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V.  McKay,  40  N.  J.  Eq.  189,  53  Am. 

Uep.  776 252 

▼.  Naftzger,   103   Cal.   438,   37   Pac. 

411 633 

▼.  Prince  of  Wales  Life,  etc.,  Assur. 

Co.  23  Beav.  338 222 

V.  Western   U.  Teleg.   Co.  93   N.   Y. 

'IQ*2 292 

V.  WnltIni,*92'N.'c*.  683.' '. '. .'  * .* .*.*.'.'. '.   311 

Wilmington  &  wTr.  Co;  v.  Alsbrook,  110  N. 

C.  137,  14  8.   E.  652 305 

Wilson,  Re,  4  Pa.  430,  46  Am.    Dec.    701 

740, 743 

V.  Granby,  47  Conn.  60,  86  Am.  Rep. 

51 149 

▼.  Sullivan,    17    Utah,  341,  63    Pac. 

994 ; 741 

V.Tucker,   105  Iowa,   67,  74  N.   W. 

gOg 862 

Wing  V.  Falrhaven,*8Cush.363..' .*.'.'. '.*.'.*.  242 
V.  Slater,  19  R.  I.  597,  33  L.  R.  A. 

566,  36  AtL  302 471 

Winship  V.  Enfield,  42  N.  LL  197 148 

Winston,  Ex  parte,  9  Nev.  71 857 

Wise  V.  Fuller.  29  N.  J.  Eq.  257 633 

Wolff  V.  Smith.  112  Mich.  360,  70  N.  W. 

10l6 400,402 

WolCley  V.  Rising.  12  Ran.  535 735 

Woodcock  V.  Bostic,  118  N.  C.  823,  24  8. 

E.  362 310 

Wooden  t.  Austin.  51  Barb.  9 284 

V.  Western  N.  Y.  &  P.  R.  Co.  147  N. 

Y.  608,  42  N.  E.  199 350 

Woodrop-SIms,  The,  2  Dodson,  83 147 

Woodruff  V.  Berry,  40  Ark.  251 137 

V.  King,  47  Wis.  201,  2  N.  W.  452..   735 

W*oods  V.  Bugbey,  29  Cal.  407 872 

Woolsey  v.  Funke,  121  N.  Y.  87,  24  N.  B. 

191 682 

Wooten  ▼.  Hlnkle.  20  Mo.  290 137 

Works  V.  Jonas,  102  Cal.  606 144 

Wormley  v.  llambarg,  40  Iowa.  20 862 

V.  Wormley,  S  Wheat.  421,  5  L.  ed. 

651 235 

Worth  ▼.  Case,  42  N.  Y.  362 333 

Wren  v,  Bradley,  2  DeG.  &  S.  49 165 

Wright  V.  Augusta,  78  Ga.  241 517 

V.  Davis,  28  Neb.  479.  44  N.  W.  490  247 
V.  Terry,  23  Fla.  160.  2  So.  6  .  616,  633 
▼.  WIIcoz,    19    Wend.    343,    32    Am. 

Dec.  607 315 

V.  Wright,  2  Md.  429,  66  Am.   Dec. 

723 678 

Wrlghtman  v.  Boone  County,  82  Fed.  Rep. 

412 719 

W.  W.  Kimball  Co.  v.  Klrby.  4  S.  D.  162,  66 

N.  W.  1110 375 

Wyles  V.  Beales.  1  Gray,  233 740,  743 

Wyman  v.  Eaton,  107  Iowa,  214,  43  L.  R.  A. 

095.  77  N.  W.  865 473 

Wyscaver  v.  Atkinson,  37  Ohio  St.  80 415 

Y. 

Yardley  v.  Clothier,  3  U.  S.  App.  207,  51 

Fed.  Rep.  506,  2  C.  CT  A,  349,  17 

L.  R.  A.  402 392 

Yeatman  v.  Crandall,  11  La.  Ann.  220 211 

Yeo  V.  Benjamin  C.  Howard  Masonic  Mut. 

Ben.  Asso.  63  Md.  91 163 

York  &  M.  Line  R.  Co.  v.  Winans,  17  How. 

30,  15  L.  ed.  27 310 

Yorton  v.  Milwaukee,  L.  S.  &  W.  R.  Co.  64 

Wis.  234,  41  Am.  Rep.  23.  11  N. 

W.  482 615 

Young  Men's  Christian  Asso.  v.  Croft  (Or.) 

65  Pac.  439 633 

Z. 

Zeehandelaar,  Ex  parte,  71  Cal.  238,  12 

Pac.  259 889 


CiTATlOlTS. 


STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED,  ETa 


Ensland* 

Statutes. 

18  Edw.  I.  chap.  34.     Forfeiture  of  dower. .  620 

13  Wm.  III.     Judicial  tenure 588 

6  Anne,  chap.  31.     Accidental  fires 074 

14  Geo.  III.  chap.  78.     Accidental  fires....  674 
1  Geo  IV.  chap.  119.     Right  of  assignee  to 

avoJd  mortgage  .  . .  376 

7  Geo.  lY.  chap.  57.     Right  of  assignee  to 

avoid  mortgage  ....  376 

0  &  10  Vict.  chap.  93.     Lord  Campbeli's  Act  182 
17  &  18  Yict.     Railway  and  canal  traffic 

act 437 

chap.  104.     Merchant  ship- 
ping Act 283 

TTnlted  States. 

Constitution. 

Art.  1,  i    8.     Powers  of  Congress 442 

i  10.     Impairing  obligation  of  con- 
tracts    690 

3.  I    1.     Comiwimation  of  Judges 604 

4, 1    1.     Acts  and  records  of  states. . .   400 
i    4.     Republican    form   of   govern- 
ment    593 

Amend.    4.     Uiireasonable     searches     and 

seizures 442 

5.     Prosecution 442 

14, 1 1.     Equal    protection    of    the 

laws  .  f  ...207,  305,442 

Statutes. 

1870,  July  8.     Trademark  law 548 

1876,  August  14.     TrademarlL  law 548 

1881,  March  3.     Registry  law 548 

1890,  July  2.     An U- trust  act 128 

1893,  Feb.  13,  i  3.     Limitation  of  liability 

of  vessel  owner  ....  281 

Statutes  at  Large. 

Vol.  25,  p.  784,  chap.  333,  |  6.      Jurisdiction 

in  civil  cases 370 

26,  pp.  94,  96,  chap.  182,  Si  20.  31.  Jur- 
isdiction in  civil 
cases  870 
p.  209,  chap.  647.  Anti-trust  act!  128 
27,  p.  445,  chap.  105.  Limitation  of  lia- 
bility of  vessel  own- 
er   281 

Revised  Statutes. 

1  649.     Issues  of  fact  in  circuit  court 547 

700.     Cases  tried  by  circuit  court  with- 
out Jury 547 

905.  Authentication  of  legislative  acts.  469 
4444.     State     regulation     of     pilots     of 

steam  vessels 285 

4962.     Notice  of  copyright  to  public 714 

4965.     Penalty   for   infringing  copies  of 

photograph 713 

5147.  Oath  of  director  of  national  bank  251 
5211.  Reports  to  comptroller  of  currency  248 
6239.     Liability  of  directors   of   national 

banks 246 


Constitution,   1868. 

Art.  7,  I  5.     Jurisdiction  of  inferior  courts  509 

Constitution,  1874> 

Art.  17,   S  12.     Liability  of  railroads  for 

damages 818 

Sandels  d  HilVs  Digest. 

16249.     Fellow  servants 818 

6250.     Contract    between   employee    and 

employer 818 

California. 

Constitution. 

Art.  1, 1 19.     Unreasonable     seizures     and 

searches 837 

21.     Boundary  of  state 282 

46  L.  R.  A. 


Statutes. 

1850.  p.  266.     Fraudulent  conveyances  and 

contracts 872- 

Civil  Code. 

I    992.  ''Goodwill*'  defined 143 

993.  Goodwill  transferable 143 

1673.  Contracts  in  restraint  of  trade. .. .  143 

1674.  Sale  of  goodwill  of  business 143 

1675.  Agreement  by  partners 243 

1776.  Warranty  on  sale   oif   goodwill  of 

business 143 

2430.  Authority  which  partner  has  not  143 
2955.     List  of  personal  property  subject 

to  mortgage 373 

2957.     Mortgage,  when  void  as  to  third 

person 87S 

2959.     Place  of  recordation 374 

2965.     Place  of  recordation 374 

3440.  Transfers  of  personal  property...  873 
Div.  4,  tit.  3.     Assignments    for    benefit    of 

creditors 834 

S  3^51.     Transfers  of  property 834- 

Political  Code. 

S  33.     Limitations    on   territorial  Jurisdic- 
tion   282 

Code  of  Civil  Procedure. 

I    625.     Instruction  to  Jury  to  find   upon 

particular  questions 

of  fact 832 

1000.     Inspection  of  writings 837 

1963.  Presumption  as  to  law  of  assign- 
ment  834 

1CS5.     Witness  required  to  bring  books, 

etc 83T 

Colorado. 

Constitution, 

Art.  6,  8  25.     Passage  of  local  or  special 

laws S50 

Statutes. 

1889,  p.  101.     Jurisdiction  of  county  courts  855- 

Code. 

I  297.     Writs  of  prohibition 854 

General  Statutes. 

1 1718.     Ditch  owners  must  permit  others 

to  enlarge  ditch 330 

1720.  Ditch  owners  to  file  map  and  state- 
ment  330- 

Mills'  Annotated  Statutes. 

i  2263.     Ditch  owners  must  permit  others 

to  enlarge  ditch ....  330 

2265.  Ditch  owners  to  file  map  and  state- 
ment  330 

2403.     Carrying    capacity  of  ditch  to  be 

determined 326- 

Conneotiont. 

Statutes. 

1672,  p.  7.     Damages   for   injuries   on    de- 
fective highway  .  • .   148^ 

Compiled  Laws. 

1808,  p.  119.     Damages  for  injuries  on  de- 
fective highway.  . . .   148 

Revision^  182  J. 

P.  266.     Damages  for  injuries  on  defective 

highway 148- 

Revision,  18Ji9. 

PP.  416,  417.     Damages  for  injuries  on  de- 
fective highway.  .  . .  14^* 

Revision,  1866. 

P.  493.     Damages  for  injuries  on  defective 

highway 149 

Revision,  1875. 

PP.  231.  232.     Highways. 149* 


CriATIOlTS. 


97 


I  . 


^     General  Statutes,  1S88. 

4  2666.    TowDB   shall    construct   highways 

and  bridges 

2672.    Ballings  on  bridges  and  highways. 


149 
140 


Art  4,  I  2.  T  4. 


Constitution, 
Competition., 
Statutes, 


1884-83,  p.  541,  |  1.  Furnishing  of  intoxi- 
cating liquors  pro« 
hlblted 

Code,  1882, 
i  206.     Power  of  courts  to  control  ofDcers. 

Civil  Code. 

i  2114.     Defining  life  Insurance 

2116.  Direction  by  assured  for  payment 

of  money 

2188.  Forbidding  mijust  discrimination. 

2214.  Discrimination  in  rates  of  freight 

2268.  Equal  railway  accommodations. . 

2274.  Discrimination  as  to  psBsengers. . 

2307.     Unjust  discrimination 

3027.     Notice  to  agent 

3077.  Assignment  of  chose  in  action.... 

5729.  Compensation  for  properly    taken 

Illinois. 


435 


419 


158 


424 

425 
435 
435 
435 
435 
435 
511 
510 
430 


Revised  Statutes, 

Chap.  lOo,  I  1.     Assignment  bj  debtor  for 

benefit  of  creditors. . 

Indiana* 


833 


Statutes. 

1873.  March  10,  H    1,    3.     Railroad 

panles 


com< 


4   825. 


3990. 
4001. 


Revised  Statutes,  ISSl.' 

New  name  and  rights  of  adopted 
child. 


Contracts  by  connecting  railroads 
Liability  of  railroad  company 

Revised  Statutes,  1894. 

Contracts  by  connecting  railroads 
Liability  of  railroad  company.  . . . 

Homer's  Revised  Statutes,  1897, 

1 8999.     Contracts  by  connecting  railroads 
4001.     Liability  of  railroad  company. . . . 


I  5286. 
5288. 


48 


174 
49 
49 


49 
49 


49 
49 


Statutes, 

13th  Gen.  Aasem.  chap.  102.  Taxes  for  con- 
struction of  rail- 
road  

18th  Gen.  Assem.  chap.  211,  I  8.  Prohibi- 
tion of  suits  within 
ninety  days. 

21st  Gen.  Assem.  chap.  13,  |1.     Tax   to   aid 

in    construction    of 

bridge 

chap.  98.     Tax 

chap.     126.      Administra- 
tion of  oaths 

1888.  April  9,  22d    Gen.    Assem.  chap.  99. 

Acknowledgment  of 
deeds 

24th  Gen.  Assem.  chap.  33.  Australiaii  bal- 
lot law 

25th  Gen.  Assem.  chap.  19,  |  1.     Tax  for 

construction  of 
bridges 

26th  Gen.  Assem.  chap.  208.     Special  elec- 


tion. 
Code,  187S. 


1     50. 


Rights  not  affected  by  repeal  of 
statutes 

Administration  of  oaths 

Cattleeoards 

Liability  of  railroad  from  failure 
to  fence 

46L.R.A. 


277. 
1288. 
1280. 


388 

862 


383 
383 

178 


173 
384 

883 
384 


862 
173 
228 

227 


Code,  1897. 

I        49.     Repeal  o<  prior  statute 862 

51.     Bxlsting  rights  not  affected  by  re- 
peals    S62 

1744.     Time  of  bringing  action 862 

2448,  subd.  9.     Time  standard 862 

H  2751-54.     Time  standard 862 

{  3276.     Revocation  of  wills 174 

3279.     Wills ;  posthumous  children 174 

3439.     Actions  upon  Judgments 718 

1055.     Acknowleagment  of  deeds 173 

Tit.  15,  chap.  7,  |  2307.     Who     may     adopt 

child 173 

chap.  7, 1  2309.         Acknowledgment 

of      Instrument     of 

adoption 178 

S  2310.     Rights  and   relations  of   adopted 

child 178 

2311.     Acquired  rights  of  inheritance. . . .  174 

2329.     Revocation  of  wills 174 

2335.     Allowance    to    posthumous    chil- 
dren  174 

2453.  Right  of  decedent's  children  to  es- 

tate   174 

2454.  Distribution  of  property  to  grand- 

children  17S 

3514.     Time  standard 862 

lionisiana. 

Constitution,  1879. 

Art.      1.     Government  of  right 204 

6.     Due  process  of  law 204 

48.     Relating    to    local    and    special 

laws  204 

81.     Jurisdiction  of  Supreme  Court'..'  202 

203.  Taxation  to  be  equal  and  uniform  204 

209.  Limit  of  state  taxation 204 

218.     Parish,   district   and    municipal 

taxes 204 

Constitution,  1898. 

Art.  85.     Jurisdiction  of  Supreme  Court. .  202 

Statutes. 
1860,  p.  131.     Right  of  Inheritance  from 


adopting  parents 175 

Assessment  of  property. . .  209 

201 


1890,  No.  127. 

1896,  No.  10.     Assessments 

Revised  Statutes, 

1 1791.     Property  of  debtor  vests  in  credi- 
tors  


547 


BCaine.    • 

Revised  Statutes. 

Chap.  3, 1  59, 1 1.     Management  of  pruden- 
tial affairs 751 

9.     Regulation    of    vehicles 

in  streets 752 


Art.  3,  I  29. 


BCarjland. 

Constitution. 

Laws  shall  embrace  but  one 

subject 395 

Statutes, 


1876,  chap.  356.     Gas  meters  In  the  city  of 

Baltimore 190 

1896,  chap.  349,  art.  23,  I  264a.  Distribu- 
tion of  property 
of  insolvent  corpo- 
ration   892 

1898,  chap.  493.     Prohibiting  railroad   and 

mining  corporations 
from  selling  goods. .  804 

Code  of  Public  General  Laws. 

Art.  47.     Insolvents 802 

1 11.     Distribution   of   insolvents' 

estates 802 

67.     Negligence  causing  death 182 

BCassaohnsetts* 

Acts  d  Resolves. 

1886,  p.  144  chap.  102.  Fishing  In  Boa- 
sard's  bay 


Citations. 


Art  4, 1 28. 

38. 
11. 
14, 

15. 


1. 


Mieliicaa* 

Oonatitution,  18S0, 

Vacation  of  road 414 

Powers  of  municipalities. . . .  410 

Towiuhlpa 414 

i  7-9.     BMnance  and  taxation. . . .  413 

9.     Internal  Improvements 410 

13.  Incorporation  and  organisa- 
tion of  cities  and 
Tillages 411 

Statutea. 

1895,  No.  8,  chap.  4,  |  2.  President  of  mu- 
nicipality, conserva- 
tor of  the  peace. . . .  217 

1899,  March  24.     Street  rallways-in  Detroit 

city 409 

HoicelVa  Statutes. 

I  8377.     Liability  of  railroad  from  failure 

to  fence 226 

3378.     Liability  of  railroad  companies...   225 

6193.     Validity  of  mortgage 375 

8342.     Judgment  and  verdict  in  case  of 

part  ownership  of 
property 735 

Minnesota. 

Constitution. 

Art.  1,12.     Rights  of  cltisens 442 

7.     Rights  of  accused 443 

10.     Unreas6nable     searches     and 

seizures 443 

9, 1  5.     Internal  improvements 415 

10, 1  8.     Liability  of  stockholders 622 

Statutes, 

1889,  chap.  225.     Regulating     business     of 

commission  mer- 
chants. .  .  .  * 444 

1895,  chap.  327.     Appeal  from  discharge  by 

habeajf  corpus. .  441,  448 

Oeneral  Statutes,  1878. 

Chap.  34,  tit.  2.  Corporatioos  for  pecuni- 
ary profit 622 

8.     Corporations   other   than 

foir  profit 621 

General  Statutes,  1894. 

I  4769.  Age  of  consent  to  marriage  con- 
tract  442 

4786.     What  marriages  voidable 442 

4788.  Annulment  of  marriage 442 

4789.  Annulment  of  marriage 442 

Chap.  76.     Corporations 620 

Nebraska. 

Code  of  Civil  Procedure. 
1 12.     Time  of  commencing  action  for  fraud  247 

Nevada. 

Statutes. 

1897,  pp.  144-t5,  U  165-6.  Right  of  admin- 
istrators to  main- 
tain action 464 

General  Statutes. 

I  3274.     Right  of  action  for  waste 462 

3275.     Right  of  action  for  trespass 464 

3284.     Mortgage  not  a  conveyance 464 

New  Hanipshire. 

Public  Statutes. 
Chap.  186,  S  6.     Wills  made  out  of  state. . .  469 

New  York. 


1849,  chap.  224. 
1868,  chap.  118. 

1872,  chap.  100. 

1873,  chap.  737. 
1875,  chi^.  181. 

1877,  chap.  321. 
1880,  chap.  85. 

46  L.  R.  A. 


Statutes. 

Incorporation    of    water- 
works company 690 

Domestic  Insurance  com- 
pany  290 

Life  insurance 290 

Incorporation  law 688 

Appointment  of  board  of 

water  commissioners  689  j 

Insurance 474! 

Waterworks  companies. . . .  690 ' 


1886,  chap.  335, 1  4.     Distrilration  of  water 

by  city 69* 

1889,  chap.  507.     Establishment    of    water 

rates ....  69*^ 

1892,  chap.  688.     Stock  corporatlon"iw¥.'i.'  84? 

689, 1 52.     Liability    of    stock- 
holders of  banks. . .   845- 
May  18,  chap.  690.     Insurance      Law 

1893,  chap.  662.     Establishment'  of' '  water* 

rates 89*^ 

1894,  chap.  284.     Establishment    of    water 

rates 692* 

Revised  Statutes. 

Vol.  2,  p.  701,  S  20.     Prisoner       liable       to 

creditors 711 

Code. 

I  261.     Judgment  for  value  of  property...   735- 
279.     Judgment  for  value  of  property...   73i 

Code  of  Civil  Procedure. 

I  756.  Continuance  of  action  after  trans- 
fer of  Interest 845> 

936.     Recording  act^ 702- 

Code  of  Criminal  Procedure. 

i  542.  Court  to  give  Judgment  without  re- 
gard to  technical 
errors 661 

Penal  Code. 

I    29.  "Principal"    defined 701 

510.  Forgery 70O 

520.  "Forgery"  defined..  .   .  .• 70O 

521.  Uttering  forged  Instrument  is  for- 

gei-y 70O 


Nortk  Carolina. 

Constitution,  1868. 

Art.  1, 1 17.     Prohibiting     deprivation     of 

property 29r 

3,  S  10.     Appointments  of  ofllcers 297 

11,  S3.      Provision    for    erection    of 

penitentiary 29T 

Statutes. 

1879,  chap.  333.     Government  of  penitenti- 
ary  302- 

1881,  chap.  289.     Government    of    peniten- 
tiary  302 

1885,  chap.  119.     Penitentiary   government  302 
1889,  chap.  524.     Penitentiary    government  302 
1893,  chap.  283.     Government    of    peniten- 
tiary    302 

1895,  chap.  417.     Government    of    peniten- 
tiary  302 

1897,  chap.  219.     Appointment   of   superin- 

tendent    of     state's 
f>rIson 204^ 
ng  office  of  superin- 
tendent  of   peniten- 
tiary  297 

Feb.  15, 1 1.     Right  to  test  claims  to 

state's  prison  prop- 
erty    296^ 

Code. 

1 181.     Merger  of   civil   and  criminal   ac- 
tions  710 

248.     Reply  to  be  filed 311 

272.  Right  of  defendant  to  file  answer. .  517 
277.  Supplemental  pleadings  allowed...  311 
295.     Time   when   0|t3er   of  arrest   m^ 

Issue 711 

IS  603-621.     Actions 29G 

697,  698.     Sale  .ind  conveyance  of  prop- 
erty   310 

I    701.     Chapter  applicable  to  all  corpora- 
tions  « 310 

1367.     Exemption  of  witnesses  from  civil 

arrest 710 

1736.     Exemption  of  Juror  from  dvil  ar- 
rest  710 

1936.     Acquiring  title  to  railroad  corpo- 
ration   310 

2005.     What  constitutes  new  corporation  310 

Nortk  Dakota. 

Statutes. 

1898,  chap.  74.     Appointment    of    revising 

commission TX9 


CITATXOIIB. 


89-a» 


1895.  March  2.     Limitation  lAw 717 

OhU  of  Civil  Procedure,  1877. 

I S5.    Action  on  indinnent 718 

52.    Limitations  of  actions 716 

68.    Action  stayed  by.  Injunction 718 

Revised  Codes,  1895. 

Witness  to  chattel  mortgage 722 

Limitation  of  action 717 

Actions  on  Judgments 718 

Limitations  of  actions 716 

Action  stayed  by  injunction.... «.  718 

Oldo* 


14788. 

5140. 
5182. 
5200. 
5215. 


Statutes, 
Execution 


ot  deed....  722 


▼oL31,p.  346.J1.     _ 
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L  An  allefration  that  m  railroad  com- 
paay  nesllffcntly  permitted  an  iron 
pin  to  1»e  and  to  rentain  on  a  tender 

In  sach  a  manner  that  the  movement  of  the 
train  threw  It  off  and  injured  the  plaintiff  is 
not  insufficient  for  failure  to  allege  that  it 
was  dangerous  to  carry  the  pin  on  the  ten- 
der,  or  that  it  was  left  In  an  unsafe  position 
or  where  one  might  reasonably  expect  it 
would  be  thrown  off. 


2.  A  contplaint  avorrlnff  that  the  de* 
fen  dan  t  railroad  eompany  ran  it* 
cars  and  looomoti'ves  over  the  traelc 

of  another  company  for  a  long  time  does  not 
raise  a  presumption  that  the  owner  of  the 
road  had  the  right  to  direct  the  defendant's 
train  opera  tires,  although  there  is  no  ailega* 
tion  of  a  contract  between  the  companies. 

8..  Contributory  neffliarence  of  a  plain- 
tiff injured  by  an  iron  pin  thro^m 
front  a  pasMlns  train  is  not  sho-vrn 
by  findings  of  the  Jury  that  he  knew  the 
character  of  the  train,  when  It  was  due,  and 
Its  usual  rate  of  speed,  and  saw  it  approach- 
ing, and  stepped  dslde  about  10  feet  from  the 
track  to  a  place  that  was  safe  from  risks 
that  might  reasonably  be  apprehended. 

4.     A    general     verdiet     in    favor    of    a 


Hon. — The  right  of  a  $ervant  to  recover  dam- 
ages from  per$on$  other  than  hU  matter  for 
infuriee  received  in  the  performance  of  hie 
duties, 

I.  Scope  of  note, 
11.  Oenerat  principlee  stated  and  discussed, 

a.  Action    sounding    in    contract    not 

maintainahie  by  stranger  thereto. 

b.  Breach   of  duty   the  foundation   of 

the  right  to  reoover. 
c   When  a  duty  to  use  care  may  ho 
predicated  as  to  a  stranger  gener- 
ally. 

d.  Duty  arising  from  defendant's  con- 

trol of  the  injurious  agency. 

e.  Extent  of  duty  apart  from  exercise 

of  control. 

1.  Barly  cases  reviewed. 

2.  Doctrine   of   Brett,    M.    R.,    in 

Heaven  v.  Pender. 
8.  Doctrine  of  other  modem  deci- 
sions. 
4.  Concluding  remarks. 
III.  Knov>ledge  as  an  element  of  a  defend- 
ant's lialHlity   to  the  servants  of 
another  person. 

a.  Oenerally. 

b.  Duty  to  communicate  knowledge. 
iV.  Measure  of  care  obligatory    as    regards 

the  servants  of  other  persons. 

a.  Oenerally. 

b.  As  compared  with  measure  of  care 

required  from  a  master  to  his  own 
servant, 
c  Effect  of  agreements  between  plain- 
tiff's master  and  the  defendant,  ex- 
empting defendant  from  liability. 
V.  UabHity  of  caiTier  to  servants  of  other 

persons. 
n.  Liability  of  occupant  of  premises  to  serv- 
ants entering  tttem. 
a.  General  principles, 

1.  LiabiHty    to    servants    invited, 
.^  .   _  empreasly  or  by  implication. 

ML.R.  A.  8 


YI.  a — continued. 

2.  Liability  to  servants  entering  as 

mere  licensees. 
8.  Liability    to    servants  entering 
as  trespassers. 
b.  LiaMlity    to    servants    transporting 
merchandise,  etc.,  to  or  from 
defendant's  premises, 

1.  Bervants   conveying  articles   to 

or  from  warehouses,  factories, 
etc. 

2.  Bervants  conveying    articles    to 

or  from  tJie  premises  of  rail- 
way companies. 
8.  Miscellaneous. 
e.  Liability  of  owner  of  premises  to 
servants  of  persons  contr<ict- 
ing  with  him  for  the  perform- 
ance of  work  thereon. 

1.  Oenoral  prinoiples. 

2.  Duty   to  servants    sent    to    da 

temporary  work. 
8.  Duty  to  servants  engaged  in  the 

erection  of  buildings. 
4.  Duty    to    servants    engaged    in 

mining, 
6.  Duty    to    servants  working    on 

railways. 

6.  Duty   to    servants   working   on 

ships. 

7.  Liability  to  servants  of  subcon- 

tractors. 

8.  Duty  to  warn  contractor's  serv- 

ants of  the  approach  of  tran- 
sitory dangers. 

9.  When    the    owner    of   premises 

may  be  held  liable  for  a  con- 
tractor's negligence. 
10.  Resei'vatUm  of  control  over  the 
work  by  the  principal  employ- 
er; effect  of. 
d.  Liability  of  owner   of   premises    to 
servants  of  a  contractor  not  em- 
ployed  by  himself, 
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plaintiff  injured  by  nn  iron  pin 
tbro'vm  off  front  the  tender  of  a  passing 
train  Is  not  overborne  by  a  apecial  finding 
that  the  evidence  failed  to  show  who  placed 
the  pin  upon  the  tender,  when  it  was  done,  or 
where  the  tender  was  at  the  time,  or  on  what 
part  of  the  tender  it  was  placed. 

6.  An  innpector  of  trnck  for  m  railroad 
con&pany  has  the  relation  of  a  utran- 
ser  to  another  railroad  eon&pany 
whlch  runs  trains  over  the  track,  so  that 
their  rights  and  duties  with  respect  to  an  in- 
Jury  are  co-ordinate  and  complementary, 
without  any  special  absolute  duty  toward 
him  which  is  not  reciprocal,  imposed  upon 
the  railroad  company  by  law  or  by  contract. 

6.  The  burden  of  provins  nefflisence 
eanninff  an  injnry,  in  a  case  in  which 
tliere  is  no  special  absolute  duty  which  Is 
not  reciprocal,  imposed  by  law  or  by  con- 
tract upon  the  doer  in  relation  to  the  causal 
act  or  omission,  but  where  the  rights  and 

VI. — continued. 

e.  LiabUity  to  public  $ervant$  entering 
premiees'  in    dlac?iarge    of    official 
dutiee, 
VII.  Liability  of   the  owner  of  premises    of 
which  he  is  not  in  possession. 

a.  General  principles. 

b.  Landlord     not    liable    for    injuries 

caused  by  a  want  of  proper  repair, 
c  Lessor  responsible  for  parts  of  leased 
building  which  he  keeps  under  his 
own  control. 

d.  Landlord  responsible    for    concealed 

defects. 

e.  Consequences    of    landlord's    knowl- 

edge of  purpose  for  which  prem- 
ises are  to  be  used  by  tenant. 

t.  Liability  of  landlord  for  a  nuisance. 

g.  Lessor  not  liable  for  the  negligence 
of  the  lessee  or  his  servants  in  con- 
ducting the  business. 

h.  Effect  of  an  agreement  by  the  land- 
lord to  repair. 

i.  Effect  of  an  agreement  by  the  tenant 
to  repair. 

j.  Rule  where  the  lease  involves  the  ex- 
ercise of  public  franchise. 

k.  Rule  under  statutes  modifying  com- 
mon-law rules. 

1.  Rule  in  case  of  sublease. 
m.  Liability  to  servants  visiting  prem- 
ises on  business  with  the  tenants. 
VIII.  Liability  arising  from    the  joint  use  of 
premises    by   several   employers. . 

a.  Liability   of  one  contractor  to   the 

servants  of  another  working  on  the 
same  premises. 

b.  Liability  of  a  contractor  to  the  serv- 

ants of  the  principal  employer. 

c.  Liability  of  a  contractor  to  a  serv- 

ant of  a  lessee  of  the  contracted 

d.  Liability  of  consignee  to  servants  of 

carrier. 

e.  Liability     for    injuries     oaused    hy 

wires  ewtended  over  the  premises 
of  others. 

f.  Liability  of  one  of  two  persons  mak- 

ing a  joint  use  of  structures  to  the 
servants  of  the  other. 

g.  Liability  of  a  railway  company  to  the 

servants  of  a  person  upon  wTtose 
premises  it  operates  a  spur-track. 

h.  Liability  to  servants  where  two  or 
more  railway  companies  use  the 
same  tracks. 

i.  Liability  where  two  companies  joint- 
ly use  station  grounds. 
MLR.  A. 


duties  of  both  parties  are  co-ordinate  and 
complementary.  Is  not  discharged  wlthoat 
proof  of  the  failure  of  the  defendant  to  ex- 
ercise that  degree  of  care  which  the  law  re- 
quires. 
T.  An  Injnry  to  a  railroad-traelc  in- 
spector 1»7  an  iron  pin  thrown  off  from 
a  tender  o.i  a  train  run  by  a  company  other 
than  his  employer,  while  he  was  standing 
more  than  10  feet  from  the  track,  does  not« 
by  virtue  of  the  maxim.  Res  ipsa  loquitur,  en- 
title him  to  recover  from  the  owner  of  the 
train  without  showing  its  negligence. 

(April  6,  1809.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Scott  County  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.      Reversed. 

VI IX.— continued. 

j.  Liability  of  shipper  of  goods  to  sea- 
men and  stevedore. 
IX.  Liability  of  owner  or  occupier  of  land 
to  servants  working  on  adjacent 
premises. 
X.  Liability  for  injuries  caused  by  the  con- 
dition of  chattels  delivered  by  the 
defendant  to  the  plaintifTs  master, 

a.  Injuries  caused  by  an  appliance  un- 

der the  control  of  the  defendant  at 
the  time  of  the  accident. 

b.  Injuries  caused  by  an  appliance  not 

under  the  control  of  the  de^ 
fendant  at  the  time  of  the  ac- 
cident. 

1.  Liability  of  vendor  to  vendee*9 

servants. 

2.  Liability  for  the  condition  of  a 

chattel    transferred   for    tem- 
porary purposes. 
8.  Duty      of      keeping     appliance 
bailed  in  safe  condition  usual- 
ly lies  on  bailee. 

e.  Rule  in  the  case  of  things  dangerous 
in  themselves. 

d.  Liability  as  dependent  on  proeimity 
of  cause. 

1.  When  the  chain  of  causation  is 

complete  or  broken. 

2.  Concurrent  liability. 

1.  Bcope  of  note. 

The  principal  case  ezempllfles  one  particular 
type  of  a  large  and  Increasing  class  of  actions 
for  negligence,  the  common  feature  of  which  la 
that  the  plaintiff  Is  an  employee  seeking  In- 
demnity foir  a  personal  injury  not,  as  usually 
happens,  from  his  own  master,  but  from  a 
stranger.  The  doctrines  applied  in  the  sola- 
tion  of  the  problems  presented  are  spmetlmea 
closely  analogous  to  those  which  are  controlling 
where  the  defendant  Is  the  plaintiff's  own  mas- 
ter, and  sometimes  so  broad  that  the  fact  of  the 
plaintiff's  being  in  the  position  of  a  servant  is 
not  a  material  element  in  the  determination  of 
his  legal  rights.  In  the  former  instance,  the 
decisions  may  be  regarded  as  establishing  a 
body  of  principles  which  is.  In  a  manner,  appur- 
tenant and  accessory  to  the  law  of  master  and 
servant,  properly  so  called.  In  the  latter  In- 
stance, since  the  position  of  the  plaintiff  as  a 
servant  is,  logically  speaking,  a  mere  accident, 
they  are  considered  in  connection  with  the 
others  for  the  practical  reason  that  they  deal 
with  the  liability  for  injuries  arising  out  of 
perils  to  which  persons  discharging  the  duties 
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Hie  facts  are  stated  in  the  opinion. 

Jf  r.  G.  E.  CowBill,  with  Mr,  Jolm  T. 
»v  for  appellant: 

The  seoond  and  third  paragraphs  of  the 
eomplaint  do  not  state  a  cause  of  action 
against  appellant. 

N'either  of  these  paragraphs  shows  any  neg- 
ligence in  placing  the  iron  pin  on  the  tender 
in  an  insecure  position,  or  where  a  reason- 
ably prudent  person  could  have  anticipated 
ita  fall. 

JVahaah,  St.  Xr.  d  P.  R.  Co.  v.  Locke,  112 
Ind.  404,  14  N.  E.  391 ;  Pollock,  Torts,  19 ; 
Cooley,  Torts,  85;  Bennett  v.  Ford,  47  Ind. 
264;  Broum  v.  Kendall,  6  Gush.  292;  Lane 
T.  Jitlantio  Works,  111  Mass.  136;  Warsaw 
V.  Uunlap,  112  Ind.  576,  11  N.  E.  623,  14  N. 
E.  568;  Toledo,  W.  d  W,  B,  Co,  v.  Branna- 
pof*,  75  Ind.  490;  Peirce  v.  Davis,  53  U.  S. 
App.  291,  ffub  nom.  Peirce  v.  Kile,  80  Fed. 
Rep.  865,  26  C.  C.  A.  201. 


Both  the  seoond  and  third  paragraphs 
show  that  the  tender  was,  at  the  time  of  the 
accident,  in  charge  of  employees  engaged  in 
operating  the  railroad  of  another  company, 
and  suhject  to  the  control  of  such  company, 
and  do  not  show  that  the  appellant  had  any 
lease  or  operating  contract  or  right  to  oper- 
ate such  road,  and  the  doctrine  of  respondeat 
superior  does  not  apply  to  appellant. 

Atwood  V.  Chicago,  R.  L  d  P.  R,  Co,  72 
Fed.  Rep.  447;  Arrowsmith  v.  Nashville  d 
D.  R,  Co,  57  Fed.  Rep.  171;  Pennsylvania  B, 
Co,  V.  8t,  Louis,  A,  d  T.  H,  R,  Co,  118  U.  S. 
309,  30  L.  ed.  92,  6  Sup.  Ct.  Rep.  1094; 
Cooley,  Torts,  2d  ed.  623 ;  Wood,  Mast.  &  S. 
620;  HiUdorf  y.  8t.  Louis,  45  Mo.  98,  100 
Am.  Dec.  352;  Pawlet  v.  Rutland  d  W,  R. 
Co,  28  Vt  297;  Dean  v.  East  Tennessee,  V, 
d  0,  R,  Co,  98  Ala.  586,  13  So.  489 ;  Central 
R,  d  Bkg,  Co,  v.  Passmore,  90  Ga.  203,  15 
S.  E.  760;  Macon  d  A.  R,  Co,,t,  Mayes,  49 


of  servants  are  especially  likely  to  be  exposed. 
If,  therefore,  the  boundary  lines  of  the  follow- 
Ing  note  appear  to  be  aomewhat  arbitrary,  the 
reader  is  requested  to  bear  in  mind  that  they 
are  not  drawn  with  reference  to  the  require- 
mente  of  a  strictly  scientific  arrangement,  bat 
ratber  with  a  view  of  lightening  the  labors  of 
bnay  lawyers  by  bringing  together,  within  the 
compass  of  a  single  monograph,  all  the  rulings 
which  torn  upon  a  servant's  right  of  recovery 
against  strangers,  without  resi>ect  to  the  qnes- 
tion  whether  the  circumstance  of  his  being  a 
serrant  Is  or  Is  not  a  differentiating  factor  In 
the   determination  of  his  rlghta 

It  may  also  be  remarked  that  the  note  Is,  for 
obvious  reasons,  to  be  regarded  as,  in  some 
sense,  a  supplement  to  that  which  was  pub- 
lished In  a  former  volume  of  this  series  under 
the  heading.  Which  of  itoo  or  more  persons  is 
the  master  of  another  who  is  conceded  to  he 
the  servant  of  one  of  them.  Hardy  v.  Shedden 
Co.  (1807;  C.  C.  A.  6th  C.)  87  L.  R.  A.  S3. 
Many  of  the  eases.  In  fact,  which  were  there 
cited,  will  be  again  discussed,  from  another 
standpoint,  in  the  following  dissertation. 

Broadly  speaking,  the  materials  have  been 
arranged  with  reference  to  the  fact  that.  In  one 
class  of  cases,  the  liability  of  the  defendant  is 
predicated  upon  the  existence  of  certain  duties 
which  he  owes  In  the  capacity  of  an  owner  or 
occnpant  of  real  property,  or  property  whlth, 
In  a  broad  sense,  bears  a  physical  analogy  to 
real  property,  while.  In  another  class  of  cases, 
the  defendant  Is  viewed  simply  as  a  person 
from  whom  the  plaintiff's  employer  has  pro- 
cared,  by  purchase  or  otherwise,  the  material 
snbBtance  which  caused  the  Injury  In  suit. 
Such  an  arrangement  Is  approximately  that 
which  Is  Indicated  by  the  dictum  of  Romer.  J., 
in  Scholes  v.  Brook  (1891)  63  L.  T.  N.  8.  837, 
that  tbere  are  two  classes  of  cases  In  which  a 
liability  for  negligence  exists  apart  from  con- 
tract, vis.,  where  one  person  invites  another  to 
come  npon  his  premises,  and  where  a  person 
OSes  or  leaves  about  an  Instrument  which  Is 
dangerous  in  Itself  (adopted  by  Bo  wen,  L.  J. 
In  Le  Llevre  v.  Gould  [1893]  1  Q.  B.  503)  ; 
though  It  will  become  apparent.  In  the  course 
of  this  note,  that  this  classification  Is  far  from 
being  sufficiently  comprehensive  to  cover  all  the 
decisions  which  will  be  cited. 

II.  Oeneral  principles  stated  and  discussed. 

a.  Action  sounding  in  contract    not   maintain- 
able  by  stranger  tJtcreto. 

Up  to  a  certain  point  there  Is  no  difficulty  in 
46L.  B.  A. 


defining  the  common-law  theory  as  to  the  effect 
of  the  absence  of  privity  of  contract  between  a 
servant  and  the  person  from  whom  he  Is  seek- 
ing to  recover  damages  for  sn  Injury  caused  by 
the  letter's  negligence. 

In  the  first  place,  there  Is  not,  and  cannot  be, 
any  dispute  as  to  the  proposition  that  no  action 
sounding  in  contract  can  be  maintained  for  such 
a  purpose.  Devlhi  v.  Smith  (1882)  89  N.  Y. 
470,  4^  Am.  Rep.  811 ;  Wlnterbottom  v.  Wright 
(1842)  10  Mees.  &  W.  109. 

No  person  can  sue  on  a  contract  but  the  per- 
son with  whom  the  contract  was  made.  Qeorge 
V.  Sklvlngton  (1869)  L.  R.  5  Bxch.  1,  39  L.  J. 
Exch.  N.  S.  8.  21  L.  T.  N.  S.  495,  18  Week.  Rep. 
118,  per  Cleasby,  B. 

'*It  Is  well  settled  that  where  a  party  Is  de- 
linquent In  a  duty  Imposed  by  contract,  no  one 
but  a  party  to  the  contract  can  maintain  an  ac- 
tion." The  Mary  Stewart  (1881)  5  Hughes, 
312. 

No  one  but  a  party  to  a  contract  can  sue  on 
the  contract  Itself  for  Injuries  caused  by  Its 
negligent  performance.  To  raise  a  right  of  ac- 
tion tbere  must  be  some  duty  owed  that  is  Inde- 
pendent of  the  contract.  Burke  v.  DeCastro  & 
D.  Sugar  Ref.  Co.  (1877)  11  Hun,  354. 

The  breach  of  a  promise  made  by  one  person 
to  another  cannot  constitute  a  foundation  for 
an  action  by  a  third  person  against  the  prom- 
isor to  recover  for  Injuries  caused  by  such 
breach.  Roddy  v.  Missouri  P.  R.  Co.  (1891) 
104  Mo.  234,  12  L.  R.  A.  746,  15  S.  W.  1112. 

That  cases  of  the  type  of  Wlnterbottom  v. 
Wright  (see  X.  b,  infra)  cannot  be  sustained 
on  the  theory  that  the  injury  to  the  stranger 
may  be  treated  as  a  consequential  damage  re- 
sulting from  the  breach  of  contract,  see  the 
argument  of  Blgelow,  Ch.  J.,  in  Davidson  v. 
Nichols  (1866)  11  Allen,  514. 

A  good  Illustration  of  this  general  principle 
Is  Blackstone  v.  Chelmsford  Foundry  Co. 
(1898)  170  Mass.  821,  49  N.  B.  635,  which  Is 
cited  in  VIII.  b,  infra, 

b.  Breach  of  duty  the  foundation  of  the  right 

to  recover. 

On  the  other  hand,  It  Is  equally  undeniable 
that  the  mere  want  of  privity  of  contract  will 
not  necessarUy  debar  a  plaintiff  from  obtaining 
an  Indemnity  from  the  stranger  to  whose  neg- 
ligence his  injuries  were  due. 

'*The  existence  of  a  contract  between  two 
persons  does  not  prevent  the  existence  of  a 
duty  between  them  also  being  raised  by  law  in- 
dependently of  the  contract  by  the  facts  with 
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Ga.  355,  15  Am.  Bep.  678 ;  Naaon  ▼.  Kansas 
City,  Ft.  B,  d  M,  R,  Co,  22  U.  S.  App.  220, 
auh  nom.  Byrne  v.  Kansas  City,  Ft,  8.  d  M, 
R.  Co.  01  Fed.  Rep.  605, 9  C.  C.  A.  666.  24  L. 
R.  A.  693 ;  Hardy  v.  SheddenCo,  47  U.  S.  App. 
362,  78  Fed.  Rep.  610,  24  C.  C.  A.  261,  37  L. 
R.  A.  33 ;  Miller  v.  Minnesota  d  N.  W.  R.  Co. 
76  Iowa,  665,  39  N.  W.  188;  Hitte  v.  Repub- 
lican Valley  R.  Co.  19  Neb.  620,  28  N.  W. 
284;  Elliott,  Railroads,  fi  1701,  pp.  2716, 
2717;  Peabody  v.  Oregon  R.  d  Nav,  Co,  21 
Or.  121, 12  L.  R.  A.  823,  26  Pac.  1053;  Walsh 
V.  MissouH  P,  R.  Co,  102  Mo.  582,  14  S.  W. 
873,  16  8.  W.  757 ;  Ferguson  v.  Wisconsin  C, 
R,  Co,  63  Wis.  146,  23  N.  W.  123. 

Both  second  and  third  paragraphs  show 
that  the  appellee  and  the  employees  in 
charge  of  the  tender,  engaged  in  operating 
the  railroad  of  the  Baltimore  A  Ohio  South- 
western under  its  control,  were  fellow  serv- 


ants of  the  Baltimore  k  Ohio  Southwestern 
Railroad  Company. 

Morgan  v.  Smith,  159  Mase.  570,  35  K.  £. 
101;  Illinois  C,  R,  Co.  v.  Coa,  21  111.  20,  71 
Am.  Dec  298;  Chicago,  B,  d  Q.  R.  Qo.  ▼. 
Clark,  2  111.  App.  596,  39  Gent.  L.  J.  341. 

That  an  object  falls  from  a  tender  is  not 
su£Scient  to  authorize  a  recovery,  without 
averment  of  the  fact  that  it  was  plaoed  in  a 
dangerous  position,  or  where  it  was  likely  to 
fall,  or  where  itb  fall  could  be  reasonably 
anticipated. 

Wabash,  8t,  L.  d  P,  R.  Co.  v.  Locke,  112 
Ind.  404,  14  N.  £.  391. 

A  railroad  section  hand  who  voluntarily 
stands  in  a  ditch  at  the  side  of  the  track,  in 
close  proximity  to  a  train  passine  at  the  rate 
of  30  to  40  miles  an  hour,  is  guilty  of  negli- 
gence which  will  prevent  recovery  for  his 
death  from  being  struck  by  coal  falling  from 


regard  to  which  the  contract  Is  made,  and  t6 
which  it  applies  an  exactly  similar,  but  a  con- 
tract, duty."  Heaven  v.  Pender  (1883)  L.  R.  11 
Q.  B.  Div.  608,  507,  62  L.  J.  Q.  B.  N.  8.  702,  49 
L.  T.  N.  8.  867,  47  J.  P.  709,  per  Brett,  M.  R. 
See  also  Stewsirt  v.  Harvard  College  (1866)  12 
Allen,  67. 

The  real  difflcultfes  of  the  inquiry  begin  when 
we  endeavor  to  extract  from  the  cases  a  precise 
conception  of  the  circumstances  under  which 
the  law  will  imply,  apart  from  contract,  the 
existence  of  an  obligation  co  exercise  'care  as 
regards  another  person  or  cisss  of  persons.  The 
books  are  full  of  passages  which  emphatically 
enunciate  the  principle  that  negligence  Is  not 
actionable  unless  It  amonnts  to  a  breach  of 
some  duty  which  the  defendant  owed  to  the 
plaintiff. 

*'There  is  no  such  thing  as  negligence  In  the 
abstract ;  negligence  Is  simply  neglect  of  some 
care  which  we  are  bound  by  law  to  exercise 
toward  somebody."  Thomas  v.  Quartermalne 
(1887)  L.  R.  18  Q.  B.  DIv.  685,  094,  66  L.  J.  Q. 
B.  N.  8.  340,  67  L.  T.  N.  8.  687,  85  Week.  Bep. 
566,  51  J.  P.  616,  per  Bowen,  L.  J. 

"But  want  of  attention  amounting  to  a  want 
of  ordinary  care  Is  not  a  good  cause  of  action, 
although  Injury  ensue  from  such  want,  unless 
the  person  charged  with  such  want  of  ordinary 
care  had  a  duty  to  the  person  complaining  to 
use  ordinary  care  In  respect  of  the  matter  called 
In  question.  Actionable  negligence  consists  In 
the  neglect  of  the  use  of  ordinary  care  or  skill 
towards  a  person  to  whom  the  defendant  owes 
the  duty  of  observing  ordinary  care  and  skill, 
by  which  neglect  the  plaintiff,  without  con- 
tributory negligence  on  his  part,  has  suffered 
Injury  to  his  person  or  property.'*  Heaven  v. 
Pender  (1888)  L.  R.  11  Q.  B.  Dlv.  508,  52  L.  J. 
Q.  B.  N.  S.  702,  49  L.  T.  N.  8.  357,  47  J.  P.  709, 
per  Brett,  M.  R.  (Quoted  with  approval  in 
Gibson  V.  Leonard  (1892)  143  III.  182,  189,  17 
L.  R.  A.  588,  82  N.  E.  182.) 

"The  question  of  liability  for  negligence  can- 
not arise  at  all  until  it  Is  established  that  the 
man  who  has  been  negligent  owed  some  duty 
to  the  person'  who  seeks  to  make  him  liable  for 
his  negligence."  Le  Uevre  v.  Gould  [1893]  1 
Q.  B.  493,  per  Lord  Esher. 

*'In  order  to  maintain  an  action  for  an  Injury 
to  person  or  property  by  reason  of  negligence 
or  want  of  due  care,  there  must  be  shown  to 
exist  some  obligation  or  duty  towards  the  plain- 
tiff, which  the  defendant  has  left  undischarged 
or  unfulfilled.  This  is  the  basis  on  which  the 
csuse  of  action  rests.  There  can  be  no  fault, 
or  negligence,  or  breach  of  duty,  where  there 
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Is  no  act,  or  service,  or  contract  which  a  party 
Is  bound  to  perform  or  fulfil.**  Sweeny  v.  Old 
Colony  &  N.  B.  Co.  (1865)  10  Allen,  868,  87 
Am.  Dec.  (M4. 

*'It  Is  not  everyone  who  has  suffered  a  loss 
from  the  negligence  of  another  that  can  main- 
tain a  suit  on  such  ground.  The  limit  of  the 
doctrine  relating  to  actionable  negligence  Is 
that  the  person  occasioning  the  loss  must  owe 
a  duty,  arising  from  contract  or  otherwise,  to 
the  person  sustaining  such  loss.  Such  a  restric- 
tion on  the  right  to  sue  for  a  want  of  care  In 
the  exercise  of  employments  Is  plainly  neces- 
sary to  restrain  the  remedy  from  being  pushed 
to  an  Impracticable  extreme.  There  would  be 
no  bounds  to  actions  and  litigious  Intricacies 
if  the  \\\  effects  of  the  negligence  of  men  could 
be  followed  down  the  chain  of  results  to  the 
final  effect.  Under  such  a  doctrine,  the  care- 
less manufacturer  of  iron  might  be  made  re- 
sponsible for  the  destruction  of  a  steamer  from 
the  bursting  of  a  boiler.  Into  which  his  Imper- 
fect material,  after  passing  through  many 
hands  and  various  traasformatlonr,  had  been 
converted."  Beasley,  Ch.  J.,  In  Kahl  v.  Love 
(1874)  37  N.  J.  L.  6. 

"A  plaintiff  who  grounds  his  action  upon  an 
allegation  of  negligence  by  the  defendant  must 
show,  not  only  that  the  conduct  of  which  he 
complains  was  negligent  in  character,  but  also 
that  It  was  violative  of  some  duty  which  was 
owing  to  him."  Newark  Electric  Llffht  ft  P. 
Co.  V.  Mason  (1806)  89  U.  S.  App.  416;  New- 
ark Electric  Light  &  P.  Co.  v.  Garden,  78  Fed. 
Rep.  74,  23  C.  C.  A.  649,  87  L.  R.  A.  725. 

The  only  abstract  obligations  Imposed  by  the 
common  law  upon  the  occupier  of  premises  are 
to  abstain  from  carrying  on  an  unlawful  busi- 
ness, and  from  creating  and  maintaining  a  nui- 
sance. Thomas  v.  Quartermalne  (1887)  L.  R. 
18  Q.  B.  DIv.  685.  695,  66  L.  J.  Q.  B.  N.  8.  340, 
67  L.  T.  N.  S.  537,  35  Week.  Rep.  556,  61  J.  P. 
516,  per  Bowen,  L.  J. 

As  regards  cases  which  the  circumstances 
place  upon  the  borderland  between  fraud  and 
negligence,  the  essential  point  to  remember  Is 
that  "negligent  misrepresentation  does  not 
amount  to  deceit,  and  .  .  .  can  give  rise 
to  a  cause  of  action  only  if  a  duty  lies  upon  the 
defendant  not  to  be  negligent."  Bowen,  L.  J., 
In  Le  Llevre  v.  Gould  (1808)  1  Q.  B.  403, 
stating  effect  of  Derry  v.  Peek  (1889)  L.  R.  14 
App.  Cas.  837. 

c.  When  a  duty  to  use  core  may  he  predicated 
OB  to  a  stranger,  generatty. 

An  inquirer,  however.  Is  not  helped  very  far 
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the  engine,  where  he  could  with  ordinary 
care  reach  a  place  of  safety. 

Illinois  C.  R.  Co.  ▼.  Staaaen,  66  111.  App. 
221 ;  SohuUz  v.  Chicago  d  N.  W.  R,  Co,  67 
Wis.  616.  58  Am.  Kep.  881,  31  N.  W.  321 ; 
IntwjMiional  d  G.  A\  R.  Co.  v.  Arias,  10 
Tex«  Civ.  App.  190,  30  S.  W.  446. 

The  accident  from  which  the  injury  re- 
sulted was  one  of  the  risks  of  the  employ- 
ment of  appellee. 

CUtrk  ▼.  Chicago,  B.  d  Q.  R,  Co,  92  HI.  43 ; 
Indianapolis,  B,  d  W.  R,  Co.  v.  Flanigan,  77 
ni.  367;  Louisville,  N.  A.  d  C.  R.  Co.  ▼. 
Frau>ley,  110  Ind.  18,  9  N.  E.  594;  Evans- 
ville  d  R.  R.  Co.  v.  Benderson,  134  Ind.  036« 
33  K.  E.  1021 ;  Atlas  Engine  Works  v.  Ran- 
daU,  100  Ind.  293,  50  Am.  Rep.  798 ;  Pitts- 
hurgh,  C.  d  8t.  L.  R.  Co.  v.  Adams,  105  Ind. 
157,  6  N.  E.  187. 

Mr.  B.  K.  Elliott  also  for  appellant. 


Messrs.  Jason  B.  Brown,  Joseph  K. 
Shea,  and  Eacene  Hoach,  for  appellee : 

Each  paragraph  of  the  complaint  is  good 
on  a  genera]  demurrer. 

Negligence  consists  in  not  doing  those 
things  which  a  reasonable  and  prudent  man 
in  managing  his  own  business  and  property 
would  have  done  under  the  particular  cir- 
cumstances, or  in  doinff  those  things  which 
a  reasonable  and  prudent  man  would  not 
hare  done  in  managing  his  own  business  and 
property,  under  the  particular  circum- 
stances. 

Parker  y.  Pennsylvania  Co.  134  Ind.  674, 
23  L.  R.  A.  552,  34  N.  E.  504. 

A  complaint  against  a  corporation  is  suf- 
ficient to  withstand  a  demurrer,  for  want  of 
facts,  which  charges  the  negligence  by  which 
the  plaintiff  was  injured  directly  upon  the 
defendant  itself^  and  not  merely  upon  its 


forward  In  his  search  for  definite  principles  by 
statements  which,  like  the  aboTe,  are  of  a 
merely  negstlTe  Import.  Nor,  ss  a  genersJ  mle, 
la  It  much  assistance  to  be  told  what  Is  of 
coqrse  obTlous  enough,  that  a  member  of  a  defi- 
nite class  of  persons,  or  a  person  occupying  a 
certain  noncontractual  relation  to  the  negligent 
party,  will  sometimes  be  entitled  to  recover 
from  tb'st  party  by  virtue  of  the  rights  which 
he  possesses  ss  one  of  the  community  at  large. 

*«A  direct  liability  exists  in  all  cases  where 
peraonal  Injuries  have  been  sustained  by  the 
neglect  of  duties  which  are  of  a  general  and 
public  character,  and  where  the  observance  of 
ttioae  duties  Is  required  as  a  matter  of  public 
security  snd  safety.**  Sawyer  v.  Rutland  ft  B. 
R.  Co.  (1855)  27  ¥t.  870  (said  of  the  duties 
owed  by  a  railroad  company  to  ail  persons  right- 
fully traveling  on  Its  lines;  seeV.,  VII.  j,  k, 
infra). 

"It  is  only  where  a  party  neglects  a  duty  im- 
posed by  law, — In  other  words,  a  duty  to  the 
public, — that  an  action  will  He  on  the  part  of 
anyone  injured  thereby,  irrespective  of  privity. 
That  is.  If  the  injury  complalned*of  arose  from 
the  neglect  of  a  public  duty,  anyone  Injured  may 
maintain  an  action,  and  the  mere  fact  that 
there  is  a  contract  between  one  of  the  parties 
and  a  third  person  will  not  defeat  the  action." 
The  Mary  Stewart  (1881)  5  Hughes,  812. 

The  phrase  "duty  Imposed  by  law"  Is  also 
Rsed  In  Crane  Elevator  Co.  v.  Lippert   (1894) 

24  U.  S.  App.  170,  63  Fed.  Bep.  042.  11  C.  C.  A. 
521. 

The  case  of  **a  public  agent  In  the  perform- 
ance of  some  duty'*  Is  also  mentioned  by  the 
Supreme  Court  of  the  United  States  as  one>  of 
the  exceptions  to  the  rule  that  a  "negligent  par- 
ty ...  is  In  general  liable  only  to  the 
party  with  whom  he  contracted,  and  on  the 
ground  tliat  negligence  is  a  breach  of  the  con- 
tract.** Savings  Bank  v.  Ward  (1879)  100  U. 
S.  195,  sub  nofA.  National  Sav.  Bank  v.  Ward, 

25  L.  ed.  621. 

The  only  cases  in  which  the  expression  "pub- 
lic duty**  can  be  said  to  carry  any  precise  signifi- 
cation would  seem  to  be  those  in  which  the 
plaintiff  was  Injured  by  the  negligence  of  per- 
sons engaged  in  certain  occupations.  Thus  a 
pnbiic  quality  may  be  predicated  of  the  duties 
of  a  common  carrier  to  his  passengers  [see  V. 
<n/ro],  of  an  Innkeeper  to  his  guests,  or  of  a 
wharfowner  to  persons  resorting  to  his  prem- 
ises on  business.  See  Wendell  v.  Baxter  (1850) 
12  Gray,  404;  Swords  v.  Bdgar  (1874)  59  N. 
7.  28,  17  Am.  Bep.  205.  For  facts,  see  Vli. 
m.  Utfra. 
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In  regard  to  the  cases  In  which  a  contract 
relating  to  the  same  subject-matter  as  that 
which  produced  the  injury  exists  between  the 
defendant  and  a  person  other  than  the  plain- 
tlif  (see  II.  e,  infra),  a  well-known  English 
writer  hss  formulated  the  following  rule 
(quoted  with  approval  in  1  Shearm.  ft  Bedf. 
Neg.  I  116)  :  "The  true  question  always  Is 
Has  the  defendant  committed  a  breach  of  duty 
apart  from  contract?  If  he  has  only  com- 
mitted a  breach  of  contract,  he  is  liable  to 
those  only  with  whom  he  has  contracted ;  but 
if  he  has  committed  a  breach  of  duty  he  is  not 
protected  by  setting  up  a  contract  in  respect  to 
the  same  matter  with  another  person."  Smith, 
Neg.  Am.  ed.  p.  10. 

Plahily,  however,  this  statement  is  of  no 
more  real  assistance  to  the  inquirer  than  the 
conception  of  "public  duties,*'  upon  which  we 
have  Just  been  commenting,  for  it  does  not  de- 
termine the  very  point  upon  which  light  is 
sought,  rts.,  when  a  breach  of  duty  apart  from 
contract  lias  been  committed. 

If,  therefore,  a  rational  and  intelligible  con- 
ception of  the  limits  of  noncontractual  liabil- 
ity for  negligence  is  to  be  framed.  It  Is  clear 
tlULt  a  criterion  much  more  definite  than  that 
which  is  supplied  by  the  question  whether  the 
duty  violated  was  public  or  not  must  be  dis- 
covered. The  dIfBculties  which  beset  the  In- 
vestigation of  this  subject  may  be  said  to  arise 
mainly  from  the  fact  that  the  courts,  in  dealing 
with  cases  of  this  type,  have  declined  to  follow 
to  its  logical  consequences  the  fundamental 
principle  by  which  the  extent  of  a  tortfeasor's 
reasponsibllity  is  supposed  to  be  fixed,  vis.,  that 
he  must  answer  for  the  natural  and  probable 
consequences  of  his  acts,  a  principle  clearly  In- 
volving the  corollary  that  he  should  be  held  re- 
sponsible for  those  consequences  to  anyone  who 
might  reasonably  be  expected  to  come  within 
the  orbit  of  danger  created  by  his  want  of  care. 
Such  a  departure  was  in  some  degree  Inevitable 
owing  to  the  initial  and  fundamental  necessity 
of  applying  different  principles  in  the  case  of 
movable  and  Immovable  property.  But  the 
present  nebulous  state  of  the  law  upon  the 
subject  is  not  by  any  means  fully  accounted  for 
by  this  fact,  and  seems  to  be  rather  due  to  the 
haphazard  fashion  In  which  the  Judges  have, 
until  quite  recently,  struggled  towards  a  prac- 
ticable theory,  through  Isolated  decisions  in 
which  they  were  content  to  solve  the  problems 
sirising  out  of  various  groups  of  facts  by  means 
of  rules  of  very  restricted  scope,  and  made  no 
attempt  to  ascertain  whether  there  might  not 
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employees;  and  a  general  allegation  of  such 
negligence  is  sufficient;  and  it  is  competent 
for  the  plaintiff,  under  such  general  allega- 
tion, to  offer  any  evidence  which  tends  to 
show  the  truth  of  such  allegation. 

Indianapolis,  P,  d  0.  R,  Co,  ▼.  Keely,  23 
Ind.  133 ;  Terre  Haute  d  I,  R,  Co.  ▼.  Oraham, 
46  Ind.  239;  Pennsylvania  Co,  v.  Kriek,  47 
Ind.  369;  Hildehrand  v.  Toledo,  W,  d  W,  R. 
Co,  47  Ind.  399 ;  Ohio  d  M,  R,  Co.  ▼.  CoUam, 
73  Ind.  261;  American  Exp,  Co,  v.  Patter- 
son, 73  Ind.  432;  Haywood  ▼.  Hedrick,  94 
Ind.  343 ;  Turner  v.  Indianapolis,  96  Ind.  52 ; 
Cleveland,  C,  C,  d  I,  R,  Co.  v.  Wynant,  100 
Ind.  160;  Pittsburgh,  C,  d  8t,  L.  R,  Co,  T. 
Adams,  105  Ind.  153,  5  N.  E.  187;  LouisvilU 
N,  A,  d  C.  R,  Co,  V.  Jones,  108  Ind.  567,  9 
N.  E.  476;  George  H,  Hammond  d  Co,  v. 
Schweitzer,  112  Ind.  246,  13  N.  E.  869; 
Louisville  N.  A.  d  C,  R.  Co,  v.  Cauley,  119 


Ind.  142, 21  K.  E.  546;  Brush  Bleotrie  Light- 
ing Co.  ▼.  Kelley,  126  Ind.  220,  10  L.  R.  A. 
250,  25  K.  E.  812;  Louisville,  N.  A.  d  O.  R. 
Co,  ▼.  Bates,  146  Ind.  566,  45  N.  E.  108;  Duf- 
fy V.  Howard,  77  Ind.  182. 

Any  act  which  shows  a  want  of  due  care 
and 'caution  is  a  negligent  one,  and  if  it  ia 
the  proximate  cause  oi  injury  and  damage, 
the  law  presumes,  prima  facie  at  least,  the 
necessary  carelessness  and  negligence  to  fix 
a  liability  upon  its  author. 

Pittsburgh,  C.  d  8t.  L.  R.  Co.  v.  Nelson,  51 
Ind.  150;  Pittsburgh,  C.  d  8t.  L.  R,  Co,  v. 
Williams,  74  Ind.  462 ;  Cleveland  C,  C,  d  /. 
R.  Co.  ▼.  Newell,  76  Ind.  543;  Billman  t. 
Indianapolis,  C,  d  L,  R,  Co.  76  Ind.  166; 
Binford  v.  Johnston,  82  Ind.  426;  Sim^ma 
V.  Oaynor,  89  Ind.  165;  Henry  v.  Dennis, 
03  Ind.  452,  47  Am.  Rep.  378;  Wabash,  8t. 
L,  d  P,  R,  Co.  ▼.  Locke,  112  Ind.  404,  14  N. 


be  some  larger  principles  of  which  those  rules 
were  mere  special  forms. 

d.  Duty  arising  from  defendant's  control  of  the 
injurious  agency. 

No  qnestlon  hss  ever  been  raised  as  to  the 
propriety  of  the  rale  that,  provided  the  plain* 
tiff  bad  a  right  to  be  where  he  was  at  the  time 
he  was  injured,  the  fact  that  the  defendant  or 
his  servants  had  control  of  the  Injurious  agency 
Is  a  sufficient  ground  for  requiring  him  to  In- 
demnify the  plaintiff  Independently  of  the 
questions  whether  there  was  or  was  not  any 
privity  of  contract  between  them,  and  whether 
the  Injurious  agency  was  real  or  personal  prop- 
erty. 

**There  Is  an  obligation  on  the  part  of  the 
occupier  of  property,  whether  fixed  or  mov- 
able, to  those  who,  at  his  Invitation,  express  or 
Implied,  come  on  that  property,  to  take,  by  him- 
self and  servants,  reasonable  care  that  the  per- 
son so  coming  shall  not  be  exposed  to  unusual 
danger."  Smith  v.  Steele  (1875)  L.  R.  10  Q.  B. 
125,  44  L.  J.  Q.  B.  N.  B.  60,  32  L.  T.  N.  8. 
105,  23  Week.  Bep.  888,  per  Blackburn,  J. 

The  owner  of  a  chattel,  such  as  a  horse,  a 
gun,  a  carriage,  or  any  other  Instrument,  which 
Is  In  itself  of  such  a  character  that,  if  it  be 
used  carelessly.  It  may  Injure  some  person  who 
Is  near  It,  Is  bound,  being  responsible  for  Its 
management,  to  be  careful  how  he  uses  It. 
Bowen.  L.  J.,  In  Le  Lievre  ▼.  Gould  (1893)  1 
Q.  B.  403,  602. 

**It  Is  because  he  [the  owner  of  premises] 
has  the  conduct  and  control  of  premises  which 
may  injure  persons  whom  he  knows  are  going 
to  enter  them,  and  who  have  a  right  to  do  so, 
that  he  Is  bound  to  take  care  to  protect  those 
persons  who  will  thus  be  brought  Into  connec- 
tion with  him."     Ibid. 

Where  a  licensee  goes  upon  or  uses  the  prop- 
erty of  his  licensor  for  purposes  in  which  the 
licensor  is  Interested,  there  Is  a  duty  cast  upon 
the  licensor  to  see  that  the  licensee  Is  not  ex- 
posed to  unusual  danger ;  and  for  a  breach  of 
that  duty  the  licensor  is  responsible.  The  rule 
applies  equally  where  the  property  Is  land,  or  a 
thing  to  be  used  as  the  staging  was  here;  the 
duty  arises  out  of  the  possession  and  control  of 
the  thing,  not  out  of  the  property  In  It.  Heaven 
V.  Pender  (1882)  L.  U.  0  Q.  B.  Div.  302,  51  L. 
J.  Q.  B.  N.  8.  465,  47  L.  T.  N.  S.  163,  80  Week. 
Rep.  749,  per  Cave,  J.  See,  generally,  the  de- 
cisions cited  In  VI.,  VIII.,  and  X.  a,  infra. 

Under  this  head  may  also  be  classed  all  those 
cases  in  which  the  injury  received  by  the  plain- 
tiff is  due  to  the  act  of  a  servant  of  the  defend- 
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ant,  for  as  to  what  Is  done  by  a  servant  within 
the  scope  of  his  employment  he  Is  constructive- 
ly under  the  control  of  his  master,  even  though 
such  master  Is  not  present  at  the  time  or  exer- 
cising personal  supervision  over  the  work. 
Some  decisions  11  lust  rating  this  general  princi- 
ple In  relation  to  the  subject  o<  this  note  will 
be  found  In  VX.  c,  6,  VIII.  X.  a,  infra. 

The  negative  aspect  of  this  conception  Is  Illus- 
trated by  the  familiar  doctrine  which,  under 
ordinary  circumstances,  exempts  an  employer 
from  responsibility  for  Injuries  caused  by  the 
negligence  of  an  independent  contractor 
(Shearm.  &  Bedf.  Neg.  6th  ed.  |  168,  and  VI. 
c,  9,  infra),  by  the  cases  decided  in  favor  of 
the  defendant  on  the  ground  that  the  Injuries 
of  the  complainant  were  caused  by  the  negli- 
gence of  his  fellow  servants,  and  not  by  that  of 
the  defendant's  servants  (Hanna  v.  Chatta- 
nooga &  N.  R.  Co.  (1889)  88  Tenn.  310,  6  L.  R. 
A.  727,  12  S.  W.  718 ;  The  Joseph  John  (1808) 
62  U.  S.  App.  692,  86  Fed.  Rep.  471,  30  C.  C.  A. 
199),  and  by  the  cases  which,  ss  a  general  rule, 
throw  the  responsibility  for  the  dangerous  con- 
dition of  premises  on  the  lessee,  and  not  on  the 
lessor.     See  VII.  infra, 

e.  B»tent  of  duty  apart  from  exercise  of  con- 
trol. 

See  especially  VII.  and  X.  b,  infra. 
1.  Early  eases  reviewed. 

The  great,  and,  Judging  .by  results.  Insuper- 
able, obstacle  to  the  establishment  of  this 
branch  of  law  on  a  firm  basis  has  been  the  In- 
ability of  the  courts  to  agree  upon  some  definite 
principle  which  should  serve  as  an  ultimate 
test  of  a  defendant's  liability,  apart  from  con- 
tract, where  the  element  of  control  is  absent. 
Upon  the  whole  it  may  be  said  that  the  Judges 
have  shown  a  great  reluctance  to  extend  the 
domain  of  responsibility  under  such  circum- 
stance, not  being  deterred  from  refusing  to  In- 
demnify plaintiffs,  even  in  cases  where  the  ef- 
fect of  the  refusal  was  to  leave  them  absolutely 
remediless.     See  II.  h,  infra. 

The  rule  which  enables  a  defendant  to  escape 
liability  for  personal  injuries  caused  by  his  neg- 
ligence, received  by  a  person  with  whom  he  has 
no  contractual  relations,  was  relaxed  at  a  com- 
paratively early  period  by  the  recognition  of 
the  doctrine  that  he  who  delivers  to  another 
without  notice  an  instrument  In  Itself  danger- 
ous, or  who  places  an  Instrument  dangerous  In 
Itself  in  a  situation  where  It  is  easily  accessi- 
ble to  a  third  person.  Is  liable  to  him  If  he  suf- 
fers damage  by  It.     Parke,  B.,  In  Longmeld  ▼. 
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E.  301;  LwUsviUe,  V.  A.  d  O.  R.  Oo.  v. 
Wood,  113  Ind.  544,  14  N.  E.  572,  16  N. 
E.  197;  Stringer  v.  Frost,  116  Ind.  477,  2  L. 
R.  A..  614«  19  N.  E.  331 ;  Clore  v.  MoIntWe, 
120  Ind.  262,  22  N.  £.  128 ;  Brush  Eleotrio 
Lighting  Co.  t.  Kelley,  126  Ind.  220,  10  L. 
R.  A^  250,  25  N.  E.  812. 

Though  it  is  not  every  accident  that  will 
warrant  an  inference  of  negligence,  yet  it  is 
not  true  that  no  accident  will  suMce  for 
this  purpose. 

Sheldon  ▼.  Biidson  River  R.  Oo.  14  N.  Y. 
218,  67  Am.  Dec.  155;  Shearm.  k  Redf.  Neg. 
S§  13,  488;  Milwaukee  d  C.  R.  Co,  v.  Hunter, 
II  Wis.  161,  78  Am.  Dec  699;  McMahon  v. 
Davidson,  12  Minn.  357;  Doyle  v.  Chicago, 
St.  P.  d  K.  0.  R.  Co.  77  Iowa,  607,  4  L.  R.  A. 
420,  42  N.  W.  666;  Wahash,  8t.  L.  d  P.  R. 
Co.  ▼.  Locke,  112  Ind.  404,  14  N.  £.  391. 

It  being  shown  that  appellee,  at  the  time 


he  sustained  his  injuries,  occupied  the  posi- 
tion of  third  person  to  the  appellant,  the  3d 
section  of  the  act  of  March  10,  1873,  makes 
it  clear  that  appellant  is  liable  to  appellee 
for  the  injuries  he  sustained. 

Wahash  R.  Co.  v.  Williamson,  3  Ind.  App. 
190,  29  K.  E.  455. 

Where  the  employee  of  the  railroad  com- 
pany owning  the  track,  as  a  road  hand,  is 
injured  by  the  negligence  of  another  railway 
company  in  running  its  trains  over  the 
track,  such  railway  company  so  running  its 
trains  is  liable. 

Wood,  Mast.  &  S.  9  407 ;  Hayes  ▼.  West' 
em  R.  Corp.  3  Cush.  270;  Wright  v.  New 
York  C.  R.  Co.  25  N.  Y.  562 ;  Smith  v.  New 
York  d  H.  R,  Co.  19  N.  Y.  127,  75  Am.  Dec. 
305;  Indianapolis,  B.  d  W.  R.  Co.  v.  Carr, 
35  Ind.  510 ;  Indiana,  B.  d  W.  R.  Co.  v.  Barn- 
hart,  115  Ind.  399,  16  N.  E.  121;  PhiladeU 


Holllday  (1851)  6  Ezch.  761,  citing  Dixon  ▼. 
Bell  (1816)  5  Maule  &  S.  198,  1  Starkie,  287. 
See,  generally,  the  cases  in  X.  c,  infra. 

The  theory  of  the  law  In  this  case  apparent- 
ly Is  that  the  negligent  party  is  bound  to  take 
Into  accoont  the  fact  that  serious  injury  to  any- 
one who  nsea  handles,  or  comes  into  contact 
Willi  the  dangerous  substance,  not  knowing  its 
properties,  is  a  natural  and  probable  conse- 
quence of  his  act.  See  Bright  ▼.  Barnett  &  R. 
Co.  (1894)  88  Wis.  299,  26  L.  R.  A.  524,  60 
N.  W.  418,  snd  the  cases  cited  in  XIX.  b,  and  X. 
C  infra. 

Another  exception  to  the  principle  of  nonlia- 
bility wss  crested  by  the  rule  that,  in  esses 
where  the  negligence  had  resulted  in  the  crea- 
tion of  a  nuisance,  anyone  who  was  specially 
Injored  thereby  might  recover  from  the  tort- 
feasor. Thus,  it  is  laid  down  as  undoubted 
law  In  Longmeid  ▼.  UoIIiday  (1851)  6  Exch. 
761,  that  one  who  contracts  to  erect  a  bridge 
on  a  public  road,  and  constructs  it  so  defective- 
ly that  it  is  a  nuisance  to  the  highway,  is  re- 
sponsible to  a  third  person  who  is  injured 
through  the  defective  construction,  snd  is  not 
■aved  from  the  consequences  of  his  illegal  act 
In  committing  the  nuisance  by  showing  that  he 
is  also  guilty  of  a  breach  of  contract  in  build- 
ing a  defective  bridge. 

In  Collls  V.  Selden  (1868)  ss  reported  in  87 
L.  J.  C.  P.  N.  S.  233,  L.  R.  3  C.  P.  496,  Willes, 
J.,  daring  the  argument  of  plaintiff's  counsel, 
apparently  accepted  his  position  that  the  plain- 
tiff need  not  show  any  duty  in  cases  either  of 
fraud.  Langrldge  v.  Levy  (1837)  2  Meea  & 
W.  510  (see  infra) ,  was  cited  ss  to  cases  of 
fraud.  No  authority  is  mentioned  with  respect 
to  misfeasance,  but  the  particular  misfeasance 
referred  to  seema,  from  subsequent  passages  in 
the  report,  to  l>e  nuisance. 

So,  also  the  general  principle  that  one  who 
undertakes  to  do  something  which  requires  a 
certain  measure  of  skill  to  do  properly  must  at 
his  peril  use  that  measure  of  skill,  involves  the 
conclusion  that  an  apothecary  or  a  surgeon  is 
liable  for  unskilful  treatment  of  a  patient, 
though  the  contract  for  treatment  was  with  an- 
other party.  Pippin  v.  Sheppard  (1822)  11 
Price.  400;  Oladwell  v.  Steggall  (1839)  8  Scott, 
60,  Bing.  N.  C.  733,  3  Jur.  535. 

In  Langrldge  v.  Levy  (1837)  2  Mees.  &  W. 
519,  Levy  v.  Langrldge  (1838)  4  Mees.  ft  W. 
837,  where  the  son  of  the  vendee  of  a  defective 
gnn  was  Injured  by  its  explosion,  a  strenuous 
attempt  was  made  by  counsel  to  procure  the  ac- 
ceptance of  the  comprehensive  doctrine  that, 
wherever  a  duty  is  imposed  on  a  person  by  con- 
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tract  or  otherwise,  and  that  duty  is  violated, 
anyone  who  is  injured  by  the  violation  of  it 
may  have  a  remedy  against  the  wrongdoer. 
But  the  court  declined  to  discuss  the  case  from 
the  standpoint,  merely  remarking  that  it  would 
pause  before  propounding  soch  a  rule,  even  In 
regard  to  Instruments  and  articles  which  are 
dangerous  in  themselves,  and  decided  in  favor 
of  the  plaintiff  on  the  narrow  ground  that  the 
vendor  of  a  chattel,  who  has  been  guilty  of 
fraud  or  deceit,  is  liable  to  anyone  who  has  been 
injured  by  that  fraud,  although  not  one  of  the 
parties  to  the  original  contract,  provided  that 
his  use  of  the  article  sold  was  contemplated  by 
the  vendor.  The  rationale  of  this  much-dis- 
cussed case  is  to  be  found  in  the  following 
passage  from  the  opinion  of  Parke,  B. :  The 
vendor  '*is  responsible  In  this  case  for  the  con- 
sequences of  his  fraud  whilst  the  instrument 
was  in  the  possession  of  a  person  to  whom  his 
representation  was  either  directly  or  Indirectly 
communicated,  and  for  wboee  use  be  knew  it 
was  ptrfchased.'*  He  said  that  no  substantial 
distinction  could  l>e  based  upon  the  fact  that  it 
did  not  appear  that  the  vendor  intended  that 
the  false  representation  should  be  communi- 
cated to  the  plaintiff.  (Compare  Gerhard  v. 
Bates  (1853)  2  Bl.  ft  Bl.  476,  22  L.  J.  Q.  B.  N. 
S.  364,  17  Jur.  1007,  and  Cann  v.  Wlllson 
(1888)  L.  R.  39  Ch.  Dlv.  39,  57  L.  J.  Ch.  N.  S. 
1034,  69  L.  T.  N.  8.  723,  37  Week.  Rep.  23.) 

The  following  comment  of  Brett,  M.  R.,  on 
Langrldge  v.  Levy,  aupra,  is  worth  quoting : 
"Taking  the  case  to  be  decided  on  the  ground 
of  a  fraudulent  misrepresentation  made  hy- 
pothetical ly  to  the  son,  and  acted  upon  by  him, 
such  a  decision  upon  such  a  ground  in  no  way 
negatives  the  proposition  that  the  action  might 
have  been  supported  on  the  ground  of  negli- 
gence without  fraud."  Heaven  v.  Pender 
(1883)  L.  R.  11  Q.  B.  Div.  503,  612,  62  L.  J.  Q. 
B.  N.  S.  702,  49  L.  T.  N.  S.  867,  47  J.  P.  709. 

This  attempt  of  the  learned  Judge  to  explain 
away  a  case  which  seemed  inconsistent  with 
his  own  theory  (see  II.  f,  infra),  is  ingenious, 
but,  as  we  venture  to  think,  quite  irreconcila- 
ble with  the  language  used  by  the  court.  That 
the  existence  or  nonexistence  of  fraud  in  such 
cases  was  regarded  by  it  as  the  real  differentiat- 
ing factor  is  shown  by  its  late  ruling  in  Long- 
meld  V.  Holllday  (1861)  6  Exch.  761,  where  a 
vendor  was  absolved  from  liability  to  the  ven- 
dee's wife  on  the  ground  that  he  had  sold  the 
defective  article  in  entire  good  faith,  and  the 
two  cases  were  distinguished  solely  for  this 
reason. 

The  position  of  this  court  as  to  rights  of  a 
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phia,  W.  d  B.  R.  Co,  ▼.  State  use  of  Bitger, 
68  Md.  372. 

That  the  rulings  and  judgment  of  the 
court  below  were  correct, — 

See  Sullivan  v.  Tioga  R.  Co.  112  N.  Y. 
643,  20  N.  E.  569;  Svenaon  v.  Atlantic  Mail 
S.  S,  Co.  67  N.  Y.  108 ;  Smith  v.  New  York 
d  H.  R.  Co,  19  K.  Y.  127,  75  Am.  Dec.  305 ; 
Nonan  v.  New  York  C,  d  H,  R,  R,  Co,  131 
N.  Y.  594, 30  N.  B.  67 ;  Chicago  d  E.  I,  R,  Co, 
V.  O'Connor,  119  111.  586,  9  N.  E.  263  ;Jo^n- 
eon  v.  Netherlands  American  Steam  Nov, 
Co,  132  N.  Y.  576,  30  N.  E.  605;  Sanford  v. 
Standard  Oil  Co.  118  N.  Y.  571,  24  N.  K 
313;  Philadelphia,  W,  d  B,  R,  Co,  v.  State 
use  of  Bitzer,  58  Md.  372 ;  Pennsylvania  Co. 
y.  Sloan,  125  111.  72,  17  N.  E.  37 ;  Nugent  v. 
Boston,  C.  d  M,  R,  Co,  80  Me.  62,  12  Atl. 
797 ;  Singleton  v.  Southwestern  R,  Co.  70  Oa. 


464,  48  Am.  Rep.  574 ;  Swadley  ▼.  Missowri 
P.  R.  Co.  118  Mo.  268,  24  S.  W.  140. 

If  a  pleading  is  uncertain  or  too  general 
in  its  allegations,  a  motion  to  make  it  more 
certain  or  specific  is  the  proper  remedy. 

Elliott,  Gen.  Pr.  |  1040 ;  Cincinnati,  H.  d 
D,  R.  Co.  y,  Chester,  57  Ind.  297;  BrookviUe 
d  C,  Tump,  Co,  V.  Pumphrey,  59  Ind.  78,  26 
Am.  Rep.  76;  Pennsylvania  Co.  v.  Sedukck, 
59  Ind.  339 ;  Ohio  d  M.  R,  Co.  v.  Collam,  78 
Ind.  262,  38  Am.  Rep.  134;  Pennsylvania 
Co,  V.  Dean,  92  Ind.  463;  Louisville,  N.  A.  d 
C.  R.  Co.  y.  Harrigan,  94  Ind.  249;  Louis- 
ville,  N,  A,  d  C.  R.  Co,  v.  Sha/iiklin,  94  Ind. 
299;  Evansville  ▼.  Worthington,  97  Ind. 
282;  Cleveland,  C.  C.  d  I.  R,  Co.  v.  Wynant, 
100  Ind.  163;  Alleman  v.  Wheeler,  101  Ind. 
141;  Cincinnati,  I.  St.  L.  d  C,  R,  Co,  ▼. 
Gaines,  104  Ind.  528,  54  Am.  Rep.  334,  4 


plaintiff  In  an  action  soanding  merely  In  negli- 
gence was  put  beyond  a  doubt  by  the  ruling  in 
Wlnterbottom  ▼.  Wright  (1842)  10  Mees.  &  W. 
109  (for  facts  see  X.  b,  infra) ^  where  the  stand- 
ard of  liability  which  It  had  rejected  In  Lang- 
rldge  ▼.  Jjevy  (1887)  2  Meea  ft  W.  519,  Levy 
▼.  Langrldge  (1838)  4  Mees.  &  W.  337,  was 
again  argued  for  and  again  declared  to  be  of 
too  wide  a  scope. 

The  following  comments  on  this  case  by 
Brett,  M.  R.,  In  Heaven  ▼.  Pender  (1883)  L.  R. 
11  Q.  B.  DlT.  603,  62  L.  J.  Q.  B.  N.  S.  702.  49 
L.  T.  N.  8.  857,  47  J.  P.  709,  show  what  con- 
struction was  put  apon  It  by  that  distinguished 
Jurist:  Wlnterbottom  ▼.  Wright  "was  decided 
on  what  was  equivalent  to  a  general  demurrer 
to  the  declaration,  and  the  declaration  does  not 
seem  to  show  that  the  defendant,  if  he  had 
thought  about  It,  must  have  known,  or  ought 
to  have  known,  that  the  coach  would  be  neces- 
sarily or  probably  driven  by  the  plaintiff  or  by 
any  class  of  which  he  could  be  said  to  be  one, 
or  that  it  would  be  so  driven  within  any  time 
which  woald  make  it  probable  that  tU%  defect 
would  not  be  observed.  The  declaration  relied 
too  much  on  contracts  entered  into  with  other 
persons  than  the  plaintiff.  The  facts  alleged 
did  not  bring  the  case  within  the  proposition 
herein  enunciated.  It  was  an  attempt  to  es- 
tablish a  duty  towards  all  the  world.  The  case 
was  decided  on  the  groond  of  remoteness.** 

Some  years  after  the  decision  In  Longmeld 
V.  Holliday,  a  declaration  was  held  demurrable 
which  alleged  that  the  defendant  negligently 
hung  a  chandelier  In  a  public  house,  knowing  It 
would  be  likely  to  fall  on  plaintiff  or  others 
who  might  enter  the  room  unless  it  was  prop- 
erly hung,  and  that  it  did  fall  upon  and  injure 
the  plaintiff.  Collls  v.  Selden  (1868)  L.  R.  3 
C.  P.  495,  87  L.  J.  C.  P.  N.  8.  233.  Stress  was 
laid  on  the  fact  that  It  was  not  a  case  either 
of  nuisance  or  fraud,  and  the  general  grounds 
of  the  decision  are  thus  stated  by  Wllles,  J. : 
"The  chandelier  Is  to  be  regarded  as  movable 
property,  and  the  declaration  should  have 
shown  either  that  It  was  a  thing  dangeroas  in 
Itself,  and  likely  to  do  damage,  or  that  It  was 
80  hung  as  to  be  dangerous  to  persons  frequent- 
ing the  house.  If  that  averment  had  been 
made  and  proved,  the  case  might  fall  within  the 
class  to  wliich  Sullivan  v.  Waters  (1864)  14 
Ir.  C.  L.  Rep.  460.  belongs, — as  a  trap  to  per- 
sons using  or  likely  to  use  the  way,  whether 
public  or  not.  That,  however,  is  not  this  case. 
It  is  simply  the  case  of  a  person  who,  being  em- 
ployed to  hang  a  chandelier,  hung  It  In  a  care- 
less and  negligent  manner." 

The  opinions  of  BovIU,  Ch.  J.,  and  Byles.  J., 
46  L.  R.  A. 


show  that  they  held  the  declaration  to  be  bad 
on  the  ground  that  It  did  not  show  In  what 
capacity  the  plaintiff  came  Into  the  building, 
nor  that  there  was  a  public  nuisance,  nor  that, 
there  was  fraud,  nor  that  the  plaintiff  had  been 
invited  to  enter. 

In  Elliott  V.  Mall  (1885)  L.  R.  15  Q.  B.  DIv. 
320,  54  L.  J.  Q.  B.  N.  S.  618.  34  Week.  Rep. 
16.  Qrove,  J.,  said  that  this  case  wss  really  de- 
cided on  the  ground  of  uncertainty  of  the  dec- 
laration as  to  the  relation  between  the  plaintiff 
and  defendant. 

Very  similar  Is  the  comment  of  Brett,  M.  R., 
that  the  declaration  was  obviously  too  uncer- 
tain, as  there  was  nothing  to  show  that  the 
plaintiff  was  more  likely  than  any  other  mem- 
ber of  the  public  to  be  In  the  house.  Heaven  v. 
Pender  (1S83)  L.  R.  11  Q.  B.  Div.  503.  613. 
62  L.  J.  Q.  B.  N.  S.  702,  49  L.  T.  N.  8.  367, 
47  J.  P.  700. 

Supposing  this  to  be  the  standpoint  of  the 
court.  It  is  obvious  that  under  a  different  plead- 
ing the  plaintiff  might  possibly  have  recovered 
— ^a  circumstance  whioh  would  seem  to  Indi- 
cate a  tendency  to  break  in  uuon  the  ri,;or  of 
the  earlier  cases.  This  tendency  is  still  more 
marked  in  a  dciyion  rendered  in  the  following 
year,  that  a  chemist  who  sells  a  bottle  of  liquid 
made  up  of  Ingredients  known  only  to  himself, 
representing  It  to  be  6t  to  be  used  for  wcsMng 
the  hair,  and  knowing  that  It  Is  to  be  used  by 
the  purchaser's  wife.  Is  liable  for  an  injury 
occasioned  to  her  by  using  !C  Tor  washing  her 
hair.  George  v.  Sklvlngton  (186J;  L.  R.  5 
Ezch.  1,  39  L.  J.  Bxch.  N.  S.  8,  21  L.  T.  N.  8. 
400,  18  Week.  Rep.  118.  The  knowledge  of  the' 
vendor  was  dwelt  upon  by  all  the  Judges  as  be- 
ing the  crucial  circumstance  In  the  case. 
Longmeld  v.  Holliday  (1851)  6  Bxch.  .761,  was 
distinguished  on  the  ground  of  the  hona  fides 
of  the  seller ;  but  It  is  difficult  to  see  how  this 
can  serve  as  a  differentiating  factor,  for  the 
element  of  fraud  was  entirely  wanting  in  the 
conduct  of  the  chemist,  and  the  action  against 
him  wss  distinctly  one  sounding  In  negligence. 

Compare  with  George  v.  Sklvlngton  the  re- 
marks of  the  Judges  In  Hopkins  v.  Great  Bast- 
em  R.  Co.  (1896)  60  J.  P.  86,  as  given  In  X. 
b,  2,  infra  (near  the  end). 

In  Heaven  v.  Pender  (1882)  L.  R.  9  Q.  B. 
Dlv.  302.  31  L.  J.  Q.  B.  N.  S.  466.  47  L.  T.  N.  S. 
163,  '60  Week.  Rep.  740,  It  was  considered  by 
the  Judges  of  the  Queen's  bench  division  that 
George  v.  Sklvlngton  was  Inconsistent  with 
Wlnterbottom  v.  Wright  (1842)  10  Mees.  ft  W. 
109,  unless  It  could  be  distinguished  on  the 
ground  of  the  vendor's  knowledge  that  the  arti- 
cle was  bought  for  the  use  of  the  purchaser's 


]8M. 


Clbtblaho»  0.  0.  A  St.  L.  R.  Co.  y.  Bkkkv. 


41 


N.  E.  84,  6  N.  E.  746;  RushvUle  ▼.  Adama, 
107  Ind.  478,  57  Am.  Rep.  124,  8  N.  E.  292 ; 
lAAMviOe,  y.  A.  d  0,  R,  Co,  v.  JoneB,  108  Ind. 
556,  0  N.  E.  476;  Ohio  d  M.  R.  Co.  v.  Walk- 
er, 118  Ind.  109,  15  N.  E.  234;  EolUind  v. 
Barteh,  120  Ind.  46,  22  N.  E.  83;  Peerless 
Stone  Co.  y.  Wray,  143  Ind.  574,  42  N.  E. 
927;  Louisville  N.  A.  d  C.  R,  Co.  T.  Bates, 
146  Ind.  566,  45  N.  E.  108. 

It  is  negligence  per  se  to  put  a  useless  and 
unnecessary  article  of  any  kind,  or  permit 
it  to  remain  there,  in  a  dangerous  or  un- 
safe place,  where,  if  accident  should  occur, 
injury  would  likely  follow. 

Appellee  was  not  required  to  act  against 
extraordinary  hazards  and  dangers.  He  was 
not  required  to  anticipate  that  appellant's 
train  would  be  carrying  a  large  iron  pin, 
not  belonging  there,  and  which  could  serve 
no  useful  purpose.    It  was  ordinary,  and 


not  extraordinary,  accidents  that  he  was 
required  to  guard  against. 

indianapoUs  d  8t.  L,  R.  Co,  v.  Stout,  53 
Ind.  144;  Pittsburgh,  C.  d  St.  L,  R,  Co.  v. 
Wright,  80  Ind.  182 ;  Woolery  ▼.  Louisville, 
V,  A.  d  C.  R.  Co.  107  Ind.  382,  57  Am.  Rep. 
114,  8  K.  E.  226;  Pennsylvania  Co.  v.  Stege- 
meier,  118  Ind.  306,  20  K.  E.  843;  Hudson 
v.  Houser,  123  Ind.  310,  24  N.  E.  243. 

On  rehearing. 

Mr.  Aloaso  Greene  Sn&itli,  also  for  ap- 
pellee: 

The  wrongful  act  consists,  not  in  the  kind 
of  force  that  carried  the  pin  to  its  destina- 
tion, but  in  negligently  carrying  it  upon  the 
tender  so  that  it  was  thrown  off  by  the  mo- 
tion of  the  train.  If  the  pin  had  not  been 
carried  upon  the  tender  no  wrongful  act 
could  be  imputed  to  appellant  in  this  behalf. 

The  fact  that  the  pin  was  upon  the  tender 


wife.  This  drcumstance  Field,  J.,  thoui^lit  to 
be  insufficient  to  Justify  a  dUtlnctlon,  and  he 
and  his  colleague  preferred  to  follow  the  earlier 
case.     See  farther,  X.  b,  infra. 

2.  Doctrine  of  Brett,  M.  B.,  in  Heaven  v, 

Pender. 

It  Is  clear  that  the  law  was  left  by  these  de- 
cisions In  a  most  unsatisfactory  condition*  the 
difficulty  of  extracting  any  definite  doctrines 
from  the  ntterances  of  the  judges  being 
greatly  Increased  by  the  fact  that  the  ques- 
tions to  be  settled  were  discussed,  not  on  the 
broad,  scleutlflc  grounds  which  would  haye  been 
appropriate  In  considering  such  a  subject,  but 
with  reference  to  the  sufficiency  of  the  plead- 
ings. But  a  great  advance  towards  a  really 
philosophic  theory  of  the  limits  of  noncon- 
tractual liability  for  negligence  was  made  in 
the  celebrated  judgment  of  Brett,  M.  R.,  In 
Heaven  y.  Pender  (1888)  L.  R.  11  Q.  B.  DIv. 
503.  52  L.  J.  Q.  B.  N.  8.  702,  49  L.  T.  N.  8. 
357,  47  J.  P.  700.  The  particular  facts  of 
this  case  are  given  in  X.  b,  infra,  and  at  pres- 
ent we  shall  only  notice  that  part  of  his  argu- 
ment which  Is  of  universal  application.  As  the 
following  extract  from  his  opinion  shows,  he 
considers  that  the  existence  or  nonexistence  of 
liability  In  cases  of  this  type  depends  on 
whether  the  defendant  knew  actually  or  con- 
structively that,  in  view  of  the  relations  be- 
tween him  and  the  complainant,  the  result  of 
his  failure  to  use  care  would  probably  be  the  In- 
fliction of  injury  upon  the  latter.  In  other 
words,  the  rule  as  to  natural  and  probable  con- 
sequences should  be  applied  wherever  the  de- 
fendant anticipated,  or  ought  to  have  antici- 
pated, that  a  person  occupying  the  position  of 
the  plaintiff  would  l>e  put  In  peril  by  a  negli- 
gent act  of  a  kind  calculated  to  produce  injury. 

"The  questions  which  we  have  to  solve  in 
this  case  are :  What  Is  the  proper  definition 
of  the  relation  between  two  persons  other  than 
the  relation  established  by  contract,  or  fraud, 
which  Imposes  on  the  one  of  them  a  duty 
towards  the  other  to  observe,  with  regard  to 
the  person  or  property  of  such  other,  such  or- 
dinary care  or  skill  as  may  be  necessary  to  pre- 
vent Injury  to  his  person  or  property ;  and 
whether  the  present  case  falls  within  such 
definition.  .  .  .  If  a  man  opens  his  shop  or 
warehouse  to  customers  it  Is  said  that  he  In- 
vites them  to  enter,  and  that  this  Invitation 
raises  the  relation  between  them  which  Imposes 
on  the  tnvlter  the  duty  of  using  reasonable 
care  so  to  keep  his  house  or  warehouse  that  It 
may  not  endanger  the  person  or  property  of  the 
i6L.R.  A. 


person  invited.  This  Is  In  a  sense  an  accurate 
phrase,  and  as  applied  to  the  circumstances  a 
sufficiently  accurate  phrase.  Tet  It  is  not  ac- 
curate If  the  word  'invitation'  be  used  in  Its  or- 
dinary sense.  By  opening  a  shop  you  do  not 
really  Invite,  you  do  not  ask  A  B  to  come  In 
to  buy ;  you  Intimate  to  him  that  if  It  pleases 
him  to  come  In  he  will  find  things  which  you 
are  willing  to  sell.  So,  In  the  case  of  shop, 
warehouse,  road,  or  premises,  the  phrase  has 
been  used  that.  If  you  permit  a  person  to  enter 
them,  you  Impose  on  yourself  a  duty  not  to  lay 
a  trap  for  him.  This,  again,  Is  in  a  sense  a 
true  statement  of  the  duty  arising  from  the  re- 
lation constituted  by  the  permission  to  enter. 
It  Is  not  a  statement  of  what  causes  the  rela- 
tion which  raises  the  duty.  What  causes  the 
relation  is  the  permission  to  enter,  and  the 
entry.  But  It  Is  not  a  strictly  accurate  state- 
ment of  the  duty.  To  lay  a  trap  means  in  or- 
dinary language  to  do  something  with  an  inten- 
tion. ^  Yet  It  Is  clear  that  the  duty  extends  to 
a  danger  the  result  of  negligence  without  Inten- 
tion. And  with  regard  to  both  these  phrases, 
though  each  covers  the  circumstances  to  which 
It  Is  particularly  applied,  yet  It  does  not  cover 
the  other  set  of  circumstances  from  which  an 
exactly  similar  legal  liability  is  inferred.  It 
follows,  as  It  seems  to  me,  that  there  must  be 
some  larger  proposition  which  involves  and 
covers  both  sets  of  circumstances.  The  logic 
of  inductive  reasoning  requires  that,  where  two 
major  propositions  lead  to  exactly  similar 
minor  premises,  there  must  be  a  more  remote 
and  larger  premise  which  embraces  both  of  the 
major  propositions.  That,  in  the  present  con- 
sideration, Is.  as  It  seems  to  me,  the  same  prop- 
osition which  will  cover  the  similar  legal  lia- 
bility inferred  In  the  cases  of  collision  snd  car- 
riage. The  proposition  which  these  recognized 
cases  suggest,  and  which  Is,  therefore,  to  be 
deduced  from  them.  Is  that  whenever  one  per- 
son Is  by  circumstances  placed  In  such  a  posi- 
tion with  regard  to  another  that  everyone  of 
ordinary  sense  who  thinks  will  at  once 
recognize  that.  If  he  does  not  use  ordinary  care 
and  skill  In  his  own  conduct  with  regard  to 
those  circumstances  he  would  cause  danger  of 
Injury  to  the  person  or  property  of  the  other,  a 
duty  arises  to  use  ordinary  care  and  skill  to 
avoid  such  danger.  Without  displacing  the 
other  propositions  to  which  allusion  has  been 
made  as  applicable  to  the  particular  circum- 
stances In  respect  of  which  they  have  been 
enunciated,  this  proposition  Includes,  I  think, 
all  the  recognized  cases  of  liability.  It  Is  the 
only  proposition  which    covers    them    all.     It 
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and  was  thrown  off  by  the  motion  of  the 
train,  inflicting  the  injury  upon  appellee, 
as  charged,  makes  a  prima  facie  case  of  neg- 
ligence against  the  defendant,  and  the  law 
thereby  casts  the  burden  of  explanation  upon 
it  to  show  that  it  was  free  from  fault  in  the 
use  and  custody  of  the  pin. 

Bamowaky  v.  Helson,  89  Mich.  523,  15  L. 
R.  A.  33,  50  N.  W.  989;  Doyle  ▼.  Boston  d 
A.  R,  Co,  145  Mass.  386,  14  N.  £.  461 ;  Uulr 
cairns  v.  Janesville,  67  Wis.  24,  29  N.  W. 
565;  Posey  v.  Scoville,  10  Fed.  Rep.  140; 
(jfrimsley  v.  Hankins,  46  Fed.  Rep.  400; 
Qriffin  ▼.  Boston  d  A.  R.  Co.  148  Mass.  143, 
1  L.  R.  A.  698,  19  N.  E.  166;  Guthrie  ▼. 
Maine  0,  R,  Co,  81  Me.  572,  18  Atl.  295; 
Smith  ▼.  Baker  [1891]  A.  C.  325;  Benton 
V.  Yarann  (Kan.  App.)  55  Pac.  676;  Bartnik 
▼.  Erie  R.  Co.  36  App.  Div.  246,  55  N.  Y. 
Supp.  266;  Union  P,  R,  Co.  v.  Erickson,  41 


Neb.  1,  29  L.  R.  A.  137,  59  N.  W.  847 ;  Om- 
oinnati,  I.  8t.  L.  d  0.  R.  Co.  v.  Chramea,  136 
Ind.  39,  34  N.  E.  714;  Com.  v.  Doherty, 
137  Mass.  245;  Bates  v.  Pricket,  5  Ind.  22, 
61  Am.  Dec.  73;  Kearney  y.  London,  B.  d  8. 
C.  R.  Co.  L.  R.  5  Q.  B.  411 ;  Byrne  v.  Boodle, 
2  Hurlst  &  C.  722;  Gleeson  v.  Virginia  Mid- 
land R.  Co.  140  U.  S.  435,  35  L.  ed.  458,  11 
Sup.  Ct.  Rep.  859;  Morris  v.  Strohel  d  W, 
Co.  81  Hun,  1,  30  N.  Y.  Supp.  571;  Lowery 
V.  Manhattan  R.  Co.  99  N.  Y.  158,  52  Am. 
Rep.  12,  1  N.  E.  608;  Bowser  v.  Cumberland 
d  P.  R.  Co.  80  Md.  146,  27  L.  R.  A.  154,  30 
Atl.  906;  2  Jaggard,  Torts,  938-040;  1 
Shearm.  &  Redf.  Neg.  5th  ed.  S§  59,  60:  1 
Taylor,  £v.  S  150;  Maker  y.  Manhattan  R.  Co, 
53  Hun,  506,  6  N.  Y.  Supp.  309;  Doyle  v. 
Chicago,  8t.  P.  d  K.  C.  R.  Co.  77  Iowa,  607, 4 
L.  R.  A.  420,  42  N.  W.  555 ;  Peirce  v.  Davis, 
53  U.  S.  App.  291,  sub  nom.  Peiroe  y.  KUe, 


may,  therefore,  safely  be  affirmed  to  be  a  true 
pn>po8itlon,  onlesB  some  obylous  case  can  be 
stated  in  which  the  liability  must  be  admitted 
to  exist,  and  which  yet  Is  not  within  this  prop- 
osition. There  is  no  such  case."  Heayen  v. 
Pender  (1883)  L.  R.  11  Q.  B.  Div.  503,  52  L. 
J.  Q.  B.  N.  S.  702,  49  L.  T.  N.  S.  357,  47  J. 
P.  709. 

The  theory  of  the  learned  Judge  is  made  still 
clearer  by  some  remarks  which  he  made  In  later 
cases. 

The  duty  upon  the  breach  of  which  an  action 
for  negligence  is  founded  Is  that  a  man  Is 
"bound  not  to  do  anything  negligently  so  as  to 
hurt  a  person  near  you,  and  the  whole  duty 
arises  from  the  knowledge  of  that  proximity." 
Thomas  y.  Quartermaine  (1887)  L.  R.  18  Q.  B. 
Dly.  685.  688,  56  L.  J.  Q.  B.  N.  S.  340,  67  L.  T. 
N.  S.  537,  86  Week.  Rep.  555.  51  J.  P.  616. 

Heayen  y.  Pender  "established  that,  under 
certain  circumstances,  one  man  may  owe  a  duty 
to  another,  eyen  though  there  is  no  contract  be- 
tween them.  If  one  man  is  near  to  another, 
or  is  near  to  the  property  of  another,  a  duty 
lies  upon  him  not  to  do  that  which  may  cause  a 
personal  injury  to  that  other,  or  may  Injure 
his  property.  For  instance.  If  a  man  is  driy- 
Ing  along  a  road,  it  Is  his  duty  not  to  do  that 
which  may  Injure  another  person  whom  he 
meets  on  the  road,  or  to  his  horse  or  carriage. 
In  the  same  way  It  is  the  duty  of  a  man  not  to 
do  that  which  will  injure  the  house  of  another 
to  which  he  Is  near.  If  a  man  is  drlying  on 
Salisbury  Plain,  and  no  other  person  is  near 
him,  he  Is  at  liberty  to  drlye  as  fast  and  as 
recklessly  as  he  pleases.  But  If  he  sees  another 
carriage  coming  near  to  him,  immediately  a 
duty  arises  not  to  drlye  in  such  a  way  as  is 
likely  to  cause  an  injury  to  that  other  carriage. 
So.  too,  if  a  man  is  drlying  along  a  street  in  a 
town,  a  similar  duty  not  to  drlye  carelessly 
arises  out  of  contiguity  or  neighborhood."  Le 
Lleyre  y.  Gould  [1893]  1  Q.  B.  491. 

Compare  the  following  passage  In  the  opin- 
ion of  Smith.  L.  J.,  in  the  same  case :  "The  de- 
cision of  Heayen  y.  Pender  was  founded  upon 
the  principle  that  a  duty  to  take  due  care  did 
arise  when  the  person  or  property  of  one  was 
in  such  proximity  to  the  person  or  property  of 
another  that,  If  due  care  was  not  taken,  dam- 
age might  be  done  by  the  one  to  the  other." 

The  other  members  of  the  court  of  appeal, 
Bowden  and  Cotton,  L.  JJ.,  declined  to  accept 
nnreseryedly  the  wide  propositions  laid  down 
In  iieayen  v.  Pender  by  the  master  of  the  rolls, 
and  expressed  an  opinion  that  they  required 
some  modification  before  they  could  be  regarded 
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as  a  correct  presentment  of  the  law,  where  real 
property  was  concerned.  Unfortunately  neither 
of  them  undertook  to  explain  their  ylews  as  to 
the  nature  of  the  requisite  modification,  pre- 
ferring to  rest  the  defendant's  liability  on  the 
narrow  ground  that,  as  the  scaffolding  had 
been  furnished  by  him  with  a  yiew  to  its  Im- 
mediate  use  by  certain  workmen,  he  was  under 
the  Implied  obligation  of  using  due  care  to  see 
that  it  was  in  safe  condition.     See  X.  b,  infra, 

8.  Doctrine  of  other  modem  decisions. 

In  a  case  which  came  before  the  other  diyl- 
slon  of  the  court  of  appeal  in  the  same  year  aa 
Heayen  y.  Pender,  a  second  attempt  was  made 
tx>  formulate  a  general  principle  to  which 
the  liability  of  a  defendant  under  such  circum- 
stances might  be  referred.  Fry,  L.  J.,  thought 
that  "one  may  lay  down  with  some  safety  that, 
where  a  man  without  contract  does  something 
to  another  man,  and  the  first  man  knows  that 
If  he  does  the  act  negligently  that  negligence 
will  in  all  probability  produce  Injury  to  the 
person  or  property  of  the  second  man,  there  the 
first  man  owes  the  second  a  duty  to  do  the  act 
without  negligence."  He  was  "doubtful  wheth- 
er one  could  carry  duty  further  in  cases  in 
w])lch  there  Is  no  contract."  Cunnlngton  y. 
Great  Northern  R.  Co.  (1893)  49  L.  T.  N.  8. 
302.  48  J.  P.  184. 

This  (fictuiti,  howeyer,  seems  to  be  open  to 
the  same  objection  as  the  proposition  laid 
down  by  Brett,  M.  R.,  in  Heayen  ▼.  Pender, 
viz.,  that  It  is  not  entirely  correct  as  a  state- 
ment of  the  obligations  Incumbent  on  occupiers 
of  real  property. 

The  same  may  be  said  of  the  following  state- 
ments of  principles  by  three  American  courts: 

"Wheneyer  a  person  should  reasonably  ap- 
prehend that,  as  the  natural  and  probable  con- 
sequences of  his  act  or  neglect,  another  will 
be  placed  in  a  situation  of  danger  of  recelylng 
an  injury,  a  duty  of  exercising  due  care  to  pre- 
vent such  injury  arises :  and  if  the  injury  re- 
sults from  the  failure  to  use  such  care,  a  lia- 
bility to  the  person  injured  will  generally  ex- 
ist. In  the  absence  of  any  other  controlling 
fact."  Pennsylyania  R.  Co.  y.  Snyder  (1896) 
66  Ohio  St.  842.  46  N.  E.  669. 

"Subject  to  proper  limitations,  the  rule,  gen- 
erally stated,  is  that  If  a  reasonable  man  must 
see  that,  if  he  did  not  use  due  care  in  the  cir- 
cumstances, he  might  cause  Injury  to  the  per- 
son or  property  of  another  entitled  to  repose 
confidence  In  his  diligence,  a  duty  arises  to  use 
such  care."  Moon  y.  Northern  P.  B.  Co.  (1891  > 
46  Minn.  106,  48  N.  W.  679. 
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80  Fed.  Rep.  865,  26  G.  C.  A.  201;  Oum- 
ming9  ▼.  National  Furnace  Co.  60  Wis.  603, 
18  N.  W.  742,  20  N.  W.  665 ;  Zeigler  v.  Dan- 
hury  d  N.  R.  Co.  52  Conn.  543 ;  Volkmer  v. 
Manhattan  R.  Co.  134  N.  Y.  418,  31  N.  £. 
870;  Ooll  Y.  Manhattan  R,  Co,  25  Jones  & 
S.  74,  5  N.  Y.  Supp.  185;  Davia  v.  Ferris,  29 
App.  Diy.  623,  53  N.  Y.  Supp.  571;  Kenr 
nedy  ▼.  McAllaster,  31  App.  Div.  453,  52  N. 
Y.  Supp.  714;  Wabash,  8t,  L.  d  P.  R.  Co.  ▼. 
Locke,  112  Ind.  404,  14  N.  £.  391;  The 
Joseph  B.  Thomas,  56  U.  S.  App.  619,  86 
Fed.  Rep,  658,  30  G.  G.  A.  333,  post,  58; 
Folk  y.  Schaeffer,  186  Pa.  253,  40  Atl.  401. 

The  court  erred  when  it  construed  the 
eomplaint  to  mean  that  it  charged  that  the 
pin  was  thrown  laterally  by  the  movement 
of  the  train  10  feet  from  the  track. 

If  from  the  facts  proved  a  presumption 
arose  that  the  pin  in  falling  received  a  sec- 


ondary force,  the  presumption  thus  raised 
was  as  much  a  fact  proved  as  if  it  had  been 
testified  to  by  a  witness  who  saw  tiie  force 
applied. 

Louisville  d  N,  R.  Co.  ▼.  Kemper  (Ind.)  1 
Repr.  1100,  53  N.  £.  931. 

The  maxim.  Res  ipsa  loquitur,  is  a  rule  of 
evidence,  and  not  a  rule  of  law. 

When  the  physical  facts  surrounding  an 
accident  in  tiiemselves  create  a  reasonable 
probability  that  the  accident  resulted  from 
negligence,  the  physical  facts  themselves 
are  evidential,  and  furnish  what  the  law 
terms  presumptive  evidence  of  negligence  in 
conformity  with  the  maxim.  Res  ipsa  2o- 
quitur. 

Houston  v.  Brush,  66  Vt.  331,  29  Atl.  380; 
Mullen  V.  8t,  John,  57  N.  Y.  567,  15  Am. 
Rep.  530. 

The  court  by  re-examining  and  retrying 


The  following  statement  of  principles  by  an 
eminent  text  writer  is  onsatlsfactory  for  an- 
other reason,  as.  In  the  shape  in  which  it  Is 
pot.  It  Implies  the  existence  of  certain  excep- 
tions, the  nature  of  which  is  not  explained : 

"Whenever,  in  doing  an  act  otherwise  lawful, 
a  man  unintentionally  causes  damage  to  an- 
other, which  with  ordinary  care  could  have 
been  foreseen  and  guarded  against,  he  will,  gen- 
erally speaking,  be  liable  to  an  action,  provided 
fuch  other  person  was  injured  in  the  exercise 
of  a  right  available  against  the  world  at  large, 
or  against  the  person  guilty  of  the  negligence.'* 
Addison,  Torts,  p.  20. 

The  rationale  of  the  decisions  in  which  the 
occupier  of  premises  has  been  held  liable  on 
the  ground  of  a  duty  owed  to  persons  whom  he 
Invites  expressly  or  impliedly  to  enter  thereon 
<aee  VI.  a,  1,  infra)  has  been  thus  explained 
by  a  very  distinguished  Massachusetts  Judge : 
"If  a  person  undertalces  to  do  an  act  or  dis- 
charge a  duty  by  which  the  conduct  of  others 
may  properly  be  regulated  and  governed,  he  is 
bound  to  perform  It  in  such  manner  that  those 
wbo  rightfully  are  led  to  a  course  of  conduct 
or  action  on  the  faith  that  the  act  or  duty  will 
be  duly  and  properly  performed  shall  not  suffer 
loss  or  Injury  by  reason  of  his  negligence." 
Bigelow,  Ch.  J.,  in  Sweeny  v.  Old  Colony  ft  N. 
B.  Co.  (1865)  10  Allen.  808,  87  Am.  Dec.  644, 
cited  with  approval  in  Coombs  v.  New  Bedford 
Cordage  Co.  (1869)  102  Masa  672,  8  Am.  Bep. 
506. 

Conaldered  with  reference  to  the  particular 
■Itnatfon  which  suggested  it,  the  statement  Is 
doubtless  unexceptionable,  but  the  essential 
vagueness  of  the  conditional  clause  with  which 
it  seta  out  renders  it  of  little  value  in  an  ex- 
amination of  fundamental  principles,  abstracted 
from  concrete  circumstancea  For  the  purpose 
of  luch  an  Inquiry  It  is  necessary  to  obtain  some 
test  by  which  it  is  possible  to  ascertain  what 
ire  those  **acts  or  duties  by  which  the  conduct 
of  others  may  properly  be  regulated  or  gov- 
erued,"  before  it  can  be  of  any  utility  to  aak 
what  are  the  consequences  of  the  nonperform- 
ance of  those  acts  or  duties. 

4.  Concluding  remarks. 

It  Is  perhaps  feasible  to  formulate  a  more 
accurate  rule  than  any  of  those  above  enunci- 
ated If  proper  weight  is  assigned  to  a  factor 
which,  although  It  is  noticed  by  the  master  of 
the  rolls  in  the  argument  which  leads  up  to 
his  final  proposition  In  Heaven  v.  Pender,  is 
altogether  left  out  of  account  in  the  formal 
statement  of  that  proposition,  vie.,  that  an  un- 
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qualified  responsibility  for  negligence  can  be 
predicated  only  as  regards  a  party  who  is  en- 
titled, either  by  virtue  of  the  defendant's  per- 
mission or  of  the  enjoyment  of  some  paramount 
right  which  is  independent  of  the  exercise  of 
the  defendant's  volition,  to  assume  towards  the 
property  or  the  person  of  the  latter  that  partic- 
ular relation  out  of  which  the  Injury  arose. 
This  suppressed  factor  makes  Its  appearance  in 
the  following  remark  in  a  Massachusetts  case: 
"Any  man  who  is  in  a  place  where  he  has  a 
right  to  be,  and  engaged  in  a  lawful  occupation, 
can  maintain  an  action  against  a  stranger  who 
does  him  an  injury  carelessly.  A  traveler  on 
a  street,  for  example,  can  maintain  an  action 
against  the  proprietor  of  a  lot  adjoining  the 
street,  who  injures  him  by  carelessly  permitting 
a  stick  of  timber  to  fall  upon  him."  Stewait 
V.  Harvard  College  (1806)  12  Allen,  67. 

The  following  is  therefore  suggested  aa  a  ten- 
tative statement  of  principles : 

Independently  of  contract,  one  person  must 
answer  for  the  consequences  of  his  negligence 
to  another,  wherever  these  two  conditions  are 
satisfied  :  (1)  The  circumstances  must  be  such 
SB  to  Justify  the  inference  that  the  second  per- 
son had  a  legal  right,  derived  from  the  first 
person,  or  from  some  extrinsic  paramount  au- 
thority, to  occupy  the  place  where  those  events 
occurred  whldi  are  relied  upon  aa  constituting 
his  cause  of  action.  (2)  It  must  be  apparent 
to  the  first  person,  considered  ss  a  man  of  ordi- 
nary powers  *0f  observation,  that  the  positions 
likely  to  be  assumed  by  the  second  person.  In 
the  exercise  of  the  right  so  acquired,  with  re- 
gard  to  the  first  person  himself  or  some  physi- 
cal agency,  organic  or  inorganic,  which  was  un- 
der his  control  at  the  time  it  was  brought  into 
the  condition  in  which  it  was  at  the  time  the 
accident  happened,  are  such  that  the  second 
person  will  be  likely  to  suffer  injury  if  the  first 
person  does  not  take  the  precautions  to  prevent 
that  injury  which  would  suggest  themselves  to 
a*prudent  man,  as  being  appropriate  for  that 
purpose. 

The  really  vital  question  in  this  class  of 
cases,  it  Is  submitted,  ought  to  be  whether  the 
plaintiff  had  a  legal  right  to  be  doing  the  act 
which  he  was  doing  at  the  time  he  was  in- 
jured. If  that  question  can  be  answered  in  the 
afiirmative,  then  and  then  only  should  the  ex- 
istence of  the  duty  specified  by  the  master  of 
the  rolls  in  Heaven  v.  Pender  be  predicated. — 
at  all  events  to  the  unqualified  extent  of  which 
it  is  proper  to  take  account  in  framing  a  gener- 
al statement  of  principles.  An  investigation  of 
the  rather  obscure  obligations  incumbent  on  the 
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the  evidence  which  was  once  tried  by  the  jux7 
denied  to  appellee  the  right  to  trial  by  jury. 
Capital  Traction  Co.  ▼.  Hof,  174  U.  S.  1, 
43  L.  ed.  873,  19  Sup.  Ct.  Rep.  580;  Mount 
Adama  d  E,  P.  Inclined  R.  Co.  ▼.  Lotory, 
43  U.  S.  App.  408,  74  Fed.  Rep.  463,  20  C.  C. 
A.  596;  Cincinnati,  L  8t.  L.  d  C.  R.  Co,  ▼. 
Orames,  136  Ind.  39,  34  N.  E.  714;  Thayer, 
Ey.  194-197,  216^  217;  Davey  v.  London  d 
8.  W.  R.  Co.  L.  R.  12  Q.  B.  Div.  70;  Peorotf 
▼.  Landadoione,  69  L.  T.  N.  S.  316. 

Baker,  J.,  delivered  the  opinion  of  the 
court : 

Action  to  recover  damages  for  personal 
injury.  Appellee  was  inspector  of  track  for 
the  Baltimore  &  Ohio  Southwestern  Railway 
Company  in  Scott  county.  Appellant  ran 
trains  over  this  track.  While  appellee  was 
engaged  in  his  work,  appellant's  train   ap- 


proached. Appellee  stepped  aside  10  feet 
from  the  track.  As  the  train  passed,  going 
about  40  miles  an  hour,  a  large  iron  pin 
came  from  the  tender,  and  hit  appellee 
across  the  back.  Complaint  in  three  para- 
graphs. Demurrer  to  each  overruled.  An- 
swer of  general  denial.  Jury  returned  gen- 
eral verdict  for  appellee  on  second  and  third 
paragraphs,  and  also  answers  to  interroga- 
tories. Appellant's  motions  for  judgment 
notwithstanding,  for  new  trial,  and  in  ar- 
rest, were  overruled. 

Appellant  insists  that  neither  the  second 
nor  third  paragraph  sufficiently  states  n^li- 
gence.  The  second  paragraph  charges  "that 
on  the  28th  day  of  July,  1896,  while  the 
plaintiff  was  at  a  point  on  said  right  of  way 
about  1  mile  south  of  Lexington,  where  his 
duties  as  aforesaid  required  him  to  be,  hav- 
ing taken  a  position  on  the  east  side  of,  and 


owner  of  movable  and  immovable  property  with 
respect  to  the  persons  described  as  volunteers, 
trespassers,  or  bare  licensees  would  in  the  pre- 
sent connection  be  out  of  place,  but  will  be 
touched  upon,  in  connection  with  various  groups 
of  facts,  in  later  subdivisions.  See  VI.,  VII., 
X. 

Perhaps  it  may  be  said  that,  apart  from 
those  cases  where  the  complaining  party  was 
exercising,  at  the  time  his  injury  was  received, 
a  right  which  he  was  entitled  to  exercise  as  a 
member  of  the  public  or  as  a  member  of  some 
particular  class  of  the  public,  and  therefore 
quite  independently  of  the  volition  of  the  negli- 
gent party,  the  right  which  will  enable  one  per- 
s<m  to  demand  from  another  the  use  of  due 
care  to  avoid  inflicting  injury  is  based  upon  the 
permission  to  do  something  in  which  the  second 
person  has  a  direct  interest,  and  that  a  permis- 
sion to  do  something  merely  for  the  conveni- 
ence or  accommodation  of  the  first  person  him- 
self will  not  have  the  effect  of  conferring  the 
right  except  in  a  very  qualified  sense.  See 
Caledonian  U.  Co.  v.  Mulbolland  [1898]  A.  C. 
216,  67  L.  J.  P.  C.  N.  S.  1.  77  L.  T.  N.  8.  670, 
X.  b,  2,  infra. 

An  examination  of  the  cases  cited  in  later 
subdivisions  of  this  note,  especially  X.,  will,  we 
think,  warrant  us  in  saying  that,  within  the 
limits  here  suggested,  the  law  is  really  pro- 
gressing to  a  point  indicated  by  the  statement 
of  Chitty,  J.,  in  Cann  v.  Willson  (1888)  L.  R. 
89  Ch.  Div.  39.  57  L.  J.  Ch.  N.  8/  1034,  59  L. 
T.  N.  8.  723,  37  Week.  Rep.  23,  that  the  ground 
of  the  decision  In  Heaven  v.  Pender  was  that 
the  defendant  was  bound  to  use  due  care  to  se- 
cure the  safety  of  the  plaintiff  as  being  "one  of 
the  persons  likely  to  come  and  do  the  work  on 
the  Tessel" — though  it  must  be  admitted  that 
no  such  broad  doctrine  has  as  yet  found  uni- 
versal acceptance. 

The  cases  In  which  the  principle  embodied 
in  the  learned  Judge's  remark  seems  least  likely 
to  receive  full  recognition  for  some  time  to  coifte 
are  those  in  which  it  is  sought  to  impose  upon 
the  vendor  of  a  chattel  not  Inherently  danger- 
ous a  responsibility  to  persons  who,  like  the 
servants  of  the  buyer,  are  Injured  by  It  after 
it  has  passed  into  the  possession  of  the  pur- 
chaser. 

Thus,  It  has  been  recently  laid  down  In  Mis- 
souri that  the  fact  that  a  manufacturer  knows 
that  a  machine  which  he  is  selling  will  be  oper- 
ated by  other  persons  besides  the  vendee  him- 
self is  not  a  reason  why  he  should  be  held  lia- 
ble to  them  for  his  negligent  use  of  poor  mate- 
rial or  for  bad  workmanship.  Heiser  v.  Kings- 
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land  ft  D.  Mfg.  Co.  (1892)  110  Mo.  605,  15  L. 
E.  A.  821,  19  8.  W.  630. 

The  courts  in  defining  the  limits  of  noncon- 
tractual liability  under  such  circumstances  have 
been  a  good  deal  influenced  by  the  arffumcntum 
ab  inconvenienti,  as  is  shown  by  the  passage 
quoted  from  Lord  Ablnger's  opinion  in  Winter- 
bottom  V.  Wright  (see  X.  b,  1,  infra),  as  well 
as  by  many  other  statements  of  which  the  fol- 
lowing may  serve  as  a  type : 

"There  would  be  no  end  of  actions  if  we  were 
to  hold  that  a  person,  having  once  done  a  piece 
of  work  carelessly,  should,  independently  of 
honesty  of  purpose,  be  fixed  with  liability  in 
this  way  by  reason  of  bad  materials  or  insufll- 
clent  fastening."  Wllles,  J.,  in  Collls  v.  Selden 
(1868)  L.  R.  8  C.  P.  498,  87  L.  J.  C.  P.  N.  S. 
233,  16  Week.  Rep.  1170  (for  facts  see  II.  e,  1. 
supra). 

"The  consequences  of  holding  the  opposite 
doctrine  would  be  far-reaching.  If  a  contract- 
or who  erects  a  house,  who  builds  a  bridge,  or 
performs  any  other  work ;  a  manufacturer  who 
constructs  a  boiler,  piece  of  machinery,  or  a 
steamship, — owes  a  duty  to  the  whole  world, 
that  his  work  or  his  machine  or  his  steamship 
shall  contain  no  hidden  defect.  It  Is  difficult  to 
measure  the  extent  of  his  responsibility,  and  no 
prudent  man  would  engage  In  such  occupations 
on  such  conditions.  It  Is  safer  and  wiser  to 
confine  such  liabilities  to  the  parties  immedi- 
ately concerned."  Curtln  v.  Somerset  (1891) 
140  Pa.  70,  12  L.  R.  A.  322,  21  Atl.  244.  See 
also  Kahl  v.  Love  (1874)  37  N.  J.  L.  6,  as 
quoted  In  II.  b,  supra. 

The  present  writer,  however,  ventures  to 
think  that  the  alarming  consequences  dwelt  up- 
on In  such  passages  as  these  are  largely  imagi- 
nary. It  Is  clear  that  any  particular  defect  in 
a  chattel  will  almost  invariably  have  exhau8t<fd 
its  potential  capacity  for  mischief  when  it  has 
produced  a  single  injury,  since,  in  the  normal 
course  of  business,  the  occurrence  of  one  acci- 
dent suggests  and  brings  about  the  removal  of 
the  dangerous  conditions.  Such  reasoning  as 
that  of  the  supreme  court  of  Pennsylvania  in 
Curtln  V.  Somerset  (1891)  140  Pa.  70,  12  L.  R. 
A.  322,  21  Atl.  244,  is  based  upon  a  wholly 
erroneous  hypothesis  that  the  same  defect  may 
be  pregnant  with  peril  to  a  limitless  number  of 
people.  Out  neither  logic.  Justice,  nor  expedi- 
.ency  requires  that  the  vendor  should  be  held 
liable  for  Injuries  caused  by  a  defect  after  the 
occurrence  of  one  accident  has  revealed  its  ex- 
istence and  thrown  upon  the  party  in  control 
of  the  chattel  the  duty  of  using  appropriate 
means  to  prevent  its  damaging  anyone  In  the 
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about  10  feet  from,  said  xmilroad  track,  in 
order  to  permit  a  certain  passenger  train  to 
pass,  then  and  there  being  run  and  managed 
by  said  defendant's  servants,  he,  the  said 
plaintiff,  was  violently  struck  by  a  large, 
heavy  iron  pin,  which  had  been  carelessly 
and  negligently  permitted  to  be  and  remain 
on  the  tender  of  the  locomotive  attached  to 
the  defendant's  said  train,  by  the  servants 
of  said  defendant,  in  such  a  manner  that  the 
motion  of  said  train,  which  was  being  pro- 
pelled  at  a  very  high  rate  of  speed,  threw 
said  heavy  iron  pin  off  of  said  t^der,  where 
it  had  been  carelessly  and  negligently  per- 
mitted  to  be  and  remain  by  said  defendant, 
striking  the  plaintiff."  The  third  avers 
"that  the  defendant  negligently  and  care- 
lessly suffered  and  permitted  a  large,  heavy 
iron  pin  to  be  so  placed  on  the  tender  of  ito 
aforesaid  locomotive  that  said  pin  was  by 


the  speed  of  said  train  thrown  off  therefrom 
against  the  plaintiff."  The  gist  of  the  argu- 
ment is  that  the  complaint  is  bad  because 
no  allegation  is  made  that  it  was  dangerous 
to  carry  the  iron  pin  on  the  tender,  nor  that 
the  pin  was  placed  or  suffered  to  remain  in 
an  unsafe  position,  or  where  one  might 
reasonably  expect  that  it  would  be  thrown 
off  by  the  movement  or  speed  of  the  train. 
The  complaint  charges  that  the  plaintiff  was 
injured  by  the  defendant's  permitting  the 
iron  pin  to  be  and  remain  (second  para- 
graph), and  to  be  placed  (third  paragraph), 
on  the  tender  in  such  a  manner  that  the 
movement  of  the  train  threw  it  from  the  ten- 
der against  the  plaintiff,  and  that  this  act, 
causing  the  injury,  was  ''negligently"  done. 
A  general  allegation  of  negligence  is  suf- 
ficient to  repel  a  demurrer  for  want  of  facts. 
This  means,  not  that  the  pleading  is  good 


future.  The  omission  o<  that  duty  would  not, 
upon  any  theory  of  cansatlon  ever  propoanded, 
be  a  contingency  which  a  vendor  ought  to  be 
reqalred  to  take  Into  account. 

According  to  the  view  of  some  courts,  the 
failure  of  a  buyer  to  examine  the  purchased 
chattel  would  be  an  Independent  act  of  negli- 
gence which  would  break  the  chain  of  responsi- 
bility and  absolve  the  Tender,  whenever  the 
accident  happened  after  the  time  had  passed 
at  which  the  examination  should  have  been 
made.  Two  eminent  text  writers,  indeed,  pre- 
fer to  rest  all  the  cases  of  the  type  of  Winter^ 
bottom  ▼.  Wright  on  the  principle  that  there 
is  no  causal  connection  between  the  negligence 
of  the  mannfacturer  and  the  injury.  The  pur- 
chaser, acting  independently,  forms,  it  is  said, 
a  distinct  centre  of  responsibilities  and  duties. 
Wbarton,  Neg.  |  4S8;  1  Beven,  Neg.  p.  64.  It 
would  be  quite  unreasonable,  however,  to  lay 
down  this  as  a  universal  role.  The  result  thus 
predicated  clearly  ought  not  to  follow  except 
where  a  duty  on  the  part  of  the  vendee  to  ex- 
amine the  purchased  article  had  accrued  before 
the  injury  was  inflicted,  and  not  even  then  on- 
less  the  defect  which  caused  the  injury  was  one 
which  a  person  with  his  opportunities,  and 
with  his  obligations  to  use  those  opportunities, 
ought  to  have  discovered. 

But,  admitting  that  the  general  rule  may  be 
applied  In  appropriate  cases  (see  X.  b,  infra) ^ 
and  waiving  any  discussion  of  the  question 
whether  a  buyer's  breach  of  the  duty  of  in- 
ipection  should  not  merely  have  the  effect  of 
making  both  him  and  the  vendor  responsible  to 
the  injured  party,  there  certainly  cannot  be  any 
unfairness  or  impolicy  in  compelling  a  vendor 
to  answer  at  least  for  the  consequences  of  the 
one  accident  which  discloses  the  existence  of 
the  defect.  Indeed,  one  might  put  the  case 
even  more  strongly,  and  say  that  considerations 
of  abstract  Justice  point  irresistibly  to  the  con- 
clusion that  such  a  liability  should  be  imposed 
for  the  effect  of  the  Joint  operation  of  the  prin- 
ciple which  exempts  the  vendor  from  liability 
to  anyone  except  his  immediate  vendee,  and  of 
the  principle  that  such  vendee  Is  not  liable  for 
Injuries  to  a  servant  caused  by  latent  defects, 
provided  he  has  purchased  the  chattel  from  a 
reputable  manufacturer  or  dealer  (see  note  to 
Walkowskl  v.  Penokee  k  G.  Consol.  Mines 
(1898;  Mich.)  41  L.  R.  A.  pp.  71  ei  ieq.,  and 
the  cases  cited  at  the  end  of  X.  d,  8,  infra), 
mast  often  be  that  such  servant  will  be  left 
without  any  remedy  at  all.  To  apply  the  harsh 
and  technical  doctrine  of  damnum  ahMque  in- 
Mrte  (see  the  opinion  of  Bolfe,  B.,  in  Winter- 
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bottom  V.  Wright  (1842)  10  Mees.  ft  W.  109) 
to  such  a  case  Is  nothing  less  than  an  outrage 
upon  common  sense  and  a  reproach  to  our  Ju- 
risprudence. 

III.  Knowledge  ae  an  element  of  a  defendanfe 
liability  to  the  $ervant$  of  another  person. 

See  also  VII.  d,  e,  infra. 

a.  Oenerallif. 

The  principle  discussed  at  large  in  a  recent 
note  in  this  series  (Walkowski  v.  Penokee  k  G. 
Consol.  Mines  (1898;  Mich.)  41  L.  R.  A.  83), 
that  the  knowledge  of  the  defendant  Is  a  mate- 
rial element  in  determining  whether  he  Is  lia- 
ble In  an  action  for  negligence,  Is  occasionally 
applied  in  cases  of  the  kind  we  are  now  con- 
cerned with. 

The  effect  of  Imputing  knowledge  of  the  con- 
ditions to  the  defendant  Is  Illustrated  by  such 
rulings  as  these : 

A  Jury  is  Justifled  in  finding  that  the  obliga- 
tion of  a  railway  company  to  keep  its  premises 
safe  had  not  been  adequately  performed  when 
such  a  servant,  having  lawfully  gone  upon  a 
platform  to  see  that  some  goods  belonging  to 
his  master  had  been  properly  taken  care  of,  fell 
through  a  hole  In  a  decayed  plank  which  to  the 
knowledge  of  the  station  agent  had  existed  for 
about  two  years.  Toledo,  W.  k  W.  R.  Co.  v. 
Grush  (1878)  67  III.  262,  16  Am.  Rep.  618. 

The  occupier  of  premises  is  liable  to  persons 
working  thereon  by  his  Invitation  for  injuries 
due  to  defects  which  might  have  been  discov- 
ered by  a  reasonably  careful  inspection.  Bright 
V.  Bamett  ft  R.  Co.  (1894)  88  Wis.  299,  26  L. 
R.  A.  624,  60  N.  W.  418. 

The  servant  of  a  contractor  who  enters  the 
premises  of  his  master's  employer  to  do  a  cer- 
tain piece  of  work  is  entitled  to  expect  that 
such  employer  shall  use  reasonable  care  to  pre- 
vent damage  from  unusual  danger,  of  which 
he  knows  or  ought  to  know.  Indermaur  v. 
Dames  (1866)  L.  R.  1  C.  P.  274,  85  L.  J.  C. 
P.  N.  8.  184,  12  Jur.  N.  8.  482,  14  L.  T.  N.  8. 
484,  14  Week.  Rep.  586,  1  Harr.  ft  R.  243. 

The  owner  x>f  a  wharf  Is  liable  to  an  employee 
of  a  steamboat  company  to  which  a  part  of  It 
has  been  let  for  injuries  due  to  a  defect  which 
he  might  have  discovered  by  a  reasonably  care- 
ful inspection.  Wendell  v.  Baxter  (1859)  12 
Gray,  494. 

A  laundry  machine  company's  knowledge  of 
the  fact  that  the  fastenings  of  a  wringer  which 
It  is  altering  for  a  customer  so  that  it  can  be 
operated  by  steam  Instead  of  hand  power  are. 
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by  charging  that  the  plaintiff  was  injured 
"by  the  negligence  of  the  defendant/'  but 
that  it  is  sufficient  if  the  act  stated  as  the 
cause  of  the  injury  is  alleged  to  have  been 
'^negligently"  done.  Bliss^  Code  PL  S  211a; 
Works,  Pr.  &  PI.  S  400;  Black,  Proof  &  PI.  S 
139;  Maxwell,  Code  PI.  pp.  251,  252;  Bry- 
ant, Code  PI.  pp.  336,  337 ;  Boone,  Code  PI. 
8  174;  Baylies,  Code  PI.  S  40.  If  the  plead- 
er goes  beyond  this  general  allegation,  and 
sets  forth  the  specific  facts  that  he  claims 
made  the  act  causing  the  injury  negligent, 
the  specific  averments  may  overbear  the  gen- 
eral, and  render  the  pleading  obnoxious  to 
demurrer.  A  defendant  is  entitled  to  a  state- 
ment of  the  specific  facts,  bu^,  if  the  com- 
plaint does  not  contain  it,  his  remedy  is  by 
motion.  Louisville,  N.  A,  d  0.  R.  Co.  ▼. 
Bates,  146  Ind.  566,  45  N.  E.  108,  and  au- 
thorities there  collated.    The  statements  in 


Weis  ▼.  Madison,  76  Ind.  246,  39  Am.  Rep. 
135,  and  in  like  cases,  cited  by  appellant,  to 
the  effect  that,  if  the  facts  pleaded  do  not 
in  themselves  show  negligence,  the*  qualify- 
ing adverbs  ''carelessly"  and  "negligently" 
cannot  makeup  the  insufficiency, — apply,  not 
to  complaints  that  rest  upon  the  general  al- 
legation of  negligence,  but  to  those  that  set 
forth  the  facts  specifically. 

Appellant  urges,  also,  that  each  paragraph 
is  bad  by  reason  of  this  averment  "that  the 
defendant  was  on  the  28th  day  of  July,  1896, 
and  had  been  for  some  time  prior  thereto, 
running  its  cars  and  locomotives  over  the 
track  and  right  of  way  of  the  Baltimore  ft 
Ohio  Southwestern  Railway  Company  be- 
tween North  Vernon,  Indiana,  and  Louis- 
ville, Kentucky."  The  contention  is  that, 
there  being  no  allegation  of  a  contract  be- 
tween the  companies  by  which  appellant  had 


insecure,  and  that  the  change  will  put  addi- 
tional strain  on  the  machine  when  It  Is 
started,  is  liable  for  an  injury  resulting  from 
the  dangerous  condition  of  the  fastenings  to  a 
serrant  of  the  customer  who  is  assisting  in  the 
work  of  altering  the  machine.  Empire  Laun- 
dry Machinery  Co.  ▼.  Brady  (1896)  164  III. 
68.  45  N.  E.  486. 

A  ship  which  undertakes  to  furnish  the  hoist- 
ing tackle  for  a  stevedore  and  his  men  must  re- 
spond in  damages  if  one  of  them  Is  Injured  by 
the  breaking  of  a  sling  which  the  evidence 
shows  to  have  been  manifestly  an  old  one  at 
the  time  when  It  was  furnished  by  the  ship's 
officers.     The  Phoenix  (1888)  84  Fed.  Rep.  760. 

A  longshoreman  employed  by  a  stevedore  Is 
entitled  to  recover  damages  from  a  ship  for  In- 
juries caused  by  the  breaking  of  a  rope,  used 
as  part  of  the  hoisting  apparatus,  which  the  of- 
ficers of  the  ship  knew  to  be  insufficient.  The 
Carolina  (1886)  80  Fed.  Rep.  199,  Affirmed  In 
(1887)  32  Fed.  Rep.  112. 

On  the  other  hand,  this  principle  negatives 
the  existence  of  liability  for  "latent  defects  or 
matters  which  could  not  reasonably  be  fore- 
seen." Elliott  V.  Hall  (1885)  L.  R.  15  Q.  B. 
Div.  316,  54  L.  J.  Q.  B.  N.  S.  618,  84  Week. 
Rep.  16;  The  Kheola  (1881)  7  Fed.  Rep.  781. 

One  who  makes  a  gratuitous  loan  of  a  chattel 
for  the  use  of  another  person  is  not  liable  to 
the  latter  or  his  servants  for  injuries  caused  by 
defects  in  the  article  loaned,  unless  he  has 
knowledge  of  such  defects.  MacCarthy  v. 
Young  (1861)  6  Hurlst.  ft  N.  829,  30  L.  J.  Exch. 
N.  S.  227,  8  L.  T.  N.  S.  786.  9  Week.  Rep.  439 
(scaffold  broke  under  bailee's  servant). 

Neither  the  borrower  of  a  chattel  nor  his 
servant  can  recover  damages  for  Injuries  caused 
by  defects  in  the  chattel  in  the  absence  of  evi- 
dence that  the  lender  was  aware  of  such  de- 
fects, and  failed  to  communicate  his  knowledge 
to  the  borrower.  Coughlln  v.  Gllllson  [1899] 
1  Q.  B.  146,  68  L.  J.  Q.  B.  N.  S.  147  (donkey- 
engine  lent  to  ballast  contractors  exploded  and 
injured  a  workman). 

The  explosion  of  the  cylihder  of  a  steam 
threshing  machine,  resulting  in  the  death  of  an 
employee  of  the  owner,  will  itbt  render  the 
manufacturer  of  the  machine  liable  to  the  rep- 
resentatives of  the  employee,  unless  It  is  shown 
that  such  manufacturer  knew  that  the  cylinder 
was  In  a  dangerous  condition.  Uelzer  v.  Kings- 
land  A  D.  Mfg.  Co.  (1892)  110  Mo.  605,  15  L. 
R.  A.  821,  19  S.  W.  630. 

A  ship  is  not  liable  to  the  servant  of  a  char- 
terer for  Injuries  due  to  the  breaking  of  a  rung 
of  a  ladder  furnished  for  the  use  of  the  char- 
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terer  where  the  defect  was  latent, — ^that  is,  not 
discoverable  by  ordinary  diligence.  The  Con- 
cord (1898)  68  Fed.  Rep.  913  (defective  place 
inside  socket). 

The  servant  of  a  contractor  who  Is  Injured 
by  the  contractor's  negligence  cannot  hold  the 
principal  liable  on  the  ground  ol  negligence  In 
employing  the  contractor  unless  he  shows  that 
the  principal  had  knowledge,  actual  or  con- 
structive, that  the  contractor  was  incompetent. 
Hawke  v.  Brown  (1898)  28  App.  Dlv.  37,  60  N. 
7.  Supp.  1032  (nonsuit  proper  where  there  Is 
no  evidence  of  a  want  of  reasonable  care  in 
selecting  the  contractor). 

Whether  under  a  given  set  of  circumstances 
a  defendant  owes  or  does  not  owe  a  duty  to  a 
servant  of  a  contractor  on  the  principles  de- 
veloped in  X.  infra,  it  is  conceded  that  the 
enforcement  of  such  a  duty  Is^  dependent  on 
proof  of  his  knowledge  of  the  existence  of  con- 
ditions exposing  the  servant  to  danger.  Dlt- 
berner  v.  Rogers  (1883)  66  How.  Pr.  35  (stag- 
ing broke).  See  further,  as  to  this  case,  subd. 
X.  infra. 

The  owners  of  a  vessel  are  not  liable  for  any 
Injury  caused  by  a  defect  in  the  tackle,  arising 
from  ordinary  wear  and  tear,  unless  a  knowl- 
edge of  the  defect  is  brought  home  to  them. 
Riley  V.  State  Line  S.  &.  Co.  (1877)  29  La. 
Ann.  791,  29  Am.  Rep.  249  (recovery  denied  to 
the  servant  of  a  stevedore  where  the  tackle  had 
no  apparent  defects).  Followed  in  The  Dago 
(1887)  31  Fed.  Rep.  576  (apparently  sound 
rope  gave  way  suddenly  after  a  few  days'  use). 

The  failure  to  examine  the  under  side  of  the 
steps  of  a  wooden  platform  maintained  on  a 
sidewalk  in  front  of  the  defendant's  house  does 
not  establish  a  want  of  that  care  which  "good 
houpekeepers"  are  bound  to  exercise  with  regard 
to  the  condition  of  their  premises,  so  that  he 
will  be  liable  for  the  giving  way  of  the  steps 
under  the  servant  of  an  express  company  who 
mounted  it  for  the  purpose  of  placing  a  heavy 
trunk  in  a  wagon,  where  the  evidence  is  that 
such  a  platform,  if  painted  every  year,  as  this 
was,  might  be  expected  to  last  several  years 
longer  than  It  had  stood  when  the  accident  hap- 
pened, and  there  was  no  external  Indication 
calculated  to  excite  the  suspicion  of  a  reason- 
a2>ly  prudent  man  that  the  timber  had  decayed. 
Baddeley  v.  Shea  (1896)  114  Cal.  1,  83  L.  R. 
A.  747,  45  Pac.  990. 

A  railway  company  charged  with  negligence 
in  backing  cars  violently  and  without  warning 
against  a  stationary  car  which  a  teamster  In 
the  employ  of  another  person  was  unloadlag 
cannot  excuse  Itself  on  the  ground  that  its  serr- 
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the  right  to  control  the  operation  of  its 
trains  over  the  other's  road,  the  presump- 
tion arises  that  the  latter  company  alone 
had  authority  to  direct  and  control  train 
operatives  between  the  cities  named  (where 
the  accident  occurred),  that  this  presump- 
tion overcomes  the  averment  that  appel- 
lant's servants  were  running  the  train  in 
question,  and  that,  therefore,  the  doctrine 
of  respondeat  superior  does  not  apply  to  ap- 
pellant. In  the  case  of  Aitoood  v.  Chicago, 
R.  L  d  P.  R,  Co.  72  Fed.  Rep.  447,  it  appears 
from  the  evidence  (the  complaint  was  silent 
in  these  particulars,  but  seems  to  have  been 
held  sufficient  by  reason  of  the  allegation 
that  the  defendant  "operated  its  trains  be- 
tween Kansas  City  and  Topeka  over  the  rail- 
road of  the  Union  Pacific  Company")  that 
the  trains  of  the  Rock  Island  Company  were 
run.  between  Kansas  City  and  Topeka  over 


the  tracks  of  the  Union  Pacific  Company  un- 
der a  contract  in  which  it  was  agreed  that 
the  Union  Pacific  Company  alone  should 
make  rules  and  regulations  for  the  operation 
of  all  trains  over  its  tracks  between  the 
points  named,  and  that  the  trains  of  both 
companies  should  move  under  and  in  ac- 
cordance with  the  orders  of  the  superintend- 
ent or  train  despatcher  of  the  Union  Pacific 
Company.  The  Rock  Island  train  was 
manned  by  employees  hired  and  paid  by  that 
company.  Atwood,  a  conductor  of  a  Union 
Pacific  train<  was  killed  in  a  collision  by 
the  alleged  negligence  of  the  employees  in 
charge  of  the  Rock  Island  train.  Held, 
that  the  employees  in  charge  of  the  Rock  Is- 
land train  "were  absolutely  subject  to  the 
jurisdiction,  control,  and  direction  of  the 
Union  Pacific  Company,  as  to  the  manner 
and  time  of  running  over  this  track;"  that 


ants  did  not  actually  know  that  the  car  was 
being  unloaded,  when  It  is  apparent  that  the 
■lightest  observation  on  their  part  would  have 
enabled  them  to  ascertain  that  fact.  Watson 
T.  Wabash,  St.  L.  k  P.  B.  Co.  (18fi5)  66  Iowa, 
164,  23  N.  W.  880. 

b.  Duty  to  communicate  knowledge. 

As  pointed  out  In  the  note  to  James  use  of 
James  v.  Rapides  Lumber  Co.  (1898;  La.)  44 
L.  R.  A.  S3,  one  of  the  duties  of  a  master  to  a 
■errant  is  to  see  that  the  latter,  if  known,  act- 
uallj  or  constructively,  to  be  ignorant  of  a  dan- 
ger incident  to  his  employment,  shall  receive 
■Qch  Information  as  will  enable  him  to  decide 
whether  he  will  go  on  working,  and.  If  he  does 
elect  to  retain  his  position,  enable  him  to  pro- 
tect himself  against  the  risk  of  injury  to  which 
he  will  be  exposed  by  that  danger.  An  analo- 
goai  duty  arises  out  of  the  noncontractual  rela- 
tions which  are  now  under  discussion. 

One  of  the  principles  about  which  Cotton, 
L.  J.,  "fell  no  doubt"  in  Heaven  v.  Pender 
(1883)  I^  R.  11  Q.  B.  Div.  603,  62  L.  J.  Q.  B. 
N.  8.  702,  49  L.  T.  N.  8.  367.  47  J.  P.  709, 
was  that  anyone  "who  without  due  warning 
■applies  to  others  for  use  an  instrument  or 
thing  which  to  his  knowledge,  from  its  con- 
struction or  otherwise,  is  in  such  a  condition 
■8  to  cause  danger,  not  necessarily  incident  to 
the  ose  of  such  an  instrument  or  thing,  is  lia- 
ble for  injury  caused  to  others  by  reason  of  his 
negligent  act." 

"If  one  invite  another  into  danger  of  which 
the  former  ou^ht  to  be  aware,  and  of  which  the 
latter  Is  ignorant,  and  Is  under  no  duty  to  in- 
quire, and  injury  follows,  responsibility  fol- 
lows." Llebold  V.  Green  (1897)  69  III.  App. 
527. 

A  railway  company  whose  agents  know  that 
a  crane  on  Its  premises  is  in  an  unfit  condition 
for  hoisting  heavy  weights,  and  allows  a  ship- 
per to  use  it  for  that  purpose  without  inform- 
ing him  of  its  defects,  is  liable  for  such  in- 
juries as  may  be  received,  owing  to  Its  defective 
Btste,  by  the  shipper  himself,  or,  It  seems,  by 
&ny  servants  he  may  have  brought  with  him  to 
uslst  in  the  work.  Blakemore  v.  Bristol  k  B. 
R.  Co.  (1858)  8  Bl.  k  Bl.  1051.  27  L.  J.  Q.  B. 
N.  8.  167,  4  Jur.  N.  S.  657,  6  Week.  Rep.  336. 
The  court  said:  **By  the  necessarily  implied 
porpose  of  the  loan  a  duty  is  contracted  to- 
wards the  borrower  not  to  conceal  from  him 
those  defects  known  to  the  lender  which  may 
make  the  loan  perilous  or  unprofitable  to  him." 

If  a  mine  was  in  an  unsafe  condition  when  It 
▼as  handed  over  to  contractors  to  work  it,  and 


this  was  or  ought  to  have  been  known  to  the 
proprietor,  a  servant  of  the  contractors,  who  is 
brought  into  the  mine  in  ignorance  of  the  dan- 
ger, and  injured,  may  hold  the  proprietor  re- 
sponslhle.  Samuelson  v.  Cleveland  Iron  liln. 
Co.  (1882)  49  Mich.  164,  48  Am.  Rep.  466,  18 
N.  W.  499. 

It  is  a  breach  of  duty  to  put  in  Jeopardy  the 
servant  of  another  person  in  any  place  where 
he  has  a  right  to  be  by  "an  unknown  and  invisi- 
ble peril,  to  which  he  might  unconsciously  or 
Involuntarily,  be  drawn,  and  from  which  by  tak- 
ing ordinary  care,  the  defendant  might  have 
protected  him."  Newark  Electric  Light  k  P. 
Co.  V.  Mason  (1896)  89  U.  S.  App.  416,  eub 
nam.  Newark  Electric  Light  k  P.  Co.  v.  Garden, 
78  Fed.  Rep.  74,  23  C.  C.  A.  649,  87  L.  R.  A. 
725. 

A  dock  company  which  provides  a  gangway 
as  a  means  of  access  to  a  ship  owes  a  duty  to 
persons  using  It  for  the  purpose  of  transacting 
business  on  the  ship  not  to  permit  the  gangway 
to  be  insecure  without  warning  them  of  the  dan- 
ger. Smith  V.  London  k  8t.  K.  Docks  Co. 
(1868)  L.  R.  8  C.  P.  826,  87  L.  J.  C.  P.  N.  S. 
217. 

One  who  has  erected  a  wall  under  contract 
with  the  owner  of  premises  is  liable  for  in- 
juries received  through  Its  collapse  by  an  em- 
ployee of  another  contractor  whose  duties  re- 
quire him  to  be  on  or  near  it,  where  the  former 
contractor  knows  the  wall  to  be  in  a  dangerous 
condition,  and  fails  to  notify  the  employee  per- 
sonally of  the  danger.  Lechman  v.  Hooper 
(1890)  62  N.  J.  L.  253,  19  Atl.  215. 

The  owner  of  a  pile-driver  and  engine  house 
attached,  who  loaded  the  same  upon  a  wagon 
without  causing  it  to  be  braced  and  propped 
so  that  it  would  not  fall  while  it  was  being 
moved,  in  directing  the  employee  of  a  teamster 
to  haul  such  engine  house  and  pile-driver  In 
such  condition.  Is  guilty  of  negligence  which 
will  render,  him  liable  for  Injuries  sustained  by 
the  falling  of  such  engine  house,  where  such 
driver  was  ignorant  of  the  danger.  Llebold  v. 
Green  (1897)  69  111.  App.  627  (held  error  to  di- 
rect verdict  for  defendant). 

"People  sending  goods  of  an  explosive  or  dan- 
gerous nature  to  be  carried  are  bound  to  give 
reasonable  notice  of  their  nature,  and  if  they 
do  not  are  liable  for  resulting  damage."  Poll- 
ock, Torts,  6th  ed.  p.  473. 

"Want  of  notice  Is  an  essential  part  of  the 
plaintiff's  case ;  the  duty  is  not  to  abstain  from 
sending  dangerous  goods,  but  to  give  sufficient 
warning  If  you  do."     Id.  p.  617,  note  y. 

Thus,  In  Farrant  v.  Barnes  (1862)  11  C.  B. 
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the  Rock  Island  Company  could  not  be  held 
on  the  doctrine  of  respondeat  superior,  be- 
cause the  negligent  employees  were  not  at 
the  time  its  servants;  that  ''the  responsibil- 
ity of  the  master  grows  out  of,  is  measured 
by,  and  begins  and  ends  with,  his  control  of 
the  servant."  To  the  same  effect,  also,  are 
the  cases  of  Hitte  v.  Republican  VdUey  R, 
Co.  19  Neb.  620,  28  N.  W.  284;  Naaon  v. 
Kansas  City,  Ft,  8.  d  M.  R.  Co.  22  U.  8. 
App.  220,  suh  nom.  Byrne  v.  Kansas  City, 
Ft,  8,  d  M.  R.  Co.  61  Fed,  Rep.  605,  9  C.  C. 
A.  666,  24  L.  R.  A.  693;  Miller  v.  Minnesota 
d  N.  W.  R.  Co.  76  Iowa,  656,  39  N.  W.  188; 
Hilsdorf  v.  8t.  Louis,  45  Mo.  94,  100  Am. 
Dec.  352;  Pawlet  v.  Rutland  d  W.  R.  Co.  28 
Vt.  297 ;  Dean  v.  East  Tennessee,  V.  d  O.  R. 
Co.  98  Ala.  586,  13  So.  489 ;  Hardy  v.  8hed' 
den  Co.  47  U.  S.  App.  362,  78  Fed.  Rep.  610, 
24  C.  C.  A.  261,  37  L.  R.  A.  33. 


The  first  and  third  sectiona  of  aa  act  of 
March  10,  1873,  read: 

"Sec.  1.  All  railroad  companies  now  or- 
ganized or  that  may  be  hereafter  organized 
under  the  laws  of  this  state,  having  connect- 
ing roads,  may  enter  into  contracts  by  their 
respective  boards  of  directors,  by  which  the 
locomotives  and  trains  of  one  railroad  com- 
pany, for  the  transportation  of  freight  and 
passengers,  may  be  run  and  operaUd  over 
and  upon  the  track  and  road  of  another 
railroad  company,  upon  such  terms  as  the 
said  companys  may  agree  upon." 

''Sec.  3.  Every  railroad  company  that 
shall  run  and  operate  its  locomotives  and 
trains  upon  the  track  and  road  of  another 
railroad  company  shall  be  liable  to  third 
persons  for  all  damages  occasioned  by  such 
locomotives  and  trains,  in  the  same  manner 
and  to  the  same  extent  as  though  the  track 


N.  S.  563.  31  L.  J.  C.  P.  N.  8.  137.  8  Jur.  N.  8. 
868.  it  was  held  that  one  who  delivers  a  dan- 
gerous article  to  a  carrier,  and.  omits  to  give 
him  notice  of  its  dangerous  quality  in  order  that 
he  may  exercise  his  discretion  as  to  whether  he 
will  take  it  or  not.  and.  if  be  talces  it,  use  spe- 
cial precautions  in  transporting,  is  guilty  of  a 
breach  of  duty,  not  only  as  regards  the  carrier 
himself,  but  also  as  regards  the  carrier's  serv- 
ants who  have  to  handle  the  article. 

There  the  defendant  wishing  to  have  a  car- 
boy of  nitric  acid  conveyed  to  C.  his  foreman 
asked  one  A.  a  carman,  in  the  employ  of  a  rail- 
way carrier,  to  forward  it.  Being  unable,  in 
consequence  of  the  company's  regulations,  to 
forward  it  by  railway  in  time  to  answer  the  de- 
fendant's purpose.  A  applied  to  the  plaintiff, 
the  servant  of  one  B.  a  Croydon  carrier,  to  take 
It  for  him.  The  carboy  was  thus  in  effect  de- 
livered by  the  defendant  to  the  plaintiff  to  be 
carried  to  Croydon  according  to  his  accustomed 
course  of  bosinesa  In  discussing  the  liabilities 
arising  out  of  the  circumstances,  Wllles,  J., 
said:  **I  apprehend  that,  as  matter  of  legal 
duty,  a  person  who  gives  another  dangerous 
goods  to  carry, — goods  which  require  more  care 
and  caution  than  ordinary  merchandise,  and 
which  are  likely,  in  the  absence  of  such  cau- 
tion, to  injure  persons  handling  them,— is  bound 
to  give  notice  of  their  dangerous  character  to 
the  party  employed  to  carry  them,  and  is  liable 
for  the  consequences  which  are  likely  to  ensue 
from  the  omission  to  give  such  notice.  A  sim- 
ple instance  of  this  is  the  case  of  a  merchant 
putting  on  board  a  ship  goods  which  are  liable 
under  certain  circumstances  to  spontaneous 
combustion,  or  which,  in  the  absence  of  extra- 
ordinary care,  are  likely,  by  escaping,  to  damage 
other  parts  of  the  cargo.  It  is  clear  that  such 
a  person  would  be  liable  to  an  action  at  the  suit 
of  anyone  who  might  be  injured  by  his  wrong- 
ful omission.  This  doctrine,  though  more  fully 
considered  in  the  recent  case  of  Brass  v.  Mait- 
land  (1856)  6  El.  &  Bl.  470,  26  L.  J.  Q.  B.  N.  S. 
49.  2  Jur.  N.  S.  710,  Is  by  no  means  modem.  It 
was  considered  in  Williams  v.  East  India  Co. 
(1802)  3  East.  102.  The  plaintiff  there  failed  in 
the  result  for  want  of  proof  that  the  goods  were 
put  on  board  without  due  notice  oif  their  danger^ 
ons  character ;  but  the  court  treats  the  obligation 
of  the  shipper  as  not  resting  upon  contract,  but 
upon  the  duty  to  give  notice.  Lord  Ellenbor- 
ough  says :  *'In  order  to  make  the  putting  on 
board  wrongful,  the  defendants  must  be  con- 
nsant  of  the  dangerous  quality  of  the  article 
put  on  board ;  and  if.  being  so,  they  yet  gave 
no  notice,  considering  the  probable  danger 
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thereby  occasioned  to  the  lives  of  those  on 
board,  it  amounts  to  a  species  of  delinquency 
in  the  persons  concerned  in  so  putting  such  dan- 
gerous article  on  board,  for  which  they  are 
criminally  liable,  and  punishable  as  for  a  mis- 
demeanor at  least."  The  court  there  treats  it 
as  a  duty  which  la  owed  to  all  persons  who  may 
be  injured  by  the  neglect  to  give  notice.  .  .  . 
The  only  remaining  question,  then,  here  is. 
whether  the  Injury  of  which  the  plaintiff  com- 
plains was  the  probable  result  of  the  want  of 
notice.  The  plaintiff  was  injured  while  carry- 
ing this  carboy  of  nitric  acid  In  the  way  in 
which  goods  of  the  like  bulk  are  ordinarily  car- 
ried, viz.,  on  the  shoulder.  If  he  had  known 
the  nature  of  the  article,  it  is  extremely  im- 
probable that  he  would  have  carried  it  in  that 
manner.  When,  therefore,  we  take  into  account 
the  fact  that  the  plaintiff  was  the  servant  of 
the  carrier,  and  that  the  carboy  was  delivered 
to  him  to  be  carried  in  the  ordinary  way,  it 
would  seem  to  be  a  waste  of  words  to  argne 
that  the  Injury  was  the  result  of  the  defend- 
ant's omission  to  give  notice."  Keating.  J., 
said:  "I  am  of  the  same  opinion.  It  is  clear 
that  persons  sending  dangerous  articles  by  a 
carrier  are  bound  to  give  notice  of  their  char- 
acter. I  did  not  understand  Mr.  Archibald  to 
contend  that  there  was  no  duty  to  give  such 
notice,  but  that  the  duty  was  confined  to  giving 
notice  to  the  person  employed  to  carry  them, 
and  did  not  extend  to  his  servants.  Without  de- 
fining the  extent  to  which  the  duty  of  the  de- 
fendant ought  to  go.  I  entertain  no  doubt  that 
It  goes  to  the  extent  of  including  the  case  of 
the  present  plaintiff.  He  was  the  person  to 
whom  the  defendant  caused  the  article  to  be 
delivered  for  the  purpose  of  being  carried.  The 
defendant  knew  he  was  employed  to  carry  and 
deliver  it." 

Compare  Lyell  v.  Gauga  Dai  (1876)  Indian 
L.  Rep.  1  All.  60,  where  the  court  held  that  the 
omission  of  an  expert  chemist  to  notify  the  car- 
rier's servants  of  the  dangerous  nature  of  an 
explosive  chemical  mixture  which  he  was  for- 
warding rendered  him  liable  for  the  death  of 
one  of  such  servants  caused  by  an  explosion, 
even  though  professional  knowledge  and  experi- 
ence had  not  led  him  to  anticipate  that  an  acci- 
dent was  possible  under  the  particular  condi- 
tions under  which  the  explosion  actually  oc- 
curred. "As  a  skilled  and  professed  chemist." 
said  Stuart.  Ch.  J.,  "he  was  bound  to  protect 
the  public,  whether  railway  clerks  or  others, 
to  the  utmost  in  his  power,  and  with  the  use 
of  every  precaution  against  any  possible  conse- 
quences of  his  dealing  with  or  sending  by  rali 
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and  road  upon  which  such  locomotives  and 
trains  were  run  and  operated  belonged  to  the 
company  owning  and  operating  the  same." 
Rev.  Stat.  1881,  SS  3999,  4001  (Horner's 
Kev.  Stat.  1897,  S§  3999,  4001;  Burns's  Rev. 
8tat.  1894,  99  528G,  5288). 

These  statutory  provisions  become  charter 
privileges  and  liabilities  of  railroad  com- 
panies. Appellant  had  express  authority  to 
arrange  with  the  Baltimore  Company  for  the 
right  to  operate  and  control  its  own  trains 
over  the  latter's  tracks.  In  so  operating, 
appellant  would  be  as  responsible  as  for  its 
doings  on  its  own  right  of  way.  If,  under 
the  statute,  tht  two  companies  were  empow- 
ered  to  make  a  contract  by  which  the  Bal- 
timore Company  would  have  exclusive  con- 
trol of  the  operatives  in  charge  of  appel- 
lant's trains  while  upon  the  Baltimore  Com- 
pany's tracks,  so  that  appellant  would  not 


be  liable  for  the  negligence  of  the  operatives, 
and  if  the  complaint  exhibited  that  appel- 
lant's train  in  question  was  operated  under 
such  a  contract,  the  demurrer  should  have 
been  sustained.  The  complaint  does  not  al- 
lege that  there  was  a  contract  at  all.  But 
the  averment  of  appellant's  continued  ope- 
ration of  its  trains  over  the  Baltimore  Com- 
pany's road  should  favor  the  presumption 
that  appellant  was  a  lawful  user  of  the 
tracks  by  permission,  rather  than  a  trespass- 
er. However,  if  the  presumption  be  that  ap- 
pellant was  a  trespasser,  it  matters  not ;  for 
a  defendant's  position  is  not  bettered  by 
having  the  complaint  show  that,  when  he 
committed  the  wrongful  act,  he  was  in  a 
place  where  he  had  no  right  to  be.  The  test 
question  is  not  where,  but  who.  Each  para- 
graph of  the  complaint,  far  from  showing 
that  appellant'  surrendered  control   of    its 


way,  or  other  means  of  carriage,  chemical  sub- 
stances, which.  It  appears  from  the  evidence, 
toth  he  and  the  servant  who  delivered  it  to  the 
railway  company  Isnew  to  be  explosive,  and 
therefore  dangerous;  and,  even  if  they  did  not 
know  as  much,  they  must  be  assumed  and  talcen 
to  have  luiown,  at  least  the  shipper  himself,  as 
a  professed  and  skilled  chemist,  must  be  talcen 
to  have  known,  the  real  and  dangerous  char- 
acter of  the  contents  of  the  box,  and  he  cannot 
be  excused  for  npf  having  notified  that  fact  to 
the  railway  company  and  the  public  by  a  dis- 
tinct Inscription  on  the  box  of  the  word  'dan- 
gerous' or  by  iome  other  term,  or  in  some  other 
way,  or  by  some  other  means."  Pearson,  J., 
dissented  from  the  doctrine  laid  down  by  the 
majority  of  the  court  in  so  far  as  it  made  a 
shipper  liable  for  the  consequences  of  an  explo- 
sion which  he  could  not  be  expected  to  have 
foreseen  aa  probable,  i.  e.,  by  spontaneous  com- 
bestion  while  it  was  In  a  quiescent  state,  in- 
stead of  by  friction  or  the  violent  shaking  of 
the  liox — the  latter  l)elng  the  only  sources  of 
dftPi^er  which  he  was  aware  of. 

If  the  shipper  undertakes  to  convey  the  nec- 
essary information  as  to  the  properties  of  an 
article  by  means  of  marks  and  brands  on  the 
receptacles  containing  it,  his  duty  towards  the 
^rtrrlers*  servants  is  not  performed  unless  the 
marks  or  brands  are  of  such  a  character  that 
a  person  exercising  ordinary  care  and  prudence 
with  reference  to  his  personal  safety  should 
have  ascertained  the  extent  of  the  danger. 
Hence,  a  shipper  of  naphtha  which,  in  pursu- 
ance of  a  standing  agreement  between  him  and 
the  carrier  railway  company.  Is  described  in 
the  freight  bill  as  "carbon  oil"  and  stored  in 
barrels  marked  "Unsafe  for  illuminating  pur- 
poses,*' is  liable  to  the  conductor  of  the  train 
who  was  Injured  by  an  explosion  caused  by  his 
entering  the  car  where  the  naphtha  was,  with 
a  lamp.  If  he  did  not  know  what  was  In  the 
barrels,  although  the  carrier  had  been  informed 
of  their  contents.  Standard  Oil  Co.  v.  Tierney 
<1891)  02  Ky.  367,  14  L.  K.  A.  677,  17  8.  W. 
1025.  The  court  said :  "It  is  evident  that  If 
the  owner,  when  shipping  explosive  or  combus- 
tible substances,  fails  to  notify  the  carrier  or 
his  agent  otf  the  danger  attending  its  use,  when 
transporting  It,  and  an  Injury  results  to  the  em- 
ployees of  the  carrier,  the  owner  Is  liable  for 
the  injury  sustained ;  but  when  the  carrier  is 
notified  of  the  dangerous  article  or  product 
(and  there  is  none  more  so  than  naphtha  when 
coming  in  contact  with  a  burning  lamp  or  with 
fire),  and  there  is  marked  on  the  head  of  the 
barrel  that  wbidi  must  necessarily  apprise  the 
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carrier  of  Its  dangerous  nature,  and  the  car- 
rier in  his  ordinary  line  of  business  undertakes 
to  transport  it,  and  an  injury  occurs  to  one  of 
Its  employees,  the  question  then  arises.  Is  the 
shipper    liable    because    knowledge    was    not 
brought  homo  to  his  employee?*     We  think  not. 
This,  however,  Is  not  the  question  arising  in 
this   case.'    It    Is   the    mode   of   shipping   and 
branding  this  naphtha  adopted  by  both  parties 
under  an  agreement  or  Implied  understanding, 
at  least,  between  them,  from  which  this  liabil- 
ity to  the  employee  springs,  if  any  exists.  The 
railroad  company  had  been  in  the  habit  of  re- 
ceiving and  shipping  this  naphtha  as  carbon  oil 
under  an  virrangement  with  the  appellant,  with 
a  brand  placed  on  the  head  of    each  barrel, 
'Unsafe  for  Illuminating  purposes.*     There  was 
an  Implied,  if  not  a  positive,  duty  on  the  part 
of  both  corporations  to  notify  those  who  han- 
dled this  substance  of  its  dangerous  character, 
and    no    arrangement  between  them,  although 
made  In  the  best  of  faith  by  which  dynamite 
was  to  be  shipped  as  powder  or  naphtha  as  car- 
bon oil,  should  protect  the  appellant  from  a  vio- 
lation of  this  duty  it  owed  to  the  hands  or  em- 
ployees whose  duty   it  was  to  keep   it  secure 
and  to  handle  it  when  necessary.     The  freight 
bill  or  paper  by  which  this  plaintiff  was  guided 
showed  that  it  was  oil  or  carbon  oil,  and  It 
seems  to  us  the  only  question  for  the  Jury  to 
decide  is :     Was  the  brand  on  these  barrels  suf- 
ficient notice  to  the  appellant  of  the  dangerous 
substance  within  them?     .     .     .     The  conduct- 
or might  not  have  known  the  danger    if    the 
word  'naphtha*  had  been  placed  on  these  bar- 
rels :  still,  it  would  doubtless  have  put  him  on 
inquiry,  and  that  it  was  not  carbon  oil,  and  at 
the  same  time  removed  all  question  of  negli- 
gence from  the  door  of  the  appellant.  The  con- 
tention by  counsel  Is  that  the  brand  'Unsafe 
for  illuminating  purposes,*  was  Intended  by  the 
statute  as  the  warning  to  be  given  those  who 
handle  naphtha.  Whether  this  provision  of  the 
statute  applies  to  naphtha  or  to  the  production 
from  petroleum,  less  dangerous  and  known  as 
oil,  is  uncertain ;  and  it  is  manifest  that  the 
car  purporting  to   be   loaded   with   carlx>n   oil 
from  the  freight  bill  did  not  apprise  the  appel- 
lee of  the  danger.     While  the  testimony  of  the 
agreement  between  the  two  corporations  as  to 
the  manner  of  shipping  should  have  gone  to 
the  Jury  to  show  an  absence  of  bad  faith  on  the 
part  of  the  appellant,  still  it    was  Its    duty, 
looking  to  the  very  great  danger  connected  with 
the  movement  of  such  a  substance  on  trains, 
to  have  so  branded  the  barrels  as  to  have  In- 
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train  to  the  Baltimore  Company,  directly 
charges  appellant  with  the  commission  of 
the  injurious  act.  The  demurrers  were  prop- 
erly overruled. 

In  support  of  the  motion  for  judgment  on 
the  answers  to  interrogatories  notwith- 
standing the  general  verdict,  appellant  urg- 
es that  the  answers  show  that  the  employees 
whose  alleged  negligence  caused  the  injury 
were  at  the  time  under  the  control  of  the 
Baltimore  Company,  and  not  of  appellant. 
There  is  no  merit  in  the  assignment,  in  view 
of  the  general  verdict,  and  the  answer  to  this 
interrogatory,  propounded  by  appellant  it- 
self: "Was  not  the  defendant  at  the  time 
in  question  operating  its  Louisville  trains, 
including  the  train  in  question,  from  North 
Vernon  to  Jeflfersonville,  over  the  Baltimore 
&  Ohio  Southwestern  Railroad!  Answer. 
Yes." 


Appellant  also  contends  that  the  jury's* 
answers  establish  appellee's  contributory 
negligence.  To  numerous  interrogatories  the- 
jury  answered,  in  substance,  that  appellee 
knew  the  character  of  the  train  in  question*, 
when  it  was  due,  and  its  usual  rate  of 
speed  in  passing  the  point  where  the  acci- 
dent  occurred;  that  he  saw  this  train  ap- 
proach at  its  usual  speed,  and,  before  it. 
came  along,  stepped  aside  at  least  10  feet 
from  the  track ;  and  that  the  place  to  which 
he  withdrew  was  safe  from  risks  that  might 
reasonably  be  apprehended.  These  answers^ 
tend  to  sustain,  rather  than  to  overthrow^ 
the  general  verdict. 

Appellant  further  insists  that  the  jury's 
answers  overbear  the  general  verdict  on  ap- 
pellant's negligence.  Appellant  relies  upon- 
the  answers  to  five  interrogatories,  in  which 
the  jury  stated  that  the  "evidence  failed  to 


formed  the  conductor  of  the  Inflammable  char- 
acter of  the  substance  they  contained.** 

The  expression  "traits,'*  so  often  used  In 
cases  of  this  type.  Indicates  that  the  circum- 
stances involved  place  us  on  the  border  line 
between  actions  of  which  the  gravamen  is  neg- 
ligence and  actions  of  which  the  gravamen  is 
deliberate  deception. 

"Apart  from  contractual  relations  either 
with  the  plaintiif  himself  or  with  the  plaintifTs 
employer,  where  any  person  is  brought  upon 
premises  belonging  to  the  individual  charged 
with  negligence,  there  is  a  duty  to  inform  the 
person  who  is  brought  upon  the  premises  of 
anything  in  the  nature  of  a  trap  from  which  he 
may  suffer  injury."  Membery  v.  Great  West- 
em  R.  Co.  (1889)  L.  R.  14  App.  Cas.  179,  184, 
68  L.  J.  Q.  B.  N.  S.  063,  61  L.  T.  N.  S.  566,  38 
Week.  Rep.  145,  54  J.  P.  244,  per  Lord  Hals- 
bury. 

Another  case  refers  to  "the  principle  that 
persons  Inviting  others  onto  their  premises  are 
answerable  for  anything  in  the  nature  of  a 
trap.**  Smith  v.  London  ft  St  K.  Docks  Co. 
<lfcC8>  L.  R.  3  C.  P.  826,  87  L.  J.  C.  P.  N.  8. 
217,  per  Bovlll.  Ch.  J. 

Other  cases  referring  to  the  doctrine  which 
imposes  a  liability  for  injuries  caused  by  traps 
are  Bolch  v.  Smith  (1862)  7  Hurlst.  &  N.  786, 
81  L.  J.  Bxch.  N.  S.  201,  8  Jur.  N.  S.  197,  10 
Week.  Rep.  837;  Caledonian  B.  Co.  v.  Mul- 
holland  [1898]  A.  C.  216.  282,  67  L.  J.  P.  C. 
N.  S.  1,  77  L.  T.  N.  S.  570,  per  Lord  Shand ; 
The  Max  Morris  (1885)  24  Fed.  Rep.  860; 
Perham  v.  Portland  General  Electric  Co.  (1898; 
Or.)  40  L.  R.  A.  799,  53  Pac.  14. 

See  also  the  cases  as  to  mere  licensees  and 
trespassers  cited  In  VI.  a,  infrOj  and  the  ex- 
tract from  the  opinion  of  Brett,  M.  R.,  given 
in  II.  e,  2,  supra. 

That  distinctive  liability  which  depends  on 
the  existence  of  a  trap  can.  It  Is  clear,  be  pred- 
icated only  of  a  case  In  which  the  servant  was 
Ignorant  of  the  conditions  alleged  to  consti- 
tute the  trap.  Hence  the  servants  of  a  steve- 
dore who  know  that  no  cover  has  l>een  provided 
for  the  hatchway  by  its  owner,  are  charged 
with  notice  that  it  may  at  any  time  be  unpro- 
tected, and  if,  without  looking  at  It,  they 
choose  to  take  the  risk  of  Its  being  uncovered, 
they  are  precluded  from  recovery  under  the 
theory  that  they  were  exposed  to  a  trap  with- 
out warning.  O'Nell  v.  Everest  (1892)  61  L. 
J.  Q.  B.  N.  S.  453,  60  L.  T.  N.  S.  890,  56  J.  P. 
612. 

According  to  one  case  the    liability    for    a 
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"trap**  is  restricted  to  those  cases    in    which 
there  Is  a  purpose  to  ensnare.     Newark  Elec- 
tric Light  &  P.  Co.  V.  Mason  (1896)  39  U.  8. 
App.  416,  »uh  nom.  Newark   Electric  Light  Jk. 
P.  Co.  V.  Garden,  78  Fed.  Rep.  74,  23  C.  C.  A. 
649.  37  L.  R.  A.  725.     But    this    view  seems 
to  be  too  narrow.     The  principle  that  a  man  !•• 
presumed   to  intend  the  natural   consequences 
of  his  acts  is,  it  is  submitted,  quite  sufficient 
to  render  the  existence  of  actual  intention  im- 
material  if  the    circumstanced    are    otherwise- 
such  as  to  indicate  culpability. 

That  the  occupier  of  premises  may  escaps- 
liability  to  servants  of  others  invited  to  work 
thereon  by  duly  warning  them  of  the  existence- 
of  a  danger  to  which  they  will  be  exposed  ii^ 
moving  about  the  premises  Is  implied  in  Inder- 
maur  v.  Dames  (1866)  L.  R.  1  0.  P.  274,  289» 
35  L.  J.  C.  P.  N.  S.  184,  12  Jur.  N.  S.  432,  14 
L.  T.  N.  S.  484,  14  Week.  Rep.  586,  1  Harr.  & 
R.  243 ;  Rogers  v.  Toronto  Public  School  Board 
(lb»7)  27  Can.  8.  C.  448. 

And,  as  liability  in  these  cases  is  predicated 
from  the  omission  to  notify  a  person  ignorant 
of  the  danger  he  Is  incurring,  this  principle 
must  clearly  be  one  of  general  application  in  all 
cases  of  this  class. 

Under  some  circumstances)  however,  it  would 
seem  that  the  perion  charged  with  negligence 
Is  not  wholly  absolved  by  showing  that  he  duly 
instructed  the  plaintiff  as  to  the  proper  mean» 
of  safeguarding  himself. 

In  Kellher  v.  The  Nebo  (1889)  40  Fed.  Rep. 
31,  the  mate  of  a  ship,  at  the  request  of  a 
stevedore,  constructed  a  platform  to  further  the 
discharge  of  the  cargo,  and  placed  in  It  a  cross- 
beam which  broke  from  being  overwelghed,  and 
injured  the  plaintiff,  one  of  the  stevedore's  men. 
The  defense  was  that  the  captain,  knowing  the 
beam  to  be  weak,  had  cautioned  the  men  not 
to  put  too  much  weight  on  it,  but  the  ship  was- 
held  liable,  the  court  declaring  that  her  of- 
ficers were  not  Justified  In  permitting  the  beam 
to  be  used  at  all,  and  should  have  stopped  the- 
further  loading  of  cargo  upon  it. 

The  duty  of  seeing  that  due  warning  of  t&o- 
approach  of  transitory  dangers  to  the  end  that 
they  win  not  cause  Injury  Is  as  obligatory  on 
the  owner  of  premises  in  respect  to  the  serv- 
ant of  other  persons  as  it  Is  in  respect  to  his 
own  servants.  (See  the  note  lately  published 
In  this  series,  Walkowskl  v.  PenokeC  &  G.  Con- 
sol.  Mines  (1898:  Mich.)  41  L.  R.  A.  33.)  The 
extent  of  this  duty,  so  far  as  It  is  germane  to- 
the  present  note,  Is  illustrated  by  cases  cited 
In  VI.  c,  8 ;  VIII.  g,  h,  L 
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show"  ( 1 )  who  placed  the  pin  upon  the  ten- 
der; (2)  where  the  tender  was  when  the  pin 
WES  placed  upon  it;  (3)  when  the  pin  was 
placed  upon  the  tender;  (4)  whereabouts  up- 
on the  tender  the  pin  was  placed ;  ( 5 )  what, 
if  any,  employee  of  appellant  placed  the  pin 
upon  the  tender.  The  motion  was  general, 
and  therefore  must  be  overruled,  if  the  an- 
swers to  interrogatories  are  consistent  with 
the  general  verdict,  under  either  paragraph 
of  complaint  Toledo,  W.  d  W.  R.  Co.  v. 
Milligan,  52  Ind.  505;  Fraser  v.  Boss,  66 
Ind.  1;  Tucker  v.  Roach,  139  Ind.  275,  38 
N.  E.  822.  The  fifth  interrogatory  was  ad- 
dressed to  the  issue  tendered  by  the  first 
paragraph  of  complaint,  namely,  that  appel- 
lant's servants  placed  the  pin  upon  the  ten- 
der. The  jury  found  in  favor  of  appellant 
on  this  paragraph.  The  second  and  third 
paragraphs  charge  that  appellee  was  injured 


by  appellant's  permitting  the  pin  negligently 
"to  be  and  remain"  (second  paragraph )» 
and  "to  be  placed"  (third  paragraph),  on 
the  tender  in  such  a  manner  that  the  move- 
ment of  the  train  threw  it  from  the  ten- 
der against  appellee.  Without  considering 
whether  or  not  there  might  be  evidence 
admissible  under  the  third  paragraph  where- 
by the  general  verdict  would  not  be  incon- 
sistent with  these  answers,  it  may  be  noted 
that  no  interrogatory  appears  to  be  ad- 
dressed to  the  issue  made  on  the  second  par- 
agraph. The  jury,  in  answer  to  interroga- 
tories, said  that  the  fireman,  prior  to  the  ac- 
cident, knew  of  and  saw  the  pin  upon  his 
tender.  Although  there  was  no  evidence 
showing  when,  where,  or  by  whom  the  pin 
was  placed  upon  the  tender,  or  where  the 
tender  was  when  the  pin  was  placed  upon  it, 
yet  it  is  conceivable  that  there  may  have 


lY.  Measure  of  oare  ohUgatory  ae  regards  the 
servanta  of  other  persone. 

See  also  III.  supro. 

a.  Oenerallp, 

As  In  all  actions  for  negligence  the  question 
whether  one  who  owes  to  per^ns  with  whom  he 
Is  not  in  privity  of  contract  a  duty  to  use  care 
It  determined  by  referring  his  conduct  to  the 
standard  of  what  an  ordinarily  prudent  man 
would  have  done  under  the  circumstances.  To 
express  this  standard  various  phrases  are  used, 
a  few  of  which  are  subjoined.  The  care  re- 
quired is  that  which  **good  housekeepers"  are 
bound  to  exercise.  Baddeley  v.  Shea  (1896) 
114  Cal.  1,  83  L.  R.  A.  747,  45  Pac.  990. 

Or  ''ordinary  care."  Wendell  v.  Baxter 
(1859)  12  Gray,  494 ;  Toledo,  W.  &  W.  R.  Co. 
T.  Grush  (1873)  67  III.  262.  16  Am.  Hep.  618 ; 
Atlanta  Cotton-Seed  Oil  Mills  v.  Colfey  (1887) 
80  Ga.  145,  4  8.  E.  759. 

"Reasonable  care.*'  Crane  Elevator  Co.  v. 
Uppert  (1894)  24  U.  S.  App.  176,  63  Fed.  Rep. 
942,  11  C.  C.  A.  521 ;  Smith  v.  London  &  St.  K. 
Doclis  CO.  (1868)  L.  R.  8  C.  P.  326,  37  L.  J.  C. 
P.  N.  8.  217 ;  Rogers  v.  Toronto  Public  School 
Board   (1897)  27  Can.  S.  C.  448. 

The  general  principle  that  a  duty,  even 
though  undertalcen  voluntarily  and  without  re- 
ward, must  be  performed  with  reasonable  care, 
bag  been  applied  in  the  ruling  that,  although 
the  owner  of  a  vessel  gratuitously  furnishes  a 
winch-man  to  aid  the  stevedore  in  discharg- 
ing the  vessel,  he  is  not  relieved  of  the  duty  of 
<>xerci8ing  due  care  in  the  <H>eratIon  of  the 
winch.  The  Lisnacrleve  (1898)  87  Fed.  Rep. 
670. 

Rulings  on  special  points  are  the  following : 

The  lessors  of  machinery  perform  their  whole 
duty  to  the  servants  of  the  lessee  when  they 
furnish  an  article  not  dangerous  in  itself,  in 
good  order  and  condition,  and  In  the  possession 
and  control  of  a  competent  person.  Coyle  v. 
IMerrepont   (1884)   33  Uun,  311. 

'*The  owner  of  premises  owes  a  duty  towards 
those  whom  he  invites  there,  to  take  care  to 
"M  that  the  premises  are  in  a  fit  state  o-f  re- 
pair." The  Joseph  B.  Thomas  (1897)  81  Fed. 
Kep.  578. 

As  regards  a  carpenter  employed  by  charter- 
ers, the  owners  of  a  steamship  are  not  guilty 
o(  negligence  in  failing  to  supply  stationary 
Iron  ladders  of  the  kind  now  commonly  used 
on  such  vessels,  and  in  following  the  older 
practice  of  using  movable  ladders,  provided  the 
ladders  used  are  reasonably  sufficient.  The 
Concord  (1893)  68  Fed.  Rep.  913. 
ACL.R.  A. 


It  is  not  the  duty  of  a  shipowner  toward 
employees  of  a  stevedore  to  provide  the  later 
Iron  crotches  to  hold  the  booms,  in  place  of  the 
older  wooden  ones,  if  the  older  ones  continue 
in  use  on  the  older  ships,  and  it  does  not  ap- 
pear that  they  are  not  sufficiently  suitable  fo» 
the  purpose  to  which  they  are  applied.  The  Eif  * 
win  (1898)  87  Fed.  Rep.  540. 

Where  the  servant  of  one  of  several  contract- 
ors engaged  In  the  erection  of  a  building  wasir» 
Jured  by  the  explosion  of  a  steam-pipe  which  ws«» 
being  put  in  place  by  another  contractor,  the 
principal  employer  cannot  be  charged  with  lia- 
bility on  the  theory  that  the  pipe  was  improp- 
erly designed,  where  the  evidence  Is  that  pipes 
of  the  same  kind  were  the  only  ones  in  gen* 
eral  use.  Jones  v.  Philadelphia  Traction  Co. 
(1898)   185  Pa.  76,  89  Atl.  889. 

In  Indermaur  v.  Dames  (1866)  L.  R.  1  C.  P. 
274,  35  L.  J.  C.  P.  N.  8.  184,  12  Jur.  N.  8.  432, 
14  L.  T.  N.  8.  484,  14  Week.  Rep.  586,  1  Harr 
ft  R.  243,  it  was  argued  for  the  defendant  thai 
as  respects  the  servant  of  a  contractor,  he  couior 
only  be  bound  to-  keep'  his  place  of  business  in 
the  same  condition  as  other  places  of  business 
of  the  like  kind,  according  to  the  best  known 
mode  of  construction.  The  court  (per  Willes, 
J.)  conceded  that  this  argument  seemed  conclu- 
sive to  prove  that  there  was  no  absolute  duty 
to  prevent  danger,  but  only  a  duty  to  make  the 
place  as  little  dangerous  as  such  a  place  could 
reasonably  be,  having  regard  to  the  contriv- 
ances necessarily  used  in  carrying  on  the  busi- 
ness, but  thought  the  argument  inapplicable  U 
the  facts  of  the  case,  flrst,  because  It  was  no<- 
shown,  and  probably  could  not  be,  that  ther^ 
was  any  usage  never  to  fence  shafts ;  secondly 
It  was  proved  that,  when  the  shaft  was  not  Id 
use,  a  fence  might  be  resorted  to  without  In- 
convenience ;  and  no  usage  could  establish  that 
what  was  in  fact  unnecessarily  dangerous  was 
in  law  reasonably  safe,  as  against  persons 
towards  whom  there  was  a  duty  to  be  careful. 

A  ship  is  liable  for  injuries  caused  by  the 
negligence  of  the  owners  In  furnishing  for  the 
use  of  the  stevedores  hoisting  tackle  of  a  kind 
so  dangerous  that  it  had  l)een  very  generally 
superseded  by  another  sort.  The  Elton  (1897) 
42  U.  8.  App.  666,  83  Fed.  Rep.  519,  31  C.  C. 
A.  496. 

As  regards  the  servants  of  contractor  to 
whom  he  undertakes  to  furnish  appliances,  the 
principal  employer  is  guilty  of  negligence  if  he 
has  continued  the  use  of  appliances  which  have 
been  discarded  by  the  majority  of  persons  In 
the  same  business.  But  it  Is  not  necessary  for 
him  to  show  that  he  has  adopted  every  new  in- 
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b^n  abundant  evidence  disclosing  that  the 
pin  was  permitted  to  be  and  remain  on  the 
tender  for  weeks  before  the  accident  hap* 
pcned;  that,  although  it  was  not  known 
whereabouts  upon  the  tender  the  pin  was 
placed  when  it  was  put  there,  the  fireman, 
in  shoveling  coal  or  otherwise,  caused  it  to 
l)ccome  and  to  be  and  remain  in  a  position 
from  which  it  was  likely  to  be  thrown  by  the 
movement  of  the  train  in  the  manner  al- 
leged ;  and  that  the  fireman  knew  of  the  dan- 
gerous position  of  the  pin  in  ample  time  be- 
fore the  accident  occurred  to  have  obviated 
the  peril.  Appellant's  motion  for  judgment 
was  properly  overruled. 

Appellant  presents  the  question  that  the 
verdict  is  not  sustained  by  the  evidence.  A 
eareful  reading  of  the  bill  of  exceptions  dis- 
closes that  appellee,  in  his  briefs,  has  claimed 
for   the  evidence   the   utmost   that  can   be 


claimed  for  it:  "The  burden  of  proving  ap- 
pellant's negligence  in  the  use  and  custody 
of  the  coupling  pin  was  upon  appellee.  He 
discharged  that  burden  by  proving  that  ap- 
pellant had  the  pin  upon  the  tender  the  day 
of  the  accident,  and  permitted  it  to  remain 
there  in  such  position  that  it  was  by  the 
motion  of  the  train  cast  off  against  him,  in- 
flicting the  injuries  and  causing  the  damage 
involved  in  this  controversy."  The  testi- 
mony of  appellant's  witnesses  was  all  to  the 
effect  that  the  pin  was  not  upon  the  tender. 
There  were  no  witnesses  to  the  injury,  ex- 
cept appellee.  He  testified:  "I  saw  the  Big 
Four  coming,  and  I  was  struck  with  that 
piece  there — that  pin.  I  saw  it  coming,  and 
I  tried  to  get  out  of  the  way;  but  I  didn*t 
make  it,  quite.  I  saw  it  coming  off  the  ten- 
der, something  like  the  center  of  it.  Of 
course,  I  didn't  have  time  to  look  at  it.     I 


▼entlon  and  appliance.  If  that  which  he  has 
used  was  adopted  on  the  advice  of  persons  of 
•kill  and  experience  who  recommended  it  as  safe 
and  sufficient.  M'GIU  v.  Rowman  (1890)  18 
Sc.  Sess.  Cas.   (4th  Qer.)  206. 

So.  In  Smith  v.  New  York  &  H.  R.  Co.  (1856) 
6  Dner,  225,  Affirmed  in  (185U)  10  N.  T.  127, 
75  Am.  Dec.  305,  a  railroad  company  was  held 
liable  for  Injuries  to  an  engineer  in  the  employ 
of  another  company  operating  its  trains  over 
the  line,  on  the  ground  that  the  accident  was 
caused  by  the  defendants  not  having  adopted  an 
Improved  form  of  switch,  which  was  known  to 
them,  and  which  they  had  It  in  their  power  to 
apply. 

Such  hoisting  apparatus  as  a  shipowner  fur- 
nishes for  the  use  <^  a  stevedore  and  his  em- 
ployees must  be  strong  enough  to  stand  any 
strain  that  Is  reasonably  to  be  expected  In  the 
ordinary  course  of  work.  They  do  not  assume 
the  risk  of  using  any  faulty  or  Imperfect  ap- 
pliance, simply  because  it  is  arranged  in  a  pe- 
culiar manner  insisted  on  by  the  master  steve- 
dore, where  such  arrangement  Js  not  unreason- 
able and  does  not  require  an  unusual  or  extra- 
ordinary strength  of  materials.  The  Para 
a894)  23  U.  S.  App.  72;  Sfeel  v.  McNeil.  60 
Fed.  Rep.  105.  8  C.  C.  A.  512.  Affirming  (1803) 
50  Fed.  Rep.  241  (the  rigging  tendered  by  the 
ship  was  capable  of  hoisting  3  or  4  tons,  and  no 
greater  weight  had  to  be  hoisted  than  about 
600  pounds.  The  stevedore  was  held  not  to 
have  acted  unreasonably  in  asking  for  a  lighter 
rigging). 

It  cannot  be  held,  a^  matter  of  law,  that  a 
warehouse  company  wais  free  from  negligence 
in  supplying  to  the  servants  of  another  person 
who  were  working  in  combination  with  Its  own 
servants,  for  the  advantage  of  both  employers, 
slings,  all  of  which,  according  to  several  wit- 
nesses, were  so  old  and  worn  as  to  be  unfit  for 
use.  and  one  of  which  actually  broke  under  the 
weight  which  was  being  hoisted.  Hannigan  v. 
Union  Warehouse  Co.  (1896)  3  App.  Div.  618, 
73  N.  Y.  S.  R.  753.  38  N.  Y.  Supp.  272. 

The  doctrine,  so  often  applied  in  actions  by  a 
servant  against  his  own  master,  that  the  serv- 
ant's presumed  capacity  for  understanding  the 
extent  of  the  dangers  involved  in  his  work  is 
a  material  factor  in  the  determination  of  the 
question  whether  the  master  was  culpable  as 
regards  the  maintenance  of  particular  condi- 
tions, is  sometimes  applied  in  cases  of  the  type 
now  under  review.  Thus,  as  regards  a  steve- 
dore, who  is  supposed  to  be  accustomed  to 
hatches,  the  fact  that  a  common  between-deck 
hatchway  is  left  open  while  a  vessel  Is  lying 
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In  port  Is  not,  under  ordinary  circumstances, 
prfsumptive  evidence  of  negligence.  The  Glad- 
iolus (1884)  21  Fed.  Rep.  417,  Affirmed  (1884) 
22  Fed.  Rep.  454. 

The  fall  of  an  elevator  raises  a  presumption 
of  negligence  upon  the  part  of  the  person  re- 
sponsible for  the  condition  of  the  machinery 
connected  therewith,  in  favor  of  a  person  in- 
jured, who  had  no  control  of  the  machinery, 
where  the  fail  Is  such  as  In  the  ordinary  course 
of  things  does  not  happen  if  the  macliinery  Is 
in  good  order.  Ellis  v.  Waldron  (1896)  19  R. 
I.  369,  33  Atl.  869. 

b.  As  compared  toith  measure  of  care  requifTd 
from  a  m^uter  to  his  own  servant. 

Assuming  a  servant  to  belong  to  one  of  those 
categories  of  persons  to  whom,  as  explained  In 
other  parts  of  this  note,  persons  other  than  his 
master  owe  a  duty  to  exercise  care,  it  Is  ob- 
vious that,  under  the  general  principles  of  the 
law  of  negligence,  the  standard  of  that  care  Is 
virtually  identical  with  the  standard  exacted 
from  a  master  to  his  own  servant. 

Whether  the  person  who  owns  or  supplies 
the  agency  which  caused  the  Injury  occupies 
the  position  of  master,  or  is  a  mere  stranger, 
as  respects  the  servant  Injured,  the  duty  in- 
cumbent on  him  must  necessarily  be  measured 
by  the  standard  of  "ordinary  care,"  and  neither 
on  principle  or  authority  is  there  any  reason- 
able ground  for  arguing  that  this  expression 
can  have  a  different  meaning  In  cases  involving 
an  exposure  of  the  servant  to  exactly  the  same 
perils,  simply  because  the  party  who  subjects 
him  to  those  perils  Is  not  his  master. 

"The  rule  which  requires  the  observance  of 
due  care  on  the  part  of  the  employer  In  provid- 
ing machinery  and  appliances  that  are  safe  and 
suitable  for  the  use  of  the  servant  In  the  course 
of  his  employment  is  not  limited  to  such  as  are 
the  property  of  the  employer."  Pennsylvania 
R.  Co.  V.  Snyder  (1896)  55  Ohio  St.  342,  46  N. 
E.  559. 

The  reasoning  in  Richmond  ft  D.  R.  Co.  ▼. 
Elliott  (1893)  149  D.  S.  266,  37  L.  ed.  728,  13 
Sup.  Ct.  Rep.  837.  seems  to  assume  that,  as  re- 
gards the  servant  of  another  person  working 
on  the  premises  of  the  defendant,  the  latter'a 
duty  in  respect  to  the  inspection  of  the  appli- 
ances necessarily  handled  In  the  work  Is  th« 
same  as  though  such  servant  were  In  his  own 
employ. 

In  Oberfelder  ▼.  Doran  (1889)  26  Neb.  118. 
41  N.  W.  1094,  the  court  did  "not  conceive  that 
an  employer  owes  a  higher  obligation  to  hl« 
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just  had  time  to  turn  half  around.  I  was 
at  least  10  feet  from  the  track  at  the  time." 
Thei«  was  evidence  that  similar  pins  are  to 
be  found  at  appellant's  shops  at  Wabash; 
but  there  is  not  a  scintilla  of  evidence  that 
the  pin  in  question  was  at  any  time,  or  dur- 
ing a  second  of  time,  upon  the  tender,  ex- 
cept the  statement  of  appellee  that  he  saw 
it  coming  from  about  the  center  of  the  ten- 
der. The  evidence  shows,  without  dispute, 
that  the  tender  was  about  three-fourths  full 
of  coal;  that  there  was  an  iron  flange  9 
inches  high  around  the  top  of  the  body  of 
the  tender;  that  the  distance  from  the  top 
of  the  flange  to  the  rails  of  the  track  was 
9  feet;  that  the  pin  fell,  in  going  from  the 
flange  of  the  tender  to  the  person  of  appel- 
lee, a  vertical  distance  of  about  8  feet;  that 
the  outer  edge  of  the  tender  extended  over 
the  track  about  2  feet;  that  the  train  was 


running  about  42  miles  per  hour,  on  a  2° 
curve;  that  appellee  was  on  the  convex  side 
of  the  curve.  The  jury  also  heard  expert 
testimony  as  to  the  physical  laws  of  motion. 
No  propulsion  of  the  pin,  except  by  the 
movement  of  the  train,  was  pleaded.  There 
was  no  evidence  of  an  unusual  or  improper 
condition  of  the  track  or  train,  or  of  an  un- 
skilful handling  of  the  engine,  or  of  any  mo- 
tion of  the  tender,  except  in  the  direction  of 
and  along  the  track.  There  was  no  expla- 
nation how  a  force  could  have  been,  or  was, 
imparted  to  the  pin  sufficient  to  carry  it 
over  8  feet  laterally  while  falling  8  feet  ver- 
tically; but  there  was  the  testimony  of  ap- 
pellee only  to  the  fact  that  the  pin  did  come 
from  the  tender  to  that  distance.  Does  the 
rule,  ilea  ipsa  toquitur,  apply  to  this  case? 
Does  the  accident  itself  bespeak  the  wrong 
of  the  appellant?     Actions  in  tort,  to  re- 


servant  regarding  the  safety  and  suitableness 
of  the  machinery  which  he  Is  required  to  oper- 
ate, or  the  ways  and  carriages  by  which  he 
goes  to  and  from  his  employment,  than  is  dne 
to  other  persons  not  servants  or  employees, 
who,  apon  his  invitation,  either  expressed  or 
Implied,  may  use  or  be  subject  to  the  power  and 
exigencies  of  his  machinery,  or  may  pass  over 
such  ways  and  carriages  In  pursuance  of  busi- 
ness in  accordance  with  Invitation.*' 

And  so,  also.  Judge  Wallace  in  The  Rheola 
(1884)  19  Fed.  Rep.  920,  referring  to  a  conten- 
tion that  the  absence  of  privity  of  contract 
modified  the  obligation  of  the  shipowners,  said : 
"The  learned  judge  In  the  court  below  [see 
(1881)  7  Fed.  Rep.  781]  was  of  the  opinion 
that,  as  there  was  no  privity  of  contract  be- 
tween the  llbellant  and  the  owners  of  the 
steamer,  they  were  not  liable  unless  the  thing 
by  which  he  was  injured  was  Imminently  dan- 
gerous ;  bat  he  was  also  of  opinion  that,  if  the 
degree  of  negligence  which  would  make  an  em- 
ployer liable  to  his  employee  were  enough,  such 
negligence  was  not  established  by  the  proofs. 
As  the  llbellant  was  not  directly  employed  by 
the  master,  and  could  only  look  to  the  master 
stevedore  for  his  pay,  there  was  no  privity  of 
contract  between  him  and  the  shipowners.  Nor 
did  the  relation  of  master  and  servant,  in  Its 
technical  sense,  exist  between  the  llbellant  and 
the  shipowner.  But  it  is  conceived  that  this 
does  not  In  the  least  affect  the  obligation  of  the 
master  not  to  be  negligent  towards  the  llbel- 
lant, or  the  degree  of  care  which  It  was  Incum- 
bent upon  him  to  exercise.  The  llbellant  was 
performing  a  service  In  which  the  shipowners 
had  an  interest,  and  which  they  contemplated 
would  be  performed  by  the  use  of  appliances 
which  they  had  agreed  to  provide.  They  were 
under  the  same  obligation  to  him  not  to  expose 
him  to  unnecessary  danger  that  they  were  un- 
der to  the  master  stevedore  his  employer.** 

In  the  Joseph  John  (1898)  52  U.  S.  App. 
592,  86  Fed.  Rep.  471,  SO  C.  C.  A.  199,  it  was 
assumed  In  the  decision  that  a  shipowner  Is, 
as  regards  a  stevedore,  under  a  duty  to  use 
care  in  selecting  the  man  whose  services  are  to 
be  temporarily  assigned  to  the  master  steve- 
dore for  the  purpose  of  operating  a  winch. 

The  doty  of  a  warehouse  company  to  supply 
safe  apparatus  for  the  use  of  the  servants  of 
another  person  who,  for  the  purpose  of  expedit- 
ing the  transfer  of  articles  from  a  ship  to  a 
warehouse,  has  temporarily  combined  his  force 
of  employees  with  that  of  the  warehouse  com- 
pany, does  not  differ  in  character  from  the  duty 
which  the  law  Imposes  on  it  to  furnish  safe 
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apparatus  to  the  workman  they  hire  directly. 
Ha^nlgan  v.  Union  Warehouse  Co.  (1896)  8 
App.  Div.  618,  78  N.  T.  S.  R.  753,  38  N.  T.  Supp. 
272. 

Quite  recently  It  has  been  laid  dowi^  that  the 
duty  of  the  owners  of  vessels  with  reference  to 
those  who,  by  reason  of  their  work  in  relation 
to  the  vessel,  must  be  on  board  more  or  less, 
is  not  altered  by  the  fact  that  the  person  in 
question  is  employed  by  a  firm  of  stevedores, 
and  not  directly  by  the  owner.  Cliff e  v.  Taclflc 
Mail  S.  S.  Co.  (1897)  81  Fed.  Rep.  809. 

See  also,  to  the  same  general  effect,  Campbell 
V.  Lunsford  (1887)  83  Ala.  512,  3  So.  522 :  Om- 
inger  v.  New  York  C.  &  H.  R.  R.  Co.  (1875)  4 
Hun,  159;  Johnston  v.  Ott  Bros.  (1893)  155 
Pa.  17,  25  Atl.  751 ;  O'Sulllvan  v.  Chicago,  M. 
&  St.  r.  R.  Co.  (1887)  23  111.  App.  646. 

In  The  Dago  (1887)  31  Fed.  Rep.  574,  coun- 
sel for  plaintiff  argued  that  the  obligations  of 
a  shipowner  to  furnish  a  stevedore's  servants 
with  sound  tackle  were  the  same  as  if  the  act- 
ual relation  of  master  and  servant  existed  be- 
tween them.  The  court,  without  discussing  the 
correctness  of  this  principle,  remarked  that 
even  If  It  were  conceded,  the  ship  was  not  lia- 
ble, under  the  circumstances,  as  no  construc- 
tive knowledge  of  the  defect  could  be  imputed 
to  the  officers. 

The  following  statements  seem  at  first  sight 
to  be  inconsistent  with  the  above,  but  it  is 
plain  that  they  are  merely  Intended  to  embody 
the  doctrine  that  there  Is  no  contractual  liabil- 
ity to  the  servants  of  another  person,  and  do 
not  Imply  that  the  measure  of  care  to  be  exer- 
cised Is  at  ail  different  if  the  case  is  one  in 
which  a  duty  independent  of  contract  may  be 
predicated. 

The  rule  that  a  master  Is  bound  to  furnish 
his  servant  with  safe  and  suitable  machinery 
has  no  application  to  a  case  in  which  the  per- 
son using  the  machinery  is  a  servant  of  an  in- 
dependent contractor.  King  v.  New  York  C.  ft 
H.  R.  R.  Co.  (1876)  66  N.  Y.  181,  23  Am.  Rep. 
37. 

A  railroad  company  Is  not  liable  for  an  in- 
jury to  the  employee  of  a  coal  company,  caused 
by  defective  brakes  on  a  car  loaded  with  coal 
and  delivered  to  the  latter  company,  on  the 
ground  of  a  failure  to  furnish  an  employee  with 
safe  machinery.  Rehm  v.  Pennsylvania  R.  Co. 
(1894)   164  Pa.  91,  30  Atl.  856. 

The  owner  of  an  elevator  does  not  owe  to  a 
sailor  on  a  vessel  which  Is  being  unloaded  by 
means  of  the  elevator  the  duties  of  a  master 
to  a  servant.  Minor  v.  Clark  (1889)  28  N.  Y. 
S.   R.   184,  8  N.   Y.    Supp.  616.     See  also  Mc- 
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cover  for  injury  to  person  or  property,  are 
divisible,  according  to  the  intent  of  the  doer 
of  the  injury,  into  those  based  upon  (1)  wil- 
fulness; and  (2)  negligence.  The  latter 
class  is  subdivisible,  according  to  the  rela- 
tive rights  and  duties  of  the  doer  and  of  the 
'sufferer  of  the  injury,  into  (1)  cases  in 
which  the  doer  owes  the  sufferer  a  higher 
duty  in  relation  to  the  causal  act  or  omis- 
sion than  the  sufferer  owes  the  doer  (that 
is,  the  doer  is  under  a  special  absolute  duty, 
which  is  not  reciprocal,  imposed  by  positive 
law,  or  arising  from  the  contract  relation  be- 
tween the  parties)  ;  and  (2)  cases  in  which 
the  rights  and  duties  of  the  doer  and  suffer- 
er are  co-ordinate  and  complementary.  Pol- 
lock, Torts,  19;  Wdbaah,  St,  L.  d  P.  R.  Oo. 
V.  Locke,  112  Ind.  404,  14  N.  E.  391.  In 
cases  within  the  latter  subdivision,  the  par- 
ties  are   strangers.    They   stand  at  arm's 


length.  Each  has  the  right  to  go  about  his 
own  business,  expecting  the  other  to  use  due 
foresight  not  to  injure  him.  E^ch  owes  the 
other  the  duty  of  exercising  due  care  to 
avoid  injuring  or  being  injured.  If  an  ac- 
tion is  based  upon  the  breach  of  this  duty, 
the  plaintiff  must  aver  and  prove  that  the 
causal  act  or  omission  was  one  which  a  rea- 
sonably prudent  person,  in  the  defendant's 
place,  would  have  foreseen  might  cause  in- 
jury. The  present  case  is  within  this  lat- 
ter class.  Appellee  was  upon  the  right  of 
way  of  the  Baltimore  Company,  under  hia 
employment  by  that  company.  Appellant 
had  been  running  its  trains  over  the  Balti- 
more Company's  track  for  a  year  before  the 
accident,  to  appellee's  knowledge.  The  par- 
ties were  strangers.  The  relation  between 
them  was  the  same  as  if  appellant  had  been 
on  its  own  right  of  way,  and  appellee  upon 


Inerey  v.  Delaware  &  H.  Canal  Co.  (1897)  151 
N.  Y.  411.  45  N.  B.  848,  stated  In  VIII.  g,  infra. 

In  a  case  involving  somewhat  peculiar  cir- 
cumstances it  has  been  held  that  a  person  who 
employs  master  mechanics  to  do  a  piece  of 
work  ander  a  contract  by  which  each  of  them  is 
to  have  bis  own  assistants,  and  furnish  bis  own 
tools,  tackle,  etc.,  is  responsible  only  for  the 
selection  of  the  master  mechanics,  and  cannot 
be  held  liable  for  an  injury  resulting  to  a  serv- 
ant of  one  of  the  master  mechanics  tbrougb  the 
negligence  of  another  in  supplying  Imperfect 
tackle  or  in  the  manner  of  using  it.  Harkins 
V.  Standard  Sugar  Refinery  (1877)  122  Mass. 
400,  distinguishing  cases  in  which  an  employer 
who  carries  on  a  particular  business  is  bound 
to  have  suitable  machinery  and  a  proper  sys- 
tem, and  cases  in  which  the  immediate  employ- 
er of  the  plaintiff  furnishes  the  appliances. 

The  doctrine  of  assumption  of  risks  may  ope- 
rate 80  as  to  render  the  obligations  of  a  defend- 
ant lighter  than  those  he  owes  to  bis  own  serv- 
ants. The  proprietor  of  a  boiler,  for  instance, 
does  not  owe  to  a  mechanic  sent  by  the  maker 
to  repair  it  the  same  duty  that  he  owes  to  an 
employee  of  his  own,  who  is  required  to  use  it 
in  the  ordinary  course  of  his  business.  Under 
sach  circumstances  the  mechanic,  assumes  the 
risks  arising  from  any  of  the  defects  in  a  boil- 
er which  his  master,  the  manufacturer,  sends 
him  to  repair,  and  can  only  hold  the  owner  of 
the  boiler  liable  for  injuries  due  to  concealed 
defects  of  which  such  owner  knows  but  has 
failed  to  notify  the  mechanic.  Olive  v.  Whit- 
ney Marble  Co.  (1886)  103  N.  Y.  292,  8  N.  B. 
652. 

See  also  Coughlln  v.  Glilison  [1890]  1  Q.  B. 
145,  68  L.  J.  Q.  B.  N.  S.  147.  supra.  III.  a. 

e.  Effect  of  agreementB  Vettoeen  plaintiff's  mas- 
ter and  the  defendant,  exempting  defendant 
from  liability. 

For  a  discussion  of  the  broad  question  which 
arises  in  all  cases  where  a  defendant  seeks  to 
escape  liability  to  the  servant  of  another  per- 
son on  the  ground  of  the  existence  of  a  special 
contract  exempting  him  from  such  liability, 
vig.,  whether  a  contract  of  this  description  is 
valid,  the  reader  Is  referred  to  treatises  on  the 
law  of  negligence.  Here  it  will  be  sufficient  to 
say  that,  supposing  such  a  contract  to  be  en- 
forceable, its  operation  is  qualified  in  cases  of 
the  kind  here  under  review  by  the  rule  that  a 
person  entering  into  a  contract  of  service  with 
one  employer  cannot,  **without  his  knowledge 
or  assent,  be  made  to  assume  the  hasards  of 
service  conducted  by  another,  and  in  which  he 
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is  not  engaged,  and  be  personally  subjected  to 
the  consequences  of  the  negligence  of  the  latter 
without  remedy  against  him."  Brewer  v.  New 
York,  L.  B.  &  W.  R.  Co.  (1891)  124  N.  Y.  59, 
11  L.  R.  A.  483,  26  N.  B.  824  (a  case  of  an  ex- 
press messenger)  ;  Ominger  v.  New  York  C.  St 
H.  R.  R.  Co.  (1875)  4  Hun,  159  (action  by  con- 
tractor's servant  against  principal  employer)  : 
Robertson  v.  Boston  ft  A.  R.  Co.  (1893)  160 
Mass.  191,  85  N.  B.  775  (engineer  of  one  li- 
censee railway  company  injured  by  derailment 
of  train  owing  to  negligence  of  the  company 
owning  the  line)  : .  Kenney  v.  New  York  C.  & 
H.  R.  R.  Co.  (1889)  64  Uun,  143,  7  N.  Y.  Supp. 
255. 

The  court  said  in  the  last  cited  case:  "In 
no  aspect  of  the  case  was  it  competent  for  the 
express  company  to  waive  or  compromise  the 
right  of  the  intestate  to  protection  against  neg- 
ligent wrong  at  the  hands  of  the  defendant,  or 
to  discharge  the  defendant  from  a  cause  of  ac- 
tion which  belonged  only  to  the  intestate  or 
his  personal  representative." 

This  ruling  was  afllrmed  In  the  court  of  ap- 
peals (  (1891)  125  N.  Y.  422,  26  N.  B.  626), 
but  on  a  different  ground,  viz.,  that  general 
words  in  a  contract  between  a  railway  company 
and  an  express  company,  defining  the  liability  of 
the  former  for  injuries  received  by  employees  of 
the  latter,  will  not  be  construed  as  exempting 
the  railway  company  from  liability  for  negli- 
gence, where  the  phrases  used  are  susceptible 
of  another  construction.  The  express  messen- 
ger was  held  entitled  to  recover  where  the  con- 
tract provided  that  the  railway  company  should 
be  ^'expressly  relieved  from,  and  guaranteed 
against,  any  liability  for  any  damage  done  to 
the  agents  of  the  .  .  .  texpress  company], 
whether  in  their  employ  as  messengers  or  other- 
wise.'* The  court  said  that  the  *-  agreement 
might  be  read  merely  as  one  to  indemnify  the 
railway  company  in  the  event  of  an  action. 

To  the  same  effect,  see  Brewer  v.  New  York, 
L.  B.  &  W.  R.  Co.  (1891)  124  N.  Y.  59,  11  L. 
R.  A.  483,  26  N.  B.  324,  where  the  express  com- 
pany "assumes  ail  transportation  risks  and  oth- 
er 'liabilities  whatsoever  arising  In  respect 
thereof,  and  agrees  to  fully  indemnify  and  pro- 
tect the  railway  company  therefrom." 

Recovery  for  an  injury  which  a  drover  re- 
ceives through  being  struck  by  a  water  spout 
projecting  over  the  track  while  he  Is  walking 
along  the  top  of  the  cars  in  the  performance  of 
his  duties  is  not  prevented  by  a  contract,  signed 
by  the  drover  in  behalf  of  the  shipper,  that 
whenever  the  persons  in  charge  of  the  stock 
should  pass  along  the  tope  of  the  cars,  they 
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t  highway  crossing.  The  pin  fell  8  feet  ver- 
tically in  about  one  fourth  of  a  second.  The 
train,  at  42  miles  an  hour,  traversed  in  one 
fourth  of  a  second  a6out  15  feet.  If  the  pin, 
when  it  fell  from  the  tender,  had  been  af- 
fected only  by  the  forces  of  gravity  and  the 
forward  movement  of  the  train,  it  would 
hare  traveled  15  feet  forward,  in  line  with 
the  train,  while  falling  8  feet  by  gravitation. 
On  the  2**  curve,  the  track,  at  15  feet  from 
the  point  of  departure,  was  distant  from  the 
tangent  about  3  inches.  The  pin's  path  of 
projection  was  the  resultant  of  the  forces 
applied.  The  three  forces  that  have  been 
mentioned  could  not  have  caused  the  pin  to 
fly  a  distance  of  10  feet,  and  more,  laterally 
from  the  track, — ^more  than  8  feet  from  the 
outer  edge  of  the  tender.  Such  a  movement 
<»uld  only  have  resulted  from  the  applica- 
tion of  an  additional  force,— one  sufficient 


to  throw  the  pin,  at  right  angles  to  the  track, 
8  feet  in  one  fourth  of  a  second.  For  the 
train  to  have  furnished  that  force,  it  must 
have  had  a  lat<iral  velocity,  and  the  conse- 
quent momentum,  of  more  than  30  feet  a 
second,  more  than  21  miles  an  hour, — more 
than  half  its  forward  velocity  and  momen- 
tum. As  to  the  cause  of  the  pin's  lateral 
motion,  so  far  as  this  evidence  is  concerned, 
the  train  might  as  well  have  been  standing 
still.  The  complaint  attributes  the  fact  that 
the  pin  was  thrown  more  than  10  feet  lat- 
erally from  the  track  entirely  to  the  move- 
ment of  the  train.  The  evidence,  disclosing 
nothing  but  appellant's  train  running  prop- 
erly on  a  smooth  track,  of  2**  curve,  and  the 
unexplained  lateral  projection  of  the  pin  to  a 
point  more  than  10  feet  from  the  track  at  a 
velocity  greater  than  half  that  of  the  train's 
forward  movement,   does  not   support   the 


«boald  do  so  at  their  own  risk.  FitchburR  R.  Co. 
T.  Nichols  (1898)  50  U.  8.  App.  297.  85  Fed. 
Rep.  945.  29  C.  C.  A.  500. 

Although  an  express  messenger  may  not  have 
teen  carried  bj  virtue  of  any  contract  made  by 
him  persooally  with  the  railroad,  and  muse 
have  onderatood  that  he  was  traveling  pur- 
suant to  some  stipulation  between  his  employer 
aad  the  railroad  company,  he  is  not  necessarily, 
by  that  fact,  chargeable  with  notice  that  such 
stipulation  contained  provisions  limiting  the 
liability  of  the  railroad  company  in  regard  to 
iBJories  suirered  by  the  class  o>f  employees  U^ 
which  he  belonged.  Brewer  v.  New  York.  L.  E. 
A  W.  R.  Co.  (1891)  124  N.  Y.  69,  26  N.  B.  824, 
11  L.  R.  A.  483. 

A  clause  in  a  contract  between  a  railway 
company  and  a  shipper,  that  persons  riding 
free  to  take  charge  of  stock  do  so  "at  their  own 
risk  of  personal  Injury  from  whatever  cause." 
will  not  preclude  recovery  where  the  injury  is 
received  while  the  stock  is  being  loaded  upon  a 
fUtlonary  car  at  a  depot.  Stlnson  v.  New  York 
C  R.  Co.  (1865)  32  N.  Y.  333.  88  Am.  Dec.  332. 

The  doctrine  of  these  New  York  cases  has 
been  repudiated  In  Indiana  where  it  Is  held  that 
an  express  agent  whose  duty  it  is  to  receive 
aad  forward  express  matter  by  the  cars  of  a 
railway  company  is  chargeable  with  notice  of, 
and  Iwund  by  the  provisions  of,  a  contract  be- 
tween his  employer  and  the  company  by  wuiob 
the  latter*s  liability  for  injuries  caused  to  him 
by  Its  negligence  is  limited.  Pittsborgb.  C.  C. 
•ft  St.  L.  R.  Co.  V.  Mahoney  (1897)  148  Ind.  204. 
40  L.  R.  A.  101,  46  N.  B.  917,  47  N.  B.  464. 
The  court  said :  **We  have  held  the  contracts 
before  us  not  against  public  policy,  and  we 
must  therefore  subject  them  to  the  same  tests 
of  Interpretation  that  other  lawful  contracts 
should  receive.  As  between  the  express  com- 
pany and  the  appellant,  their  contract,  saving 
the  latter  from  liability  for  Injuries  to  the 
former's  servants,  could  not,  in  its  very  nature, 
be  more  than  an  assumption  or  Indemnity,  as 
there  could  be  no  waiver  of  a  right  belonging  to 
another,  standing  independent  of  them.  But  It 
yet  remains  to  determine  whether  Romlck  stood 
independent  of  the  contract  and  the  parties 
thereto.  That  contract,  whether  an  assump- 
tion. Indemnity,  or  waiver,  Included  the  de- 
mand soed  upon  in  this  case,  for  it  covered  "a 
claim  for  damage  to  an  employee  of  the  express 
company,  alleged  to  have  occurred  through  the 
iiegUgenoe  of  the  railroad  company,"  taking  the 
very  words  of  the  clause  quoted  above  from 
that  contract.  By  the  provisions  of  that  con- 
tract, the  rights  of  the  express  company  were 
46L.R.  A. 


fully  measured.  Its  only  right  to  be  upon  the 
tracks  and  right  of  way,  through  and  by  its 
servants,  was  by  the  provisions  of  that  con- 
tract. Its  license  came  only  from  the  contract, 
and  the  appellee  Introduced  the  contract  in  evi- 
dence to  show  the  right  of  his  decedent  to  be 
upon  the  tracks.  The  express  company,  operat- 
ing by  servants,  was  present  on  the  occasion  in 
question,  by  Romlck,  its  agent.  His  rights 
were  those  of  the  express  company,  and  could 
not  be  greater.  He  was  there  by  the  license 
given  the  express  company,  and  he  could  not 
accept  the  license  and  reject  the  conditions  up- 
on which  It  was  granted.  It  Is  said,  however, 
that  It  does  not  appear  from  allegation  or  proof 
that  he  knew  of  the  conditions  upon  which  the 
license  was  given,  and  we  are  aware  that  it  was 
decided  In  Brewer  v.  New  York,  L.  B.  &  W.  R. 
Co.  (1891)  124  N.  Y.  50,  11  L.  R.  A.  483,  26 
N.  B.  324.  that  the  express  agent  must  have 
notice  of  the  contract  of  exemption  to  l>e  bound 
thereby.  But  with  what  reason  can  it  be  said 
that  the  railroad  company  should  have  given 
notice  to  the  employees  of  the  express  company 
of  the  particular  provisions  of  the  contract  un- 
der which  they  were  admitted  upon,  and  per- 
mitted to  use,  the  property  of  the  railroad  com- 
pany ?  Since  the  contract  is  the  basis  of  rights 
which  he  assumes  and  exercises,  it  should  rath- 
er be  said  that  he  must  Inform  himself  of  its 
provisions.  Unlike  the  theory  of  the  holdings 
In  New  York,  our  court  holds  such  contracts  as 
standing,  not  upon  the  relationship  of  a  com- 
mon carrier,  but  as  existing  only  in  the  private 
agreements  of  the  parties.  Therefore,  when 
Romlck  took  employment  with  the  express  com- 
pany, he  was  obliged  to  know  that  his  rights 
and  privileges  did  not  depend  upon  the  law  as 
to  common  carriers,  nor  upon  public  or  quasi- 
public  duty  of  the  railroad  company,  but  that 
they  rested  upon  private  contract,  to  which  he 
became  subject  in  the  performance  of  his  duties 
for  the  express  company  in  its  relations  to  the 
appellant.  He  did  not  therefore  occupy  a  posi- 
tion with  relation  to  the  railroad  company  In- 
dependent of  the  contract  between  said  two 
companies,  but  was  chargeable  with  Icnowledge 
of  the  limitation  upon  the  appellant's  liability. 
If  we  accept  the  construction  of  the  contract 
between  the  companies,  that  It  was  an  asaump- 
tion  or  an  indemnity,  which  supplied  a  liabil- 
ity to  the  appellant  for  any  claim  It  might  l>e 
required  to  pay  on  account  of  an  injury  in- 
flicted, and  we  then  look  to  the  contract  between 
Romlck  and  the  express  company,  we  find  that 
he  there  assumed  all  the  risks  of  the  employ- 
ment, released  the  express  company  from  any 
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complaint.  A  reasonably  prudent  person,  in 
appellant's  place,  would  not  have  appre- 
hended such  action  of  an  inert  iron  pin,  un- 
der the  conditions  exhibited  by  this  evidence. 
Furthermore,  the  evidence  does  not  disclose 
that  the  pin  was  on  the  tender  in.  a  position 
from  which  a  reasonably  prudent  person 
would  anticipate  that  it  might  be  thrown  at 
all  by  the  movement  of  the  train;  nor  does 
it  show  that,  if  the  pin  were  in  a  dangerous 
place,  appellant  knew,  or  by  the  exercise  of 
reasonable  diligence  might  have  known,  of  it 
in  time  to  have  obviated  the  risk.  In  the 
class  of  cases  to  which  this  belongs,  wherein 
the  gist  of  the  action  lies  in  the  failure  of 
the  defendant  to  exercise  reasonable'  care, 
the  maxim.  Res  ipsa  loquitur,  can  be  al- 
lowed no  broader  scope  than  this:  If  the 
evidence  which  shows  the  injury  discloses  in 
itself  that  the  defendant,  in  relation  to  the 
causal  act  or  omission,  did  not  exercise  that 
degree  of  care  which  the  law  requires,  the 
plaintiff  has  discharged  the  burden  of  prov- 


ing negligence;  otherwise,  not.  Wdhash, 
8t.  L.  d  P.  R.  Co.  V.  Locke,  112  Ind.  404,  14 
N.  £.  391;  Warsato  v.  Dunlap,  112  Ind.  576, 
11  N.  E.  623  and  14  N.  £,  568;  Terre  Haute 
d  I.  R.  Co,  V.  Clem,  123  Ind.  16,  7  L.  R.  A. 
588,  23  N.  E.  965;  Evansville  d  T,  H.  R,  Co, 
V.  Krapf,  143  Ind.  659,  36  N.  E.  901 ;  Btwnd- 
ard  Oil  Co.  v.  Helmick,  148  Ind.  466,  47  N. 
E.  14;  Sohultz  v.  Chicago  d  N,  W.  R,  Co.  67 
Wis.  616.  58  Am.  Rep.  881,  31  N.  W.  321; 
McQowan  v.  Chicago  d  N.  W.  R,  Co.  91  Wis. 
147,  64  N.  W.  891 ;  Case  v.  Chicago,  R.  I.  d 
P.  R.  Co.  64  Iowa,  762,  21  N.  W.  30;  gutnoy 
Min.  Co.  V.  Kitts,  42  Mich.  34,  3  N.  W.  240; 
Cosulich  V.  Standard  Oil  Co.  122  N.  Y.  118» 
25  N.  E.  259 ;  Peirce  v.  Davis,  53  U.  8.  App. 
291,  sub  nom.  Peirce  v.  Kile,  80  Fed.  Rep. 
865,  26  C.  C.^.  201 ;  2  Jaggard,  Torts,  938; 
Millie  V.  Manhattan  R.  Co.  5  Misc.  301,  25 
N.  Y.  Supp.  753.  The  cases  cited  by  appel- 
lee in  which  the  maxim  is  discussed  are  in 
conformity  with  this  conclusion.  Without 
discussing  them  in  detail,  it  may  be  said 


and  all  liability  on  account  of  his  Injury  or 
death  from  negligence  or  otherwise,  and  agreed 
that  In  no  case  should  the  express  company  be 
liable  for  his  death  or  injury  from  any  act  or 
negligence  of  any  agent,  servant,  or  employee  of 
such  company  or  otherwise.  While  It  is  not 
clear  that  the  words  'agents,  servants,  or  em- 
ployees/ used  in  this  contract,  related  directly 
to  the  appellant,  since  it  was  but  In  a  limited 
sense  an  'agent,  servant,  or  employee*  of  the  ex- 
press company,  yet  when  we  have  charged  the 
decedent  with  notice  of  the  contract  between 
the  two  companies,  creating  an  obligation  on 
the  part  of  the  express  company  to  pay  for  the 
Injury  or  death  of  its  employees,  the  last 
clause  in  his  contract  Is  more  than  a  general 
restatement  of  what  is  particularly  stated  be- 
fore. He  'released  said  company  from  any  and 
all  liability  for  and  in  respect  of  any  such  dam- 
age, injury,  or  death,  by  reason  of  negligence  or 
otherwise.*  The  words  'such  damage,  injury,  or 
death'  refer  to  the  stated  damage  to  property, 
injury  to  person,  or  to  his  death,  but  they  are  not 
confined  to  the  special  negligence  previously 
stated,  but  to  negligence  generally  or  otherwise. 
The  word  'otherwise'  includes  such  liability  as 
might  arise  from  any  other  cause  or  in  any  dif- 
ferent manner.  A  contract  assuming  or  re- 
leasing the  employer  from  the  ordinary  rls^s 
of  a  service  would  be  a  useless  ceremony,  for 
It  could  but  do  that  which  the  law  does  with- 
out It.  Giving  the  parties  credit  for  a  purpose 
to  create  an  effective  and  rational  cuutract  we 
would  naturally  look  for  a  purpose  uot  already 
accomplished  ;  and  when  we  consider  the  two 
contracts  before  us  in  the  light  of  such  an  ob- 
ject or  purpose,  we  gather  strength  In  the  con- 
clusion that  the  parties  were  contracting 
against  unusual  risks  and  liabilities.  The  word 
'otherwise,*  ns  it  is  twice  employed  In  Romlck's 
contract,  must  be  deemed  to  mciude  some  ita- 
billty  not  expressly  mentioned,  or  such  as 
might  arise  out  of  the  relations  of  the  parties, 
and  within  the  general  scope  of  his  service  and 
connection  with  them.  Giving  the  word  such 
force  It  would  reach  liabilities  beyond  those  ex- 
pressly mentioned,  and  t)eyond  those  claims  lor 
damages,  injuries,  or  death  arising  from  the  or- 
dinary hazards  of  the  service,  for  su^h  claims 
present  no  liability.  It  would  iitolude  'all  the 
risks  involved,'  ordinary  as  well  as  extraor- 
dinary, and  it  would  Include  the  assumption  by 
the  ei press  company  in  favor  of  the  appellant.'* 
4G  L.  K.  A. 


V.  Liability  of  carrier  to  servants  of  other  per- 
sons. 

In  a  limited  class  of  cases  there  is  no  diffi- 
culty in  determining  the  meaning  of  the  phrases 
"duty  Imposed  by  law"  or  "duty  owed  to  the 
public"  (see  I.  supra).  The  most  Important 
are  those  turning  upon  the  responsibility  of 
common  carriers. 

It  Is  well  settled  that  a  duty  arises  on  their 
part  to  carry  safely  anyone  whom  they  may 
receive  as  a  passenger,  even  though  tho  con- 
tract of  carriage  may  have  been  made  with  a 
third  person. 

"A  railway  company  which  has  contracted 
with  one  person  to  carry  another  has  no  con- 
tract with  the  person  carried,  but  has  a  dutj 
towards  that  person.  ...  In  the  case  of  a 
railway  company  carrying  a  passenger  wlih 
whom  it  has  not  entered  into  the  contract  of 
carriage,  the  law  Implies  the  duty,  because  It 
must  be  obvious  that,  unless  ordinary  care  and 
skill  be  used,  the  personal  safety  of  the  pas- 
senger must  be  endangered."  Heaven  v.  Pen- 
der (1883)  L.  R.  11  Q.  B.  DIv.  603,  52  L.  J.  Q. 
B.  N.  S.  702.  40  L.  T.  N.  S.  357.  47  J.  P.  709. 
per  Brett.  M.  U. 

In  another  case  Blackburn,  J.,  remarked  that 
"the  right  which  a  passenger  by  railway  has  to 
be  carried  safely  does  not  depend  on  his  having 
made  a  contract,  but  that  the  fact  of  his  being 
a  passenger  casts  a  duty  on  the  company  to 
carry  him  safely."  Austin  v.  Great  Wesiern 
R.  Co.  (1867)  L.  R.  2  Q.  B.  442. 

Cases  frequently  occur  In  which  this  doctrine 
Is  applied  in  favor  of  servants  for  whose  car- 
riage their  master  has  entered  Into  a  contract. 
In  this  special  form  the  doctrine  is  laid  down 
by  Parke.  B.,  In  liOngmeid  v.  Holllday  (1851 1 
6  Exch.  761,  20  L.  J.  Excb.  N.  S.  430.  Where 
a  stage  proprietor,  who  may  have  contracted 
with  the  master  to  carry  his  servant.  Is  guilty 
of  neglect,  and  the  servant  sustains  damage, 
he  is  liable  to  the  latter,  for  It  is  a  misfeasance 
towards  him.  If,  after  taking  him  for  a  paasen- 
ger,  the  proprietor  or  his  servant  drives  with- 
out care,  as  It  Is  a  misfeasance  toward  every- 
one traveling  on  the  road. 

Upon  this  doctrine  depend  the  decisions  hold- 
ing railway  companies  liable  for  injuries  re- 
ceived by  postoffice  clerks  and  express  agents  or 
messengers  conveyed  In  trains  Under  contracts 
made  with  their  employers. 

In  England  the  duty  of  railway  companies  to 


1S99 


Clbtsland,  C.  C.  &  St.  L.  R.  Co.  y.  Bbrrt. 


57 


that  in  each  case  the  evidence  of  the  circum- 
stances under  which  the  plaintiff  was  injured 
disclosed  a  violation  of  a  duty  'owing  by 
defendant  to  plaintiff  under  those  circum- 
stances. Kearney  v.  London,  B.  de  8.  0,  R. 
Co,  L.  R.  6  Q.  B.  411;  Byrne  v.  Boodle,  2 
Hurlst-  A  0.  722;  Oleeson  v.  Virginia  Mid- 
land R.  Co.  140  U.  S.  435,  35  L.  ed.  458,  11 
Sup.  Ct.  Rep.  859;  Morris  v.  Sttohel  ds  W, 
Co.  81  Hun.  1,  62  N.  Y.  S.  R.  572,  30  N.  Y. 
Supp.  571;  Lowery  v.  Manhattan  R.  Co.  99 
N.  Y.  158,  52  Am.  Rep.  12,  1  N.  E.  608;  Bow- 
ser V.  Cumberland  d  P.  R.  Co.  80  Md.  146, 
27  L.  R.  A.  154,  30  All.  906  >  Maker  v.  Man- 
hattan R.  Co.  53  Hun,  606,  26  N.  Y.  S.  R. 
742,  6  N.  Y.  Supp.  309;  Doyle  v.  Chicago,  8t. 
P.  d  K.  C.  R.  Co.  77  Iowa,  607,  4  L.  R.  A. 
420,  42  N.  W.  655;  Cumminga  v.  tfrxtional 
Furnace  Co.  60  Wis.  603,  18  N.  W.  742  and 
20  N.  W.  665;  Volkmar  v.  Manhattan  R.  Co. 
134  N.  Y.  418,  31  N.  E.  870;  Davis  v.  Fer- 


ris, 29  App.  Div.  623,  53  N.  Y.  Supp.  571; 
The  Joseph  B.  Thomas,  66  U.  S.  App.  619, 
86  Fed.  Rep.  659,  30  C.  C.  A.  333,  post,  58; 
Union  P.  R.  Co.  v.  Eriokson,  41  Neb.  1,  29  L. 
R.  A.  137,  69  N.  W.  347 ;  Grimsley  v.  Han- 
kins,  46  Fed.  Rep.  400;  Bartnik  v.  Erie  R. 
Co.  36  App.  Div.  246,  55  N.  Y.  Supp.  266. 
Kearney  v.  London,  B.  d  8.  C.  R.  Co.  L.  R. 
6  Q.  B.  411,  is  considered  a  leading  case,  and 
may  be  taken  as  illustrative  of  the  decisions. 
As  Kearney  was  passine  along  a  highway 
under  a  railway  bridge  of  the  defendant  com- 
pany, a  brick  fell  out  from  the  top  of  one  of 
the  brick  pilasters  on  which  one  of  the  gird- 
ers of  the  bridge  rested,  and  injured  him.  A 
train  had  just  passed  previously.  On  the 
basis  that  the  law  required  the  plaintiff  to 
introduce  evidence  sufficient  to  prove  that 
the  brick  was  in  a  condition,  loosened  from 
the  pillar  into  which  it  had  been  built, 
whereby  it  was  likely  to  fall,  by  the  ordini»ry 


carry  olBcers  of  the  postofficc  safely  seems  to 
be  referred  more  Immediately  to  the  terms  of 
ft  statute  which  declares  thet  arracgements  for 
conveyance  of  the  malls  are  to  be  made  subject 
to  the  regulation  of  the  postmaster  general. 
Collett  V.  London  &  N.  W.  U.  Co.  (1851)  16  Q. 
B.  9Si,  20  L.  J.  Q.  B.  N.  S.  411,  15  Jur.  1053. 

But  upon  general  principles  the  right  of  one 
carried  under  such  circumstances  to  receive 
damages  evidently  exists,  Independeutly  of  such 
ft  statute. 

The  duty  of  a  railway  company  to  use  care 
In  the  transportation  of  an  express  mossenger 
who  Is  conveyed  under  a  contract  with  bis  mas- 
ter does  not  depend  or  rest  upon  contract,  but 
upon  the  fact  that  the  company  bears  to  him 
the  relation  of  carrier,  and,  as  such.  Is  bound 
to  exercise  a  certain  measure  of  care.  Brewer 
V.  New  York,  L.  B.  &  W.  R.  Co.  (1891)  124  N. 
Y.  59,  11  L.  R.  A.  483,  26  N.  E.  324. 

The  principles  upon  which  a  carrier  is  held 
liable  for  Injuries  received  by  an  express  mes- 
senger transported  under  an  agreement  with 
his  master  were  thus  explained  at  considerable 
length  in  Kenney  v.  New  Yorlc  C.  &  U.  R.  R. 
Co.  (1889)  54  Hun,  143.  7  N.  Y.  Supp.  255: 
'The  deceased  was  not  a  trespasser  on  the  cars 
or  the  lines  of  the  defendant.  He  was  right- 
fully there  with  the  consent  of  the  defendant, 
and  being  so  the  defendant  was  bound  to  ex- 
ercise a  reasonable  care  for  his  safety.  It  is 
true  the  case  contains  a  statement  to  the  effect 
that  proof  was  made  'that  he  (the  deceased) 
paid  no  fare,  and  that  such  rights  as  he  had  In 
the  car  where  he  was  killed  were  derived  by 
him  under  the  terms  of  the  agreement'  above 
mentioned.  But  it  cannot  be  intended  by  this 
that  proof  was  made  that  the  deceased  had  \n 
any  way  forfeited  or  surrendered  his  natural 
and  inalienable  rights,  among  which  was  his 
right  to  life.  The  proof  referred  to  must  have 
been  limited,  as  the  statement  is,  to  his  'rights 
in  the  car;'  that  Is,  his  right  to  be  in  the  ex- 
press or  baggage  car  and  to  be  transported 
therein  with  the  goods  in  his  charge ;  to  have 
the  custody  and  control  of  those  goods ;  to  put 
off  goods  at  stations  to  which  they  were  con- 
signed, and  to  take  on  goods  at  stations  at 
which  they  were  offered  for  transportation. 
These  were  his  rights  in  the  car  as  the  agent  of 
the  express  company,  and  these  were  the  rights 
which. the  express  company  contracted  for  and 
might  limit  by  its  contract.  But  he  had  be- 
sides these  the  rights  which  belonged  to  him- 
self as  an  individual,  and  among  them  was  the 
right  to  safety  of  life  and  limb  as  against  the 
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wrongful  or  negligent  acts  of  the  defendant,  its 
agents  or  servants.  .  .  .  The  obligation  to 
carry  the  deceased  and  give  him  the  necessary 
facilities  for  doing  his  work,  was  an  obligation 
to  his  employer,  by  virtue  of  the  contract  with 
the  latter.  The  obligation  not  to  do  him  a  per- 
sonal injury  through  negligence  was  a  personal 
obligation  which  the  defendant  owed  to  him 
In  common  with  all  persons  who  were  so  situ- 
ated as  to  be  liable  to  such  Injury,  without 
fault  or  wrong  on  their  own  part.  The  liabil- 
ity which  sprung  from  the  violation  of  this  ob- 
ligation did  not  rest  in  contract  any  more  than 
if  the  deceased  had  been  negligently  run  over 
by  the  defendant's  train  at  a  crossing  of  its 
road,  or  if  his  house,  contiguous  to  the  defend- 
ant's track,  had  been  negligently  burned  by  firs 
from  the  defendant's  engine." 

A  railroad  company  is  liable  for  an  injury  re- 
ceived by  an  express  messenger  while  riding  in 
a  baggage  car  in  which  It  was  his  duty  to  be, 
where  such  baggage  car  is  wrecked  by  the  com- 
pany's negligence  In  failing  to  provide  a  reason- 
ably safe  bridge,  although  If  he  had  been  riding 
In  a  passenger  car  he  would  not  have  been  in- 
jured. In  whichever  car  he  may  be  he  is  en- 
titled to  the  rights  of  a  passenger.  San  An- 
tonio &  A.  P.  R.  Co.  V.  Adams  (1894)  6  Tex. 
Civ.  App.  102.  24  S.  W.  839. 

The  question  usually  discussed,  however, 
with  regard  to  such  servants  has  been  whether 
they  are  servants  of  the  railway  company,  and 
it  has  uniformly  been  ruled  that  they  are  noL 
See  note  to  Hardy  v.  Shedden  Co.  (1897,  C.  C. 
A.  6th  C.)  37  L.  R.  A.  68;  Elliott,  Railroads* 
I  1578. 

The  decisions  with  respect  to  drovers  travel- 
ing with  stock  on  cattle  trains  are  impliedly  to 
the  same  effect  as  the  above,  though  in  none  of 
them  does  It  appear  that  the  liability  of  the 
railway  companies  was  discussed  with  refer- 
ence to  any  other  question  than  whether  a 
drover's  pass  conferred  on  them  the  rights  of 
passengers.  See  cases  in  Elliott  on  Railroads, 
i  2510. 

The  fact  that  a  reporter  for  a  newspaper  Is 
traveling  upon  a  ticket  which  purports  to  be 
nontransferable,  and  is  made  out  In  the  name 
of  another  employee  in  the  same  department  of 
the  staff  of  the  same  newspaper.  Is  not  a  con- 
clusive proof  that  he  is  a  trespasser  and  not 
entitled  to  recover  for  Injuries  caused  by  the 
railway  company's  negligence,  where  there  is 
also  testimony  going  to  show  that,  with  the 
knowledge  of  the  superintendent  of  the  station 
at  which  the  plaintiff  started  on  his  journey. 
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jarring  of  trains,  upon  persons  passing  un- 
ier  the  bridge,  and  that  the  condition  had 
continued  for  such  a  length  of  time  that 
reasonable  diligence  in  inspection  would 
have  disclosed  it  in  time  for  defendant  to 
have  remedied  the  defect,  it  was  held  that,  in 
the  falling  of  the  brick,  considering  the  na- 
ture of  the  structure,  evidence  was  afforded 
that  the  brick  had  become  gradually  loos- 
ened, and  that  the  defendant,  2  it  had  made  a 


proper  inspection  from  time  to  time,  might 
have  discovered  its  condition.  In  each  case 
the  proof  must  establish  the  existence  of  the 
defendant's  negligence  as  charged.  In  this 
case  the  evidence,  as  hereinbefore  has  been 
pointed  out,  does  not  sustain  the  complaint. 
Judgment  reversed^  with  instructiona  to 
sustain  the  motion  for  a  new  trial. 

Rehearing  denied. 
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THE  JOSEPH  B.  THOMAS.  fall  of  a  keg  negligently  left  by  their  serv- 

ants near  an  open  hatch  In  such  a  manner  as 
to  be  likely  to  fall  into  the  hatch  and  endan- 
ger persons  working  below. 
2.  IVearllffence  will  be  preamned  from 
the  placing  of  an  empty  keg  near  an  open 
hatch  upon  covers  ao  piled  that  Jarring 
them  is  likely  to  cause  the  keg  to  roll  iifto 
the  hatch  and  endanger  men  working  below. 

8.     The  plAcluK  of  a  Icev   on   a  pile   of 
&•     Shipowner*  nre  Unble  for  Injnry-  to  |      hatch  covers  in  such  a  way  as  to  be  likely, 
a  stevedore  at  work  upon  the  vessel  by  the       upon  the  Jnrring  of  the  covers,  to  fall  into 
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the  practice  had  prevailed  for  some  time  pre 
viously  of  allowing  such  employees  to  use  the 
tickets  in  this  Irregular  manner.     Great  North- 
ern R.  Co.  V.  Harrison  (1854)  10  Ezch.  876,  26 
Kng.  L.  &  Eq.  448,  28  L.  J.  Ezch.  N.  8.  308. 

As  to  the  effect  of  a  stipulation  between  the 
•carrier  and  the  master,  see  IV.  c,  aupra, 

YI.  Liability  of  occupant  of  premiaea  to  aerv- 
anta  entering  them. 

a.  General  principlea. 

The  cases  which  we  are  about  to  cite  In  this 
subdivision  relate  to  the  safety  or  uusafety  of 
the  place  of  work  itself.  The  liability  of  the 
owner  or  occupant  of  premises  for  the  condi- 
tion of  machinery  or  other  appliances  used  by 
the  servants  of  other  persons  while  on  the 
premises  will  be  treated  in  X.  infra.  The  ar- 
rangement thus  adopted  has  the  advantage  of 
t>rlnging  out  clearly  the  parallelism  which  ex- 
ists between  cases  in  which  the  servant  is  suing 
his  own  master,  and  those  In  which  he  Is  suing 
a  stranger. 

Stated  in  general  terms,  the  obligation  of  the 
occupier  of  premises  is  "to  take  such  precau- 
tions as  are  reasonable  in  each  instance  to  pre- 
vent mischief."  Thomas  v.  Quartermaine 
(1887)  L.  R.  18  Q.  B.  Div.  685,  605,  56  L.  J. 

0.  B.  N.  8.  340,  57  L.  T.  N.  8.  537,  85  Week. 
Rep.  555,  51  J.  P.  516,  per  Bowen,  L.  J. 

What  precautions  are  "reasonable"  will  de- 
pend, not  only  upon  whether  or  not  the  plain- 
tiff had  a  legal  right  to  be  on  the  premises,  but 
also  upon  the  chai-acter  of  the  business  trans- 
acted on  the  premises,  and  the  standard  of  duty 
which  the  resulting  conditions  may  create. 

1.  Liability  to  aervanta  invited,  expreaaly  or  hy 

implication, 

Bee  also  II.  e,  8,  aupra. 

A  very  numerous  class  of  cases  turns  upon 
the  question  whether  the  plaintiff's  presence 
•on  the  premises  of  the  defendant  was  (1)  right- 
ful, as  having  relation  to  some  transaction  In 
which  the  owner  was  interested,  or  (2)  merely 
for  bis  own  convenience,  or  (3)  positively 
wrongful. 

In  the  first  case  the  right  of  the  servant  is 
assumed  to  rest  upon  the  request,  express  or 
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implied,  of  the  landowner,  or,  to  use  the  more 
common  term,  his  Invitation.  The  nature  and 
extent  of  the  landowner's  doty  under  such  cir- 
cumstances is  well  settled.  ^ 

**If  the  owner  of  premises  knows  that  his 
premises  are  in  a  dangerous  condition,  and  that 
people  are  coming  there  to  work  upon  them  by 
bis  own  permission  and  invitation,  of  course  he 
must  take  reasonable  care  that  those  premises 
do  not  injure  those  who  are  coming  there.  It 
is  because  he  has  the  conduct  and  control  of 
premises  which  may  injure  persoi^s  whom  he 
knows  are  going  to  use  them,  and  who  have  a 
right  to  do  so,  that  he  Is  bound  to  take  care 
to  protect  those  persons  who  will  thus  be 
brought  into  connection  with  him.*'  Bowen, 
L.  J.,  in  Le  Llevre  v.  Gould  [1893]  1  Q.  B.  401. 

"The  owner  or  occupier  of  house  or  land, 
who  permits  a  person  or  persons  to  come  to 
his  bouse  or  land,  has  no  contract  with  such 
person  or  persons,  but  has  a  duty  towards  him 
or  them."  Heaven  v.  Pender  (1883)  L.  R.  11 
Q.  B.  Dlv.  503,  507,  52  L.  J.  Q.  B.  N.  8.  702. 
49  L.  T.  N.  8.  857,  47  J.  P.  709,  per  Brett,  M. 
R. 

"When  one  person  Invites  another  to  come 
upon  bis  premises,  .  .  .  the  person  giving 
the  invitation  must  use  reasonable  care  to  in- 
sure that  the  condition  of  the  premises  does 
not  subject  the  person  invited  to  danger.'*  Ro- 
mer,  J.,  In  Scholes  v.  Brook  (1891)  68  L.  T.  N. 
8.  837. 

In  Indermaur  v.  DameiT  (1866)  L.  R.  1  0. 
P.  274,  35  L.  J.  C.  P.  N.  8.  184,  12  Jur. 
N.  8.  432,  14  L.  T.  N.  S.  484,  14  Week. 
Rep.  586,  1  Harr.  &  R.  248,  where  the  ques- 
tion was  as  to  the  liability  of  the  defendant 
to  a  contractor's  servant  for  injuries  caused 
by  an  unfenced  sbaft,  Wllles,  J.,  after  point- 
ing out  that  the  authorities  respecting  guests 
and  other  bare  licensees,  and  those  respect- 
ing servants  and  others  who  consent  to  Incur 
a  risk,  were  inapplicable,  thus  discussed  the 
law  as  to  the  duty  of  the  occupier  of  a 
building  with  reference  to  persons  resorting 
thereto  in  the  course  of  business,  upon  bis  in- 
vitation, express  or  implied.  "The  common 
case  Is  that  of  a  customer  in  a  shop ;  but  it 
Is  obvious  that  this  is  only  one  of  a  class;  for, 
whether  the  customer  is  actually  chaffering  at 
the  time,  or  actually  buys  or  not,  he  is,  accord- 
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the  batch  and  endanger  men  working  below, 
and  not  The  piling  of  the  covers  or  the  jar- 
nrg  of  them,  will  be  the  proximate  caaae  of 
an  injury  through  the  fall  of  the  keg. 
4.  A  master  la  liable  for  an  Injiiry 
iiLlch  la  a  result  naturally  and  reasonably 
to  he  expected  from  an  act  of  hla  employee 
which  could  have  been  foreseen  and  guarded 
against  by  the  exercise  of  ordinary  care  and 
reasonable  diligence. 

(February  7,  1898.) 

APPEAL  by  claimants  of  the  ship  Joseph 
B.  Thomas  from  a  judgment  of  the  Dis- 
trict Court  of  the  United  States  for  the 
Northern  District  of  California  holding  the 
ship  liable  in  damages  for  injuries  to  a  steve- 
dore which  were  alleged  to  have  been  caused 
by  the  negligence  of  those  intrusted  by  the 
owners  of  the  vessel  with  its  care  and  man- 
agement.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Andres  Sc  Frank  fot  appellants. 

Mr.  Frank  P.  Priokard  for  appellee. 


Kawley,  District  Judge,  delivered  the 
opinion  of  the  court: 

This  is  a  libel  in  rem  against  the  ship 
Joseph  B.  Thomas  to  recover  the  sum  of 
$10,000  as  damages  for  personal  injuries  al- 
leged to  have  been  sustained  in  consequence 
of  the  negligence  of  the  master  of  the  vessel, 
and  of  those  intrusted  by  the  owners  of  said 
vessel  with  its  care  and  management.  The 
undisputed  facts  are  that  Jens  P.  Jensen, 
the  libellant,  was  one  of  a  gang  of  stevedores 
engaged  in  loading  the  ship  at  the  port  of 
Philadelphia,  and  was  injured  while  at  work 
in  the  lower  hold  of  the  vessel,  under  the 
forward  hatch ;  that  at  the  time  of  the  acci- 
dent most  of  the  men,  including  the  libel- 
lant, were  at  work  in  the  lower  hold,  under 
or  near  the  forward  hatch,  engaged  for  the 
most  part  in  tearing  up  a  stage  which  had 
been  put  up  in  the  hold  in  order  to  render 
the  work  of  loading  more  easy;  that  the 
hatch  covers,  consisting  of  three  pieces,  had 
been  taken  off  that  morning,  and  were  piled 
one  on  top  of  the  other,  forward  of  the  for- 


Ing  to  an  undoubted  course  of  authority  and 
practice,  entitled  to  the  exercise  of  reasonable 
care  by  the  occupier  to  prevent  damage  from 
tm usual  danger,  of  which  the  occupier  knows 
or  ought  to  know,  such  as  a  trap  door  left 
open,  unfenced,  and  unlighted.  .  .  .  This 
protection  does  not  depend  upon  the  fact  of  a 
contract  being  entered  Into  In  the  way  of  the 
ahopkeeper's  buslnesa  during  the  stay  of  the 
■cuatbmer,  but  upon  the  fact  that  the  customer 
has  come  into  the  shop  in  pursuance  of  a  tacit 
Invitation  given  by  the  shopkeeper,  with  a 
view  to  business,  which  concerns  himself.  And, 
if  a  customer  were,  after  buying  goods,  to  go 
back  to  the  shop  in  order  to  complain  of  the 
<iuality,  or  that  the  change  was  not  right,  he 
would  be  just  as  much  there  upon  business 
which  concerned  the  shopkeeper,  and  as  much 
entitled  to  protection  during  this  accessory 
visit,  though  It  might  not  be  for  the  shoplceep- 
«r'8  t)eneflt,  as  during  the  principal  visit,  which 
was.  And  If,  instead  of  going  in  himself,  the 
customer  were  to  send  his  servant,  the  servant 
would  be  entitled  to  the  same  consideration  as 
the  master." 

In  some  cases  the  words  "enticement,**  "al- 
lurement," or  "inducement"  are  used  to  de- 
acribe  the  supposed  request  of  the  landowner. 

"The  general  rule  or  principle  applicable  to 
this  class  of  cases  is,  that  an  owner  or  occu- 
pant is  bound  to  keep  hia  premises  In  a  safe 
and  suitable  condition  for  those  who  come  upon 
and  pass  over  them,  using  due  care,  if  he  has 
held  out  any  invitation,  allurement,  or  induce- 
ment, either  express  or  Implied,  by  which  they 
have,  been  led  to  enter  thereon."  Sweeny  v. 
Old  Colony  &  N.  R.  Co.  (1865)  10  Allen,  368, 
«7  Am.  Dec  644. 

"When  the  owner  or  occupant  [of  premises], 
i)y  enticement,  allurement,  or  inducement, 
whether  express  or  implied,  causes  another  to 
come  upon  hia  landa,  he  then  assumes  the  obli- 
gation of  providing  for  the  safety  and  protec- 
tion of  the  person  so  coming,  and  for  any 
breach  of  duty  In  that  respect  such  owner  or 
occupant  becomes  liable  for  any  injury  which 
-may  result  to  the  person  so  caused  to  come 
onto  bis  lands."  Indiana,  B.  &  W.  R.  Co.  v. 
Bamhart   (1888)  115  Ind.  399,  16  N.  E.  121. 

But  the  distinction,  If  any,  between  the  situ- 
ation conceived  to  result  from  such  a  request, 
and  an  Invitation,  Is  Immaterial,  since  the  en- 
ticement,  allorement,  or  inducement,  as  the  case 
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may  be,  must  be  equivalent  to  an  expreas  or 
implied  Invitation.     Ibid. 

An  implied  invitation  may  be  inferred  from 
some  act  or  line  of  conduct,  or  from  some  des' 
ignatlon  or  dedication.  Ibid.;  Sweeny  v.  Old 
Colony  &  N.  B.  Co.  (1865)  10  Allen,  368,  87 
Am.  Dec.  644. 

It  may  be  laid  down  as  a  general  principle 
that  an  Invitation  from  the  occupier  of  prem- 
ises win  be  implied  in  favor  of  any  servant 
who  entera  therein  to  assist  in  the  transaction 
of  any  business  In  which  his  master  and  such 
occupier  have  a  common  Interest,  and  which 
cannot  be  transacted  without  a  visit  to  the 
premises  either  by  the  master  himself  or  some- 
one representing  him. 

Mere  acquiescence  in  the  use  of  one*s  land  Is 
not  BufBclent.  Indiana.  B.  &  W.  R.  Co.  v. 
Barnhart  (1888)   115  Ind.  390,  16  N.  E.  121. 

Persons  who  are  entitled  to  sue  for  the  non- 
performance of  those  duties  of  Insuring  safety 
which  are  Incumbent  on  pccuplers  of  premises 
are  those  who  are  "brought  within  the  risks  of 
unsafe  condition  vr  repair  by  the  occupier's  in- 
vitation on  a  matter  of  common  interest,  or  are 
there  in  the  exerclae  of  a  right."  Pollock, 
Torts,  4th  ed.  p.  471. 

The  scope  of  this  principle,  and  Its  applica- 
tion to  various  sets  of  circumstances,  will  ap- 
pear from  the  cases  cited  in  the  following  sub- 
divisions. 

2.  LiabiHty   to   servants   entering  as  mere   li- 
censees. 

In  regard  to  the  obligations  of  a  landowner 
towards  a  servant  who  entera  premises  merely 
for  his  own  convenience  the  books  supply  oi 
with  the  following  statements  of  principles. 

"Where  a  person  Is  a  mere  licensee,  he  has 
no  cause  of  action  on  account  of  the  dangera 
existing  in  the  place  he  is  permitted  to  enter." 
Holmes  v.  North  Eastern  R.  Co.  (1869)  L.  R. 
4  Exch.  254,  per  Channell,  B. 

"Permission  Involves  leave  and  license,  but 
it  gives  no  right.  If  I  avail  myself  of  permis- 
sion to  cross  a  man's  land  I  do  so  by  virtue  of 
a  license,  not  of  a  right.  It  Is  an  abuse  of  lan- 
guage to  call  it  a  right;  It  is  an  excuse  or  li- 
cense, so  that  the  party  cannot  be  treated  as 
a  trespasser."  Martin,  B.,  in  Bolch  v.  Smith 
(1862)  7  Hurlst.  &  N.  736.  745,  31  L.  J.  Exch. 
N.  S.  201,  8  Jar.  N.  S.  107,  10  Week.  Rep.  887. 
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ward  hatch  on  the  main  deck;  that  these 
htLtcV  covers  were  somewhat  curved;  that 
the  hatch  coamings  were  about  0  or  10 
inches  high,  and  the  covers,  piled  one  on  top 
of  the  other,  were  nearly  flush  with  the 
hatch  coamings ;  that  a  keg  belonging  to  the 
ship,  which  had  been  freshly  painted,  was 
placed  by  someone  on  these  hatch  covers  to 
dry ;  that  this  keg  was  knocked  over  into  the 
hatchway,  and,  in  its  fall,  struck  the  libel- 
lant  on  the  head,  inflicting  severe  injuries; 
or,  in  other  words,  to  quote  the  language  of 
one  of  the  witnesses:  "There  was  a  little 
keg  standing  on  one  corner  of  the  hateh 
cover, — on  the  port  corner  of  the  hateh 
cover ;  and  one  of  the  men  happened  te  touch 
the  top  hateh  cover  on  the  starboard  side, 
and  through  that  it  started  the  keg  off  the 
hatch  cover,  and  the  keg  went  down  through 
the  hatch,  and  struck  the  man." 


The  undisputed  facte  are  substeiitially 
confined  to  two  questions,  viz, :  ( 1 )  Was  it  a 
stevedore  or  a  sailor  who  trod  upon  the* 
hatch  covers?  (2)  Were  the  hateh  covera 
improperly  piled  T  The  court  below,  after 
an  extended  review  of  the  testimony,  came 
to  the  conclusion  that  it  was  one  of  the 
young  men  belonging  to  the  ship,  and  not 
one  of  the  stevedores,  who  stepped  on  the 
hateh  covers,  upsetting  the  keg,  and  that,  so 
far  as  the  evidence  discloses,  the  hatch  cov- 
ers were  piled  in  the  usual  and  proper  man- 
ner. 81  Fed.  Rep.  578.  The  conclusions  of 
the  trial  court  upon  disputed  questions  of 
fact,  where  the  witnesses  were  present  at 
the  trial,  are,  as  a  general  rule,  accepted  by 
the  appellate  court.  The  Albany ^  48  Fed. 
Rep.  605;  The  Alejandro,  15  U.  S.  App.  98^ 
66  Fed.  Rep.  024,  <5  C.  C.  A.  54;  The  lAicy, 
42  U.  S.  App.  IQO,  74  Fed.  Rep.  572,  20  C. 


It  should  be  noted,  however,  that  "there 
might  be  a  caae  where  permission  to  use  land 
as  a  path  may  amount  to  such  an  Inducement 
as  to  lead  the  persons  using  it  to  suppose  It  a 
highway,  and  thus  induce  them  to  use  it  as 
such/'  ninks  v.  South  Yorkshire  R.  &  River 
Dun  Co.  (18G2)  32  L.  J.  Q.  B.  N.  S.  26.  3  Best 
&  S.  244.  7  L.  T.  N.  S.  350,  11  Week.  Rep.  66, 
per  Blackburn,  J. 

"The  owner  of  premises  is  under  no  legal 
duty  to  keep  them  in  good  repair  for  the  ac- 
commodation of  persons  who  go  upon  them  for 
their  own  convenience  merely.  Where  a  per- 
son has  a  license  to  go  upon  the  grounds  or  the 
inclosare  of  another  he  takes  the  premises  as 
be  finds  them,  and  accepts  whatever  perils  he 
Incurs  in  the  use  of  such  license."  Indiana,  B. 
&  W.  R.  Co.  V.  Barnhart  (1888)  113  Ind.  309, 
16  N.  E.  121 :  Crane  Elevator  Co.  v.  Llppert 
(1894)  24  U.  S.  App.  176.  63  Fed.  Rep.  942,  11 
C.  C.  A.  521 ;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  y. 
Ballentlne  (1898)  56  U.  S.  App.  266,  84  Fed. 
Rep.  935,  28  C.  C.  A.  572. 

"The  general  rule  is  that  a  licensee  goes  up- 
on land  at  his  own  risk,  and  must  take  the 
premises  as  he  finds  them."  Reardon  ▼.  Thomp- 
son (1880)  149  Mass.  267,  21  N.  E.  369  (per 
Holmes.  J.),  where  it  was  held  that  "an  open 
hole,  which  is  not  concealed  otherwise  than  by 
the  darkness  of  the  night.  Is  a  danger  which 
a  licensee  must  aTOld  at  his  peril." 

A  "bare  licensee"  is  entitled  only  not  to  be 
led  into  danger  by  "something  like  fraud,'*  or, 
In  other  words,  by  a  trap.  See  Oautret  ▼.  Eger- 
ton  (1867)  L.  R.  2  C.  Ps  375,  86  L.  J.  C.  P.  N. 
B.  191,  16  L.  T.  N.  S.  17.- 15  Week.  Rep.  638, 
per  Willes,  J.;  Bolch  v.  Smith  (1862)  7  Hurlst. 
&  N.  736,  81  L.  J.  Exch.  N.  S.  201,  8  Jar.  N.  S. 
197.  10  Week.  Rep.  387. 

The  duty  owed  to  licensees  Is,  "not  to  pro- 
vide a  safe  and  convenient  place  for  travel,  but 
to  refrain  from  doing  them  any  wilful  Injury 
and  from  setting  traps  for  them."  Biackstone 
V.  Chelmsford  Foundry  Co.  (1898)  170  Mass. 
321,  49  N.  E.  635;  Lake  Erie  &  W.  R.  Co.  ▼. 
Maus  (1898)  (Ind.  App.)  1  Repr.  166,  51  N.  K. 
735. 

"There  is  a  clear  distinction  between  a  li- 
cense and  an  invitation  to  enter  premises,  and 
an  equally  clear  distinction  as  to  the  duty  of 
an  owner  in  the  two  cases.  An  owner  owes  to 
a  licensee  no  duty  as  to  the  condition  of  prem- 
ises, unless  Imposed  by  statute,  save  that  he 
should  not  knowingly  let  him  run  upon  a  hidden 
peril,  or  wilfully  cause  him  barm  ;  while  to  one 
Invited  be  Is  under  obligation  for  reasonable 
security  for  the  purposes  of  the  Invitation." 
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Beehler  v.  Daniels  (1804)  18  R.  i.  568,  27  L.  R. 

A.  512,   29  Atl.  6. 

"The  rule  is  that  he  who  enjoys  the  permis- 
sion or  passive  license  is  only  relieved  from  th«» 
responsibility  of  being  a  trespasser,  and  must 
assume  all  the  ordinary  risk  attached  to  the 
nature  of  the  place  or  the  business  carried  on.'* 
Vauderbeck  v.  Hendry  (1871)  34  N.  J.  L.  467. 

"We  think  that  the  authorities  fully  estab- 
lish the  rule  that  the  licensor  owes  to  the  mere 
licensee  no  duty  except  that  of  abstaining 
from  any  positive  wrongful  act  which  may  re- 
sult In  his  injury,  and  that  the  licensee  takes 
all  risks  as  to  the  safe  condition  of  the  prem- 
ises upon  which  he  enters."  Woodruff  v. 
Bo  wen  (1893)  136  Ind.  431,  22  L.  R.  A.  198,  34 
N.  E.  1113. 

"The  owner  of  land  and  of  buildings  as- 
sumes no  duty  to  one  who  Is  on  his  premises  by 
permission  only,  and  as  a  mere  licensee,  except 
that  he  will  refrain  from  wilful  or  afflrmatlv*>- 
acts  which  are  Injurious."  Gibson  v.  Leonard 
(1892)  143  III.  182,  17  L.  R.  A.  588.  32  N.  E.  182. 

A  person  who  passes  across  a  piece  of  waste 
land  is  not  entitled  to  complain  of  an  excava- 
tion which  he  finds  there,  where  he  Is  merely 
availing  himself  of  the  permission  to  go  upon 
the  land  which  the  owner  has  given  to  anyone 
who  chooses  to  do  so  for  purposes  of  recreation 
or  of  business.     Hounsell  v.  Smyth  (1860)  7  C. 

B.  N.  S.  731,  29  L.  J.  C.  P.  N.  S.  303,  6  Jur.  N. 
S.  807,  8  Weok.  Rep.  277. 

A  plaintiff  does  not  show  any  right  of  ac- 
tion on  the  ground  of  Injury  through  a  breach 
of  duty  on  the  defendant's  part  In  falling  tr> 
maintain  a  bridge  in  good  condition,  where 
his  declaration  simply  alleges  that  the  defend- 
ant permitted  hJm  and  other  persons  going 
to  and  from  his  docks  to  pass  across  such 
bridges,  but  does  not  allege  that  the  ptalntlflT 
was  not  acquainted  with  Its  conditions,  nor  that 
he  was  on  the  premises  upon  the  business  or 
for  the  benefit  of  the  defendant,  nor  that  the 
defendant  was  guilty  of  any  wrongful  act,  such 
as  mlsrepresentlnc:  the  condition  of  the  bridge, 
or  doing  something  equivalent  to  laying  a  trap^ 
for  unwary  passengers.  Gautret  ▼.  Egerton 
(1867)  L.  R.  2  C.  P.  371.  36  L.  J.  C.  P.  N.  S.  191, 
16  L.  T.  N.  S.  17,  16  Week.  Rep.  638. 

The  principle  which  Is  applicable  to  all  the- 
members  of  a  domestic  establishment,  vig., 
that  each  servant  undertakes  to  run  all  the 
ordinary  risks  of  the  service,  Is  also  applicable 
to  a  visitor  to  a  house.  While  he  remains 
there  he  Is  In  the  same  position  as  any  othpr 
member  of  the  establishment,  and  must  take 
bis  chance  with  the  rest.     Southcote  v.  Stanley 
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0.  A.  660;  The  GUndale,  42  U.  S.  App.  546, ' 
81  Fed.  Rep.  635,  26  C.  C.  A.  500.  But  the 
reason  in  M.vor  of  that  rule' does  not  exist, 
and  ciuiinot  be  applied  (at  least,  not  to  the 
same  extent),  in  a  case  like  the  present, 
vk'tere  all  of  the  testimony  was  taken  before 
an  examiner.  The  Qlendale,  42  U.  S.  App. 
546,  81  Fed.  Rep.  635,  26  G.  C.  A.  500.  The 
object  of  arriving  at  a  correct  conclusion  as 
to  the  disputed  facts  in  this  case  is  only  ma^ 
terial  in  so  far  as  the  result  reached  thereon 
might  bear  upon  the  legai  questions  to  be. 
considered, — ^as  to  whether  the  injury  which 
appellee  received  was  occasioned  in  whole  or 
in  part  by  the  negligence  of  one  or  more  of 
his  fellow  servants,  or  was  occasioned  in 
whole  or  in  part  by  the  negligence  of  the 
«i;;ent8  and  servants  of  the  appellants. 
Tliere  is  no  question  raised  as  to  any  contrib- 
utory   negligence    of    the    appellee.    He  is 


clearly  shown  to  be  entirely  free  from  any 
fault  or  negligence  in  the  premises.  The 
legal  contention  of  the  appellants  is  that 
upon  the  facts,  as  found  by  the  district 
court,  the  judgment  should  have  been  in 
their  favor.  Their  argument  is  that  the  in- 
jury to  appellee  occurred  from  the  immedi- 
ate act  of  the  person  who  trod  upon  the  cov- 
ers; that  such  person  was  a  fellow  servant 
of  the  appellee,  one  of  the  employees  of  the 
stevedore  who  was  loading  the  vessel,  under 
a  contract  with  the  owners  thereof,  and  over 
whom  appellants  had  no  control;  that  the 
proximate  cause  of  the  injury  to  appellee 
was  the  fact  that  the  hatch  covers  were  piled 
one  upon  another,  in  such  a  manner  that 
when  the  employee  trod  upon  them  the  cov- 
ers tilted  and  overturned  the  keg,  and  it  fell 
through  the  hatchway  into  the  hold.  The 
legal  contention  of  appellee  is  that,  if  the 


41856)  1  Hurlst  A,  N.  247,  25  L.  J.  Exch.  N.  S. 

300. 

In  the  same  case  Bramwell,  B.,  makes  the 
distinction  tbnt  visitors  are  entitled  to  be  pro- 
tected affainst  injuries  by  misfeasance,  but  not 
iipihist  those  which  result  merely  from  non- 
feasance. 

"In  the  language  of  continental  Jurispru- 
dence, thei^  is  no  question  of  culpa  between 
a  gratuitous  licensee  and  the  licensor,  as  re- 
«aida  the  safe  condition  of  the  property  to 
which  the  license  applies.  Nothing  short  of 
*lolus  will  make  the  licensor  liable.'*  Pollock, 
Torts,  4th  ed.  p.  473. 

No  higher  duty  towards  a  licensee  than  that 
which  Is  ordinarily  Implied  can  be  inferred 
froui  the  fact  that  the  owner  of  the  premises 
Vnows  that  licensee  [here  a  tire  patrol]  may  at 
liny  time  avail  himself  of  the  permission  to  en- 
ter the  premises.  Gibson  v.  Leonard  (1892) 
143  111.  182,  17  L.  R.  A.  588,  32  N.  E.  182. 

In  order  to  denote  with  precision  the  dis- 
tinction between  the  position  of  a  licensee  and 
n  person  who  Is  regarded  as  entering  by  an 
in  r1  tat  Ion,  the  word  "licensee"  should  be  pre- 
-oeded  by  some  such  explanatory  epithet  as 
•mere,"  "bare,"  "naked,"  or  the  like. 

Thus,  in  Holmes  v.  North  Eastern  R.  Co. 
<l*<i9i  L.  R.  4  Exch.  254,  the  facts  of  which  will 
be  stated  VI.  b.  2,  injfra,  Channel],  B.,  said : 
"lu  one  sense  the  plaintiff  was  a  licensee,  but 
he  was  not  a  mere  licensee,  and  the  word 
'mere'  has  a  very  qualifying  operation." 

An  extended  review  of  the  authorities  deal- 
ing with  the  distinction  between  the  position  of 
n  mere  licensee  and  one  who  enters  upon  prem- 
ises by  the  Implied  Invitation  of  the  owner  will 
lie  found  In  Piummer  v.  Dill  (1802)  156  Mass. 
420.  31  N.  E.  128. 

.  The  mere  acquiescence  of  a  landowner  in  the 
use  of  a  strip  of  his  land,  as  a  means  of  access 
t)  premises  adjacent  to  his  own,  has  no  greater 
oflTect  than  to  make  the  persons  so  using  the 
strip  bare  licensees.  Reardon  v.  Thompson 
(1880)  149  Mass.  267,  21  N.  E.  369. 

Compare  the  remark  of  Channell,  B.,  In 
Holmes  v.  North  Eastern  R.  Co.  (1869)  L.  R.  4 
Kxch.  254,  that  the  acquiescence  of  the  defend- 
ant's agent  in  the  plaintiff's  use  of  the  prem- 
ises took  him  out  of  the  category  of  "mere" 
licensee. 

"The  gist  of  the  liability  [of  the  owner  or 
person  in  possession  of  premises  to  provide 
against  the  danger  of  accident  to  one  who  en- 
ters thereon]  consists  in  the  fact  that  the  per- 
son Injured  did  not  act  merely  for  his  own  con- 
venience and  pleasure,  and  from  motives  to 
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which  no  act  or  sign  of  the  owner  or  occupant 
contributed,  but  that  he  entered  the  premises 
because  he  was  led  to  believe  that  they  were 
Intended  to  be  used  by  visitors  or  passengers, 
and  that  such  use  was  not  only  acquiesced  In  by 
the  owner  or  person  in  possession  and  control 
of  the  premises,  but  that  It  was  In  accordance 
with  the  Intention  and  design  with  which  the 
way  or  place  was  adapted  and  prepared  or  al- 
lowed to  be  80  used.  The  true  distinction  is 
this:  A  mere  passive  acquiescence  by  an 
owner  or  occupier  In  a  certain  use  of  his  land 
by  others  Involves  no  liability;  but  If  he  directly 
or  by  Implication  Induces  persons  to  enter  on 
and  pass  over  his  premises,  he  thereby  assumes 
an  obligation  that  they  are  In  a  safe  condition 
suitable  for  such  use,  and  for  a  breach  of  this 
obligation  be  Is  liable  In  damages  to  a  person 
Injured  thereby."  Sweeny  v.  Old  Colony  &  N. 
R.  Co.  (1865)  10  Allen,  368,  87  Am.  Dec.  644. 

The  two  following  decisions  in  which  the 
conception  of  an  entry  made  on  premises 
simply  for  the  convenience  of  the  person  In- 
jured is  especially  prominent  may  be  aptly 
cited  here  as  illustration  of  the  foregoing  gen- 
eral statements. 

In  Batchelor  v.  Fortescue  (1883)  L.  R.  11  Q. 
B.  DIv.  474.  49  L.  T.  N.  S.  644,  the  evidence  on 
the  part  of  the  plaintiff  proved  that  the  de- 
censed  was  employed  to  watch  materials  and 
buildings  belonging  to  his  master;  that,  on  the 
day  on  which  the  accident  happened  he  was 
watching  the  defendant's  men  at  work  on  ad- 
joining premises:  that  he  had  nothing  to  do 
with  the  work  which  they  were  doing;  that  he 
need  not  have  been  where  he  was  to  watch  the 
buildings  and  materials;  and  that  he  stood  and 
allowed  an  Iron  tub  by  which  earth  was  being 
hoisted  from  an  excavation  to  travel  some  3 
feet  over  his  head,  when  the  chain  broke  and 
the  tub  and  its  contents  fell  upon  his  foot.  It 
was  held  that,  upon  this  evidence,  the  plaintiff 
was  a  bare  licensee,  even  if  his  case  could  be 
put  as  high  as  that,  upon  the  spot  where  he 
was  at  the  time  of  the  accident. 

Compare  with  this  decision  a  dictum  of 
Bramwell,  B.,  that  a  person  who  should  enter 
on  railway  premises  to  see  something  that  was 
go!ng  on  in  a  neighboring  field  would  be  a  mere 
licensee.  Holmes  v.  North  Eastern  R.  Co. 
(1S69)  li.  R.  4  Exch.  254. 

An  employee  of  a  manufacturer  who,  in  go- 
ing to  and  from  his  work,  Is  in  the  habit  of 
crossing  a  branch  track  constructed  by  a  rail* 
road  company  upon  bis  master's  premises,  such 
passage  being  tacitly  acquiesced  In  by  the  com* 
pany,  is  a  bare  licensee,  and  cannot  complain 
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facts  should  be  found  by  this  court  as 
claimed  by  the  appellants,  the  judgment  of 
the  court  would  nevertheless  be  correct. 
In  other  words,  his  argument  is  that  it  was 
negligence  on  the  part  of  the  officers  and 
employees  of  the  ship  to  place  an  empty  keg 
upon  a  pile  of  covers,  the  top  of  which  was 
flush  with,  and  adjacent  to,  an  open  hatch- 
way, and  to  allow  the  keg  to  remain  in  that 
position  whercr  any  jar  or  movement  of  the 
covers  would  have  the  effect  of  precipitating 
it  into  the  hold  below,  and  that  this  negli- 
gence was  the  proximate  cause  of  the  injury. 
What  are  the  principles  of  law  applicable  to 
this  case? 

1 .  What  duty  did  appellants  owe  to  appel- 
lee? Their  duty  was  to  provide  him  a  safe 
place  in  which  to  work,  and  to  exercise  ordi- 
nary and  due  diligence  and  care  in  keeping 
the  premises  reasonably  secure  against  in- 


jury or  danger.  This  is  the  pith  and  sub- 
stance of  all  the  decisions  upon  this  subject^ 
as  expressed  in  a  great  variety  of  cases,  each> 
having  reference  to  the  special  facts  an<fi 
surroundings  of  the  evidence  relating  there- 
to. In  Oerrity  v.  The  Kate  Cann,  2  Fed. 
Hep.  241,  246,  where  a  stevedore  was  injurect 
by  the  fall  of  dunnage  and  plank  upon  him». 
the  court  said;  "There  was  a  relation  be- 
tween the  shipowner  and  the  libellant  aris- 
ing, not  out  of  the  mere  presence  of  the  li- 
bellant on  board  the  ship,  but  out  of  the- 
service  he  was  then  engaged  in  performing, 
the  necessity  of  that  service  to  the  shipown- 
er, and  the  circumstances  of  the  libell&ntV 
employment  to  perform  that  service.  The- 
libellant  had,  therefore,  a  right  to  be  where- 
he  was ;  and  it  follows  that  there  was  a  duty 
on  the  part  of  the  owner  to  see  to  it  that  the 
dunnage  and  plank  stowed  above  him  were- 


of  the  fnllure  of  the  company  to  set  the  brakes 
of  cars  left  standing  upon  the  tracks,  the  re- 
sult of  such  omission  being  that  one  of  them  is 
set  in  motion  by  a  high  wind  and  runs  him 
down  while  on  the  track.  Nicholson  v.  Erie 
H.  Co.  (1870)  41  N.  Y.  625. 

On  the  other  hand,  the  nature  of  the  differ- 
ence between  a  license  amounting  to  an  in- 
dQC«'ment  and  a  bare  license  by  tacit  assent,  in 
a  case  where  a  teamster  was  injured  at  a  rail- 
way crossing,  is  set  in  a  very  clear  light  by  the 
following  passage  from  the  opinion  of  the  court 
in  Sweeny  v.  Old  Colony  &  N.  R.  Co.  (1865)  10 
Allen,  368,  87  Am.  Dec.  644:  "It  cannot  in 
any  Just  view  of  the  evidence  be  said  that  the 
defendants  were  passive  only,  and  gave  merely 
a  tacit  license  or  assent  to  the  use  of  the  place 
In  question  ns  a  public  crossing.  On  the  con- 
trary, the  place  or  crossing  was  situated  be- 
tween two  streets  of  the  city  (which  are  much 
frequented  thoroughfares),  and  was  used  by 
great  numbers  of  people  who  had  occasion  to 
pass  from  one  street  to  the  other,  and  it  was 
fitted  and  prepared  by  the  defendants  with  a 
couTenient  plank  crossing,  such  as  is  usually 
constructed  in  nigh  ways,  where  they  are 
crossed  by  the  tracks  of  a  railroad,  in  order  to 
facilitate  the  passage  of  animals  and  vehicles 
over  the  rails.  It  had  been  so  maintained  by 
the  defendants  for  a  number  of  years.  These 
facts  would  seem  to  bring  the  case  within  the 
principle  already  stated,  that  the  license  to  use 
the  crossing  had  been  used  and  enjoyed  under 
such  circumstances  as  to  amount  to  an  in- 
ducement, held  out  by  the  defendants  to  per- 
sons having  occasion  to  pass,  to  believe  that 
it  was  a  highway,  and  to  use  it  as  such.  But 
the  case  does  not  rest  on  these  facts  only.  The 
defendants  had  not  only  constructed  and  fitted 
the  crossing  In  the  same  manner  as  if  it  had 
been  a  highway,  but  they  had  employed  a  per- 
son to  stand  there  with  a  flag,  and  to  warn  per- 
sons who  were  about  to  pass  over  the  railroad 
when  \i  was  safe  for  them  to  attempt  to  cross 
with  their  vehicles  and  animals,  without  inter- 
ference or  collision  with  the  engines  and  cars 
of  the  defendants.  And  it  was  also  shown  that 
when  the  plaintilT  started  to  go  over  the  tracks 
with  his  wagon  it  was  In  obedience  to  a  signal 
from  this  agent  of  the  defendants  that  there 
was  no  obstruction  or  hindrance  to  his  safe 
pussf  ge  over  the  railroad.  These  facts  well 
warranted  the  Jury  in  finding,  as  they  must 
have  done  in  rendering  a  verdict  for  the  plain- 
tiff under  thu  instructions  of  the  court,  that 
the  defendants  induced  the  plaintiff  to  cross  at 
the  time  when  he  attempted  to  do  so  and  met 
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with  the  injury  for  which  he  now  seeks  com- 
pensation. .  .  .  Nor  do  we  think  It  can  be- 
Justly  said  that  the  flagman  in  fact  held  out 
no  inducement  to  the  plaintiff  to  pass.  No  ex- 
press invitation  need  have  been  shown.  It 
would  have  been  only  necessary  for  the  plain- 
tiff to  prove  that  the  agent  did  some  act  to  in- 
dicate that  there  was  no  risk  of  accident  Id 
attempting  to  pass  over  the  crossing.  The 
evidence  at  the  trial  was  clearly  sufficient  to 
show  that  the  agent  of  the  defendants  induced 
the  plaintiff  to  pass,  and  that  he  acted  in  so- 
dolng  wlthm  the  scope  of  the  authority  con- 
ferred on  blni." 

In  some  Instances  a  servant  may  subject 
himself  to  the  disabilities  of  a  licensee  by  usin^ 
the  premises  at  such  a  time  or  in  such  a  man- 
ner that  he  must  be  regarded  as  having  over- 
stepped the  limits  of  that  implied  invitation- 
which  would,  under  other  circumstances,  have 
ir.ured  to  bis  advantage. 

Thus,  an  employee  of  a  customer  of  a  factory 
who,  being  sent  to  pay  a  bill,  enters  by  a  way 
not  intended  to  be  used  as  an  entrance,  and, 
whenever  so  used,  used  in  disregard  of  the 
manifest  Intention  of  the  owners,  as  indicated 
by  the  arrangement  of  their  premises,  is  in 
law,  if  not  a  trespasser,  at  least  one  who  is 
there  by  their  sufferance,  and  takes  the  risk 
attendant  upon  his  being  In  the  factory  in  the 
actual  condition  In  which  It  Is.  There  can  be 
no  recovery,  therefore,  for  his  death  in  conse- 
quence of  his  falling  into  a  vat  of  boillngr 
liquid  while  walking  after  his  entry  along  an 
adequately  lighted  passage  which  was  amply 
wide  enough  and  which  bad  been  used  about 
eight  years  without  accident.  Victory  v.  Baker 
(1876)  67  N.  Y.  866. 

So,  an  employee  of  a  corporation  which  has 
contracted  to  deliver  coal  at  a  school  building,- 
in  going  voluntarily  to  inspect  the  place  where 
the  coal  is  to  be  put,  before  the  day  upon  which 
delivery  is  to  be  made,  without  notice  to  the 
occupants  or  permission  given  by  their  author- 
ized agent,  assumes  all  risk  and  danger  from 
the  condition  of  the  premises,  and  cannot  re- 
cover for  injuries  from  falling  into  a  furnace 
pit.  Rogers  v.  Toronto  Public  School  Board 
(1897)  27  Can.  S.   C.  448. 

So.  the  duty  of  the  owner  **has  relation  to 
the  object  for  which  the  right  of  entry  is  ex- 
tended, and  is  limited  to  responsibility  for  the 
condition  of  that  portion  of  the  premises  re- 
quired for  the  purposes  of  the  visit:  it  does  not 
impose  liability  for  the  want  of  safety  at  a 
point  without  those  limits,  and  where  the  in- 
jured party  was  neither   invited    nor   expected- 
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NO  secured  as  to  prevent  its  falling  upon  him 
of  its  own  weight." 

Tliis  case  was  affirmed  upon  appeal  in  8 
Fed.  Rep.  719. 

In  The  Frank,  45  Fed.  Rep.  494, 
49G,  where  a  seaman  was  engaged  un- 
loading cargo  from  the  hold  of  the  vessel, 
and  hflul  his  leg  broken  by  the  fall  of  lumber 
against  him,  the  court  said :  "The  duty  to 
provide  reasonable  security  against  danger 
to  life  and  limb,  by  at  least  the  usual 
methods,  when  these  dangers  are  brought 
home  to  the  knowledge  of  the  proper  officers, 
is  manifestly  a  general  one.  It  attends  the 
seaman  wherever  he  is  required  to  go  on 
shipboard  in  the  performance  of  his  duties, 
and  applies  as  much  to  a  dangerous  condi- 
tion of  the  cargo  as  to  defective  rigging  or 
a  rotten  spar." 

In  Leathers  v.  Blessing,  105  U.  S.  626,  629, 


26  L.  ed.  1192, 1193,  where  the  libellant  went 
upon  board  a  steamboat,  expecting  a  consign- 
ment of  cotton  seed,  to  ascertain  whether  it 
had  arrived,  and  was  injured  by  the  fiall  of 
a  cotton  bale,  the  court,  after  stating  th» 
facts,  said :  "This  nmkes  the  case  one  of  in- 
vitation to  the  libellant  to  go  on  board  in 
the  transaction  of  business  with  the  master 
and  officers  of  the  vessel,  recognized  by  them 
as  proper  business  to  be  transacted  by  him 
with  them  on  board  of  the  vessel  at  the  time- 
and  place  in  question.  'Under  such  circum- 
stances, the  relation  of  the  roaster  and  of  hia 
co-owner,  through  him,  to  the  libellant,  waa 
such  as  to  create  a  duty  on  them  to  see  that 
the  libellant  was  not  injured  by  the  negli> 
gence  of  the  master." 

See  also  White  v.  France,  L.  R.  2  C.  P. 
Div.  308;  The  Max  Morris,  24  Fed.  Rep. 
860;   The  Carolina,  30  Fed.  Rep.  199;  The 


to  go.*'  Kennedy  v.  Chase  (1898)  119  Cal.  637, 
52  Pac.  83,  holds  that  the  owner  of  a  vessel 
owes  no  duty  to  a  stevedore  employed  by  an 
Independent  contractor  to  put  ballast  in  the 
vessel,  to  maintain  In  a  safe  condition  a  hatch 
which  is  beyond  the  limits  of  his  field  of  work, 
and  is  not  liable  for  injuries  sustained  by  him 
in  falling  through  the  hatch  while  returning 
from  another  point  of  the  boat  where  he  had 
unnecessarily  bung  his  coat. 

So,  a  manufacturer  is  not  bound  to  station 
a  man  at  a  hoistway  unguarded  when  in  use,  to 
give  warning  to  strangers  visiting  the  prem- 
ises, where  such  hoistway  is  in  a  part  of  the 
building  removed  from  the  reach  of  persons 
having  business  to  transact  with  the  owner. 
Murray  v.  McLean  (1870)  57  III.  378. 

So,  It  has  been  held  that  whatever  may  be 
the  precise  obligations  of  a  landowner  to  a 
mere  licensee,  a  mere  license  given  by  the 
owner  to  enter  and  use  premises  which  the  li- 
censee has  full  opportunity  of  Inspecting,  which 
contains  no  concealed  cause  of  mischief,  and  in 
which  any  existing  source  of  danger  Is  appar- 
ent, creates  no  obligation  on  the  owner  to 
guard  the  licensee  against  danger.  Sullivan  v. 
Waters  (1864)  14  Ir.  C.  L.  Rep.  460. 

3.  Liability  to  servants  enterinff  aa  treBpasaers. 

A  comparison  between  the  language  used  in 
the  cases  Just  reviewed  and  the  following  state- 
ments indicate  that,  so  far  as  regards  the  cir- 
cumstances which  will  qualify  licensees  and 
trespassers  to  recover,  the  distinction  between 
the  two  classes  of  complainants  seems  to  t>e 
rather  shadowy. 

"To  trespassers,  or  idlers,  or  persons  visiting 
the  premises  merely  for  their  individual  bene- 
fit, or  from  curiosity,  the  owner  owes  no  duty 
other  than  that  no  wilful  or  wanton  injury 
shall  be  done."  Campbell  v.  Lunsford  (1887) 
83  Ala.  512,  3  So.  522. 

**A  trespasser  who  comes  on  land  of  another 
vvlthout  right  cannot  maintain  an  action  if  he 
runs  against  a  barrier  or  falls  into  an  excava- 
tion there  situated.  The  owner  of  the  land  Is 
not  bound  to  protect  or  provide  safeguards  for 
wrongdoers.  So,  a  licensee,  who  enters  on 
premises  by  permission  only,  without  any  en- 
ticement, allurement,  or  inducement  being  held 
out  to  him  by  the  owner  or  occupant,  cannot  re- 
cover damages  for  injuries  caused  by  obstruc- 
tions or  pitfalls.  He  goes  there  at  his  own 
risk,  and  enjoys  the  license  subject  to  its  con- 
comitant perils.  No  duty  is  imposed  by  law  on 
the  owner  or  occupant  to  keep  his  premises  in 
a  suitable  condition  for  those  who  come  there 
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solely  for  their  own  convenience  or  pleasure^ 
and  who  are  not  either  expressly  invited  to  en- 
ter or  induced  to  come  upon  them  by  the  pur- 
pose for  which  the  premises  are  appropriated 
and  occupied,  or  by  some  preparation  or 
adaptation  of  the  place  for  use  by  customers  or 
passengers  which  might  naturally  and  reason- 
ably lead  them  to  suppose  that  they  might 
properly  and  safely  enter  thereon.'*  Sweeny 
V.  Old  Colony  &  N.  R.  Co.  (1865)  10  Allen,  96^ 
87  Am.  Dec.  644,  adopted  in  Crane  Elevator  Co. 
V.  Lippert  (1894)  24  U.  S.  App.  176,  63  Fed.  Rep. 
942,  11  C.  C.  A.  521. 

b.  Liability  to  servants  transporting  meroham' 
diss,  etc.,  to  or  from  defendant's  premises. 

See  also  III.  supra. 

1.  Servants  conveying  articles  to  or  from  wars' 
houses,  factories,  etc. 

The  duty  of  the  owner  of  premises  to  the 
servant  of  a  customer  is  the  same  as  to  the 
customer  himself.  Indermaur  v.  Dames  (1866) 
L.  R.  1  C.  P.  274,  35  L,  J.  C.  P.  N.  S.  184,  12 
Jur.  N.  S.  432,  14  L.  T.  N.  S.  484,  14  Week. 
Rep.  586,  1  Harr.  &  R.  248.  per  WUles,  J.,  org. 

In  Wilkinson  v.  Fairrie  (1862)  1  Hurlst.  & 
C.  6.33,  32  L.  J.  Exoh.  N.  S.  73,  9  Jur.  N.  S.  i80. 
7  L.  T.  N.  S.  599,  the  plaintiff  was  a  carman 
sent  by  his  master  to  the  defendants'  premises 
to  fetch  some  goods.  Ue  went  there  late  in 
the  evening,  and,  after  waiting  some  time,  he 
was  directed  by  a  servant  of  the  defendants* 
to  go  to  a  place  where  he  would  find  their 
warehouseman.  He  accordingly  proceeded 
there,  and,  in  going  along  a  dark  passage,  fell 
down  a  staircase.  In  the  trial  court  a  nonsuit 
was  directed  upon  !his  alternative,— if  it  was  en 
dark  that  the  plaintlfT  could  not  see,  he  ought 
not  to  have  procei^ded  without  a  light;  if  it  was 
sufficiently  light  for  him  to  see,  he  might  have 
avoided  the  Btaircnse,  which  is  a  very  different 
thing  from  a  hole  or  a  trapdoor,  through  which 
a  person  m&y  fall.  The  court  of  exchequer  up- 
held the  nonsuit,  on  the  ground  that  there  was 
no  question  which  could  have  been  left  to  the 
Jury,  saying:  "It  certainly  was  not  the  duty 
of  the  defendants  to  light  the  passage.  In  gen- 
eral it  Is  the  duty  of  every  person  to  take  care 
of  his  own  safety,  and  not  to  walk  along  a  dark 
passage  without  a  light  to  disclose  to  him  any 
danger.  As  there  was  no  contract,  or  any  pub- 
lic or  private  duty  on  the  part  of  the  defend- 
ants that  their  premises  should  be  In  a  differ- 
ent condition  from  that  in  which  ttey  were, 
it  seems  to  us  that  the  nonsuit  was  perfectly 
right." 
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Fhcenix,  34  Fed.  Rep.  760;  Johnson  v.  First 
Nat.  Bank,  79  Wis.  414,  421,  48  N.  W.  712. 
2.  Was  it  negligence  on  the  part  of  ap- 
pellants in  placing,  or  allowing  its  servants 
to  place,  an  empty  keg  on  the  hatch  covers, 
in  such  a  position  that  an  accidental  jar  or 
disturbance  would  naturally  cause  it  to  fall 
in  the  hatchway,  and  thereby  endanger  the 
life  and  limbs  of  the  stevedores  at  work  in 
the  lower  hold  of  the  vessel?  Was  it  such 
negligence  on  the  part  of  appellants  as  will 
justify  the  court  in  holding  them  liable  in 
damages  for  the  injury  received  by  appellee? 
Was  it  the  proximate  or  efficient  cause  of 
the  injury?  We  do  not  understand  appel- 
lants to  deny  that  the  keg  was  placed  on  the 
covers  by  one  of  their  servants  connected 
with  the  vessel.  It  belonged  to  the  ship, 
and  was  used  as  a  receptacle  for  drinking 
water.     It   had    been    freshly    painted,  and 


was  placed  upon  the  covers  to  dry.  There  is 
no  evidence  tending  in  the  slightest  degree 
to  show  that  it  was  placed  there  by  any  per- 
son other  than  an  employee  of  the  appellants. 
The  argument  of  appellants  is  to  the  effect 
that  the  keg  was  not  placed  in  such  close 
promixity  to  the  hatchway  that,  if  accident- 
ally jarred  or  moved,  it  was  liable  to  roll  or 
fall;  that  its  position  was  not  one  of  im- 
pending danger;  that  there  was  no  probabil- 
ity of  the  injurious  consequences  attached  to 
the  placing  of  the  keg  on  the  covers;  that 
its  position  was  seen  during  the  day  by  the 
stevedores  and  others,  who  never  spoke  of. 
its  being  in  a  dangerous  position;  and  that 
for  these  and  other  reasons  it  ought  not  to 
be  held  that  appellants  did  not  use  reason- 
able care.  Counsel  do  not,  and,  under  the 
facts  could  not,  claim  that  there  was  not 
some  possible  danger.    The  result  shows,  be- 


A  man  sent  with  the  permission  of  the  own- 
ers of  a  cotton  mill  to  carry  away  upon  his 
wagon  a  qtinntlty  of  cotton-seed  bulbs. which 
had  been  presented  to  a  charitable  institu- 
tion, instead  of  being,  as  usual,  sold,  enters  the 
mill  premises,  not  as  a  mere  licensee,  but  by  the 
Invitation  of  the  owners,  and  is  entitled  to  re- 
ceive dnmajres  for  the  death  of  one  of  his  horses, 
caused  by  Its  having  stepped  in  a  puddle  of 
caostlc  soda  uegllgently  allowed  to  escape  from 
the  mill  and  flow  on  to  the  road  by  which  It 
was  customarily  approached  by  persons  having 
bnsineHS  on  the  premises.  Atlanta  Cotton- 
Seed  Oil  Mills  V.  CoflToy  (1887)  80  Qa.  145,  4  S. 
B.  759.  The  court  said:  ''This  case  does  not 
depend  so  much  upon  the  doctrine  of  keeping 
roads  iu  repair  and  reasonably  safe,  as  it  does 
upon  another  principle  of  law.  As  said  before, 
this  was  a  dangerous  chemical  used  In  and 
about  this  mill.  The  danger  of  It  was  known 
to  the  proprietors.  It  was  the  same-  as  if  they 
had  had  some  dangerous  animal  confined  on 
their  premises.  If  they  had  had  such  a  danger- 
ous animal,  and  It  had  escaped  and  Injured  per- 
sons whom  they  had  Invited  to  the  mill,  they 
certainly  would  have  been  liable  unless  they 
had  shown  that  they  had  exercised  reasonable 
cnre  in  keeping  the  animal.  If  they  could  show 
this  of  course  they  would  not  be  liable.  An- 
alogizing the  dangerous  chemical  to  a  dangerous 
animal,  they  ought  to  have  shown  that  they  ex- 
ercised ordinary  care  to  prevent  this  dangerous 
chemical  from  getting  from  the  house  Into  the 
mud  and  becoming  dissolved  with  It.  It  ap- 
pears from  the  record,  as  said  before,  that  they 
did  not  show  or  attempt  to  account  for  the  way 
the  chemical  got  from  the  house  Into  the  mud. 
It  Is  true  the  superintendent  and  the  president 
testified  to  the  ordinary  way  of  sweeping  it  up 
and  putting  It  Into  the  retort  after  It  was 
broken  into  fragments:  but  no  servants  or  em- 
ployees were  Introduced  as  witnesses  to  testify 
as  to  whether  It  came  from  the  house  or  not, 
and,  if  It  did,  in  what  manner  It  got  from  the 
house— whether  by  their  negligence  or  the  acts 
of  others  not  connected  with  the  mill.*' 

The  owner  of  premises,  where  the  servant  of 
one  who  has  contracted  to  deliver  a  commodity 
Is  injured  while  making  such  delivery,  through 
the  fall  of  a  heavy  grating  negligently  left 
without  any  means  of  securing  it,  cannot  es- 
cape liability  on  the  ground  that  it  was  a  fel- 
low servant  of  the  injured  person  who  had 
raised  the  grating  at  an  earlier  hour  of  the 
same  day.  The  doctrine  of  common  employ- 
ment has  no  application  to  such  a  case,  which 
Is  governed  rather  by  the  principle  that  a 
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wrongdoer  Is  not  exempted  from  the  conse- 
quences of  his  own  negligence,  because  some 
stranger  discovers  the  dangerous  conditions 
due  to  such  negligence,  and  omits  to  remedy 
them.  Galvin  v.  New  York  (1889)  112  N.  Y. 
223.  19  N.  E.  673. 

Where  a  teamster,  after  delivering  goods 
for  his  employer  at  the  rear  of  a  store,  In  ac- 
cords noe  with  the  proprietor's  directions,  en- 
ters the  bulrdlng  to  get  a  receipt,  through  the 
back  Instead  of  the  front  door,  and  is  injured 
by  falling  through  an  open  trapdoor,  it  is  for 
the  Jury  to  say  whether.  In  the  absence  of  ex- 
press Instructions  from  the  storekeeper  as  to 
the  proper  door  for  entering,  an  Invitation  to 
enter  by  the  back  door  may  be  Implied  from 
evidence  that  the  storekeeper  had,  without  pro- 
test, allowed  tenussters  to  take  this  route  for  so 
long  a  time  that  the  plaintiff  was  Justified  in 
supposing  that  they  had  assented  to  the  prac- 
tice. Pelton  V.  Schmidt  (1895)  104  Mich.  34.'>, 
62  N.  W.  652. 

2.  Servants  conveying  articles  to  or  from  the 
premises  of  railicay  companies. 

The  obligations  of  railway  companies  to  per- 
sons who  enter  their  premises  to  bring  or  take 
away  goods  belonging  to  their  masters  are  most 
clearly  and  elaborately  explained  In  Holmes  v. 
North  Eastern  R.  Co.  (1869)  L.  R.  4  Exch.  254 
(Affirmed  without  opinion  by  court  of  appeal 
In  (1871)  L.  R.  6  Exch.  123,  40  L.  J.  Exch.  N. 
S.  121,  24  L.  T.  N.  S.  69);  though  It  should  be 
noted  that  the  plaintiff  was  not  a  servant,  but 
working  In  his  own  behalf.  The  doctrine  es- 
tablished by  this  case,  according  to  Cleasby,  B., 
In  Wright  v.  London  &  N.  W.  R.  Co.  (1876)  L. 
R.  1  Q.  B.  Div.  252,  45  L.  J.  Q.  B.  N.  S.  570,  33 
L.  T.  N.  S.  830,  was  that  *'where  a  man  Is  on 
the  premises  of  a  railway  company  for  the  pur- 
pose of  carrying  into  efTect  a  contract  of  car- 
riage and  delivery,  and  gets  the  assent  of  the 
company  (as  indicated  by  the  usual  course  of 
business),  to  assist  in  the  delivery,  the  plain- 
tiff is  entitled  to  redress  If  the  part  of  the 
premises  where  he  is  engaged  is  In  a  condition 
whch  is  dangerous  to  the  persons  engaged  upon 
it,  and  injury  ensues  to  him." 

The  facts  In  the  Holmes  Case  were  as  fol- 
lows: At  a  certain  station  on  the  defendant's 
line  there  was  only  one  porter,  and  it  was  cus- 
tomary for  the  consignees  or  their  servants  to 
assist  In  the  operation  of  unloading,  and  for 
that  purpose  to  pass  along  a  flagged  way, 
which  ran  by  the  side  of  the  wagons  which 
were  shunted  onto  a  siding.  A  coal  wagon 
was  consigned  to  the  plaintiff,  a  farmer  in  the 
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jood  controversy,  that  the  keg  was  placed 
in  &uch  a  position  that  it  was  liable  to  roll 
orer  and  fall,  upon  any  disturbance,  be  it 
alight  or  great.  It  did  fall  wlien  a  person 
inadrertently  or  accidentally  stepped  upon 
the  hatch  covers.  This,  in  the  very  nature  of 
things,  was  liable  to  occur,  and  did  occur. 
There  is  no  need  of  indulging  in  conject- 
ures or  probabilities  as  to  what  was  or  was 
Dot  liable  to  happen  if  the  covers  were 
stepped  upon.  The  placing  and  leaving  of 
the  keg  on  the  top  of  the  hatch  covers, 
whether  within  1  foot  or  4  feet  of  the  hatch, 
cannot,  in  law,  be  said  to  be  the  exercise  of 
ordinary  oare  or  reasonable  diligence.  If 
the  covers  were,  as  claimed  by  appellants, 
improperly  piled,  it  would  not  of  itself  re- 
lieve appellants  from  liability.  It  was  the 
duty  of  the  employee,  when  he  placed  the  keg 
on  the  covers,  to  observe  their  position,  and 


to  see  that  the  place  was  safe;  moreover,  if, 
as  appellants  claim,  the  insecurity  of  the 
hatch  covers  was  plainly  visible  and  appar- 
ent to  the  eye,  then  the  mate  of  the  vessel, 
who  testified  to  this  fact,  and  saw  the  keg 
on  the  covers,  was  certainly  guilty  of  negli- 
gence in  not  removing  it  from  a  place  of 
danger.  It  is  true  that  negligence  is  not  to 
be  presumed  from  the  mere  fact  of  an  in- 
jury having  been  received.  Negligence,  like 
any  other  fact,  must  be  proved.  But  it 
often  happens  that  the  evidence  which  shows 
the  injury,  and  the  manner  in  which  it  oc- 
curred, also  establishes  a  prima  facie  case  of 
negligence,  and  raises  such  a.  strong  pre- 
sumption as  to  cast  upon  the  opposite  party 
the  necessity  of  introducing  proof  of  other 
facts  in  order  to  show  that  there  was  no  neg- 
ligence. In  Sheridan  v.  Foley,  58  N.  J.  L. 
230,  33  Atl.  484,  where    the  injured   party 


neifhbnrhoud.  and  was  shunted  onto  the  sid- 
ing, but  could  not  be  immediately  unloaded, 
^me  dajs  afterwards  the  plaintiff,  being  In 
vane  of  coals,  went  himself  to  the  station  and 
«8ked  the  station  mnster  whether  his  cool 
oouM  not  be  shot.  The  station  roaster  replied 
that  some  lime  must  first  be  removed.  The 
plaintiff  then  said  he  must  have  some  of  the 
coals  and  wonld  get  onto  the  wagon  and  take 
what  he  needed  thence.  The  station  master 
made  no  reply,  and  the  plaintiff,  with  his  serv- 
ant, proceeded  towards  the  wagon,  got  upon 
the  buffer,  took  some  coal  from  the  top  of  the 
wagon,  and  then  descended  on  to  the  flagged 
way.  The  flag  he  stepped  upon,  being  worn. 
guve  way,  and  the  plaintiff  was  thrown  to  the 
lM'>ttom  of  the  cell  and  Injured.  A  verdict  was 
fGQDd  for  the  plaintiff  with  leave  to  the  defend- 
ants to  move  to  enter  a  verdict  for  them,  on 
the  ground  ihnt  there  was  no  evidence  of  negli- 
Kence.  The  Judges  of  the  court  of  exchequer, 
in  discussing  this  contention,  explain  so  clearly 
the  various  aspects  under  which  cases  of  this 
trpe  may  be  viewed  that  it  will  be  worth  while 
to  give  some  lengthy  extracts  from  their 
opinions. 

Kelly.  C.  B.,  said,  amongst  other  things:  "It 
Is  admitted  that  If  the  accident  had  occurred 
whilst  the  plaintiff  was  on  his  way  for  the  pur- 
P<Be  of  unloading  his  wagon  Into  a  cell  in  the 
ordinary  manner,  he  could  have  maintained  an 
sictlon;  but  Inasmuch  as  he  did  not  go  there 
for  the  purpose  of  unloading  his  wagon,  and 
did  not  unload  it  In  the  usual  way.  It  is  said 
ihat  the  case  is  different,  that  he  was  a  mere 
volauteer.  There  is  no  doubt  as  to  the  nature 
of  the  conversation  between  him  and  the 
station  master,  and  that,  although  no  express 
permission  was  given,  neither  was  there  any 
prohibition;  and  on  his  saying  that  he  was 
about  to  get  his  coals  in  this  manner,  he  was 
not  prevented  from  proceeding  along  the 
flagged  way  for  that  purpose.  Now,  there  be- 
ing a  duty  on  the  defendants  to  keep  the  way 
io  such  a  secure  condition  as  to  enable  persons 
coming  to  assist  in  unloading  the  wagons  in 
the  ordinary  way  to  pass  safely,  so  that  they 
would  be  liable  to  such  persons  for  the  conse- 
quences of  its  Insecurity,  the  question  is  only 
whether  they  were  not  equally  under  a  duty  to 
the  plaintiff,  when,  instead  of  unloading  his 
wagon  by  tipping,  he  did  the  same  thing  by 
transferring  the  coals  by  hand  from  the  wagon 
Into  his  own  cart.  In  ray  opinion  there  is  no 
difference.  The  way  was  used  by  the  plaintiff  for 
a  purpose  connected  with  the  performance  of 
the  defendants*  contract  with  him,  and  that  he 
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was  effecting  that  purpose,  with  the  consent  of 
the  defendants,  in  an  unusual  manner,  can 
make  no  difference  in  their  duty  to  him.** 

Bramwcll.  B.,  said:  "I  agree  that  this  rule 
should  be  discharged;  but  I  have  had  consider- 
able doubts,  and  am  not  wholly  free  from  them. 
If  the  plaintiff  had  gone  where  he  did  by  the 
mere  license  of  the  defendants,  he  would  have 
gone  there  subject  to  all  the  risks  attending 
his  going;  as,  for  Instance,  If  he  went  there 
to  see  something  that  was  going  on  in  the 
neighboring  fleld.  If,  therefore,  this  had  been 
the  first  occasion  of  such  an  errand,  he  would 
have  had  no  claim.  But  many  people  had  been 
In  the  habit  of  going  to  unload  their  wagons 
by  tipping,  find  It  became  a  practice,  so  that 
the  consignees  might  consider  It  as  part  of 
their  contract  to  go  and  assist  In  that  opera- 
tion. I  have  had  great  doubt  whether  all  such 
persons  were  not  mere  licensees,  and  I  have 
that  doubt  still;  for  the  defendants  might  at 
any  time  say  to  them,  'You  have  no  right  to  go 
there/  and  prevent  them  from  doing  so.  Still 
I  think  they  come  within  the  description  of  per- 
sons invited  to  go  there.  In  the  same  sense  in 
which  the  public  are  invited  to  walk  into  a 
shop.  They  are  persons  who  are,  in  effect, 
told  that  they  may  safely  do  that  which  it  is 
for  the  convenience  of  both  parties  to  have 
done.'* 

Channell,  B.,  took  the  same  view,  saying: 
*'I  also  have  not  been  free  from  doubt,  but  I 
concur  In  discharging  this  rule.  The  real  diffi- 
culty is  not  In  ascertaining  what  Is  the  law, 
but  in  applying  it  to  the  facts  of  the  case.  I 
quite  concur  in  the  rule  laid  down  by  the  cases, 
that,  where  a  person  is  a  mere  licensee  he  has 
no  cause  of  action  on  account  of  dangers  exist- 
ing in  the  place  he  Is  permitted  to  enter.  Now 
in  one  sense  the  plaintiff  was  a  licensee,  but 
he  was  not  a  mere  licensee*  and  the  word 
'mere'  has  a  very  qualifying  operation.  We 
must  infer  from  the  silence  of  the  station  mas- 
ter that  he  acquiesced  in  the  plaintiff's  going 
onto  the  siding  for  the  purpose  of  getting  coal 
from  his  wagon  in  the  way  In  which  he  did 
get  it,  and  we  are  not  to  suppose  that  any  ad- 
ditional risk  was  caused  by  his  mode  of  de- 
scending from  the  buffer.  The  plaintiff,  then, 
went  there  with  the  consent  of  the  station  mas- 
ter for  the  purpose  of  getting  his  coal,  but  in 
what  relation  did  the  defendants  stand  to  that 
purpose?  In  the  delivery  and  receipt  of  the  coal 
there  was  a  common  interest  In  them  and  in  the 
plaintiff,  since  they  were  bound  to  deliver  It; 
and  this  prevents  the  case  from  being  that  of 
one  who  is  a  mere  licensee.     The  plaintiff  was 
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was  engaged  in  layine  a  sewer  pipe  at  the 
foot  of  one  of  the  waJls  of  a  buildinff  then 
in  the  course  of  construction,  and  was 
struck  upon  the  head  by  a  brick  from  above, 
it  was  held  to  constitute  prima  facie  evi- 
dence of  negligence  on  the  part  of 
the  contractor,  and  that,  in  the  ab- 
sence of  any  explanation  by  the  con- 
tractor, it  would  be  presumed  that  the  in- 
jury occurred  from  want  of  reasonable  care 
on  his  part,  and  that  he  was  liable  for  the 
injuries  inflicted.  The  court  said:  "While 
it  is  true,  as  a  general  principle,  that  mere 
proof  of  the  occurrence  of  an  accident  raises 
no  presumption  of  negligence,  yet  there  is 
a  class  of  cases  where  this  principle  does  not 
govern,— <*a8es  where  the  accident  is  such  as, 
in  the  ordinary  course  of  things,  would  not 
have  happened  if  proper  care  had  been  used. 
In  such  cases  the  maxim  Re»  ipsa  loquitur 


is  held  to  apply,  and  it  is  presumed,  in  the- 
absence  of  explanation  by  the  defendant^ 
that  the  accident  arose  from  want  of  reason- 
able care." 

And  after  quoting  from  Kearney  v.  Lofi- 
don,  B.  d  8.  C,  R.  Co.  L.  R.  5  Q.  B.  411,  L. 
R.  6  Q.  B.  750,  and  Byrne  v.  Boodle,  ^ 
Hurlst.  &  C.  722,  and  citing  Bahr  v.  Lom- 
bard, 53  N.  J.  L.  233,  21  Atl.  190,  and  23- 
Atl.  167,  the  court  concluded  as  follows: 
"The  facts  in  the  present  case  bring  it  with- 
in the  application  of  this  principle.  The 
bricks  were  in  the  custody  of  the  defendant's 
servants  at  the  time  when  this  one  fell,  and 
it  was  their  duty  to  so  handle  them  as  not  to 
endanger  others  who  were  engaged  in  other 
work  upon  the  same  premises.  This  brick 
could  not  have  fallen  of  itself,  and  the  fact 
that  it  fell,  in  the  absence  of  explanation  by 
the  defendant,  raises  a  presumption  of  neg- 


entitled  to  delivery;  and  the  station  master 
must  be  taken  to  have  allowed  him  to  take  de- 
liyery,  not  of  the  whole  of  his  coal  at  once,  but 
of  a  part  of  it  in  that  way.** 

Cleasby,  B.,  thus  expressed  his  concurrence 
with  the  rest  of  the  court:  "I  cannot  but  re- 
gard this  as  a  part  delivery,  not  a  mere  volun- 
tory  permission  to  the  plaintiff  to  get  his  coal. 
He  was  entitled  to  receive  delivery.  The  de- 
fendants* drops  were  all  occupied  and  might 
be  so  for  some  time.  The  plaintiff  did  not  want 
immediate  delivery  of  the  whole,  but  he  did 
wani  a  delivery  of  some  part.  In  a  fair  way 
of  looking  at  the  case,  therefore,  the  coals  were 
to  be  partially  delivered  to  him,  or  he  was  to  be 
allowed  to  obtain  partial  delivery  of  them,  In 
this  way.  To  do  so,  he  must  go  along  the 
flagged  path;  there  was  therefore  an  obligation 
on  the  defendants  to  him  that  the  path  should 
be  in  a  proper  condition.  There  is  the  same 
obligation  as  regards  the  path,  whether  one 
mode  of  delivery  was  adopted  or  another.  The 
question  of  a  mere  license  does  not  arise:  for 
as  soon  as  you  introduce  the  element  of  busi- 
ness, which  has  Its  exigencies  and  Its  necessi- 
ties, all  Idea  of  mere  voluntariness  vanishes.*' 

Where  the  consignee  of  a  heifer,  finding  that 
there  are  only  two  porters  available  at  tbe 
station  of  delivery  for  the  purpose  of  shunting 
the  car  In  which  the  animal  has  been  sent  to 
the  siding  from  which  alone  It  can  be  delivered, 
assists  personally  in  shunting  the  car  In  order 
to  save  time,  and,  while  so  engaged  vrlt\  the 
knowledge  and  assent  of  the  station  master.  Is 
struck  and  injured  by  a  train  negligently  drawn 
onto  the  siding,  the  company  cannot  escape 
liability  for  the  Injury  upon  the  theory  that  he 
is  a  volunteer,  and  In  no  better  position  than 
a  fellow  servant  of  the  company's  employees. 
Wright  V.  London  &  N.  W.  R.  Co.  (1875)  L.  R. 
10  Q.  B.  298  (1S76)  L.  R.  1  Q.  B.  DIv.  252,  45 
L.  J.  Q.  B.  N.  8.  570,  33  L.  T.  N.  S.  830. 
Cleasby,  B.,  thus  disposed  of  the  distinction 
which  the  defendant  had  undertaken  to  draw 
between  the  Holmes  Case  (1869)  4  Exch.  254, 
and  tbe  one  under  review,  vie. :  that,  in  the 
former,  the  injury  had  arisen  from  the  con- 
dition of  the  premises,  while,  in  the  latter,  the 
negligence  alleged  was  that  of  the  defendant's 
servants,  and  so  the  plaintiff's  right  to  recover 
was  barred  by  the  doctrine  of  common  employ- 
ment: "He  has  not  agreed  to  be  the  fellow 
servant  of  the  defendants'  servants.  But,  ac- 
cording to  a  usual  practice,  he  has  assisted  In 
the  delivery  of  his  own  goods,  on  his  own  be- 
half, not  as  a  servant  of  the  company.  On  the 
evidence  the  plaintiff  assisted  either  according 
46  L.  R.  A. 


to  tbe  usage  or  as  a  volunteer;  and  I  cannot 
say  that  the  only  effect  of  the  evidence  is  that 
the  defendants  assented  to  his  being  In  the* 
position  of  a  fellow  servant.*'  MelUsh,  L.  J., 
said:  **The  plaintiff  was  not  a  mere  volunteer,, 
but  was  assisting  to  get  his  own  heifer.  I  do> 
not  say  that  In  every  case  a  person  wanting  to 
get  his  goods  off  the  railway  could  Justify  bis 
being  on  the  premises  assisting  the  railway 
servants;  but  there  may  be  cases  In  which  It 
would  l3e  but  reasonable  that  he  should  Inter- 
fere and  assist  them  where  a  mere  stranger 
could  not.  Hece  there  was  a  dlffllcnlty  In  get- 
ting the  horse-box  shunted;  and  the  practice  at 
the  station  was  to  allow  persons  to  assist  in 
getting  their  cattle-trucks  shunted;  and  In  the 
present  case  the  station-master  was  standlnjp 
by  and  made  no  objection  to  the  plaintiff's  as- 
sisting. It  1a  obvious  that,  if  a  company  al- 
lows persons  to  take  this  part  In  doing  what 
they  ought  to  do,  in  order  to  save  porters,  thej 
must  take  upon  themselves  the  consequencea 
If  the  persons  are  Injured  by  the  negligence  of 
the  company's  servants.*' 

So  far  as  regards  his  right  to  recover  for 
Injuries,  the  servant  of  a  shipper  who  compiiea 
with  the  request  of  a  conductor  who  Is  short 
of  brakemen,  to  couple  a  car  so  that  It  may  be- 
r.*moved  to  the  place  where  It  Is  to  be  loaded, 
acts  in  behalf  of  his  master  In  a  transactlon< 
of  Interests  both  to  the  shipper  and  the  com- 
pany, and  Is  not  a  mere  volunteer,  standing  Id 
the  same  position  as  a  regular  employee  of  the 
company.  The  company  therefore  must  re- 
spond In  damages  for  such  injuries  as  he  may- 
receive  while  making  the  coupling  through  the 
engineer's  negligence.  Eason  v.  Sabine  ic  E. 
T.  R.  Co.  (1886)  65  Tex,  677,  57  Am.  Rep.  606. 

Blakemore  v.  Bristol  &  R.  R.  Co.  (1858)  8  El. 
&  Bl.  1085,  27  L.  J.  Q.  B.  N.  S.  167,  4  Jur.  N. 
S.  657,  6  Week.  Rep.  336,  also  Illustrates  the 
difference  between  the  position  of  a  mere  vol- 
unteer and  the  employees  of  the  consignee,  the 
decision  being  that  the  plaintiff,  a  mere  stran- 
ger who  responded  to  the  invitation  of  such  em- 
ployees to  lend  a  hand  In  helping  them  to  un- 
load their  master's  goods,  could  not  recover 
for  Injuries  caused  by  defects  In  the  crane 
which  they  were  using  by  permission  of  the 
railway  company. 

A  railroad  company  Is  under  the  obligation, 
of  exercising  ordinary  care  that  its  depots  shall 
bo  properly  constructed,  arranged,  and  lighted, 
and  otherwise  made  safe  for  the  servant  of  a 
shlrper  who  has  occasion  to  visit  tbe  premise* 
for  the  transaction  of  his  employer's  business. 
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ligeDce.  If  there  are  any  facts  inconsistent 
with  negligence,  it  is  for  the  defendant  to 
prove  them." 

In  other  words,  there  are  cases  where  the 
fact  that  the  accident  happened  under  given 
conditions, .  and  in  connection  with  certain 
circumstances,  will-  amount  to  evidence  of 
negligence  sufficient  to  charge  the  defendant. 
Sooti  V.  London  de  8t.  K.  Docks  Co,  3  Hurlst. 
&  C.  596;  2  Tborop.  Neg.  1227  et  seq.;  Mul- 
len V.  8i,  John,  57  K.  Y.  567,  15  Am.  Rep. 
530;  Hogan  v.  Manhattan  R,  Co,  149  N.  Y. 
23,  43  N.  E.  403;  Diwon  v.  Phms,  98  Cal. 
384,  388,  20  L.  R.  A.  698,  33  Pac.  268 ;  How- 
aer  v.  Cumberland  d  P,  R,  Co.  80  Md.  146, 
27  L.  R.  A.  154,  30  Atl.  906;  McCauley  v. 
Xorcro99,  155  Mass.  584,  30  N.  E.  464;  1 
Shearm.  &  Redf.  Keg.  §§  58-60. 

The  case  at  bar  is,  in  its  facts,  as  strong 
as  any  of  the  csLStsa  above  cited,  and  as  to 


some  of  them  much  stronger.  Here  the  case 
does  not  rest  upon  the  mere  fact  that  the  keg 
fell  down  the  hatchway,  but  all  the  facts 
tending  to  show  negligence  were  specilically 
proved.  The  placing  of  the  keg  on  the  hatch 
covers,  its  close  proximity  to  the  open  hatch, 
its  liability  to  lose  its  equilibrium  and  be  up- 
set by  any  person  who  might,  by  accident  or 
otherwise,  tread  upon  the  hatch  covers,  all 
tend  to  show,  and  do  show,  that  there  was 
negligence.  These  facts  are  certainly  of 
such  a  nature  as  to  raise  a  presumption  of 
negligence,  according  to  the  maxim  Rea  ipsa 
loquitur.  In  Shearm.  &,  R.  Negligence,  4th 
ed.  §  59,  the  authors  say:  "In  many  cases 
the  maxim  Res  ipsa  loquitur  applies.  The 
affair  speaks  for  itself.  It  is  not  that  in 
any  case  negligence  can  be  assumed  from  the 
mere  fact  of  an  accident  and  an  injury;  but 
in  these    cases    the    surrounding    circum- 


Toledo,  W.  &  W.  R.  Co.  v.  Grush  (1873)  67  III. 
282.  16  Am.  Rep.  61& 

The  fact  that  a  teamster  is  permitted  to  un- 
load freight  at  a  dan$rorou8  place,  and  that  the 
servants  of  the  company  know  that  his  horses 
are  restive,  does  not  Impose  upon  them  the  ex- 
ercise of  especial  care  In  the  management  of 
their  engine.  Chicago  &  N.  W.  R.  Co.  v.  Clark 
(1878)  2  111.  App.  116. 

To  a  teamster  engaged  in  removing  the  load 
front  a  car  placed  at  a  certain  point  for  that 
purpose,  a  railroad  compnny  Is  nnder  a  duty 
not  to  throw  back  other  cars  violently  and  with- 
out warning  against  the  one  which  Is  In  proc- 
ess of  being  unloaded.  Watson  v.  Wabash, 
St.  L.  &  P.  R.  Co.  (1885)  66  Iowa,  164,  23  N.  W. 
380. 

A  railway  company  Is  under  the  obligation  of 
doing  nothing  to  endanger  a  teamster  who  is 
unloading  freight  from  a  car  which  has  been 
left  at  a  place  designated  by  the.  company's 
agent  for  that  purpose,  and  may  therefore  be 
held  liable  for  injuries  which  he  receives  in 
consequence  of  the  running  of  a  locomotive  in 
such  a  manner  as  to  frighten  the  horses  and 
throw  him  from  the  wagon  while  attempting 
to  control  them.  Newson  v.  New  York  C.  R. 
Co.  (1864)  29  N.  T.  885. 

A  railway  ronipany  owes  men  engaged  In 
loading  freight  on  a  car  at  a  depot  the  duty  of 
seeing  that  other  cars  are  not  backed  against 
It  without  warning.  Stlnson  v.  New  York  C. 
R.  Co.  (1866)  82  N.  Y.  833,  88  Am.  Dec.  332. 

Where  a  man  loading  freight  at  a  depot  on 
a  line  used  by  two  companies  Is  injured  by  a 
moving  train  being  driven  against  the  car 
which  he  Is  loading,  the  company  operating 
the  train  Is  responsible  whether  it  owns  the 
rolling  stock  or  not.  Fletcher  v.  Boston  &  M. 
R.  Co.  (1861)  1  Allen,  9.  79  Am.  Dec.  696. 

To  persons  who  are  lawfully  upon  the  track, 
such  as  a  teamster  unloading  coal,  a  railroad 
company  owes  a  duty  of  active  vigilance,  and 
•ttch  persona  hare  a  right  to  become  engrossed 
in  their  labor  to  such  an  extent  that  they  may 
be  oblivions  to  the  approach  of  trains,  relying, 
as  they  may,  upon  the  performance  of  the  duty 
imposed  by  law  upon  the  railroad  company 
with  reference  to  them.  Chicago  A  N.  W.  R. 
Co.  V.  Goebel  (I8861  20  III.  App.  163,  Affirmed 
in  (1887)  110  III.  615,  10  N.  E.  869. 

Where  a  servant  of  a  shipper  of  produce, 
engaged  In  unloading  wheat  from  railroad  cars 
Into  a  vessel,  is  injured  by  the  sudden  starting 
of  seme  cars  which  have  been  unloaded,  while 
he  Is  taking  up  a  sheet  of  canvas  which  is 
spread  between  the  cars  and  the  edge  of  the 
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wharf  to  cntch  any  grain  which  may  fall  during 
the  progress  of  the  unloading,  a  Jury  may 
properly  find  that,  under  such  circumstances, 
the  failure  to  give  any  signal  before  the  cars 
are  moved  Is  negligence.  Barton  v.  New  York 
C.  &  H.  R.  It.  Co.  (1873)  1  Thomp.  &  C.  297. 

As  regards  the  servant  of  a  shipper  who  is 
trucking  cattle  at  a  siding,  a  railroad  company. 
If  it  drives  other  cars  onto  the  siding,  is  un- 
der the  obligation  of  warning  him  sufficiently 
long  before  their  approach  to  enable  him  to  put 
hlntt-elf  In  a  place  of  safety,  or  to  stop  them  be- 
fore they  strike  the  car  where  he  Is  at  work. 
Wyllle  V.  Caledonian  R.  Co.  (1871)  9  Sc.  Sess. 
Cas.  (3d  Scr.)  463. 

A  hnckroan  engagr*d  In  driving  passengers  to 
a  railway  station  Is  a  person  to  whom  the  com- 
pany owes  a  duty  to  exercise  care  that  a  plat- 
form upon  which  he  would  naturally  alight 
when  he  reached  the  station  is  kept  in  a  safe 
condition.  Tobln  v.  Portland,  S.  &  P.  R.  Co. 
(1871)  50  Me.  183,  8  Am.  Rep.  415. 

Of  course  a  railway  company  cannot  be  held 
liable  for  Injuries  to  the  servant  of  a  shipper 
which  are  due  entirely  to  the  negligence  of  the 
coemployees  of  such  servant.  Thus,  where  a 
shipper,  by  consent  of  a  railroad  company,  un- 
dertakes, with  the  help  of  his  own  employees 
alone,  to  run  cars  down  a  grade  to  a  place 
where  they  are  needed  for  loading,  and  while  so 
employed  one  of  snrh  employees  Is  injured  by 
the  negligence  of  his  coemployees,  the  railroad ' 
company  is  not  liable  to  an  action  for  damages 
on  account  of  such  injuries.  Hanna  v.  Chat- 
tanooga &  N.  R.  Co.  (1889)  88  Tenn.  810,  6  L.  R. 
A.  727,  12  8.  W.  7ia 

3.  Miscellaneous, 

A  person  who  goes  on  board  a  ship  to  carry 
parcels  for  a  friend  is  not  a  mere  volunteer, 
and  may  recover  damages  for  Injuries  caused 
by  the  negligence  of  the  ship's  crew  In  mov- 
ing the  sliip  while  he  Is  on  the  gangway,  and 
so  throwing  him  into  the  water.  Trice  v. 
Clarence,  etc.  Nav.  Co.  (1884)  6  New  South 
Wales  L.  R.  187,  foJlowlng  Heaven  v.  Pender 
and  similar  casea 

The  owner  of  an  elevator,  although  he  is  not 
the  master  of  sailors  on  a  vessel  which  is  being 
unloaded  by  means  of  the  elevator,  and  owes 
them  no  duties  as  their  master,  is  under  the 
implied  obligation  to  keep  the  machinery  In  a 
reasonably  safe  and  secure  condition,  and  to 
operate  the  same  carefully,  so  as  not  to  injure 
them.  Minor  v.  Clark  (1889)  28  N.  Y.  S.  R.  184, 
8  N.  Y.  Supp.  616. 

In  an  action  for  i>er8onal  Injuries  received 
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stances,  which  are  necessarily  brought  into 
view  by  showing  how  the  accident  occurred, 
contain,  without  further  proof,  sufficient  evi- 
dence of  the  defendant's  duty,  and  of  his  neg- 
lect to  perform  it  The  fact  of  the  casualty, 
and  the  attendant  circumstances,  may  them- 
selves furnish  all  the  proof  of  negligence  that 
the  injured  person  is  able  to  offer,  or  that  it 
is  necessary  to  offer.  The  accident,  the  in- 
jury, and  the  circumstances  under  which 
they  occurred  are  in  some  cases  sufficient  to 
raise  a  presumption  of  negligence,  and  thus 
cast  upon  the  defendant  the  burden  of  es- 
tablishing his  freedom  from  fault." 

But  counsel  argue  that  the  negligence  of 
the  servant  of  appellants  in  placing  the  keg 
in  the  position  stated  was  not  the  priximate 
cause  of  the  injury;  that  it  was  the  negli- 
gence of  the  stevedore  in  piling  the  covers,  and 
the  negligence  of  the  stevedore  in  stepping  on 


the  covers,  that  was  the  proximate  cause  of 
the  accident  that  occurred.  Of  course,  if  the 
man  or  boy  had  not  run  against  or  stepped 
upon  the  covers,  there  might  not  have  been 
any  accident  at  that  particular  time.  But 
it  was  not  the  covers,  nor  the  person  that 
stepped  on  the  covers,  that  was  the  real 
cause  of  the  injury.  You  can  twist  and  turn 
the  facts  in  any  direction  which  the  ingenu- 
ity and  ability  of  counsel  may  suggest,  but 
the  mind  is  inevitably  forced  to  the  conclu- 
sion that  it  was  the  negligent  placing  of  the 
keg  in  a  dangerous  position  that  constituted 
the  efficient  and  controlling  cause  of  the 
injury.  It  was  the  natural  result,  which,  in 
the  light  of  the  attending  circumstances,  the 
appellants  ought  reasonably  to  have  foreseen 
might  occur  when  the  keg  was  put  upon  the 
covers;  and  one  which,  by  the  exercise  of 
ordinary    care  and    prudence,    they  should 


by  plaintiff  while  employed  on  It  float  contain- 
ing railroad  cars  which  was  being  pulled  Into 
defendant*8  ferry  sllp«  it  is  error  to  take  the 
case  from  the  jury,  where  the  evidence  is  that 
the  Injury  was  caused  by  allowing  large  keys 
weighing  several  hundred  pounds,  used  for 
fastening  the  float  to  a  movable  bridge,  to  re- 
main projecting  over  the  bridge,  Instead  of  be- 
ing drawn  back  upon  it,  as  was  the  custom: 
that  the  night  was  dark,  and  the  bridge  not 
sufficiently  lighted; that  the  defendant's  bridge- 
man  told  the  captain  of  the  float  on  which 
plaintiff  was  employed  to  draw  out  another 
float  in  the  blip  so  that  he  could  get  in;  and 
that  fifteen  or  twenty  minutes  elapsed  there- 
after before  the  Injury  occurred,  while  the  keys 
could  have  been  pulled  back  within  two 
minutes.  Hart  v.  Delaware,  L.  &  W.  B.  Co. 
(1894)  76  Huu,  296.  27  N.  Y.  Bupp.  767.  (Van 
Brunt,  P.  J.,  dissented  on  the  ground  that  the 
evidence  clearly  showed  that  the  accident  was 
caused  by  the  undue  haste  of  the  pilot  in  run- 
ning the  float  Into  the  slip  before  the  defend- 
ant's employees  had  any  reason  to  suppose  that 
it  was  coming  or  that  it  was  necessary  to  pre- 
pare for  its  opproach.) 

c.  Liahiliip  of  otcner  of  premitea  to  servants  of 
persona  oontraotinif  with  him  for  the  per- 
formance of  icork  thereon. 

The  cases  in  regard  to  appliances  furnished 
to  contractors  for  use  on  the  work  are  cited  in 
X.  infra. 

See  also  a  note  on  Liability  to  employee*  of 
contractor  for  unsafe  appliances  or  place  of 
labor.  Bright  v.  Bamett  &  VL  Co.  (1894;  Wis.) 
26  L.  B.  A.  524. 

1.  General  principles. 
See  also  IV.  supra. 

"If  a  man  contracts  with  another  to  perform 
some  piece  of  work  in  the  proper  line  of  the 
other's  trade,  he  Is  not.  In  consequence  of  that 
contract,  under  any  duty  to  the  employer  of 
the  other."  Bobertson  v.  Bussell  (1885)  12  Ct. 
of  Sees.  Cas.  (4th  Ser.)  634. 

Still  less  will  the  mere  ownership  of  real  es- 
tate upon  which  there  are  dangers  render  the 
owner  liable  to  servants  of  a  contractor  who 
may  receive  Injury  In  consequence  of  these  dan- 
gers. Some  personal  fault  must  be  Involved, 
or  neglect  of  duty,  before  there  can  be  personal 
responsibility.  Samuelson  v.  Cleveland  Iron 
Mln.  Co.  (1882)  49  Mich.  164,  43  Am.  Bep.  456, 
13  N.  W.  499. 

On  the  other  hand,  exemption  from  responsl- 
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billty  is  clearly  not  a  necessary  consequence 
of  the  fact  that  the  employer  of  a  contractor 
does  not  bear  the  relation  of  master  to  the 
contractor's  servants. 

In  Johnson  v.  Spear  (1889)  76  Mich.  139,  42 
N.  W.  1092.  the  court,  after  stating  th*e  princi- 
ples applicable  to  the  relation  of  master  and 
servant,  proceeded  thus:  "It  does  not  follow, 
however,  that  the  defendant  is  not  liable  for 
injuries  which  may  be  received  by  those  per- 
sons employed  by  his  contractor  to  unload  ves- 
sels at  his  dock.  If  the  injuries  result  from 
the  negligence  of  the  defendant  while  work  Is 
being  done  upon  his  premises,  and  through  his 
fault  In  not  keeping  them  In  a  suitable  and  safe 
condition,  he  is  liable  to  any  servants  of  the 
contractor  for  injuries  resulting  to  them  from 
defects  therein :  not  because  there  Is  any  con- 
tract obligation  between  the  parties,  but  aris- 
ing out  of  bis  obligation  or  duty  to  provide  safe 
appliances  for  the  servants  of  the  contractor 
to  use,  and  to  keep  his  premises  upon  which 
such  servants  are  at  work  In  a  reasonably  safe 
condition,  whether  the  contract  provides  for  it 
or  not." 

"Where  the  duty  to  keep  premises  in  safe 
condition  Is  upon  the  owner,  it  Is  no  excuse 
that  the  danger  is  attributable  to  the  personal 
fault  of  a  contractor  or  of  any  third  person." 
Samuelson  v.  Cleveland  Iron  Min.  Co.  (1882) 
49  Mich.  169.  43  Am.  Bep.  456,  13  N.  W.  409. 

The  personal  fault  which  will  render  the 
principal  employer  liable  may  consist  In  his 
own  negligence,  as  where  he  either  directed 
the  act  from  which  injury  resulted,  or  took  an 
afllrmative,  active  part  in  the  commission  of 
that  act.  Burke  v.  Ireland  (1898)  26  App. 
Div.  487,  50  N.  Y.  Supp.  369. 

A  steel  company  Is  liable  to  the  employee  of 
one  whom  it  has  constituted  its  agent  to  erect 
a  bridge  for  injuries  resulting  from  the  fact 
that  the  Iron  furnished  to  the  agent,  In  accord- 
ance with  the  agreement  between  him  and  the 
company,  is  so  weak  that  it  will  not  stand  the 
strain  Incident  to  putting  the  bridge  together, 
such  weakness  being  due  to  the  failure  to  manu- 
facture the  Iron  In  the  manner  required  by  the 
agreement.  Gross  v.  Carnegie  Steel  Co.  (1897) 
28  Plttsb.  L.  J.  N.  S.  818. 

Or  such  fault  may  be  Imputed  to  him  for  the 
reason  that  the  particular  act  complained  of 
was  culpable  and  done  by  one  of  his  own  serv- 
ants In  the  course  of  his  employment. 

Thus,  the  owner  of  a  building  who  permits 
the  servant  of  a  contractor  for  the  carpenter- 
ing work  to  use  an  elevator,  after  the  ordinary 
traffic  has  ceased,  for  the  purpose  of  reachins 
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have  giMirded  against.  They  were  required 
to  use  such  precautions  to  avoid  danger  as 
a  person  of  ordinary  prudence  would  use  for 
Lis  own  protection.  It  makes  no  difference 
whether  it  was  a  man  or  a  dog  that  ran 
against  or  stepped  upon  the  covers,  or 
whether  it  was  a  jar  occasioned  by  the  fall- 
ing of  a  heavy  box  or  a  gale  of  wind.  It 
was  the  placing  of  the  keg  in  such  a  position 
that  it  was  liable  to  be  upset  from  any  of 
these  causes,  that  constitutes  the  negligence, 
and  creates  the  liability,  notwithstanding 
the  fact  that  there  were  other  causes  which 
may  have  immediately  or  remotely  contrib- 
ute to  the  accident.  Negligence  may  be  the 
proximate  cause  of  an  injury  of  which  it  is 
not  the  sole  or  immediate  cause.  If  appel- 
lant's negligence  concurred  with  some  other 
event  (other  than  the  fault  of  appellee)  to 
produce  the  injury,  so  that  it  clearly  appears 


that  but  for  such  negligence  the  injury  would 
not  have  happened,  and  both  circumstances 
are  closely  connected  with  the  injury  in  the 
order  of  events,  the  appellants  would  be  re- 
sponsible, tliough  their  negligent  act  was 
not  the  nearest  cause  in  the  order  of  time. 
The  rule  is  given  in  1  Shearm.  &  Redf.  4th 
ed.  §  31,  as  k>11ows:  "The  mere  fact  that 
another  person  concurs  or  co-operates  in  pro- 
ducing tne  injury,  or  contributes  thereto,  in 
any  degree,  whether  large  or  small,  is  of  no 
importance.  .  .  .  It  is  immaterial  how 
many  others  have  been  in  fault,  if  the  de- 
fendant's act  was  an  efficient  cause  of  the  in- 
jury." 

In  10  Am.  &  Eng.  Enc.  Law,  p.  440,  it  is 
said:  "It  is  no  defense  in  an  action  for  a 
negligent  injury,  that  the  negligence  of  a 
third  person,  or  an  inevitable  accident,  or  an 
inanimate  thing,  contributed  to  cause  the  in* 


certain  places  In  the  shaft.  Is  liable  for  Injarles 
received  by  such  servant  through  the  negligence 
of  the  man  operating  the  elevator  in  failing  to 
keep  it  under  control.  I-IlggiDS  v.  Western  U. 
Teleg.  Co.  (1894)  8  Misc.  433,  28  N.  Y.  Supp. 
676. 

See  also.-  as  laying  down  the  general  rule, 
Delong  V.  Barrett,  25  N.  B.  140. 

In  Burke  v.  Ireland  (1898)  26  App.  Dlv.  487, 
50  N.  T.  Supp.  369,  the  court,  after  stating 
that  the  owner  of  a  building  under  erection  by 
a  contractor  was  responsible  for  Injuries  result- 
ing to  ttie  contractor's  servant  to  consequence 
of  the  defective  design  of  the  building,  and  that 
be  was  not,  as  a  general  rule,  responsible  for 
the  negligence  of  the  contractor  In  the  execu- 
tion of  the  contract,  proceeded  to  discuss  the 
special  contention  of  the  plaintiff  that  the  build- 
ing law,  which  prescribes  the  manner  in  which 
structures  are  to  be  built,  made  the  owner  an 
absolute  guarantor  that  the  building  would  be 
in  compliance  with  the  statute.  "The  general 
rule  Is  that  the  owner  of  real  property  Is  not 
responsible  for  the  negligent  act  of  an  independ- 
ent contractor  who  performs  work  thereon. 
To  this  rule  certain  cases  are  exceptions,  as 
where  the  act  which  the  owner  has  directed  to 
be  done  itself  creates  the  Injury,  or  is  immi- 
nently dangerous.  There  is  another  class  which 
forms  an  exception,  where  the  duty  is  imposed 
by  law,  or  the  act  done  is  authorized  only  by 
some  special  franchise  or  privilege  granted  the 
owner.  A  chute  or  coal  hole  maintained  in  the 
street  by  the  owner  of  the  abutting  property, 
and  excavations  in  the  highway  made  In  the 
course  of  laying  a  railroad  or  gas  mains  there- 
in, are  examples  of  the  latter  class,  and  In  such 
cases  the  person  exercising  the  privilege  or 
franchise  must  see  to  it,  at  his  peril,  that  the 
contractor  properly  guards  the  obstructions 
created  in  the  street.  But  the  owner  obtains  by 
the  building  laws  no  privilege  to  construct 
buildings  on  his  property.  He  has  the  right  to 
improve  his  property  as  he  will  (not  creating 
a  nuisance),  without  the  authority  of  any  stat- 
ute, and  the  building  laws  merely  limit,  in  the 
exercise  of  the  police  power,  existing  rights ; 
they  do  not  confer  any." 

In  a  subsequent  passage  of  Its  opinion  in  the 
same  case,  the  court,  after  remarking  that  It 
had  not  been  able  to  find  any  authorities  bear- 
ing directly  on  the  question  now  far  the  own- 
er of  real  property  was  liable  for  the  defects 
or  error  in  the  design  of  a  building  erected  un- 
der contract,  where  such  defects  or  error  arise 
from  the  negligence  or  misconduct  of  his  archi- 
tect, proceeded  to  state  its  views  as  follows : 
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"The  whole  theory  of  liability  imposed  upon  the 
master  in  this  class  of  cases  is  for  his  personal 
negligence  or  fault;  and  he  is  only  liable  for 
the  acts  of  other  persons  when  such  persons  are 
discharging  the  duty  that  he  should  have  done 
or  assumed  to  do  himself.  In  the  conduct  of  a 
manufacturing  business  the  tools  and  appli- 
ances constantly  wear  out  or  become  defective 
by  use  or  accident.  It  may,  therefore,  be  prop- 
erly said  that  the  repair  or  replacement  of  de- 
fective tools  and  appliances  Is  a  part  of  the 
conduct  of  the  very  business  upon  which  the 
employer  has  entered.  But  a  layman,  neither 
a  builder  nor  an  architect,  cannot  be  expected 
to  know  the  strength  of  various  structures,  the 
strain  on  their  various  parts,  or  the  requisite 
size  or  strength  of  the  materials  to  carry  those 
strains.  It  is  also  to  be  borne  in  mind  that  in 
this  case  it  was  the  very  work  in  the  perform- 
ance of  which  the  plaintiffs'  Intestates  were  en- 
gaged that  failed  and  caused  their  death:  The 
question  is,  therefore,  not  strictly  that  of  a 
proper  place  to  work  or  appliances  to  work 
with,  and  there  rests  upon  the  owner  a  differ- 
ent degree  of  liability  to  those  who  may  be  en- 
gaged in  the  erection  of  a  building  from  that 
which  he  bears  to  those  who  may  use  the  build- 
ing after  It  is  erected.  Stourbridge  v.  Brook- 
lyn City  R.  Co.  (1896)  9  App.  Div.  129,  41  N. 
Y.  Supp.  128:  Murphy  v.  Boston  &  A.  R.  Co. 
(1882)  88  N.  Y.  146.  We  think  that  In  such 
case,  where  an  owner  employs  a  competent  and 
skilful  architect  to  design  the  building,  he  is 
not  responsible  to  the  employees  of  contractors 
who  agree  to  construct  the  building  according 
to  such  design  for  faults  or  defects  in  the  de- 
sign of  which  he  neither  knew  nor  should  have 
known.  Of  course,  to  relieve  the  owner  from 
liability  it  must  appear  that  he  fairly  committed 
the  subject-matter  to  the  architect,  and  that 
the  deficiencies  or  defects  of  the  design  did  not 
proceed  from  his  interference  or  direction.'* 

The  duty  of  a  principal  employer  to  the  con- 
tractor's servants  has  been  stated  in  Its  most 
general  form  by  Lord  Herschel  in  Membery  v. 
Great  Western  R.  Co.  (1880)  L.  R.  14  App.  Cas. 
179,  191.  58  L.  J.  Q.  B.  N.  S.  563,  61  L.  T.  N. 
S.  566.  38  Week.  Rep.  145.  54  J.  P.  244.  There, 
in  speaking  of  the  obligations  of  a  railway  com- 
pany to  the  servant  of  one  who  had  contracted 
to  do  shunting  work  In  a  yard,  he  said :  "It 
might  be  (and  I  confess  that  I  should  myself 
be  disposed  to  think  that  it  was)  their  duty  to 
take  due  and  reasonable  care  that  in  the  carry- 
ing on  of  their  business  they  did  not  subject 
him  to  unreasonable  risk  owing  to  the  acts 
which  they  did  in  the  carrying  on  of  that  busl- 
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jury  of  the  plaintiff,  if  the  negligence  of  the 
defendant  was  aji  efficient  cause  of  the  in- 
jury. In  such  cases  the  fact  that  some  other 
cause  operates  with  the  negligence  of  the  de- 
fendant in  producing  the  injury  does  not  re- 
lieve the  defendant  from  liability.  His  orig- 
inal wrong  concurring  with  some  other 
cause,  and  both  operating  proximately  at  the 
same  time  in  the  production  of  the  injury, 
he  is  liable  to  respond  in  damages,  whether 
the  other  cause  was  a  guilty  or  an  innocent 
one." 

Numerous  authorities  are  there  cited  in 
support  of  this  text.  See  also  Pollard  v. 
Maine  C.  R,  Co,  87  Me.  61,  66,  32  Atl.  735; 
Hall  V.  Ogden  City  Street  R.  Co,  13  Utah, 
243,  44  Pac.  1040,  1049 ;  Paulmier  v.  Erie  R. 
Co.  34  N.  J.  L.  151,  155;  Stetler  v.  Chicago 
<£  N,  W,  R,  Co,  40  Wis.  497,  509,  1  N.  W. 
112. 

In  The  Phopnue,  34  Fed.  Rep.  700.  where 
there  was  some  evidence  to  the  effect  that  the 


acts  of  a  fellow  servant  also  contributed  to 
the  injury,  Simonton,  J.,  said:  "But  for 
the  negligence  of  the  one,  perhaps  the  ac- 
tion of  the  other,  the  accident  might  not 
have  happened.  .  .  .  This,  however,  does 
not  exonerate  the  ship.  Even  in  the  narrow 
administration  of  the  conmion-law  courts 
the  negligence  of  an  employee  will  not  ex- 
cuse the  conmion  master  for  an  injury  to 
a  fellow  servant,  if  the  master  himself 
was  negligent  [Grand  Trunk  R,  Co.  y. 
Cummingsy  100  U.  S.  700,  27  L.  ed.  aOO.  I 
Sup.  Ct.  Rep.  493 ) ;  and  in  the  broad  and  lib- 
ersd  administration  of  admiralty,  contribu- 
tory negligence  on  the  part  of  the  libellant 
himself  would  not  exonerate  the  ship." 

The  conclusions  we  have  reached  are  not  in 
opposition  to  the  principles  announced  in 
the  authorities  cited  by  appellants,  when  ap- 
plied to  the  particular  facts  in  each  case. 
In  Millie  v.  Manhattan  R,  Co.  10  Misc.  734, 
31  N.    Y.    Supp.    801,  the  evidence  merely 


ness.  If  they  were  carrying  on  a  dangerous 
basiness.  and  one  which  would  subject  people 
employed  upon  tbeir  premises  for  their  benefit 
to  risk,  they  must  take  reasonable  care,  as  it 
seems  to  me,  that  they  do  not  do  any  act  (I 
emphatically  use  the  word,  act,)  which  would 
endanger  the  safety  of  the  persons  who  thus, 
to  their  knowledge,  are  employed  about  their 
businesses  upon  their  premises." 

2.  Duty  to  sei'vanta  »ent  to  do  temporary  work. 

The  class  to  which  a  workman  sent  by  his 
master  to  make  repairs  in  machinery  belongs 
"includes  persons  who  go,  not  as  mere  volun- 
teers or  licensees,  or  guests,  or  servants,  or 
persons  whose  employment  Is  such  that  dan- 
ger may  be  considered  as  bargained  for,  but 
who  go  upon  business  which  concerns  the  occa- 
pier,  and  upon  hts  Invitation,  express  or  Im- 
plied." Indermaur  v.  Dames  (1800)  L.  R.  1  C. 
P.  274,  35  L.  J.  C.  P.  N.  S.  184.  12  Jur.  N.  S. 
432.  14  L,  T.  N.  S.  484.  14  Week.  Rep.  586.  1 
Harr.  ft  R.  243,  (1807)  L.  R.  2  C.  P.  811,  38 
L,  J.  Exch.  N.  S.  181,  18  L.  T.  N.  S.  203,  15 
Week.   Rep.  434. 

In  that  case  the  evidence  was  that  the  de- 
fendant was  a  sugar  refiner,  at  wbobe  place  of 
business  there  was  a  shaft  4  feet  3  Inches 
square  and  29  feet  3  Inches  deep,  used  for  mov- 
ing the  sugar:  that  the  shaft  was  necessary, 
usual,  and  proper  In  the  way  of  the  dctendont's 
business ;  that,  while  It  was  In  use,  It  was  nec- 
essary and  proper  that  it  should  be  open  and 
unfenced :  that  when  it  \va«f  not  In  use  't  was 
sometimes  necessary,  wi*;j  p'torimce  to  venti- 
lation, that  it  should  l>e  open  ;  that  it  was  not 
necessary  that  it  should,  wbeu  not  in  use,  be 
unfenced  :  and  it  might  then  without  Injury  to 
the  business  have  been  fenced  by  a  rail. 
Whether  it  was  usual  to  fence  similar  shafts 
when  not  in  use  did  not  distinctly  appear ;  and 
the  court  observed  that  this  was  not  very  mate- 
rial, because  such  protection  was  unquestion- 
ably proper.  In  the  sense  of  being  reasonable, 
with  reference  to  the  safety  of  persons  having  a 
right  to  move  about  upon  the  floor  where  the 
shaft  in  fact  was.  becanse  In  Its  natnre  it 
formed  a  pitfall  there.  At  the  time  of  the  acci- 
dent It  was  not  In  use,  and  It  was  open  and  un- 
fenced. The  plaintiff  was  a  Journeyman  gas- 
fitter  In  the  employ  of  a  patentee  who  had  sup- 
plied the  defendant  with  his  patent  gas  regu- 
larly, to  be  paid  for  upon  the  terms  that  It  ef- 
fected a  certain  saving.  The  plaintiff  was  sent 
by  his  employer  to  the  defendant's  place  of  bnsl 
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ness  for  the  purpose  of  ascertaining  whether 
any  saving  had  been  effected,  and,  under  cir- 
cumstances as  to  which  the  evidence  was  con- 
flicting, but  accidentally,  and,  as  the  Jury  found, 
without  any  fault  or  negligence  on  his  part,  fell 
down  the  shaft,  and  was  seriously  hurt.  It 
was  argued,  that,  as  the  defendant  had  objected 
to  the  plaintiff's  working  at  the  place  upon  a 
former  occasion,  he  (the  plaintiff)  could  not  be 
considered  as  having  been  In  the  place  with  the 
defendant's  leave  at  the  time  of  the  accident ; 
but  the  evidence  did  not  establish  a  peremp- 
tory or  absolute  objection  to  the  plaintiff's  be- 
ing employed,  so  as  to  make  the  sending  of  him 
upon  the  occasion  of  the  accident  any  more 
against  the  defendant's  will  than  the  sending 
of  any  other  workman ;  and  the  employment, 
and  the  implied  authority  resulting  therefrom 
to  test  the  apparatus,  were  not  of  a  character 
Involving  personal  preference  (dilectus  per- 
aona)  so  as  to  make  it  necessary  that  the  pat- 
entee should  himself  attend.  It  was  not  sug- 
gested that  the  work  was  not  Journeyman's 
work.  The  contention  that  the  plaintiff  was 
at  best  in  the  condition  of  a  bare  licensee  or 
guest  who.  It  was  urged,  is  only  entitled  to  use 
the  place  as  he  finds  it.  was  thus  disposed  of 
by  Wllles,  J. :  "We  think  this  argument  falls, 
because  the  capacity  in  which  the  plaintiff  was 
there  was  that  of  a  person  on  lawful  business. 
In  the  course  of  fulfilling  a  contract  in  which 
both  the  plaintiff  and  the  defendant  had  an  in- 
terest, and  not  upon  bare  permission.  No  sound 
distinction  was  suggested  between  the  case  of 
the  servant  and  the  case  of  the  employer,  if 
the  latter  had  thought  proper  to  go  in  person  ; 
nor  between  the  case  of  a  person  engaged  In  do- 
ing the  work  for  the  defendant  pursuant  to  his 
employment,  and  that  of  a  person  testing  the 
work  which  he  had  stipulated  with  the  defend- 
ant to  be  paid  for  if  It  stood  the  test ;  whereby 
Impliedly  the  workman  was  to  be  allowed  an 
onstand  to  apply  that  test,  and  a  reasonable 
opportunity  of  doing  so.  Any  duty  to  enable 
the  workman  to  do  the  work  In  safety  seema 
equally  to  exist  during  the  accessory  employ- 
ment of  testing;  and  any  duty  to  provide  for 
the  safety  of  the  master  workman  seems  equaU 
ly  owing  to  the  servant  workman  whom  he  may 
lawfully  send  In  his  place." 

The  extent  of  the  duty  Imposed  by  law  on  the 
owner  of  the  premises  was  thus  stated  by  Kelly, 
C.  B.,  in  L.  R.  2  C.  P.  818:  "It  may  very 
likely  be  true  that  such  premises  usually  have 
holes  in  the  floors  of  the  different  stories,  and 
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showed  that  plaintiff  fell  down  the  Bfaairs  of 
defendant's  elevated  railroad,  by  catching 
her  foot  on  one  of  the  steps,  and  that  after 
her  fall  it  was  discovered  that  the  rubber 
covering  on  one  of  the  steps  was  loose.  The 
suit  was  dismissed.  Whj?  Because  there 
was  no  proof  of  any  negligence  on  the  part 
of  the  defendant,  and  no  act  or  circumstance 
shown  from  which  negligence  could  be  in- 
ferred. There  was  no  evidence  that  she 
tripped  or  caught  her  foot  on  the  step  that 
was  loose,  and  non  constat  but  the  accident 
might  have  occurred  by  her  tripping  upon 
one  of  the  steps  that  was  not  loose.  This  of 
itself  was  sufficient  to  prevent  a  recovery. 
The  other  question  of  fact,  as  to  whether  the 
evidence  showed  that  the  rubber  on  the  step 
had  been  out  of  repair  for  a  sufficient  length 
of  time  to  impart  notice  to  the  defendant, 
has  no  special  application. to  this  case;  for 
here  the  negligent  act  of  the  appellants  con- 
sisted in  placing  the  keg  in  the  place  where, 
from  its  position,  danger  was  liable  to  occur. 


We  have  constantly  recognized  the  principle, 
for  which  appellants  contend,  that  no  one 
can  be  held  liable  for  an  injury  which  was 
not  the  result  naturally  and  reasonably  to 
foe  expected  from  the  act  of  his  employee, 
and  could  not  have  been  foreseen.  Milicau- 
kee  d  8t,  P,  R.  Co,  v.  Kellogg,  94  U.  S.  469, 
24  L.  ed.  256 ;  Sheridan  v.  Bigelow,  93  Wis. 
426,  67  N.  W.  732 ;  McOowan  v.  Chicago  ds 
N,  W.  R,  Co.  91  Wis.  147,  64  N.  W.  891; 
Henry  v.  Southern  P.  R,  Co,  60  Cal.  183; 
Motey  V.  Pickle  Marble  d  G.  Go.  36  U.  S. 
App.  682,  74  Fed.  Rep.  155,  20  C.  C.  A.  366. 

But  it  logically  follows  that  the  oonverse 
of  this  proposition  must  be  true, — that  the 
master  should  in  all  cases  be  held  liable  for 
an  injury  which  was  a  result  naturally  and 
reasonably  to  be  expected  from  an  act  of  his 
employee,  which  could  have  been  foreseen 
and  guarded  against, by  the  exercise  of  ordl* 
nary  care  and  reasonable  diligence. 

The  decree  of  the  diatriot  court  is  af' 
firmed,  with  costs. 


that  they  are  left  wlthont  any  fence  or  safe- 
^aard  during  the  day  while  the  work  people, 
who  It  may  well  be  supposed  are  acquainted 
wltb  the  dangerous  character  of  the  premises, 
are  about ;  but  tf  a  person  occupying  such 
premises  enters  into  a  contract,  in  the  ful- 
-fllment  of  which  workmen  must  come  on  the 
premises  who  probably  do  not  know  what  Is 
usual  in  such  places,  and  are  unacquainted  with 
the  danger  they  are  likely  to  incur,  is  he  not 
bound  either  to  put  up  some  fence  or  safeguard 
about  the  hole,  or,  if  he  does  not,  to  give  such 
workmen  a  reasonable  notice  that  they  must 
take  care  and  avoid  the  danger?  I  think  the 
law  does  Impose  such  an  obligation  on  him." 

A  laborer  for  a  plumbing  company  employed 
to  put  In  water  pipes  for  a  given  person  Is  en- 
titled to  the  exercise  of  due  care  on  the  part  of 
the  latter  for  bis  protection  from  the  explosion 
«f  a  steam  pipe  near  a  trench  In  which  he  Is  at 
work.  Webster  Mfg.  Co.  v.  Mulvany  (1896)  68 
111.  App.  607. 

A  workman  sent  to  repair  a  roof  over  which 
are  strong  live  electric  wires,  with  which  he 
necessarily  runs  the  risk  of  coming  Into  con- 
tact. Is  not  a  trespasser  or  licensee.  Clements 
y.  Louisiana  Electric  Light  Co.  (1802)  44  La. 
Ann.  692,  16  L.  R.  A.  43,  11  So.  51. 

Where  a  workman  is  Injured  by  the  descent 
of  an  elevator  cage  upon  him  while  making  some 
repairs  In  the  shaft,  and  tbe  evidence  Is  that 
the  owner  of  the  building  and  the  operator  of 
the  elevator  had  been  warned  that  he  was  about 
to  commence  work,  an  instruction  Is  erroneous 
which  asserts  the  proposition  that  the  operator 
was  under  no  obligation  to  stop  running  the 
elevator,  because  it  was  not  shown  that  he  was 
under  the  carpenter's  orders.  The  duty  to  stop 
the  elevator,  under  such  circumstances,  does 
not  depend  upon  the  possession  of  authority 
over  the  operator,  but  upon  the  knowledge  of 
the  fact  that  the  carpenter  was  about  to  per- 
form work  which  could  not  be  done  with  safety 
while  the  elevator  was  In  operation.  Ponovan 
V.  Gay  (1888)  97  Mo.  440,  11  S.  W.  44. 

t.  Duty  to  servants  engaged  in  the  erection  of 

buildings. 

See  also  VI.  e,  9,  infra,  and  X.  b,  e,  infra. 

One  who  contracts  for  the  erection  of  a  build- 
ing is  prima  facie  resix>nslble  for  Injuries  re- 
eelved  by  the  employees  of  the  contractor  owing 
to  a  collapse  of  the  bnllding  which  is  due  to  a 
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defective  design,  and  the  Inherently  defective 
and  dangerous  character  of  the  structure,  and 
if  h^seeks  to  escape  liability  for  such  Inherent 
weakness  and  dangers  by  the  plea  that  he  acted 
upon  the  architect's  advice.  It  Is  Incumbent  on 
him  to  show  those  facts  affirmatively.  Burke 
V.  Ireland  (1898)  26  App.  Dlv.  487,  50  N.  Y. 
Supp.  369. 

The  owner  of  a  building  who  employs  one 
contractor  to  do  the  wood  work,  and  another 
to  do  the  masonry,  cannot  be  held  liable  for  In- 
juries received  by  servants  of  the  latter  con- 
tractor owing  to  the  collapse  of  a  defective 
ladder  constructed  by  the  former's  servants  for 
their  own  use,  unless  it  is  shown  that  It  was 
part  of  their  employment  as  carpenters,  and  un- 
der the  terms  of  their  master's  contract  with 
owner  of  the  building,  to  make  ladders  for  the 
use  of  the  masons  as  well  as  of  themselves. 
Otherwise  the  remedy  of  a  mason  who  Is  thus 
Injured  is  against  the  master  carpenter  only. 
Mercer  v.  Jackson  (1870)  54  111.  397. 

An  employee  of  one  of  several  contractors 
engaged  In  building  a  power-house  for  a  street- 
rallv(ray  company  may  recover  from  the  com- 
pany for  Injuries  caused  by  the  blowing  off  of 
a  cap  from  the  end  of  a  steam  supply  pipe  con- 
structed by  another  contractor,  whose  employee 
had  turned  on  the  valve.  If  the  evidence  Justi- 
fies the  Inference  (which  the  court  upon  the 
facts  denied)  that  the  accident  was  due  to  de- 
fects In  the  design  supplied  by  the  defendant's 
engineer,  but  not  if  it  was^caused  by  poor  mate- 
rial or  bad  management.  Jones  v.  Philadelphia 
Traction  Co.  (1898)  185  Pa.  75,  89  Atl.  889. 

As  regards  the  servant  of  one  who  has  con- 
tracted to  erect  a  building  in  accordance  with 
plans  and  specifications  examined  and  approved 
by  the  building  department  of  a  municipality, 
the  owner  of  the  building  cannot  be  held  guilty 
of  any  dereliction  of  duty  because  he  does  not 
employ  an  architect  to  supervise  the  work. 
Hawke  V.  Brown  (1898)  28  App.  Dlv.  87,  50  N. 
Y.  Supp.  1032. 

As  an  extension  of  the  principle  which  in- 
capacitates a  servant  from  recovering  damages 
from  his  own  master  for  Injuries  caused  by  the 
collapse  of  a  merely  temporary  scaffold  erected 
by  him  and  his  coservants  for  their  own  pur- 
poses. It  has  been  held  that,  If  the  master  in 
such  case  Is  a  contractor,  the  servant  cannot 
hold  the  contractor's  employer  liable  for  such 
an  accident.  Magulre  v.  Magee  (1888)  22  W. 
N.  C.  159,  18  Atl.  551. 
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4.  Duty  to  $ervanU  engaged  in  mining. 

In  Morrison  ▼.  Balrd  (1882)  10  Ct.  of  SeM. 
Cas.  (4tb  Ser.)  271,  a  miner  in  the  employ  of  a 
ooD tractor  was  injured  by  the  fall  of  a  mass 
of  rock,  resulting,  ss  wss  alleged,  from  the  neg- 
ligence of  the  mineowner*s  superintendent.  The 
mlneowner  contended  that  he  was  not  liable, 
either  at  common  law,  or  under  the  employer's 
liability  act  of  1880.  At  common  law,  it  was 
argued,  the  miner  was  debarred  from  recoyery 
by  the  doctrine  of  Woodbead  t.  Gartness  Mln. 
Co.  (1877)  4  Ct.  of  Sess.  Cas.  (4th  Ser.)  469. 
which  brought  him  and  the  superintendent  with- 
in the  scope  of  the  fellow-servant  doctrine,  on 
the  special  ground  that  they  were  members  of 
the  same  general  organization,  while,  on  the 
other  hand,  he  could  not  rely  on  the  statute, 
because  that  was  only  applicable  where  the  rela- 
tion of  master  and  servant  actually  existed. 
But  the  court  declined  to  accept  this  view, 
holding  that  It  was  inconsistent  with  the  spirit 
of  an  act  which  was  evidently  designed  to  take 
away  In  certain  cases  the  defense  of  common 
employment. 

In  Samuelson  v.  Cleveland  Iron  Min.  Co. 
(1882)  49  Mich.  164,  43  Am.  Rep.  456.  18  N. 
W.  499,  where  the  servant  of  a  contractor  was 
Injured  by  the  fall  of  the  roof  of  a  mine,  U  was 
not  shown  that  the  roof  was  In  a  dangerous 
condition  when  possession  of  the  mine  was  de- 
livered under  the  contract,  and  tbe  evidence 
tended  to  prove  the  contrary.  The  court  said 
that,  under  these  circumstances,  the  question 
for  solution  was,  whether  a  personal  duty  to 
guard  against  danger  to  the  miners  was  still 
incumbent  upon  the  defendant  as  owner  of  the 
mine,  and  was  continuous  while  the  mine  was 
being  worked  by  the  contractors,  and  stated  its 
conclusions  as  follows :  **Mere  ownership  of 
the  mine  can  ceitaiuly  Impose  nc  suoh  rh.ty. 
The  owner  may  rent  a  mine,  resigning  all 
charge  and  control  over  it,  and  at  the  same  time 
put  off  all  responsibility  for  what  may  occur 
in  it  afterwards.  If  he  transfers  no  nuisance 
with  it,  and  provides  for  nothing  by  his  lease 
which  will  expose  others  to  danger,  he  will 
from  that  time  have  no  more  concern  with  the 
consequences  to  others  than  any  third  person. 
If.  instead  of  leasing,  he  puts  contractors  In 
possession,  the  result  must  be  the  same  If  there 
Is  nothing  in  the  contract  which  is  calculated 
to  bring  about  danger.  But  if,  on  the  other 
hand,  he  retains  charge  and  control,  and  gives 
workmen  a  right  to  understand  that  he  Is  car- 
ing for  their  safety,  and  that  they  may  rely 
upon  him  to  guard  against  negligent  conduct 
in  the  contractors  and  others,  his  moral  ac- 
countability for  thelf  safety  is  as  broad  as  it 
would  be  If  he  were  working  the  mine  In  person  ; 
and  his  legal  accountability  ought  to  be  com- 
mensurate with  it.  But  we  do  not  find  that  in 
this  case  there  was  any  such  retention  of 
charge  and  control,  or  that  the  arrangement  be- 
tween the  contractors  and  the  mining  company 
gave  to  workmen  any  assurance  that  the  compa- 
ny would  protect  them  against  the  negligence 
of  the  contractors  and  their  servants.  Tbe 
terms  of  the  contract  are  very  full  and  specific 
in  their  negation  of  any  such  assurance :  for 
the  contractors  expressly  assume  all  risks  them- 
selves ;  and  any  workmen  made  aware  of  the 
terms  of  the  contract  would  understand  that 
the  mining  company  had  taken  special  precau- 
tions to  relieve  Itself  of  the  duty  upon  a  sup- 
loosed  breach  of  which  this  action  Is  based.  If 
notwithstanding  the  contract  the  duty  of  pro- 
tection still  rests  upon  the  mining  company,  it 
Is  because  no  stipulation  In  the  contract,  how- 
ever carefully  worded,  could  prevent  It.  .  .  . 
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But  in  the  case  of  leasing  this  mine  there  wa» 
nothing  to  preclude  the  contractors  assuming 
the  complete  control  if  they  saw  fit  to  do  so. 
The  question  Is  whether  they  have  done  80> 
in  fact.  Upon  this  no  controversy  could  arise 
were  it  not  for  the  provision  In  the  contract 
that  the  making  the  mine  safe  should  be  under 
the  supervision,  advice,  and  direction  of  defend- 
ant's superintendent.  This  the  plaintiff  clalma 
Is  conclusive.  If  this  clause  could  have  no 
office  except  to  retain  control  In  the  hands  of 
the  mining  company  while  professedly  repudiat- 
ing It,  and  would  be  otherwise  Idle  and  mean- 
ingless, the  argument  which  is  made  for  the- 
plaintiff  upon  It  would  appear  unanswerable. 
But  other  reasons  are  both  apparent  and  cogent. 
Aside  from  any  consideration  of  humanity, 
which  might  incline  anyone  In  delivering  over 
to  another  a  dangerous  property  to  stipulate- 
for  some  personal  oversight,  the  mining  com- 
pany had  abundant  reason  In  Its  own  interest. 
Negligent  management  might  not  only  expose 
lives  to  peril,  but  might  ruin  the  mine  Itself. 
Dally  vigilance  v^s  important  to  preclude  sucb 
a  disaster,  and  the  owner  who  had  been  work- 
ing and  wa4  familiar  with  It  would  understan<t 
the  weak  points  better  and  know  better  what 
was  required  to  protect  them  than  any  persons- 
new  to  tbe  mine.  The  owner  would  also  be 
mors  Interested  than  another  in  being  wary 
and  vigilant.  There  Is  ample  reason  In  these 
facts  for  demanding  and  insisting  upon  some 
right  of  supervision.  But  the  supervision  doe» 
not  make  the  owner  principal  In  the  mine  or 
master  in  the  working  of  It.  The  owner  as- 
sumes towards  no  one  the  duty  to  supervise ; 
he  does  not  stipulate  to  supervise ;  he  only  con- 
tracts for  a  privilege.  If  the  mlneowner  ii» 
this  case  had  dismissed  the  superintendent  and 
sent  no  one  to  inspect  the  working,  no  miner 
could  complain  that  a  duty  owing  to  him  wa» 
being  neglected.  The  company  had  not  prom- 
ised to  protect  him,  or  to  Indemnify  him  for 
injuries;  on  the  contrary,  it  had  expressly 
stipulated  that  It  should  assume  no  such  re- 
sponsibility. The  privilege  of  Intervention  for 
Its  own  protection  was  reserved  :  but  the  neg- 
lect of  one's  own  Interest  is  no  wrong  to  others. 
Legal  wrongs  must  spring  from  neglect  of  legal 
duties." 

6.  Duty  to  eervante  working  on  railwaye. 

See  also  VI.  c,  8. 

To  tbe  servant  of  a  contractor  for  shunting 
work,  a  railway  company  Is  under  the  duty  not 
to  permit  its  premises  to  be  in  such  a  condition 
that  he  unwittingly  might  fall  into  a  trap,  of 
the  existence  of  which  he  is  ignorant,  and  from 
which  he  might  sustain  an  injury.  Membrey 
V.  Great  Western  R.  Co.  (1889)  L.  R.  14  App. 
Cas.  179,  191,  58  L.  J.  Q.  B.N.  8.  563.  61  L.  T. 
N.  S.  566.  88  Week.  Rep.  145,  54  J.  P.  244. 

In  this  case  an  attempt  was  also  made  to 
establish  the  doctrine  that  the  duty  of  the  rail- 
road company  extended  to  the  furnishing  of 
sufficient  assistance  to  secure  him  against  In- 
jury in  the  performance  of  his  work.  But  tbe 
house  of  lords  declined  to  accept  this  theory. 
Lord  Rramwell,  after  pointing  out  that  the 
plaintiff  had  failed  to  prove  an  express  under- 
taking to  this  effect,  proceeded  thus:  **Tbe 
plaintiff  was  therefore  driven  to  contend,  and 
did  contend,  that  where  a  workman  is  engage<f 
by  an  employer  to  do  work,  which  the  employer 
has  contracted  with  a  third  person  to  do  on  the 
premises  of  that  third  person,  and  the  work  is 
dangerous  without  help.  It  Is  the  duty  of  the 
third  person  to  furnish  such  help :  and  though 
be  has  not  only  not  contracted  to  find  It,  bat 
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refased  on  other  occaslonfl  to  do  so.     For  this  i 
there  Is  absolutely  no  pretense.     1  need  scarce- 
ly add  no  authority  was  cited  In  support  of  It. 

Lord  Herschell  said:  "Assuming  all  that  In 
fsTor  of  the  plaintiff,  his  case  goes  much  fur- 
ther, because  his  allegation  amounts,  and  must 
amount,  to  this,  that  the  defendants  were  bound 
to  take  care  to  supply  all  the  assistance  by 
means  of  the  employment  of  other  persons  In 
addition  to  himself  which  was  necessary  In  or- 
der to  free  his  employment  from  risk.  That  Is 
really,  when  yon  analyze  it,  what  the  allega- 
tion of  the  plaintiff  amounts  to.  Now  I  am  un- 
able to  see  any  authority  for  such  a  proposi- 
tion ;  nor  am  I  able  to  see  that  It  Is  to  be  de- 
rlTed  by  anaJogy  from  any  decided  cases,  or 
that  It  is  really  supported  by  any  principle.  It 
Is  utterly  unlike  that  which  in  Woodley  v.  Met- 
ropolitan DIst.  R.  Co.  (1877)  L.  R.  2  Exch. 
DW.  384,  46  L^J.  Exch.  N.  S.  521,  established 
the  cause  of  action  ;  namely,  that  you  must  take 
care  that  the  acts  which  you  do  are  not  done 
in  such  a  way  as  to  Injure  others.  That  Is  very 
far  Indeed  from  supporting  the  proposition  that, 
because  a  person  is  employed  by  somebody  else 
opon  your  premises,  you  come  under  the  obli- 
gation to  afford  to  him  all  the  assistance  of 
additional  persons  which  will  render  his  em- 
ployment free  from  danger." 

The  servant  of  one  who  has  contracted  for 
the  building  of  a  fence  along  a  railroad  line  Is 
not  a  trespasser  In  traveling  on  a  hand-car, 
when  he  does  so  by  virtue  of  a  license  which 
his  master  has  received  from  the  company  to 
take  his  employees  in  this  manner  to  and  from 
the  place  of  work.  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Gartelser  (1895)  9  Tex.  Civ.  App.  456, 
29  S.   W.  939. 

In  an  action  for  injuries  received  through  a 
collision  on  a  railway,  a  declaration  alleging 
that  the  plaintiff  was  in  the  employ  of  a  con- 
tractor vrlth  the  defendant  railway  company 
for  keeping  Its  road  tn  repair,  that  In  carryln^r 
out  these  repairs  certain  cars  under  the  charge 
of  the  defendant's  seinrants  were  used  to  trans- 
port materials  and  convey  the  contractor's 
workmen;  that  the  plaintiff,  being  one  of  such 
workmen,  became  a  passenger  to  be  carried 
from  his  place  of  residence  to  his  work,  and 
that,  while  being  so  carried,  he  was  Injured 
through  the  negligence  of  the  trainmen,  Is  not 
demurrable,  either  on  the  ground  that  It  doeH 
not  show  that  he  was  lawfully  on  the  train,  or 
on  the  ground  that  It  does  not  show  a  con- 
sideration for  carrying  him;  for  It  is  a  reason- 
able intendment  that  the  train  was  used  for 
the  conveyance  of  the  workmen  with  the  con- 
sent of  the  company,  and  that  this  arran^re- 
meat  bad  been  made  for  good  consideration  be- 
tween the  contractor  and  the  company,  as  part 
of  the  contract.  Torpy  v.  Grand  Trunk  R.  Co. 
(1S61)  20  U.  C.  Q.   B.  446. 

The  servant  of  one  who  has  contracted  with 
a  railway  company  to  ballast  a  track,  under  a 
contract  by  which  the  company  Is  to  supply  a 
train  for  the  transport  of  materials  exclusively, 
cannot  recover  for  Injuries  caused  by  the  negli- 
gence of  the  trainmen  In  regard  to  the  opera- 
tion of  the  train,  where  there  is  no  evidence 
that  the  company  consented  to  carry  the  con- 
tractor's workmen,  or  that  It  was  necessary,  in 
the  carriage  of  the  materials,  that  some  of 
them  should  be  upon  the  train  In  the  ordinary 
performance  of  their  work.  The  mere  fact 
that  the  conductor  or  engine-driver  allowed 
them  to  travel  on  the  cars  does  not  transfer 
the  risk  to  the  company.  Sbeerman  v.  Toronto, 
O.  &  B.  R.  Co.  {1874)  34  U.  C.  Q.  B.  451. 
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6.  Duty  to  »ervant8  worMng  on  9hip$, 
See  also  III.  supra;  X.  infra, 

A  ship  is  charged  with  any  danger  to  third 
persons  arising  from  the  neglect 'of  the  master 
In  a  matter  appertaining  to  the  business  of  the 
ship,  such  as  the  discharging  of  her  cargo, 
where  the  evidence  is  such  as  would  support  an 
action  in  personam  against  the  master  himself. 
The  Aalesund  (1877)  9  Ben.  208,  Fed.  Cas.  No. 
1. 

A  stevedore's  employees,  while  engaged  upon 
a  lighter  which  the  master  has  been  hired  to 
load  and  unload,  are  not  mere  licensees  as  re- 
spects the  owner  of  the  lighter,  but  persons  en- 
gaged In  the  performance  of  a  duty,  in  the  dis- 
charge of  which  he  has  an  interest.  O'Nell  v. 
Everest  (1892)  61  L.  J.  Q.  B.  N.  S.  453,  66  L. 
T.  N.  S.  890.  56  J.  P.  612. 

A  shipowner  who  employs  a  contractor  to 
work  on  his  ship  owes  an  active  duty  to  him 
and  his  employees  to  see  that  they  are  not  ex- 
posed, while  there,  to  any  unnecessary  risk. 
Keiley  v.  The  Alliance  (1890)  44  Fed.  Rep.  97. 

The  owner  of  a  vessel  owes  to  all  persons 
lawfully  at  work  on  board  of  her,  whether  em- 
ployed directly  by  himself  or  by  another  party, 
a  general  duty  "to  provide  reasonable  security 
against  danger  to  life  and  limb.'*  Cllffe  v. 
Faclflc  Mall  8.  S.  Co.  (1897)  81  Fed.  Rep.  809. 
See  also  the  main  case  above,  Thb  Josbph  B. 

TUO^AS. 

A  complaint  based  on  the  theory  that  a  ship- 
owner Is  under  a  duty  of  providing  a  steve- 
dore's men  with  safe  and  proper  means  of  de- 
scent into  the  hold  is  good,  although  the  duty 
Is  not  specifically  averred.  Chad  wick  v.  Elder- 
slle  Co.  (1S98)  25  Sc.  Sess.  Cas.  (4th  Ser.)  730 
(dissenting  Lord  Troyner). 

The  fact  that  the  master  has  hired  a  head 
stevedore  to  unload  the  cargo  does  not  relieve 
the  vessel  from  liability  for  injury  which  such 
stevedore's  servants  sustain  by  reason  of  Its 
unsafe  condition.  The  Protos  (1891)  48  Fed. 
Rep.  910. 

An  employee  of  a  contractor,  who  is  scalded 
while  at  work  Inside  the  boiler  of  a  steamship 
by  the  escape  of  hot  water  and  steam  into  the 
boiler  from  apparatus  under  control  of  the  en- 
gineer of  the  vessel.  Is  entitled  to  recover  dam- 
ages of  the  ship,  whether  the  accident  was 
caused  by  the  negligence  of  the  engineer  or  his 
subordinates,  or  by  the  intermeddling  of  a 
stranger,  as  that  would  imply  negligent  super- 
vision of  those  in  charge.  Keiley  v.  The  Alii- 
anca  (1890)  44  Fed.  Rep.  97. 

A  ship  Is  liable  for  injuries  to  a  stevedore  re- 
sulting from  the  negligence  of  Its  crew  In  al- 
lowing a  plank  constituting  a  portion  of  her 
flooring  to  fall  through  a  hatch  while  pass- 
ing the  plank  down  through  the  hatch  over  the 
head  of  such  stevedore,  when  It  could  have 
been  passed  through  another  hatch  equally  con- 
venient, as  the  ship  not  only  Inflicts  the  Injury 
through  a  part  of  her  structure,  but  Is  under 
the  duty  to  see  that  the  place  where  the  steve- 
dore works  Is  safe.  The  Terrier  (1896)  73  Fed. 
Rep.  265. 

It  Is  negligence  for  the  officers  of  a  ship  to 
allow  a  hatch  cover  weighing  70  pounds,  which 
was  grensy  and  liable  to  slip,  to  be  adjusted  by 
a  single  man,  and  (he  servant  of  a  stevedore 
who  Is  injured  while  working  in  the  hold 
through  Its  falling  dow  the  hatch,  may  recover 
against  the  ship — especially  when  no  warning 
waj  given  that  it  was  about  to  be  moved,  and 
I  the  covers  bad  been  once  laid  down  In  such  a 
position  as  to  lend  a  person  below  to  suppose 
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that  tbey  wore  In  place.  Crawford  ▼.  The 
Wells  City  (1880)  38  Fed.  Rep.  47. 

See  also  the  main  case  above,  Thd  Joseph 
B.  Thomas. 

A  shipowner  is  liable  to  the  servant  of  a 
steyedore  who  was  injnredby  tbefall  of  a  heavy 
iron  stanchiob  upon  htm»  while  he  was  work- 
ing in  the  hold,  when  It  appears  that  it  was 
80  inadequately  secured  that  it  was  thrown 
down  by  a  light  blow  from  a  load  which  was 
being  slung  across  the  hold.  McLauchlan  v. 
Peveral  S.  Co.  (1896)  83  Sc.  L.  Rep.  634. 

A  ship  is  liable  for  injuries  to  a  stevedore 
employed  by  a  charterer  to  discharge  her,  from 
the  fall  of  a  stanchion  whose  fastenings  were 
60  insecure  that  upon  the  removal  of  the  cargo 
some  slight  vibration  caused  its  fall,  when  Its 
conditions  were  known  to  those  having  the  ves- 
sel in  charge,  or  could  have  been  discovered 
upon  proper  Inspection,  which  was  not  made. 
The  William  Branfoot  (1892)  8  U.  S.  App.  120, 
52  Fed.  Rep.  300,  8  C.  C.  A.  155. 

Upon  the  principle  that,  when  an  unusual  and 
unexpected  accident  happens,  and  the  thing 
causing  the  accident  is  in  one's  exclusive  posses- 
sion, management,  or  control,  the  accident 
speaks  for  itself,  it  has  been  held  that  the  serv- 
ant of  a  stevedore  who  proves  that  he  was  In- 
jured by  the  fall  ot  a  heavy  stanchion,  that  its 
fastenings  were  Insecure,  and  that  this  insecur- 
ity waa  notimmedlatelyperceptlble  to  him,  casts 
upon  the  shipowners  the  burden  of  proving  that 
they  were  In  the  exercise  of  due  care.  The 
fV^illlam  Branfoot   (1892)   48  Fed.  Rep.  914. 

To  workmen  engaged  In  trimming  a  cargo  of 
grain  the  shipowner  owes  a  duty  of  exercising 
care  In  seeing  that  dunnage  and  planks  stowed 
above  him  are  properly  secured  so  that  they 
will  not  fall  upon  him.  The  breach  of  that 
duty,  as  it  relates  to  the  performance  of  a  serv- 
ice necessary  to  be  performed  to  enable  the 
ship  to  receive  her  cargo,  is  the  breach  of  a 
maritime  duty  and  attaches  to  the  ship  herself. 
Gerrity  v.  The  Kate  Cann  (1880)  2  Fed.  Rep. 
241. 

A  charter  which  leaves  with  the  shipowners 
the  right  to  appoint  the  officers  and  crew  and 
to  control  the  ship  cannot  relieve  a  shipowner 
from  liability  for  injuries  to  the  servant  of  a 
stevedore  from  the  falling  ot  a  plank  belonging 
to  the  floor  of  her  between  deck,  through  the 
negligence  of  the  ship's  crew  In  passing  it  down 
through  a  hatch.  The  Terrier  (1896)  73  Fed. 
Rep.  265. 

A  stevedore's  servant  may  recover  against  a 
shipowner  for  injuries  caused  by  the  negligence 
of  a  winchman  on  a  ship  under  charter,  where 
such  owner  retains  control  of  the  ship  furnish- 
ing the  officers  and  the  crew.  McGough  v. 
Ropner  (1898)  87  Fed.  Rep.  534. 

Where  the  charter-party  Is  for  a  lump  sum, 
and  only  the  freight  room  Is  hired,  the  owner- 
ship of  the  vessel  remains  in  the  original  own- 
ers, and  they  remain  liable  for  negligence  of 
the  master  and  officers  resulting  in  injury  to 
stevedores.  The  Elton  (1897)  42  U.  S.  App. 
666,  83  Fed.  Rep.  619,  31  C.  C.  A.  496. 

A  complaint  is  not  demurrable  which  In  ef- 
fect alleges  that  the  plalntiflT,  an  employee  of 
a  company  of  stevedores,  was  injured  by  fall- 
ing through  a  manhole  In  the  deck  of  a  vessel 
which  he  was  assisting  to  unload,  and  that  the 
accident  was  due  to  the  carelessness  of  the 
shipowners  in  allowing  the  supports  of  the  cov- 
er to  become  so  defective  that  it  tipped  up 
when  he  stepped  on  It.  Cllffe  v.  Pacific  Mail  S. 
fi.  Co.    (1897)  81  Fed.  Rep.  809. 

A  ship  is  liable  for  the  negligence  of  those 
having  charge  of  her  In  leaving  open  and  unpro- 
tected a  hatch  not  Intended  to  be  used  for  the 
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stowage  of  cargo,  such  as  stevedores  must  at 
their  peril  look  out  for  and  are  bound  to  know 
about,  especially  when  the  first  mate  told  the 
stevedore  the  vessel  was  ready  for  him  to  pro- 
ceed to  stow  the  cargo.  Such  a  statement  was 
a  virtual  warranty  against  all  such  traps  in 
the  darker  parts  of  the  vessel,  which  could  not 
t)e,  or  would  not  be  perceived  in  the  ordinary 
course  of  stowage.  The  Helios  (1882)  12  Fed. 
Rep.  732. 

It  is  negligence,  for  which  a  vessel  is  answer- 
able, to  leave  a  small  trimming  hole  open  and 
unguarded  in  a  dark  place,  where  it  might  be 
expected  the  shovelers  would  go  to  put  on  their 
overalls  and  change  their  clothes,  and  where 
they  had  a  right  to  go  for  this  purpose.  The 
Protos  (1891)  48  Fed.  Rep.  919. 

In  The  Max  Morris  (1885)  24  Fed.  Rep.  860. 
the  ship  was  alleged  to  be  responsible,  because 
her  construction  was  unusual ;  t>ecau8e  the 
opening  through  which  the  pfaintiff  fell  was 
dangerous  and  calculated  to  mislead  persons  not 
previously  acquianted  with  the  peculiar  struc- 
ture of  the  ship ;  because  the  opening  through 
the  railing  was  In  a  place  where  a  ladder  would 
naturally  be  expected ;  and  because,  being  un- 
guarded by  a  chain  or  otherwise,  and  not  noti- 
fied to  the  llbellant,  it  was  no  better  than  a  pit- 
fall for  the  unsuspecting  workmen.  For  the 
defense  it  was  contended  that  the  llbellant  was 
solely  responsible :  Because  he  exercised  no 
reasonable  caution  in  going  In  the  night-time 
about  a  ship  with  which  he  was  unfamiliar; 
because  ships  vary  in  the  details  of  their  con- 
struction as  much  as  houses,  and  no  set  type 
can  be  presumed  upon  ;  because  the  opening  in 
the  rail  at  this  place  was  not  designed  for  a 
ladder,  but  for  the  play  of  the  small  boat 
which  was  upon  the  outer  side  of  it;  because 
no  ladder  had  ever  been  there,  and  the  opening 
was  but  14  inches  wide,  whereas  the  opening 
for  a  ladder  is  always  at  least  18  Inches  wide : 
and  because  it  was  evident  carelessness,  as  it  is 
said,  for  a  laborer  to  push  through  so  narrow 
an  opening  at  night  and  undertake  to  go  down 
without  first  ascertaining  whether  there  was  a 
ladder  there  or  not.  Commenting  upon  these 
opposing  views,  the  court  said :  "Reasonable 
consideration  demands  that  some  safeguards 
shall  be  provided  against  any  peculiarities  of 
the  vessel  that  are  naturally  calculated  to  mis- 
lead the  unwary,  and  to  Involve  them  in  danger 
and  injury  unawares.  Though  this  opening 
was  somewhat  smaller  than  the  usual  opening 
for  ladders,  it  was  not  so  small  as  to  be  im- 
practicable for  such  a  use.  The  difference  was 
slight,  certainly  not  sufficient  to  be  ordinarily 
observable  In  the  dark,  nor  sufficient  to  be  in  it- 
self a  notice  that  the  opening  was  not  a  pas- 
sageway, or  to  serve  as  a  warning  In  the  night- 
time, when  Its  small  size  might  not  be,  and  In 
this  case  was  not,  perceived ;  while  its  position, 
where  a  ladder  Is  usually  found,  and  being  op- 
posite to  the  forward  ladder,  afforded  so  strong 
a  natural  supposition  that  a  ladder  was  there, 
that  not  a  donbt  of  it  occurred  to  the  llbellant. 
In  my  Judgment,  It  was  clearly  dangerous ;  it 
should  have  been  guarded  by  a  chain,  or  some 
other  precautionary  measure,  such  as  might 
easily  have  been  provided." 

Since  the  owner  of  a  lighter  cannot  l>e  held 
liable  to  the  servants  of  a  stevedore  merely  on 
the  ground  that  a  hatchway  Is  left  open  while 
the  work  of  unloading  Is  in  progress,  the  failure 
of  such  owner  to  provide  a  cover  for  the  hatch- 
way cannot  be  regarded  as  the  legal  cause  of 
Injuries  received  by  one  of  them  from  a  fall 
down  the  hatchway.  O'Nell  v.  Everest  (1892) 
61  L.  J.  Q.  B.  N.  S.  453,  66  L.  T.  N.  S.  896,  56 
J.  P.  612. 
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A  TCflsel  Is  not  liable  for  Injnry  to  a  iteve- 
dore  walking  in  the  daytime  into  an  open 
batch  way,  where  It  Is  not  customary  to  protect 
or  guard  such  hatchways  and  It  is  usual  to 
leaTe  them  open  until  the  hold  Is  fully  stored. 
The  Louisiana  (1890)  41  U.  S.  App.  324,  74 
Fed.  Rep.  748,  21  C.  C.  A.  60. 

In  The  Germanla  (1878)  0  Ben.  356,  Fed. 
"Cas.  No.  5,360,  it  was  held  that  a  man  employed 
bj  the  subcontractor  of  one  who  had  contracted 
vlth  the  shippers  of  grain  to  have  It  properly 
racked  before  being  stowed  on  the  vessel  cannot 
recover  against  the  vessel  for  Injuries  received 
through  the  negligence  of  one  of  the  crew  in 
leaving  a  hatchway  open,  even  though  he  may 
iiave  been  rightfully  on  board  with  the  assent 
of  the  officers.  Benedict,  J.,  based  his  Judg- 
ment on  the  broad  ground  that  the  clrcum- 
«tances  did  not  create  one  of  those  cases  in 
which  the  law  Implied  a  maritime  obligation  on 
the  part  of  the  officers  of  the  vessel.  Irrespect- 
ive of  the  existence  of  a  contract  relation  be- 
tween the  shipowners  and  the  injured  persons. 
8uch  cases  would  seem.  In  the  opinion  of  the 
learned  judge,  to  be  confined  to  those  in  which 
the  negligence  complained  of  has  respect  to  the 
navigation  of  the  ship.  If  the  intention  was 
to  confine  this  decision  to  the  single  point  that 
an  action  in  rem  did  not  lie  under  the  circum- 
stances, it  may  possibly  be  sustained.  But 
even  on  this  narrow  ground  It  seems  to  be 
scarcely  reconcilable  with  the  majority  of  the 
rulings  In  similar  cases. 

An  injury  done  to  a  man  while  he  Is  stand- 
ing on  a  wharf,  by  a  bale  of  cotton  which  is 
being  hoisted  aboard  a  ship  loading  at  the 
wharf,  but  which  falls  before  it  reaches  the 
ship's  rail,  and  strikes  him.  Is  not  cognizable 
In  admiralty.  The  Mary  Stewart  (1881)  5 
Hughes,  312. 

A  vessel  is  not  liable  for  injuries  sustained 
by  a  stevedore's  laborer,  occasioned  by  the  per- 
sonal carelessness  and  fault  of  the  mate  In 
walking  along  an  orlop  beam  10  Inches  wide, 
and  falling  upon  such  laborer.  The  Manhan- 
set  (1895)  69  Fed.  Rep.  471.  Brown,  D.  J., 
said  that  there  was  "not  sufficient  evidence  of 
any  negligence  In  the  duties  of  the  ship,"  and 
That  he  found  "no  case  in  which  a  ship  had 
been  held  for  such  a  secondary  result  from  the 
fall  of  a  careless  officer  or  member  of  the  crew." 
I  The  fellow  servant  rule  was  not  alluded  to.) 

Thus,  a  ship  Is  not  liable  to  a  stevedore  in- 
jured through  the  fall  of  bags  from  a  ship 
owing  to  the  combined  negligence  of  the  other 
stevedores  and  of  a  seaman  running  the  winch, 
who  for  the  time  being  was  in  the  service  of 
and  under  the  control  of  the  master  stevedore. 
The  Joseph  John  (1898)  52  U.  8.  App.  592,  86 
Fed.  Rep.  471,  30  C.  C.  A.  199. 

7.  LiabiUiy  to  $ervant8  of  aultcontractort. 

Supposing  tb6  servants  of  a  subcontractor 
to  be  rightfully  on  the  premises,  it  Is  clear 
that  the  duty  of  the  employer  of  them  Is  re- 
ferable to  the  same  principles  and  stands  up- 
on the  same  footing  as  his  duty  to  the  servants 
of  the  contractor  with  whom  he  has  directly 
dealt. 

The  owner  o-f  premises  Is  liable  to  a  subcon- 
tractor for  injuries  caused  by  the  fall  of  some 
timber  which  had  been  negligently  stacked. 
Walling  V.  Prell  (1892)  14  Australian  L.  T. 
(Vict.)  81. 

The  fact  that  the  work  which  the  servant  of 
a  subcontractor  was  doing  on  the  roof  of  a 
building  was  not  within  the  terms  of  the  con- 
tract made  by  the  owner  of  the  building  with 
the  principal  contractor  will  not  prevent  his 
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being  regarded  as  one  who  was  rightfully  on 
the  roof  by  the  Invitation  of  such  owner,  where 
there  Is  evidence  that  the  owner's  agent  re- 
quested the  principal  contractor  to  have  the 
work  done.  Reagan  v.  Boston  Electric  Light 
Co.   (1897)   167  Mass.  406,  45  N.  E.  743. 

8.  Duty  to  warn  contractor'a  servants  of  the 
approach  of   transitory   dangers. 

Compare  cases  cited  In  III.  b,  supra,  and  VI. 
c,  2. 

Some  of  the  cases  defining  the  duty  of  the 
owner  of  premises  to  a  contractor's  servants 
relate  to  the  precautions  which  should  be  taken 
to  preserve  them  from  injury  through  recur- 
rent, transitory  perils  Incident  to  the  conduct 
of  the  business  of  the  owner  himself. 

Compare  the  subdivision  on  the  similar  duty 
which  exists  in  regard  to  a  master's  own  serv- 
ants In  the  note  on  the  Duty  of  a  master  to  in- 
struct and  uforn  his  servants  as  to  the  perils 
of  the  employment,  appended  to  James  v.  Rap- 
Ides  Lumber  Co.  (1898:  La.)  44  L.  R.  A.  33. 

The  general  principle  Is  that  an  employee 
working  under  circumstances  and  In  an  en- 
vironment such  as  of  themselves  Indicate  the 
duty  of  the  employer  to  give  notice  to  him  of 
impending  peril  from  the  approach  of  an  en- 
gine may  rely  upon  such  notice  being  given  to 
him,  although  a  custom  to  give  notice  under 
the  circumstances  is  unknown  to  him.  Missis- 
sippi Cotton  Oil  Co.  V.  Ellis  (1894)  72  Miss. 
191,  17  So.  214. 

But  there  has  been  a  considerable  amount 
of  controversy  as  to  the  proper  application  of 
this  principle  to  particular  circumstances. 

A  leading  English  case  on  the  subject  is 
Woodley  V.  Metropolitan  DIst.  R.  Co.  (1877) 
L.  R.  2  Exch.  Div.  384,  46  L.  J.  Exch.  N.  S.  521. 
There  a  railway  company  employed  a  contract- 
or to  do  work  upon  a  side  wall  of  a  dark  tun- 
nel at  a  point  where  the  line  was  on  a  curve, 
so  that  workmen  could  not  see  a  train  ap- 
proaching till  It  was  within  20  or  30  yards  of 
them.  The  space  between  the  rail  and  the  wall 
was  Just  sufficient  for  a  workman  to  keep  clear 
of  a  train  If  sensible  of  its  approach.  Trains 
passed  the  spot  every  ten  minutes,  and  when  a 
train  passed  on  the  further  line  the  noise 
would  prevent  a  workman  from  hearing  the  ap- 
proach of  a  train  upon  the  line  nearest  to  him. 
There  was  no  light  at  the  spot  In  question ;  no 
one  was  stationed  to  give  notice  of  an  ap- 
proaching train,  nor  was  the  speed  of  trains 
slackened  on  approaching  the  spot,  nor  was  any 
signal  given  by  whistling  or  otherwise.  The 
plaintiff  was  a  workman  in  the  service  of  the 
contractor  so  employed,  and  had  been  working 
In  the  tunnel,  though  not  at  precisely  the  same 
spot,  for  a  fortnight,  when  he  was  struck  by 
a  train  while  reaching  across  the  rails  to  find 
a  tool  which  he  had  laid  upon  the  ground.  In 
the  exchequer  division  the  plaintiff  was  held 
entitled  to  recover  on  the  ground  that  a  look- 
out man  had  formerly  been  employed  to  warn 
the  workmen  of  their  danger,  and  that,  after 
the  accident,  a  lookout  man  was  again  em- 
ployed, so  that  the  Jury  might  hence  reasonably 
Infer  negligence.  This  Judgment  was  reversed 
In  the  exchequer  chamber,  by  Cockburn,  Ch.  J., 
and  Mellor  and  Grove,  JJ.,  while  Mellish  and 
Baggallay,  L.  JJ.,  were  for  upholding  it.  Cock- 
bum,  Ch.  J.,  based  his  opinion  entirely  on  the 
ground  that  the  plaintiff  had  assumed  the  risk. 
Mellor  and  Qrove,  JJ.,  took  the  same  view,  but 
also  considered  that  the  existence  of  a  duty 
such  as  that  suggested  by  the  lower  court  could 
not  be  predicated  under  the  circumstances. 

The  former  Judge  argued  as  follows :  "The 
Lord  Ctilei  Baron   In   his  judgment  guggestSt 
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and  It  la  upon  this  matter  alone  that  he  relies 
as  the  foundation  of  the  liability  of  the  defend- 
ants, that  it  was  reasonable  for  the  jury  to 
hold  that  there  was  an  obligation  and  duty  im- 
posed upon  the  company  in  this  case  for  the 
preservation  of  human  life  to  have  stationed  a 
man  at  the  bend  of  the  curve,  who  would  have 
been  enabled  on  the  approach  ot  the  train  to 
have  warned  the  workman  and  enabled  him  to 
escape  danger.  Whether  any  such  precaution, 
even  were  it  possible,  would  have  been  of  any 
practical  value,  may  be  doubtful,  considering 
the  number  of  trains  passing  in  the  tunnel,  but 
if  it  were,  I  can  see  no  ground  for  inferring 
such  an  obligation  and  duty  to  have  existed 
under  the  circumstances  on  the  part  of  the  com- 
pany. Whether  It  might  have  been  a  prudent 
thing  for  the  contractor  to  have  stipulated  for 
additional  precautions  when  he  undertook  the 
repair  of  the  tunnel  is  quite  a  different  ques- 
tion, but  I  can  see  no  implied  obligation  on  the 
part  of  the  company  at  their  expense  to  employ 
such  a  person  as  the  Lord  Chief  Baron  re- 
ferred to.  No  such  person  was  in  any  sense 
necessary  for  the  proper  and  ordinary  working 
of  the  defendants'  trains,  or  conducting  their 
business,  and  it  Is  not  suggested  that  there  was 
anything  done  by  the  company  or  omitted  by 
the  company  in  the  mode  of  working  their 
trains  or  carrying  on  their  business  of  an  un- 
usual character,-  •or  In  any  respect  different 
from  the  course  of  working  which  they  had 
used  during  the  period  of  the  plaintiff's  employ- 
ment." 

The  opposite  theory  is  thus  stated  with 
great  force  by  MeHish,  L.  J.:  **The  course 
which  the  argument  In  this  case  has  taken 
makes  it  desirable  to  consider  in  the  first  place 
whether  railway  companies  are  under  any  obli- 
gation to  take  reasonable  care  that  the  serv- 
ants of  contractors  who  are  brought  on  the  Itne 
for  the  purpose  of  repairing  the  works  of  the 
railroad  do  not  suffer  personal  injury  from  the 
passing  trains.  In  the  court  below  it  seems  to 
have  been  taken  for  granted  that  railway  com- 
panies were  under  such  an  obi't^tlon,  but  It  is 
now  contended  that  they  are  under  no  such  ob- 
ligation, and  that  the  servant  of  the  contractor, 
if  he  does  not  like  to  incur  the  risk  of  being 
run  over,  must  throw  up  his  employment  with 
his  master,  and  that,  however  great  may  be  the 
risk  to  which  he  is  exposed,  and  however  great 
may  be  the  negligence  of  the  arrangoine'itd  of 
the  railway  company  with  respect  to  the  run- 
ning of  their  trains,  he  has  no  action  against 
the  railway  company  for  any  injury  he  may 
suffer.  Now  there  can  be  no  doubt  thni,  by 
the  law  of  this  country,  every  person  >vbo  car- 
ries on  a  dangerous  trade  Is  bound  to  take 
reasonable  care  that  no  other  person  (not  be- 
ing his  own  master)  suffers  a  personal  Injury 
from  the  manner  in  which  his  trade  is  carried 
on.  No  one  has  a  right  to  carry  on  his  trade 
in  such  a  manner  as  is  likely  to  cause  personal 
Injury  to  others.  This  liability  Is  not  founded 
on  contract.  It  may  be  modified  or  taken 
away  by  contract,  but  It  is  founded  on  the 
right  which  Is  Inherent  In  everyone  not  to  be 
subject  to  personal  injury  from  the  wrongful 
or  careless  act  of  another.  In  the  case  of  a 
servant  who  enters  Into  the  service  of  a  mas- 
ter who  carries  on  a  dangerous  trade,  the  right 
of  the  servant  to  be  protected  lu  his  person  is 
largely  modified  by  the  contract  between  mas- 
ter and  servant.  The  servant  is  conaiduivd  to 
contract  that  he  will  run  all  the  or.linnry  risks 
arising  from  the  nature  of  his  mafitcr's  busi- 
ness and  from  the  regulations  under  which  it 
is  carried  on,  and  all  risks  arising  from  the 
negligence  of  his  coservant ;  but  the  8er\'ant  of 
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the   contractor  enters   Into   no  *such     contract 
with  the  railway  company,  because  he  cntor» 
Into  no  contract  with  the  railway  cooipany  ac 
all,  and  his  contract  with  his  own  maater  i» 
res  inter  alios  acta,  and,  In  my  opinion,  is  al 
together  immaterial.     I  am  unable  to  discover 
any  principle  by  which  railway  companies  are- 
freed  from  the  liability    of    taking  reasonable- 
care  that  the  servants  of  contractors  ;ire  not 
injured   by   the   passing  trains.     I   think    tfae- 
company  is  entitled  to  assume  that  contractor's 
laborers  who  are  brought  on  their  line  to  do 
repairs  are  persons  who  have  reasonable  nerve 
and  reasonable  skill  in  avoiding  danger;  but  if 
the  company*s  arrangements  are  such  that  per- 
sons who  have  as  much  nerve  and  as  much  skill 
in  avoiding  danger  as  it  can  be  expected  con- 
tractor's laborers  would  have  are  nevertheless- 
exposed  to  an  undue  risk  of  personal  injury,  1 
think  that  the  company  are  liable  for  any  per- 
sonal  Injury   they  may  In  consequence  suffer. 
The  work  which  the  plaintiff  in  this  case  was 
employed  to  do  was  not  in  itself  dangerous  at 
all.     It  was  disagreeable  work  because  It  was- 
to  be  performed  in  a  dark  and  dirty  tunnel ;  but 
the  danger  to  which  the  plaintiff  was  exposed- 
arose  entirely  from  the  act  of  the  company  In 
running  their  trains,  and  it  is  because  the  dan- 
ger arose  from  the  act  of  the  company  that  the- 
company  were  the  persons  upon  whom  the  duty 
lay  to  see  that  the  trains  were  run  In  such  •• 
manner  and   with   such  precautions    that    the 
servants  of  the  contractors  who  were  working 
In  the  tunnel  with  the  leave  and  for  the  bene- 
fit of  the  company  were  exposed  to  no  undue 
risk." 

Baggallay,  L.  J.,  was  of  the  same  opinion, 
partly  because  he  thought  that  the  case  could 
not  be  distinguished  from  Indermaur  v.  Dame» 
(see  VI.  a,  b,  $upra),  and  partly  because  "tht> 
real  question  was  whether  the  company's  train 
was  run  In  such  a  manner  and  with  such  precau- 
tions that  the  plaintiff  was  not  exposed  to  any 
undue  risk ;  and  this  was  essentially  a  question- 
for  the  jury." 

Mr.  Beven  In  his  treatise  o<n  Negligence  (vol. 
1,  pp.  541  et  9eq.)  criticises  at  great  length  the 
views  of  the  dissenting  lord  justices,  but,  as 
the  present  writer  ventures  to  think,  without 
much  success.  The  learned  author's  objection 
to  the  argument  of  Melllsh,  L.  J.,  Is  based  on 
the  hypothesis  that  he  intends  to  lay  down  the 
principle  that  the  measure  of  care  owed  by  the 
owner  of  premises  to  persons  In  the  position  of 
a  contractor's  servants  is  greater  than  that 
owed  by  such  owner  to  his  own  servants.  This 
Is  clearly  a  fallacy,  as  will  l>e  seen  by  referrlnic 
to  the  passage  quoted  above.  The  antithesis- 
which  the  lord  Justice  had  In  his  mind  was 
plainly  that  the  rights  and  liabilities  arlslnjc 
out  of  a  relation  which  is  not  contractual  must 
differ  in  many  Instances  from  those  arising  out 
of  a  relation  which  involves  the  all-important 
element  that  the  servant  has  Impliedly  agreed' 
not  to  hold  the  master  responsible  for  injuries 
caused  by  the  known  risks  of  the  employment. 
The  gist  of  his  objection  to  Lord  Justice  Bag- 
gallay's  view  Is  that  the  danger  from  a  well- 
known  and  regularly  recurrent  danger,  like  the 
passage  of  trains,  was  not  ^'unusual"  In  the 
same  sense  as  the  word  Is  used  by  Mt.  Justice 
Wllles  In  Indermaur  v.  Dames.  But  surely  the 
mere  fact  that  a  danger  recurs  with  regularity 
does  not  make  It  any  the  less  "unusual,"  when 
It  comes  from  an  external  source,  and  Is  quite 
unconnected  with  the  work  the  injured  person 
is  doing.  The  only  justifiable  inference,  it  is- 
submltted.  which  can  be  drawn  from  the  regu- 
lar recurrence  of  the  peril,  is  that  the  person 
exposed  may  be  presumed  to  have  made  up  his* 
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mind  to  take  bis  chance  of  Injury.  Such  a  clr- 
<amBtance,  in  short,  rather  suggests  a  reason 
why  the  servant  cannot  recover  for  the  breach 
of  duty  In  exposing  him  to  danger  than  nega- 
tires  the  existence  of  a  duty. 

Perhaps  the  most  satisfactory  solution  of  the 
lirublems  presented  by  this  much-discussed  case 
inaj  be  obtained  by  considering  it  wholly  apart 
frr*iQ  precedent,  and  testing  the  rail «?ay  com- 
panj's  liability  by  the   elementary    conception 
of  negligence.     Prom  this  point    of    view    the 
siDjple  question  was,  whether,  leaving  out  of 
account  the  element  of  an  assumption  of  the 
risk,  a  court  was  entitled  to  say,  as  matter  of 
taw,  that  twelve  reasonable  men  could  not  prop- 
erly conclude  that  a  prudent  man,  anxious  to 
£rold  inflicting  Injury  upon  others,  would  not 
have  exposed  the  laborers  every  few  minutes 
to  the  rislL  of  being  struck  by  a  heavy,  rapidly 
moving  body  like  a  train  if  he  did  not  leave  his 
place  of  work  at  the  right  moment.  This  ques- 
tion,   we    think,    answers    Itself.     Indeed    one 
might  go  further,  and   affirm   that   a   contrary 
landing  would  be  shocking  to  one's  sense  of  Jus- 
tice.    No  good  citiizen  would  place  one  of  his 
fellows  in  a  position  where  a  slight  miscalcula- 
tion as  to  time,  such  as  might  easily  result  from 
«  laborer's    absorption    in    his     work,     would 
cause  htm  great  injury, — especially  In   a  case 
where   the  -probability  of  a  temporary   forget- 
fulness    of    the    surroundings    would    natur- 
ally  Increase  in  proportion   to   the   seal    with 
which  the  workman  was  devoting  himself  to 
tils  duties.     A  system    which    would    be    con- 
fttantly  presenting  to  the  servant  the  tempta- 
tion of  neglecting  what  he  is  paid  to  do  In  or- 
der to  lessen  the  risk  of  injury  to  his  person 
seems  to  merit  nothing  but  the  severest  con- 
demnation. 

A  conclnsion  diametrically  opposed  to  that 
of  the  English  court  of  appeal  has  been  arrived 
St  In  Minnesota  upon  a  very  similar  set  of  facts, 
though  the  special  element  of  a  breach  of  a  cus- 
tom in  regard  to  giving  warning  made  the  case 
a  much  stronger  one  for  the  plaintiff.  In 
l^rlckson  v.  St.  Paul  &  D.  R.  Co.  (1880)  41  Minn. 
riOO,  5  L.  R.  A.  786,  43  N.  W.  382.  the  plaintiff 
was  engaged,  with  defendant's  knowledge.  In 
grading  for  a  new  railway  track  alongside  of 
nn6  parallel  to  defendant's  original  or  main 
track.  The  ordinary  duties  of  the  work  fre- 
quently required  him  to  be  In  such  close  proxim- 
ity to  defendant's  original  track  as  to  be  lia- 
ble to  be  struck  by  passing  trains.  It  had  been 
the  uniform  practice  of  those  operating  trains 
on  the  railroad  to  give  these  workmen  warning 
of  their  approach  by  signals.  Under  these  cir- 
cumstances it  was  held  that  the  defendant 
owed  the  workmen  the  duty  of  active  vigi- 
lance In  giving  them  proper  signals  of  the  ap- 
proach of  trains,  and  that  they  bad,  under  the 
circumstances,  the  right  to  rely  on  the  con- 
tinued performance  of  this  duty,  without  the 
necessity,  while  engrossed  in  their  work,  of 
themselves  keeping  a  constant  lookout  for  ap- 
proaching trains.  The  duty  of  defendant  In 
this  respect  was  the  same  whether  the  work- 
men were  in  its  employment  or  that  of  Its  con- 
tractor, since  it  did  not  depend  upon  the  fact 
that  the  servant  of  the  contractor  was  also  a 
servant  of  the  company,  but  grew  out  of  the 
fact  that  he  was  lawfully  working  on  or  near 
the  track  under  the  authority  and  with  the 
knowledge  of  the  company,  and  was  referrable 
to  the  general  principles  of  law  requiring  the 
exercise  of  ordinary  care  not  to  Injure  another. 

Whcfre  the  transitory  danger  is  not  one  which 
regularly  recurs,  there  can  obviously  be  no  rea- 
son for  excusing  the  defendant  on  the  ground 
«f  the  plaintiff's  assumption  of  the  risk;  and 
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the  question  whether  there  can  be  a  recovery 
depends  siriiply  upon  the  question  whether 
thero  was  a  want  of  due  care. 

Whether  running  an  unusual  train  over  a 
bridge  where  repairs  are  being  made  by  a  con- 
tractor, without  ringing  a  bell  or  blowing  a 
whistle.  Is  snch  negligence  as  will  render  the 
company  liable  to  a  servant  of  the  contractor 
who  Is  struck  by  the  train,  Is  a  question  for  the 
Jury.  Young  v.  New  York  C.  R.  Co.  (1859)  30 
Barb.  229.  The  court  said :  '*The  plaintiff,  be- 
ing the  servant  of  Fowler,  stood  In  no  relation 
of  privity  to  the  defendants.  As  to  them  he 
was  a  mere  stranger,  for  whose  conduct  they 
wore  In  no  respect  responsible,  and  to  whom 
they  owed  the  same  duty  which  they  owed  to 
any  other  stranger.  .  .  .  The  plaintiff 
was  lawfully  there,  engaged  in  the  work  be  was 
employed  to  perform.  The  defendants  must  be 
presumed  to  have  known  that  the  plaintiff  and 
others  were  there  employed,  as  the  structure 
was  part  of  their  road,  and  they  owed  the 
plaintiff,  and  others  similarly  situated,  a  duty 
to  observe  due  care  and  caution  In  running 
their  trains,  so  ns  not  needlessly  to  place  them 
In  peril.  The  evidence  tends  to  show  that  the 
regular  passenger  train  and  a  gravel  train, 
which  had  not  before  passed  that  place  while 
the  plaintiff  had  been  employed  there,  met  upon 
the  bridge,  and  that  while  the  passenger  train 
gave  tbe  usual  signal  of  its  approach,  ringing 
the  bell  and  blowing  the  whistle,  the  gravel 
train  came  on  without  giving  any  such  warn- 
ing, and  struck  the  plaintiff  while  he  was  ob- 
serving, and  in  the  act  of  avoiding,  the  passen- 
ger train."     A  nonsuit  was  therefore  set  aside. 

Still  less  should  the  defendant  be  permitted 
to  evade  indemnifying  the  plaintiff  where.  In 
addition  to  the  fact  of  the  danger  being  one  oc- 
curring at  Irregular  Intervals,  a  customary 
signal  has  been  omitted. 

In  Anderson  v.  Northern  Mill  Co.  (1890)  42 
Minn.  424,  44  N.  W.  315,  the  plaintiff  "was  em- 
ployed in  appellant's  sawmill  by  B.,  who  had 
a  contract  with  said  appellant  to  remove  from 
the  mill,  and  pile  In  the  yard,  all  lumber  as 
fast  as  sawed.  The  work  performed  by  re- 
spondent brought  him  upon  a  part  of  a  plat- 
form frequently  made  dangerous  by  reason  of 
heavy  timbers  which  came  down  upon  it  from 
the  saws  above,  with  great  velocity  and  at  ir- 
regular Intervals.  The  appellant  had  adopted 
and  practised  the  custom  of  warning  the  men 
upon  the  platform  of  the  coming  of  these  tim- 
bers, by  means  of  a  signal,  usually  given  by  a 
man  or  boy  standing  at  the  head  of  the  slide 
or  chute  through  wlilch  the  timbers  were  sent, 
thus  affording  the  workmeh  an  opportunity 
to  avoid  the  danger.  It  was  held  to  be  negli- 
gence for  the  appellant  to  omit  the  usual 
cautionary  signal,  and  that  it  was  not  negli- 
gence for  the  respondent,  engrossed  as  he  was 
in  his  work,  to  wholly  rely  upon  its  being 
given." 

The  fact  that  another  person  performed  the 
duty  incumbent  on  him  will  not  excuse  the  de- 
fendant's negligence.  If  it  was  the  proximate 
cause  of  the  injury.  If,  therefore,  a  servant 
of  an  elevatoir  company  is  injured,  while  en- 
gaged in  loading  a  car,  by  the  collision  of  a 
train  with  such  car,  and  the  trainmen  are  negli- 
gent In  the  management  of  the  train,  and  their 
negligence  Is  the  proximate  cause  of  the  in- 
Jury,  the  railroad  company  is  liable,  even 
though  one  of  the  other  servants  of  the  eleva- 
tor company  may  have  uttered  a  warning  shout, 
unless  It  also  appears  that  the  plaintiff  heard 
th3  warning  and  paid  no  heed  to  it.  Speed  v. 
Atlantic  &  P.  R.  Co.  (1879)  71  Mo.  303. 

Compare  St.  Louis  &  S.  F.  R.  Co.  v.  Brown 
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(1897)  49  U.  S.  A  pp.  101,  St.  I^nis  &  S.  F.  R. 
Co.  T.  Miles,  79  Fed.  Rep.  257,  24  C.  C.  A.  559, 
cases  where  a  train  ran  through  an  open  switch 
onto  a  spurtrack  operated  upon  the  premises 
of  a  lumber  company  by  the  railway  company, 
and  killed  an  employee  of  the  former  company. 
(See  VII.  g,  infra.)  The  duty  to  warn  Is  es- 
pecially peremptory  where  the  injured  person 
has  good  reason  to  suppose  that  the  danger  has 
passed  and  will  not  return.  Thus,  It  is  negli- 
gence to  omit  to  warn  the  servants  of  a  steve- 
dore who  are  working  In  the  hold  of  a  ship,  that 
a  hatch  cover  which  has  been  once  laid  down 
ii  such  a  position  as  to  lead  him  to  infer  that 
It  is  in  place,  is  about  to  be  readjusted.  Craw- 
ford V.  The  Wells  City  (1889)  38  Fed.  Rep.  47. 

9.  When  the  owner  of  premises  may  he  held 
liable  for  a  contractor's  negligence. 

See  also  VI.  c,  8,  supra. 

The  general  principles  upon  which  the  lia- 
bility of  an  employer  for  the  negligence  of  a 
contractor  Is  founded,  have  been  thus  stated  by 
Lord  Blackburn  In  Dalton  v.  Angus  (1881)  L. 
R.  6  App.  Cas.  740,  50  L.  J.  Q.  B.  N.  S.  689,  44 
L.  T.  N.  S.  844,  30  Week.  Rep.  191:  *'One  em- 
ploying another  Is  not  liable  for  his  collateral 
negligence  unless  the  relation  of  master  and 
servant  existed  between  them.  So  that  a  per- 
son employing  a  contractor  to  do  work  Is  not 
liable  for  the  negligence  of  that  contractor  or 
his  servants.  Ou  the  other  hand,  a  person 
causing  something  to  be  done,  the  doing  of 
which  casts  on  him  a  duty,  cannot  escape  from 
the  responsibility  attaching  on  him  of  seeing 
that  duty  performed  by  delegating  it  to  a  con- 
tractor. He  may  bargain  with  the  contractor 
that  he  shall  perform  the  duty,  and  stipulate 
for  an  indemnity  from  him  If  It  is  not  per- 
formed, but  he  cannot  thereby  relieve  himself 
from  liability  to  those  injured  by  the  failure  to 
perform  it." 

This  statement  was  quoted  with  approval  by 
the  lord  Justices  In  the  recent  case  of  Harda- 
ker  V.  Idle  Dist.  Council  [1896]  1  Q.  B.  335,  65 
L.  J.  Q.  B.  N.  S.  363,  74  L.  T.  N.  S.  69,  where 
Smith.  L.  J.,  laid  down  the  same  principles,  but 
in  a  somewhat  different  form:  "In  order  to 
render  a  person  liable  for  an  act  of  negligence 
which  he  did  not  himself  commit,  it  m\ist  be 
shown  by  the  person  Injured,  either  thit  the 
person  sought  to  be  made  liable  authorized  the 
act  of  negligence  complained  of,  or  that  It  was 
committed  by  his  servant  In  the  course  of  his 
employment,  or  that  he  owed  such  a  duty  to 
the  person  injured  that  he  could  not,  by  delega- 
ing  Its  performance  to  a  contractor,  rid  him- 
self of  the  duty.'* 

The  general  rule  by  which  the  employer  of 
an  Independent  contractor  is  absolved  from 
liability  for  Injuries  caused  by  such  contractor's 
negligence  applies  to  cases  of  personal  Injury 
to  the  contractor's  servants.  Hawke  v.  Brown 
(?898)  28  App.  DIv.  37,  50  N.  Y.  Supp.  1032, 
holding  that,  where  a  person  who  undertakes 
to  erect  a  building  hap  employed  a  competent 
contractor  to  do  the  work  In  accordance  with 
plans  examined  and  approved  by  the  building 
department  of  a  municipality,  a  servant  of  the 
contractor  cannot  hold  the  principal  employer 
liable  for  injuries  caused  by  the  collapse  of  one 
of  the  walls  as  a  result  of  the  contractor's 
n»;gligcnce. 

So  also.  In  the  absence  of  evidence  showing 
negligence  on  the  master's  part  in  regard  to 
the  selection  of  one  with  whom  he  contracts 
for  the  erection  of  a  scaffold,  he  Is  not  liable 
for  an  injury  which  one  of  his  servants  receives 
through  the  fall  of  the  scaffold  by  reason  of  the 
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defective  quality    of   the  supports.     Devlin    v. 
Smith  (1882)  89  N.  Y.  470.  42  Am.  Rep.  311. 

So,  also,  the  employer  of  several  contractors 
for  the  erection  of  a  building  is  not  liable  to  the 
servant  of  one  of  those  contractors  for  Injuries' 
du'*  to  the  explosion  of  a  steam-pipe  which  was- 
put  In  place  by  another  of  the  contractors,, 
where  the  accident  was  due  to  poor  material 
and  workmanship  or  bad  management.     Jones 

V.  Philadelphia  Traction  Co.  (1898)  185  Pa.  75, 
39  Atl.  889. 

So,  a  contractor's  servant  who  was  Injured  br 
the  collapse  of  a  wall  In  course  of  erection,  the 
accident  being  due  to  the  fact  that  the  plans 
approved  by  the  building  department  of  a 
municipality  were  not  followed  by  a  subcon- 
tractor, cannot  recover  damages  from  the  con- 
tractor's employer,  on  the  ground  that  he 
should  have  seen  that  the  subcontractors  and 
their  subordinates  were  furnished  with  a  cor- 
rect copy  of  those  plans.  To  impart  such  in- 
foi*mation  is  the  duty  of  the  contractor,  not  or 
the  principal.  Hawke  t.  Brown  (1898)  28  App. 
Dlv.  37,  50  N.  Y.  Supp.  1032. 

See   also   the   passages  quoted   above    under 

VI.  a,  from  Burke  v.   Ireland  (1898)   26  App. 
Div.  487,  50  N.  Y.  Supp.  369. 

So,  a  railroad  company  is  not  liable  for  ln> 
Juries  to  an  employee  of  a  construction  com- 
pany which  Is  under  contract  to  survey  and  lo-- 
cate  Its  line,  procure  Its  right  of  way,  and 
build  and  equip  the  road,  before  the  road  is  ac- 
cepted or  operated  by  the  railroad  company. 
St.  Louis.  Ft.  S.  &  W.  R.  Co.  v.  Willis  (1888) 
38  Kan.  330,  16  Pac.  728. 

So.  as  the  liability  of  a  railroad  company  for 
the  negligence  of  a  contractor  Is  limited  tt^ 
cases  in  which  such  negligence  occurs  In  the- 
performance  of  acts  directed  by  Its  agents,  or 
In  the  exercise  of  Its  chartered  powers,  a  serv- 
ant of  the  contractor  hired  by  the  day  to  work: 
upon  a  freight  house  being  erected  cannot  re- 
cover for  Injuries  which  he  receives  througl» 
handling  timber  steeped  In  a  poisonous  sub- 
stance to  prevent  decay,  and  breathing  ths 
fumes  exhaled  therefrom.  West  v.  St.  Louis, 
V.  &  T.  U.  R.  Co.  (1872)  63  111.  545. 

So,  a  transportation  company  which  pays  a» 
stevedore  to  load  a  ship  Is  not  liable  for  in- 
juries received  through  his  negligence  by  one  of 
his  workmen.  Rankld  v.  Merchants'  &  M. 
Transp.  Co.  (1884)  73  Ga.  229,  54  Am.  Rep.  874. 

The  fact  that  a  section  of  the  grating  of  & 
hatch  is  improperly  placed,  and  gives  way  un- 
der the  servant  of  the  owner  of  an  elevator 
used  in  loading  a  cargo  of  grain,  will  not  en- 
able him  to  maintain  an  action  against  the 
shipowners,  where  the  evidence  shows  that  the 
accident  was  due  to  the  negligence,  not  of  the 
orew,  but  of  the  servants  of  the  stevedore  load- 
ing the  vessel  under  an  independent  contracts 
Dwyer  v.  National  S.  S.  Co.  (1880)  17  Blatcbf.. 
472. 

Benedict,  J.,  declined  to  accept  the  proposi- 
tion that  It  was  part  of  the  defendant's  duty^ 
to  maintain  a  safe  covering  to  hatchways,  or- 
to  station  a  guard  at  them,  though  he  con- 
ceded that,  If  such  a  duty  existed,  the  defend- 
ant would  be  liable  whether  the  grating  was- 
mlsplaced  by  the  stevedores,  the  elevator  men, 
or  the  crew. 

A  mineowner  Is  not  liable  for  Injuries  re- 
ceived, owing  to  the  want  of  sufficient  props  in. 
a  shaft,  to  the  servant  of  one  who  has  con- 
tracted to  sink  the  pit.  Robertson  v.  RusselL 
(18S5)  12  Ct.  of  Sess.  Cas.  (4th  Ser.)  634. 

A  ruling  which  has  some  analogy  to  the 
above  is  that  a  wife  who  owns  real  estate  on- 
which  her  husband  erects  a  building,  he  furn- 
ishing the  means,  and  she  having  nothing  to 
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do  with  the  enterprliie,  Is  not  liable  for  Injuries 
scstalned  by  an  emifloyee  of  her  hnaband, 
whether  her  husband  can  or  cannot  be  made  re- 
sponsible. Hoar  T.  Merritt  (1886)  62  Mich. 
S86,  29  N.  W.  16. 

The  general  rule  exemplified  In  these  rulings 
Is  not  applicable  to  "cases  In  which  the  act 
which  occasions  the  injury  is  one  which  the 
comractor  was  employed  to  do;  nor,  by  a  par- 
ity of  reasoning,  to  cases  in  which  the  con- 
tractor Is  Intrusted  with  the  performance  of  a 
duty  Incumbent  upon  his  employer,  and 
neglects  its  fulfilment."  Plckard  ▼.  Smith 
(1801)  10  C.  B.  N.  8.  470,  4  L.  T.  N.  S.  470. 
wbere  the  owner  of  premises  was  held  liable  for 
injuries  caused  by  falling  into  a  coal  hole  left 
open  by  a  coal  merchant,  on  the  ground  that 
the  accident  was  due  to  an  act  which  the  coal 
merchant  had  bt**m  employed  to  do,  and  that 
the  defendant,  having  created  the  dangerous 
condition,  was  bound  to  take  reasonable  means 
to  prevent  mischief,  and  his  own  omission  of 
duty  w»s  not  excused  because  he  Intrusted  the 
duty  to  a  person  who  also  neglected  it. 

A  special  illustration  of  nondelegable  duties 
is  those  incident  to  the  exercise  of  the  char- 
tered power  of  a  railway  company.  West  v. 
St  Louis,  V.  &  T.  H.  R.  Co.  (1872)  63  111.  545. 

Of  course  the  mere  fact  that  the  contractor 
was  negligent  will  not  excuse  the  principal  em- 
ployer, where  the  negligence  of  the  latter  was 
also  an  efficient  cause  of  the  injury. 

Thus,  where  the  evidence  tends  to  show  that 
the  collapse  of  a  building  which  injured  a  serv- 
ant of  a  oontractnr  or  subcontractor,  upon  its 
erection,  was  due  to  a  defective  foundation  at 
a  particular  point,  and  that  the  owner's  archi- 
tect, who,  by  the  terms  of  the  contract,  was  un- 
der the  duty  of  examining  the  trenches  before 
the  layer  of  concrete  was  laid  for  the  support 
of  the  walls,  had  accepted  the  ^concrete  work 
without  making  any  examination  of  the  bed 
upon  which  It  was  laid,  it  is  for  the  jury  to  say 
whether  he  was  justified,  as  a  careful  man.  In 
assuming  that  the  foundation  was  safe.  If 
that  question  is  determined  In  the  negative,  his 
employer  cannot  be  absolved  from  liability  for 
the  injury  on  the  ground  that  the  act  of  the 
contractor  In  laying  the  concrete  before  the 
trenches  had  been  inspected  was  also  negli- 
gent. Burke  v.  Ireland  (1808)  26  App.  DIv. 
487,  50  N.  Y.  Supp.  869. 

So,  a^BO,  it  is  a  universal  rule  that  **whoever 
directs  the  doing  of  an  act  which,  when  done, 
wi.l  necessarily  be  the  creation  of  a  nuisance, 
will  be  personally  responsible  for  a  special  In- 
jury resulting  therefrom  to  third  persons  [here 
the  servant  of  another  railway  company], 
whether  the  act  is  performed  by  a  servant  or 
a  contractor."  King  v.  New  York  C.  &  H.  R. 
R.  Co.  (1876)  66  N.  Y.  181,  23  Am.  Rep.  37. 

10.  Retervaiion  of  control  over  the  work  hy  the 
principal  empUnfer;  effect  of. 

See  also  X.  a,  infra. 

In  a  large  class  of  cases  the  crucial  question 
Is  whether  the  principal  employer  has  reserved 
such  a  control  over  the  work  that  he  Is  to  be 
treated  as  responsible  for  the  acts  to  which 
the  injury  is  attributable. 

The  manner  in  which  the  courts  have  dealt 
with  this  subject,  so  far  as  we  are  now  con- 
'cerned  with  it,  will  appear  from  the  following 
rulings. 

A  resert-ation  of  the  right  of  inspection  of 
the  materials  and  workmanship  solely  for  the 
benefit  and  security  of  the  owner,  who  at  his 
pleasure  may  dispense  with  it,  creates  no  duty 
on  the  part  of  the  owner  in  behalf  of  the  con- 
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tractor's  wojrkmen.     Burke   v.   Ireland    (1898) 
26  App.  Div.  487,  50  N.  Y.  Supp.  369. 

Neither  the  right  of  the  owner  to  modify  or 
change  the  plans  of  a  building  under  erection 
by  a  contractor,  nor  a  provision  that  the  work 
shall  be  done  under  the  direction  of  his  archi- 
tect, will  create  such  a  relation  between  him 
and  the  contractor's  servants  as  to  enable  them 
to  hold  him  responsible  for  the  contractor's 
negligence.     Ibid. 

Whether  the  person  employed  to  erect  a 
building  be  a  mere  agent  or  an  Independent 
contractor,  the  employer  is  liable  to  a  servant 
of  such  person  for  injuries  caused  by  the  fall 
of  the  building  while  In  course  of  erection, 
where  the  accident  was  due,  partly  to  following 
plans  and  specifications  which  called  for  an  il- 
legal method  of  construction,  and  partly  to  the 
faulty  quality  of  the  materials  furnished  to  the 
builder  by  the  employer.  Pitcher  v.  Lennon 
(1896)  12  App.  DIv.  356,  42  N.  Y.  Supp.  156. 

Where  a  mining  company  contracting  for  the 
removal  of  ore  reserves  to  Itself  such  arrange- 
ments as  are  necessary  for  the  protection  of 
workmen,  it  Is  liable  for  such  injuries  as  hap- 
pen to  employees  of  the  contractors  without 
the  fault  of  the  employees.  Lake  Superior 
Iron  Co.  V.  Erlckson  (1878)  39  Mich.  492,  33 
Am.  Rep.  423.  The  court  said:  "While  there 
are  cases  In  which  there  Is  no  duty  or  legal 
privity  between  principals  and  the  servants  of 
those  who  contract  with  them,  this  lack  of 
privity  is  not  universal  and  absolute.  If,  for 
example,  a  railway  company  were  to  contract 
with  a  firm  of  caj  builders  to  build  cars  accord- 
ing to  given  plans  in  places  under  the  entire 
control  of  the  builders,  there  could  be  no  possi- 
ble corporate  responsibility  for  Injuries  re- 
ceived by  workmen  In  their  callings.  But,  on 
the  other  hand.  It  might  be  quite  possible  for 
men  to  be  employed  in  piece  work  in  the  shops 
of  such  companies  where  they  retained  more  or 
less  control,  when  for  the  failure  of  a  corpor- 
ate duty  the  workmen  or  strangers  Injured  by 
that  failure  might  have  a  cause  of  action  for 
the  wrong  directly  against  the  corporation,  al- 
though it  had  not  employed  them.  .  .  . 
Under  the  contracts  shown  by  the  proofs,  the 
contractors  had  nothing  to  do'  with  planning 
the  mine  or  selecting  their  working  ground,  un- 
less with  very  small  discretionary  choice.  The 
shafts  and  levels  and  the  winze  must  neces- 
sarily have  been  determined  on  by  the  owners 
of  the  mine,  and  the  mining  gang  worked  on 
short  contracts.  Their  business,  except  In 
sinking  the  winze,  was  merely  stripping  the 
lode  of  its  ore,  and  the  winze  was  apparently, 
as  it  must  usually  be,  down  the  lode.  The  pay 
for  getting  out  dead  rock  was  but  little  beyond 
one  fourth  that  of  getting  out  ore,  and  work  In 
the  rock  outside  of  the  lode  was  not  contem- 
plated. They  testified,  and  the  jury  must  have 
believed  them,  that  the  company  reserved  the 
power  of  determining  when  and  where  danger- 
ous rock  in  The  wall  should  be  removed,  if  re- 
quiring removal  by  blasting,  and  of  locating  the 
supporting  pillars  or  placing  timbers  to  prop 
the  wall.  Such  timbering  would  be  expensive, 
and  is  not  provided  for  by  the  contracts  which 
are  confined  to  rook  and  ore  blasting  and  re- 
moval. Either  the  mine  must  be  unguarded, 
or  else,  on  this  state  of  facts,  the  company 
must  guard  it.  Undpr  such  circumstances  it  is 
very  plain  that  the  company  being  the  owners 
of  the  dangerous  property,  and  inviting  men  to 
work  on  it,  their  responsibility  for  Its  protec- 
tion cannot  be  changed  by  the  fact  that  the 
work  Is  done  by  the  ton  instead  of  by  the  day, 
or  by  the  fact  that  the  men  who  contract  with 
them  have  laborers  of  their  own.     By  employ- 
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Ing  faien*to  act  for  them  Id  either  way,  they 
held  out  the  assurance  that  they  can  work  In 
the  mine  on  the  ordinary  conditions  of  safety 
usually  found  In  such  places.  They  guarantee 
nothing  more  than  Is  usual  among  prudent  own- 
ers, and  they  do  not  Insure  against  that  which 
Is  purely  accidental.  Rut  they  do  tacitly  rep- 
resent that  they  have  not  been  and  will  not  be 
reckless  themselves." 

Where  a  party  lets  a  job  of  work  to  a  com- 
petent and  suitable  contractor,  and  does  not 
re.taln  or  e.\erclHe  nny  control  or  supervision 
over  the  work,  he  cannot  be  held  liable  to  any 
employee  of  such  contractor  for  any  Injury  suf- 
fered by  the  employee  while  engaged  on  said 
work,  on  account  of  the  fault  of  the  contractor. 
Gallagher  v.  Southwestern  Exposition  Asso. 
(1876)  28  La.  Ann.  043,  distinguishing  Camp  v. 
Church  of  St.  Louis  (1852)  7  La.  Ann.  321. 
where  the  employer  had  reserved  control  of  the 
>vork  and  Interfered  therein. 

So,  also,  It  is  held  that,  where  mining  work 
<8  done  for  a  firm  upon  their  own  premises,  over 
which  they  retain  a  superintendence  for  the 
miner's  protection,  they  owe  a  duty  toward  the 
contractor's  servants  to  keep  the  premises  in 
a  reasonably  safe  condition.  Kelly  ▼.  Uowell 
(1884)   41  Ohio  St.  488. 

Manufacturers  who  employ  a  contractor  to 
do  a  certain  portion  of  their  work,  they  to  fur- 
nish and  keep  In  repair  the  machinery  for  use 
by  his  workmen,  are  liable  to  anyone  employed 
by  him,  who,  while  himself  in  the  exercise  of 
due  care,  is  injured  In  consequence  of  their  neg- 
lect to  repair  the  machinery.  Toomey  v.  Dono- 
van (1803)  158  Mass.  232,  33  N.  E.  396. 

Where  no  right  of  control  is  reserved  to  the 
employer  of  a  contractor  for  the  erection  of  a 
building,  the  employer  cannot  be  held  liable  to 
one  of  the  contractor's  servants  for  injuries  due 
to  the  contractor's  negligence,  merely  on  the 
ground  that  his  agent  was  about  the  building 
nearly  every  day  and  saw  what  was  going  on, 
— especially  where  it  appears  that  such  agent 
does  not  possess  such  a  theoretical  or  practical 
knowledge  of  the  subject  as  would  warrant  his 
Interference  in  directing  the  contractor  as  to 
the  method  of  construction.  Hawke  v.  Drown 
(1898)  28  App.  Div.  87,  60  N.  Y.  Supp.  1032. 

The  servant  of  a  company  which  contracts 
to  erect  machinery  on  the  premises  of  another 
party,  and  furnishes  all  the  appliances,  cannot 
i-ecover  from  the  proprietor  for  Injuries  caused 
by  the  fail  of  a  piece  of  the  machinery,  where 
the  evidence  Is  that  the  whole  work  was  placed 
in  the  hands  of  the  oon.tracting  company,  and 
that  the  accident  happened  In  the  course  of 
the  work.  Roberts  v.  Tottenham  Factory 
(1880)  6  Times  L.  R.  4. 

The  lessees  of  a  sb ale-pit  are  not  liable  for 
Injuries  received  through  the  inefficiency  of  the 
plant  by  persons  In  the  employ  of  one  who  has 
contracted  to  deliver  the  shale  at  the  pit-head 
for  so  much  a  ton.  where  by  the  agreement  the 
contractor  was  to  furnish  and  maintain  the 
machinery,  to  pay  the  wages  of  the  laborers,  to 
be  liable  for  all  accidents,  and  to  satisfy  him- 
self before  commencing  work  that  the  shaft  and 
fittings  were  safe,  and  It  was  also  specially 
agreed  that  he  and  the  lessees  were  not  to  inter- 
fere with  one  another's  servants.  Shaw  v. 
West  Calder  Oil  Co.  (1872)  9  Scotch  L.  H. 
254. 

Although  the  principal  employer  may  make  a 
contract  which  In  form  gives  to  the  contractor 
entire  control  over  the  work,  yet  the  circum- 
stances surrounding  the  transaction  may  be 
inquired  Into,  that  the  court  may  see  if  the  em- 
ployer actually  had  surrendered  all  control 
and  did  not  exercise  any  direction.  Chicago 
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Economic  Fuel  Gas  Co.  ▼.  Myers  (1896)  64  111. 
App.  270,  holding  that  a  gas  company  Is  lia- 
ble for  an  injury  to  an  employee  caused  by 
turning  gas  into  the  mains  while  they  were  be- 
ing laid,  at  the  order  of  its  president,  although 
he  was  also  the  chief  engineer  of  a  construction 
company,  which  had  an  independent  contract 
to  lay  the  mains.  The  court  said  that,  as  the 
gas  company  knew  that  the  pipes  were  full  of 
gas,  its  president  could  not  l>e  so  separated 
from  the  chief  engineer  of  the  construction 
company  as  to  absolve  the  gas  company  from 
liability  for  the  negligence  of  what  a  servant 
of  one  of  the  companies  did  In  obedience  to  di- 
rections of  him  who  was  the  agent  of  both. 

The  fact  that  the  owner  of  a  building  being 
erected  gives  the  architect  discretion  as  to  the 
mode  of  doing  the  work.  In  the  exercise  of 
which  an  adjoining  wall  Is  undermined  by  the 
latter's  direction,  for  the  purpose  of  better  se- 
curing the  building  to  be  erected,  will  not  de- 
feat an  action  against  the  owner  for  personal 
injuries  suffered,  as  a  result  of  such  mode  of 
operation,  by  the  employees  of  the  person  who 
has  contracted  to  execute  the  work.  Campbell 
▼.  Lunsford  (1887)  83  Ala.  512.  3  So.  522. 

In  Llebold  v.  Green  (1897)  69  111.  App.  527, 
the  plaintiff  drove  a  team  for  a  party  who  had 
contracted  to  haul  a  pile-driver  from  one  part 
of  the  city  to  another.  The  foundation  of  the 
pile-driver,  with  an  engine  house  attached,  was 
loaded,  under  the  direction  of  the  owner  of  the 
pile-driver,  upon  a  wagon  drawn  by  four  horses. 
The  engine  house  was  at  the  front,  and  the 
plaintiff  stood  Inside  It  to  drive.  On  the  road 
the  house  shook  so  much  as  to  alarm  the  plain- 
tiff, and  he  got  out  and  asked  the  owner  of  the 
pile-driver  if  he  had  a  man  that  could  drive 
the  leader  team,  and  he,  plaintiff,  would  drive 
the  wheel  team ;  that  be  was  afraid  of  the 
building.  The,  reply  was  that  the  building  waa 
perfectly  safe  and  could  not  fall,  and  the  plain- 
tiff was  told  to  go  in  again.  He  went  In.  and 
further  on  the  house  came  to  pieces,  and  the 
plaintiff  was  seriously  and  permanently  in- 
jured. The  court  held  that  a  question  of  fact 
for  the  jury  was  presented  by  the  evidence  that 
defendant  assumed  to  superintend  the  moving 
and  gave  directions  which  plaintiff  followed, 
and  was,  in  consequence.  Injured,  and  that  It 
did  not  appear  beyond  question  that  defendant 
had  surrendered  the  task  of  moving  the  proper- 
ty to  an  Independent  contractor,  over  whom  he 
exercised  no  control. 
See  also  X.  infra. 

d.  LiahiUty  of  owner  of  tkremi$e8  to  servanU  of 
a  oontraotor  not  employed  by  himself, 

A  railroad  company  cannot  be  held  liable  for 
an  injury  caused  by  a  locomotive  to  an  em- 
ployee of  one  who  has  contracted  with  a  city  to 
build  the  abutments  of  a  bridge  which  is  to 
carry  a  street  over  the  track,  where  there  was 
no  necessity  for  such  employee's  being  on  the 
track  when  he  was  run  down.  Sweeney  v.  Bos- 
ton &  A.  R.  Cow  (1879)  128  Mass.  6.  The  court 
said :  *'It  is  impossible  to  enumerate  all  the 
cases  In  which  such  a  necessity  may  sxlse ;  but 
it  Is  undoubtedly  true  that,  in  building  a  bridge 
over  a  railroad  for  the  purpose  of  laying  out  a 
highway,  or  in  repairing  such  a  bridge  upon  an 
existing  way.  It  may  be  ne(5essary  in  certain 
stages  of  the  progress  of  the  work  for  the  city- 
or  town  engaged  in  it,  cor  its  servants,  to  enter 
upon  the  railroad  In  order  properly  to  build  or 
repair  the  bridge.  Whether  such  obstruction 
or  use  is  necessary  must  depend  upon  the  pecul- 
iar circumstances  of  each  case,  and  It  Is  In- 
cumbent on  those  who  enter  to  show  that  there 
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to  a  real  and  Imperative  necessity  for  so  doing. 
.  .  .  The  only  pccaslon  or  necessity  for  their 
ciMsing,  as  stated  by  all  the  witnesses,  was 
that  the  men  were  wanted  on  the  one  side  or 
the  other  sjb  the  work  went  on.  Bat  it  also 
appears  that  there  was  no  necessary  connection 
between  the  construction  of  the  two  abutments. 
All  the  work  on  either  was  done  on  that  side, 
and  it  does  not  appear  that  there  was  any  dlffl' 
mlty  in  constructing  each  abutment  separately, 
or  In  constructing  them  both  at  the  same  time, 
If  a  sufficient  number  of  men  were  employed. 
The  so-called  necessity  which  required  the  men 
t»  orosa  krose  from  the  manner  in  which  the 
eoBtractors  undertook  to  do  this  particular 
work,  and  not  from  any  inherent  difficulty 
arising  out  of  the  work  itself.  It  was  for  the 
convenience  of  the  contractors  that  the  men 
should  be  thus  transferred,  and  not  because 
soch  transfer  was  necessary  for  the  proper 
prosecution  of  the  work." 

e.  Liability  to  public  aervanta  entering  prem- 
itea  in  discharge  of  official  duties. 

The  right  of  a  public  official  to  recover  from 
the  owner  of  premises  for  Injuries  caused  by 
defects  may  be  considered  with  reference  to 
three  different  sets  of  facts  :  (1>  When  he  en- 
ters the  premises  under  the  license  implied  by 
the  law,  in  cases  of  emergency  which  demand 
the  exercise  of  his  particular  functions  for  the 
protection  of  the  public  (see  Coo  ley.  Torts,  p. 
313)  ;  (2)  when  he  is  required  to  be  on  the 
premises  in  order  to  discharge  his  regular  du- 
ties; (3)  when  he  enters  the  premises  by  the 
Invitation  of  the  occupant. 

The  following  cases  fall  under  the  first  of 
these  heads: 

As  regards  a  police  constable  having  occasion 
to  pursue  an  offender  across  a  vacant  lot,  the 
owner  is  nnder  no  obligation  to  see  that  It  Is 
guarded  on  the  side  where  It  abuts  on  a  street 
which  has  been  so  graded  down  by  the  city  as 
to  leave  a  dangerous  precipice  at  the  edge  of 
the  lot.  Woods  v.  Lloyd  (1888;  Pa.)  16  Atl. 
43. 

A  member  of  a  fire  patrol  has,  under  the 
common  law,  an  implied  license  to  enter  upon 
premises  to  save  goods  which  are  in  Jeopardy 
of  being  destroyed  by  fire  (see  Proctor  v. 
Adams  (1873)  113  Mass.  376,  18  Am.  Rep.  500). 
This  right  is  also  expressly  given  by  most,  if 
■ot  all,  of  the  statutes  and  ordinances  dealing 
with  such  bodies,  but  such  legislation  does  not 
operate  so  as  to  give  the  person  who  enters  by 
virtue  of  it  any  higher  claims  upon  the  owner 
of  the  premises  than  he  has  under  the  common 
law.  He  is  stiU  a  naked  licensee,  and  there- 
fore not  Justified  In  concluding  that  there  is 
an  implied  assurance  on  the  part  of  the  owner 
that  the  premises  are  in  a  safe  condition.  Gib- 
•on  V.  Leonard  (1892)  143  111.  182,  17  L.  R.  A. 
5S8.  32  N.  E.  182;  Woodruff  v.  Bowen  (1893) 
136  Ind.  481.  21  L.  U.  A.  198,  34  N.  E.  1113. 

In  the  latter  case  the  court  said:  **The 
owner  of  a  building  In  a  populous  city  does  not 
owe  It  as  a  duty  at  common  law,  independent 
of  any  statute  or  ordinance,  to  keep  such  build- 
ing safe  for  firemen  or  other  officers,  who,  in  a 
contingency,  may  enter  the  same  under  a  11- 
eense  conferred  by  law." 

This  case  was  cited  with  approval  in  Beehler 
▼.  Daniels  (1894)  18  R.  I.  563.  27  L.  R.  A.  612, 
29  Atl.  6,  where  the  plaintiff  sought  to  recover 
for  Injarles  caused  by  falling  into  an  elevator 
well  In  the  defendant's  building,  which  he  en- 
teied  in  the  discharge  of  his  duty  as  a  member 
of  the  flre  departpnent  of  the  city  of  Providence, 
la  answering  a  call  to  extinguish  a  flre.  The 
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neellgence  alleged  In  the  first  count  was  a  fail- 
ure to  guard  and  protect  the  well;  and,  in  the 
second  count,  such  a  packing  of  merchandise  as 
to  guide  and  conduct  one  to  the  unguarded  and 
unprotected  well.  The  defendants  demurred 
to  the  declaration,  alleging  as  grounds  of  de- 
murrer that  they  owed  no  duty  to  the  plaintiff; 
that  he  entered  their  premises  In  the  discharge 
of  a  public  duty,  and  assumed  the  risks  of  his 
employment;  that  he  was  in  the  premises  with- 
out invitation  from  them;  and  that  they  are 
not  liable  for  consequences  which  they  could 
not  and  were  not  bound  to  foresee.  The  court 
sold:  **ThL'  decisive  question  thus  raised  Is. 
Did  the  defendants,  under  the  circumstances, 
owe  to  the  plaintiff  a  duty  for  failure  in  which 
they  are  liable  to  him  in  damages?  The  ques- 
tion is  not  a  new  one,  and  we  think  it  is  safe 
to  say  that  it  has  never  been  answered  other- 
wise than  in  favor  of  the  defendants.  The 
plaintiff  argues  that  it  was  his  duty  to  enter 
the  premlsos,  and.  cnns-?quently,  since  an  owner 
may  reasonably  anticipate  the  liability  of  a 
flre,  a  duty  arises  from  the  owner  to  the  fire- 
man to  keep  his  premises  guarded  and  safe.  An 
extension  of  this  argument  to  its  legitimate  re- 
suit,  as  a  rule  of  law,  is  sufficiently  startling 
to  show  its  unsoundness.  The  liability  to  flre 
Is  common  to  all  buildings  and  at  all  times. 
Hence  every  owner  of  every  building  must  at 
all  times  keep  every  part  of  his  property  In 
such  condition  that  a  fireman,  unacquainted 
with  the  place,  and  groping  about  in  darkness 
and  smoke,  shall  come  upon  no  obstacle,  open- 
ing, machine,  or  anything  whatever  which  may 
cause  him  injury.'* 

But  a  more  extensive  duty  of  insuring  safety 
under  such  circumstances  is  sometimes  Im- 
po»ed  by  statute  or  ordinance. 

The  Massachusetts  statute  of  1872,  chap. 
260,  providing  for  "the  more  effectual  preven- 
tion of  flre  and  the  better  preservation  of  life 
and  property  In  Boston,*'  and  enacting  that 
"the  openings  of  any  holstway,  elevator,  or 
wellhole  in  any  building  of  that  city  shall  be 
protected  by  a  railing  and  trapdoors,"  en- 
larges the  common -law  rights  of  licensees  in 
such  a  sense  that  a  police  officer  who  enters  a 
building,  the  door  of  which  he  finds  open,  in 
the  nlgbt-tlme,  for  the  purpose  of  Inspecting 
the  premises  In  accordance  with  a  rule  of  the 
police  commissioners,  and  falls  down  an  un- 
guarded elevator  well,  may  maintain  an  action 
against  the  owner  or  occupant  of  the  building 
for  injuries  so  sustained,  although  the  statute 
also  imposes  a  penalty  for  an  infringement  of 
its  provisions.  Parker  v.  Barnard  (1883)  139 
Mass.  116.  46  Ant.  Rep.  450.  The  court  said: 
"When,  therefore,  in  the  construction  or 
management  of  a  building,  the  legislature  sees 
fit  to  direct  by  statute  that  certain  precautions 
shall  be  taken  or  certain  guards  against  dan- 
ger provided,  his  unrestricted  nse  of  his  prop- 
erty is  rightfully  controlled,  and  those  who 
enter  In  the  performance  of  a  lawful  duty,  and 
are  Injured  by  the  neglect  of  the  party  respon- 
sible, have  Just  ground  of  action  against  him. 
Were  the  case  at  bar  that  of  a  fireman  who, 
for  the  purpose  of  saving  the  property  In  the 
store,  or  for  the  prevention  of  the  spread  of 
fire  to  other  buildings,  lawfully  entered  in  the 
performance  of  his  duties,  and  who  was  in- 
jured because  there  was  no  railing  and  trap- 
doors guarding  the  elevator  well,  he  would 
have  Just  ground  of  complaint  that  the  pro- 
tection which  the  statute  had  made  it  the  duty 
of  the  owners  or  occupants  to  provide  had  not 
been  afforded  him.  The  act  Is  not  to  be  limited 
in  its  operation  to  the  protection  of  firemen. 
*There  is   no  rule,*  says  Mr.   Juatlce   Morton, 
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'better  settled  than  that  tJie  title  of  an  act 
does  not  constitate  a  part  of  the  act.*  Proprie- 
tors of  Charles  River  Bridge  y.  Proprietors  of 
Warren  Bridge  (182»)  7  Pick.  844.  But.  if  the 
title  were  of  importance,  the  object  of  the  act 
is  asserted  to  be  'the  better  preservation  of  life 
and  property/  as  well  as  'the  more  effectual 
prevention  of  fire.'  The  case  of  an  officer  who, 
with  lawful  process  to  justify  it»  enters  to  make 
an  arrest,  or  that  of  one  who  enters  la wf oily 
to  protect  property,  does  not  differ  in  principle 
from  that  of  the  fireman  which  we  have  con- 
sidered. Like  htm,  they  are  within  the  build- 
ing In  lawful  performance  of  their  duty.  Even 
if  they  must  encounter  the  danger  arising  from 
neglect  of  such  precautions  against  obstruc- 
tions and  pitfalls  as  those  invited  or  induced  to 
enter  have  a  right  to  expect,  they  may  demand, 
as  against 'the  owners  or  occupants,  that  they 
observe  the  statute  In  the  construction  and 
management  of  their  building." 

So»  a  policeman  who  enters  a  building  at 
night,  supposing  that  there  are  burglars  inside, 
may  recover  for  injuries  caused  by  his  falling 
through  a  hoistway  left  open  after  business 
hours  in  violation  of  an  ordinance.  Ryan  v. 
Thomson  (1874)  6  Jones  &  S.  138. 

In  Woodruff  v.  Bowen  (1893)  186  Ind.  481,  22 
li.  R.  A.  108,  84  N.  E.  1113,  the  court  considered 
that  the  ordinance  relied  upon  by  the  plaintiff 
as  taking  tSie  case  out  of  the  general  rule  men- 
tioned above  contained  no  provision  which  in- 
dicated that  the  municipal  council  had  in  mind 
the  safety  of  firemen  in  case  of  the  actual  oc- 
currence of  a  fire,  and  that  the  legislature  had 
reference  to  wails  and  buildings  in  Immediate 
danger  of  falling  or  in  immediate  danger  of 
taking  fire.  The  requirement  upon  which  -most 
stress  was  laid  by  the  plaintiff  was  that  the 
ordinance  in  question  prescribed  that  the  owner 
of  any  dangerous,  unsafe,  or  insecure  wall  or 
building  should  make  the  same  safe  and  secure, 
either  by  properly  repairing  the  same  or  by  re- 
building the  same  within  twelve  hours  after  re- 
ceiving notice  from  the  chief  fire  engineer.  "In 
this  case,*'  said  the  court,  "the  appellee  had 
erected  a  building  which,  under  ordinary  cir- 
cumstances, was  reasonably  safe  for  the  pur- 
poses of  commerce  and  trade.  It  became  un- 
safe only  by  reason  of  the  fact  that  it  was 
stored  with  stationery  by  a  tenant,  and  by  rea- 
son of  the  fact  that  in  4ui  extraordinary  emer- 
gency large  quantities  of  water  were  thrown 
into  and  upon  the  building,  thus  putting  it  to 
an  extraordinary  strain.  We  do  not  think  the 
ordinance  before  us  was  intended  to  apply  to 
a  building  of  this  character.  The  appellee.  In 
the  construction  of  his  building,  was  not,  In 
our  opinion,  bound  to  anticipate  extraordinary 
events,  but  if  he  constructed  a  building  which 
was  ordinarily  safe  under  ordinary  circumstan- 
ces, he  was  not  acting  in  violation  of  the  terms 
of  this  ordinance." 

Since  it  is  only  such  persons  as  are  Intended 
to  be  benefited  or  protected  by  a  statute  that 
can  rely  on  a  violation  of  that  statute  as  giving 
a  cause  of  action,  an  ordinance  requiring  eleva- 
torb  and  other  things  "so  located  as  to  endan- 
ger the  lives  and  limbs  of  those  employed"  In 
factories,  etc.,  to  be,  so  far  as  practicable,  so 
covered  or  guarded  as  to  insure  against  any 
injury  to  such  employees,  does  not  create  any 
liability  for  noncompliance  therewith,  in  favor 
of  a  fire  patrol,  as  he  is  not  within  the  class  of 
persons  for  whose  protection  the  ordinance  was 
passed.  Gibson  v.  Leonard  (1892)  148  111.  182. 
17  L.  R.  A.  588,  82  N.  E.  182.  The  court  said: 
"Appellant,  when  he  entered  the  building,  was. 
by  the  rules  of  the  common  law,  a  mere  naked 
licensee,  under  a  license  given  by  the  law  itself, 
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In  no  way  emanating  from  appellee,  and  by 
virtue  of  which  he  would  have  had  a  right  of 
entry  even  in  the  teeth  of  an  express  prohibi- 
tion on  the  part  of  appellee.  It  is  the  well- 
settled  doctrine  that  a  mere  naked  license  or 
permission  to  enter  premises  does  not  impose- 
an  obligation  on  the  owner  or  person  In  posses- 
sion to  provide  against  the  dangers  of  accident ; 
and  it  surely  cannot  detract  from  the  applica- 
bility of  the  rule  that  the  license  or  permission* 
has  its  origin  in  a  source  other  ttian  such  owner 
or  person  In  possession." 

In  the  cases  under  the  second  head.  It  Is  clear 
that  the  owner  of  the  premises  is  as  much» 
bound  to  provide  for  the  safety  of  the  official 
as  of  any  other  person  whose  business  brings- 
him  there.  Thus,  a  customs  officer  placed  In 
charge  of  private  bonded  warehouses  under  the 
provisions  of  the  United  States  statute  or 
March  28,  1854,  Is  not  Invested  by  Its  provlsiona 
with  supervision  over  the  passages,  hatches, 
and  hatchways  of  the  buiidlii;;8,  which  are  sub- 
ject to  the  sole  control  of  the  warehousemen  ; 
and  Is  therefore  entitled  to  go  to  tae  Jury  on 
the  question  whether  an  injury  which  he  re- 
ceives, while  rightfully  walking  about  the- 
building,  from  a  fall  through  an  open  hatchway. 
Is  due  to  the  negligence  of  the  occupant.^  of  the- 
warehouse  and  one  which  they  must  answer  for. 
Luddington  v.  Miller  (1873)  4  Jones  k  S.  1. 

So,  as  respects  a  roundsman  whose  duties  re- 
quire him  to  go  on  Ixtard  ships  to  see  that  the- 
night  inspectors  are  at  their  posts,  it  Is  negli- 
gence for  which  the  ship  may  be  held  liable  to- 
leave  a  hatchway  open,  not  In  a  place  where 
hatches  are  usually  left  open  for  the  discharge- 
of  cargo,  but  in  a  comparatively  narrow  and  un- 
lighted  passage  along  the  side  of  the  ship.  The* 
Qulllermo  (1880)  26  Fed.  Rep.  921. 

So,  a  ship  must  respond  in  damages  for  in- 
juries received  by  a  person  who,  while  walking, 
between  decks  with  great  caution.  In  discharge- 
If  his  official  duties  as  an  inspector  of  vessels 
about  to  receive  cargoes  of  gi'aln,  falls  down 
an  uncovered  hatchway  which  he  could  not  ob- 
serve owing  to  the  want  of  a  proper  light.  The- 
Clty  of  Naples  (1895)  82  U.  S.  App.  613,  6I> 
Fed.  Rep.  794,  16  C.  C.  A.  421. 

Evidence  that  the  plaintiff  was  an  officer  of 
customs,  and  that,  while  he  was  passing  in 
front  of  a  warehouse  in  the  discharge  of  his 
duties,  six  bags  of  sugar  fell  on  him,  is  suffi- 
cient to  warrant  the  submission  of  the  question 
of  the  dockowner's  negligence  to  the  Jury. 
Scott  V.  Tendon  ft  St.  K.  Docks  Co.  (1866)  3^ 
Hurlst.  &  C.  596,  34  L.  J.  Exch.  N.  S.  220,  13 
L.  T.  N.  S.  148,  11  Jur.  N.  S.  204,  13  Week. 
Rep.  410,  per  Crompton,  Byles,  Blackburn,  and. 
Keating,  JJ.,  Erie,  Ch.  J.,  and  Mellor,  J.,  dis- 
senting. 

On  the  other  hand,  an  open  area  which  abuts- 
at  Its  outer  side  on  an  alley  used  only  by  per- 
sons having  business  to  transact  at  the  rear 
end  of  a  row  of  stores,  and  which  is  protected- 
at  each  end  by  adjoining  buildings  projecting 
as  far  as  the  boundary  line  of  the  alley,  and  on 
the  side  next  the  alley  by  a  stone  coping  7  lnchei»- 
hlgh  and  2  feet  wide.  Is  not  so  imminently  dan- 
gerous that  the  owner  of  the  premises  can  be 
held  liable,  on  the  ground  of  maintaining  a  nui- 
sance, to  a  watchman  in  the  employ  of  a  detec- 
tive agency  who  falls  into  the  area  while  pass- 
ing in  the  night-time  along  the  alley  in  the  dis- 
charge of  his  duty  to  examine  the  doors  and« 
windows  of  some  of  the  stores.  Bond  v.  Smiths 
(1889)  113  N.  Y.  378,  21  N.  B.  128. 

As  regards  cases  under  the  third  head,  it  Is- 
sufficiently  obvious  that  a  direct  invitation 
creates  at  least  as  strong  a  right  to  protection* 
as  the  Implied  invitation  which  we  have 
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eoQilderiiis  In  the  preceding  Mctlons,  and  that 
the  principles  there  stated  are  applicable  under 
tbeae  clrcnmstancea  also.  The  llablUcp  of  the 
landlord  of  leased  premises  wiM  be  discussed  In 
VII.,  infra,  but  It  is  convenient  to  mention  here 
a  decision  to  the  effect  that  the  owner  of  leased 
premises  Is  liable  for  injuries  received  by  a  po- 
lice constable  who  enters  upon  them  at  the  re- 
qaest  of  a  tenant  in  the  exercise  of  his  statn- 
tory  right  to  make  an  arrest  at  the  tenant's 
request,  and  falls  d^wn  a  well  while  following  a 
line  along  which  he  Is  Justified  in  inferring,  from 
the  appearance  of  the  premises,  that  visitors 
are  intended  to  approach  the  tenement  to  which 
he  was  summoned.  Learoyd  ▼.  Godfrey  (1885) 
138  MassL  315. 

VII.  Ltabilitv    of   th€    owner    of   jfremitOM   of 
which  he  i»  not  in  poeeeesion. 

The  following  subdivision  covers  to  some  ex- 
tent the  same  ground  as  the  note  to  McConuell 
V.  Lemley  (1896;  La.)  34  L.  R.  A.  600,  which 
should  be  consulted  as  to  points  not  lying  with- 
in the  scope  of  the  present  discussion. 

a.  Oenoral  prinoiplee. 

The  decisions  holding  a  lessor  liable  to  stran- 
gers generally  for  in|urles  caused  by  the  condi- 
tion of  leased  premises  have  been  said  to  be 
referable  to  one  of  the  following  grounds :  That 
he  owned  or  had  right  in  the  premises,  and 
leased  them  with  the  nuisance  upon  them ;  that 
he  was  In  the  possession  of  the  premises,  and 
used  them  in  their  defective  condition :  that  he 
was  under  a  contract  enforceably  by  the  lessee 
to  keep  them  in  repair,  and  failed  to  do  so; 
that  he,  in  the  first  Instance,  created  the  nui- 
sance, and  put  it  in  the  power  of  others  to  con- 
tinue it ;  or  that,  being  a  municipal  corpora- 
tion, there  was  a  duty  upon  It  to  repair.  Clancy 
V.  Byrne  (1874)  56  N.  T.  120,  16  Am.  Rep.  801. 

More  briefly.  It  has  been  laid  down  that  a 
landlord  Is  liable  for  an  injury  to  a  stranger 
by  the  defective  repair  of  demised  premises  only 
when  he  has  contracted  with  the  tenant  to  re- 
pair, or  when  he  has  been  guilty  of  misfeasance, 
us,  for  Instance,  in  letting  the  premises  in  a 
ruinous  condition.  Nelson  v.  Liverpool  Brew- 
ery Co.  (1877)  L.  R.  2  C.  P.  Dlv.  311,  46  L. 
J.  C.  P.  N.  S..  675,  25  Week.  Rep.  877. 

The  general  principle  underlying  these  sepa- 
rate cases  of  liability  Is  evidently  that  the  land- 
lord must  answer  for  Injuries  caused  by  dan- 
gerous conditions  which  he  himself  created  or 
allowed  to  arise  or  to  continue,  and  for  such 
injuries  alone. 

'*The  responsibility  of  the  landlord  la  the 
same  In  all  cases.  If  guilty  of  negligence  or 
other  delictum  which  leads  directly  to  the  acci- 
dent and  wrong  complained  of,  he  Is  liable;  If 
not  so  guilty,  no  liability  attaches  to  him." 
Edwards  v.  New  York  &  H.  R.  Co.  (1885)  08  N. 
T.  245,  50  Am.  Rep.  650. 

"If  the  wrong  causing  the  damage  arises  from 
the  nonfeasance  or  the  misfeasance  of  the  lessor 
the  party  suffering  danger  from  the  wrt)ng  may 
sue  him."  Todd  v.  Flight  (1860)  0  C.  B.  N.  S. 
377.  30  L.  J.  C.  P.  N.  8.  21,  3  L.  T.  N.  8.  325, 
0  Week.  Rep.  145  (a  case  In  which  a  neighbor's 
property  was  injured). 

b.  Londlord  not  liahle  for  infurtee  oaueed  hy  a 
want  of  proper  repair. 

This  principle  is  applied  without  any  restric- 
tion In  the  case  of  one  who  Is  a  stranger,  both 
M  regards  the  lessor  and  the  lessee,  but  is  sub- 
ject to  important  qualifications  where  the  In- 
jured person  is  the  servant  of  the  lessee.  The 
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doctrine  approp«'late  under  these  circumstances 
is  that,  as  the  servant's  entry  upon  the  prem- 
ises is  deemed  to  be  under  the  same  title  as 
that  of  his  master,  his  right  of  recovery  is  ^co- 
extensive with  that  of  his  master. 

Hence,  neither  on  the  ground  of  an  Implied 
contractual  duty,  nor  on  the  ground  of  negli- 
gence, can  a  landlord  who  lets  a  house  in  a 
dangerous  or  defective  state  be  held  liable  for 
injuries  received  by  a  tenant  or  by  a  workman 
employed  by  a  tenant,  owing  to  the  condition 
of  the  premises.  Lane  v.  Cox  [1807]  1  Q.  B. 
415,  66  L.  J.  Q.  B.  N.  8.  103,  76  L.  T.  N.  8.  135. 

**By  the  commcm  law  he  who  has  the  use  of  a 
thing  ougKt  to  repair  It,  but  the  grantor  may 
bind  himself."  Lord  Mansfield,  in  Taylor  v. 
Whitehead  (1781)  2  Dougl.  745,  cited  in  Mill- 
er V.  Hancock  [1803]  2  Q.  B.  177. 

**A  landlord  who  lets  a  house  in  a  danger- 
ous state  is  not  liable  to  the  tenant's  customers 
or  guests  for  accidents  happening  during  the 
term ;  for,  fraud  apart,  there  is  no  law  against 
letting  a  tumble-down  house,  and  the  tenant's 
remedy  Is  upon  his  contract,  if  any."  Robblns 
V.  Jones  (1863)  15  C.  B.  N.  8.  221,  33  L.  J.  C. 
P.  N.  8.  1.  10  Jur.  N.  S.  230,  0  L.  T.  N.  8.  523, 
12  Week.  Rep.  248,  per  Urle,  Ch.  J. 

As  between  themselves  '*there  Is  no  liability 
either  on  the  landlord  or  the  tenant  to  put  or 
to  keep  the  demised  premises  In  repair,  unless 
such  liability  is  created  between  them  by  con- 
tract.'* Lane  v.  Cox  [1807]  1  Q.  B.  415,  6(» 
L.  J.  Q.  B.  N.  8.  103,  76  L.  T.  N.  8.  135. 

For  the  defective  repair  of  premises,  the  occu- 
pier, and  the  occupier  alone,  is  prima  fade  lia- 
ble. Nelson  v.  Liverpool  Brewery  Co.  (1877> 
L.  R.  2  C.  P.  Dlv.  811,  46  L.  J.  C.  P.  N.  8.  075, 
25  Week.  Rep.  877,  per  Lopes,  J. 

A  lessor  of  buildings,  in  the  absence  of  fraud, 
or  any  agreement  to  that  effect.  Is  not  liable  to 
the  lessee  or  others  lawfully  upon  the  premises 
by  his  authority,  for  their  condition,  or  that 
they  are  ten&ntable  and  may  be  safely  and 
conveniently  used  for  the  purposes  for  which 
they  were  apparently  Intended.  Jaffe  v.  Hart- 
eau  (1874)  56  N.  Y.  308,  15  Am.  Rep.  438. 

'*As  between  landlord  and  tenant,  .  .  . 
the  law  Is  well  settled  when  there  Is  no  fraud 
or  false  representations  or  deceit,  and  In  the 
absence  of  an  express  warranty  or  covenant 
to  repair,  that  there  Is  no  Implied  covenant  that 
the  demised  premises  are  suitable  or  fit  for 
occuupatlon,  or  for  the  particular  use  which 
the  tenant  Intends  to  make  of  them,  or  that 
they  are  in  a  safe  condition  for  use;  and  that 
the  prlclple  of  caveat  emptor  applies  to  all  con- 
tracts for  the  letting  of  property,  real,  person- 
al, or  mixed,  as  much  as  to  contracts  of  sale, 
with  one  or  two  recognized  exceptions,  which  'do 
not  apply  in  this  case."  O'Brien  v.  Capwell 
(1870)  50  Barb.  407  (cited  with  approval  in 
Franklin  v.  Brown. (1889)  118  N.  Y.  110,  6  L. 
R.  A.  770,  23  N.  E.  126),  holding  that  a  serv- 
ant of  the  tenant  could  not  recover  for  Injuries 
caused  by  the  collapse  of  a  staircase,  defective 
when  the  tenant  entered. 

If  alterations  are  required  to  the  premises 
for  the  safe  or  convenient  occupation  by  the 
tenant  or  his  employees,  it  Is  the  tenant's  duty, 
and  not  that  of  the  landlord,  to  make  such  al- 
terations. The  tenant  takes  the  premises  as 
they  are,  and  the  tenant's  employees,  In  going 
into  his  service  on  those  premises,  take  the  risks 
of  the  situation.  The  landlord  cannot  be  re- 
quired to  change  the  structure,  except  upon 
some  new  agreement,  nor  be  made  to  respond 
In  damages  to  an  employee  of  the  tenant  for  an 
Injury  which,  but  for  that  relation,  would  not 
have  happened.  Ryan  v.  Wilson  (1882)  87  N. 
Y.  471,  41  Am.  Rep.  384. 
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In  the  absence  of  a  covenant  to  repair  a  leas- 
oir  is  pot  liable  for  injuries  received  by  a 
lessee's  servant  through  the  defective  condition 
of  a  ladder  by  which  access  is  obtained  to  a 
tan*k  from  which  the  lessee  is  allowed  to  con- 
duct water  through  a  pipe  to  his  own  premises. 
Lake  Erie  &  W.  R.  Co.  v.  Maus  (1898;  Ind. 
App.)  1  Repr.  166,  51  N.  E.  735. 

"The  rule  seems  to  be  well  settled  that.  In  the 
absence  of  any  secret  defect  or  deceit  or  war- 
ranty or  agreement  on  the  part  of  the  landlord 
to  repair,  the  tenant  takes  the  leased  premises 
in  the  condition  they  happen  to  be  in  at  the 
time  of  the  leasing,  and  that  Id  such  case  the 
landlord  is  not  liable  to  the  tenant  tor  an  In- 
Jury  caused  by  the  premises  being  out  of  repair 
during  the  term.  .  .  .  So  it  seems  that  the 
rightful  subtenant,  servant,  employee,  or  even 
customer,  of  the  lessee  is  under  the  same  re- 
striction, because  he  enters  under  the  same 
title,  and  not  by  any  invitation,  express  or  im- 
plied, from  the  o-wner,  and  hence  assumes  the 
same  risk."  Cole  v.  McKey  (1886)  66  Wis. 
500.  57  Am.  Rep.  293,  29  N.  W.  279. 

In  an  action  "by  the  servant  of  a  tenant 
against  the  owner,  the  landlord  Is  liable  only 
when  he  haa  contracted  or  Is  under  obligations 
to  keep  the  tenement  In  repair,  or  has  been 
guilty  of  fraud  or  deceit  which  would  release 
the  tenant  from  his  implied  obligation  to  re- 
pair." Peres  v.  Rabaud  (1890)  76  Tex.  191, 
7  L.  R.  A.  620,  13  S.  W.  177  (injury  caused 
by  breaking  of  supports  of  a  cistern,  defective 
since  the  tenancy  began — ^no  recovery). 

"It  is  a  general  rule  that.  In  the  absence  of 
fraud  or  deceit,  there  is  no  implied  covenant 
that  the  demised  premises  are  fit  for  occupi)- 
tion,  or  for  the  pairticular  use  which  the  tenant 
Intends  to  make  of  them.  .  .  .  Therefore, 
the  tenant  has  no  remedy  against  the  landlord 
for  suffering  the  premises  to  get  out  of  repair, 

.  .  .  and  this  rule  extends  to  servants 
and  others  entering  under  the  tenant's  title." 
1  Thomp.  Neg.  p.  323,  {  3,  quoted  with  ap- 
proval in  Edwai-ds  v.  New  York  &  H.  R.  Co. 
(1885)  98  N.  Y.  245.  50  Am.  Rep.  659;  Perez 
V.  Rabaud  (1890)  76  Tex.  191,  7  L.  R.  A.  620, 
13    S.   W.   177. 

There  is  another  case  besides  those  referred 
to  in  these  statements,  in  which  it  would  doubt- 
less be  held  that  the  landlord  is  liable,  viz., 
where  he  has  authorized  the  continuance  of  the 
insecure  condition  by  some  affirmative  act.  See 
Todd  V.  Flight  (IStiO)  9  C.  B.  N.  S.  377,  30  L. 
J.  C.  P.  N.  S.  21,  3  L.  T.  N.  S.  325,  9  Week.  Rep. 
145;  Pretty  v.  Blckmore  (1873)  L.  R.  8  C.  P. 
401,  28  L.  T.  N.  S.  704,  21  Week.  Rep.  733. 

A  landlord  Is  not  liable  to  the  servant  of  a 
tenant  for  injuries  caused  by  the  fall  of  a  chim- 
ney pot  which  was  In  good  condition  at  the  time 
of  the  demise.  Nelson  v.  Liverpool  Brewery  Co. 
(1877)  L.  R.  2  C.  P.  Dlv.  311,  46  L.  J.  C.  P. 
N.  S.  675,  25  Week.  Rep.  877. 

If  the  construction  of  an  elevator  which  a 
landlord  retains  under  his  own  control,  and 
keeps  In  repair  for  the  use  of  all  the  tenants  ot 
a  building,  was  the  same  at  the  time  the  serv- 
ant of  a  tenant  was  injured  in  using  It  as  it 
was  at  the  commencement  of  the  tenancy,  the 
landlord  is  not  bound  to  indemnify  such  serv- 
ant. Freeman  v.  Uunnewell  (1805)  163  Mass. 
210.  30  N.  E.  1012. 

Notr  can  the  landlord  be  required  to  change 
the  structure  of  the  premises,  except  upon  some 
new  agreement.  Ryan  v.  Wilson  (1882)  87  N. 
Y.  471,  41  Am.  Rep.  384.  The  court  said: 
"The  case  seems  a  very  clear  one  for  the  de- 
fendant. He  owned  the  building  in  which  the 
plaintiff  was  injured,  but  the  room  where  the 
accident  occurred  bad  been  rented  to  one  Lit- 
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tie,  who  was  then  In  its  possession  aa  tenant. 
The  plaintiff  was  in  Little's  employ.  Steam 
power  and  the  use  of  machinery  were  furnished 
by  the  defendant,  but  the  plaintiff  was  not 
harmed  while  using  it,  nor  by  its  Insufficiency 
for  the  purpose'  for  which  It  was  designed.  She 
came  in  contact  with  it  and  was  overcome.  She 
did  not  approach  it,  or  even  come  upon  the 
premises,  at  the  express  or  implied  invitation 
of  the  defendant,  and  therefore  many  of  the 
numerous  cases  referred  to  by  the  learned  coan- 
sel  for  the  appellant  have  no  application.  It  is 
said,  however,  'that  for  the  purpose  for  which 
this  floor  was  to  t>e  used, ,  and  for  which  the 
defendant  knew  It  was  to  be  used,  and  for 
which  he  received  compensation  for  use  of  It. 
the  defendant  did  not  use  the  ordinary  means 
of  avoiding  danger  from  the  shaft  to  those  en- 
gaged upon  or  visiting  the  premises ;'  but  it 
comes  to  this,  that  he  did  not  surround  the 
shaft  with  a  guard,  or  prevent  access  to  it  by 
a  railing  or  other  obstacle.  Upon  what  princi- 
ple was  he  bound  to  do  so?  Because  it  Is  aald 
*a  man  must  take  care  that  his  property  is  so 
used  or  managed  that  other  persons  are  not  in- 
jured.' This  maxim  does  not  touch  the  case. 
The  premises  were  delivered  to  the  tenant  In  a 
condition  to  serve  the  use  for  which  they  were 
hired,  and  In  this  respect  they  did  not  after- 
wards fail.  The  shaft  kept  its  place,  performed 
its  revolutions,  and  in  no  respect  proved  In- 
adequate to  the  service  required  of  it.  If  al- 
terations were  required  to  fit  the  premises  for 
their  safe  or  convenient  occupation  by  the  ten- 
ant or  his  employees,  it  was  his  duty^  and  not 
that  of  the  landlord,  to  make  them.  One  might 
fall  from  a  window  or  be  set  on  fire  at  the  grate, 
when  by  bars  at  one  or  a  fender  at  the  other 
the  accident  would  not  have  happened,  but  It 
would  hardly  be  claimed  that  the  landlord  could 
be  made  responsible  for  their  absence." 

It  would  seem  that  the  general  rule  Is  not  ap- 
plicable where  the  defects  which  caused  the 
Injury  were  on  some  particular  appliance  upon 
the  premises  which  was  specIflcaJly  demised 
with  the  building  itself.  Thus  it  Is  held  that 
a  lessor  Is  liable  to  the  servant  of  a  lessee  for 
Injuries  received  by  reason  of  the  defective 
condition  of  an  elevator  the  use  of  which  has 
been  granted  by  the  lessor  as  a  part  of  the 
leasehold  Interest.  Ellis  v.  Waldron  (1896) 
19  R.  I.  309,  33  Atl.  809. 

In  such  an  action  an  averment  that  the  plain- 
tiff was  rightfully  on  the  elevator,  and  en- 
gaged In  his  employment  under  the  lessee,  is 
sufficiently  specific  without  setting  out  partic- 
ularly what  he  was  employed  to  do,  or  the 
partlculai'  work  be  was  engaged  In  at  the  time 
of  the  accident.     Ibid. 

In  Oberf elder  v.  Doran  (1880)  26  Neb.  118. 
41  N.  W.  1094,  the  court  declined  to  say  that 
where  a  landlord  leased  a  building  with  a  de- 
fectively constructed  elevator  he  might  not  be 
required  to  Indemnify  a  servant  of  the  lessee 
who  was  injured  In  using  it,  but  that,  in  any 
case,  the  lessee  would  be  answerable  for  such 
an  injury. 

An  acceptance  of  the  risks  of  the  new  condi- 
tion produced  by  alterations  In  the  premises 
made  by  the  landlord  while  the  lease  is  running 
may  also  be  Imputed  to  the  tenant  under  ap- 
propriate circumstances,  and  such  an  acceptance 
win  bind  the  servants;  but  a  protest  by  the 
tenant  against  such  alterations  will  inure  to 
the  benefit  of  his  servants,  and  repel  the  In- 
ference that  the  increased  risk  was  assumed  by 
them.  Davis  v.  Pacific  Power  Co.  (1895)  107 
Cai.  563,  40  Pac.  050.  There  a  servant  of  the 
tenant,  one  Davis,  had  been  injured  by  the  fall 
of  a  shaft  set  up  in  the  leased  building  by  tb« 
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defendant,  the  lessor,  who  took  the  position 
that  by  his  failure  to  object  to  the  erection  and 
maintenance  of  the  shaft  Davis  aasamed  for 
himself  and  his  employees  the  risk  of  injury 
therefrom.  The  court  said:  "But,  assuming 
this  to  be  the  law,  the  evidence  shows  that 
William  Davis  did,  in  effect,  if  not  In  terms, 
object  to  the  introduction  of  the  shaft.  When 
he  was  Informed  that  defendant  was  proceed- 
ing to  erect  the  shaft,  and  was  disturbing  and 
interfering  with  his  workmen  in  the  basement, 
he  went  to  its  officers  and  inquired  into  their 
purposes.  He  was  Informed  substantially  that 
he  ought  not  to  object,  but  if  he  did  it  would 
make  no  difference;  in  other  words,  that  the 
shaft  had  to  go  In.  He  was  assured  that  he 
would  never  know  it  was  there,  either  from  the 
space  It  would  occupy  or  the  noise  it  would 
make ;  that  defendant's  servants  would  go.  in 
every  day  and  look  after  it,  and  he,  Davis, 
should  never  be  disturbed  by  it.  This  evi- 
dence, it  is  true,  Is  denied  by  defendant,  but 
the  jury  evidently  believed  and  acted  upon  it. 
The  shaft  was  admittedly  put  in  and  main- 
tained solely  for  the  use  and  benefit  of  the  de- 
fendant, and  was  in  no  way  connected  with  the 
business  of,  or  used  by,  William  Davis.  It  was, 
furthermore,  wholly  under  the  control  and 
management  of  defendant,  as  was  likewise  the 
space  that  it  occupied.  Under  such  circum- 
stances the  tenant  cannot  be  held  to  have 
assumed  any  of  the  risks  incident  to  its  mainte- 
nance. While  the  landlord  retains  or  has  con- 
trol of  a  portion  of  leased  premises  the  respon- 
sibility rests  with  him  to  see  that  no  injury  re- 
sults to  those  having  rights  there  by  reason  of 
the  manner  in  which  such  portion  of  the  prem- 
ises is  occupied  or  used ;  and,  if  he  puts  dan- 
gerous machinery  thereon,  it  is  his  duty  to 
fence  it,  or  use  other  proper  means  to  protect 
those  rightly 'in  its  vicinity.*' 

See  further,  as  to  the  effect  of  retaining  con- 
trol, VII.  c  infra. 

That  the  servant  of  a  tenant  may  also  be 
charged  with  an  acceptance  of  such  risks  as 
are  obvious,  is  manifest  upon  general  princi- 
ples, but  a  defense  based  upon  his  knowledge 
of  the  situation  would  clearly  depend  upon  Ihts 
theory  that  there  was  an  independent  exercise 
of  judgment  on  his  part,  and  not  upon  the  the- 
ory that  he  stands  in  his  master's  shoes  for 
this  purpose. 

In  some  cases  the  lessor's  liability  may  be 
negatived  on  the  ground  that  the  facts  alleged 
do  not  constitute  negligence  at  all. 

Thua,  a  lessor  is  not  liable  to  a  servant  of 
his  tenant  who  Is  Injured  by  an  explosion  of 
gas  due  to  a  defective  connection  between  pipes, 
where  the  evidence  is  that  the  gasfitting  was 
done  by  a  skilful  mechanic  engaged  by  a  former 
tenant ;  that  the  pipes  had  been  safely  used  for 
four  years  before  the  accident ;  and  there  is 
no  evidence  that  the  defect  was  one  which  a 
person  of  ordinary  prudence  could  have  readily 
ascertained.  Metsger  v.  Schults  (1896)  16 
Ind.  App.  454,  43  N.  B.  886. 

c:  Lestar  reaponHble  for  porta  of  leased  build- 
ing  loAtoA  he  keeps  under  hie  own  control. 

The  reason  of  the  principles  above  stated  be- 
ing that  the  landlord  is  not  in  possession  or 
control  of  the  premises,  a  different  rule  neces- 
sarily prevails  in  regard  to  such  parts  of  the 
demised  property  as  he  retains  under  his  con- 
trol. 

The  owner  of  a  building  who  lets  part  of  it 
to  several  tenan^vbut  retains  the  staircase. in 
his  possiession,  to  be  used  by  all  the  tenants  as 
a  means  of  access  to  the  several  apartments,  is 
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liable  for  Injuries  which  are  received  owing  to 
a  defect  in  the  stairs  by  the  collector  of  a  rail- 
way company  while  visiting  one  of  these  ten- 
ants on  business.  Miller  v.  Hancock  [1893]  2 
Q.  B.  177,  citing  Smith  v.  London  &  St.  K. 
Docks  Co.  (1868)  L.  R.  3  C.  P.  326,  87  L.  J.  C. 
P.  N.  S.  217.  In  reply  to  the  contention  of  de- 
fendant's counsel  that,  according  to  the  com- 
mon law,  the  person  in  enjoyment  of  an  ease- 
ment is  bound  to  do  the  necessary  repairs  him- 
s^f,  Bowcn,  L.  J.,  said:  "That  may  be  true 
with  regard  to  easements  in  general,  but  it  Is 
subject  to  the  qualification  that  the  grantor  of 
the  easement  may  undertake  to  do  the  repairs, 
either  in  express  terms  or  by  necessary  implica- 
tion. This  Is  not  the  mere  case  of  a  grant  of 
an  easement  without  special  circumstances.  It 
appears  to  me  obvious,  when  one  considers 
what  a  flat  of  this  kind  is,  and  the  only  way  In 
which  it  can  be  enjoyed,  that  the  parties  to  the 
demise  of  It  must  have  intended,  by  necessary 
implication,  as  a  basis  without  which  the 
whole  transaction  would  be  futile,  that  the 
landlord  should  maintain  the  staircase,  which 
is  essential  to  the  enjoyment  of  the  premises 
demised,  and  should  keep  it  reasonably  safe 
for  the  use  of  the  tenants,  and  also  of  those 
persons  who  would  necessarily  go  up  and  down 
the  stairs  in  the  ordinary  course  of  business 
with  the  tenants:  because,  of  course,  a  land- 
lord must  know,  when  he  lets  a  flat,  that  trades- 
men and  other  persons  having  business  with 
the  tenant  must  have  access  to  it." 

A  landowner  owes  to  his  tenant  and  those 
employed  by  such  tenant  the  duty  not  to  ex- 
pose them  to  a  dangerous  condition  of  the  place 
[here  the  approaches],  which  reasonable  c:ire 
on  his  part  would  have  prevented.  Lejdeoker 
V.  Brlntnall  (1898)  158  Mass.  292,  33  N.  E.  39:) 
(servant  of  lessee  injured  by  sudden  subsidence 
of  bricks  with  which  a  passage  was  paved). 
Compare  Camp  v.  Wood  (1879)  76  N.  Y.  92,  32 
Am.  Rep.  282. 

A  landlord  is  liable  for  the  defective  con- 
dition of  a  right  of  way  used  as  a  means  of  ac- 
cess to  the  separate  parts  of  a  building  let  to 
several  tenants.  Wat  kins  v.  Ooodall  (1885)  138 
Mass.  533  (tenant  injured);  Looney  v.  McLean 
(1880)  129  Mass.  33,  37  Am.  Rep.  295;  Donohue 
V.  Kendall  (1884)  18  Jones  &  S.  386;  Ivay  v. 
Hedges  (1882)  Ij.  B.  9  Q.  B.  Div.  80. 

The  placing  of  letter  boxes  in  the  passage  of 
a  rented  building  which  the  owner  has  kept 
under  his  own  control,  whatever  the  rights  of 
the  tenants  or  their  servants  may  be  In  the 
passage,  affords  some  evidence  that  they  were 
there  by  the  owner's  authority  and  permission, 
and  that  a  letter  carrier,  In  visiting  them  in 
the  performance  of  his  duty,  came  there  by 
the  implied  Invitation  of  the  defendants  for  the 
convenience  of  their  tenants,  or  at  least  that 
he  was  authorized  to  believe  that  he  came  there 
by  such  an  invitation.  Gordon  v.  Cummlngs 
(1890)  152  Mass.  513,  9  L.  R.  A.  640,  25  N.  B. 
978. 

A  landlord  is  liable  for  the  defective  con- 
dition of  a  platform  in  front  of  leased  shops, 
where  he  has  kept  it  under  his  control  for  the 
use  of  the  tenants  and  the  public  Readman 
V.  Conway  (1879)  126  Mass.  874. 

A  landlord  who  undertakes  to  transmit 
power  by  means  of  shafting,  belting,  and  pul- 
leys, from  one  building  to  two  others  leased  by 
him,  is  bound  to  exercise  reasonable  care  that 
the  machinery  used  for  such  transmiaslon  is  in 
suitable  condition  to  perform  the  work  for 
which  it  Is  used,  without  danger,  to.  persons 
rightfully- on  the  premises,  such  as  the  servants 
of  the  tenants.  Poor  v.  Sears  (1891)  154  Mass. 
539,  28  N.  E.  1046. 
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The  Tftal  question  in  sucb  a  case  being 
whether  the  defendant  was  using  and  exercis- 
ing control  over  the  shafting  and  pulley  which 
fell,  any  testimony  which  tends  to  show  that 
he  was  is  competent — as  that  his  engineer  ha- 
bitually oiled  the  shaft,  while  the  lessees  did 
not  take  any  care  of  It.    Ibid. 

A  lessor  who,  without  the  consent  of  his  ten* 
ant,  erects  and  operates  a  shaft  through  the 
leased  premises,  being  himself  a  trespasser,  or 
at  least  a  mere  licensee  exercising  a  priTileg<B 
at  bare  sufferance.  Is  not  In  a  position  to  ques- 
tion the  right  of  an  employee  of  the  tenant  to 
be  in  the  neighboirhood  of  the  shaft,  wbateyer 
may  be  the  purpose  in  going  there.  Davis  y. 
Pacific  Power  Co.  (1895)  107  Cal.  663,  40  Pac. 
950. 

See  as  to  anotlier  aspect  of  this  case,  VII.  e, 
supra. 

The  court  said :  "As  we  view  it,  the  eTi- 
dence  shows  a  clear  right  in  the  plaintiff  to  be 
where  he  was.  There  is  certainly  nothing  to 
slMw  that  he  had  been  forbidden  by  his  em- 
ployer to  go  Into  the  basement,  or  upon  the 
stairs,  or  elsewhere,  or  anything  to  Indlcato 
that  he  was  in  any  way  restricted  as  to  going 
about  the  premises  for  any  necessary  purpose. 
But  it  is  said  that  plaintiff  was  not  on  the 
stairway  for  a  necessary  purpose  or  In  the  per- 
formance of  his  duty.  We  think  the  Jury  were 
justified  In  saying  that  he  was.  It  was  not  an 
absolute  necessity,  it  is  true,  which  took  him 
there,  but  It  is  not  necessary  that  it  should 
have  been.  He  needed  good  light  to  remove 
the  briars  or  tlilstles  from  his  hands,  and  the 
basement  doors  afforded  the  most  available 
place  for  the  purpose  without  going  from  the 
building,  which  he  was  not  called  upon  to  do. 
It  Is  true  that  he  did  not  go  there  directly  in 
the  line  of  his  work,  but  it  cannot  be  said  that 
it  was  not  in  the  line  of  his  duty.  He  was 
suffering  from  pain  and  Inconvenience  from  a 
cause  which  interfered  with  and  prevented  him 
from  proceeding  with  his  work,  and  It  was  his 
duty  to  his  employer  to  remove  the  cause  of  his 
disability  as  speedily  and  conveniently  as  possi- 
ble. In  this  view,  his  going  to  the  basement 
and  the  stairway  was  as  much  in  the  interest 
of  his  employer  as  his  own,  and  cannot,  there- 
fore, be  justly  characterised  as  a  wandering 
over  the  premises  solely  for  his  own  private 
ends.  To  hold,  under  the  circumstances,  that 
plaintiff  was  in  the  place  where  the  Injury  oc- 
curred as  a  mere  volunteer,  and  without  right, 
would  be  taking  an  exceedingly  narrow  view  of 
the  rights  of  an  employee.  The  case  Is  quite 
distinguishable  from  the  cases  relied  upon  by 
the  appellant.  The  plaintiff  having  a  right  to 
be  where  he  was,  the  defendant  owed  him  the 
duty  of  protection,  whether  or  not  the  latter 
was  rightfully  maintaining  its  shaft  upon  the 
premises.  Donnelly  v.  Hufscbmidt  (1889)  79 
Cal.  74,  21  Pac.  646." 

As  to  the  different  rights  of  bare  licensees 
and  persons  entering  premises  in  the  exercise 
of  a  right,  see  generally,  VI.  supra. 

d.  Landlord  responsible  for  concealed  defects. 

The  landlord's  exemption  from  liability  In 
the  cases  mentioned  in  the  last  section  but  one 
Is  predicated  on.  the  assumption  that  the  dan- 
gerous conditions  were  such  that  the  tenant 
must  be  deemed  to  have  had  actual  or  con- 
structive knowledge  of  them.  A  different  con- 
sideration U  oontrolling  where  a  knowledge  of 
conditions  is  Imputable  to  the  lessor,  and  not  to 
the  lessee.  The  predominant  duty  under  such 
circumstances  Is  one  of  disclosure,  and  a  fall- 
are  to  impart  information  will  be  treated  either 
as  fraud  or  as  negligence,  according  as  the 
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omission  was  wilful  or  not,  the  liability  to  tho 
tenant  and  his  servants  being  complete  In 
either  case.     See  III.  b,  aupra. 

The  consequences  of  wilful  concealment  need 
not  be  enlarged  upon.  In  all  the  statements  of 
general  principles,  fraud  Is  treated  as  a  factor 
which  prevents  the  landlord  from  escaping  re- 
sponsibility to  the  tenant's  servants.  See  Ed- 
wards V.  New  York  &  H.  R.  Co.  (1886)  98  N. 
T.  246,  50  Am.  Rep.  650;  O'Brien  v.  Capwell 
(1870)  50  Barb.  407:  Cole  v.  McKey  (1886) 
66  Wis.  600,  29  N.  W.  279;  Peres  v.  Raband 
(1890)  76  Tex.  191,  7  L.  R.  A.  620,  13  S.  W. 
177. 

The  responsibility  for  a  merely  negligent 
failure  to  disclose  secret  defects  is  equally 
clear.  ''If  he  [a  landlord]  demises  premises 
knowing  that  they  are  dangerous  and  unfit  for 
the  use  for  which  they  are  hired,  and  falls  to 
disclose  their  condition,  he  Is  guilty  of  negli- 
gence which  will  In  many  eases  Impose  responsi- 
bility upon  him.  .  .  .  If  he  lets  a  building 
for  a  warehouse,  knowing  that  it  is  so  weak 
and  imperfectly  constructed  that  the  floors  will 
break  down  from  the  weight  necessarily  to  be 
placed  upon  them,  his  negligence  Imposes  lia- 
bility upon  him  for  injury  to  the  person  or 
property  of  anyone  who  may  lawfully  be  upon 
the  premises  using  them  for  the  purposes  for 
which  they  were  demised.  If  anyone  builds  a 
house  for  public  amusements  or  entertainments, 
and  lets  it  for  those  purposes,  knowing  that  it 
is  so  imperfectly  and  carelessly  built  that  it  Is 
liable  to  go  to  pieces  In  the  ordinary  use  for 
which  It  was  designed,  he  is  liable  to  tlie  per- 
sons injured  through  his  carelessness.  And 
this  rule  of  responsibility  goes  far  enough  for 
the  protection  of  lessees  and  of  the  public  gen- 
erally. It  is  but  a  just  and  reasonable  appli- 
cation of  the  maxim.  Bio  utere  tuo  ut  alienum 
non  Uedae,"  Edwards  v.  New  York  4  H.  R.  Co. 
(1885)  98  N.  Y.  246,  50  Am.  Rep.  659. 

e.  Coneequencee  of  landlord's  knowledge  of  pur- 
pose  for  which  promises  ore  to  be  used  by 
tenant. 

See  also  preceding  section,  and  VII.  b,  infra. 

"It  Is  settled  law  that  when  the  owner  lets 
premises  which  are  In  a  condition  which  is  un- 
safe for  the  avowed  purpose  for  which  they  are 
let,  or  with  a  nuisance  upon  them  when  let, 
and  receives  rent  therefor,  he  Is  liable,  wheth- 
er in  or  out  of  possession,  for  the  injuries  which 
result  from  their  state  of  Insecurity,  to  persons 
lawfully  upon  them ;  for,  by.  the  letting  for 
profit,  he  authorizes  a  continuance  of  the  condi- 
tion they  were  in  when  he  let  them,  and  is 
therefore  guilty  of  a  nonfeasance."  Nugent  v. 
Boston.  C.  &  M.  R.  Co.  (1888)  80  Me.  62,  12 
Atl.  797  (servant  of  lessee  railway  company 
entitled  to  recover  for  injuries  caused  by  defec- 
tive track ) • 

In  Oodleir  v.  Hagerty  (1863)  20  Pa.  887,  69 
Am.  Dec.  781,  it  was  held  that  a  landlord  who, 
knowing  that  the  tenant  who  will  occupy  a  new 
building  after  its  completion  wants  to  use  it  for 
the  storage  of  heavy  goods,  and  that  there  are 
defects  in  it  which  render  it  unfit  to  be  used 
for  that  purpose,  allows  it  to  pass  into  the 
possession  of  the  tenant  without  stipulating 
that  It  will  not  be  used  for  such  storage,  Is 
liable  for  injuries  received  by^  a  servant  of  the 
tenant  through  the  collapse  of  an  arch  under 
<he  weight  of  heavy  gooda  In  Jaffe  v.  Hart- 
eau  (1874)  66  N.  Y.  398,  16  Am.  Rep.  488,  the 
court,  commenting  on  this  case,  remarked  that 
It  was  disposed  of  upon  its  peculiar  facts,  and 
that  the  fact  of  the  building's  having  been 
erected  by  the  defendant  was  apparently  re- 
garded as  evidence  tending  to  show  him  guilty 
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of  fnad.  Hftilett  t.  Powell  (1858)  80  Pa. 
293,  was  referred  to  aa  an  authority  showing 
that  the  eoarta  of  'Pennsylvania  had  not  re- 
garded the  earlier  case  as  breaking  in  upon  the 
genera]  rule  applicable  in  such  cases. 

In  Carson  ?.  Godley  (1856)  26  Pa.  Ill,  67 
Am.  Dec.  404,  where  the  plaintiff  sought  to  re- 
•coTer  for  goods  damaged  by  the  same  accident, 
the  court  adhered  to  Its  earlier  opinion  that 
the  owner  is  liable  to  strangers  for  his  gross 
tieglect  in  constructing  and  renting  an  insecure 
building.  The  rationale  of  the  decision  Is  ap- 
parent from  the  following  extracts:  *'lf  the 
present  action  rested  on  the  ground  of  contract, 
-express  or  Implied,  it  could  not  be  snstained. 
•Counsel  argued  with  great  propriety  that  if  an 
implied  warranty  of  the  quality  of  a  house 
•could  be  deduced  from  a  lease  of  it  for  a  term, 
It  would  arise  likewise  from  a  conveyance  of 
the  fee,  and  run  with  the  land,  which  would  re- 
••train  alienation.  Some  torts  result  from  con- 
tracts: but  that  for  which  this  action  was 
brought  has  no  such  foundation.  Its  root  is  in 
the  malfeasance  of  the  defendant — in  the  mis- 
use of  that  which  is  his  own — not  in  the  breach 
-of  any  condition,  express  or  implied.  It  Is  ap- 
parent, therefore,  that  the  English  cases  ad- 
verted to.  all  of  which  proceed  on  contract,  do 
not  touch  the  ground  assumed  In  Ilagerty's 
Case  (1853)  20  Pa.  387,  59  Am.  Dec.  731.  and 
the  present.  The  underlying  principle  of  this 
•case  is  found  In  that  great  maxim  of  the  com- 
mon law.  Sic  utere  tuo  ut  alienum  non  Iwdas. 
This  Is  a  principle  of  universal  obll£.xtioi].  and 
4t  attended  Mr.  Grodley  when  he  undertook  to 
•cover  his  lot  In  Granite  street  with  etorefaouses 
<for  the  use  of  tenants.  .  .  .  With  his 
«yc8  wide  open  to  the  fact  that  government 
-would  use  his  storehouse  for  heavy  storage,  he 
(tbe  landlord]  let  them  have  it,  knowing  that 
It  was  unfit  for  such  use,  and  he  Inserted  uc 
word  of  caution  or  restraint  In  the  lease." 

f.  Liabilitp  of  landlord  for  a  nuUianoe. 

For  the  purposes  of  the  present  noLe.  't  Is 
sufficient  to  lay  down  the  rule  briefly  that  If 
■a  landlord  "creates  a  nuisance  upon  his  prem- 
ises, and  then  demises  them,  he  remains  liabk* 
for  the  consequences  of  tbe  nuisance  a»  the 
•creator  thereof."  Kdwards  v.  N-^w  York  &  11. 
R.  Co.  (1885)  98  N.  Y.  245,  50  Am.  Rep.  650. 
Rich  V.  Basterfleld  (1847)  4  C.  B.  78o.  10  L.  J. 
•C.  P.  N.  S.  273,  2  Car.  &  K.  257.  11  Jur.  696: 
King  V.  Pediey  (1834)  1  Ad.  &  El.  822.  3  Nev. 
-k  M.  627:  Perez  v.  Rabaud  (18»0)  76  Tex. 
191,  7  L.  R.  A.  620,  13  8.  W.  177  :  Nugent  v 
Boston.  C.  &  M.  R.  Co.  (1888)  80  Me.  02,  12 
Atl.  797. 

But  to  render  the  landlord  liable  for  tbe  nul- 
•sance,  it  must  be  "a  normal  one :  not  such,  for 
instance,  as  a  cellar  with  a  flap,  whicb  may  be 
•or  not  a  nuisance,  according  as  It  Is  carefully 
closed  or  improperly  left  open."  Gaudy  7. 
Jobber  (1864)  5  Best  &  S.  78,  per  Blackburn,  J. 

The  lessor  of  premises  upon  which  there  is 
■a  nuisance  cannot  relieve  himself  from  liabil- 
ity on  the  ground  that,  for  a  space,  he  is  pre- 
<rented  by  the  lease  from  entering  the  premises 
to  make  repairs.  Such  a  theory  leaves  out  of 
^lew  the  fact  that  by  a  lease  reserving  rent  he 
•derives  a  benefit  from  the  nuisance.  Swords  v. 
Edgar  (1874)  50  N.  Y.  28,  17  Am.  Rep.  295. 

The  tenant  alone  is  responsible  for  a  nui- 
sance produced  by  his  own  act.  Taylor,  Land. 
4k  T.  f  175. 

But  the  rule  that  a  lessor  of  premises,  not 
4»€r  $e  a  nuisance,  but  which  become  so  only  by 
the  manner  in  which  they  are  used  by  the 
•lessee,  is  not  liable  therefor  (Rich  v.  Raster- 
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field  (1847)  4  C.  B.  783.  16  L.  J.  C.  P.  N.  8.  278, 
2  Car.  &  K.  257,  11  Jar.  696),  is  not  applic- 
able where  a  pier  is  let  in  such  an  insecure  con- 
dition that  its  ordinary  use  is  dangerous  to 
workmen  engaged  in  loading  or  unloading 
ships.  The  effect  of  the  nuisance  upon  third 
parties  is  not  the  result  of  the  manner  of  the 
use  of  It  by  the  lessee.  Swords  t.  Edgar  (1874) 
59  N.  Y.  28.  17  Am.  Rep.  295. 

The  duty  to  avoid  creating  a  nuisance  is  ap- 
parently one  which  a  landlord  owes  to  all  the 
world  (see  II.  b.  e,  Bupra)^  and  of  which  the 
servant  of  a  tenant  may  therefore  take  advan- 
tage. But  we  have  found  only  one  case  bear- 
ing directly  on  this  point.  There  the  ruling 
was  that  a  person  who  lets  a  building  on  which 
there  is  a  chandelier  so  negligently  hung  as  to 
be  unsafe  and  likely  to  fall  at  any  moment 
brings  himself  within  the  scope  of  the  principle 
that  the  owner  of  a  building,  although  not  as  a 
general  rule  responsible  for  injuries  resulting 
from  a  want  of  repfilrs  while  it  Is  in  the  posses- 
sion of  a  tenant,  Is  held  liable  where  he  lets  the 
premises  with  a  nuisance  upon  them.  This 
principle  Inures  to  the  advantage  of  an  em- 
ployee of  the  tenant.  If  Injured  by  the  fall  of 
the  chandelier  while  engaged  In  his  duties. 
Relchenbacher  v.  Pahmeyer  (1881)  8  III.  App. 
217  (demurrer  to  plalntiflTs  declaration  held 
to  have  been  wrongly  sustained).  Compare 
Swords  V.  Edgar,  cited  In  VII.  I,  m,  infra,  and 
the  other  cases  in  the  latter  of  these  sections. 

The  dIflSculty  which  is  raised  by  the  existence 
of  such  a  rule  side  by  side  with  the  one  which 
absolves  the  landlord  from  liability  to  the  serv- 
ant of  a  tenant  for  Injuries  caused  merely  by  a 
want  of  proper  repair  Is  that  the  authorities 
do  not  furnish  much  guidance  as  to  the  princi- 
ple upon  which  dangerous  conditions  which 
the  law  will  treat  as  due  to  a  simple  omission 
to  repair,  for  which  the  landlord  Is  not  Uabls 
to  a  servant  of  the  tenant,  are  to  be  distin- 
guished In  cases  near  the  border  line,  from 
dangerous  conditions  amounting  to  a  nuisance, 
for  which  such  servant  may  call  the  landlord 
to  account. 

The  usual  definition  of  a  private  nuisance  as 
"anythlni?  unlawfully  or  tortlously  done  to  the 
hurt  or  annoyance  of  the  person,  as  well  the 
lands,  tenements,  and  hereditaments  of  an- 
other** (3  Bl.  Com.  215:  Swords  v.  Edgar 
(1874)  59  N.  Y.  28.  17  Am.  Rep.  295),  is  too 
vague  to  be  of  much  assistance  for  the  purpose 
of  differentiation.  The  subject  lies  beyond  the 
domain  of  the  present  note,  but  it  may  be  per- 
missible to  point  out  in  passing  that  It  is  ex- 
tremely diflicult  to  suggest  any  rational  ground 
upon  which  a  pier  In  a  state  of  decay  (Swords 
V.  Edgar  (1874)  59  N-  Y.  28.  17  Am.  Rep.  295), 
or  a  defective  coal  shute  in  a  footpath  (Pretty 
v.  BIckmore  (1873)  L.  R.  8  C.  P.  401.  28  L.  T. 
N.  S.  704.  21  Week.  Rep.  733.  per  Keating,  J.), 
or  a  defective  chandelier  (Relchenbacher  v. 
Pahmeyer  (1881)  8  111.  App.  217),  can  be 
placed  In  the  category  of  nuisances,  while  a  de- 
fective staircase  (O'Brien  v.  Capwell  (1870) 
59  Barb.  497).  and  a  cistern  insufficiently  sup- 
ported (Perez  v.  Rabaud  (1890)  76  Tex.  191, 
7  L.  B.  A.  620,  13  8.  W.  177),  are  excluded 
from  that  category. 

The  rule  that  a  lessor  may  be  held  liable  to 
the  employee  of  a  lessee  for  injuries  caused  by 
a  nuisance  on  the  leased  premises  will  not  be 
applied  where  there  Is  no  evidence  from  which 
It  can  reasonably  be  inferred  that  the  premises 
were  in  an  unsafe  condition  when  leased,  and 
that  by  ordinary  care  the  lessor  could  have 
known  of  Its  unsafe  condition.  State  wd  rel. 
Bashe  ▼.  Boyee  (1891)  73  Md.  469,  21  Atl.  822 
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f.  Le9»or  not  liable  for  the  negligence  of  the 
leeeee  or  hie  aervante  in  conducting  the  buei- 
nee». 

See  also  note  to  Hardy  r.  Shedden  Co.  (1897 : 
C.  C.  A.  6th  C.)   37  L.  R.   A.     65.  IX.  XIII. 

d,  e. 

A  landowner  wlio  does  not  Interfere  with  or 
attempt  to  control  the  manner  in  which  a  busi- 
ness is  carried  on  by  one  whom  he  has  placed  in 
possession  of  the  premises  is  not  liable  to  the 
servants  of  the  latter  for  injuries  received  by 
them  in  the  course  of  their  employment.  Baiid 
V.  Dunn  (1895)  83  N.  B.  156. 

Thus,  the  owner  of  a  rented  store  is  not  lia- 
ble to  a  servant  of  the  tenant  for  the  dangers 
caused  by  the  way  the  merchandise  is  piled  by 
such  servant  and  his  coemployees,  for  in  such 
case  there  is  an  absence  of  that  power  of  con- 
trol without  which  there  can  be  no  responsibil- 
ity. McCarthy  v.  Foster  (1892)  156  Mass. 
511,  81  N.  E.  885. 

A  principle  analogous  to  that  noticed  in  VI. 

e,  9,  supra,  that  an  employer  is  not  liable  for 
Injuries  received  by  the  servants  of  an  inde- 
pendent contractor  owing  to  such  contractor's 
negligence,  appears  in  the  ruling  that  a  lessor 
is  not  liable  to  a  servant  of  the  lessee  for  in- 
juries caused  by  the  Iessee*s  want  of  slcill.  The 
fact  that  the  plaintiff  went  to  work  originally 
under  the  lessor,  and  up  to  and  at  the  time  of 
the  accident  believed  he  was  still  working  un- 
der him,  and  that  he  had  no  notice  of  the  leas- 
ing of  the  premises  to  another  party,  is  not  a 
sufficient  ground  for  holding  the  lessor  liable  in 
such  a  case.  Crusselle  v.  Pugh  (1881)  67  Ga. 
430,  44  Am.  Bep.  724. 

h.  Effect  of  an  agreement  by  the  landlord  to 

repair, 

"If  a  landlord  lets  premises,  and  agrees  to 
keep  them  in  repair,  and  he  falls  to  do  so,  in 
consequence  of  which  anyone  lawfully  upon  the 
premises  suffers  injury,  he  Is  responsible  for 
his  own  negligence  'to  the  party  injured."  Ed- 
wards V.  New  York  ft  n.  R.  Co.  (1885)  98  N. 
Y.  245,  50  Am.  Rep.  659. 

The  employee  of  a  tenant  upon  whom  a  piece 
of  plastering  fell  from  a  ceiling  which  the 
landlord  had  known  for  al>out  a  month  to  be 
in  an  insecure  state,  and  which  he  had  prom- 
ised to  repair,  may  hold  him  liable  for  the  re- 
sulting injuries,  in  the  absence  of  evidence 
showing  that  the  danger  was.  to  the  knowledge 
of  the  employee,  so  imminent  that  no  prudent 
person  would  have  worked  in  the  room.  White 
T.  Sprague  (1887)  9  N.  Y.  S.  R.  220. 

In  Sinton  v.  Butler  (1883)  40  Ohio  St.  158, 
It  was  held  that,  where  the  lease  obligates  the 
tenant  in  general  terms  to  keep  the  premises 
in  good  order  during  the  term,  and  guaran- 
tees him  undisturbed  possession,  another  stipu- 
lation in  the  instrument  binding  the  lessor  to 
pay  the  cost  of  keeping  the  hoisting  apparatus 
in  repair  does  not  make  the  lessor  liable  for 
injuries  received  by  a  servant  of  the  lessee 
through  a  defect  in  such  apparatus.  The 
meaning  of  two  such  stipulations,  when  taken 
together,  is  not  that  the  lessor  retains  control 
of  the  apparatus,  and  is  saddled  with  a  corre- 
sponding liability  for  its  condition,  but  that  the 
lessee  is  bound  to  observe  the  condition  of  the 
machinery,  and  to  notify  the  lessor  when  it 
needs  repairs,  after  which  notification  It  be- 
comes the  duty  to  execute  such  repairs  at  his 
own  cost.  The  mere  fact  that  the  employee 
who  operates  the  machinery  Is  paid  by  the  les- 
sor does  not  override  the  effect  of  the  clause 
giving  the  lessee  exclusive  possession,  nor  give 
him  that  measure  of  control  which  will  render 
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him  responsible  for  its  condition.     See  VII.  Cr 
supra. 

i.  Effect  of  an  agreement  by  the  tenant  to  ro- 

pair. 

It  has  been  held  that,  where  the  leased  prem- 
ises at  the  time  the  tenancy^beglns  are  in  a  con- 
ditlon  which  amounts  to  a  nuisance,  the  land- 
lord cannot,  by  taking  a  covenant  from  the  tea- 
ant  to  make  repairs,  absolve  himself  from  lia- 
bility to  a  stranger  who  was  no  party  to  it 
(here  a  longshoreman  in  the  employ  of  a  steve- 
dore loading  a  ship  lying  at  a  demised  pier). 
Swords  V.  Edgar  (1874)  59  N.  Y.  28,  17  Am. 
Rep.  295.  The  court  said :  "It  is  first  to  be 
observed  that  by  giving  this  covenant,  the 
lessees  did  not  increase  nor  change  their  lia- 
bility to  the  plaintiff's  intestate,  nor  to  that 
portion  of  the  public  which  mrght  lawfully  nse 
their  pier.  As  tenants  and  occupants  of  the 
pier  they  were  liable  though  no  covenant  had 
been  given.  Their  relation  to  strangers  is  In 
nowise  changed  by  the  existence  of  the  cove- 
nant; so  that  the  question  is,  whether  the  lessor 
of  premises  demised  In  a  ruinous  state  may 
shield  himself  from  liability  to  strangers  for 
damage  resulting  from  their  defective  conditUMi 
by  taking  to  himself  a  covenant  like  that  hews 
found.  It  is  plain  from  what  we  have  before 
said  that. there  was  once  a  duty  upon  the  de- 
fendants, as  owners  of  the  pier,  to  maintain  It 
in  a  safe  condition.  They  did  not  do  this. 
They  leased  it  in  its  unsafe  state,  and  took  a 
rent  for  the  use  of  it.  Thereby  they  became 
liable  to  anyone  lawfully  upon  it,  who  suffered 
damage  in  consequence  of  its  state  of  insecar- 
Ity.  The  pier  was  unsafe  on  and  before  the  daj 
of  the  lease.  The  defendants  were  certainly, 
at  that  time,  charged  with  the  duty  of  puttins 
and  keeping  it  in  a  safe  condition.  In  the  lan- 
gusge  of  the  co«rt,  in  Roswell  t.  Prior,  12  Mod. 
635,  'this  action  is  well  brought  against  the 
erector  (of  a  nuisance),  for  before  his  assign- 
ment over  he  was  liable  for  all  consequential 
damages,  and  it  shall  not  be  in  his  power  to 
discharge  himself  by  granting  it  over.*  Can  the 
fact  that  the  granting  over  is  upon  the  taking 
back  a  covenant  to  keep  in  repair  work  a  dis- 
charge of  that  liability?  The  person  injurious- 
ly affected  by  the  ruinous  state  of  the  premises 
demised  has  no  right  or  privity  In  the  cove> 
nant.  He  Is  not  given  thereby  a  right  of  ac- 
tion against  the  lessee  greater  or  more  sure 
than  he  had  before.  He  has  the  right  without 
the  covenant.  The  covenant  Is  a  means  by 
which  the  lessor  may  reimburse  himself  for  anj 
damages  in  which  he  Is  cast  by  reason  of  his 
liability.  But  it  is  an  act  and  obligation  be> 
tween  himself  and  another  which  does  not  re- 
move or  suspend  that  liability.  It  Is  not  so, 
that  a  person  upon  whom  there  rests  a  duty  to 
others  may,  by  an  agreement  solely  between 
himself  and  a  third  person,  relieve  himself  frani 
the  fulfilment  of  his  duty.  Surely  an  Inef- 
fectual attempt  to  fulfil  it  would  not,  as  If  In 
this  case  insufficient  repair  of  the  pier  had 
been  made  by  a  builder  who  had  contracted 
with  the  lessor  to  do  all  that  was  needful  to 
make  the  pier  secure  for  all  comers.  A  cove- 
nant taken  from  a  lessee,  to  keep  in  order  and 
repair.  Is  no  more  effectual  than  a  contract  with 
a  builder  to  the  same  end.  Both  may  afford 
an  indemnity  to  the  lessor,  but  neither  can 
shield  him  from  liability." 

Compare  Thrussell  v.   Handyside   (1888)   L. 
R.  20  Q.  B.  Div.  359,  57  L.  J.  Q.  B.  N.  S.  347» 
58  L.  T.  N.  S.  344,  52  J.  P.  279,  as  to  the  ef- 
fect of  special  arrangements  between  two  eon 
tractors.  VIII.  a,  infra;  also  IV.  e,  supra. 

The  court  declined  to  follow  the  English 
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of  Pretty  t.  Blckmore  (1878)  L.  R.  8  C.  P.  401. 
Sb  L.  T.  N.  8.  704.  21  Week.  Rep.  738,  so  far 
as  was  an  authority  for  a  different  doctrine. 
There  ttae  Injured  pereon  was  a  serrant  of  the 
lessor,  who.  after  the  tenant  had  gone  Into  pos- 
leasloo.  was  enga^red  In  making  certain  repairs 
wblch  were  necessary  to  pot  the  premises  In  the 
condition  In  which  It  was  stipulated  by  the 
lease  that  they  should  be;  but  this  relation  of 
master  and  serrant  wss  not  adverted  to,  and 
the  case  is  treated  as  though  a  mere  stranger, 
lawfully  upon  the  premises,  had  been  the  plain- 
tiff. The  action  was  brought  to  recover  for  In- 
juries caused  by  falling  through  the  hole  of  the 
coal  cellar,  the  covering  of  which,  at  the  time 
of  the  demise,  had  been  so  much  out  of  repair 
as  to  be  dangerous.  The  plaintiff  was  non-. 
suited  for  the  reason  that,  by  an  express  cove- 
nant, the  duty  of  keeping  the  premises  in  re- 
pair during  the  term  was  cast  upon  the  tenant, 
and  the  nonsuit  was  sustained. 

This  case,  however,  may  readily  be  dlstln- 
folshed  from  the  one  last  cited,  the  liability  In 
the  one  being  predicated  from  the  fact  that  the 
premises  yrere  let  with  a  nuisance  upon  them 
which  the  defendant  was  absolutely  bound  to 
remove,  while  In  the  latter  the  conditions  com- 
plained of  were  assumed  to  come  under  the  de- 
scription of  defective  repair,  the  responsibility 
for  which  was  a  matter  depending  upon  an 
implied  or  an  express  agreement. 

].  Rule  lohere  the  lease  involves  the  exercise  of 
public  franchises. 

See  also  IX.  g,  infra. 

In  eases  dealing  with  the  right  of  the  serv- 
ants of  a  lessee  railway  company  to  recover 
from  the  lessor  for  Injuries  received  In  the 
operation  of  the  leased  line,  the  liability  of  the 
defendant  has  been  discussed  mainly  with  ref- 
erence to  two  questions  arising  out  of  the  fact 
that  such  a  lease  Involves  the  transfer  of  pub- 
lic franchises,  vie.,  (1)  whether  the  lease  was 
aotborlzed,  and  (2)  what  results  follow.  If  tho 
lease  was  authorized.  It  is  clear  that  such 
esses  may  present  one  of  tLe  following  Aitua- 
tlons:  (1)  The  lease  may  ba:ve  been  wholly 
unadthorlzed.  (2)  The  lease  may  have  been 
authorized,  and  the  statute  authorizing  It  may 
contain  a  clause  expressly  exempting  the  lessor 
company  from  all  responsibility  for  what  oc- 
curs after  the  lease  takes  effect.  (8)  The  lease 
may  have  been  authorised  by  a  statute  contain- 
ing no  exemption  clause. 

As  to  the  first  of  tho  situations,  it  Is  well  set- 
tled In  Texas  that  a  railroad  company  which, 
without  authority  of  law,  leases  Its  road  to  an- 
other corporation.  Is  responsible  for  the  torts  of 
the  lessee,  so  far  as  the  general  public  Is  con- 
cerned. To  this  catea»ry  a  servant  of  the 
lessee  clearly  belongs,  as  there  Is  no  privity  of 
contract  between  him  and  the  lessor.  Bast 
Line  4k  R.  River  R.  Co.  v.  Culberson  (1888)  72 
Tex.  875,  8  L.  R.  A.  667,  10  8.  W.  706. 

For  similar  reasons,  a  company  which,  with- 
out authority,  leases  its  line  to  another,  is  lia- 
ble for  Injuries  which  a  servant  of  a  contractor 
employed  to  fence  the  line  receives  while  travel- 
ing on  a  hand  car  in  consequence  of  the  neg- 
ligence of  the  lessee  company's  agents  In  fall- 
ing to  give  due  notice  of  the  approach  of  an  ex- 
tra train.  Garteiser  v.  Galveston,  H.  ft  8.  A. 
R.  Co.  (1808)  2  Tex.  Civ.  App.  230,  21  8.  W. 
631  (1806)  0  Tex.  Civ.  App.  466,  29  8.  W.  039. 

The  legal  situation  has,  however,  been  viewed 
from  ft  different  standpoint  by  a  Federal  Judge, 
who  has  held  that  the  servant  of  a  lessee  oper- 
ating a  railway  under  an  nnauthorlsed '  leaie 
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cannot  recover  asalnst  tbe  lessor  for  Injuries 
due  to  the  negligence  of  the  lesset;,  the  reason 
assigned  being  that  the  rights  of  such  a  servant 
are  defined  entirely  by  his  contract  of  employ- 
ment, and  he  Is  not  one  of  those  persons  to 
whom  tbe  lessor  owes,  as  a  carrier,  a  public 
duty.  Huklll  v.  MaysvlUe  ft  B.  8.  R.  Co. 
(1806)  72  Fed.  Rep.  745. 

No  difficulties  can  possibly  arise  out  of  the 
second  situation  where  the  liability  of  the 
lessor  Is  negatived  by  the  express  declaration 
of  the  legislature,  and.  In  fact,  so  far  as  our 
researches  extend,  there  Is  no  case  bearing  on 
the  subject. 

As  regards  the  third  situation,  the  doctrine 
which  has  been  evolved  by  the  courts  differen- 
tiates between  Injuries  caused  by  the  operation 
of  the  leased  road  through  Instrumentalltlea 
controlled  entirely  by  the  lessee,  and  Injuries 
caused  by  defects  In  the  permanent  structures 
by  means  of  which  the  line  Is  operated. 

According  to  the  great  majority  of  the  case* 
the  lessor  is  liable  only  for  Injuries  of  the  lat- 
ter class. 

"An  authorized  lease,  without  any  exemption 
clause,  absolves  the  lessor  from  the  torts  of  the* 
lessee   resulting   from   the  negligent   operation 
and  handling  of  Its  trains  and  the  general  man- 
agement   of    the  leased  road,  over  which    the 
lessor  could  have  no  control.     But  for  an  in- 
Jury  resulting  from  the  negligent  omission  of 
some  duty  owed  to  the  public,  such  as  the  prop- 
er construction  of  Its  road,  station  houses,  etc, 
the  charter  company  cannot.  In  the  absence  of 
statutory  exemption,  discharge  Itself  of  legal 
responsibility.     St.  Louis,  W.  ft  W.  R.  Co.  v. 
Curl   (1882)  28  Ksn.  622.*'  Nugent  v.  Boston,. 
C.  ft  M.  R.  Co.   (1888)  80  Me.  62,  12  Atl.  787, 
distinguishing  the  earlier  case  of  Mahoney  v. 
Atlantic  ft  8t.  L.   R.  Co.   (1873)   63    Me.    68, 
where  the  lessor  company  was  held  not  to  b» 
liable  for  Injuries  caused  by  an  assault  upon  a 
passenger  upon  the  lessee's  train  by  a  servant 
of  the  lessee,  and  holding  that  "a  railroad  com- 
pany, over  a  section   of  whose  track  another 
company,  by  virtue    of    a    contract,   runs  Ita 
trains,  Is  liable  In  tort  to  the  latter's  brakeman, 
who,  without  the  fault  of  himself,  or  of  his  co- 
employees,  receives  a  personal  Injury  while  in 
the  performance  of  his  duty  on  his  employer'^ 
train,   solely  by   reason  of  the  negligent  con- 
struction of  the  former's  depot."     "In  such  a 
case,"  It  was  said,  "the  only  materiality  which 
attaches    to    the    contract    between    the    com- 
panies is  to  make  certain  that  the  plaintiff  was- 
lawfully,  and  not  a  trespasser,  on  the  defend- 
ant's road.     And  although  the  defendant,  In  Ita 
contract  with  tbe  P.  and  O.  compkny,  in  expresa 
terms  'assumed  all  liability  and  risk  of  accident 
arising  from  defect  of  roadbed,  track,  or  default 
of  Its  employees,'  nothing  was  thereby  added  to- 
the  defendant's  legal  obligation  and  duty ;  theae- 
terms  did  not  express  all  which   the  law  re- 
quired of  railroad  companies  as  to  the  reason- 
able   safety   of    Its   station   houses    (Tobin   v. 
Portland,  8.  ft  P.  R.  Co.   (1871)   69  Me.  188, 
8  Am.  Rep.  415).     It  Is  common  learning  that, 
as  a  compensation  for  the  grant  of  Its  corporate- 
franchise.  Intended  In  large  measure  to  be  ex- 
ercised for  the  public  good,  the  common  law 
Imposed  upon  the  defendant  a  duty  to  the  pub- 
lic   Independent   of    contract    and    coextensive- 
with  its  lawful  use,  to  keep  its  road  and  Its  ap- 
purtenances In  a  reasonably  safe  and   proper 
condition.     ...     If    the    cause    of     action 
were    a    breach  of  the  contract,  the  plalntilT 
could  not  maintain  an  action  thereon  for  want 
of  privity.     But  this  Is  an  action. e«  delicto^ 
for  an  Injury  caused  by  a  neglect  of  a  dut^ 
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created  by  law  (Broom,  Com.  Law,  4th  ed. 
475,  676,  and  cases),  and  for  the  neglect  of 
«uch  a  duty  prlTlty  is  not  essential  to  the  main- 
tenance of  an  action  of  tort  therefor.  . 
The  covenant  in  the  lease  to  'save  the  lessor 
harmless,'  etc.,  is  predicated  of  an  implication 
•ot  a  primary  liability  on  the  part  of  the  lessor. 
It  Is  an  obligation  which  In  nowise  afTects  the 
4>laintlff,  or  the  defendant's  liability  to  him,  but 
Is  simply  a  contract  for  reimbursement  for  such 
-damages  as  may  in  anywise  be  recovered 
Against  it  by  the  plaintiff  and  other  lawful 
claimants,  whose  injury  results  from  its  breach 
-of  duty  owed  them."  Compare  VII.  1,  tupra. 
In  this  case,  the  court  was  also  of  opinion  that, 
where  the  injury  was  caused  by  defects  Iq  the 
4>ermanent  way  the  lessor  might  be  held  liable 
to  a  servant  of  the  lessee  under  the  ordiuary 
rule  which  governs  the  responsibility  of  a  lessor 
-of  demised  premises.     See  VII.  e,  &upra, 

"Where  a  statute  authorizing  leases  contains 
no  clause  exempting  the  lessor  Irom  liability, 
•It  Is  well  settled  that  the  lessor  still  remains 
liable  for  an  injury  resulting  from  the  negii- 
igent  omission  of  a  duty  owed  by  it  to  the  puo- 
lie,  such  as  the  proper  construction  of  its  road, 
•tation-houses,  etc.  ...  In  all  cases 
where  a  valid  lease  Is  found  (or,  as  in  this  dis- 
cussion, where  It  is  assumed),  the  lessor  com- 
4>any  owes  no  duty  whatsoever  as  an  employer 
to  the  operatives  of  the  lessee  company.  The 
claim  of  the  relationship  of  employer  and  em- 
ployee under  such  circumstances  Is  a  false 
•claim  and  quantity.  It  does  not  exist.  The 
responsibility  of  the  lessor  company  when  it  at- 
taches does  not  spring  from  this  relationship, 
t>ut  arises  from  a  failure  of  the  lessor  com- 
pany to  perform  Its  duty  to  the  public,  of  which 
public  the  employee  of  the  operating  company 
may  be  regarded  as  one.  Thus,  in  those  cases 
where  the  injury  has  resulted  to  an  employee 
of  the  operating  company  by  reason  of  the  neg- 
ligence of  a  fellow  servant,  or  of  want  of  skill 
And  care  of  the  lessor  company  in  managing  the 
road,  or  in  negligence  In  furnishing  suitable 
Appliances,  these  and  kindred  matters  being  en- 
tirely and  exclusively  within  the  control  of  the 
If'ssee  company,  for  injury  which  may  result 
the  lessor  is  in  no  way  responsible.  But  whore 
injury  has  resulted  to  an  employee  of  the  oper- 
ating company  by  reason  of  a  failure  of  the 
lessor  to  perform  its  public  duty,  as  in  its  fail- 
ure to  construct  a  safe  road  as  is  here  charged, 
the  Injured  employee  may  sue  the  lessor  com- 
pany as  one  of  the  public  for  its  failure  to  per- 
form that  duty,  and  not  because  between  him- 
self and  the  lessor  company  the  relation  of  em- 
ployee and  ejnployer,  or  any  relation  of  con- 
tractual privity,  exists."  Lee  v.  Southern  P. 
R.  Co.  (1807)  11&  Cal.  97,  38  L.  R.  A.  71,  47 
Pac.  932. 

The  circumstances  under  which  the  lessor  is 
exempt  from  liability  to  a  lessee's  servants  are 
illustrated  by  the  following  rulings  in  cases 
where  there  was  no  dispute  as  to  the  validity  of 
lease: 

A  lessor  Is  not  liable  for  injuries  resulting 
from  the  want  of  proper  precautions  for  pro- 
tecting car  repairers  from  moving  cars.  Mis- 
souri P.  R.  Co.  V.  Watts  (1885)  63  Tex.  549. 

Nor  can  an  employee  of  the  lessee  company 
recover  damages  from  the  lessor  for  Injuries 
austalned  by  reason  of  defects  in  an  engine  fur- 
nished by  the  lessee  company.  East  Line  &  R. 
River  R.  Co.  v.  Culberson  (1888)  72  Tex.  375, 
Z  L.  R.  A.  567,  10  S.  W.  706.  The  court  re- 
marked that,  if  the  Injury  was  caused  entirely 
oy  a  company  other  than  the  defendant,  oper- 
ating the  owner's  road,  and  was  inflicted  upon 
one  of  its  employees  by  reason  of  a  defect  in 
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machinery  entirely  under  its  control.  It  was 
diillcult  to  see  upon  what  principle  of  policy  or 
Justice  the  lessor  should  be  held  liable  merely 
because  It  owned  the  road.  The  vice  of  the 
plaintiff's  theory,  as  presented  in  another  as- 
pect, was  thus  pointed  out :  **The  argument  in 
support  of  a  motion  for  a  rehearing  assumes 
that  we  have  In  our  opinion  treated  the  plain- 
tiff's salt  as  an  action  ea  oontraotu.  This  is 
a  mistake.  The  suit  Is  for  a  tort ;  but  the  duty 
the  violation  of  which  gives  the  ground  of  ac- 
tion grows  out  o<  a  contract.  The  petition  al- 
leges that  tlie  defendant  was  negligent  In  not 
furnishing  a  safe  engine  and  a  competent  en- 
gineer, and  that  from  this  negligence  the  de- 
ceased received  the  Injuries  which  resulted  In 
his  death.  The  duty  of  furnishing  the  deceased 
a  safe  engine  grew  out  of  the  relation  of  mas- 
ter and  servant,  and  this  relation  was  created 
by  his  contract  of  employment.  We  think  It 
follows  that,  if  the  deceased  was  employed  as 
conductor  of  a  train  by  a  company  operating 
the  road  under  a  lease,  and  the  injury  resulted 
from  the  incompetence  of  the  engineer  or  the 
imperfection  of  the  engine  furnished  him  by 
the  lessee,  the  latter  would  be  liable,  and  not 
the  lessor.  It  does  not  do  to  say  that  the 
lessee  would  k>e  the  agent  of  the  lessor.  As  ap- 
plied to  this  case,  this  would  be  a  mere  fiction, 
not  based  upon  any  sound  rule  of  law.  The 
lessee  under  an  authorised  lease  may  be  deemed 
the  agent  of  the  lessor  so  far  as  the  latter'* 
duties  to  the  public  are  concerned." 

So,  also,  the  lessor  cannot  be  required  to  in- 
demnify a  servant  of  the  lessee  for  injurlea 
caused  by  striking  against  a  mall-crane  which 
the  lessee  has  located  dangerously  close  to  the 
track.  Arrowsmith  v.  Nashville  k  D.  R.  Co. 
(1803)  57  Fed.  Bep.  165.  Lurton,  J.,  said: 
"Where  obligations  are  Imposed  by  charter  or 
statute  law  upon  a  railroad  company  for  the 
protection  and  advantage  of  th^  general  public 
not  having  contract  relation  with  it,  It  may 
very  well  be  said  that  a  general  authority  to 
leaee  out  its  road,  which  contains  no  provi- 
sion exempting  it  from  such  public  obligations, 
will  not  absolve  It  from  liability.  So,  if  a 
railway  be  in  such  condition  that  it  Is  a  nui- 
sance when  leased  out  by  reason  of  the  abuence 
of  something  necessary  to  Its  safe  operation,  or 
the  presence  of  something  dangerous  to  its  safe 
operation,  and  this  nuisance  be  continued  by 
the  lessee,  both  the  lessor  and  the  lessee  would 
be  liable, — the  one  as  having  created,  and  the 
other  as  having  continued,  a  nuisance.  But  to 
say  that,  i^ter  the  lessor  has  by  authority  of 
raw  transferred  the  control  and  management  of 
Its  road  to  another,  he  shall,  unless  specially 
exempted,  remain  liable  for.  all  the  torts  and 
contracts  of  the  lessee.  Is  to  Ignore  the  contract 
of  lease  and  the  legislative  sanction  under 
which  it  was  made.  The  state,  on  grounds  of 
public  policy,  may  well  refuse  Its  consent  to 
the  transfer;  but,  If  it  consent,  then  there  la 
no  public  policy  to  authorize  the  courts  to  say 
that  the  responsibility  for  the  future  manage- 
ment and  operation  of  the  road  has  not  been  ex- 
clusively Imposed  upon  the  lessee  as  the  lawful 
substitute  for  the  company  owning  the  road. 
In  the  case  at  bar  there  Is  no  privity  between 
the  plaintiff  and  the  Nashville  k  Decatur  Rail- 
road Company.  His  intestate  was  a  passen- 
ger for  hire  by  virtue  of  the  contract  between 
the  Louisville  &  Nasbville  Railroad  Company 
and  the  government.  The  Louisville  ft  Nash- 
ville Railroad  Company  was  in  exclusive  con- 
trol and  possession  of  the  railway.  The  Nash- 
ville ft  Decatur  Railroad  Company  had  no  right 
to  enter  upon  and  repair  the  leased  track.  It 
had  no  right  to  Interfere  with  the  location  of 
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the  mall-crane.    The  track  was  not  a  nuisance 
wben  leased.     If  It  had  become  so,  It  was  the 
faalt  of  the  company  alone  authorized  to  re- 
pair It  and  to  prevent  the  placing  of  the  crane 
in  too  close  proximity  to  the  track.     With  re- 
spect to  the  future  management  and  operation 
of  this  road  the  state  had  consented  that,  from 
and  after  Its  lease,  the  lessee  should  stand  as 
the  substitute  for  the  owner  In  regard  to  all 
tbose  rights  and  liabilities  which  should  spring 
•out  of  the  future  management  and  operation  of 
the  leased  road.     The  duty  to  carry  the  plain- 
tiff's intestate  with  the  highest  degree  of  care 
^nd  skill  did  not  rest  upon  any  charter  require- 
ment, or  spring  from  any  general  statutory  law 
•of  the  state.     The  duty  v^slb  Imposed  by  opera- 
tion of  common  law  upon  the  contract  of  car- 
riage.   The  right  to  maintain  this  action  arises 
from  the  contract  relation  of  carrier  and  pas- 
senger.    If  intestate  had  been   carried  safely, 
tJtere  would  be  no  right  of  action  by   reason 
Alone  of  the  defective  condition  of  the    road. 
The  duty  to  keep  the  road  in  repair  Is  like  the 
-duty  to  furnish  a  safe  vehicle.     Each    arises 
from  the  relation  of    carrier    and    passenger. 
Each  is  imposed  upon  the  lessee  company  by 
necessary  legal  effect  of  the  assumption  of  the 
•carrier  duty." 

The  following  cases  were  criticised  and  con- 
<demned  as  being  based  upon  an  erroneous  con- 
struction of  passages  from  Redfleld  on  Rail- 
ways, p.  618,  and  Pierce,  Railroads,  pp.  283- 
-285:  Singleton  v.  South  Western  R.  Co.  (1883) 
70  6a.  464,  48  Am.  Rep.  574;  Harmon  v.  Co- 
lumbia &  G.  R.  Co.  (1887)  28  S.  C.  401,  5  S.  E. 

The  other  branch  of  the  general  rule  laid 
down  by  the  supreme .  court  of  Maine,  Id  the 
passage  quoted,  sitpra,  Is  corroborated  by  tne 
ruling  that  the  lessor  of  a  railroad  is  liable  to 
«n  employee  of  its  lessee  who  Is  Injured  by  the 
Imperfect  construction  and  maintenance  of  the 
rails  and  track  (Lee  v.  Southern  P.  R.  Co. 
aS97)  116  Cal.  97,  88  L.  R.  A.  71,  47  Pac. 
D32),  and  that,  irrespective  of  the  terms  of  the 
lease,  a  lessor  railroad  company  is  liable  for 
injuries  received  by  an  employee  of  the  lessee 
«wing  to  the  colIat)se  of  defective  bridge.  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Daniels  (1894)  9 
Tex.  Civ.  App.  253,  28  S.  W.  548,  referring  to 
Kast  Line  &  R.  River  R.  Co.  v.  Culberson 
n888)  72  Tex.  375,  3  L.  R.  A.  567.  10  S.  W. 
706.  where  the  court,  arguendo,  remarked  that, 
it  the  Injury  in  suit  had  occurred  through  a  de- 
fect In  the  track,  the  lessor  might  have  been 
liable. 

Under  the  circumstances  which  usually  lead 
to  a  discussion  of  the  lessor  company's  liabil- 
ity, the  doctrine  developed  by  the  above  decl- 
«ions  will  lead  to  perfectly  logical  conclusions, 
i%  it  will  Involve  the  same  consequences  as  a 
•doctrine  declaring  that  the  lessor  and  the  lessee 
shall  each  be  answerable  for  the  consequences 
of  their  own  breach  of  duty.  See  East  Line  & 
R.  River  R.  Co.  v.  Culberson  (1888)  72  Tex. 
375.  3  L.  R.  A.  567,  10  S.  W.  706,  where  the 
«ourt  Tery  pertinently  remarked  that  the  cases 
allowing  a  servant  of  the  lessee  to  recover  of 
the  lessor  for  Injuries  resulting  from  the  faulty 
construction  of  Its  track,  or  from  negligence  In 
falling  to  keep  it  in  repair,  were  based  upon  the 
conception  that  the  injury  resulted  from  the 
failure  of  the  lessor  to  perform  its  own  im- 
mediate duty.  But  the  doctrine  is  open  to  crit- 
icism In  80  far  as  it  offers  as  a  crucial  test  of 
the  lessor's  liability  the  question  whether  the 
Injury  was  due  to  negligent  operation  of  to  the 
<lefect8  of  the  permanent  way.  It  Is  scarcely 
conceivable  that  a  legislature.  In  passing  a 
statute  authorizing  an  arrangement  which 
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places  a  railway  under  the  sole  management  of 
a  transferee  of  the  original  grantee  of  the  fran- 
chises, can  really  mean  that  the  liability  of  the 
transferrer  is  to  continue  In  regard,  to  one  por- 
tion of  the  Instrumentalities  throueh  which 
those  franchises  are  exercised,  and  is  to  be  cat 
short  in  regard  to  another  portion.  Defective 
cars  and  careless  servants  are  agencies  Jubt  as 
patent  for  mischief  as  a  defective  track  or  a 
rotten  bridge.  Upon  what  grounds  can  it  be 
fairly  assumed  that  the  legislature  considers 
the  latter  so  much  more  dangerous  to  the  public 
that  the  Inference  of  a  release  of  the  lessor 
from  liability  Is  not  to  be  drawn  In  the  absence 
of  a  positive  provision  to  that  effect  In  the 
statute?  The  only  interest  which  the  state 
has  In  the  exercise  of  the  franchises  Is  that  tne 
work  of  transportation  shall  be  efllclently  per- 
formed, and  for  the  attainment  of  this  object  a 
sound  condition  of  the  movable,  as  well  as  the 
Immovable,  property  used  for  transportation 
purposes  is  Indispensable.  Any  dlstinctiou, 
therefore  between  the  two  kinds  of  property  in 
the  present  connection  must  necessarily  be  pure- 
ly arbitrary,  except  in  so  far- as  It  represents  an 
attempt  to  carry  out  the  principle  that  the  re- 
sponsibility, both  of  the  lessor  and  the  lessee, 
ought  to  depend  upon  the  question,  Which  of 
the  two  controlled  the  agency  which  caused  the 
Injury?  These  views  are  supported  by  the  re- 
cent case  of  Logan  v.  North  Carolina  R.  Co. 
(1895)  116  N.  C.  940,  21  S.  E.  050.  There  the 
broad  rule  was  laid  down  that  a  lessor  com- 
pany, In  the  absence  of  an  express  clause  of 
exemption  In  the  statute  which  authorizes  the 
lease.  Is  liable  to  the  servants  of  the  lessee  for 
Injuries  arising  from  negligent  acts  pertaining 
to  the  business  where  the  lessee  Is  liable, — that 
Is,  except  where  the  delinquent  is  a  fellow  serv- 
ant. The  distinction  drawn  in  other  courts  be- 
tween negligence  In  the  maintenance  of  the 
roadbed  and  In  the  mere  operation  of  the  road, 
whether  as  regards  passengers  or  employees, 
was  repudiated,  and  the  lessor  company  was 
held  llabie  for  Injuries  to  a  section  man  In  the 
employ  of  the  lessee,  caused  by  the  negligence 
of  his  foreman,  such  an  employee  being,  In 
North  Carolina,  a  vice  principal.  The  court 
said :  "If  we  apply  the  test,  which  we  hold  to 
be  the  true  one,  that  the  liability  of  the  lessor 
grows  out  of  the  duty  Imposed  with  the  privi- 
leges In  the  first  Instance,  the  same  reason  Is 
found  to  exist  for  holding  It  llabie  to  servants 
of  the  lessee  for  injuries  sustained  by  them,  as 
for  those  Inflicted  on  passengers." 

In  Kinney  v.  North  Carolina  R.  Co.  (1898) 
122  N.  C.  961,  30  S.  E.  313,  the  lessor  compa- 
ny was  held  liable  to  a  servant  of  the  lessee 
for  injuries  caused  by  a  collision  between  two 
trains  which  were  apparently  operated  by  the 
lessee,  though  the  report  does  not  distinctly 
state  as  much.  The  ruling  is  In  the  shape  of 
an  approva.1  of  a  short  instruction  In  favor  of 
the  plaintiff,  and  It  Is  not  mentioned  whether 
or  not  the  lease  was  authorized. 

A  lessor  Is  not  liable  for  Injuries  caused  by 
the  defects  of  a  trestle  on  the  leased  line  unless 
it  was  inadequate  at  the  time  of  the  lease,  or 
was  then  a  nuisance,  as  It  is  upon  the  lessee 
that  the  obligation*  lies  to  keep  it  In  repair  and 
to  protect  those  who  have  occasion  to  use  It 
from  any  Injury  In  consequence  of  its  dilap- 
idated condition.  Miller  v.  New  York,  L.  &  W. 
R.  Co.  (1890)  125  N.  Y.  118.  26  N.  E.  35. 

In  Lee  v.  Southern  V.  R.  Co.  (1897)  116  Cal. 
97,  38  L.  R.  A.  717,  47  Pac.  932,  It  was  argued 
that  I  10,  art.  12,  of  the  Constitution,  which  de- 
clares :  "The  legislature  shall  not  pass  any  law 
permitting  the  leasing  or  alienation  of  any 
franchise  so  as  to  relieve  the  franchise  or  prop- 
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erty  held  thereunder  from  the  liability  of  the 
leesor  or  ifrantor,  lessee  or  grantee,  contracted 
or  Incurred  in  the  operation,  use,  or  enjoyment 
of  such  franchise,  or  any  of  its  prlTileges,** — 
should  be  construed  in  such  sense  av  to  gtve  ft 
servant  of  the  lessee  a  right  of  action  under 
circumstances  In  which  it  could  not  otherwise 
have  existed.  But  the  court  declined  to  accept 
the  contention,  and  held  that  this  provision 
would  enobie  the  plaintiff  injured  by  the  negli- 
gence ot  his  employer,  the  lessee  company,  to 
make  good  his  Judgment,  under  appropriate 
procedure,  out  of  the  leased  property,  but  would 
not  operate  to  give  the  plaintiff,  an  employee  of 
the  lessee  company,  a  right  of  action  ^gainst 
the  lessor  company  upon  the  fiction  that  It  was 
his  employer. 

k.  Rule  under  atatutet  modifying  oommott-Ioio 

r«Z«s. 

In  California  (ClvU  Code,  f  1941)  the  com- 
mon law  has  l>een  modified  by  providing  that 
"the  lessor  of  a  building  intended  for  the  occu- 
pation of  human  beings  must,  in  the  absence 
of  an  agreement  to  the  contrary,  put  It  into 
a  condition  fit.  for  such  occupation,  and  repair 
all  subsequent  dilapidations  thereof  which  ren- 
der it  untenantable.**  It  is  held  that  this  sec- 
tion does  not  create  an  implied  warranty  that 
the  house  when  leased  Is  in  the  condition  sdccI- 
fied,  nor  operate  so  as  to  enable  an  employee 
of  a  tenant  to  maintain  an  action  for  damagett 
from  the  lessor  for  an  illness  caused  by  de- 
fective plumbing,  where  there  Is  no  evidence  of 
fraud  or  deceit,  or  of  any  superior  knowledge 
on  the  lessor's  part  of  the  existence  of  the  de- 
fect. Angevine  v.  Knox-Goodrlch  (1892;  Cal.) 
18  L.  R.  A.  264.  31  Pac.  629. 

Nor  can  the  employee  of  a  tenant,  who  is  In- 
jured by  a  defective  stairway,  recover  damages 
from  the  lessor  on  the  theory  that  this  provi- 
sion renders  the  lessor  legally  bound  to  make 
repairs,  and  therefore  changes  the  common -law 
rule  that  the  tenant  alone  is  liable  to  third  par- 
ties for  injuries  resulting  from  negligence  in 
this  respect.  Willson  v.  Treadwell  (1889)  81 
Cal.  58,  22  Pac.  304. 

The  court  in  these  cases  adhered  to  the  the- 
ory of  another  earlier  ruling,  that  the  provi- 
sion in  question  should,  in  view  of  the  common- 
law  rule,  and  the  contents  of  |  1942  of  the  Code, 
be  construed  as  merely  giving  the  tenant  a 
right  to  repair  at  the  expense  of  a  landlord 
who  refused  to  repair,  or,  at  his  option,  to 
abandon  the  premises.  Van  Every  v.  Ogg 
(1881)  59  Cal.  563. 

Whether  the  servant  ot  a  tenant  can  take 
advantage  of  a  statute  imposing  upon  landlords 
specific  duties  with  respect  to  the  condition 
of  their  premises  depends,  of  course,  upon  the 
wording  of  the  statute. 

By  chap.  688,  f  23,  of  the  Rhode  Island  pub- 
lic  laws   it   is   provided   that   "every   building 

.  .  .  in  which  twenty-five  or  more  opera- 
tives are  employed  in  any  of  the  stories  at>ove 
the  second  story  shall  l>e  provided  with  .  .  . 
fire  escapes  .  .  .  which  shall  Im  kept  in 
good  repair  by  the  owner  of  such  building.'* 
By  f  37  a  fine  Is  imposed  for  each  violation  of 
the  act,  and  the  supreme  court  is  also  empow- 
ered to  restrain  by  injunction  any  violation  of 
the  act. 

In  Grant  ▼.  Slater  Mill  &  Power  Co.  (1884) 
14  R.  I.  880,  it  was  held  that,  as  the  act  men- 
tioned only  one  civil  remedy,  and  that  an  equi- 
table one,  the  principle,  Expreatum  faoit  oess- 
are  iaoiium,  governed  its  construction,  and 
that  It  did  not  give  an  operatlte  injured  by  the' 
want  of  fire  escapes  a  right  to  recover  damages 
46  L.  R.  A. 


from  the  owner  of  the  building.  The  court  ex* 
pressed  its  opinion  that  the  Judges  of  the  Eng- 
lish court  of  appeal  In  Atkinson  v.  Newcastle 
&  O.  Waterworks  Co.  (1&77)  L.  R.  2  Exch.  Div. 
441,  46  L.  J.  Q.  B.  N.  S.  776,  36  L.  T.  N.  S. 
761,  25  Week.  Rep.  704,  were  Justified  in  doubt- 
ing whether  the  rule  laid  down  in  Couch  v.  Steel 
(1854)  3  El.  ft  Bl.  402.  2  C.  L.  Rep.  040,  23  L. 
J.  Q.  B.  N.  S.  121,  18  Jur.  515,  that,  wherever  a 
statutory  duty  is  created,  any  person  who  can 
show  that  he  haa  sustained  injuries  from  non- 
performance of  that  duty  can  bring  an  action 
for  damages  against  the  person  on  whom  the 
duty  is  imposed,  could  be  regarded  as  univer- 
sally correct. 

In  a  later  case  It  was  sought  to  hold  the 
owner  of  a  building  civilly  liable  to  an  operative 
on  the  ground  that  the  case  came  within  the 
purview  of  R.  I.  Pub.  Stat.  chap.  204.  f  21,  giv- 
ing any  person  who  might  suffer  injury  to  bis 
person,  etc.,  by  the  comihlsslon  of  any  "crime  or 
offense"  the  right  to  recover  damages  in  a  civil 
action  against  the  offender.  The  court,  how- 
ever, refused  to  sustain  the  action,  taking  the 
ground  that  the  statute  was  a  penal  one  to  be 
strictly  construed,  and  that  the  intention  of  the 
legislature  to  impose  a  criminal  liability  upon 
an  owner  of  a  building  before  the  inspector  of 
buildings  required  the  erection  of  the  fire  e» 
capes,  in  accordance  with  the  provisions  In  |  33, 
was  not  so  plainly  declared  that  he  could  be 
required  to  answer  for  a  violation  of  the  law. 
Maker  v.  Slater  Mill  ft  Power  Co.  (1885)  15  R. 
I.  112,  23  Atl.  63. 

A  like  conclusion  has  been  arrived  at  with  re- 
gard to  the  effect  of  the  Ohio  statute  imposing 
upon  **any  owner  of  any  factory  or  workshop" 
the  duty  of  providing  fire  escapes.  Rev.  Stat. 
f  2573.  as  amended  April  19.  1883.  This  pro- 
vision is  not  applicable  to  the  owners  of  prem- 
ises In  possession  of  lessees.  Lee  v.  Smith 
(1885)  42  Ohio  St.  458,  51  Am.  Rep.  83» 
(Owen,  J.,  dissenting).  The  reasoning  of  the 
majority  of  the  court  was  as  follows:  "That 
a  factory  or  workshop  is  not  synonymous  wltb 
building  must  l>e  admitted.  The  former  can  ap- 
ply to  a  building  only  when  used  for  the  pur- 
pose of  manu factoring :  the  latter  denotes  the 
character  of  the  structure  without  reference  to 
the  U8»  to  which  it  is  appliedt  The  dlstlnctloo 
between  a  factory  and  a  building  under  this 
statute  does  not  depend  upon  the  intent  of  the 
architect.  If  the  building  were  constructed  and 
fitted  for  the  purpose  of  manufacturing,  but  was 
never  used  for  such  purpose.  It  would  not  l>e  a 
factory  within  the  meaning  of  this  statute,  and, 
on  the  other  hand,  if  the  building  were  not  con- 
structed for  the  purpose  of  a  manufactory,  but 
were  afterwards  so  used,  it  would  be  a  factory. 
In  either  case  it  becomes  a  factory  when  so 
used.  The  legislature  Intended  to  provide  foe 
the  safety  of  laborcura  or  employees  engaged  in 
manufacturing.  This  Is  very  cl6ar.  If  the 
business  of  manufacturing  in  the  building  is 
discontinued,  the  duty  of  providing  fire  escapes 
does  not  rest  on  any  owner,  as  it  does  not  where 
such  business  was  never  commenced.  The  own- 
er of  a  building  may  have  no  interest  In  the 
use  to  which  It  is  applied.  Hence  the  owner 
of  a  building  and  the  owner  of  a  factory  whicb 
is  conducted  in  the  building  may  be  different 
persons,  and  when  this  Is  so  .the  owner  of  the 
factory,  and  not  the  owner  In  remainder  or  re- 
version of  the  building,  Is  the  person  on  whom 
the  statute  imposes  the  duty.  From  tnis  view 
of  the  case,  it  follows  that  the  averment  in  this 
petition,  that  defendants  had  knowledge  of  and 
consented  to  the  use  of  the  property  by  their 
tenants  as  a  factory  and  .Wbrkah^p,  is  of  no 
significance  In  the  case.     Knowledge  of,  or  cob 
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MBt  to,  the  use  of  the  bnlldlng  !■  not  the  teft 
of  liability.  If  the  building  is  conBtnicted 
«nd  used  for  a  factory  by  the  owner,  who  after- 
wards transfers  the-  baildlng  in  fee  and  the 
basiness  to  another,  the  duty  of  providing  fire 
escapes  thereafter  devolves  npon  the  purchaser 
who  continues  the  business,  and  the  grantor  Is 
relieved  therefrom.  This  proposition  will  not 
te  qoestloned.  We  think  the  same  result  would 
follow  the  transfer  of  a  life  estate  or  an  estate 
(or  years.  The  true  test  of  liability  Is  the 
possession  and  right  to  control  the  factory  or 
workshop  by  one  who  is  owner  of  the  business, 
or  agent  tor  such  owner,  although  owner  of  the 
building  for  the  time  being  only." 

The  same  doctrine  has  been  applied  In  re- 
gard to  a  Ppnnsylvania  statute  of  like  tenor 
Uone  11,  1879),  the  court  holding  that  by  the 
term  "ownAT**  the  legislature  meant  the  occu- 
pant for  the  time  being,  whose  business  renders 
the  erection  of  fire  escapes  necessary  to  pro- 
tect the  lives  of  his  employees.  Schott  v.  Har- 
Tej  (18S4)  106  Pa.  222,  61  Am.  Rep.  201. 

In  Keely  t.  O'Connor  (1884)  106  Pa.  821.  the 
court,  upon  further  consideration,  was  satis- 
fled  ttmt  the  construction  thus  put  upon  the 
statute  was  the  correct  one,  and  declined  to 
Q-ake  any  distinction  on  the  ground  that  the 
owner  furnished  the  motive  power  from  an  en- 
gine under  his  control  on  the  ground  floor,  re- 
ferring the  right  to  visit  the  several  floors  at 
reasonable  times  to  oil  the  Journals,  and  to  see 
than  the  conditions  of  the  leases  as  to  care  and 
cleanliness  were  complied  with.  Nor,  it  was 
coLsldered,  was  It  material  that  the  floors  were 
lensed  to  distinct  tenants,  that  a  like  duty  at- 
tached to  each,  that,  in  the  erection  of  flre- 
<'scapes  each  might  consult  his  own  interests, 
and  that  the  lessees  of  the  lower  stories  might 
deny  the  privilege  of  access  to  the  others  for 
the  purpose  of  erecting  them.  The  tenants  of 
the  higher  stories.  It  was  said,  should  not  vol- 
aotarily  place  themselves  In  a  position  of  such 
peril  unless  they  were  willing  to  accept  the  con- 
sequences. The  duty  Imposed  was  several,  not 
Joint,  and  attached  whenever  by  the  use  of  ma- 
chinery and  the  employment  of  operatives  the 
building  or  apartment  became  a  factory. 

1.  Rule  in  case  of  aubleaee. 

The  rule  that.  If  the  premises  are  In  good  re- 
pair when  demised,  but  afterward  become  ruln- 
AiiR  nnd  dangerous,  the  landlord  Is  not  responsl- 
tie  therefor,  either  to  the  occupant  or  to  the 
|Hii>Iic,  unless  he  has  expressly  agreed  to  re- 
pair or  has  renewed  the  lease  after  the  need 
•of  repair  has  shown  itself.  Is  applicable  to  a 
l(>ssee  who  has  in  turn  sublet  and  Is  out  of  pos- 
«»9sion.  Clancy  v.  Byrne  (1874)  66  N.  Y.  129, 
15  Am.  Rep.  891. 

m.  LiahiHty  to  servamta  visiting  premises  on 
business  with  t?ie  tenants, 

"See  also  VI.  c,  supra. 

To  create  a  duty  on  the  part  of  a  lessor  to- 
'^ards  those  who  visit  the  leased  premises  on 
lawful  business  *Mt  Is  not  necessary  that  he 
should  have  a  direct  Interest  In  the  transac- 
ilon  Itself."  Campbellv.  Portland  Sugar  Co. 
aST3)  G2  Me.  6^2.  16  Am.  Rep.  603.  Compare 
Smith  V.  London  &  St.  K.  Docks  Co.  (1868)  L. 
U-  3  C.  P.  326,  832,  86  L.  J.  C.  P.  N.  S.  217 
(BoTlll,  Ch.  J.). 

In  the  former  case  it  was  held  that  the 
-driver  of  a  Job  wagon,  who  is  carrying  a  sea- 
man's chest  over  a  leased  wharf  to  a  vessel, 
I*  cot  a  mere  licensee,  as  regards  the  lessor, 
but  a  person  engaged  "upon  business  directly 
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connected  with  that  for  the  transaction  of 
which  the  wharf  was  built,  and  held  out  by  the 
owners,  as  well  to  the  public,  as  to  those  more 
Immediately  negotiating  with  themselves  as  a 
safe  and  suitable  place  for  the  transaction  of 
such  business."  He  may  therefore  recover  for 
Injuries  received  through  falling  through  a 
hole  which  had  long  before  the  accident  been 
worn  through  the  wharf,  especially  where  the 
lessor  has  stipulated  to  make  the  necessary  re- 
pairs. The  court  said:  **ThIs  Is  not  a  ques- 
tion of  privity  of  contract,  but  of  obligation 
under  which  the  owners  of  real  estate  lie  to 
all  who  are  Induced  by  the  use  which  such  own- 
ers make  of  their  property  to  enter  upon  It 
for  tlie  transaction  of  business.  And  we  fail 
to  flnd  any  case  where  the  owner  has  been 
exonerated  from  the  consequences  of  neglect  to 
make  and  keep  the  access  to  a  place  of  business 
rasonably  safe,  because  the  property  may  be  in 
possession  of  his  tenant.  Certainly  there  can 
be  no  ground  for  claiming  such  exemption 
where,  as  here^  by  express  stipulation  between 
the  lessors  and  lessees,  the  former  were  to 
make  all  necessary  repairs.  To  sufTer  such  an 
exemption,  even  in  the  absence  of  such  evi- 
dence as  this  case  affords,  we  think  would  bo 
contrary  to  public  policy  and  substantial  Jus- 
tice, for  it  would  not  unfrequently  operate  to 
deprive  the  injured  party  of  all  remedy  except 
against  an  irresponsible  tenant  through  whom 
a  negligent  landlord  would  reap  the  profits, 
without  bearing  the  responslbllites,  of  his  pro- 
prietorship." 

The  duty  of  the  owner  of  a  wharf  to  keep  It 
safe  for  these  who  have  a  right  to  pass  over 
it  is  not  predicated  in  favor  only  of  those  per- 
sons with  whom  he,  as  owner,  directly  deals 
or  contracts,  but  Is  a  general  obligation,  com- 
parable to  that  Imposed  by  the  law  upon  'Inn- 
keepers, to  keep  It  safe  so  long  as  he  permits 
It  to  be  open  to  and  used  by  the  public.  Weu- 
dell  V.  Baxter  (3859)  12  Gray,  494. 

The  lessees  of  a  pier  which  Is  so  Insecure  as 
to  be  a  nuisance  when  let  are  liable,  as  well  as 
the  lessor,  lor  Injuries  which  persons  right- 
fully entering  upon  It,  such,  for  example,  as  the 
servant  of  a  stevedore  loading  a  ship,  may  re- 
ceive In  consequence  of  the  continuance  of  the 
nuisance.  Swords  v.  Edgar  (1874)  59  N.  Y.  28, 
17  Am.  Rep.  295.  The  court  said:  "We  think 
It  Is  clear  that  the  Intestate  was  lawfully  upon 
the  south  half  of  the  pier.  Itr  may  be  that  It 
was  not  a  public  place  or  highway  In  the  full- 
est sense  of  those  terms.  It  was.  Indeed,  pri- 
vate property  to  a  certain  degree.  Vanderwater 
V.  New  York  (1848)  2  Sandf.  268;  Thompson  v. 
New  York  (1854)  11  N.  Y.  116.  Though  private 
property.  It  was  held  as  such  for  public  ob- 
jects. There  Is  'an  Implied  license  to  vessels 
upon  navigable  waters,  to  enter  and  occupy 
piers  built  Into  or  lying  adjacent  to  such  waters, 
in  the  manner  and  for  the  purposes  contem- 
plated by  their  erection.  The  keeping  of  such 
a  pier  is  likened  to  the  keeping  of  an  Inn;  and 
a  general  license  Is  given  to  all  persons  to  oc- 
cupy it  for  lawful  and  accustomed  purposes. 
Heaney  v.  Heeney  (1846)  2  Denio,  625. 

One  prime  purpose  is  for  the  vessel  to  dis- 
charge its  cargo  thereupon.  As  it  may  not 
discharge  its  cargo  without  the  aid  of  laborers, 
all  persons  lilred  and  acting  as  such  are  upon 
the  pier  by  right  for  a  lawful  purpose.  .  .  . 
By  the  use  to  which  It  was  put  by  the  tenants 
and  occupants  (a  use  which  was  contemplated 
and  Intended  by  them  and  their  lessors),  from 
which  a  proiit  to  them  was  directly  or  Indirect- 
ly derived,  and  which  persons  of  the  calling  of 
the  Intestate  aided,  there  was  a  license  and  an 
invitation  given   to  him  to  come  and   go   over 
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this  pier,  and  to  remain  thereon  in  the  follow- 
log  of  hi8  employment." 

The  obligation  of  a  landlord  to  keep  safe  the 
means  of  access  to  a  bnllding,  so  far  as  the 
access  is  under  his  control,  for  the  use  of  a 
letter  carrier  bringing  letters  for  a  tenant,  ex- 
tends to  seeing  that  the  access  Is  not  endan- 
gered by  his  DegUgence  in  the  management  of 
other  parts  of  the  building  besides  the  portion 
let  to  such  tenant.  If,  therefore,  the  letter 
carrier  falls  into  an  opening  so  constructed 
that  it  may  readily  be  mistaken  for  the  proper 
entrance,  the  landlord  cannot  escape  liability 
on  the  ground  that  the  opening  was  not  In  the 
leased  premises.  Gordon  t.  Cummlngs  (1890) 
152  Mass.  613,  9  L.  R.  A.  640,  25  N.  B.  9<8. 
Compare  VII.  c,  Bupra. 

Of  course  a  landlord  cannot  be  held  responsi- 
ble for  accident  attributable  solely  to  the  negli- 
gence of  the  coservants  of  the  plaintiff  himself. 

Thus,  the  owner  of  a  building  Is  not  liable  for 
the  death  of  an  employee  of  a  safe  company 
engaged  with  others  in  moving  a  safe  Into  the 
building  for  the  tenant,  such  death  being 
caused  by  the  tipping  orer  of  the  safe  thruugh 
the  up^iard  movement  of  the  elevator  on  tak- 
ing from  it  pan  of  the  weight  of  the  safe, 
where  the  accident  is  not  due  to  any  defect  in 
the  elevator,  but  to  the  failure  of  other  em- 
ployees of  such  company  to  use  appliances  to 
keep  the  car  from  rising.  Murphy  v.  Hayes 
(1895)  146  N.  Y.  370,  40  N.   B.  6. 

VIII.  Liability  arising   from   the  joint  use  of 
premises  by  several  employers. 

The  common  feature  of  the  cases  cited  in 
the  preceding  subdivision  is  that  they  deal 
with  the  effects  of  a  contract  which  has  trans- 
ferred to  the  plaintiff's  employer  that  exclu- 
sive possession  and  control  of  premises  which 
would  otherwise  have  been  exercised  by  the 
owner.  A  closely  allied  class  of  cases  is  that 
which  has  to  do  with  the  rights  and  liabilities 
arising  out  of  the  Joint  use  of  the  same  prem- 
ises or  structures  by  the  defendant  and  the 
plaintiff's  employer.  The  rulings  on  this  sub- 
ject will  be  most  conveniently  reviewed  by  dis- 
tributing them  under  headings  suggestive  of 
the  particular  situation  to  which  the  action  re- 
lates. It  will  be  observed  that  the  decisions 
are  all  lllustrntions  of  the  fundamental  prin- 
ciple enunciated  by  Lord  Esher  in  Le  Lievre  v. 
Gould  [1893]  1  0.  B.  491  (see  II.  e.  2.  supra), 
that  a  duty  to  use  care  not  to  injure  another 
may  arise  out  of  mere  propinquity. 

a.  Liability  of  one  contractor  to  the  servants 
of  another  working  on  the  same  premises. 

See  also  X.  a,  infra. 

"Where  a  man  is  employed  to  do  certain 
work,  and  knows  that  the  work  which  he  Is  do- 
ing is  dangerous  to  others,  and  that  accidents 
are  likely  to  happen,  and  knows  that  other  per- 
sons are  lawfully  engaged  in  other  work  and 
are  under  an  obligation  to  perform  such  work, 
the  person  engaged  in  the  dangerous  work  is 
subject  to  the  duty  of  using  reasonable  care 
and  taking  precautions  to  prevent  accidents 
arising  from  the  work  In  which  he  Is  engaged.** 
Thrussell  v.  Handyslde  (1888)  L.  R.  20  Q.  B. 
Dlv.  359. 

There  the  ruling  on  the  particular  facts  was, 
that  where  one  of  several  contractors  doing 
work  on  the  upper  part  of  a  building  in  course 
of  erection  removed  a  safeguard  which  he  had 
provided  In  order  to  prevent  heavy  objects 
from  dropping  upon  person^  who  might  be 
working  underneath,  he  Is  liable  to  the  servant 
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of  another  of  the  contractors  who  li  injured  by- 
the  fall  of  a  heavy    bolt.     The   fact   that    the> 
plaintiff's  own  employer    requested    the    other- 
contractor  to  remove  the  safeguard  in  order 
that  the  work  upon  which  the  plaintiff  was  en- 
gaged might  be  more  rapidly    executed    is    no- 
defense  to  such  an  action,  for  the  fact  that  a 
workman's  employer  has,  for  his  own  purposes, 
made  arrangements  with  third  persons  without 
reference  to  such  workman,  cannot,  in  the  ab- 
sence of  special  circumstances,  alter  the  con- 
dition of  the  workman's  employment. 

That  special  agreements  between  the  plain- 
tiff's employer  and  third  persons  constitute  no 
bar  to   the  servant's   action   where  a  servant 
lessor  Is  being  sued,  see  VII.    i,    supra;    aJso 
IV.  c,  supra, 

A  contractor  for  the  construction  of  a  sewer 
is  under  the  duty  to  the  employees  of  a  subcon- 
tractor for  the  brick  work,  to  prepare  the- 
trench  so  as  to  make  It  reasonably  safe.  John- 
ston V.  Ott  (1893)  155  Pa.  17,  25  Atl.  751,  ap- 
proving the  following  answer  of  the  trial  Judge- 
to  a  point  submitted  by  counsel :  "We  think 
that  whei%  one  has  a  contract  to  do  certain^ 
work,  and  employs  someone  under  him  to  do- 
certain  portions  of  the  work,  the  original  con- 
tractor Is  under  legal  obligation  to  do  his  part 
of  the  work  so  as  to  render  It  safe  for  the  work- 
men of  the  subcontractor.  In  other  words,  we- 
think  the  original  contractor  Is  under  the  same 
obligation  to  the  workmen  of  the  subcontractor 
that  he  would  be  bound  to  exercise  toward  the- 
workmen  if  he  had  been  the  employer." 

Where  one  who  contracts  to  build  a  Terauda 
employs  a  subcontractor  to  do  the  Iron  wort 
thereon,  and  It  Is  done  In  so  unfaithful  a  man- 
ner that  the  veranda  falls  and  Injures  a  work- 
man of  the  contractor,  who  is  engaged  In  slat- 
ing it,  the  contractor.  Is  liable  for  the  injury,. 
Jointly  with  the  subcontractor,  if  he  has  ac- 
cepted the  work  after  his  attention  has  been* 
called  to  Its  defects.  Carey  v.  Courcelle  (1805> 
17  La.  Ann.  108. 

One  who  has  contracted  to  lay  pipes  In  tb 
street  Is  liable  to  a  servant  of  one  who  has 
taken  a  subcontract  to  excavate  and  fill  the- 
trenches  for  injuries  caused  by  the  negligent 
manner  In  which  the  pipes  were  lowered  Into 
the  trench.  Deloog  v.  Barrel  I- Johnson  J.  Co. 
(1885)    25   New   Brunswick   R.   140. 

The  fact  that  a  spool  man,  operating  a  derrick, 
for  the  contractors  for  the  ironwork  of  a  build- 
ing, omitted  to  see  that  the  clutch  which  con- 
trolled the  descent  of  a  load  of  columns  was- 
working  properly  before  he  permitted  a  reverse 
motion   of  the  spool,   is  sufScient  evidence  of 
negligence  to  warrant  the  court  In  submlttlnsr 
to  the  Jury  the  question  whether  his  employers 
are  liable  to  a  servant  of  a  stone  cutter  on  the 
same  building  upon  whom  the  columns  were  pre> 
cipitated  by  the  breaking  of  the, boom  of  the 
derrick  consequent  upon  the  rapid  descent  or 
the  load.     Reed  v.  McCord  (1897)  18  App.  Dlv. 
381,    46    N.    Y.    Supp.    407.     The   court   said: 
"The  plaintiff   contends  that   the  breaking  of 
the  boom  and  the  falling  of  the  load  Into  a  pub- 
lic street  alone  constituted  prima  facie  evidence- 
of  defendant's  negligence,  and  that  the  doctrine 
of  res  ipsa  loquitur  must   be  applied,   citing, 
among  other  cases.  Hogan  v.  Manhattan  R.  Co. 
(1896)  149  N.  Y.  23.  43  N.  B.  403,  where  it  was- 
held  that  it  Is  a  well-settled  rule  that  If  a  per- 
son erects  a  building  or  other  structure  upon  a 
public  street  he  Is  under  legal   obligation   to* 
take  reasonable  care  that  nothing  shall  fall  In- 
to the  street  to  the  injury  of  persons  lawfully- 
there ;  and  that  as  such  structures  do  not  ordi- 
narily fall  upon  the  wayfarer,  if  anything  does- 
fall  or  injure  a  person  lawfully  there,  the  acci- 
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dent  li  prima  facie  evidence  of  negligence,  or, 
In  other  words,  the  presumption  of  negligence 
arises.  Assuming,  therefore,  that  res  ipsa  lo- 
quUvr  (9io)  properly  denied  the  motions  to  dls- 
mlBs  the  complaint  and  direct  a  verdict  for  the 
defendant,  unless  the  defendant  produced  suffi- 
cient evidence   to   rebut  this   presumption." 

In  Guldseth  v.  Carlln  (1897)  19  App.  Dlv. 
588,  46  N.  Y.  Supp.  357,  It  was  held  that  proof 
of  the  following  facts  threw  upon  the  defend- 
ant the  onus  of  explanation,  and  that  a  dis- 
missal of  the  complaint  was  error:  "The 
plaintiff,  in  June.  1806,  waa  in  the  employ  of 
tlie  Hecia  Iron  Works,  which  was  contractor 
for  the  construction  of  the  Iron  work  in  the 
Eagle  Storage  Warehouse.  The  defendants 
were  contractors  for  the  entire  stone  and  brick 
work.  The  building  was  nearly  constructed, 
and  there  was  an  elevator  shaft  extending  from 
the  first  floor  to  the  top  of  the  structure,  and 
open  all  the  way  to  the  top.  None  of  the  floors 
In  the  building  had  been  laid.  The  plaintiff 
had  occasion,  in  the  course  of  his  employment, 
to  go  to  the  cellar,  and  entered  the  shaft  for  the 
purpose  of  crossing  over  to  the  ladder  which  led 
into  the  cellar.  This  was  a  route  usually  taken 
by  the  workmen  engaged  in  the  building,  and, 
as  the  plaintiff  testltled.  the  only  way  he  had 
to  go.  There  was  a  plank  laid  across  the  shaft 
upon  which  the  plaintiff  walked,  and,  while  on 
the  plank,  he  was  struck  on  the  head  and  seri- 
oDsiy  injured  by  a  brick  which  fell  from  above. 
There  were  some  bricklayers  of  the  defendants 
doing  their  work  on  a  scaffold  some  four  or 
five  planks  wide,  between  the  sixth  and  seventh 
floors.  Shortly  before  the  accident  other  bricks 
had  fallen  down  the  shaft,  and  the  workmen  had 
been  cautioned  by  another  person  to  be  careful. 
There  is  evidence  that  one  of  the  defendants 
had  been  present,  from  time  to  time,  previous 
to  the  accident,  directing  the  movements  of  the 
bricklayers.  There  is  evidence  that  no  work- 
men, other  than  those  of  the  defendants,  were 
at  work  on  the  floors  above  the  plaintiff.*' 

In  the  absence  of  any  express  stipulation, 
there  is  an  implied  obligation  resting  on  a  con- 
tractor for  the  construction  of  a  bridge,  to  use 
due  care  in  the  construction  af  the  iron  work 
of  the  bridge,  so  that  subcontractors  under  him 
and  their  servants  employed  on  other  parts  of 
the  work  shall  not  be  exposed  to  risk  of  injury, 
while  engaged  in  the  due  course  of  their  em- 
ployment or  service,  by  reason  of  any  neglect 
or  want  of  reasonable  care  on  the  part  of  the 
principal  contractor  In  building  that  portion 
of  the  structure  which  Is  to  be  erected  by  them. 
The  privity,  so  far  as  any  is  necessary  to  sup- 
port an  action  for  a  breach  of  the  obligation, 
Is  found  in  the  relation  which  sutwists  between 
the  parties,  growing  out  of  the  contract  under 
which  the  work  was  done,  and  In  the .  execution 
of  which  the  plaintiff  was  injured.  The  object 
of  such  an  action  is  not  to  charge  the  defend- 
ants by  reason  of  the  fault  or  neglect  of  a  third 
person  or  contractor,  but  for  the  omission  of  a 
duty  or  obligation  which  rested  on  the  defend- 
ants themselves.  Curley  v.  Harris  (1865)  11 
Allen,  112.  The  court  said :  "A  person  in  en- 
tering Into  a  contract  takes  on  himself  the  usual 
and  ordinary  risks  of  the  business  in  which  he 
is  thereby  employed.  Including  the  negligence 
and  carelessness  of  other  persons  who  may  be 
engaged  in  the  same  service  or  employment. 
For  Injuries  which  arise  from  such  causes  an 
employer  cannot  be  held  responsible  In  damages. 
But  the  law  does  not  relieve  him  from  all  re- 
sponsibility to  those  with  whom  he  contracts. 
He  is  bound  to  use  due  care  In  the  selection  of 
those  whom  he  employs  to  w^ork  In  company 
with  others,  and  to  be  reasonably  diligent  and 
46L.R.  A. 


cautious  in  obtaining  proper  materials,  In  ths> 
erection  of  adequate  structures,  and  in  the  pro- 
curement of  suitable  tools,  machinery,  and  oth- 
er Instrumentalities  upon  or  by  means  of  whicl^ 
an  employment  is  to  be  carried  on." 

Another  and  more  special  ground  of  this  de- 
cision was  that  there  was  evidence  to  show  that 
the  defendants,  in  making  the  contract  for  ths> 
woodwork  of 'the  bridge,  stipulated  that  the- 
lumber  might  tie  carried  in  teams  on  the  differ- 
ent sections  of  the  bridge  as  they  were  com- 
pleted, and  l>efore  the  whole  structure  was  fln> 
ished,  and  that  each  span  was  as  strong  by  it- 
self as  the  whole  bridge,  when  done,  would  be. 
This  stipulation  was  held  to  be  equivalent  to  an 
agreement  by  the  defendants  with  the  contract- 
ors for  the  lumber  and  his  servants  that  they 
would  use  due  care  in  the  construction  of  the- 
bridge  so  that  each  span  would  support  in  safe- 
ty a  team  loaded  with  lumber. 

The  principle  that  the  law  Imposes  upon  a 
party  engaged  In  the  performance  of  work  of 
construction  the  obligation  of  performing  It  in 
such  a  manner  as  not  to  endanger  the  lives  or 
persons  of  other  parties  will  render  a  subcon- 
tractor liable  for  injuries  received  by  a  servant 
of  the  contractor  owing  to  the  collapse  of  a  floor 
contructed  by  such  subcontractor  upon  whlctk 
the  servant  had  occasion  to  stand  In  the  per- 
formance  of   his   duties.     Wittenberg    v.  Selts 

(1896)  8  App.  Dlv.  439,  40  N.  Y.  Supp.  899. 

A  contractor  for  a  particular  subdivision -of 
the  work  of  constructing  a  building  is  under  no 
obligation  to  do  anything  outside  the  scope  of 
his  contract  for  the  purpose  of  securing  the 
safety  of  employees  in  other  lines  who  are  work- 
ing on  the  same  building.     St.  Pierre  v.  Neville 

(1897)  Rap.  Jud.  Quebec  18  C.  S.  64,  where  the 
court  denied  the  right  of  the  plaintiff,  a  serv- 
ant of  a  contractor  for  the  plastering  work,  to 
maintain  an  action  against  the  contractor  for 
the  carpentering  work,  for  Injuries  due  to  the 
fact  that,  after  the  contract  for  the  latter  work 
had  been  fully  executed,  the  plaintiff,  in  trying 
to  pass  around  a  scaffold  erected  by  his  master 
on  a  staircase  left  without  a  railing  by  the  oth- 
er contractor,  slipped  and  fell. 

b.  ZAabilUy  of  a  contractor  to  the  servant*  of 
the  principal  employer. 

In  Bolch  V.  Smith  (1862)  7  Hurlst.  *  N.  736. 
81  L.  J.  Exch.  N.  S.  201,  8  Jur.  N.  S.  197,  10 
Week.  Bep.  387,  the  evidence  was  as  follows: 
The  workmen  in  a  government  dock-yard  were 
permitted  to  use  certain  water-closets  erected 
for  their  accommodation,  and  for  that  purpose 
to  use  certain  paths  across  the  dock-yard.  The- 
defendant,  a  government  contractor,  was  per- 
mitted to  erect  in  the  dock-yard  certain  machin- 
ery for  the  purpose  of  his  work.  He  erected 
across  a  path  which  led  to  one  of  the  water- 
closets  a  revolving  shaft,  partly  covered  with 
planks.  The  plaintiff,  a  workman  in  the  dock- 
yard, having  gone  along  this  path  to  the  water- 
closet,  on  his  return  stumbled,  and,  on  putting 
out  his  hand  to  save  himself,  his  arm  was 
caught  by  the  shaft  and  laceratedi  There  was 
another  path  along  which  he  might  have  gone, 
but  the  one  he  used  was  the  more  convenient. 
It  was  held  that  the  defendant  was  not  liable 
for  the  injury,  since  he  was  under  no  obligation 
to  fence  the  shaft,  and  the  defect  in  the  fencing- 
was  apparent. 

Martin,  B.,  said :  **The  real  objection  to  this 
action  Is  that  the  plaintiff  has  failed  to  estab- 
lish that  there  was  any  obligation  or  duty  on 
the  part  of  the  defendant  to  have  this  path  In 
any  other  condition  than  It  was  at  the  time- 
of  the  accident     That  should  have  been  estab- 
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llshed  In  some  way.  If  the  plaintiff  could  have 
shown  any  such  obligation  on  the  part  of  the 
defendant  he  would  have  made  out  a  case,  but 
that  was  a  condition  precedent,  and  the  plain- 
tiff has  wholly  failed  to  do  so.  The  defendant 
had  a  right  to  erect  the  machinery,  to  erect  it 
in  the  place  he  did,  and  to  work  it  in  the  man- 
ner he  was  doing.  Then  what  is  the  true  con- 
dition of  the  plaintiff?  It  is  said  that  he  had 
a  right  to  go  along  the  path  across  which  the 
machinery  was  erected,  for  he  was  a  workman 
employed  In  the  dock-yard,  and  had  liberty  to 
use  the  water-closet.  But  that  is  a  fallacious 
argument.  It  is  true  the  plaintiff  had  permis- 
sion to  use  the  path.  Permission  involves  leave 
and  license,  but  It  gives  no  right.  If  I  avail 
myself  of  permission  to  cross  a  man's  land,  I 
do  so  by  virtue  of  a  license,  not  of  a  right.  It 
is  an  abuse  of  language  to  call  it  a  right ;  it  is 
an  excuse  or  license,  so  that  the  party  cannot 
be  treated  as  a  trespasser.  Inasmuch  as  there 
was  another  way  by  which  the  plaintiff  might 
have  gone,  but  voluntarily  chose  the  one  which 
was  out  of  order,  I  think  he  has  do  right  of 
action  against  the  defendant,  and  that  he  ought 
to  have  been  nonsuited  at  the  trial.'* 

Wilde,  B.,  concurred,  but  for  a  different  rea- 
son, saying:  *'I  will  decide  the  case  as  if  it 
were  a  question  between  the  plaintiff  and  the 
owners  of  the  yard,  because  if  they  are  not  re- 
sponsible for  putting  up  the  shaft,  a  fortiori 
tha  defendant  is  not.  Then,  was  there  any  ob- 
ligation on  (he  owners  of  the  yard  not  to  put 
up  machinery  that  might  be  dangerous  to  per- 
sons crossing  It?  None  of  the  facts  tend  to 
show  that  any  such  obligation  existed.  If 
what  was  put  up  was  an  obstruction  to  any 
person  who  used  that  way,  the  only  conse- 
quence would  be  that  he  would  have  to  go  an- 
other way.  That  being  so.  It  appears  to  me 
that  this  action  cannot  lie,  because  I  agree 
that  It  is  founded  upon  a  duty,  and  none  ex- 
ists. That  disposes  of  the  case;  but  I  will  add 
that  I  do  not  mean  to  say  that  if  the  defendant 
had  made  a  bolo  In  the  yard,  and  had  covered 
it  in  a  way  that  was  insufficient,  but  which  ap- 
peared to  be  sufficient,  he  would  not  have  been 
liable.  But  here  there  was  nothing  of  that 
character.  The  danger  was  open  and  visible; 
there  was  nothing  which  could  be  called  a 
•trap.'  " 

The  servants  of  a  landowner  who  enter  a 
building  which  is  in  course  of  erection  by  an 
Independent  contractor  do  so  as  mere  licensees. 
The  duty  which  such  contractor  owet  them 
Is  not  to  provide  a  **safe  and  convenient  place 
(or  traveU  but  to  refrain  from  doing  them  any 
wilful  Injury,  and  from  setting  traps  for  them. 
As  to  dangers  arising  from  his  negligent  mode 
of  conducting  his  business  in  reference  to  the 
ease  or  difficulty  oif  passing  over  his  premises, 
they  took  the  place  as  they  found  it,  with  an 
implied  understanding  that  he  was  not  to 
change  it  for  their  safety  or  convenience." 
Blackstone  v.  Chelmsford  Foundry  Co.  (1888) 
170  Mass.  821,  40  N.  E.  635.  There  the  court, 
In  denying  The  right  of  a  servant  of  the  con- 
tractor's employer  to  recover  for  injuries  re- 
ceived from  a  fall  through  an  opening  in  an 
uufidshed  staircase,  said:  ''The  opening  in 
the  stairway  was  plainly  visible  to  anyone  who 
attempted  to  pass  over  It  in  the  daytime,  and 
no  one  would  be  expected  to  walk  about  an  un- 
flnlffhed  building  in  the  night-time  without  a 
light  which  would  enable  him  to  see  the  con- 
dition of  the  place  over  whch  he  was  passing. 
If  the  plaintiff  was  in  the  exercise  of  due  care 
in  passing  down  the  stairs  without  using  his 
lantern  in  such  a  way  as  to  discover  the  open- 
ing, wblch  we  do  not  decide,  be  was  a  mere  U- 
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censee,  to  whom  the  defendants  were  under  no 
obligation  to  provide  a  safe  stairway.  If  there 
wsfl  evidence  of  negligence  or  of  a  breach  of 
contract,  on  the  part  of  either  of  the  defend- 
ants In  reference  to  the  time  when  the  stair- 
way should  have  been  completed  for  the  Massa- 
chusetts General  Hospital,  the  plaintiff  does 
not  stand  in  a  relation  to  either  of  them  which 
enables  him  to  take  advantage  of  it.'* 

In  a  short  per  curiam  Judgment,  the  supreme 
court  of  Pennsylvania  has  held  that,  where  em- 
ployees of  a  contractor  for  the  brick  work  of  a 
building  erected  a  scaffold  at  a  great  height, 
its  collapse  while  a  painter  In  the  employ  of 
the  owner  of  the  building  was  passing  over 
It  at  the  end  of  his  day's  work  did  not  ren- 
der the  contractor  liable  for  the  resulting 
injuries.  Maguire  v.  Magee  (1888)  22  W.  N.  C. 
150,  13  Atl.  551.  This  case  seems  to  have  been 
viewed  from  quite  a  wrong  standpoint.  The 
question  whether  they  owed  the  painter  a  duty 
is  the  very  question  at  Issue,  and  the  fact  re- 
lied upon  by  the  court,  that  the  scaffold  was  a 
mere  detail  of  the  work  as  regards  the  defend- 
ant's own  employees,  has  no  real  bearing  on  the 
solution  of  this  question.  The  essential  point 
to  be  settled  evidently  was  whether  the  paint- 
er, though  a  stranger,  had  received  an  Implied 
invitation  to  use  the  scaffold  as  a  convenient 
means  of  reaching  or  leaving  his  place  of  work. 
As  the  evidence  showed  that  all  the  workmen, 
whether  hired  by  the  defendant  or  the  owners 
of  the  building,  bad  been  In  the  habit  of  using 
the  scaffolds  for  the  purpose  of  passing  from 
one  part  of  the  structure  to  another.  It  should 
evidently  have  been  left  to  the  jury  to  say 
whether  the  contractor  was  aware  of  the  prac- 
tice in  such  a  sense  that  he  must  be  taken  to 
have  acquiesced  In  It. 

A  civil  engineer  employed  by  a  city  to  In- 
spect a  tunnel,  who  rides  without  permission 
upon  a  car  used  solely  for  hauling  out  debris, 
and  which  Is  unprovided  with  seats,  wet,  and 
dirty,  although  he  has  so  ridden  several  times 
before,  with  the  knowledge  of  the  brakeman, 
assumes  a.M  the  risks;  and  no  recovery  can  be 
had  against  the  contractors  by  whose  servants 
such  car  was  operated,  for  his  death,  caused  bjr 
the  negligence  of  such  servants.  Morris  ▼. 
Brown  (1888)  111  N.  Y.  318,  18  N.  B.  722.  Re- 
co>ery  was  denied  on  the  ground  that  there  was 
no  evidence  showing  either  that  the  defend- 
ants permitted  the  engineer  to  use  the  car  as 
a  means  of  entering  the  tunnel,  or  that  there 
was  any  duty  owing  by  them  in  that  respect. 
The  court  said:  **The  benefit  of  the  contract 
between  the  defendants  and  the  aqueduct  com- 
missioners no  doubt  extended  to  the  plaintJlT's 
intestate  and  the  other  agents  of  the  commis- 
sioners, but  If  I  am  right  in  its  construction, 
no  liability  arose  from  that  contract  to  furnish 
the  track  or  car,  or  other  means  of  enterlni; 
th3  tunnel,  or  do  more  than  cot  to  obstruct  the 
entrance  of  the  commissioners  or  their  agents, 
and  I'flnd  nothing  else  to  show  how  any  liabil- 
ity or  duty  to  the  plaintiff  could  arise.  How- 
ever imperfect  the  track  or  the  car,  or  however 
negligent  or  careless  Its  manager  may  have 
been,  they  were  not  singljr  or  in  combination 
dangerous,  nor  woo'.d  the  plaintiff's  intestate 
have  been  harmed  If  he  had  kept  away  from 
them.  If  In  going  out  of  or  entering  the  tun- 
nel, or  while  engaged  In  the  duty  of  inspection, 
he  had  been  run  over  by  the  car,  either  from 
the  careless  management  of  the  servant  of  the 
defendant  having  it  in  charge,  or  from  Its  leav- 
ing the  track  by  reason  of  the  imperfection 
either  cf  the  track  or  the  car,  a  different  ques- 
tion would  hav#  been  pre8ented,~-one  which 
might  well  be  answered  in  his  favor  upon  the 
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prtxKlples  applied  In  the  cases  now  cited  In  his 
tehalf.  vis.:  Byrne  ▼.  New  York  C.  &  H.  B. 
R.  Co.  (1887)  104  N.  Y.  862,  58  Am.  Rep.  612.  10 
N.  E.  539;  Welnhold  v.  Acker  (1883)  17  Jones 
&  S,  182:  Ackert  r.  Ijinsing  (1874)  60  N.  Y. 
<46;  Wendell  V.  Baxter  (1859)  12  Gray*  404. 
The  actoal  oise  is  different.  The  plaintiff  had 
a  rigbt  to  be  in  the  tunnel  for  Its  Inspection. 
The  contract  put  the  defendants  under  no  ob- 
ligation to  carry  him  into  the  tunnel,  nor  by 
it  did  be  acquire  any  right  to  be  upon  the  car ; 
oor  did  he  acquire  that  right  through  any  con- 
tent or  act  or  acquiesence  on  the  part  of  the  de- 
fendants. All  the  witnesses  agree  that  no  per- 
missioD  was  given  by  the  defendants;  no  evi- 
dence tends  to  show  that  they  even  knew  the 
car  was  at  any  time  so  used.  The  brakeman 
of  the  car  had  known  It,  but  neither  his  knowl- 
edge Dor  assent  could  bind  the  defendants.  He 
vaa  not  their  agent  for  that  purpose.  It  is  a 
general  proposition  that  a  master  Is  chargeable 
with  the  conduct  of  his  servant,  only  when  he 
«ctfl  In  the  execution  of  the  authority  given 
him.  Here  the  servant  had  only  to  go  up  with 
iotds  of  stone  or  dirt  and  return  with  the 
empty  cars,  the  easiest  and  simplest  of  duties, 
with  little  responsibility;  and,  engaged  in  an 
employment  requiring  only  a  low  degree  of  in- 
telligence, his  discretion  at  any  rate  was  lim- 
ited to  the  care  and  proper  disposition  of  the 
loads  Intrusted  to  him ;  his  position  inferior  to 
that  of  the  driver  of  the  wagon  or  carriage  In 
the  cases  1  have  supposed.  There  is  nothing 
whatever  in  the  record  to  show  that  in  not 
resisting  the  intestate's  entrance  upon  the  car, 
or  In  consenting  to  it,  he  was  acting  in  pursu- 
ance of  any  authority  conferred  on  him.  He 
had  nothing  to  do,  and  could,  In  the  nature  of 
things,  have  nothing  to  do,  with  human 
freight"  Morris  v.  Brown  (1888)  111  N.  Y. 
31B,  326.  18  N.  E.  722. 

e.  Liability  of  a  contractor  to  a  Bervant  of  a 
le»8ee  of  the  eontractee. 

Causing  a  way  or  other  place  to  be  encum- 
bered, or  suffering  it  to  be  in  a  dangerous  con- 
dition, is  a  well-recognized  ground  of  liabil- 
ity. See  Sweeny  v.  Old  Colony  Je  N.  R.  Co. 
11805)  10  Allen,  868.  372,  87  Am.  Dec.  644. 

Thus,  a  lessee  and  those  employed  by  him 
haTe  a  right  to  the  use  of  a  hall  in  the  leased 
building,  for  all  lawf«l  purposes,  free  from  dan- 
gerous obstructions,  so  far  as  ordinary  and  rea- 
sonable care  could  provide  against  them.  It 
acquires  this  right  as  an  incident  of  its  tenancy, 
and  this  right  also  Inures  to  the  benefit  of  Its 
employees  and  servants.  Hence,  the  servant 
of  a  lessee  in  a  building  where  an  elevator  com- 
pany is  erecting  an  elevator  may  recover  for 
injuries  received  through  falling  over  a  pile  of 
materials  left  by  the  company  in  the  hall  with- 
out any  light.  Crane  Elevator  Co.  v.  LIppert 
(1804)  24  U.  8.  App.  176,  63  Fed.  Rep.  942.  11 
C  C.  A.  621.  The  court  said  :  ''Having  placed 
obstructions  in  the  hail,  the  duty  rested  upon 
the  plaintiff  In  error  to  exercise  reasonable  care 
and  prudence  to  protect  from  Injury  those  hav- 
ing lawful  occasion  to  use  It,  by  means  of  lights 
or  other  suitable  safeguards.  This  duty  re- 
<]nired  the  exerciee  of  care  and  diligence  on  its 
part  In  proportion  to  the  danger  occasioned  by 
the  presence  of  these  obstructions.  It  saw  fit 
wholly  to  neglect  the  performance  of  this  duty. 
It  relied  upon  the  lighting  of  the  ball  by  the 
owner  of  the  building  as  the  sole  means  of  pro- 
tection against  injury  from  these  obstructions. 
Having  intrusted  to  another  the  discbarge  of  a 
doty  resting  upon  itself,  the  plaintiff  in  error  is 
responsible  for  a  failure  in  Its  performance." 
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"If  the  plaintiff  in  error  placed  the  obstructions 
complained  of  In  the  hall  under  a  grant  of  au- 
thority from  the  owner  of  the  building,  its  du- 
ties and  responsibilities  were  coextensive  with 
those  of  Its  grantor.  If  it  placed  the  obstruc- 
tions in  the  corridor  without  the  consent  of  the 
owner  of  the  building,  its  responsibility  to  the 
defendant  in  error  for  his  injury  would  assur- 
edly be  no  less  than  if  it  had  acquired  such 
consent." 

d.  Liability  of  oonaiffHee  to  »ervant9  of  oarrier. 

The  consignee  of  a  load  of  lumber  who  re- 
moves a  portion  of  the  load  while  the  car  Is  on 
a  siding,  and  leaves  the  rest  in  such  an  inse- 
cure condition  that  several  of  the  pieces  are 
blown  by  a  high  wind  upon  the  main  track  dur- 
ing the  night,  is  liable  for  injuries  received  by 
an  engineer  in  consequence  of  his  engine's  com- 
ing into  collision  with  these  pieces  and  being  de- 
railed. Chapman  v.  Atlantic  Refining  Co. 
(1885)  38  Hun.  637,  mem.;  Aflirmed  (1888) 
108  N.  Y.  638,  mem.,  16  N.  B.  442  (facts  also 
stated  in  New  York,  L.  B.  &  W.  R.  Co.  v.  At- 
lantic Refining  Co.  (1892)  129  N.  Y.  697,  29  N. 
B.  829). 

e.  Liability   for  infuriet  caused   by  wires   ex- 

tended over  the  premises  of  others. 

This  liability  may  be  predicated  of  a  case  in 
which  the  Injury  is  caused  by  the  mere  violence 
of  the  contact  of  the  wire  with  the  servant's 
person. 

Thus,  an  electric  street-car  company  which 
maintains  a  guy  wire  in  such  a  position  that 
the  employees  of  a  steam-rallroad  company 
have  not  sufilcient  space  to  pass  under  it  when 
engaged  in  duties  which  require  them  to  be  on 
the  roof  of  the  cars  is  liable  for  injuries  re- 
ceived by  a  brakeman  who  is  swept  off  a  car  by 
the  wire.  Erslew  v.  New  Orleans  ft  N.  B.  R. 
Co.  (1897)  49  La.  Ann.  86.  21  So.  153. 

A  receiver  of  a  railway  company,  sued,  for 
personal  Injuries  to  a  brakeman  in  the  employ 
of  another  company  through  coming  in  contact 
with  a  telephone  wire  stretched  too  low  over 
the  track,  cannot  recover  Judgment  over  against 
the  telephone  company,  on  the  ground  that  the 
wire  was  maintained  by  It,  where  It  was  estab- 
lished before  the  road  was  constructed,  and  the 
railway  company  never  made  any  contract  with 
the  telephone  company  to  raise  Its  wires,  or  con- 
demned the  right  of  way  under  them.  Dilling- 
ham V.  Crank  (1894)  87  Tex.  104,  27  S.  W.  03. 

But  most  of  the  decisions  relate  to  injuries 
caused  by  contact  with  wires  charged  with  a 
current  of  electricity.  The  general  obligation 
of  the  parties  responsible  for  the  maintenance 
of  such  wires  is  to  place  them  in  such  a  posi- 
tion that  a  person  working  on  the  premises  over 
which  they  are  extended  will  not  come  into 
contact  with  them,  or  at  all  events  to  Insulate 
them  so  effectively  that,  if  such  contact  does 
occur,  no  Injury  will  result. 

Evidence  that  an  elect  rlc-light  company 
failed  to  raise  Its  wires  so  high  above  the  roof 
of  a  building  that  persons  having  occasion  to 
be  thereon  should  not  come  into  contact  with 
them  is  sufilcient  to  support  a  verdict  against 
it  In  favor  of  a  dishwasher  at  a  hotel  who  is 
injured  by  the  current,  while  helping  to  put 
signs  in  place  for  his  employer.  Glraudl  v. 
Electric  Improvement  Co.  (1805)  107  Cal.  120, 
28  L.  R.  A.  596.  40  Pac.  108. 

An  electrlc-IIght  company  owes  a  duty  which 
Is  Independent  of  any  contractual  relation  to 
anyone  who  is  likely  to  come  Into  contact  with 
its  wires,  while  engaged  In  a  lawful  occupation, 
and  Is  therefore  liable  for  Injuries  received  by 
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a  roofer  employed  by  the  owner  of  a  bntlding, 
owing  to  Its  negligence  in  banging  imperfectly 
insulated  wires  In  an  Improper  place  above  tbat 
building.  Ennis  ▼.  Gray  (1895)  87  Hun,  356, 
84  N.  Y.  Supp.  379. 

A  railway  employee  repairing  a  bridge  be- 
longing to  his  employers  is  not,  as  regards  an 
electric  company  which  haa  strung  its  wires 
along  the  top  of  the  bridge,  a  trespasser  or  li- 
censee bound  to  take  the  premises  in  the  condi- 
tion in  which  he  finds  them,  but  lawfully  on 
the  bridge,  engaged  in  an  employment  which 
must  at  times  necessarily  bring  him  into  con- 
tact with  the  wires.  Perham  ▼.  Portland  Gen- 
eral Electric  Co.  (1897;  Or.)  40  L.  R.  A.  799, 
58  Pac.  14. 

A  prima  fade  case  of  negligence  Is  made  out 
against  a  person  who  suspends  wires  to  be  used 
for  the  transmission  of  a  current  of  electricity, 
too  strong  to  be  perfectly  insulated,  so  near  to 
the  top  of  a  railway  bridge  that  It  is  practi- 
cally impossible  for  the  employee  of  the  rail- 
way company  to  make  repairs  upon  the  bridge 
without  coming  Into  contact  with  the  wires. 
Ibid. 

In  Reagan  ▼.  Boston  Electric  Light  Co. 
(1897)  167  Mass.  406.  45  N.  B.  748,  the  court 
upheld  a  verdict  for  the  plaintiff,  a  servant  of 
the  owner  of  a  building,  who  was  injured  while 
working  on  the  roof,  owing  to  the  defective 
Insulation  of  one  of  the  defendant's  electric 
wires.  The  facts  were  as  follows :  In  1883, 
the  owners  of  the  building  entered  into  an  agree- 
ment with  the  Brush  Electric  Lighting  Com- 
pany, to  whose  rights,  obligations,  and  proper- 
ty defendant  succeeded,  whereby  the  owners 
allowed  the  corporation  to  attach  Its  wires  and 
structures  to  the  building,  and  to  run  Its  wires 
above  the  building.  It  was  admitted  tbat  at 
the  time  of  the  plaintiff's  Injury  this  agreement 
was  in  force,  and  constituted  a  subsisting  con- 
tract between  the  owners  of  the  building  and 
the  defendant.  By  this  agreement  the  corpo- 
ration covenanted  that  It  would  "keep  the  roofs 
of  an  buildings  on  which  Its  wires  are  attached 
in  repair  and  free  from  leakage  during  the  time 
said  wires  are  so  attached,  no  matter  how  leak- 
age may  be  caused.'*  Discussing  the  effect  of 
the  agreement  upon  the  rights  of  the  plaintiff, 
the  court  said :  "It  Is  contended  by  the  defend- 
ant that  the  effect  of  the  contract  made  with 
the  owners  of  the  building  by  the  Brush  Elec- 
tric Lighting  Company,  to  whose  obligations 
the  defendant  has  succeeded,  was  such  that  the 
defendant  was  bound  to  repair  the  roof.  If 
this  be  so,  still  the  owners  of  the  building  could 
repair  the  roof  If  they  chose.  The  defendant 
was  not  the  lessee  or  the  occupant  of  the  roof. 
It  had  the  right  undoubtedly,  while  ibe  con- 
tract continued  In  force,  to  enter  upon  the  roof 
for  the  purpose  of  doing  everything  which  it 
waa  required  to  do  by  the  contract,  but  this 
right  did  not  exclude  the  owners  from  making 
such  repairs  upon  the  roof  as  they  thought  nec- 
essary. Whether  the  repair  of  the  gutter  which 
the  plaintiff  was  engaged  in  making  was  a  re- 
pair of  the  roof  within  the  meaning  of  the  con- 
tract, need  not  be  determined.  If  It  be  so  re- 
garded, still  the  charge  of  the  presiding  Jus- 
tice upon  the  effect  of  the  contract  upon  the 
duty  of  the  defendant  towards  the  plaintiff  was 
sufficiently  favorable  to  the  defendant.  But 
there  is  another  aspect  In  which  this  matter  is 
of  Importance.  If  It  became  by  reason  of  the 
agreement,  as  It  is  not  disputed  it  did,  the  duty 
of  the  defendant  corporation  to  make  repairs 
from  time  to  time  upon  the  roof,  so  far  as  re- 
pairs were  needed  for  the  purpose  of  prevent- 
ing leakage,  then  the  defendant  corporation  had 
the  right  to  assume  that  it  wonid  be  called  np- 
46  L.  K.  A. 


on  to  make  those  repairs,  and  the  repairs  would 
be  made  by  its  employees.  Now,  suppose  this 
corporation  had  reason  to  suppose  that  nobody 
would  be  likely  to  go  upon  the  roof  of  that 
building  for  the  purpose  of  making  repairs,  be- 
cause the  corporation  assumed  liiat  naturally, 
by  reason  of  Its  agreement,  It  would  be  called 
upon  to  make  the  repairs,  then  of  course  the 
corporation  was  not  required  to  anticipate  that 
there  would  ever  be  upon  the  roof  of  that  build- 
ing so  many  persons  as  would  be  likely  to  go 
upon  It  If  the  owners  were  to  make  repairs. 
And  In  determining  what  would  be  reasonable 
care  on  the  part  of  the  defendant  corporation 
In  looking  after  the  condition  of  its  wires, 
keeping  them  covered  or  insulated,  or  In  the 
position  of  the  wires,  as  originally  attached, 
the  corporation  may  take  Into  consideration 
the  number  of  persons  likely  to  go  upon  the 
roof  who  were  liable  to  be  Injured.** 

An  electric-light  company  which  Is  permitted 
to  stretch  an  electric  wire  over  a  building  ow^es 
to  mechanics  employed  by  the  owner  whose 
work  requires  him  to  be  In  places  where  he  may 
come  into  contact'  with  the  wire,  the  duty  of 
using  care  In  maintaining  the  efficiency  of  the 
insulation,  and  may  properly  be  found  by  a  Jury 
to  be  liable  for  Injuries  received  by  such  me- 
chanic owing  to  defective  Insulation,  where  the 
wire  has  been  in  a  dangerous  condition  for  sucb 
a  length  of  time  that  knowledge  of  that  condi- 
tion may  be  Imputed  to  the  company.  Griffin 
V.  United  Electric  Light  Co.  (1895)  164  Mass. 
492,  32  L.  R.  A.  400,  41  N.  E.  675. 

Wires,  the  Insulation  of  which  is  apparently 
perfect  but  is  In  reality  defective,  evidently 
constitute  a  dangerous  trap,  and  In  some  cases 
this  aspect  of  the  situation  is  the  one  most 
strongly  employed.  In  Perham  v.  Portland 
General  Electric  Co.  (1897;  Or.)  40  L.  R.  A. 
799,  53  Pac.  14,  where  a  carpenter  In  the  em- 
ploy of  a  railroad  company  was  injured  by  con- 
tact with  wires  extended  over  one  of  the  com- 
pany's bridges  which  he  was  repairing,  the  court 
said :  "The  apparently  perfect  insulation  was 
calculated  to  deceive,  and  to  cause  one  unfamil- 
iar with  the  facts  to  suppose  the  wires  safe. 
It  acted  as  an  Invitation  to  persons  at  work  ii» 
and  among  the  wires  to  risk  the  consequences 
of  contact  therewith.  And  such  was  the  effect 
in  this  case.  But  for  the  insulation  and  the 
belief  of  safety  caused  thereby.  It  Is  not  at  all 
probable  that  the  deceased  would  have  exposed 
himself  to  the  risk  of  a  contact  with  the  wires 
In  question.  The  defendant,  however,  knew 
that  the  insulation  afforded  no  protection,  and 
yet,  with  knowledge  of  that  fact,  put  Its  wires 
In  a  place  where  the  servants  of  the  railway 
company  might  come  In  contact  with  them  while 
in  the  performance  of  their  duties,  and  without 
giving  any  warning  or  notice  of  the  danger 
whatever.  Under  such  circumstances  a  Jury 
would  certainly  be  Justified  in  finding  that  it 
did  not  exercise  due  care  and  caution  In  so  do- 
ing. Electric  companies,  of  course,  are  not 
bound  to  have  perfect  apparatus  or  perfect  con- 
struction, but  they  are  required  to  exercise  a 
degree  of  care  and  prudence  In  the  construction 
and  maintenance  of  their  wires  commensurate 
with  the  danger ;  and  where  their  wires  are  de- 
signed to  carry  a  strong  and  powerful  current 
of  electricity,  so  that  persons  coming  In  contact 
with  them  are  certain  to  be  seriously  Injured, 
If  not  killed,  the  law  Imposes  upon  the  company 
the  duty  of  exercising  the  utmost  care  and  pru- 
dence to  prevent  such  Injury ;  and  whether  sucb 
care  has  been  exercised  In  a  given  case  Is  ordi- 
narily for  the  Jury." 

In  McMulIan  v.  Edison  Electric  Illuminating 
Co.   (1895)   13  Misc.  392,  34  N.  Y.  Supp.  248, 
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the  defendant  company,  which  had  disconnected 
ita  aerrlce  wires,  carrying  a  low  current  of  elec* 
tridty,  which  could  not  cause  death  or  great 
bodily  harm,  from  the  distributing  wires  In  the 
cellar,  8  feet  above  the  ground,  in  order  that 
the  owner  might  make  certain  repairs,  but 
failed  to  *tape*'  the  ends  of  the  wires,  was  held 
not  liable  for  an  injury  to  a  workman  while  en- 
gaged in  making  the  repairs,  the  reason  assigned 
being  that  no  reasonable  person  would,  under 
the  circumstances,  have  anticipated  "that  any 
person  would  have  entered  this  cellar,  mounted 
upon  a  box,  and,  after  seeing  these  wires,  taken 
hold  of  at  least  two  of  them  at  the  same  time, 
in  each  a  manner  as  to  make  a  short  circuit, 
or  bring  the  two  wires  in  contact  with  his  hand 
near  the  same  point,  and  thus  burn  his  hand." 

A  duty  similar  to  that  stated  in  the  above 
rulings  is  owed  to  workmen  employed  by  one 
who  contracts  with  the  owner  of  the  premises 
to  do  certain  work  thereon.  Clements  ▼.  Louis- 
iana Electric  Light  Co.  (1892)  44  La.  Ann. 
692,  16  L.  R.  A.  43,  11  So.  51,  holding  the  de- 
fendant liable,  where  the  evidence  was  that  the 
accident  was  due  to  a  long-standing  defect  In 
the  insulation  of  Its  wires,  which  might  have 
been  discovered  by  careful  Inspection,  and  that 
the  wires  were  suspended  in*  such  a  position 
that  it  was  very  diflQcult  for  the  servant  moving 
about  the  roof  in  the  discharge  of  his  duties 
to  avoid  coming  in  contact  with  them. 

In  cases  of  this  type,  proof  that  the  plaintiff's 
Injury  was  caused  by  contact  with  the  wires 
is  conclusive  proof  that  the  insulation  was  im- 
perfect.    Ihid. 

t.  lAahility  of  one  of  ttco  peraont  making  a 
joint  v«e  of  Btntcturea  to  the  aervants  of  the 
other. 

See  also  note  to  Perham  t.  Portland  General 
Electric  Co.  (1898;  (Xr.)  40  L.  R.  A.  799. 

In  Illlngsworth  v.  Boston  Electric  Light  Co. 
(1894)  Itfl  Mass.  583,  25  L.  R.  A.  552,  87  N. 
E.  778,  the  question  for  solution,  as  stated 
by  the  court,  was  as  follows  :  **When  two  busi- 
ness corporations,  or  two  persons  under  some 
agreement  between  themselves,  use  the  same 
structures,  owned  by  one  of  them,  as  supports 
for  separate  lines  of  wire  used  by  each  for  the 
transmission  of  dangerous  currents  of  electric- 
ity, what  is  the  duty  at  common  law  which 
each  owes  to  the  other  in  regard  to  the  care 
each  must  take  to  have  Its  wires  In  a  reason- 
ably safe  condition  at  or  near  the  structures 
where  the  servants  of  the  other  have  occasion 
to  go,  in  the  usual  course  of  business,  and  where 
they  must  come  near  to  or  in  contact  with  the 
wires?**  The  answer  given  was  this:  "Such 
servants,  when  so  employed,  are  more  than 
mere  licensees,  taking  aidvantage,  for  their  own 
benefit  or  that  of  their  employer,  of  the  passive 
acquiescence  of  the  licensor.  If  they  are  li- 
censees at  all,  the  license  until  it  is  revoked  is 
coupled  with  an  Interest.  The  two  corpora- 
tions or  persons  have  in  a  sense  a  common  in- 
terest In  the  maintenance  and  use  of  the  struc- 
tures to  which  the  wires  of  each  are  attached, 
and  each,  we  think,  should  be  under  the  same 
obligation  to  the  other  as  persons  having  com- 
mon rights  in  a  place  or  passageway  are  under 
to  one  another  not  negligently  to  place  a  dan- 
gerous substance  on  the  common  territory, 
where  it  reasonably  may  be  anticipated  that 
others  having  common  rights  may  be  Injured 
^^  't  The  purpose  for  which  the  structures 
:ir*  -*«(ni  renders  some  danger  from  electrical 
currents  fn<*vltable.  but  the  danger  ought  to  be 
made  as  small  as  Is  practicable  by  the  exercise 
of  reasonable  care.  In  the  absence  of  any 
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agreement  on  the  subject  other  than  what  la  in- 
volved in  the  permission  of  the  owner  of  the 
structures-  to  the  other  to  use  them  in  common 
for  the  support  of  electric  wires  on  paying  some 
compensation,  we  are  of  opinion  that  the  duty 
of  the  owner  of  the  structures  is  to  exercise 
reasonable  care  in  seeing  that  his  wires  are 
kept,  so  far  as  practicable,  in  a  safe  condition 
at  such  places  as  the  servants  of  the  other  are 
expressly  or  Impliedly  licensed  to  go  In  per- 
forming their  duties  with  reference  to  the  wires 
attached  to  such  structures.'* 

Upon  the  principle  that  any  person  who  en- 
gages In  a  highly  dangerous  occupation  Is 
bound  to  take  such  precaution  In  its  pursuit 
as  a  sensible  man  would  ordinarily  take  to 
avoid  doing  fatal  or  other  serious  injury  to  one 
who  comes  upon  his  premises,  not  as  a  mere 
trespasser  or  positive  wrongdoer,  but  for  a  pur- 
pose in  Itself  lawful,  and  which  the  owner  had 
reason  to  believe  might  bring  him  there,  It  has 
been  held  that  an  electrlc-llght  company  which 
uses  a  pole  for  the  suspension  of  Its  wires 
Jointly  with  a  railroad  company  owes  to  serv- 
ants of  the  latter  company  engaged  In  transfer- 
ring its  wires  to  another  pole  the  duty  of  see- 
ing that  the  electrlc-llght  wires  are  effectually 
Insulated.  This  duty  exists  even  though  It  b» 
assumed  that  such  servants  are  technically 
trespassers.  Newark  Electric  Light  ft  P.  Co.  ▼» 
Mason  (1896)  39  U.  S.  App.  416.  sub  nom.  New- 
ark Electric  Light  &  P.  Co.  v.  Garden,  78  Fed. 
Rep.  74,  23  C.  C.  A.  649,  37  L.  R.  A.  725,  Dal- 
las, Cir.  J.,  in  delivering  the  majority  opinion,, 
said :  "The  several  occupants  of  this  pole  had,, 
by  virtue  of  the  contract  under  which  they 
Jointly  used  It,  a  common  interest  that  Its  use> 
should  not  be  environed  with  unnecessary  dan- 
ger. Each  of  them  owed  the  duty  to  take  alli 
reasonable  precautions  for  the  prevention  oif  In- 
Jury  to  the  servants  of  any  of  the  others  who- 
might  be  sent  there  in  pursuance  of  the  com- 
mon right,  and  we  cannot  agree  that  this  duty 
was  so  circumscribed  that  It  ceased  to  exist  if 
any  of  those  servants  happened  to  rest  his  hand! 
upon  a  crossbar,  or — as  in  this  instance — ^to< 
place  his  foot  upon  It.  It  is  by  no  means  clear 
that  the  fact  that  Mason  was  partly  upon  th» 
defendant's  crossarm  at  all  contributed  to  the* 
result.  On  the  contrary,  it  Is  certain  that  h» 
might  have  stood  wholly  upon  It,  at  the  point 
at  which  his  right  foot  was  placed,  without  in- 
curring any  hazard  whatever,  for  at  that  point 
there  was  no  wire,  and  his  left  foot  might  have 
been  accidentally  extended  to  it  if  he  had  been 
entirely  upon  the  lower  of  the  two  new  cross- 
arms  or  even  upon  the  pole  Itself.  Apart  from 
this,  however,  he  was  not  a  mere  trespasser 
\ipon  the  crossarm  of  the  defendant.  There 
was  nothing  in  the  surroundings  to  Inform  him 
that  he  ought  not  to  go  there,  or  that  he  would 
Incur  any  risk  If  he  did ;  the  wire  waa  Insu- 
lated, and  the  defect  in  its  Insulation  was  not 
readily  discernible ;  the  crossarm,  apparently, 
presented  a  safe  footing,  and  but  for  the  de- 
fect In  Insulation  it  was  entirely  safe  to  stand 
upon  It.  .  .  .  There  was  no  risk  Involved 
but  that  which  the  presence  of  the  wire  cre- 
ated, and  that  was  apparently  provided  against 
by  Insulation.  So  far  as  appeared,  therefore, 
the  bar  was  not  dangerous ;  and.  In  placing  him- 
self where  and  as  he  did,  this  man  was  doing 
his  work,  as  one  of  the  witnesses  said,  the,  same 
as  any  man  would  do  It  that  works  at  the  busi- 
ness;' and  common  sense  and  humanity  de- 
manded, as  we  think,  that  while  so  working 
his  life  should  not  have  been  put  in  Jeopardy — 
we  do  not  say  'by  a  trap,'  for  there  was  no  pur- 
pose to  ensnare,  but  by  an  unknown  and  Invis- 
ible peril,  to  which  he  might  unconsciously  or 
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involuntarily  be  drawn,  and  from  which  by 
taking  ordinary  care  the  defendant  might  have 
protected  him.  The  defendant  cannot-  be  heard 
to  say  that  it  did  not  anticipate  that  the  line- 
men of  the  other  companies,  as  well  as  Its  own, 
would  do  their  work  in  the  way  that  Is  usual 
with  them.  It  was  bound  to  know  that  they 
might  come  in  contact  with  its  wire ;  and  that 
It  did  Ln  fact  assume  the  duty  of  providing 
against  the  occurrence  of  such  casualties  is 
shown  by  its  having  insulated  the  wire  at  all. 
The  fact  that  it  was  insulated  was  calculated 
to  induce  reliance  upon  its  safety,  and  plainly 
tended  to  allure  or  entice  such  a  man  as  Mason 
to  go  upon  the  bar  on  which  it  was  stretched. 
It  offered  an  obvious,  and  seemingly  a  pro- 
tected, standing  place." 

'  Acheson,  Cir.  J.,  dissented  on  two  grounds : 
(1)  That  the  injured  workman  in  taking  up  an 
unusual  position  had  done  an  act  which  the  de- 
fendant had  no  reason  to  anticipate  or  provide 
against ;  and  (2)  that  as  an  experienced  line- 
man he  was  presumably  acquainted  with  the 
danger  of  handling  heavily  charged  electric 
wires  even  when  insulated. 

Compare  Dwyer  v.  Buffalo  General  Electric 
Co.  (1807)  20  App.  Div.  124,  46  N.  Y.  Supp. 
874,  sustaining  a  verdict  against  an  electric- 
light  company  for  the  death  of  the  lineman  of 
a  telephone  company  owing  to  the  negligence 
of  the  former  in  allowing  the  Insulating  en- 
velope of  a  wire  to  be  rubbed  off  at  a  place 
where  it  came  into  contact  with  an  iron  brace 
on  poles  of  the  latter  company,  which  the  line- 
man was  obliged  to  take  hold  of  in  the  course 
of  his  duties. 

According  to  a  recent  decision  the  duty 
springing  out  of  such  a  situation  does  not  ex- 
tend any  further  than  to  the  exercise  of  rea- 
sonable care  to  the  end  that  the  servant  of  the 
other  person  who  Is  using  the  structure  shall 
be  secured  against  injury  from  the  electric  cur- 
rent. It  has  been  held  that  a  lineman  employed 
by  the  fire  department  of  a  city,  who,  when 
climbing  a  pole  at  the  top  of  which  the  city  Is 
allowed  by  a  telephone  company  to  suspend  its 
wires,  supports  himself  by  one  of  the  lower 
crossbars  carrying  the  telephone  wires,  passes 
beyond  the  limit  of  the  implied  limitation  to 
use  the  pole,  and  the  telephone  company  is  not 
liable  if  the  crossbar  gives  way  under  him. 
New  York  &  N.  J.  Teleph.  Co.  v.  Speicher 
(1806)  59  N.  J.  L.  23,  30  Atl.  661.  The  court 
said,  in  setting  aside  a  verdict  for  plaintiff: 
"The  sole  object  of  the  crossbars  is  to  carry  the 
wires.  He  who  maintains  the  crossbars  does 
It  for  that  purpose,  and  his  duty  is  thus  lim- 
ited. It  is  not  perceived  how  his  duty  In  that 
respect  is  extended  by  proof  that  linemen,  In 
climbing,  usually  lay  hold  of  and  rely  upon  the 
crossbars  for  support.  In  whole  or  in  part. 
That  custom  is  not.  In  this  case,  brought  home 
to  the  knowledge  of  the  telephone  company,  but 
If  it  were  it  could  not  operate  to  compel  them 
to  make  atoeabars  intended  for  one  purpose  suf- 
flciently  strong  for  another  purpose  for  which 
they  were  never  intended.  No  invitation  to 
use  the  crossbars  can  be  deemed  to  be  extended 
to  the  lineman.** 

The  application  of  a  similar  principle  to  a 
different  set  of  facts  is  observable  in  the  ruling 
that  a  telegraph  and  telephone  company  which 
gives  a  license  to  an  employee  of  an  electric 
company  to  attach  a  wire  to  its  standards  on  a 
specified  building  owes  him  no  duty  as  to  the 
insulation  of  wires  on  other  buildings  and  at 
places  which  are  not  within  the  scope  of  the 
license,  and  to  which  it  had  no  reason  to  ex- 
pect that  the  licensee  would  go  in  the  execution 
of  the  work  to  which  the  license  related.  Hec- 
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tor  V.  Boston  Electric  Light  Co.  (1894)  161 
Mass.  658,  25  L.  R.  A.  564,  37  N.  B.  773  (plain- 
tiff unnecessarily  passed  over  the  roof  of  an 
adjoining  building  to  reach  the  one  on  which 
he  was  to  work). 

-For  some  analogous    mlings    in    regard    to 
stevedore,  see  VI.  c,  6,  supra, 

g.  lAahiUty  of  a  railtoay  oompimp  to  the  aerv- 
anta  of  a  person  upon  whose  premises  it  oper- 
ates a  spur  track. 

An  employee  of  a  manufacturing  company 
has  a  prima  facie  right  to  maintain  an  action 
against  a  railway  company  for  injuries  received 
through  the  defective  condition  of  a  switch  on 
a  branch  line  constructed  and  operated  by  the 
latter  company  upon  the  premises  of  the  form- 
er. The  fact  that  the  manufacturing  company 
has  kept  up  the  line  for  ten  years  Is  not  con- 
clusive evidence  that  it  Is  the  party  responsible, 
as  it  may  have  done  so  as  the  agent  of  the  rail- 
way company.  Smyth  v.  Caledonian  R.  Co. 
(1807)  34  Sc.  L.  Rep.  367  (derailment). 

An  employee  of  a  coal  company  upon  whose 
premises  a  spur  track  is  operated  by  a  railroad 
company  may  recover  for  injuries  which  he  re- 
ceived through  the  collision  of  a  train  con- 
trolled by  the  railroad  employees  with  a  car 
which  was  helping  to  push,  where  the  accident 
was  due  to  the  fact  that  these  employees  vio- 
lated an  established  custom  by  backing  the 
train  on  the  spur  track  without  giving  a  signal. 
Chicago  Je  A.  R.  Co.  v.  Anderson  (1806)  67  111. 
App.  386,  Afllrmed  (1807)  166  III.  672,  46  N. 
E.  1125 ;  First  Appeal  (1804)  55  111.  App.  649. 

No  right  of  action  arises  where  an  employee 
of  a  lumber  company  without  notifying  the  em- 
ployer of  a  railway  company  owning  and  oper- 
ating a  spur  track  running  between  the  plat- 
forms of  two  freight  sheds  belonging  to  his  em- 
ployers undertakes  to  remove  a  temporary  tram- 
way laid  across  the  spur  track,  at  a  point 
where  there  is  a  gap  between  two  cars,  and  is 
killed  owing  to  the  fact  that  a  freight  train 
comes  along  the  main  track  at  a  dangerous  rate 
of  speed,  and,  running  through  an  open  switch 
on  the  spur  track,  brings  the  cars  together  so 
as  to  crush  him.  St.  Louis  &  S.  F.  R.  Co.  v. 
Bennett  (1805)  32  U.  S.  App.  621,  630,  60  Fed. 
Rep.  625,  530,  16  C.  C.  A.  300,  680.  The  plain- 
tiff's right  to  recover  was  denied  on  the  grounds 
that  the  railway  company  owed  the  plaintiff 
no  duty  of  active  vigilance,  that  the  accident 
was  not  a  natural  consequence  of  running  the 
freight  train  on  the  spur  track,  and  that  the 
plaintiff's  decedent  had  been  himself  negligent 
in  placing  himself  in  a  dangerous  position  with- 
out taking  precautions  to  protect  himself.  The 
reasoning  of  the  court  upon  the  first  two  of 
these  grounds  was  as  follows:  "The  only  duty 
which  a  railroad  company  owes  to  those  who, 
without  Its  knowledge  or  consent,  enter  upon 
its  tracks,  not  at  a  crossing  or  other  like  pub- 
lic place,  is  not  wantonly  and  unnecessarily  to 
inflict  injury  upon  them  after  Its  employees 
have  discovered  them.  It  owes  them  no  duty 
to  keep  a  lookout  for  them  before  they  are  dis- 
covered, because  they  are  unlawfully  upon  the 
tracks,  and  the  railroad  company  is  not  re- 
quired to  watch  for  violations  Oif  the  law.  .  .  . 
If  it  were  conceded  that  where  a  railroad  com- 
pany has  given  to  others  an  express  license  to 
use  Its  tracks  for  a  certain  purpose,  and  where 
it  has  Invited  them  to  make  use  of  the  tracks 
for  such  a  purpose,  and  has  thus  given  them  an 
implied  license  so  to  do,  It  owes  to  these  li- 
censees the  additional  duty  to  use  ordinary  care 
to  look  out  for  them  upon  Its  tracks,  and,  if  dis- 
covered, to  warn  them  of  the  approach  of  Its  en- 
gines and  trains  as  they  pass,  yet  in  the  ah- 
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Ksce  of  any  such  express  license  to  use,  of  any 
loTitation,  and  of  any  notice  or  knowledge  on 
tlie  part  of  the  railroad  company  that  stran- 
gers have  used  or  are  at>out  to  use  its  tracks  for 
tbelr  own  purposes,  the  fact  that  they  have 
been  so  used  without  ohjection  would  consti- 
tute no  license,  express  or  implied,  and  would 
impose  upon  the  company  no  duty  of  active  vig- 
ilance toward  those  who  so  use  them.  Under 
such  circumstances  the  railroad  company  couid 
baye  no  reason  to  anticipate  danger  to  those 
who  were  occupying  Its  tracks  without  Its 
knowledge,  and  It  would  owe  them  no  other 
duty  than  not  to  wantonly  or  wilfully  Injure 
them  after  It  distovered  their  dangerous  situa- 
tion. .  .  .  These  are  Indisputable  princi- 
ples of  the  law  of  negligence.  Under  them  the 
court  below  fell  into  an  error  in  Its  charge  to 
the  effect  that  the  fact  that  the  employees  of 
the  railway  company,  who  were  operating  the 
trains  at  the  time  and  place  of  the  accident, 
oould  not  see  the  deceased  and  his  colaborers 
and  did  not  know  where  they  were,  and  the  fur- 
ther fact  that  the  railway  company  had  no  no- 
tice or  knowledge  of  the  use  of  this  tramway 
over  Its  tracks  by  the  lumber  company  and  of 
the  custom  of  the  employees  to  place  themselves 
upon  the  track  to  remove  It,  constituted  no  de- 
fense to  this  action.  The  violation  of  a  duty  to 
the  injured  party,  and  resulting  damage,  are  in- 
dispensable elements  to  a  cause  of  action  for  neg- 
ligence :  If  there  is  no  breach  of  duty  there  Is 
DO  wrong,  and  hence  no  r^oedy.  If  the  rail- 
way company  had  no  notice  or  knowledge  that 
the  employees  of  the  lumber  company  were  ac- 
customed to  throw  themselves  down  upon  its 
track  whenever  a  switching  engine  approached 
on  the  spur,  and  if,  as  they  came  In  along  the 
tracks,  the  employees  of  the  railway  company 
operating  these  engines  could  not  see  the  work- 
men upon  this  track,  and  did  not  know  they 
were  there,  no  one  in  their  situation  could  have 
foreseen  or  could  have  reasonably  anticipated 
that  an  open  switch  and  a  fast-running  freight 
train  would  catch  four  strangers  to  the  railway 
company  upon  this  track  between  two  box-cars 
and  kill  them.  Their  injury  and  death  were 
not  the  natural  and  probable  consequence  of 
running  a  freight  train  against  standing  cars 
upon  this  spur  track.  This  result  would  not 
have  followed  had  It  not  been  for  the  unex- 
pected Intervention  of  a  new  and  Independent 
cause  that  the  railway  company  could  not  fore- 
see,— the  voluntary  descent  of  these  unfortu- 
nate workmen  upon  this  track  without  notice." 

Two  other  cases  grew  out  of  the  same  acci- 
dent, and  were  decided  In  the  same  manner  up- 
on the  same  principles.  St.  Louis  ft  S.  F.  R. 
Co.  V.  Brown  (1895)  32  U.  S.  App.  632,  tub 
nom,  St.  Louis  ft  S.  F.  R.  Co.  v.  Miles,  69  Fed. 
Rep.  530.  16  C.  C.  A.  682 :  St.  Louis  ft  S.  F.  R. 
Co.  V.  Spoon  (1895)  32  U.  S.  App.  683,  9uh 
*om.  St.  Twouls  ft  S.  F.  R.  Co.  v.  Hicks,  69  Fed. 
Rep.  531.  16  C.  C.  A.  680. 

The  judgments  of  the  lower  court  being  re- 
versed In  ail  three  cases,  a  new  trial  was  had 
In  the  Brown  Case  (1897)  40  U.  S.  App.  101, 
•ub  nom.  St.  Louis  ft  S.  F.  R.  Co.  v.  Miles,  70 
Fed.  Rep.  257,  24  C.  C.  A.  550.  and  the  plain- 
tiff obtained  a  verdict.  The  record  upon  the 
second  appeal  presented  an  essentially  differ- 
ent set  of  facts.  In  that  the  testimony  showed 
that  the  tramway  had  been  used  for  several 
years  before  the  accident,  and  that  the  custom- 
ary practice  of  the  servants  of  the  lumber  com- 
pany In  this  regard  had  long  been  known  to 
the  switching  crew,  whose  habit  it  had  been  to 
notify  the  employees  of  the  former  company, 
when  they  were  about  to  open  the  switch.  The 
main  contention  of  the  railroad  company  was 
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that,  even  lo  this  state  of  facts,  the  plaintiff's 
decedent  and  his  coemployees  were  trespassers. 
But  the  court  refused  to  accept  this  view,  say- 
ing: *'The  spur  track  was  evidently  laid  for 
the  mutual  accommodation  of  the  lumber  com- 
pany and  the  railway  cdbipany,  and  it  was  not 
used  for  the  benefit  of  the  public  generally.  It 
passed  between  and  in  close  proximity  to  two 
sheds  or  storehouses  forming  a  part  of  the  lum- 
ber company's  milling  plant,  which  was  in  It- 
self notice  to  the  railway  company  that  In  the 
transaction  of  its  business  the  employees  of  the 
lumber  company  would  frequently  be  compelled 
to  carry  lumber  across  the  track  from  one  store- 
house to  the  other.  Besides,  we  think  that  the 
knowledge  acquired  by  the  switching  crew, 
while  in  the  discharge  of  their  ordinary  duties 
at  that  place,  that  the  lumber  company  was  in 
the  habit  of  laying  the  tramway  across  the 
track,  should  be  imputed  to  the  railway  com^ 
pany.  The  facts  that  such  practice  had  con- 
tinued for  two  or  three  years,  that  it  was  well 
known  to  all  of  the  employees  of  the  railway 
company  who  had  duties  to  perform  on  tt^ 
spur  track  in  question,  and  that  no  one  had 
ever  objected  to  such  use  of  the  track  by  the 
lumber  company,  should  be  taken  as  equivalent 
to  an  agreement  between  the  lumber  company 
and  the  railway  company  that  the  tramway 
might  be  laid  across  the  track  when  It  was  not 
actually  In  use  by  the  railway  company  for 
hauling  its  cars.  It  results  from  this  view  that 
the  servants  of  the  lumber  company  who  were 
engaged  in  removing  the  tramway  on  the  oc- 
casion of  the  accident  were  In  no  sense  tres- 
passers on  the  defendant's  track.  They  were 
where  they  had  a  lawful  right  to  be,  and  in  tha 
performance  of  their  ordinary  duties.  The 
lumber  company  and  the  railway  company  were 
in  the  joint  occupancy  of  the  track  where  the 
tramway  was  laid,  and  the  latter  company  was 
under  an  obligation  to  the  employees  of  the 
lumber  company  to  exercise  ordinary  care  in 
moving  Its  engines  and  cars  so  as  to  avoid  la- 
juring  them.  In  view  of  all  the  circumstances 
of  the  case,  as  above  detailed,  we  are.  unable 
to  say  that  the  duty  which  the  defendant  com- 
pany owed  to  the  servants  of  the  lumber  com- 
pany who  were  engaged  In  the  discharge  of 
their  duties  at  the  point  in  question  differs  in 
kind  from  the  duty  which  a  railway  company 
owes  to  persons  at  railway  crossings.  If  there 
was  any  difference,  It  was  In  the  degree  or 
amount  of  care  that  ought  to  have  been  exer- 
cised. That  it  was  bound  to  take  reasonable 
precautions  to  avoid  injuring  them  Is  a  prop- 
osition, we  think,  that  admits  of  no  contro- 
versy." 

In  Broslin  v.  Kansas  City,  M.  ft  B.  R.  Co. 
(1896)  114  Ala.  398,  21  So.  475,  it  was  held 
that  a  complaint  was  demurrable  which  in  sub- 
stance alleged  that  the  plaintiff  was  in  the  em- 
ploy of  a  coal  company,  which  was  engaged  Inget> 
ting  and  shipping  coal  on  the  line  of  the  defend- 
ant's road :  that  there  was  at  Palos, where  the  coal 
company  did  business,  a  slide  or  spur  track, 
against  which  was  the  coal  company's  tipple, 
used  for  loading  coal  Into  the  cars :  that  the  de- 
fendant would  put  cars  on  this  side  track,  near 
the  tipple,  to  be  loaded :  that  on  the  occasion 
of  the  Injury  the  plaintiff  was  riding  on  one 
of  these  empty  cars,  a  number  of  which  were 
being  moved  on  the  side  track  to  be  stopped  at 
the  tipple;  alleged  that  it  was  his  duty  to  be 
and  remain  upon  said  empty  cars  while  they 
were  being  switched,  and  to  apply  brakes  to 
stop  them  under  the  tipple,  where  they  were  to 
be  loaded  with  coal,  and  while  in  the  discharge 
of  this  duty  he  applied  the  brakes;  and  that 
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the  brake  be  attempted  to  turn  was  defective, 
and  Instead  of  stopping  tbe  cars  burled  bim 
upon  tbe  track,  and  tbe  wbeels  passed  over  bis 
leg,  wbereby  be  lost  bis  leg.  Tbe  court  said: 
"Tbe  duty  of  tbe  plaintiff.  It  must  be  taken, 
arose  out  of  bis  contract  wltb  bis  employer; 
for  tbere  Is  no  allegation  tbat  tbere  was  ever 
any  agreement  at  all  wltb  tbe  defendant, 
eltber  by  tbe  plaintiff  or  tbe  coal  company, 
wbereby  it  became  plaintiff's  duty  to  be  and  re- 
main upon  tbe  cars  and  apply  tbe  brakes,  and 
tbere  is  notbing  in  tbe  count  from  wblcb  tbe 
slightest  Implication  could  arise  tbat  tbe  de- 
fendant agreed  on,  assented  to,  or  even  knew 
of  such  an  arrangement  Oir  duty;  and,  for 
aught  that  appears,  neither  the  defendant  nor 
his  servants  knew  that  tbe  plaintiff  was  apon 
tbe  car  In  tbe  performance  of  any  such  duties 
at  tbe  time  of  tbe  Injury.  If  It  be  supposed 
that  tbe  servants  saw  blm  there,  tbere  is  noth- 
tng  alleged  Imposing  a  duty  upon  them  to  treat 
him  otherwise  than  as  a  trespasser.  When  tbe 
plaintiff's  supposed  duty  to  be  tbere  bad  Its 
origin,  or  whether  be  bad  ever  been  tbere  before 
the  occasion  oif  bis  injury,  does  not  appear ;  in 
fact,  tbere  Is  notbing  to  show  tbat  tbe  defend- 
ant or  its  servants  knew,  or  ought  to  have 
known,  anything  about  the  plaintiff  or  bis  re- 
lations to  tbe  coal  company,  or  bis  duties  grow- 
ing out  of  those  relations.  He  was  therefore 
In  no  position  to  complain  of  tbe  defective 
brake." 

When  a  railroad  company,  In  response  to 
the  request  of  tbe  proprietor  of  a  lumber  yard, 
sends  a  switch  engine  and  crew  to  haul  cars 
from  a  switch  maintained  in  tbe  yard,  and  this 
crew,  In  accordance  with  a  mutual  agreement 
between  tbe  railroad  company  and  the  owner  of 
tbe  switch,  are  to  be  under  tbe  orders  of  and 
subject  to  tbe  control  of  the  latter,  tbe  serv- 
aats  so  sent  are  in  law  bis  servants,  while  tbe 
switching  is  In  progress,  and  not  the  servants 
of  tbe  company.  Hence  the  duty  In  respect  to 
warnings  which  tbe  railroad  company  owes  to 
the  employees  of  the  proprietor  of  tbe  yard  who 
are  working  round  the  cars  is  not  tbe  absolute 
duty  which  It  owes  to  Its  own  employees  while 
employed  upon  its  own  track.  It  discharges 
Its  full  obligation  In  this  particular  when  it 
gives  notice  to  the  proprietor  of  tbe  yard  that 
the  engine  is  about  to  enter  tbe  switch.  Tbe 
train  crew  Is  then  entitled  to  act  on  the  as- 
sumption that  tbe  men  working  round  the  cars 
have  been  warned  of  the  approach  of  the 
engine.  Mclnemey  v.  Delaware  ft  H.  Canal 
Co.  (1897)  151  N.  Y.  411,  45  N.  B.  848. 

A  railway  company  which  runs  detached  cars 
onto  a  private  track  at  a  high  rate  of  speed  with- 
out warning  the  servants  of  tbe  owner,  who 
are  working  thereon,  is  guilty  of  negligence  as 
regards  them.  Pennsylvania  Co.  v.  Backes 
(1890)   133  111.  255,  24  N.  E.  563. 

A  railroad  company  which  sends  an  engine 
Into  a  lumber  yard  to  shunt  cars  of  lumber  to 
tbe  places  indicated  by  tbe  servants  of  the 
lumber  company  must  respond  in  damages  for 
the  death  of  a  servant  of  the  latter  company 
caused  by  the  engineer's  negligently  driving  bis 
engine  against  a  car  on  which  the  deceased  is 
at  work.  Ilurdman  v.  Canada  Atlantic  K.  Co. 
(1S95)  22  Ont.  App.  Etep.  292. 

h.  Liability  to  servants  where  two  or  more  rail- 
way companies  use  the  same  tracks. 

See  also  VII.  k,  supra. 

Tbe  liability  of  the  lessor  of  a  railway,  where 
tbe  lease  involves  a  complete  dcvestlture  of  the 
poFsessIon  and  control  of  the  road,  has  been 
discussed  In  a  preceding  subdivision  (VII.). 
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Another  class  of  queatlons  arises  oat  of  such  a 
contract  where  it  simply  amounts  to  a  grant  of 
running  powers,  and  the  lessor  continues  to  op- 
erate its  own  trains  ovor  tbe  leased  line. 

The  general  rule  applicable  under  such  cir- 
cumstances  is  tbat  a  Joint  occupancy  by  two  or 
more  companies  of  ground  for  railroad  tracks 
win  impose  on  each  tbe  duty  to  tbe  employees 
of  the  other  necessarily  using  tbe  tracks  wblcli 
it  owes  to  Its  own  employees.  McMarsball  v. 
Chicago,  K.  I.  &  P.  tt.  Co.  (1890)  80  Iowa,757, 
46  N.  W.  1065. 

Where  an  employee  of  one  railroad  company 
was  Injured,  while  on  tbe  premises  of  another 
company,  through  tbe  negligence  of  tbe  em* 
ployees  of  tbe  latter,  it  is  enough  for  the  plain- 
tiff to  show  tbat  be  was  lawfully  there,  and 
tbat  he  is  not  bound  by  the  terms  of  tbe  agree- 
ment between  the  two  companies.  Etobertson 
V.  Boston  &  A.  B.  Co.  (1893)  100  Mass.  191, 
85  N.  E.  776. 

Tbe  licensor  railway  company  Is  not.  In  the 
absence  of  a  special  agreement,  liable  to  a  serv- 
ant of  tbe  licensee  company  for  an  Injury 
caused  by  tbe  negligence  of  the  latter  or  Its 
servants.  Texas  ft  P.  R.  Co.  v.  Moore  (1894) 
8  Tex.  Civ.  App.  2S9,  27  S.  W.  962. 

Cbnsldcring  the  situation  created  by  a  lease, 
or,  as  ft  is  sometimes  termed,  a  license,  of  this 
description,  it  would  seem  to  be  quite  unnec- 
essary to  examine  tbe  responsibility  of  tbe 
owner  of  the  road  with  reference  to  the  doc- 
trines discussed  ii#VI]I.  supra,  though  this  Is 
the  standpoint  of  the  court  In  Nugent  v. 
Boston,  C.  &  M.  R.  Co.  (1888)  80  Me.  62,  12 
Atl.  797  (see  VIII.  supra),  where  the  lessor  and 
lessee  were  operating  the  line  Jointly.  But 
however  this  may  be,  it  is  obvious  that  whether 
reliance  is  put  upon  the  principle  that  the  re- 
sponsibility remains  wltb  tbe  owner  of  tbe 
road,  as  tbe  donee  of  tbe  franchises,  owing  a 
nonassignable  duty  to  tbe  public,  or  as  tbe 
party  which  Is  In  possession  and  control  of 
the  track,  the  licensor  company  Is  properly  held 
liable  to  an  employee  of  tbe  latter  for  injuries 
caused  by  a  defective  roadbed.  Trinity  &  S.  R. 
Co.  V.  Lane  (1891)  79  Tex.  643,  15  S.  W.  477, 
16  8.  W.  18;  Sawyer  v.  Rutland  ft  B.  R.  Co. 
(1855)  27  Vt.  370. 

Or  by  the  maintenance  of  a  post  so  close  to 
tbe  track  that  it  Is  dangerous  to  a  conductor 
"who  has  to  keep  a  lookout  reasonable  for  tbe 
safety  of  bis  train."  Graham  v.  North  Eastern 
R.  Co.   (1865)   18  C.  B.  N.  S.  230. 

A  railway  company  Is  under  the  duty  of  con- 
structing its  overhead  bridges  at  such  a  height 
above  its  track  tbat  trainmen  having  duties 
to  discharge  upon  the  roofs  of  the  cars  may  do 
their  work  safely  upon  all  cars  which  have 
come  into  general  use  in  tbe  country  and  wbieb 
may  therefore  be  expected  at  any  time  to  be 
found  in  its  trains.  E'or  an  injury  caused  by 
a  breach  of  this  duty  it  is  liable,  not  only  to  Ita 
own  servants,  but  to  those  of  a  licensee  com- 
pany. If,  on  the  other  band,  the  licensor  has 
satisfied  these  conditions  In  regard  to  its 
bridges.  It  Is  not  responsible  where  a  servant 
of  the  licensee  company  is  killed  by  reason  of 
his  employers*  having  received  into  a  train  a 
car  of  peculiar  consti'uction  and  unusual  height, 
and  failed  to  give  him  notice  thereof.  Texas 
ft  P.  R.  Co.  V.  Moore  (1894)  8  Tex.  Civ.  App. 
289,  27  a.  W.  962. 

In  Sa>iryer  v.  Rutland  &  B.  R.  Co.  (1855)  27 
Vt.  870.  the  rationale  of  the  liability  Is  thus 
explained :  "The  fact  that  a  contract  of  tbat 
kind  was  made  between  the  railroad  companies 
becomes  material  only  as  showing  that  the 
plaintiff  was  lawfully  on  tbe  road  at  the  time 
'  he  was  Injured.     That  was  the  object  and   la 
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Che  substance  ot  the  averment,  and  all  that  is 
material  or  necessary  to  be  proved.  Comp. 
Stat.  204,  If  66,  67,  authorizes  such  an  agree- 
ment to  be  made,  and  forbids  the  running  of 
any  engine  or  other  power  on  azfy  railroad  in 
this  state  without  the  consent  of  the  corpora- 
tion to  which  the  road  belongs.  If  the  con- 
sent or  license  of  the  defendants  was  given  for 
the  use  of  the  road  on  that  occasion,  the  plain- 
tiff and  the  train  in  his  charge,  and  all  persons 
connected  with  it,  were  lawfully  on  the  road. 
It  is  immaterial  whether  the  contract  between 
the  defendant  railroad  companies  was  made 
with  or  without  a  consideration,  or  whether 
It  could  at  any  time  have  been  revolted  or  not. 
The  duties  imposed  on  the  defendants  by  the 
use  of  their  road  does  not  depend  on  such  con- 
siderations. The  contract  was*  sufficient  as  a 
license  or  consent  of  the  defendants  for  the 
plaintiff  to  pass  over  the  road  on  that  occasion, 
and  80  long  as  it  remained  unrevolced  the  plain- 
tiff was  lawfully  upon  the  road.  Under  such 
circumstances  It  was  the  duty  of  the  defend- 
ants, as  It  Is  averred  In  the  declaration,  to  keep 
their  road  in  a  safe  and  proper  condition  for  use, 
and  to  exercise  that  care  in  the  management 
of  the  switch  that  was  necessary  to  prevent  any 
Injary  arising  from  that  source.  That  duty 
is  imposed  upon  the  defendants  at  common  law, 
and  it  arises,  not  from  any  contract  of  the 
parties,  but  from  the  acceptance  of  their  char- 
ter and  from  the  character  of  the  services  they 
have  assumed  to  perform.  The  obligation  to 
perform  that  duty  Is  as  coextensive  as  the  law- 
ful use  of  the  road,  and  is  required  as  a  matter 
of  public  security  and  safety." 

A  fortiori  is  the  lessor  liable  for  injuries  to 
a  servant  of  the  lessee  caused  by  the  negligence 
of  one  of  the  lessor's  own  servants  in  leaving 
a  switch  open.     Re  Merrill  (1881)  54  Vt.  200. 

So,  also,  a  brakeman  on  a  train  belonging  to 
a  company  having  running  powers  over  an- 
other's road  may  recover  for  Injuries  due  to  a 
collision  caused  by  the  negligence  of  the  men 
operating  a  train  of  the  licensor  company. 
Phillips  V.  Chicago,  M.  ft  St  P.  B.  Co.  (1885) 
«4  Wis.  475.  25  N.  W.  544. 

Whether  the  servant  of  a  railroad  company 
who  is  directed  to  accompany  a  train  and  de- 
liver a  load  of  freight  at  a  certain  point  on  the 
line  of  another  company  is  a  coemployee  with 
those  In  charge  of  the  train  or  not,  his  widow 
Is  entitled  to  maintain  an  action  for  damages 
for  his  death  while  on  such  train,  resulting 
from  a  derailment  caused  by  a  defective  track, 
unless  he  was  guilty  of  negligence.  Kllllan  v. 
Augusta  ft  K.  R.  0>.  (1887)  78  Ga.  749,  8  S.  E. 
621.  (The  court  declined  to  decide  whether  it 
was  a  case  of  common  employment,  simply  re- 
ferring to  Cooper  v.  Mull  Ins  (1857)  80  Ga. 
146,  76  Am.  Dec.  638.) 

Where  a  brakeman  Is  In  the  employment  both 
of  the  owner  of  a  line  of  railway  and  the  re- 
ceiver of  another  company  who  Is  using  the 
same  track,  both  employers  owe  him  the  duty 
of  furnishing  a  safe  track.  Dillingham  v.C^ank 
(1894)    87  Tex.  104,  27  8.  W.  93. 

Both  of  two  railway  companies  using  a  track 
jointly  under  one  superintendent  are  liable  to 
employees  of  either  company  for  his  negligence. 
Galveston,  H.  ft  S.  A.  R.  Co.  v.  Croskell  (1894) 
6  Tex.  Civ.  App.  100,  25  S.  W.  486. 

1.    LiatfiUty  where  two  companies  Jointly  use 
etalion  ffrounde. 

When  two  companies  agree  to  a  Joint  oc- 
cupancy of  the  depot  and  depot  grounds,  and 
locate  their  tracks  with  a  view  to  such  oc- 
<*npancy,  they  are  Iraund  to  know  their  business 
«annot  be  successfully  carried  on  without  their 
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respective  servants,  in  the  discharge  of  their 
duties,  having  to  pass  over  each  other's  traclcs* 
Under  such  circumstances,  a  Jury  may  rea- 
sonably conclude  that  they  Impliedly  consented 
to  this  being  done,  for  the  fact  that  this  was 
done  for  so  many  years  without  objection  af- 
fords the  strongest  evidence  that  this  was  the 
understanding  of  the  parties.  Illinois  C.  B. 
Co.  V.  Frelka  (1884)  110  111.  498. 

A  railway  company  which  is  using  the  track 
of  a  union  railway  company  may  properly  be 
found  guilty  of  negligence  in  running  over  an 
employee  of  the  latter  company,  where  it  ap- 
pears that  the  train  was  being  backed  while  in 
the  sole  charge  of  the  fireman,  that  no  one  was 
sent  in  front  of  the  train  to  warn  persons  of 
its  approach,  and  that,  although  there  was  a 
brakeman  on  the  rear  car,  the  brake  on  it  was 
out  of  order,  and  there  were  no  means  of  oom- 
municating  with  the  engineer  when  it  was  de- 
sired to  stop  the  train.  Indianapolis,  B.  ft  W. 
B.  Co.  V.  Carr  (1871)  35  Ind.  510. 

One  of  two  railway  companies  Jointly  oc- 
cupying the  same  depot  grounds  owes  to  the 
employees  of  the  other  company  who  have  to 
pass  over  the  tracks  In  the  course  of  their  work 
the  same  duty  which  It  owes  to  its  own  em- 
ployees In  respect  to  the  exercise  of  due  care 
to  protect  them  from  Injury  during  such  pas- 
sage, so  far  as  It  can  be  done  by  the  observance 
of  regulations  calculated  to  give  them  timely 
warning  of  the  approach  of  moving  engines  or 
cars.  Illinois  C.  B.  Co.  v.  Frelka  (1884)  110 
111.  498. 

In  such  a  case  It  will  not  be  Inferred  that  a 
sign  erected  on  one  side  of  the  depot  grounds 
warning  all  persons  to  keep  off  the  tracks,  and 
Informing  them  if  they  went  upon  them  It  was 
at  their  peril,  were  Intended  to  apply  to  the 
servants  of  either  of  the  companies  whose 
duties  required  them  to  pass  over  the  tracks. 
An  instruction  which,  In  effect,  tells  the  Jury 
that  one  of  such  servants  was  bound  by  such 
warning,  and  had  no  right  to  go  upon  the 
tracks  in  question.   Is  properly  refused.     Ibid. 

A  railway  company  wlilch  is  using  the  same 
yard  as  another  is  guilty  of  negligence  as  re- 
gards track  repairers  employed  by  the  latter  in 
sending  detached  cars  along  the  track  without 
anyone  to  control  them  or  give  warning  of 
their  approach.  Chicago,  B.  I.  ft  P.  B.  Co.  v. 
Dlgnan  (1870)  56  III.  487. 

The  omission  of  a  railway  company  to  station 
a  man  as  a  lookout  upon  the  rear  car  of  a  train 
which  It  Is  backing  down  upon  the  line  of  an- 
other company  over  whose  line  It  has  running 
power  is  such  neglect  of  reasonable  and  proper 
precautions  as  will  render  tt  liable  for  Injuries 
received  by  a  plate  layer  of  the  latter  company 
who  Is  run  down  by  the  train.  Duthle  v.  Cal- 
edonian  B.   Co.    (1897)    85   Soot.   L.   Bep.   726. 

A  petition  alleging  that  a  car  Inspector  in 
the  employ  of  a  company  whose  tracks  lie  ad- 
jacent to  those  of  another  company  which  must 
necessarily  be  crossed  frequently  by  him  In  the 
course  of  his  duties  was  killed  through  being 
struck  by  trains  of  cars  backed  by  the  servants 
of  the  second  company  along  Its  own  line,  with- 
out a  light  displayed  or  a  person  stationed  on 
the  rear  end  of  the  train  to  give  warning  of 
Its  approach,  does  not  raise  a  presumption  of 
contributory  negligence  on  his  part,  since  he 
was  not  bound  to  foresee  and  guard  against 
this  course  of  conduct  on  the  part  of  the  other 
company's  servants.  Cleveland.  C.  C.  ft  St.  L. 
R.  Co.  V.  Kemochan  (1896)  55  Ohio  St.  306, 
45  N.  B.  531. 

To  start  a  train  suddenly  and  without  warn- 
ing Just  as  a  servant  of  another  company,  Jus- 
tified In  believing  that  It  would  remain  station- 
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ary,  was  in  the  act  of  stepplni;  upon  one  of  the 
cars  of  his  own  company  which  was  in  the 
train,  is  negligence  which  will  render  the  com- 
pany operating  the  train  liable  for  a  resulting 
injury.  Chicago  ft  W.  I.  B.  Co.  t.  Bingenheimer 
(1886)  116  111.  226,  4  N.  B.  840. 

A  car  repairer  in  the  employ  of  one  of  two 
railway  companies  wliich  are  Jointly  using  the 
same  station  grounds  may  recover  damages  for 
injuries  received  through  the  negligence  of  the 
other  company  in  failing  to  provide  proper 
rules  to  secure  his  safety  while  at  work.  Vose 
V.  Lancashire  &  T.  K.  Co.  (1858)  2  Hurlst  ft  N. 
728,  27  L.  J.  Exch.  N.  S.  249,  4  Jur.  N.  S.  864. 

Whether  the  employees  of  a  railroad  com- 
pany were  guilty  of  negligence  In  not  ringing 
the  bell  while  approaching  an  ash  pit  in  a 
station  yard  where  the  employee  of  another 
company  was  at  work,  and  whether  the  em- 
ployee killed  by  such  negligence  was  guilty  of 
contributory  negligence,  are  questions  for  the 
Jury  where  it  Is  testified  that  it  was  customary 
to  ring  the  bell  at  such  a  time,  and  the  evi- 
dence is  conflicting  upon  the  question  whether 
it  was  rung  on  the  occasion  when  the  accident 
took  place.  Sullivan  v.  Tioga  B.  Co.  (1887)  44 
Hun,  304. 

A  railway  company  is  liable  for  the  negli- 
gence of  Its  engineer  In  "kicking**  cars  so  close 
to  the  main  track  of  another  company  as  to  In- 
jure a  brakeman  riding  on  the  ladder  on  the 
side  of  the  car  on  such  track.  Martin  v. 
Louisville  ft  N.  B.  Co.  (1894)  95  Ky.  612,  26 
8.  W.  801. 

A  switchman  In  the  service  of  one  of  two 
intersecting  railroad  companies  which  has  the 
right  to  use  the  tracks  of  the  other  at  the 
Junction  point  Is  entitled  to  recover  for  injuries 
caused  by  the  failure  oi  the  company  owning 
the  tracks  to  keep  a  plank  aroselng  in  a  safe 
conditloQ  for  his  passage.     Snow  v.  Housatonic 

B.  Co.   (1864)   8  Allen,  441.  85  Am.  Dec.  720. 
Where    an    engineer   of    one    of    connecting 

roads  In  ^arge  of  an  engine  pulling  out  from 
the  packing  house  on  the  western  line  of  a 
switch,  was  Injured  by  collision  with  a  car 
which  was  being  backed  upon  the  eastern  switch 
line,  and  which,  by  reason  of  the  Insecure 
croosing,  broke  from  that  line  onto  the  main 
track,  the  companies  owning  such  lines  are  lia- 
ble. Indiana,  B.  ft  W.  B.  Co.  v.  Barnhart 
(1888)  115  Ind.  800,  16  N.  E.  121. 

A  railway  company  which  merely  pays  an- 
other company  a  consideration  for  handling 
cars  in  a  yard  belonging  exclusively  to  the 
latter  company,  which  is  alone  charged  with 
the  duty  of  keeping  the  p-remlses  in  repair,  is 
not  liable  to  a  servant  of  the  latter  company 
for  an  injury  caused  by  a  pile  of  cinders  negli- 
gently left  beside  the  track  by  the  track  fore- 
man of  the  second  company.  Missouri  P.  B. 
Co.  V.  Bond  (1893)  2  Tex.  Civ.  App.  104,  20  S. 
W.  930. 

A  railroad  company  is  under  no  duty  to  em- 
ployees of  another  company  malntadning  tracks 
in  the  same  yard  to  keep  a  warning  signal  to 
designate  an  ash  pit  located  between  Its  tracks. 
Holoies  V.  Pennsylvania  Co.  (1897)  13  Ohio  C. 

C.  397. 

It  has  been  held  that  one  of  two  companies 
using  the  same  yard  owes  to  a  switch  tender 
employed  by  the  other  company,  but  operating 
the  switches  for  both  companies  Indifferently, 
the  same  measure  of  care  regarding  his  per- 
sonal safety  that  it  owes  to  Its  own  employees, 
and  Is  therefore  liable  if  such  switch  tender  Is 
killed  by  the  negligence  of  its  engineer  In  keep- 
ing his  engine  in  motion  beyond  the  place 
where  a  regulation  required  him  to  stop  It  be- 
fore proceeding  to  the  switch.  O'SuIllvan  v. 
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Chicago,  M.  ft  St.  P.  B.  Co.  (1887)  23  ni.  App^ 
646.  See,  however,  Mclnemey  v.  Delaware  ft 
H.  Canad  Co.  (1807)  151  N.  T.  411,  45  N.  B. 
848,  VIII.  g,  supra. 

Where  a  yArd  is  used  Indiscriminately  by  two 
companies,  it  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  they  have  both 
assumed  the  obligation  of  keeping  It  in  repair. 
Hence  where  nothing  more  than  such  Joint  use 
is  shown,  a  Jury  Is  autliorlBed  in  finding  one  of 
the  companies  liable  to  a  servant  of  the  other 
for  injuries  caused  by  a  pile  of  cinders  negli- 
gently left  near  the  track.  Missouri  P.  B.  Co. 
V.  Bond  (1893)  2  Tex.  Civ.  App.  104,  20  S.  W. 
930. 

J.    LidMlittf  of  9hipper9  of  goods  to  teamen 

and  stevedores. 

The  tipping  of  a  bucket  in  which  ore  is  beins 
lowered  onto  a  vessel,  can  be  accounted  for 
only  by  a  defect  in  the  hoisting  apparatus  or 
by  negligence  on  the  part  of  those  handling  it, 
and  If  the  Jury  have  found  that  it  was  in  good 
order  the  presumption  is  that  tlie  accident  was 
due  to  the  alternative  cause.  Cummings  v. 
National  Furnace  Co.  (1884)  60  Wla  603,  18  N. 
W.  742,  20  N.  W.  666. 

Shippers  of  meats  are  not  liable  for  the  death 
of  a  stevedore  because  of  their  employees  leav- 
ing open  a  hatch,  where  when  such  employees 
came  up  through  the  hatchway,  they  found  the 
stevedores  about  it  with  lamps  and  candles,  and 
It  cannot  be  determined  whether  the  deceased 
fell  by  reason  of  want  of  light,  or  through  his 
own  haste  and  inattention.  Home  v.  George 
H.  Hammond  Co.  (1805)  S3  U.  S.  App.  862,  71 
Fed.  Bep.  814,  18  C.  C.  A.  54. 

IX.  Liability  of  ovmer  or  occupier  of  land  to 
servants  working  on  adjacent  premises. 

Another  situation  in  which  mere  proximity 
raises  a  duty  to  use  care  is  presented  where  the 
person  injured  was  on  premises  contiguous  to 
those  owned  by  the  person  from  whose  negli- 
gence the  injury  resulted.  As  to  the  general 
rule  applicable  under  such  circumstances  it  will 
be  sufficient  to  quote  the  following  statements : 

Owners  of  fenced  property  are  under  tiie 
duty  of  using  reasonable  care  to  prevent  dam- 
age from  unusual  danger  to  persons  passing  or 
being  on  adjacent  land  by  their  Invitation,  or 
In  the  exercise  of  an  Independent  right. 
Pollock,  Torts,  5th  ed.  p.  485. 

"If  a  person  has  a  house  near  a  highway,  a 
duty  is  Imposed  on  bim  towards  persons  using 
the  highway ;  and  similarly,  there  is  a  duty  to 
an  adjoining  owner  or  occupier ;  and  If,  by  the 
negligent  management  of  his  house,  he  causes 
injury.  In  either  of  these  cases  he  is  liable.** 
Lane  v.  Cox  L1897]  1  Q.  B.  415,  per  Lord 
Esher. 

The  proprietor  of  a  building  in  course  of  erec^ 
tion  whose  servant  has  negligently  knocked 
a  brick  off  an  unfinished  wall  and  thus  injured 
the  servant  of  a  neighboring  landowner,  while 
at  work  in  a  common  lane  which  has  already 
been  opened  In  pursuance  of  an  agreement  be- 
tween the  landowners,  and  used  for  some  time 
by  the  servants  of  both,  cannot  escape  liability 
on  the  theory  that  the  injured  person  was  a 
trespasser,  for  the  reason  that,  owing  to  a  mis- 
understanding, the  lane  had  not  yet  been  for> 
mally  declared  open.  Graham  v.  Smith  (1896> 
Bap.  Jud.  Quebec,  12  C.  S.  240. 

X.  Liability  for  injuries  caused  by  the  eondi-- 
tion  of  chattels  delivered  by  the  defendant  to 
the  plaintiffs  mcLstcr, 

See  also  III.  supra. 
The  general  principles  determining  the  limits 
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of  llabllltj  for  Injuries  caused  by  appliances 
furnislied  to  a  person  other  than  the  com- 
plainant have  been  discussed  in  II.  9upra,  In 
the  present  sutMliyision  it  is  proposed  to  collect 
the  decisions  on  this  subject  under  headings 
suggested  by  the  fact  that  the  responsibility  of 
the  party  from  whom  indemnity  is  sought  de- 
pends, as  noted  in  the  earlier  subdiTlslon  upon 
essentially  different  considerations,  according 
as  he  was  or  was  not  exercising  control  over  the 
liijurious  a^ncy  at  the  time  Oif  the  accident 

a.  Injurict  caused  by  an  appliance  under  the 
control  of  the  defendant  at  the  time  of  t?ie 
accident. 

Compare  cases  In  VI.  and  VIII.  supra. 

The  subjoined  rulings  illustrate  the  applica- 
tion, under  different  circumartances,  of  the  prin- 
ciple that  liability  Is  an  Inseparable  Incident  of 
tile  possession    of  the  right  of  control. 

**Where  the  employer  .  .  .  [of  an  Inde- 
pendent contractor]  reserves  the  right  to  direct 
the  manner  of  the  performance  [of  the  con- 
tract] in  any  particular,  or  where  he  under- 
takes to  provide  any  of  the  Instrumentalities, 
he  owes  to  the  contractor  and  his  employees  the 
doty  of  care  in  respect  to  such  matters  over 
which  he  retains  control  or  undertakes  to  per- 
form." Roddy  V.  Missouri  P.  R.  Co.  (1891) 
104  Mo.  234,  12  L.  R.  A.  746,  15  S.  W.  1112. 
Compare  VI.  e,  10,  supra. 

The  effect  of  an  incidental  control  of  appli- 
ances, assumed  for  some  specific  purposes.  Is 
illustrated  by  the  ruling  in  Empire  Laundry 
Machinery  Co.  v.  Brady  (1896)  164  111.  6$.  45 
N.  E.  486,  that  a  manufacturer  of  machinery 
delivered  to  and  accepted  by  a  customer  is  li- 
able for  injuries  to  an  employee  of  the  latter 
temporarily  assisting  him,  where  he  is  in  con- 
trol of  the  machinery  for  the  purpose  of  making 
alterations,  and  such  injuries  are  due  to  the 
improper  construction  of  the  machinery  or  his 
negligent  use  thereof.  The  court  pointed  out 
that  the  particular  question  whether  a  manu- 
facturer who  hais  sold  and  delivered  his  article 
is  liable  for  a  defect  to  a  third  person  injured, 
and  wltb  wliom  there  is  no  privity,  was  not  be- 
fore them ;  that,  conceding  that  the  delivery  of 
the  mach  ine  had  been  made  by  the  defendant  to  the 
servant's  master  and  accepted  by  them,  still,  at 
the  time  of  the  injury,  it  was  again  under  the 
control  of  the  defendant  for  the  purpose  of 
J  making  repairs :  and  that  the  deceased  was  not 
Injured  while  the  machinery  was  being  operated 
by  his  master. 

In  Necker  v.  Harvey  (188S)  49  Mich.  517, 
14  N.  W.  503,  after  an  elevator  had  beeh  used 
two  or  three  days.  It  was  found  that  it  did  not 
work  properly,  and  the  manufacturer,  the  de- 
fendant, was  notified  of  the  fact,  and  requested 
to  send  a  man  to  ascertain  what  was  the  difll- 
culty.  In  response  to  that  request  defendant 
sent  one  Levy  to  the  factory,  and  Levy  proceed- 
ed to  make  an  Investlgatron.  To  one  of  the 
proprietors,  after  taking  the  car  to  the  upper 
floor  of  the  building,  he  said :  "Let  us  load  It 
op."  The  proprietor  thereupon  directed  the 
plaintiff  with  other  workmen  to  assist  In  the 
loading,  and  it  was  while  doing  so  that  the  car 
fell  with  the  plaintiff  upon  It.  The  Jury  ren- 
dered a  verdict  for  the  plaintiff,  upon  the  theory 
(rf  the  plaintiff  that  the  defendant,  when  the 
accident  occurred,  was  in  possession  of  the  eleva- 
tor by  his  servant  Levy,  and  that,  if  It  was  so 
improperly  constructed  as  to  be  Insufficient  for 
the  load  which  Levy  caused  to  be  placed  upon 
It,  defendant  was  guilty  of  negligence  in  Invit- 
ing the  plaintiff's  assistance.  The  court,  in  up- 
holding this  verdict,  said :  **When  a  manufac- 
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turer  is  in  possession  of,  and  is  testing,  his  own 
machinery  he  owes  to  everyone  who  may  be  in^ 
danger  from  it  the  duty  of  proper  care ;  and  if 
he  exposes  anyone  to  danger  from  his  careless- 
ness— whether  the  carelessness  be  in  handling, 
or  In  construction — ^he  must  answer  for  the  con- 
sequences. The  duty  of  care  under  such  cir- 
cumstances is  not  a  contract  duty,  but  a  duty 
imposed  by  the  common  law ;  and  the  contract 
is  only  important  as  it  evidences  the  degree  of 
care  which  the  defendant  was  bound  to  observe. 
Witte  V.  Hague  (1822)  2  Dowl.  &  R.  33.  We 
think  there  was  such  evidence  in  this  case,  and 
that  the  conclusion  of  the  Jury  upon  it  was  not 
unwarranted.  The  proprietors  had  called  upon- 
the  defendant  to  inspect  his  machine  and  dis- 
cover if  possible  what  was  amiss,  and  defend- 
ant for  the  time  being,  in  the  person  of  his  serv- 
ant, might  be  said  to  be  in  possession.  Levy 
assumed  control  and  directed  the  loading;  and 
though  he  did  not  In  person  give  orders  to  the 
plaintiff,  he  did  so  indirectly,  for  the  proprie- 
tors at  the  time  were  acting  under  his  sugges- 
tions and  not  otherwise.  If  the  accident  had 
occurred  on  the  day  the  elevator  was  set  up, 
and  before  it  had  been  turned  over  to  the  pur- 
chasers for  use,  there  could  have  been  no 
doubt  of  defendant's  liability ;  but  if  he  came- 
back  afterwards  because  of  discovered  defects, 
and  took  charge  for  the  purpose  of  removing 
them,  the  grounds  of  liability  would  be  the- 
same.  The  Jury  believed  such  was  the  fact,, 
and  they  had  grounds  for  their  belief." 

In    Stewart    v.   Harvard   College    (1866)    12 
Allen,   67,   where  the  defendants   agreed   with 
their   lessees   to   furnish   to   their   lessees,   the 
plaintiff's  master,  an  elevator  and  steam  power 
for  the  purpose  of  raising  and  letting  down  mer- 
chandise, it  was  contended  that,  as  only  mer- 
chandise   was    mentioned,    the    defendants,    as 
matter  of  law,  would  not  be  liable  for  an  injury 
to  one  of  the  servants  of  the  lessees  who  got 
upon  the  platform  of  the  elevator  to  go  dowt» 
upon  It,  although  the  servant  of  the  defendants 
was  negligent  in  his  management  of  the  engine. 
But   the   court   declined    to   accept   this   view, 
saying:  **Thls  would  be  true  if  the  servant  got 
upon  the  platform  without  any  good  reason  for 
doing  so.     But  the  contract  is  to  be  construed 
reasonably.     The  rule  that  a  grant  shall  be  so< 
construed   as  to  authorise  the  grantee  to  en- 
Joy  all  that  is  properly  incident  to  the  principal 
thing  granted  applies  to  such  a  case,  and  the- 
contract  is  to  be  construed  as  Including,  not 
only  the  right  to  raise  and  lower  goods,  but  the- 
rlght  to  do  everything  which  was  properly  In- 
cident to  that  business.     If  it  were  otherwise- 
construed    the    right   to   raise    and    lower    the- 
goods  themselves  could  not  be  properly  and  rea- 
sonably enjoyed.     Whether  it  was  properly  In- 
cident to  the  business  that  a  man  should  go  up<> 
and  down  upon   the  platform  with   the  gooda 
was  a  question  for  the  Jury  to  decide  upon  the- 
evldence.     The   case   may   be   illustrated   by   a 
familiar  example.  If  the  defendants  had  agreed< 
to    furnish    a   suitable   horse    and    wagon    for- 
the  transportation  of  goods,  and  it  proved  .to  be 
unsafe  for  a  driver  who  was  riding  upon  the- 
wagon,  it  would  be  a  question  of  fact  for  the- 
Jury  to  determine  whether  the  proper  manage- 
ment of  the  business  of  transporting  goods  re- 
quired the  driver  to  walk  beside  the  horse  or  to 
ride  upon  the  wagon,  and  thus  whether  the  act 
of  riding  was  property  Incident  to  this  business 
Oif  transporting  goods.'* 

But  In  such  cases  the  right  of  the  plaintiff 
to  recover  is  destroyed  by  proof  that  he  had  no 
right  to  be  in  the  position  where  he  received 
the  injury. 

Thus,   an   elevator   company  which   sells  an 
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elevator  under  an  agreement  that  It  ts  not  to  be 
accepted  and  paid  for  until  it  is  in  complete  run- 
ning order,  and  until  then  is  to  be  operated  by 
the  purchaaer  under  the  company's  supervision, 
is  not  liable  for  an  Injury  to  an  employee  of  the 
purchaser  caused  by  a  defect  in  the  elevator, 
before  its  acceptance,  where  such  employee  was 
outside  the  elevator  and  had  nothing  to  do  with 
its  operation,  and  there  was  no  allurement  or 
implied  invitation  to  him  on  the  part  of  the 
company  to  a{>proach  the  elevator  shaft. 
Zieman  ▼.  Kleckbefer  Elevator  Mfg.  Co. 
(1895)  90  Wis.  497,  63  N.  W.  1021. 

The  court  further  remarked  that.  If  the 
action  could  be  maintained  upon  the  allegations 
of  negligent  and  Improper  construction  of  the 
elevator,  It  would  follow  that  anyone  actually 
using  it,  and  receiving  injury  in  consequence, 
— a  much  stronger  case  than  the  present — 
might  maintain  an  action  against  the  manu- 
facturer— a  rule  which,  it  thought,  was  not  sus- 
tained by  authority,  and  might  lead  to  serious 
consequences. 

In  Johnson  v.  Spear  (1889)  76  Mich.  139,  42 
N.  W.  1002,  a  contractor  was  employed  to  un- 
load coal  from  a  ship  at  a  specified  price  for  a 
stated  period.  The  defendant  furnished  the 
outfit,  which  included  a  stationary  engine  upon 
his  premises,  and  the  appliances  connected 
therewith  In  hoisting  the  coal  from  the  vessels 
to  his  dock.  The  court  said :  "The  circum- 
stances left  the  proprietor  charged  with  the 
duty  which  regularly  attached  to  him  to  see 
that  the  machinery  and  appliances  so  furnished 
did  not  endanger  the  safety  of  others.  Indeed, 
it  could  not  well  be  otherwise.  It  certainly 
was  not  the  duty  of  the  contractor  to  repair  the 
engine  or  machinery,  or  to  buy  new  chains  or 
ropes  to  take  the  place  of  such  aa  should 
wear  out  or  become  defective ;  and  If  It  was  not 
the  contractor's  duty  to  repair  or  buy  new 
machinery,  and  If  the  duty  did  not  rest  upon 
the  proprietor,  there  would  be  no  remedy  for 
injuries  occurring  through  defects  and  unfitness 
of  the  engine  and  appliances  used  in  unloading 
coal  for  defendant  at  his  dock.  The  proprietor 
cannot  thus  relieve  himself  from  the  responsi- 
bility. Mulchey  v.  Methodist  Religious  Soc. 
(1878)  125  Mass.  487.  It  Is  analogous  to  that 
class  of  cases  where  the  owner  of  real  property 
Is  held  liable  to  anyone  who,  expressly  or  Im- 
pliedly Invited  upon  his  premises,  Is  Injured  by 
a  concealed  defect  thereon." 

The  court  then  quoted  a  charge  of  the  trial 
Judge  to  the  effect  that  the  defendant  was  not 
liable  for  Injuries  received  by  the  contractor's 
eervant  from  the  use  of  the  machinery,  pro- 
vided it  was  in  good  condition  at  the  time  It 
was  furnished,  unless  the  employer  had  been 
notified  or  had  actual  knowledge  through  some 
channel  that  it  was  defective,  and  said  :  "I  think 
the  court  erred  In  laying  down  the  law  as  to  the 
extent  of  the  defendant's  duty  towards  persons 
not  in  contract  relations  with  him,  but  who  not 
only  had  a  right  to  be  upon  his  premises,  but 
who,  the  defendant  knew  from  the  nature  of  the 
business  which  he  contracted  with  Watklns  to 
do,  must  be  employed  upon  his  premises.  He 
knew  also  that  the  work  they  were  employed  to 
do  was  dangerous,  unless  the  machinery  and 
appliances  which  he  owned  and  furnished  were 
kept  In  good  repair  and  free  from  defects  which 
Impaired  their  strength.  .  .  .  The  testi- 
mony also  showed  that,  in  the  ordinary  work 
of  unloading,  the  men  were  obliged  to  work 
during  the  early  part  of  the  unloading  directly 
under  the  ascending  buckets,  and  the  nature  of 
their  employment  and  the  requirements  of  their 
employers  would  not  permit  them  to  stand  and 
watch  the  ascending  bucket  until  it  was  safely 
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I  landed  upon  the  platform,  or  its  contents 
I  emptied.  Consequently  their  position  was  one 
of  danger  unless  the  machinery  and  appliances 
for  hoisting  were  kept  safe.  Under  these  cir- 
cumstanoes,  I  think  the  duty  of  examination 
and  inspection  rested  upon  the  defendant,  and 
that  he  would  be  liable  if  he  knew,  or  could 
have  known  by  Inspection,  of  the  weak,  worn, 
and  Insufllcient  oondltlon  of  the  chain,  through 
which  an  injury  resulted  to  the  men  engaged 
in  unloading  the  vessel.** 

In  Nelmeyer  v.  Weyerhaueaer  (1895)  95  Iowa, 
497,  64  N.  W.  416,  the  evidence  showed  that 
the  employment  of  one  K.  In  a  sawmill  wa«  to 
take  shingle  blocks  as  they  came  from  the  shLn- 
gle-cuttlng  machine,  and,  by  the  aid  of  the  ma- 
chinery and  appliances  in  the  mill,  to  convert 
them  into  shingles,  and  pack  them  into  racka, 
and  that,  while  he  undertook  to  furnish  the  la- 
bor by  which  the  company  could,  by  machlnary 
and  appliances  owned  and  operated  by  itaelf, 
manufacture  the  shingles,  he  had  no  more  con- 
trol or  authority  over  the  machinery  than  he 
would  have  had  had  he  worked  by  the  day  or 
week.     The  court  in  sustaining  the  right  of  a 
servant  of  K.  to  recover  for  injuries  caused  by 
defects  in  the  machinery,  said :  "We  think  the 
obligation  of  the  defendant  company  as  to  care 
In  keeping  In  repair  and  operating  the  machin- 
ery, as  to  Kessler  himself,  was  the  same  under 
the  contract  bx  which   Kessler  was  to  do  the 
work  at  so  much  per  thousand,  as  if  be  did  the 
work  by  the  day  or  week.     Kessler  was  not  to 
manufacture  the  blocks  into  shingles,  but  only 
to  do  the  manual  labor  for  that  purpose,  and 
the  defendant  waa  to  do  the  rest ;  that  is,  to 
furnish  and  operate  the  machinery  for  that  pur- 
pose.     The  rule  of  reasonable  care  obtained  un- 
der pueh  an  employment.     The  stipulation  of 
facts  tjhows  that  in  the  employment  the  defend- 
sait  knew  that  others  than  Kessler  would  work 
about  the  machinery  It  was  to  operate,  and  we 
think  the  same  rule  as  to  care  and  diligence  ob- 
tained  as  to  such   employees,   although  under 
the  immediate  employment  of  Kessler.     .     .     . 
It  cannot  be  said  but  that  the  work  done  by  the 
plaintiff  was  dangerous  unless  properly  guarded 
by    appliances    to    keep    the    machinery    from 
motion    while     being    done.     It    Is    expressly 
averred  that  the  machinery  was  defectively  con- 
structed,   and    dangerous   to   persons    working 
about  It.     The  testimony  tends  to  show   such 
facts,  eepecially  In  regard  to  the  pin  Intended 
to  hold  the  lever  In  place  when  so  moved  as  to 
stop  the  machinery.     The  question  of  whether 
a  proper  effort  was  made  by  the  defendant — 
that  Is,  whether  It  exercised  proper  care — ^was 
one  for  the  Jury.     We  are  not  to  be  understood 
as  saying  that  the  defendant  would  be  liable 
for  merely  negligent  acts  of  Kessler.  who  was 
plalntlff*s  employer.  If  diligent  itself  in  the  par- 
ticulars as  to  which  It  owed  a  duty  to  those 
working  about  the  machinery.     Our  conclusion  is 
based  upon  the  terms  of  the  contract,  by  which 
defendant  placed  Itself  under  an  obligation  to 
whoever  might  be  properly  engaged  about   the 
machinery  because  of  such   contract ;  and.   we 
may  say,  upon  authority,  the  same  conclusion 
would  result.  Independent   of  such  a  contract, 
where   the  duties   of  operating  the  machinery 
were  the  same." 

Where  a  mineowner  engfages  a  contractor  to 
open  the  mine,  but  reserves  to  himself  the  con- 
trol of  the  hoistlDg  machinery,  he  Is  liable  for 
injuries  to  a  servant  of  the  contractor  result- 
ing from  a  failure  to  provide  the  cage  with  a 
spring  catch,  as  required  by  the  Missouri  act 
of  March  23.  1881.  Fell  v.  Rich  Hill  Coal  MIn. 
C\>.  (1886)  23  Mo.  App.  216.  When  the  owner, 
said  the  court,  "undertakes  to  so  furnlah  and 
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operate  the  machinery,  wbich  he  knows  will  be 
used  for  a  specific  purpose  In  performing  his 
part  of  the  contract  with  the  condractor  in 
opening  and  operating  his  mine,  the  (aw,  in  the 
absence  of  anj  such  statutory  requirement, 
wonld  Impose  upon  him  the  duty  of  providing 
reasonably  safe  machinery  and  appliances,  and 
as  to  that  the  relation  of  master  and  serrant 
exlated  between  him  and  the  plalntllE  employed 
In  mining  In 'this  shaft." 

A  goyemment  department  operating  a  rail- 
way is  liable  to  the  servant  of  a  carrier  for  In- 
Jories  received  from  the  defective  condition  of 
a  crane  which  shippers  are  permitted  to  use  for 
loading  their  goods,  where  such  defective  con- 
<lltlon  was  known  or  ought  to  have  been  known 
to  the  servant  of  the  department  who  had  it 
under  hla  control.  Sheridan  v.  Railway 
<:omr8.  (1883)  9  Victoria  Uiw  Rep.  421. 
The  majority  considered  that  the  plaintiff  was 
oot  a  mere  volunteer,  or  mere  licensee,  or  a 
gratuitous  bailee  of  the  crane,  but  a  person 
aalng  It  at  their  Invitation  for  the  performance 
of  work  in  which  they  had  an  Interest,  and  that 
the  principles  laid  down  in  Indermaur  v.  Dames 
<9ee  VI.  c  2,  «i»pra)  and  Heaven  v.  Pender  (see 
X.  c  2,  infra)  were  therefore  applicable.  Will- 
iams, J.,  dissented. 

The  defendant,  a  colliery  owner,  consigned  coals 
sold  by  him  to  the  buyers  by  rail  la  a  truck  rented 
b7  him  from  a  wagon  company  for  the  purpose  of 
the  colliery.  Through  the  negligence  of  the  de- 
fendant's servants  the  truck  was  allowed  to 
leave  the  colliery  in  a  defective  state.  In  conse- 
quence of  the  defect  In  the  truck  injury  was 
occasioned  to  the  plaintiff,  one  of  the  buyer's 
aervants,  who  was  employed  in  unloading  the 
coal,  and  had  got  into  the  truck  for  that  pur- 
pose. Held,  that  there  was  a  duty  on  the  part 
of  the  defendant  toward  the  plaintiff  to'  exercise 
reasonable  care  with  regard  to  the  condition 
of  the  truck,  and  the  defendant  was  therefore 
liable  to  the  plaintiff  in  respect  of  the  injuries 
sustained  by  him.  Elliott  v.  Hall  (1885)  L.  R. 
15  Q.  B.  Dlv.  815,  54  L.  J.  Q.  B.  N.  S.  518,  S4 
Week.  Rep.  16.  Grove,  J.  said :  "This  appears 
to  me  to  be  a  much  stronger  case  In  favor  of  the 
plaintiff  than  the  case  of  Heaven  v.   Pender. 

.  .  The  question  is  .  .  .  whether  the 
defendant,  who  had  the  entire  dominion  of  the 
truck.  Is  liable  to  the  plaintiff  In  respect  to  lU 
defective  condition.  It  was  clearly  part  of  the 
contract  for  the  sale  of  the  coal  to  the  plain- 
tllTs  employers  that  It  should  be  conveyed  in  a 
truck  to  tiie  buyers;  and  It  must  necessarily 
have  been  contemplated  that,  when  It  arrived  at 
its  destination,  the  truck  would  be  unloaded 
bj  the  buyers'  servants.  I  think  It  is  plain 
that,  under  these  circumstances,  a  duty  arose 
on  the  part  of  the  defendant  towards  the  plain- 
tiff. If  vendors  of  goods  forward  them  to  the 
purchasers,  and  for  that  purpose  supply  a  truck 
or  other  means  of  conveyance  for  the  carriage  of 
the  goods,  and  the  goods  are  necessarily  to  be 
onloaded  from  such  means  of  conveyance  by 
the  purchaser's  servants,  it  seems  to  me  per- 
fectly clear  that  there  is  a  duty  on  the  part  of 
the  vendors  toward  those  persons  who  neces- 
sarily will  have  to  unload  orotherwlse  deal  with 
the  goods,  to  see  that  the  truck  or  other  means 
of  conveyance  Is  in  good  condition  and  repair 
«>  as  not  to  be  dangerous  to  such  persons." 

A  warehouse  company  owes  to  the  employees 
of  one  engaged  with  it  in  removing  the  cargo 
of  a  ship  directly  to  Its  warehouse  for  their 
mutual  advantage  the  same  duty  of  supplying 
nfe  Implements  for  thelruso  that  it  owes  its  own 
employees.  Hannigan  v.  Union  Warehouse  Co. 
n896)  3  App.  Dlv.  618,  73  N.  Y.  8.  R.  753,  88 
N.  Y.  Supp.  272.  The  court  o»id :  "There  was 
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testimony  tending  to  show  that  defendants  arj 
plaintiff's  employer,  for  their  mutual  advant- 
age, combined  their  forces,  and  removed  the 
sugar  from  the  ship  directly  to  the  warehouse, 
defendants  supplying  a  few  men  with  trucks 
and  slings,  and  plaintiff's  employers  supplying 
most  of  the  laborers,  plaintiff  being  one  of  them. 
This  was  mutually  advantageous,  as  by  this 
course  the  sugar  had  to  be  handled  but  twice, 
instead  of  four  times.  Under  these  circum- 
stances the  plaintiff  cannot  be  regarded  as  a 
stranger  to  defendants.  He  was  engaged  in  the 
work  there  carried  on  for  the  benefit  of  both 
defendants  and  plaintiff's  direct  employers." 

In  order  to  make  a  principal  contractor  liable 
to  the  servant  of  a  subcontractor  for  injuries 
caused  by  defects  in  a  scaffold  which  has  been 
erected  for  the  use  of  the  servants  of  the  prin- 
cipal contractor,  it  must  be  alleged  and  proved 
that  the  latter  either  invited  the  servant  to  use 
the  scaffold  or  had  by  continued  acquiescence 
impliedly  sanctioned  its  use.  Nicolson  v. 
Maeaudrew  (1888)  16  Ct.  of  Sess.  Caa.  (4  th 
Ser.)  864. 

A  railway  company  which  allows  its  car- 
riages to  be  employed  in  transpoirting  the  serv- 
ants of  a  contractor  for  the  repairs  of  the 
road  to  and  from  the  place  of  their  work  Is 
under  the  obligation  of  seeing  that  they  are 
carried  with  reasonable  care,  and  any  of  them 
who  suffer  Injury  from  the  want  of  such  care 
have  a  legal  ground  of  action  against  the  com- 
pany. Torpy  V.  Grand  Trunk  R.  Co.  (1861)  20 
U.  C.  Q.  B.  446. 

Where  the  servant  of  one  who  has  contract- 
ed with  a  railway  company  to  ballast  Its  track 
is  injured  while  traveling  on  a  train  belonging 
to  the  defendant,  an  averment  in  the  declara- 
tion that  the  cars  and  engines  were  under  the 
management  of  the  defendant's  servants  will, 
upon  demurrer,  be  considered  as  showing  that 
Hie  train  was  under  their  management  for  the 
purpose  for  which  it  Is  alleged  to  have  been  sup- 
plied :  namely,  for  the  transport  of  materials 
and  the  conveyance  of  workmen,  and  therefore 
as  showing  that  the  servant  was  on  the  train 
in  pursuance  of  that  purpose ;  that  is  to  say, 
lawfully  and  with  the  assent  of  the  defendant. 
Sheerman  v.  Toronto,  G.  &  B.  R.  Co.  (1874)  34 
U.  C.  Q.  B.  451. 

The  fact  that  a  gangway  Is  provided  by  a 
dock  company  for  the  use  of  all  persons  having 
business  onboard  a  ship,  and  Is  the  only  means 
of  access  to  such  ship,  amounts  to  an  Invitation 
to  all  such  persons  to  go  upon  it.  Smith  v. 
Loudon  ft  St.  K.  Docks  Co.  (1868)  L.  R.  3  C.  P. 
826,  87  L.  J.  C.  P.  N.  S.  217,  18  L.  T.  N.  S.  408, 
16  Week.  Rep.  728. 

b.  Injuries  caused  by  an  appliance  not  under 
the  control  of  the  defendant  at  the  time  of 
the  accident. 

Compare  cases  In  IV.,  VI.,  VII.,  supra. 

The  cases  relating  to  injuries  of  this  kind 
may  be  devlded  into  two  classes:  (1)  Those  in 
which  the  dangerous  agency  came  into  the 
possession  of  the  plaintiff's  master  in  the  exe- 
cution of  a  contract  of  sale,  or,  what  for  pres- 
ent purposes  amounts  to  the  same  thing.  In  the 
execution  of  a  contract  of  work  and  labor  look- 
ing to  the  production  of  some  specific  chattel ; 
and  (2)  those  in  which  the  contract  by  which 
the  plaintiff's  master  obtained  possession  of  the 
dangerous  agency  Is  one  of  bailment,  lease,  or 
the  like,  contemplating  a  resumption  of  posses- 
sion by  the  owner  when  the  temporary  trans- 
feree has  accomplished  the  obJec''s  for  which  the 
chattel  was  transferred  to  hioL 
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1.    LiahUity  of  vendor  to  vende&s   »ervanU. 

That  a  person  who  completely  and  perma- 
nently transfers  the  ownership  of  an  article 
manufactured  by  him  is  not,  as  a  general  rule, 
liable  to  anyone  but  the  transferee  for  injuries 
caused  by  its  defective  condition,  except  in  the 
single  case  of  what  are  known  as  inherently 
dangerous  substances  (see  X.  c,  infra)  t  seems  to 
be  a  doctrine  thoroughly  established  by  the  de- 
cisions. 

"As  a  general  rule  the  builder  of  a  structure 
for  another  party,  under  a  contract  with  him, 
or  one  who  sells  an  article  of  bis  own  manu- 
facture, Is  not  liable  to  an  action  by  a  third 
party  who  uses  the  same  with  the  consent  of 
the  owner  or  purchaser,  for  injuries  resulting 
from  a  defect  therein  caused  by  negligence. 
The  liability  of  the  builder,  or  manufacturer  for 
such  defects  is,  in  general,  only  to  the  person 
with  whom  he  contracted."  Deylln  ▼.  Smith 
(1882)  89  N.  Y.  470,  42  Am.  Rep.  311. 

"Tbe  general  principle  applicable  to  this  class 
of  cases  is  that  a  vendor  takes  on  himself  no 
duty  or  obligation  other  than  that  which  results 
from  his  contract.  B'or  a  breach  of  this  he  is 
liable  onjy  to  those  with  whom  he.  contracted. 
All  others  are  strangers.  The  law  fastens  on 
him  no  general  or  public  duty  arising  out  of  his 
contract,  for  a  breach  of  which  he  can  be  held 
liable  to  those  not  in  privity  with  him.*' 
Davidson  v.  Nichols  (1806)  11  Allen,  514,  per 
Bigelow,  Ch.  J. 

"When  the  builder  of  a  ship  or  carriage,  or 
the  maker  of  a  matrhine,  has  delivered  It  out  of 
his  own  possession  and  control  to  a  purchaser, 
he  is  under  no  duty  to  persons  using  it  as  to 
Its  safe  condition,  unless  the  thing  was  in  itself 
of  a  noxious  or  dangerous  kind,  or  (it  seems) 
unless  he  had  actual  knowledge  of  Its  being  in 
such  a  state  as  would  amount  to  a  concealed 
danger  to  persons  using  it  in  an  ordinary  man- 
ner and  with  ordinary  care."  Pollock,  Torts, 
4th  ed.  p.  466. 

The  leading  case  upon  this  doctrine  is  Win- 
terbottom  v.  Wright  (1842)  10  Mees.  ft  W.  109, 
in  which  It  was  held  that  a  person  who  furnish- 
ed the  Postmaster  General  with  a  coach  for 
which  another  person  supplied  the  drivers  and 
the  horses  is  not  liable  to  one  of  those  drivers 
for  an  Injury  caused  by  the  breaking  down  of 
the  coach. 

Lord  Abinger  explained  the  reasons  which 
led  him  to  this  conclusion  in  an  elaborate  Judg- 
ment, the  kernel  of  his  argument  being  contain- 
ed In  the  following  passage :  "Here  the  action 
is  brought  simply  because  the  defendant  was  a 
contractor  with  a  third  person ;  and  it  is  con- 
tended that  thereupon  he  became  liable  to 
everybody  who  might  use  the  carriage.  If  there 
had  been  any  ground  for  such  an  action,  there 
certainly  would  have  been  some  precedent  of  it ; 
but  with  the  exception  of  actions  against  Inn- 
keepers, and  some  few  other  persons,  no  case  of 
a  similar  nature  has  occurred  in  practice.  That 
is  a  strong  circumstance,  and  is  of  itself  a  great 
authority  against  its  maintenance.  It  is,  how- 
ever contended  that,  this  contract  being  made 
on  the  behalf  of  the  public  by  the  Postmaster 
General,  no  action  could  be  maintained  against 
him.  and  therefore  the  plaintiff  must  have  a 
remedy  against  the  defendant.  But  that  is  by 
no  means  a  necessary  consequence — he  may  be 
remediless  altogether.  There  is  no  privity  of 
contract  between  these  parties ;  and  if  the 
plaintiff  can  sue,  every  passenger,  or  even  any 
person  passing  along  the  road,  who  was  injured 
by  the  upsetting  of  the  coach,  might  bring  a 
similar  action.  Unless  we  confine  the  operation 
of  such  contracts  as  this  to  the  parties  who 
entered  Into  them,  the  most  absurd  and  outra- 
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geous  consequences,  to  which  I  can  see  no  limit,. 
would  ensue.  Where  a  party  becomes  respon- 
sible to  the  public,  by  undertaking  a  public 
duty,  he  is  liable,  though  the  injury  may  have 
arisen  from  the  negligence  of  his  servant  or 
agent.  So,  in  cases  of  public  nuisances,  wheth- 
er the  act  was  done  by  the  party  as  a  servant, 
or  in  any  other  capacity,  you  are  liable  to  an 
action  at  the  suit  of  any  person  who  suffers 
Those,  however,  are  cases  where  the  real  ground- 
of  the  liability  is  the  public  duty,  or  the  com- 
mission of  the  public  nuisance.  There  is  also 
a  class  of  cases  in  which  the  law  permits  a 
contract  to  be  turned  into  a  tort ;  but  unless 
there  has  been  some  public  duty  undertaken,  or 
public  nuisance  committed,  they  are  all  cases 
in  which  an  action  might  have  been  maintained 
upon  the  contract.  Thus,  a  carrier  may  be 
sued  either  In  assumpsit  or  case ;  but  there  is 
no  Instance  in  which  a  party  who  was  not  privy 
to  the  contract  entered  into  wtth  him  can  main- 
tain any  such  action.  The  plaintiff  In  this  case 
could  not  have  brought  an  action  on  the  con- 
tract; if  he  could  have  done  so,  what  would 
have  been  his  situation,  supposing  the  Post- 
master General  had  released  the  defendant? 
That  would,  at  all  events,  have  defeated  bis- 
clalm  altogether.  By  permitting  this  action, 
we  should  be  working  this  injustice,  that  after 
the  defendant  had  done  everything  to  the  satis- 
faction of  his  employer,  and  after  all  matters- 
between  them  had  been  adjusted,  and  all  ac- 
counts settled  on  the  footing  of  their  contract, 
we  should  subject  them  to  be  ripped  open  by 
this  action  of  tort  being  brought  against  him.** 

Rolfe,  B.  pointed  out  that  the  statement  lt> 
the  plalntiff*s  declaration  that  the  defendant  took 
upon  himself,  by  virtue  of  his  contract,  the  duty 
of  keeping  the  mall  coach  In  a  safe  condition,, 
showed  that  the  duty  alleged  to  have  been  vio- 
lated arose  solely  from  the  contract,  and  that 
the  fallacy  of  the  plaintlff*s  contention  eoz»- 
sisted  in  the  use  of  this  word  "duty."  If  a 
duty  to  tbe  Postmaster  General  was  meant,  that 
was  true,  but,  if  a  duty  to  the  plaintiff  was  in- 
tended (and  the  word  was  evidently  used  Ii> 
that  sense),  there  was  none.  The  case,  there- 
fore, was  one  of  damnum  absque  injuria. 

The  comment  of  the  New  York  court  of  ap- 
peals on  the  same  case  was  that  the  defendant 
"did  not  own  or  run  the  coach ;  it  was  not  Id 
his  possession  or  under  his  control,  and  he  dl<f 
not  Invite  anyone  to  enter  it."  Cough  try  v. 
Globe  Woolen  Co.  (1874)  66  N.  Y.  124.  15  Am. 
Rep.  887.  See  also  remarks  of  Brett,  M.  R... 
quoted  in  II.  MUpra. 

A  declaration  which  merely  alleges  that  tbe- 
defendant  manufactured  for  the  plaintiff's  mas- 
ter an  elevator  which  was  to  lift  2.000  lbs. 
easily,  and  that  the  plaintiff  was  Injured  in  the 
course  of  his  duties  by  the  breaking  of  the  main 
shaft  under  a  load  of  less  than  2.000  lbs.,  wIIV 
not  enable  the  plaintiff  to  recover.  Necker  v. 
Harvey  (1883)  49  Mich.  517. 

Compare  also  the  ruling  that  a  contractor 
who  erects  i^  hotel  Is  not  liable  for  injuries  re- 
ceived by  a  guest,  owing  to  the  giving  way  of  a 
defective  girder,  where  the  building,  at  the  time 
of  the  accident,  had  been  completed  and  turned 
over  to  the  owners.  Curtin  v.  Somerset  (1891) 
140  Pa.  70,  12  L.  R.  A.  822.  21  Atl.  244. 

2.  Liahility    for    the    condition    of   a    chattel 
transferred  for  temporary  purposes. 

The  principles  upon  which  the  responsibility 
to  strangers  which  arises  out  of  contracts  of 
bailment,  lease,  or  the  like  is  determined  are 
still  somewhat  obscure,  owing  to  considerations 
which  have  already  been  discussed  In  II.  supm. 
The  dividing  Hoe  between   liability  and  non 
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liability  In  cases  of  this  class  seeus  to  be  drawn 
with  reference  to  the  question  whether  the 
•owner  of  the  chattel  furnished  had  or  had  not 
a  direct  Interest  In  the  woric  to  be  done  by 
means  of  the  chattel.  It  would  be  too  much 
to  say  that  the  courts  have  specifically  laid 
down  the  rule  In  tills  form,  but  this  certainly 
appears  to  be  the  essential  effect  of  the  most 
aathoritatlTe  decisions,  and  It  will  scarcely  be 
disputed  that  logic,  common  sense,  and  abstract 
Justice  are  alike  In  favor  of  a  doctrine  by  which 
the  fact  that  the  work  for  which  a  chattel  is 
supplied  Is  done  for  the  benefit  of  the  party 
supplying  it,  is  treated  as  a  circumstance  im- 
posing on  him  a  responslbilty  for  the  condition 
of  the  chattel,  similar  in  kind  and  degree  to  the 
responsibility  to  which  he  would  be  subject  if 
he  had  remained  In  control  of  the  chattel,  and 
done  the  work  through  his  own  employees. 

Decisloos  which  may  be  regarded  as  illus- 
trating In  Its  positive  aspect  the  rule  here  sug- 
gested will  first  be  reviewed. 

The  most  elaborate  and  important  discussion 
at  the  subject  is  contained  In  the  notable  case 
-of  Heaven  v.  Pender  (1882)  L.  R.  9  Q.  B.  Dlv. 
302.  51  L.  J.  Q.  B.  N.  S.  465.  47  L.  T.  N.  S. 
163.  30  Week.  Rep.  749.  47  J.  P.  87  (1883)  L. 
R.  11  Q.  B.  Div.  603.  62  L,  J.  Q.  B.  N.  S.  702. 
49  L.  T.  N.  S.  357.  47  J.  P.  709. 

There  the  defendant,  a  dockowner,  had  sup- 
piled  and  put  up  a  staging  outside  a  ship  in  his 
•dock  under  a  contract  with  a  shipowner.  The 
plaintiff  was  a  workman  In  the  employ  of  a 
ship  painter  who  had  contracted  with  the  ship- 
owner to  paint  the  outside  of  the  ship.  and. 
while  using  the  staging,  was  Injured  by  the 
breaking  of  one  of  the  ropes  by  which  it  was 
slung,  which,  as  the  evidence  showed,  was  un- 
fit for  use  when  supplied  by  the  defendant. 

The  Queen's  bench  division  held  that,  upon 
these  facts,  the  defendant  was  not  responsible 
-for  the  injury,  reliance  being  placed  upon  two 
principles,  (1)  that,  at  the  time  of  the  acci- 
•dent,  the  staging  was  not  In  the  possession  or 
under  the  control  of  the  defendant,  and  (2) 
that  the  plaintiff  was  not  in  a  position  to  claim 
the  rights  conceded  to  one  who  has  been  In- 
vited to  enter  upon  the  premises  where  his  in- 
jury was  received. 

Although  a  different  conclusion  was  arrived 
at  in  the  court  of  appeal,  it  is  worth  while  to 
quote  two  passages  from  the  opinions  of  the 
Judges. 

'The  fact,"  said  Field,  J.,  "that  the  rope  broke 
is  perhaps  prima  facie  evidence  of  the  defend- 
ant's want  of  care  in  supplying  it,  but  In  order 
to  support  the  action  the  plaintiff  must  show 
either  the  existence  of  a  contract  between  him- 
self and  the  defendant  and  a  breach  by  the 
<defendant,  or  that  some  relation  existed  be- 
tween them  which  created  a  duty  from  the  de- 
fendant to  the  plaintiff  to  use  due  and  reason- 
able care,  and  that  the  defendant  was  guilty  of 
a  breach  of  that  duty.  No  doubt  there  are  rail- 
way and  other  cases  In  which  occupiers  of 
property  have  been  held  liable  who  have  simply 
Invited  upon  their  premises  persons  in  pursuit 
of  their  lawful  business,  and  then  a  duty  is 
created  to  take  due  and  reasonable  care  that 
the  premises  are  not  in  a  dangerous  condition. 
That  principle  was  well  settled  by  Indermaur 
T.  Dames  (1866)  L.  R.  1  C.  P.  274,  35  L.  J.  C. 
P.  N.  8.  184,  12  Jur.  N.  S.  432,  14  L.  T.  N.  S. 
484.  14  Week.  Rep.  686,  1  Harr.  &  R.  243,  which 
has  been  followed  by  many  subsequent  cases. 
I  agree  with  what  was  said  by  Blackburn,  J., 
la  Smith  v.  Steele  (1875)  L.  R.  10  Q.  B.  125. 
44  L.  J.  Q.  B.  N.  S.  60,  32  L.  T.  N.  8.  195,  23 
Week.  Rep.  388.  that  there  is  no  distinction  to 
te  drawn  between  fixed  and  movable  property 
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in  applying  the  principle ;  it  makes  no  differ- 
ence whether  a  person,  as  occupier  of  property, 
invites  another  upon  it,  or  supplies  a  thing  to 
be  used  by  another.  The  case  of  Smith  v.  Lon- 
don ft  St.  K.  Dooks  Co.  (1868)  L.  R.  8  C.  P.  32G. 
37  L.  J.  C.  P.  N.  S.  217,  18  L.  T.  N.  8.  403,  16 
Week.  Rep.  728,  exemplifies  this.  There  the  dock 
owners  stipplied  a  gangway  to  be  used  In  ob- 
taining access  to  the  ship  from  the  shore. 
They  took  upon  themselves  the  duty  of  provid- 
ing a  roadway  in  fact  to  the  ship,  and  having 
moved  It  so  that  it  t)ecame  Insecure  they  were 
held  responsible  for  injury  to  the  plaintiff  caused 
thereby.  But  there  is  nothing  here  analo- 
gous to  the  cases  founded  on  an  invitation.  If 
it  had  been  shown  that  after  the  defendant 
supplied  the  staging  he  had  any  control  over 
it,  or  might  have  moved  it  away,  or  prevented 
persons  going  on  It ;  or  if  there  had  been  any 
evidence  to  bring  him  Into  the  position  of  an 
occupier  in  the  sense  of  having  the  dominion 
and  control  over  the  thing  supplied,  the  case 
would  then  have  fallen  within  the  principle  of 
the  cases  1  have  referred  to ;  but  there  Is  no 
such  evidence.  I  think  the  evidence  shows  that 
the  defendant  parted  with  the  control  of  his 
staging  as  a  landlord  does  with  the  control  of 
his  property  when  he  lets  It.  A  landlord  who 
reserves  to  himself,  under  his  contract  with  the 
tenant,  the  duty  of  repairing  walls.  Is  in  a 
different  position,  because  there  he  has  the  con- 
trol over  them,  and  a  right  of  entry,  for  the 
purpose  of  repairing.  There  is  no  contract  be- 
tween the  plaintiff  and  defendant  here ;  no 
fraud  on  the  defendant's  part ;  no  breach  of  a 
duty  to  tell  the  truth,  as  In  Langrldge  v.  Levy 
(1837)  2  Mees.  ft  W.  619;  Levy  v.  Langrldge 
(1888)  4  Mees.  ft  W.  337.  I  agree  that  there 
is  no  substantial  distinction  between  the  pres- 
ent case  and  George  v.  Skivington  (1869)  L.  R. 
6  Exch.  1.  89  L.  J.  Exch.  N.  8.  8,  21  L.  T.  N.  S. 
496,  18  Week.  Rep.  118.  The  distinction  that 
in  George  v.  Skivington  the  defendant  knew 
that  the  article  supplied  was  to  be  used  by  the 
plaintiffs  wife  does  not  appear  to  make  any 
difference.  The  point  was  clearly  discussed 
and  decided  in  WInterbottom  v.  Wright  (1842) 
10  Mees.  &  W.  109.  There  the  defendant  who 
supplied  the  coach  knew  that  it  would  certainly 
be  used  by  some  coachman.  If  ever  the  duty 
which  is  relied  on  here  to  create  a  liability  ex- 
isted, it  was  in  that  case,  but  the  court  of  ex- 
chequer held  that  the  public  inconvenience 
caused  by  holding  the  defendant  liable  under 
such  circumstances  would  be  so  great  that.  In 
the  absence  of  any  principle  coqapelllng  them 
so  to  hold,  they  gave  Judgment  for  the  defend- 
ant. That  decision  has  been  followed  in  Long- 
meld  V.  HoIIIday(1851)  6  Exch.  761,  and  many 
other  cases.  The  only  doubt  thrown  upon  It 
Is  by  George  v.  Skivington  (1869)  L.  R.  5  Exch. 
1.  39  L.  J.  Exch.  N.  8.  8,  21  L.  T.  N.  S.  495.  18 
Week.  Rep.  118,  which  I  agree  Is  an  authority 
standing  by  itself  in  favor  of  Mr.  Charles's  con- 
tention. 1  prefer  to  follow  WInterbottom  v. 
Wright  (1842)  10  Mees.  ft  W.  109,  rather  than 
George  v.  Skivington." 

"Where  a  licensee,"  said  Cave,  J.,  "goes  upon 
or  uses  the  property  of  his  licensor  for  pur- 
poses in  which  the  licensor  is  Interested,  there 
Is  a  duty  cast  upon  the  licensor  to  see  that  the 
licensee  is  not  exposed  to  unusual  danger ;  and 
for  a  breach  of  that  duty  the  licensor  is  re- 
sponsible. The  rule  applies  equally  where  the 
property  is  land  or  a  thing  to  be  used  as  the 
staging  was  here :  the  duty  arises  out  of  the 
possession  and  control  of  the  thing — not  out 
of  the  property  In  it.  The  only  authority 
which  can  be  cited  in  support  of  tlie  plaintiff's 
case    is   George   v.    Skivington  (180U)    L.    R.    5 
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Rxch.  1,  39  L.  J.  Bxch.  N.  8.  8,  21  L.  T.  N.  S. 
493,  18  Week.  Rep.  118.  I  think  that  case  Is 
inconsistent  with  Wlnterbottom  v.  Wright 
(1842)  10  Mees.  &  W.  109.  unless  it  can  be  dis- 
tinguished on  the  ground  that  the  duty  owing 
from  the  vendor  to  the  purchaser  is  extended 
to  the  purchaser's  wife,  where  the  article  is,  to 
the  knowledge  of  the  vendor,  bought  for  her 
use.  If  it  cannot  be  distinguished,  I  must  fol- 
low Wlnterbottom  v.  Wright,  in  preference  to 
George  ▼.  Skivlngton.  The  case  of  Nelson  ▼. 
Liverpool  Brewery  Co.  (1877)  L.  R.  2  C.  P.  Dlv. 
311,  46  L.  J.  C.  P.  N.  S.  675,  25  Week.  Rep.  877. 
is  not  in  point ;  but  there  are  some  dicta  in  it 
which  appear  to  support  Mr.  Charles's  conten- 
tion. The  cases,  however,  upon  which  those 
dicta  are  founded  are  all  clearly  distinguishable 
from  the  present  case.  It  lie's  upon  the  plain- 
tiff here  to  show  that  the  defendant  was  his 
licensor ;  that  the  defendant  had  the  possession 
and  control  of  the  staging,  and  that  it  was  by 
his  permission  the  plaintiff  came  to  be  upon  it 
when  he  was  Injured.  I  think  there  is  no  evi- 
dence of  these  essential  conditions,  and  there- 
fore that  the  ruling  was  wrong,  and  .the  de- 
fendant entitled  to  judgment." 

The  court  of  appeal  ((188:{)  L.  R.  11  Q.  B. 
Dlv.  515,  52  L.  J.  Q.  B.  N.  S.  702.  49  L.  T.  N. 
S.  857,  47  J.  P.  709)  unanimously  reversed  the 
Judgment  of  the  Queen's  bench  division,  but  the 
lord  Justices  differed  In  regard  to  the  principles 
to  which  their  decision  should  be  referred.  The 
majority  disagreed  with  the  lower  court  on  the 
grounds  that  there  was  an  implied  invitation 
to  the  plaintiff  to  use  the  staging,  and  that,  un- 
der the  circumstances,  the  fact  that  the  defend- 
ant was  not  in  possession  of  the  appliance  at 
the  time  of  the  accident  was  not  of  controlling 
Importance.  "When  ships,"  said  Cotton,  L.  J., 
reading  an  opinion  concurred  in  by  Bowen,  L. 
J.,"were  received  Into  the  dock  for  repair,  and 
provided  with  stages  for  the  work  on  the  ships 
which  was  to  be  executed  there,  all  those  who 
came  to  the  vessels  for  the  purpose  of  painting 
and  otherwise  repairing  them  were  there  for 
business  In  which  the  dockowner  was  inter- 
ested, and  they,  in  my  opinion,  must  be  consid- 
ered as  Invited  by  the  dockowner  to  use  the 
dock  and  all  appliances  provided  by  the  dock- 
owner  as  Incident  to  the  use  of  the  dock.  To 
these  persons,  In  my  opinion,  the  dockowner 
was  under  an  obligation  to  take  reasonable  care 
that  at  the  time  the  appliances  provided  for 
immediate  use  in  the  dock  were  provided  by 
him  they  were  in  a  fit  state  to  be  used — that  is, 
In  such  a  sta^e  as  not  to  expose  those  who 
might  use  them  for  the  repair  of  the  ship  to 
any  danger  or  risk  not  necessarily  Incident  to 
the  service  In  which  they  are  employed.  That 
this  obligation  exists  as  regards  articles  of 
which  the  control  remains  with  the  dockowner 
was  decided  In  Indermaur  v.  Dames (1866)  L. 
R.  1  C.  P.  274,  35  L.  J.  C.  P.  N.  S.  184,  12  Jur. 
N.  S.  432.  14  L.  T.  N.  S.  484,  14  Week.  Rep.  686, 
1  Ilarr.  &  R.  243  [see  VI.  a,  1,  aupra]  ;  and  In 
Smith  V.  London  &  St.  K.  Docks  Co.  (1868)  L. 
R.  3  C.  P.  326,  37  L.  J.  C.  P.  N.  8.  217,  18  L. 
T.  N.  S.  403,  16  Week.  Rep.  728,  the  same 
principle  was  acted  on.  I  think  that  the  same 
duty  must  exist  as  to  things  supplied  by  the 
dockowner  for  Immediate  use  in  the  dock,  of 
which  the  control  is  not  retained  by  the  dock- 
owner,  to  the  extent  of  using  reasonable  care  as 
to  the  state  of  the  articles  when  delivered  by  him 
to  the  ship  under  repair  for  immediate  use  in  rela- 
tion to  the  repairs.  For  any  neglect  of  those  hav- 
ing control  of  the  ship  and  the  appliances  he 
would  not  be  liable,  and  to  establish  his  lia- 
bility It  must  be  proved  that  the  defect  which 
caused  the  accident  existed  at  the  time  when 
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the  article  was  supplied  by  the  dockowner. 
Blackmore  v.  Bristol  A  E.  R.  Co.  (1858)  8  El. 
&  Bl.  1035.  27  L.  J.  Q.  B.  N.  S.  167,  4  Jur.  N. 
S.  657,  may  be  relied  on  as  at  variance  with  the 
opinion  thus  expressed  by  me,  but  I  think  that 
the  objection  Is  not  well  founded.  If  the  plain- 
tiff is  to  be  considered  as  a  volunteer,  there 
would  be  no  implied  request  or  Invitation  to 
him  by  the  defendant  to  use  the  dock  and  the 
appliances  provided.  But  he  was  there  for  the 
purpose  of  work,  for  the  due  execution  of 
which  the  defendant  received  the  ship  Into  hi& 
dock  and  the  defendant  received  payment  as 
remuneration  for  allowing  the  work  to  be  done 
in  his  dock,  and  for  providing  the  necessary 
appliances  for  enabling  It  to  be  done.  The 
plaintiff  was  therefore  engaged  In  work  In  the 
performance  of  which  the  defendant  was  Inter- 
ested, and  he  cannot  be  looked  upon  in  the  light 
of  a  volunteer.  Whether  the  court  was  right  in 
Blakemore's  Case  (1858)  8  Bl.  ft  Bl.  1035,  2T 
L.  J.  Q.  B.  N.  S.  167,  4  Jur.  N.S.657,  In  treatlngr 
the  plaintiff  as  a  volunteer,  may  be  a  question. 
But  as  the  ground  of  the  decision  is  that  he  wa» 
so,  that  circumstance  prevents  the  case  belng^ 
an  authority,  inconsistent  In  principle  with  the 
'conclusion  at  which  I  have  arrived.  This  de- 
cides this  appeal  in  favor  or  the  plaintiff,  and  I 
am  unwilling  to  concur  with  the  master  of  the 
rolls  in  laying  down  unnecessarily  the  larger 
principle  which  he  entertains  [see  II.  f.  supra}, 
inasmuch  as  there  are  many  cases  in  which  the 
principle  was  Impliedly  negatived." 

The  keynote  of  the  argument  of  the  remain- 
ing member  of  the  court,  Brett.  M.  R.,  was 
struck  in  his  remark  at  the  beginning  of  his 
opinion,  that  **it  must  have  been  known  to  the 
defendant's  servants,  if  they  had  considered  the 
matter  at  all,  that  the  stage  would  be  put  to- 
immediate  use,  that  It  would  not  be  used  by  the 
shipowner,  but  that  it  would  be  used  by  such  tt 
person  as  the  plaintiff,  a  working  ship  painter.'" 

The  learned  Judge  then  entered  upon  the  dls^ 
cusslon  of  general  principles  already  quoted  Ii» 
II.,  supra,  and  then  proceeded  to  show  the  ap- 
plication of  the  rule  thus  arrived  at  to  the 
particular  facts  of  the  case  before  him :  "Let 
us  apply  this  proposition  to  the  case  of  one 
person  supplying  goods  or  machinery,  or  instru- 
ments or  utensils,  or  the  like,  for  the  purpose  of 
their  being  used  by  another  person,  but  witl> 
whom  there  is  no  contract  as  to  the  supply. 
The  proposition  will  stand  thus :  whenever  one 
person  supplies  goods  or  machinery,  or  the 
like,  for  the  purpose  of  their  being  used  by^ 
another  person  under  such  circumstances  that 
everyone  of  ordinary  sense  would.  If  he  thought., 
recognize  at  once  that  unless  he  used  ordinary 
care  and  skill  with  regard  to  the  condition  of 
the  thing  supplied  or  the  mode  of  supplying  it, 
there  will  be  danger  of  Injury  to  the  person  or 
property  of  him  for  whose  use  the  thing  Is 
supplied,  and  who  is  to  use  it.  a  duty  arises  to- 
use  ordinary  caare  and  skill  as  to  the  condition- 
or  manner  of  supplying  such  thing ;  and  for  a 
neglect  of  such  ordinary  care  or  skill  whereby 
injury  happens  a  legal  liability  arises  to  be  en- 
forced by  an  action  for  negligence.  This  In- 
cludes the  case  of  goods,  etA.  supplied  to  be 
used  Immediately  by  a  particular  person  or  per- 
sons or  one  of  a  class  of  persons,  where  It  would 
be  obvious  to  the  person  supplying,  if  he 
thought  that  the  goods  would  in  all  probability 
be  used  at  once  by  such  persons  before  a  reason- 
able opportunity  for  discovering  any  defect 
which  might  exist,  and  where  the  thing  supplled- 
would  be  of  such  a  nature  that  a  neglect  of  or- 
dinary care  or  skill  as  to  its  condition  or  the 
manner  of  supplying  it  would  probably  cause 
danger  to  the  person  or  property  of  the  per8oi> 
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for  whoie  dbo  it  was  supplied,  and  who  was  a- 
bout  to  use  it.  It  would  exclude  a  case  in 
which  the  goods  are  supplied  under  circum- 
stances in  whlcli  it  would  be  a  cliance  by  whom 
they  would  be  used  or  whether  they  would  be 
used  or  not,  or  whether  they  would  be  used 
before  there  would  probably  be  means  of  ob- 
serving any  defect,  or  where  the  goods  would 
be  of  such  a  nature  that  a  waut  of  care  or 
skill  as  to  their  condition  or  the  manner  of 
supplying  them  would  not  probably  produce 
danger  of  injury  to  person  or  property.  The 
cases  of  vendor  and  purchaser  and  lender  and 
tiirer  under  contract  need  not  be  considered,  as 
the  liability  arises  under  the  contract,  and  not 
merely  as  a  duty  imposed  by  law,  though  it 
may  not  be  useless  to  observe  that  it  seems 
difficult  to  Import  the  implied  obligation  Into 
the  contract  except  in  cases  in  which.  If  there 
were  no  contract  between  the  parties,  the  law 
would,  according  to  the  rule  above  stated,  im- 
ply the  duty." 

For  the  comments  of  Lord  Herschell  on  the 
case  in  Caledonian  R.  Co.  v.  Mulholland  [1898] 
A.  C.  216.  67  L.  J.  C.  P.  N.  S.  1,  77  L.  T.  N.  8. 
570,  see  the  passage  from  his  opinion  quoted 
near  the  end  of  the  present  section. 

Four  years  before  the  decision  In  Heaven  v. 
Pender  [18821  L.  R.  9  Q.  B.  Dlv.  302,  51  L.  J. 
Q.  B.  N.  S.  465,  47  L.  T.  N.  S.  163,  30  Week. 
Rep.  749,  vfiiB  rendered,  the  same  doctrine  as 
to  an  acddeut  arising  out  of  somewhat  similar 
circumstances  had  been  laid  down  In  Massa- 
chusetts, but  without  the  qualifications  by 
which  it  was  hedged  about  by  the  E2ngllsh 
Judges.  In  Mulchey  v.  Methodist  Religious 
Soc.  (1878)  125  Mass.  487,  It  was  held  that  a 
society  which,  through  Its  authorized  agents, 
takes  over  a  staging  which  has  been  used  for 
the  purposes  of  their  work  by  the  servants  of 
one  of  the  contractors  employed  in  the  erection 
of  a  building,  and  supplies  it  in  its  completed 
state  to  another  contractor  to  be  used  bj  his 
servants,  is  liable  to  any  of  them  who  niay  suf- 
fer injury  from  the  dangerous  condition  of  the 
staging  which  was  not  apparent  to  them  and 
which  was  caused  by  negligence  in  its  con- 
struction, approving  the  Instruction  of  the  trial 
judge  to  the  effect  that,  inasmuch  as  the  de- 
fendants assumed  the  duty  of  furnishing  this 
staging  upon  which  this  work  was  to  be  done 
by  the  contractor  and  his  workmen,  they  un- 
dertook to  furnish  a  safe  staging  for  the  pur- 
pose, and  it  made  no  difference  to  the  plaintiff 
In  this  case  whether  they  did  It  by  letting  out 
the  Job  to  a  contractor  or  by  employing  persons 
to  do  the  work  by  the  day. 

The  supreme  court  took  the  ground  that,  un- 
der the  circumstsfnces,  the  defendants  assumed 
the  absolute  obligation  of  using  due  care  to 
farnlsh  a  safe  staging  for  that  purpose,  and,  if 
It  was  defective,  could  not  excuse  themselves 
on  the  ground  that  the  erection  of  the  staging 
was  intrusted  to  an  Independent  contractor.  It 
was  remarked  that  the  defendants  might  not 
be  liable  for  an  Injury  occasioned  by  the  negli- 
gence of  the  contractor  In  the  course  of  the 
bnlldlng  of  the  staging  and  before  its  comple- 
tion, but  that  the  case  was  one  In  which  the 
liability  rested  upon  the  fact  that  they  had  ac- 
cepted the  staging  as  a  completed  structure, 
and  Invited  and  induced  the  workmen  to  come 
apou  it. 

So,  also.  It  is  held  that,  where  a  landowner 
employs  a  firm  of  contractors  to  put  a  cornice 
on  a  building,  agreeing  at  the  same  time  to 
erect  free  of  cost  to  them  any  scaffolding  that 
may  be  needed  for  the  work,  any  scaffolding 
which  is  erected  by  him  in  compliance  with  the 
agreement  is  considered  to  have  been  erected  on 
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his  premises  for  the  express  purpose  of  accom- 
modating the  contractor's  servants.  As  re- 
gards them,  therefore,  a  duty  which  exists  in- 
dependently of  the  contract  rests  upon  the 
landowner  to  use  proper  care  In  constructing 
and  maintaining  the  structure.  Cough  try  v. 
Globe  Woolen  Co.  a874)  56  N.  T.  124,  15  Am. 
Rep.  387.  The  supreme  court  was  of  opinion 
thai  there  was  sufficient  evidence  of  negligence 
to  have  required  the  submission  of  the  case  to 
the  Jury,  if  the  action  lay ;  but  sustained  the 
nonsuit  granted  by  the  trial  Judge  on  the 
ground  that  the  defendant  owed  no  duty  to 
the  plaintiff's  intestate  in  respect  to  the  con- 
struction of  the  scaffold,  the  falling  of  which 
caused  his  death;  that  the  only  duty  resting 
upon  the  defendant  in  respect  to  the  scaffold 
arose  out  of  its  contract,  and  that  It  was  lia- 
ble to  them  only  for  injury  arising  from  negli- 
gence in  Its  construction.  The  court  of  ap- 
peals, however,  took  a  different  view  of  the 
case,  saying:  "In  coming  to  this  conclusion, 
the  learned  court  do  not  appear  to  have  consid- 
ered the  facts  that  the  scaffold  was  erected  by 
the  defendant  upon  Its  own  premises  for  the 
express  purpose  of  accommodating  the  work- 
men who  should  be  engaged  in  putting  a  cor- 
nice on  the  defendant's  building,  under  the  di< 
rectlon  of  Osborn  &  Martin,  with  whom  the  de- 
fendant had  contracted  for  such  cornice;  that 
the  scaffold  was  upward  of  50  feet  from  the 
ground,  and  unless  properly  constructed  would 
be  a  most  dangerous  trap,  imperiling  the  life  of 
any  person  who  might  go  upon  it;  that  by  plac- 
ing it  where  they  did,  on  their  own  premises 
for  the  use  of  the  workmen,  they  not  only  li- 
censed, but  invited,  them  to  go  upon  it,  and  im- 
pliedly held  out  to  them  that  it  was  a  safe 
structure,  or  at  least  that  proper  care  had  been 
used  in  its  erection.  These  facts  did,  we  think. 
Impose  a  duty  upon  the  defendant  toward  any 
person  who  should  be  Invited  or  licensed  by  it 
to  go  upon  the  structure,  to  use  proper  diligence 
In  Its  construction -and  maintenance;  and  this 
duty  existed  independently  of  anything  con- 
tained In  the  contract  with  Osborn  &  Martin. 
All  that  was.  In  fact,  said  in  that  contract  con- 
cerning the  scaffold  was,  that  if  stagings  should 
be  required  In  putting  up  the  cornice,  they 
should  be  furnished  without  expense  to  Osborn 
&  Martin.  If  the  contract  had  been  silent  as 
to  stagings,  but  they  had  been  put  up  by  the 
defendant  before  making  any  contract  with  Os- 
born &  Martin,  and  they  and  their  workmen 
had  been  invited  to  use  such  existing  stagings^ 
the  case  would  not  be  materially  varied.  Or 
If  any  other  part  of  the  defendant's  building 
had  given  way  by  reason  of  negligence  on  their 
part,  and  a  person  lawfully  on  the  premises,  by 
the  permission  or  invitation  of  the  defendant, 
had  been  injured,  the  liability  would  have  been 
the  same." 

The  court  then  discussed  Winter  bottom  y. 
Wright  (1842)  10  Mees.  ft  W.  109  (see  supra), 
relied  upon  by  the  defendant,  and  proceeded: 
"This  cnse  Is  entirely  different.  At  the  time 
of  the  injury  the  scaffold  belonged  to  the  de- 
fendant, had  been  erected  by  it,  was  In  its  pos- 
session, and  was  being  used  on  its  premises, 
with  its  permission,  for  the  very  purpose  for 
which  it  had  been  furnished,  and  by  the  per- 
sons for  whose  use  It  had  been  provided.  The 
only  operation  which  the  contract  has  In  the 
case  is  to  preclude  the  defendant  from  setting 
up  that  the  defective  structure  was  not  its 
own  but  that  of  the  contractors.  Being  con- 
ceded to  be  its  own  structure,  furnished  by  It 
for  use,  the  duty  of  due  diligence  in  Its  con- 
struction arose,  not  merely  out  of  the  contract 
to  furnish  it,  but  from  the  fact  that  the  de> 
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Yendant  did  actaally  furnish  it  for  the  expreM 
4)urpo8e  of  enabling  and  indndng  the  men  who 
were  to  do  the  work  to  go  upon  it.  It  is  eyi- 
•dent  from  the  nature  and  posltloai  of  the  struc- 
ture that  death  or  great  bodily  harm  to  those 
peraons  would  be  the  natural  and  almost  Inevit- 
able consequence  of  negligently  constructing  it 
•of  defective  material  or  insufficient  strength. 
It  was  clearly  the  duty  of  the  defendant  and  Its 
•agents  to  avoid  that  danger  by  the  exercise  of 
proper  care.  Thomas  v.  Winchester  (18:^2)  6 
N.  Y.  397,  67  Am.  Dec.  456;  Godley  v.  Hagerty 
(1853)  20  Pa.  387,  69  Am.  Dec.  731;  CooIe  v. 
Vevc  Torlc  Floating  Dry  Dock  Co.  (1857)  1 
Hilt.  436.  This  duty  was  independent  of  the 
•obligation  created  by  the  contract.  If  neg- 
lected it  would  l>e  no  answer  to  the  action  to 
«ay  that  the  defendant  was  also  guilty  of  a 
1)reach  of  Its  contract;  nor  would  It  be  any  bet- 
ter answer  to  say  that  by  the  terms  of  the  con- 
tract it  was  permitted  so  to  construct  the  scaf- 
fold as  to  imperil  the  lives  of  the  workmen.** 

A  steamship  company  Is  liable  to  a  Journey- 
man painter  for  the  breaking  of  a  rotten  rope 
used  to  support  the  stagings  on  which  he  is 
doing  his  work,  if  Its  agent  either  furnished 
that  particular  rope  as  a  safe  and  proper  one 
for  the  purpose  to  which  it  was  to  be  applied, 
or  Indicated  the  lot  of  ropes  from  which  the 
rope  was  taken  as  being  similarly  suitable.  Nu- 
gent V.  Atlas  S.  S.  Co.  (1889)  61  Hun,  806,  8  N. 
Y.  Supp.  861. 

It  Is  otherwise  where  the  painter  and  his 
fellow  workmen  refused  to  use  any  of  the  ropes 
offered  them  by  the  company*s  representative, 
and  were  then  told  by  him,  without  any  words 
that  could  be  construed  as  a  suggestion  that 
any  particular  rope  or  set  of  ropes  was  adapted 
for  the  purpose  for  which  they  required  it,  to 
take  what  they  could  find  about  the  deck.  Even 
supposing  this  action  of  the  company's  repre- 
sentative to  be  a  breach  of  Its  contract,  the 
company  would  not  therefore  be  liable  to  the 
painter;  for  If,  after  the  company  fails  or  re- 
fuses to  furnish  any  other  ropes  than  those 
which  the  painters  deemed  unsuitable,  they  go 
to  choose  one  for  themselves  without  any  as- 
surance as  to  its  suitability,  the  company  can- 
not be  held  liable  because  their  choice  proved 
unfortunate.  Ihid.  A  new  trial  being  di- 
rected, the  jury  were  Injstructed  to  find  a  ver- 
•dict  for  the  defendant,  and  this  ruling  was  up- 
held by  the  supreme  court  In  (1891)  61  Hun. 
626,  mem..  40  N.  Y.  8.  R.  927.  16  N.  Y.  Supp. 
66,  and  by  the  court  of  appeals  In  (1895)  147  N. 
Y.  709  (mem.),  42  N.  B.  724. 

A  similar  rule  applies  where  one  contractor 
undertakes  to  furnish  a  scaffold  for  the  use  of 
a  subcontractor  and  his  employees.  Bright  v. 
Barnett  &  R.  Co.  (1894)  88  Wis.  299,  26  L.  R. 
A.  624.  60  N.  W.  418. 

It  has  been  laid  down  that  the  duty  of  the 
person  furnishing  the  scaffold  extends  to  its 
maintenance  in  safe  condition  as  well  as  to  its 
proper  construction  originally.  Hoffner  v. 
Prettyman  (1897j  6  Pa.  Super.  Ct.  20,  41  W,  N. 
C.  258.  But  this  can  scarcely  be  a  correct 
statement  of  the  responsibilities  of  the  parties 
^beie  the  arrangements  are  what  they  usual- 
1}'  are  in  those  cases.  The  analogies  of  the 
rule  which  will  ordinarily  absolve  the  landlord 
from  liability  for  Injuries  caused  by  leased 
premises  (VII.  9upra),  as  well  as  reason  and 
priuciple,  are  certainly  in  favor  of  the  New 
York  doctrine. 

The  foregoing  cases  may  also  be  referred, 
with  an  eminent  text  writer,  to  the  general 
principle  that  the  possession  of  any  structure 
to  which  human  beings  are  intended  to  commit 
themselves  or  their  property,  animate  or  inanl- 
40  L.  R.  A. 


mate,  entaUs  npon  the  occupier  or  eontxoller 
the  duty  of  using  reasonable  care  in  seeing  that 
the  structure  is  in  a  safe  condition.  Pollock, 
Contr.  6th  ed.  682,  citing,  amongst  other 
cases.  Smith  v.  London  ft  St.  K.  Docks  Co. 
(18C8)  L.  R.  8  C.  P.  826.  87  L.  J.  C.  P.  N.  8. 
217,  18  L.  T.  N.  B.  403,  16  Week.  Rep.  728; 
Heaven  v.  Pender  (1882)  L.  R.  11  Q.  B.  Dlv. 
503.  62  L.  J.  Q.  B.  N.  S.  702.  49  L.  T.  N.  S. 
367,  47  J.  P.  709;  Elliott  v.  Hall  (1886)  L.  R. 
16  Q.  B.  Div.  816,  64  L.  J.  Q.  B.  N.  8.  618,  34 
Week.  Rep.  16. 

The  liability  of  the  owner  of  premises  for  In- 
Jurlen  caused  by  a  defective  scaffold  has  also 
been  referred  to  the  theory  that  such  a  struc- 
ture falls  Into  the  category  of  things  immi- 
nently dangerous.     See  next  section. 

A  railroad  company  which  employs  a  con- 
tractor to  do  shunting  work  with  his  own  hors- 
es in  its  yard  Is  bound  to  take  care  that  the 
machinery  or  appliances  or  tackle  of  theirs 
which  a  servant  of  such  contractor  has  to  use 
In  the  course  of  his  discharge  of  those  duties  in 
which  they  were  interested  are  in  a  reasonably 
fit  and  proper  condition.  Membery  v.  Great 
Western  R.  Co.  (1889)  L.  R.  14  App.  Cas.  179, 
68  L.  j;  Q.  B.  N.  8.  663,  61  L.  T.  N.  S.  666.  38 
Week.  Rep.  145. 

It  is  negligence,  apart  from  statute,  to  sup- 
ply for  temporary  use  a  threshing  machine 
with  an  unguarded  drum,  and  the  bailee  may 
recover  for  an  injury  received  through  the 
want  of  a  guard,  by  his  minor  daughter,  while 
working  as  his  employee.  tCdwnrds  v.  Hutcher 
(1889)  16  Sc.  Sess.  Cas.  (4th  Ser.)  694. 

A  stevedore  employed  by  ore  who  had  con- 
tracted to  unload  a  vessel  can  recover  for  In- 
juries from  defective  appliances  furnished  him 
by  the  vessel,  on  the  same  evidence  which 
would  enable  his  employer  to  recover;  what 
would  be  negligence  to  one  would  be  negli- 
gence to  the  other.  Absence  of  privity  of  con- 
tract with  her  owner  was  Immaterial.  The 
Rheola  (1884)  19  Fed.  Rep.  926.  Wallace,  J., 
expressed  his  disapproval  of  the  theory  of  the 
lower  court  (7  Fed.  Rep.  781),  that  liability  in 
such  a  case  only  attached  where  the  Injurious 
agency  was  of  an  imminently  dangerous  kind, 
and  said:  "The  llbellant  was  performing  a 
service  In  which  the  shipowners  had  an  inter- 
est, and  which  they  contemplated  would  be 
performed  by  the  use  of  appliances  they  had 
agreed  to  provide.  They  were  under  the  same 
obligation  to  him  not  to  expose  him  to  unneces- 
sary danger  that  they  were  under  to  the  master 
stevedore,  his  employer." 

A  vessel  Is  bound  to  furnish  rigging  and  ap- 
pliances reasonably  safe  for  the  use  of  those 
employed  in  receiving  or  discharging  her  car- 
go, although  they  may  be  In  the  Immediate  em- 
ploy and  pay  of  the  stevedore ;  and  an  action  in 
rem  will  lie  for  damages  arising  from  defects 
and  Imperfections  in  such  appliances  fur- 
nished, whenever  the  defect  was  such  that  a 
careful  examination  at  the  time  could  have  de- 
tected it.  The  Para  (1894)  23  U.  S.  App.  72; 
Steel  V.  McNeil,  60  Fed.  Rep.  105,  8  C.  C.  A. 
512. 

A  ship  is  liable  for  the  negligence  of  the  offi- 
cers In  allowing  the  pin  which  kept  a  block  in 
position  to  become  loosened  in  Its  socket,  so 
that  it  was  pulled  out  and  allowed  the  block  to 
fall  on  a  watchman  In  the  employ  of  a  steve- 
dore. The  Para  (1893)  56  Fed.  Rep.  241,  Af- 
firmed by  court  of  appeals  In  The  Para  (1894) 
23  U.  S.  App.  72 ;  Steel  v.  McNeil,  60  Fed.  Rep. 
105,  8  C.  C.  A.  512. 

It  is  nellgencc  for  which  a  ship  is  liable  to 
furnish  for  the  use  of  a  stevedore's  gang  a 
winch  with  unguarded  cogs  so  close  to  a  valve 
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%hee\  which  the  winchman  is  obliged  to  handle 
with  his  face  tarned  In  another  direction  that 
a  Tery  slight  miscalculation  as  to  distances  will 
bring  his  hand  Into  contact  with  the  cogs.  The 
Serapls  (1891)  40  Fed.  Rep.  S93. 

A  steredore's  employee  may  recover  dama- 
ges from  the  ship  for  an  Injury  caused  by  the 
InsiTure  condition  of  a  ladder  furnished  by  the 
shipowner  In  pursuance  of  his  duty  to  provide 
the  stevedore  with  a  safe  means  of  access  to 
the  bold.     The  Truro  (1887)  31  Fed.  Bep.  158. 

But  a  jury  would  not  be  warranted  in  assum- 
io;  that  a  shipowner  undertook  to  furnish  ma- 
chinery to  be  used  In  unloading  a  ship,  where 
the  evidence  goes  no  farther  than  to  allow  an 
Inference  that  he  permitted  a  stevedore  and 
hii  men  to  use  the  machinery  In  such  condition 
as  It  might  be  In  at  the  time  of  the  arrival  of 
the  ship  in  port,  but  with  no  express  or  Im- 
plieO  contract  on  his  part  that  it  should  be  In  • 
safe  or  suitable  condition  for  use.  A  mere  per- 
oiiision  to  use  the  machinery  under  such  dr- 
cumstanceR  would  Impose  no  obligation  on  the 
dettcdant  as  regards  a  servant  of  the  stevedore 
to  answer  for  injuries  caused  by  Its  defective 
condition.  Plngree  v.  Leyland  (1883)  135 
Mass.  398. 

A  ship  is  responsible  to  an  employee  of  a 
boiler  cleaner  for  Injuries  by  being  thrown  from 
a  ladder  leading  into  the  stoke  hole,  because 
the  ladder  was  in  a  defective  and  unsafe  con- 
dition through  the  absence  of  the  usual  fasten- 
ing at  one  side  of  the  top.  The  Cypres  (1893) 
55  Fed.  Rep.  332.  See  also  The  Phoenix  (1888) 
34  Fed.  Bep.  760,  III.  c,  Buprti,  and  the  cases 
cited  in  X.  d,  3,  infra. 

The  servant  of  a  stevedore  who  seeks  to  re- 
cover damaipes  against  a  ship  for  an  Injury 
caused  by  the  negligence  of  the  officers  In  rig- 
ging a  gangway  for  the  use  of  the  employee  of 
a  firm  engaged  In  coaling  a  vessel,  the  conse- 
4|iience  of  such  negligence  being  that  a  large 
lump  of  coal  fell  on  him,  must  set  forth  by  a 
direct  allegation  In  his  libel  that  he  was  In  the 
euploymenc  of  the  ship,  that  the  ship  furnished 
the  defective  appliance,  and  that  the  Injury  oc- 
curred by  reason  of  the  appliance  so  furnished. 
No  argumentative  conclusion  of  law  or  of  fact 
drawn  from  the  general  duties  of  the  ship's  of- 
ficers, and  the  fact  that  she  was  receiving  car- 
go and  coal.  Is  sufficient  to  charge  her  with  lia- 
bility for  this  Injury.  If  the  dangerous  applt- 
SDce  was  In  fact  put  In  by  the  coalers  for 
their  own  use,  the  ship  would  not  be  bound. 
The  Conde  WIfredo  (1896)  41  U.  S.  App.  438, 
77  Fed.  Rep.  324.  23  C.  C.  A.  187. 

A  suit  by  a  stevedore's  servant  to  recover  for 
lujurles  duo  to  defective  machinery  is  properly 
brought  in  rem  If  the  master,  while  acting 
▼Ithln  the  scope  of  the  authority  conferred  up- 
on him  by  the  owners  in  the  management  of 
the  vessel,  was  guilty  of  negligence  towards 
the  libellant.  Negligence,  when  committed  up- 
on navigable  waters.  Is  a  maritime  tort  which 
■ubjects  the  vessel  to  liability  to  an  extent  co- 
Incident  with  the  liability  of  the  owner.  The 
Rheola  (18S4)  19  Fed.  Rep.  926;  The  Para 
<1894)  23  U.  8.  App.  72;  Steel  v.  McNeil,  60 
Fed.  Rep.  105.  8  C.  C.  A.  512. 

A  charter  party  being  a  mere  contract  of  af- 
freightment and  not  a  demise  of  the  ship,  the 
fact  that  it  Is  stipulated  that  the  charterers  are 
to  pay  for  the  stevedoring,  and,  Inferentlally. 
the  loading  of  the  ship,  will  not  relieve  the 
•owners  from  their  obligation  to  furnish  safe 
appliances  for  the  persons  who  are  to  do  the 
loading. — especially  where,  under  the  charter 
party,  the  necessary  tackle  Is  to  be  furnished 
to  the  charterers,  and  the  same  accommoda- 
tions afforded,  as  If  the  ship  were  to  be  loaded 
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by  the  pound.  In  such  a  case,  the  position 
that  there  is  no  privity  of  contract  between  an 
employee  of  the  stevedore  and  the  shipowners, 
and  that  the  latter  are  for  this  reason  not  lia- 
ble for  an  Injury  received  by  such  employee 
through  defective  appliances.  Is  untenable.  In- 
asmuch as  the  appliances  are  furnished  to  the 
stevedore  and  his  employees  as  the  agents  of 
the  charterers.  Anderson  v.  The  Ashebrooke 
(1890)  44  Fed.  Rep.  124. 

In  The  Concord  (1893)  58  Fed.  Rep.  913.  the 
court  refused  to  accept  the  contention  of  the 
defendant  that  the  ship  was  under  no  obliga- 
tion to  supply  any  ladders  for  the  charterers* 
use  In  making  certain  repairs;  and  held  that.  In 
making  the  repairs  contemplated  by  the  char- 
ter  at  their  own  expense,  the  charterers  were 
entitled  to  all  the  ordinary  movable  appliances 
which  belonged  to  the  ship  and  were  in  cus- 
tomary use  In  going  from  one  part  of  the  ship 
to  the  other ;  and  that  the  ship  and  her  owners 
were  responsible  for  any  lack  of  diligence  In 
supplying  ladders  suitable  for  the  purposes  for 
which  they  were  Intended. 

See  also  the  cases  as  to  cars  delivered  to  an- 
other  company  for  haulage,  cited  In  X.  d.  infra. 

Some  cases  have  come  under  our  notice  which 
seem  to  be  quite  Irreconcilable  with  those  above 
cited. 

In  one  it  was  held  that  a  servant  of  a  steve- 
dore Injured  by  the  breaking  of  defective  hoist- 
ing tackle  cannot  hold  the  charterer  who  sup- 
plied the  tackle  on  the  ground  that  a  duty  owed 
to  the  public  was  violated.  The  Mary  Stewart 
(1881)  5  Hughes.  812.  The  court  said:  "Had 
the  masts  of  the  ship,  for  Instance,  been  Inse- 
curely fastened,  and  fallen  and  Injured  anyone, 
that  would  have  been  a  violation  of  a  public 
duty,  a  duty  imposed  by  law  on  everyone  to 
have  no  dangerous  structures  on  his  property 
which  may  Injure  those  who  come  on  the  prem- 
ises by  the  invitation  or  permission  of  the  own- 
er. But  a  rope  can  hardly  be  called  a  danger- 
ous structure."  The  cases  of  Gerrlty  v.  The 
Kate  Cann  (1880)  2  Fed.  Rep.  241,  and  Cough- 
try  V.  Globe  Woolen  Co.  (1874)  56  N.  Y.  124.  15 
Am.  Rep.  387.  were  declared  to  be  In  conso- 
nance with  this  view,  as  in  the  former  the  In- 
jury arose  from  the  falling  of  some  dunnage 
which  had  been  Insecurely  fastened,  and  the 
neglect  to  fasten  it  properly  and  safely  was 
clearly  a  violation  of  a  duty  imposed  by  law; 
and  the  same  might  be  said  of  the  latter  case, 
where  the  Injury  arose  from  the  falling  of  a 
scaffold  on  the  defendant's  premises. 

A  like  ruling  has  been  made  where  the  con- 
tract was  with  the  stevedore  himself.  The 
Aalesund  (1877)  9  Ben.  203,  Fed.  Cas.  No.  1, 
There  the  court,  after  remarking  that  the  libel- 
lant admitted  that  he  had  no  right  of  action 
arising  out  of  contract,  thus  discussed  the  al- 
ternative theory  that  there  was  such  a  right  If 
the  action  were  one  in  delicto:  "The  fault 
of  the  master  in  the  fiu'nishing  of  the  ship  re- 
sulting in  damages  is  the  ground  of  the  pro- 
ceeding against  the  ship.  The  question  is. 
then,  whether  putting  up  an  imperfect  span 
rope  is  such  a  violation  of  the  duty  owing  to 
any  who  might  use  the  rope  in  the  way  the 
libellant  used  it,  as  to  give  a  right  of  action  for 
Injuries  caused  by  the  imperfect  condition  of 
the  rope.  I  am  o<  the  opinion  that  there  was 
no  such  violation  of  duty.  Injury  to  a  person 
bearing  off  the  rope  attached  to  the  span  rope 
would  not  necessarily  follow  from  the  breaking 
of  the  rope,  and  the  master  cannot  be  held  to 
have  put  up  the  rope  with  the  reasonable  ex- 
pectation that  such  a  result  would  follow  if  it 
broke." 

In  Dltberner  v.  Rogers  (1883)  66  How.  Pr. 
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85,  It  was  held  that.  In  the  absence  of  knowl- 
edge of  the  weakness  of  the  structure,  a  con- 
tractor for  the  painting  of  a  building  Is  not 
liable  for  injuries  received  by  a  servant  of  one 
to  whom  he  lets  a  subcontract  owing  to  the 
hreakln^f  of  a  cross-grain  plank  In  a  scaffold 
which  had  been  furnished  by  the  owners  of  the 
building  for  the  use  of  the  defendant,  as  well  as 
of  other  persons  who  had  taken  contracts  for 
various  descriptions  of  work. 

Upon  a  motion  for  a  reargument  the  plain- 
tiff's counsel  cited  Heaven  v.  Pender  (see  ««- 
pra),  which  had  been  decided  since  the  hearing 
of  the  appeal ;  but  the  motion  was  denied.  In 
the  body  of  the  report  It  Is  not  mentioned 
whether  this  denial  was  based  on  the  ground 
that  Heaven  v.  Pender  was  not  iu  point,  or 
that  It  laid  down  an  incorrect  doctrine,  but  the 
syllabus  states  that  the  latter  was  the  ground 
upon  which  the  court  proceeded.  Clearly, 
however,  the  two  cases  differ  In  the  essential 
point  that  In  Heaven  v.  Pender  the  defendant 
was  the  person  who  furnished  the  scaffold, 
while  In  the  New  York  case  the  defendant  had 
not  professed  to  do  this.  And  apart  from  this 
the  absence  of  knowledge  of  the  defect  men- 
tioned as  one  of  the  elements  In  the  New  York 
case  would  be  sufficient  to  excuse  the  defendant, 
provided,  at  least,  constructive  as  well  as  act- 
ual knowledge  Is  Implied. 

In  Burke  v.  De  Castro  ft  D.  Sugar  Ref.  Co. 
(1877)  11  Hun,  354,  stress  was  laid  on  the  fact 
that  the  defective  appai'atus  had  been  rented 
out  to  the  plaintiff's  master,  and  was  not  under 
the  control  of  the  owner,  but  no  reference  was 
made  to  the  length  of  time  that  had  elapsed 
since  It  passed  out  of  his  control,  the  broadest 
effect  being  ascribed  to  the  want  of  privity. 
This  case  has  been  overruled  by  Davles  v.  Pel- 
ham  Hod  Elevating  Co.  (1892)  65  Hun,  573,  20 
N.  Y.  Supp.  523,  Affirmed  (1895)  146  N.  Y.  363, 
41  N.  E.  88. 

In  Smith  V.  Onderdonk  (1898)  25  Ont.  App. 
Rep.  171,  the  right  to  recover  damages  was 
denied  to  the  servant  of  a  subcontractor,  who 
was  injured  owing  to  the  want  of  a  hand  rail 
on  a  locomotive  which  his  master  had  hired 
from  the  defendant.  Burton,  Ch.  J.,  and  Osier, 
J.,  considered  that  "the  principle  on  which  the 
defendant  could  be  made  liable  to  other  persons 
than  his  bailee  Is  this,  that  he  must  have  been 
guilty  of  some  misrepresentation  or  wilful  sup- 
pression," and  such  culpability  the  evidence 
negatived.  But  this  statement  is  clearly  much 
too  broad  In  view  of  the  rulings  cited  above, 
and  ignores  the  real  differentiating  factor  in 
such  cases. 

The  effect  of  the  rule  In  its  negative  aspect 
involving  the  nonexistence  of  liability,  where 
there  Is  a  want  of  any  direct  Interest  In  the 
work  to  be  done  by  the  article  transferred.  Is 
Illustrated  in  a  very  recent  decision  by  the 
House  of  Lords  In  Caledonian  I.  R.  Co.  ▼.  Mul- 
holland  [1898]  A.  C.  216,  67  L.  J.  C.  P.  N.  S. 
1,  77  L.  T.  N.  S.  570,  where  It  was  held  (re- 
versing 8.  c.  24  Sc.  Sess.  Cas.  (4th  Ser.)  317, 
84  Sc.  L.  Rep.  310)  that  a  railway  company 
which  contracts  to  deliver  coal  at  a  certain 
station,  but  makes  an  arrangement  with  a  con- 
necting company  by  which  the  latter  is  to  be 
allowed,  for  Its  own  convenience,  to  haul  the 
cars  containing  the  coal,  under  the  management 
of  Its  own  men,  along  a  tramway  to  the  prem- 
ises Off  a  consignee,  owes  no  duty  to  the  servants 
of  the  second  company  to  see  that  the  brakes 
on  those  cars  are  In  a  fit  condition  to  be  used. 
The  Importance  of  this  case,  the  first  in  which 
the  House  of  Lords  has  had  an  opportunity  of 
discussing  the  principles  upon  which  the  extent 
of  a  defendant's  liability  Is  to  be  determined 
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under  these  and  similar  circumstances,  will 
Justify  the  extract  of  some  passages  of  con- 
slderable  length  from  the  opinions. 

'*It  Is  said,"  observed  Lord  Herschell,  "that 
the  duty  Is  this — ^that  the  Caledonian  Railway 
Company,  Inasmuch  as  they  knew  how  the  Glas- 
gow &  Southwestern  Company  were  going  to 
use  these  wagons,  were  bound  when  they  liand- 
ed  them  over  to  examine  them  In  order  to  see 
that  they  were  in  a  proper  condition,  and  if 
they  had  examined  them  they  would  have  seen 
that  they  were  not  In  a  proper  condition  :  they 
were  therefore  handing  over  wagons  which  they 
had  not  so  examined,  and  which  were  not  In  a 
proper  condition  for  use  by  the  Glasgow  ft 
Southwestern  Company ;  and  that  was  a  duty 
which  entitled  any  person  In  the  employment 
of  the  Glasgow  ft  Southwestern  Company,  who 
might  be  Injured  whilst  they  were  being  used 
by  the  Glasgow  ft  Southwestern  Company,  to 
sue  the  Caledonian  Railway  Company  if  there 
was  a  breach  of  It.  My  Lords,  I  do  not  think 
any  such  duty  has  been  established  by  the  argu- 
ments of  either  of  the  learned  counsel  for  the 
respondent.  The  Caledonian  Company  had  per- 
formed all  their  obligations  when  they  handed 
these  wagons  over ;  and  I  think  It  would  be  al- 
together unreasonable  to  maintain  that  there 
was  a  duty  on  the  part  of  the  Caledonian  Com- 
pany, after  they  had  fulfilled  their  contract  of 
carriage,  to  examine  these  wagons  and  see  that 
the  brakes  connected  with  them  were  In  a  fit 
condition  for  a  subsequent  Journey  on  which, 
for  their  puri>oses.  the  Glasgow  ft  Southwestern 
Company  were  going  to  haul  them  Into  the 
premises  of  the  gas  commissioners.  With  that 
haulage  the  Caledonian  Railway  Company  had 
nothing  to  do.  their  contract  was  at  an  end  : 
It  was  a  new  journey  along  an  entirely  different 
railway,  and  with  the  Incidents  of  that  Journey 
the  Caledonian  Railway  Company  were  alto- 
gether unconnected.  .  .  .  Reliance  waj» 
placed  upon  certain  authorities  to  which  your 
Lordships*  attention  was  called,  and  particular- 
ly upon  the  case  of  Heaven  v.  Pender  (lA8.'f> 
L.  R.  11  Q.  B.  Dlv.  503,  52  L.  J.  Q.  B.  N.  S.  7U2. 
49  L.  T  N.  S,  357,  47  J.  P.  709.  That 
case  really  seems  to  me  totally  different. 
There  some  apparatus  of  a  dock  company  was 
being  used  for  what  I  may  call  dock  purposes. 
It  was  part  of  the  facilities  which  the  docic 
afforded.  Just  as  they  did  by  their  cranes,  their 
warehouses,  or  any  other  appliances,  to  the 
vessels  that  came  to  use  their  docks.  This  par- 
ticular appliance  was  In  such  a  condition  that 
a  person  going  upon  It,  trusting,  as  he  would 
have  a  right  to  trust,  that  he  might  go  upon  It 
safely  because  It  would  bear  his  weight,  was  Ie<> 
into  what  has  been  called  a  trap  by  which  he 
sustained  an  Injury.  He  was  there  upon  the 
Invitation  of  the  dock  company ;  and,  aithougb- 
it  Is  true  that  this  staging  was  used  for  paint- 
ing a  ship,  It  was  part  of  the  appliances  sup- 
plied by  the  •  dock  company  for  purposes  con- 
nected with  the  carrying  on  of  their  business. 
It  was  one  of  the  facilities  given  by  which  they^ 
induced  vessels  to  use  their  docks  that  they  did 
supply  these  appliances.  It  was  said  that  they 
had  Invited  the  plaintiff  to  come  upon  that 
staging,  and  that  they  were  responsible  If  the 
man  so  Invited  was  led  into  the  trap  by  meana 
of  which  he  was  Injured.  ...  I  am  quite 
unable  to  see  that  that  case  has  any  application- 
to  the  present  case  at  all.  This  wagon,  at  the 
time  it  was  being  used,  was  being  used  on  a 
new  Journey  Initiated  by  the  Glasgow  ft  South- 
western Company  for  their  purposes,  and  there 
was  nothing  in  It  which  can  be  said  to  be  com- 
parable to  a  trap  created  by  or  permitted  to 
exist  by  the  Caledonian  Company  into  whlcb 
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they  iDTlted  and  led  ttie  deceased  man  to 
come.*' 

Lord  Shand  said :  "It  la  all  very  well  to 
aver  that  to  be  a  duty,  but  a  pursuer  in  circum- 
BtaDces  such  as  these  Is  bound,  not  merely  to 
say  that  there  is  a  duty,  but  to  give  the 
grounds  from  which  that  legal  duty  is  to  be 
Inferred,  and  the  only  ground  upon  which  that 
duty  Is  said  to  arise  or  to  be  inferred  is  set 
forth  In  the  clause  I  have  already  read,  which 
states  that  the  Caledonian  Company  have  been 
in  the  habit  of  giving  the  use  of  the  wagons. 
It  is  very  clear,  in  my  opinion,  that  the  givinsc 
the  use  of  the  wagons  can  infer  no  such  duty. 
If  there  had  been  any  duty  upon  the  CaledcH 
nian  Comp«iny,  as  in  a  question  with  the  pur- 
suer's deceased  husband,  it  appears  to  me  that 
it  would  have  been  a  duty  not  merely  to  have 
their  wagons  Inspected  after  arriving  at  Dum- 
fries,  but  really  to  give  sound  wagons— such 
wagons  thatit  If  an  accident  happened  from 
them,  the  Caledonian  Railway  Company  should 
only  he  excused  on  the  ground  of  a  latent  de- 
fect which  could  not  be  discovered.  But  I  can 
see  no  groi>nd  whatever  for  holding  that  hav- 
ing parted  w2th  the  wagons  at  the  station,  and 
having  nothing  to  do  with  the  contract  of  car- 
riago  subsequently,  which  might  have  been  for 
a  long  or  a  short  Journey,  there  was  a  duty  up- 
on the  Caledonian  Company,  In  a  question  with 
a  stranger  to  them,  to  have  their  wagons  either 
in  a  sound  condition  or  examined  with  care. 
It  may  or  may  not  be  that  the  Caledonian  Com- 
pany had  some  duty  towards  the  Glasgow  & 
Southwestern  Company — when  I  say  'some 
duty'  I  mean  some  obligation  under  a  separate 
contract  with  them;  but  with  that  we  have 
nothing  to  do  here,  because  there  Is  no  such 
contract  alleged  in  the  first  place,  and,  even  if 
there  were,  I  do  not  think  that  the  husband  of 
the  plaintiff  could  have  taken  the  benefit  of  it. 
Such  a  contract  would  be  res  inter  alios.  My 
Lcrds,  I  notice,  as  your  Lordship  now  upon  the 
woolsack  has  said,  that  there  seems  to  have 
been  some  discussion,  or  rather  consideration, 
on  the  part  of  I«ord  Toung  and  Lord  Trayuer, 
who  gave  the  conflicting  decisions  [in  the 
Scotch  court]  as  to  whether  the  averment  I 
have  read  amounts  to  a  statement  that  the  car- 
riages were  lent  gratuitously  by  the  one  com- 
pany to  the  other— or  whether  there  was  some 
valuable  consideration  given  for  the  use  of 
them.  But  whether  it  was  loon  gratuitous,  or 
whether  it  was  a  use  given  for  payment  of 
money,— that  is,  a  transaction  entirely  between 
the  two  railway  companies,— we  know  nothing 
al)oat  It  here;  we  cannot  look  at  it;  but  what- 
ever that  transaction  may  be,  whether  it  might 
be  such  as  would  infer  an  obligation  on  the 
pan  of  the  Caledonian  Company  in  a  question 
with  the  Glasgow  &  Southwestern  Company 
to  furnish  sound  wagons  or  to  exan^fne  the 
wagons, — whether  it  be  such  a  stipulation  as 
would  possibly  give  the  Glasgow  &  Southwest- 
ern Company  a  right  of  relief  in  the  case  of  a 
claim  such  as  is  here  made.  If  the  claim  should 
be  successful.  It  certainly  Is  a  question  which 
cannot  arise  here.  There  is  one  thing  that  is 
quite  clear,  and  that  is  that,  whatever  the  ar- 
rangement between  these  two  companies,  one 
with  the  other,  might  be,  that  would  never 
give  a  stranger  to  the  Caledonian  Railway 
Company— a  mere  servant  of  the  Glasgow  & 
Southwestern  Company — a  direct  right  of  ac- 
tion against  the  Caledonian  Railway  Company 
In  circumstances  such  as  these." 

The  fact  that  the  contract  under  which  the 
control  of  a  chattel  was  transferred  to  the 
plalntifT's  master  was  such  as  to  deprive  the 
transferrer  of  ail  right  to  examine  and  repair 
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it  will  necessarily  protect  such  transferrer, 
where  the  defect  which  caused  the  injury  came 
into  existence  afcer  the  transfer. 

Thns  a  railway  company  which  gives  a  coal 
owner  the  exclusive  use  and  possession  of  a 
chute,  under  an  agreement  by  which  the  com- 
panj'  can  only  resume  control  of  it  upon  giving 
thirty  days'  notice,  Is  not  liable  to  a  servant  of 
the  coalowner  for  Injuries  caused  by  the  de- 
fective condition  of  the  chute.  Hopkins  ▼. 
Great  Eastern  R.  Co.  60  J.  P.  86. 

All  the  Judges  seem  to  have  been  of  opinion 
that  It  was  ihe  duty  of  the  defendants  to  have 
exercised  proper  care  In  seeing  that  the  coal- 
chute  which  caused  the  plaintiff's  injury  was 
in  good  condition  at  the  time  it  was  trans- 
ferred to  the  plaintiff's  master,  the  reason  as- 
signed being  ihat  they  must  have  contemplated 
its  use  by  workmen.  Lord  Esher,  M.  R.,  lays 
it  down  as  undoubted  law  that,  "if  a  tradesman 
supplies  an  article  under  such  circumstances 
that  he  must  or  ought  to  have  known,  if  he 
had  thougiit  about  it,  that  the  article  would  be 
used  by  other  persons  as  well  as  the  purchaser, 
he  ownes  a  duty  to  those  other  persons  by  rea- 
son of  his  knowledge  that  they  will  probably 
use  it."  (See  George  v.  Skivlugton  (1869)  L. 
R.  5  Exch.  1,  39  L.  J.  Exch.  N.  S.  8,  21  L.  T.  N. 
S.  495,  18  Week.  Rep.  118,  as  noted  In  II.  e.  1, 
supra.)  Kay,  L.  J.,  noted  that  the  words  used 
by  Cotton,  L.  J.,  in  the  majority  Judgment  In 
Heaven  v.  Pender  (1883)  L.  R.  11  Q.  B.  Div. 
503,  515,  52  L.  J.  Q.  B.  N.  S.  702,  49  L.  T.  N.  S. 
357,  47  J.  P.  709,  showed  that  the  defendants 
there  would  not  have  been  held  liable  if  the  de- 
fects had  arisen  owing  to  their  neglect  after  the 
appliance  had  come  under  the  control  of  the 
plaintifTs  master. 

Of  course  a  servant  cannot  recover  against 
a  stranger  on  the  theory  that  his  Injury  was 
caused  by  the  negligent  manner  In  which  a 
block  and  tackle  were  suspended,  where  the  evi- 
dence shows  that  the  appliances  were  furnished 
by  the  plaintiff's  master,  and  put  in  place  by 
his  own  coempioyees.  Chapiu  v.  Walsh  (1890) 
37  111.  App.  526. 

By  the  Ontario  worklngmen's  compensation 
for  injuries  act  of  55  Vict.  chap.  30,  fi  4,  an 
employer  who  supplies  any  instrumentalities 
for  the  use  of  a  contractor's  workmen  is  liable 
to  them  as  If  they  were  his  own  employees, 
for  an  Injury  caused  by  a  defect  In  such  instru- 
mentalities, whore  the  dangerous  conditions  are 
due  to  the  negligence  of  the  person  intrusted 
with  the  duty  of  seeing  that  the  arrangements 
are  proper.- 

3.  Duty   of  keeping    appliance   bailed   in  eafe 
condition  usually  lies  on  bailee. 

Compare  VL  c,  9,  supra. 

An  Important  difference  between  the  obliga- 
tions owed  by  a  person  to  his  own  servant  and 
to  the  servant  of  a  contractor  arises  out  of  the 
principle  that,  where  the  owner  of  a  piece  of 
machinery,  not  in  its  nature  dangerous,  allows 
another  person  competent  to  manage  It  to  take 
and  use  It,  and  while  in  the  possession  and  use 
of  the  other  It  becomes  defective  and  Injures  a 
third  person,  the  owner  Is  not  liable.  King  v. 
New  York  C.  &  H.  R.  R.  Co.  (1876)  66  N.  Y. 
181,  23  Am.  Rep.  37. 

Hence,  in  the  absence  of  a  special  contract, 
a  person  who  furnishes  machinery  to  a  con- 
tractor for  the  performance  of  certain  work  on 
his  premises  is  under  no  obligation  to  the  con- 
tractor's servants  to  inspect  and  keep  it  in  re- 
pair while  it  is  under  the  management  uf  the 
contractor :  and  an  Instruction  ro  the  opposite 
effect  Is  thei'efod-e  erroneous.     Ibid. 
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«.  Rule   in   the    oaee  of   things   dangeroue   in 

themselves. 

A  class  of  cftses  In  which  the  want  of  privity 
of  contract  between  a  plaintiff  and  a  defendant 
is  practically  eliminated  as  an  element  In  the 
determination  of  the  rights  and  liabilities  of 
the  parties  Is  where  a  person  becomes  liable 
"for  using  or  leaving  about,  in  such  a  way  as 
to  cause  danger,  an  instrument  which  is  dan- 
gerous in  Itself.'*  Bomer,  J.,  In  Scholes  ▼. 
Brook  (1891)  63  L.  T.  N.  S.  837,  adopted  by 
I>owcn,  L.  J.,  In  Le  Llevre  t.  Gould  (1893)  1  Q. 
B.  603. 

In  Heaven  ▼.  Pender  (1883)  L.  R.  11  Q.  B. 
Dlv.  503,  52  L.  J.  Q.  B.  N.  S.  702,  49  L.  T.  N. 
S.  357,  47  J.  P.  709,  Cotton,  L.  J.,  while  de- 
clining to  concur  In  the  comprehensive  princi- 
ple laid  down  by  Brett,  M.  R.  (see  II.  e,  2, 
supra)  J  said  tha;t  he  In  no  way  Intimated  any 
doubt  as  to  the  principle  that  "anyone  who 
leaves  a  dangerous  Instrument,  as  a  gun.  In 
such  a  way  as  to  cause  danger,  or  who  without, 
.  .  .  Is  liable  for  Injuries  caused  to  others 
by  reason  of  his  negligent  act." 

The  case  which  the  learned  Judge  had  In 
mind  was  Dixon  v.  Bell  (1816)  5  Maule  &  S. 
198,  1  Starkle,  287.  The  defendant  sent  a 
young  girl  to  fetch  a  flint-lock  gun  which  was 
kept  loaded,  with  a  message  to  the  master  of 
the  house  to  draw  the  priming  before  he  deliv- 
ered It  to  hor.  This  was  done,  but  on  the  wny 
back  she  pointed  the  gun  In  sport  at  a  child, 
and  drew  the  trigger.  The  gun  went  off  and 
seriously  Injured  the  child.  The  owner  was 
held  liable,  the  court  being  of  opinion  that  he 
had  not  exercised  the  measure  of  care  de- 
manded by  the  circumstances  in  seeing  that 
the  gun  was  put  In  such  a  condition  as  to  be 
Incapable  of  doing  mischief.  "The  gun,"  said 
Bayley,  J.,  "ought  to  have  been  so  left  as  to 
be  out  of  all  reach  of  doing  harm," — a  statement 
which,  as  Is  observed  by  Sir  Frederick  Pollock, 
Torts,  *410,  "amounts  to  saying  that,  In  deal- 
ing with  a  dangerous  Instrument  of  this  kind, 
the  only  caution  that  will  be  held  adequate  In 
point  of  law  Is  to  abolish  Its  dangerous  charac- 
ter alto'gether." 

"There  Is  a  well-recogntzed  distinction  In  the 
law  between  an  act  of  negligence  which  is  Immi- 
nently  dangerous  to  the  lives  of  others  and  one 
that  Is  not  so.  In  the  former  case  the  guilty 
party  Is  liable  to  any  person  who  sustains  an 
Injury  by  the  act,  whether  there  exists  any 
privity  between  them  or  not,  while  In  the  lat- 
ter case,  the  negligent  party  Is  liable  only  to 
the  party  with  whom  he  contracted,  on  the 
ground  that  his  negligence  constitutes  a  breach 
of  his  contract"  Burke  v.  De  Castro  &  D. 
Sugar  Ref.  Co.  (1877)   11  Hun,  354. 

The  test  of  an  Imminently  dangerous  act  Is 
that  It  is  "natural  or  certain  that  Injury  or 
death  will  result  therefrom"  to  a  person  who 
ma>  be  placed  In  the  position  occupied  by  the 
complaining  party.     Ibid, 

See  also  the  passage  quoted,  infra,  from  the 
opinion  in  Devlin  v.  Smith  (1882)  89  N.  Y.  478, 
42  Am.  Rep.  311. 

One  way  of  explaining  the  extension  of  the 
limits  of  rcsponBlbility  under  such  circumstan- 
ces might  be  that  it  Is  a  legitimate  deduction 
from  the  principle  thus  stated  by  Sir  Frederick 
Pollock:  "The  risk  incident  to  dealing  with 
Arc.  fire  arms,  explosives,  or  highly  Inflammable 
matters,  corrosive  or  otherwise  dangerous  or 
noxious  fluids,  and  (It  is  apprehended)  poisons, 
Is  accounted  by  the  common  law  among  those 
which  subject  the  actor  to  strict  responsibility. 
Sometimes     the    term     'consummate    care'     Is 
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used   to   describe   the   amount   of   caution   re- 
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quired;  but  It  Is  doubtful  whether  even  this  la 
strong  enough.*'  Pollock,  Torts,  6th  ed.  p. 
470. 

But  so  far  as  regards  Injuries  arising,  as  In 
the  type  of  cases  here  under  discussion,  from 
arrangements  Involving  the  use  of,  contact 
with,  or  proximity  to,  movable  articles.  It  seems 
better  to  refer  the  liability  of  the  defendant  to 
the  conception  that  the  dangerous  qualities  of 
substances  of  this  kind  are  usually  latent,  ex- 
cept as  regards  a  small  number  of  persons  who, 
as  a  result  of  training  or  experience,  appreciate 
the  perils  Incident  to  dealing  with  them.  To 
the  mass  of  mankind,  that  Is  to  sa>,  a  thin^ 
dangerous  in  Itself,  as  the  phrase  Is  ordinarily 
understood,  constitutes  one  species  of  the  genus 
of  potentially  dangerous  conditions  to  which 
the  term  "traps"  is  applied  (see  III.  supra). 
This  confflderation  plainly  indicates  that  the 
essential  duty  of  one  who  transfers  from  his 
own  custody  to  that  of  others  a  tiling  answer- 
ing this  description  Is  to  see  that,  If  the  trans- 
ferees are  presumably  not  aware  of  Its  proper- 
ties, they  may  be  put  In  possession  of  such 
Information  as  will  enable  them  to  protect  them- 
selves and  all  remoter  transferees.  It  may  be 
said,  therefore,  that  the  true  rationale  ol  the 
action  of  the  courts  in  Imposing  upon  ti'.e  orig- 
inal transferrer  of  such  a  thing  a  responsibil- 
ity which  is  practically  unlimited  as  to  the 
persons  who  are  entitled  to  take  advantage  of 
it  Is  that  they,  as  well  as  third  persons,  who, 
in  consequence  of  the  transfer,  may.  at  some 
future  time.  In  far  the  largest  number  oC  In- 
stances, be  Ignorant  that  the  peril  threatens 
them.  The  law  simply  disregards  the  ex- 
ceptional minority  who  may  have  the  knowl- 
edge which  will  enable  them  to  protect  them- 
selves, and  predicates  a  duty  of  warning  which 
Inures  to  the  benefit  of  anyone  who  is  injured 
owing  to  his  ignorance  of  the  dangerous  quali- 
ties of  the  thing. 

Thus,  in  one  case  we  find  Parke,  B.,  laying 
it  down  that  a  legal  reaponslblllty  arises  "when 
anyone  delivers  to  another  without  notice  an 
Instrument  In  its  nature  dangerous  or  under 
porticular  circumstances,  as  a  loaded  gun  which 
he  himself  loaded,  and  that  other  person  to 
whom  It  Is  delivered  is  injured  thereby,  or  If 
he  places  it  in  a  situation  easily  accessible  to  a 
third  person  who  sustains  damage  from  it.' 
Longmeld  v.  Ilolilday  (1851^  6  Exeh.  761. 

The  same  conception  emerges  in  the  language 
used  in  other  cases  of  this  class. 

Persons  who  sell  an  article  which  they  know 
to  be  explosive  and  dangerous  for  the  purpose 
of  being  resold  in  the  market,  without  giving 
information  of  Its  nature,  are  bound  tp  con- 
template, as  a  natural  and  probable  conse- 
quence of  their  unlawful  act,  that  It  may  ex- 
plode or  Ignite,  and  Injure  an  innocent  pur- 
chojser  or  his  property,  and  must  answer  in 
damages  for  such  a  consequence  if  It  come  to 
pass.  Wellington  v.  Downer  Kerosene  Oil  Co. 
(1870)  104  Mass.  04.  Gray,  J.,  said:  "It  Is 
well  settled  that  a  man  who  delivers  an  aiticle 
which  he  knows  to  be  dangerous  or  noxioub  to 
another  person  without  notice  of  its  nature  and 
qualities  Is  liable  for  any  mjury  which  may 
reasonably  be  contemplated  as  likely  to  result, 
and  which  does.  In  fact,  result,  therefrum,  to 
that  person  or  any  other  who  Is  not  himself  in 
fault." 

So,  In  Heizerv.Klngsland&D.Mfg.Co.  (1892) 
110  Mo.  605,  15  L.  R.  A.  821.  10  S.  W.  630,  the 
court  remarked  that  the  cases  where  a  perbon 
who  sells  a  poisonous  drug  without  notifying 
the  vendee  of  Its  dangerous  properties,  by  an 
appropriate  label  or  otherwise,  has  been  held 
liable  to  anyone  who  may  afterwards  porchase 
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and  uae  It  tnpposing  It  to  be  limocuous,  w«re 
referable  to  the  principle  that  the  article  sold 
was  necessarily  and  inherently  dangeroaa  to 
hDman  life,  and  that,  as  It  did  not,  by  its  co^or 
or  otherwise,  disclose  its  true  character,  a  duly 
fedted  on  the  vendor  to  make  known  its  quali- 
ties to  the  vendee. 

In  the  same  case  It  was  observed  that  "a 
threshing  machine  is  not  in  and  of  itself  dan- 
gerous, .  .  .  and  discloses  its  uses  and  pur- 
poses as  plainly  as  does  a  handsaw  or  the  many 
other  Implements  and  machines  in  daily  use." 

So,  It  has  been  held  that  the  danger  arising 
from  the  want  of  a  cover  for  the  hatchway  of 
a  lighter  being  perfectly  obvious  to  everyone, 
the  servant  of  a  stevedore  who  falls  through 
the  hatchway,  while  working  for  a  subcontract- 
or who  has  been  placed  in  possession  of  It,  can- 
not hold  the  owner  of  the  lighter  liable  for  the 
injuries  so  received  on  the  theory  that  It  was 
delivered  to  the  subcontractor  In  an  ''Inher- 
ently dangerous  condition,"  and  that  the  dan- 
ger was  concealed  from  those  who  might  be 
rightfully  on  board.  O'Nell  v.  Everest  (lb02) 
61  L.  J.  Q.  B.  N.  S.  4G3.  66  L.  T.  N.  S.  896.  56 
J.  P.  612,  per  Lord  Uerscheli,  distinguishing 
Smith  V.  London  &  St.  K.  Docks  Co.  (1808) 
L.  R,  3  C.  P.  326.  37  L.  J.  C.  P.  N.  S.  217,  18 
L.  T.  N.  S.  403.  16  Week.  Bep.  728,  and  Heav- 
en V.  Pender  (1883)  L.  It.  11  Q.  B.  Dlv.  503. 
52  L.  J.  Q.  B.  N.  8.  702,  49  L.  T.  N.  S.  867,  47 
J.  P.  709. 

On  the  other  hand,  the  conception  that  the 
vendor  had  failed  to  provide  any  means  by 
which  the  true  character  of  the  article  sol«i 
could  be  ascertained  by  persons  having  occa- 
sion to  use  it  Is  the  true  foundation  of  the  well- 
known  ruling  that  a  druggist  who  negligently 
labels  a  deadly  poison  as  a  harmless  medicine, 
and  sells  It  so  labeled  to  dealers  in  such  arti- 
cles, is  liable  for  an  injury  to  anyone  who  after- 
wards porchases  and  uses  It,  if  there  Is  no  neg- 
ligence on  the  part  of  the  intermediate  sellers 
or  of  the  person  injured.  Thomas  v.  Winches- 
ter (1852)  6  N.  Y.  397,  57  Am.  Dec.  455. 

Similarly,  an  apothecary  who  negligently 
■ells,  as  and  for  tincture  of  ihubarb,  a  deadly 
poison  like  laudanum.  Is  liable  to  an  action  by 
the  representative  of  a  servant  of  the  purchas- 
er, who  used  the  fluid  as  a  medicine  and  died 
from  the  effects  of  It.  Norton  v.  Sewall  (1870) 
106  Mass.  143,  8  Am.  Rep.  298. 

So,  a  gas  fitter  who  leaves  an  Imperfectly 
connected  tut>e  In  the  place  where  he  Is  working 
under  a  contract  with  the  occupier  is  liable,  as 
for  "a  misfeasance  Independent  of  contract," 
for  Injuries  received  by  a  servant  of  the  occu- 
pier who  enters  the  room  In  fulfilment  of  his 
ordinary  duties,  in  consequence  of  an  explosion 
of  gas  which  escapes  from  the  tube.  Parry  v. 
Smith  (1870)  L.  R.  4  C.  P.  Dlv.  325,  48  L.  J. 
C.  P.  N.  S.  731,  41  L.  T.  N.  a  93,  27  Week. 
Rep.  801. 

The  principle  established  by  Thomas  v.  Win- 
chester is  said,  by  Grover,  J.,  in  Smith  v.  New 
York  &  H.  R.  Co.  (1859)  19  N.  Y.  127.  75  Am. 
Dec.  805,  to  be  that,  irrespective  of  any  privity 
of  contract,  a  person  Is  "liable  for  all  injuries 
SQstalned  by  anyone  without  fault,  which  were 
the  probable  consequences  of  his  negligence, 
when  such  negligence  was  imminently  danger- 
008  to  life."  it  was  to  this  principle  that  he  re- 
ferred his  ruling  In  the  later  case,  that  a  rail- 
way company  which  permits  any  portion  of  its 
track  to  be  in  a  dangerous  state  Is  guilty  of 
a  misfeasance  towards  everyone  lawfully  trav- 
eling over  it.  as.  for  example,  an  engineer  of 
another  company  to  which  It  has  granted  run- 
ning powers.  Helden,  J.,  who  delivered  another 
opinion,  did  not  discuss  the  defendsnt's  liabil- 
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ity  from  this  particular  point  of  view,  but  con- 
fined his  discussion  of  the  defendant's  liability 
for  the  defects  of  the  roadbed  to  the  question 
whether  they  had  or  had  not  fallm  short  of  the 
standard  of  care  Incumbent  upon  them  In  re- 
gard to  persons  to  whom  they  owed  the  duty  of 
exercising  such  care ;  but,  so  far  as  appears,  he 
agreed  with  his  colleague.  (As  will  be  seen  from 
VIII.  h,  sujMrOt  other  courts  have  arrived  at  the 
same  conclusion  as  to  the  llahillty  of  the  licens- 
or company  for  such  an  injury,  but  on  differ- 
ent grounds.) 

In  Cough  try  t.  Globe  Woolen  Co.  (1874)  56 
N.  Y.  124,  15  Am.  Rep.  387,  «the  same  princi- 
ple was  recognised  and  applied  to  a  case  where- 
the  plaintiff's  decedent  was  killed  by  the  fail 
of  a  scaffold  erected  by  the  defendant  upon  Its 
own  inremises  under  a  contract  between  it  and 
the  employers  of  the  person  killed.  The  de- 
cessed  not  being  a  party  to  that  contract,  the 
argument  was  urged  that  the  defendant  owed 
him  no  duty ;  but  it  was  held  that,  in  view  of 
the  facts  that  the  scaffold  was  upwards  of  50 
feet  from  the  ground,  and,  unless  properly  con- 
structed, was  a  most  dangerous  trap,  imperiling 
the  life  of  any  person  who  might  go  upon  It,, 
and  that  it  was  erected  for  the  very  purpose  of 
accommodating  the  workmen,  of  whom  the  per- 
son killed  was  one,  there  was  a  duty  toward 
them  resting  upon  the  defendant,  independent 
of  Vhe  contract  under  which  the  structure  was- 
built,  to  use  proper  diligence  In  Its  construc- 
tion. The  additional  fact  that  the  structure- 
was  on  the  premises  of  the  defendant  was  re- 
lied upon,  but  it  was  considered  by  the  court 
in  the  case  next  cited  that,  even  in  the  absence 
of  that  feature,  the  liability  could  be  referred^ 
to  the  principle  of  Thomas  v.  Winchester.   . 

So,  also,  in  Devlin  v.  Smith  (1882)  80  N.  Y. 
470,  42  Am.  Rep.  311,  it  was  held  that  the  lia- 
bility of  the  owner  of  a  building  to  a  contract- 
or's servants  for  the  collapse  of  a  scaffold' 
which  he  expressly  undertook  to  furnish  for  the 
express  purpose  of  enabling  them  to  do  certain 
work  was  placed  upon  the  ground  that  a  de- 
fective scaffold  is,  under  such  circumstances^  a* 
thing  imminently  dangerous  to  human  life,  and 
that  injury  to  the  contractor's  servants  is  a 
natural  and  necessary  consequence  of  negli- 
gence in  erecting  it.  "As  a  general  rule,"  said 
the  court,  "the  builder  of  a  structure  for  anoth- 
er party,  under  a  contract  with  him,  or  one  who 
sells  an  article  of  his  own  manufacture,  is  not 
liable  to  an  action  by  a  third  party  who  uses 
the  same  with  the  consent  of  the  owner  or  pur» 
chaser,  for  Injuries  resulting  from  a  defect 
therein,  caused  by  negligence.  The  liability  oi 
the  builder  or  manufacturer  for  such  defects  Isy 
in  general,  only  to  the  person  with  whom  be 
contracted.  But,  notwithstanding  this  rule, 
liability  to  third  parties  has  been  held  to  exist 
when  the  defect  is  such  as  to  render  the  article 
in  Itself  imminently  dangerous,  and  serious  in- 
Jury  to  any  person  using  it  is  a  natural  and 
probable  consequence  of  Its  use.  .  .  . 
Thomas  v.  Winchester  (1852)  6  N.  Y.  397,  57 
Am.  Dec.  455.  In  that  case,  Albany  v.  Cunllfl 
(1849)  2  N.  Y.  165.  was  cited  as  an  authority 
for  the  position  that  a  builder  is  liable  only  to 
the  party  for  whom  he  builds.  Some  of  the  ex- 
amples there  put  by  way  of  illustration  were 
commented  upon,  and  among  others  the  case 
of  one  who  builds  a  carriage  carelessly  and  of 
defective  materials,  and  sells  it,  and  the  pur- 
chaser lends  it  to  a  friend,  and  the  carriage, 
by  reason  of  its  original  defect,  breaks  down  and 
the  friend  is  injured,  and  the  question  Is  put. 
Can  he  recover  against  the  maker?  The  com- 
ments of  Ruggles,  Ch.  J.,  upon  this  supposi- 
titious   case,     .     .     .     and    the    ground    upon 
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which  he  answers  the  question  In  the  negative, 
show  clearly  the  distinction  between  the  two 
classes  of  cases.  He  says  that  In  the  case  sup- 
posed, the  obligation  of  the  maker  to  build 
faithfully  arises  only  out  of  his  contract  with 
the  purchaser.  The  public  have  nothing  to  do 
with  it.  Misfortune  to  third  persons,  not  par- 
ties to  the  contract,  would  not  be  a  natural  and 
necessary  consequence  of  the  builder's  negli- 
gence, and  such  negligence  is  not  an  act  immi- 
nently dangerous  to  human  life.  Applying  these 
tests  to  the  question  now  before  us,  the  solu- 
tion is  not  difficult.  Stevenson  undertook  to 
build  a  scaffold  90  feet  in  height,  for  the  ex- 
press purpose  of  enabling  the  workmen  of 
Smith  to  stand  upon  it  to  paint  the  interior  of 
the  dome.  Any  defect  or  negligence  in  its  con- 
struction which  should  cause  it  to  give  way 
would  naturally  result  in  these  men  being  pre- 
cipitated from  that  great  height.  A  stronger 
case  where  misfortune  to  third  persons  not  par- 
ties to  the  contract  would  be  a  natural  and  nec- 
essary consequence  of  the  builder's  negligence 
can  hai'dly  be  supposed,  nor  is  it  easy  to  Imagine 
a  more  apt  illustration  of  a  case  where  such 
negligence  would  be  an  act  imminently  danger- 
ous to  human  life." 

In  Bright  t.  Barnett  &  R.  Co.  (1894)  88  Wis. 
299,  26  L.  R.  A.  524,  60  N.  W.  418,  the  court, 
in  holding  that  the  owner  of  a  building  who 
undertakes  to  furnish  a  scaffold  for  the  use  of 
the  servants  of  one  who  contracts  to  do  certain 
work  in  the  building  is  liable  for  Injuries  re- 
ceived by  any  of  those  servants  In  consequence 
of  the  breaking  of  a  plank,  the  defects  of  which 
might  have  been  discovered  by  a  reasonably 
careful  inspection,  said  that  the  liability,  under 
such  circumstances,  might  be  referred  either 
to  the  principle  of  an  implied  Invitation,  or  to 
the  duty  which  the  law  Imposes  on  everyone  to 
avoid  acts  imminently  dangerous  to  the  lives 
of  others,  as  where  a  defect  is  such  as  to  render 
a  structure  so  dangerous  that  serious  injury  to 
any  person  using  it  is  a  natural  and  probable 
consequence  of  its  use.  But  the  suggestion  that 
these  principles  should  be  regarded  as  alterna- 
tive grounds,  upon  either  of  which  the  decision 
might  have  been  rested,  would  seem  to  be  based 
on  an  erroneous  conception.  The  furnishing 
of  the  defective  scaffold  could  not  create  a  lia- 
bility in  favor  of  any  persons  except  those  who 
bad  a  right  to  use  it,  and  it  was  from  the  im- 
plied Invitation  arising  out  of  the  given  cir- 
cumstances that  the  existence  of  this  necessary 
right  was  predicated  (see  II.  e,  4,  supra). 

Other  decisions  recognizing  the  same  princi- 
ple are  Davles  v.  Pelham  Hod  Elevating  Co. 
<1892)  65  Hun.  573,  20  N.  Y.  Supp.  523,  af- 
firmed without  opinion  In  (1895)  146  N.  Y. 
363,  41  N.  E.  88  (derrick  designed  for  hoist- 
ing heavy  stones).  Overruling  Burke  v.  De  Cas- 
Uo  &  D.  Sugar  Ref.  Co.  (1877)  11  Hun,  354 
(denying  that  a  defective  hoisting  rope  rented 
to  a  stevedore  was  an  imminently  dangerous 
article)  ;  Dillon  v.  Allegheny  County  Light  Co. 
(1897)  179  Pa.  482,  36  Atl.  164  (an  electric- 
light  company  held  liable  for  the  death  of  a  po- 
liceman resulting  from  his  having  attempted, 
(n  the  proper  discharge  of  his  duties,  and  with- 
out negligence,  to  put  out  of  the  way  of  persons 
passing  along  the  street  a  broken  uninsulated 
wire)  :  Savings  Bank  v.  Ward  (1879)  100  U.  S. 
195.  National  Sav.  Bank  v.  Ward,  25  L.  ed.  621 
iarg.). 

It  must  be  admitted,  however,  that  the  appli- 
cation of  the  principle  of  such  decisions  as 
Thomas  v.  Winchester  to  circumstances  in 
which  the  injury  is  caused  by  appliances  which 
are  merely  defective  Rcems  to  be  of  very  dubi- 
ous propriety.  If  that  principle  Is  available  In 
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the  case  of  an  Improperly  constructed  8caffold« 
there  seems  1o  b^  no  reason  why  it  should  not 
be  equally  available  in  the  case  of  any  agency, 
the  dangers  of  which  arise  merely  from  Its 
having  fallen  below  a  certain  required  stand- 
ard of  safety.  It  Is  obvious  that  every  kind  of 
property,  movable  as  well  as  immovable,  maj 
conceivably  be  In  such  a  state  as  to  be  immi- 
nently dangerous  to  human  life  In  the  same 
sense  as  a  defective  structure,  and  the  introduc- 
tion of  a  special  rule  of  liability  in  regard  to 
one  kind  of  industrial  apparatus  logically  In- 
volves the  necessity  of  applying  a  similar  rule 
to  all  other  kinds.  That  the  adoption  of  a 
comprehensive  doctrine  extending  responsibili- 
ty along  these  lines  would  greatly  simplify  the 
solution  of  the  problems  presented  by  the  cases 
reviewed  In  the  note,  is  suMcIently  manifest, 
and  we  have  already  ventured  to  express  our 
opinion  that  such  a  doctrine  is  th^  only  one 
which  can  be  Justified  on  any  scientific  theorj 
of  causation.  (See  II.  d,  4,  supra.)  But  until 
the  time  comes  for  the  acceptance  of  this  doc- 
trine in  its  entirety,  the  cases  last  cited  must 
be  regarded  as  being  outside  the  general  cur- 
rent of  authority,  though  the  actual  decisions 
may  be  sustained  without  difficulty  upon  the 
principles  developed  in  the  preceding  sections 
of  this  subdivision. 

These  views  are  strongly  supported  by  sever- 
al decisions  which  seem  to  be  wholly  irreconcil- 
able with  the  views  of  the  New  York  court. 

A  car  with  defective  brakes  is  not  '*an  In- 
strument noxious  or  dangerous  in  Itself  which 
might  produce  an  accident  from  the  mere  han- 
dling of  it.*'  Caledonian  R.  Co.  v.  Mulholland 
(1898)  A.  C.  216,  232,  per  Lord  Shand :  S.  P. 
Roddy  V.  Missouri  P.  R.  Co.  (1891)  104  Mo.  234, 
12  L.  R.  A.  746,  15  S.  W.  1112. 

Wright  V.  Delaware  &  H.  Canal  Co.  (1886) 
40  Hun,  843,  is  to  the  same  effect,  but  as  no 
reference  1^  made  in  the  opinion  to  the  rulings 
of  the  court  of  appeals  as  to  scaffoldings,  it  is 
not  easy  to  say  what  value  the  decision  has  as 
an  Independent  authority. 

The  manufacturer  of  a  freight  elevator 
which  i)roves  to  be  defective  and  causes  injury 
to  an  employee  of  the  purchaser  while  it  is  be- 
ing operated  on  trial  cannot  be  held  liable  for 
the  accident,  on  the  theory  that  It  belongs  to 
the  class  of  things  imminently  dangerous  to 
human  life.  Zleman  v.  Kieckhefer  Elevator 
Mfg.  Co.   (1895)  90  Wis.  497,  63  N.  W.  1021. 

A  locomotive  without  a  handrail  at  the  back 
of  the  tender  for  brakeroen  to  grasp  when  mak- 
ing a  coupling  Is  not  an  inherently  noxious  or 
deadly  thing  in  such  a  sense  that  a  contractor 
who,  with  a  knowledge  of  its  defects,  delivered 
it  without  warning,  to  a  subcontractor  to  be 
used  for  the  latter*s  work,  must  respond  In 
damages  for  nn  injury  received  by  one  of  his 
brakemen,  who  was  thr<)wn  off  the  tender  by 
the  Jar  of  a  collision  between  It  and  a  car  which 
he  was  coupling.  Smith  v.  Onderdonk  (1898) 
25  Out.  App.  Rep.  171. 

Defective  tackle  used  in  loading  a  ship  Is  not 
an  inherently  dangerous  article.  The  Mnry 
Stewart  (1881)  5  Hughes,  312:  S.  P.  Burke  v. 
De  Castro  &  D.  Sugar  Ref.  Co.  (1877)  11  Hun. 
354 ;  but  this  case  was  overruled  in  Davles  v. 
Pelham  Hod  Elevating  Co.  (1892)  65  Hun,  573. 
20  N.  Y.  Supp.  523,  Aflirmed  (1893)  146  N.  Y. 
363,  41  N.  E.  88. 

Nor  is  a  threshing  machine.  Heizer  v. 
Kingsland  &  D.  Mfg.  Co.  (1892)  110  Mo.  605, 
15  L.  R.  A.  821,  19  S.  W.  630. 

Nor  is  an  unguarded  revolving  shaft.  Ryan 
V.  Wilson  (1879)  13  Jones  &  S.  273. 

The  work  of  trucking  and  hauling  the  ore  Im 
a  gold  mine  is  not  an  Intrinsically  dangerous 
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work.  In  Bach  a  sense  that  a  mineowner  who 
lets  it  oat  by  coDtract  can  be  held  liable  for  In- 
Jaifes  Inflicted  through  Its  negligent  perform- 
ance bj  the  serrants  of  the  contractor  upon  the 
lervant  of  another  person  who  has  contracted 
to  do  the  Btoplnsr  In  the  same  mine.  Martin 
▼.  Snnllght  Gold  Mln.  Co.  (1896)  17  New  South 
Wales  L.  R.  ^64. 

Compare  also  the  cases  denying  the  qnallty 
of  an  essentially  dangerous  agency  to  a  steam- 
boiler.  Losee  v.  Clute  (1873)  61  N.  Y.  494 
(neigbbor  lojured). 

To  a  negligently  constructed  flywheel.  Loop 
T.  Litchfleld  (1870)  42  N.  Y.  351  (lessee  Injured). 

To  crude  petroleum.  Goodlander  Mill  Co.  ▼. 
Standard  OH  Co.  (1894)  24  U.  B.  App.  7,  03 
Fed.  Rep.  400.  11  C.  C.  A.  253.  27  L.  R.  A.  583 
(property  of  consignor  damaged  by  contact  of 
the  petroleum  with  a  flre.) 

d.  LiaWity  as  dependent  on  proximity  of  oauee. 

L  When  the  ohain  of  caueaiion  i$  complete  or 

irohen. 

Cases  of  the  class  we  are  dealing  with  have 
sometimes  been  discussed  from  the  standpolftt 
of  proximity  or  remoteness  of  cause.  It  would 
be  out  of  place  to  enter  here  upon  a  detailed  ex- 
position of  this  branch  of  law,  and  we  shall 
merely  cite  the  rulings  which  either  bear  di- 
rectly upon  or  Illustrate  Inferentlally  the  right 
of  a  servant  to  recover  damages. 

In  a  few  railway  cases,  turning  upon  the  lia- 
bility of  the  company  which  transfers  a  defect- 
iTe  car  to  another  company  for  Injuries  received 
by  the  employees  of  the  latter,  the  main  con- 
troversy centered  upon  the  question  whether. 
aisnmlDg  the  correctness  of  the  general  propo- 
rtion that  the  delivering  company  would  be  re- 
sponsible to  the  servants  of  the  receiving  com- 
pany for  injuries  due  to  the  car.  before  the  lat- 
ter company  had  a  reasonable  opportunity  to 
Inspect  It,  the  omisalon  of  the  latter  to  make 
such  Inspect  ion  for  the  security  of  Its  own  em- 
ployees should  not  be  regarded  as  the  Interven- 
tion of  an  Independent  cause,  relieving  the  de- 
llTerlng  company  from  responsibility,  or  wheth- 
er the  responsibility  should  be  treated  as  rest- 
ing upon  both  companies  concurrently. 

On  the  one  hand,  the  doctrine  has  been  laid 
down  that  the  failure  of  a  railroad  company  to 
inspect,  or  at  least  promulgate  a  rule  In  regard 
to  Inspecting,  cars  received  from  a  lumber  mer- 
chant. In  order  to  ascertain  whether  their  loads 
are  securely  fastened.  Is  such  Intervention  of  a 
haman  agency  as  breaks  the  causal  connection 
between  any  negligence  of  which  the  lumber 
merchant  may  have  been  guilty  in  regard  to  the 
loading  and  an  injury  received  by  a  servant  of 
the  railroad  company  In  consequence  of  the 
flhiftlng  of  the  load.  Fowles  v.  Brlggs  (1898) 
(Mich.)  40  L.  R.  A.  528.  74  N.  W.  1046. 

Compare  with  this  case  Goodlander  Mill  Co. 
▼.  Standard  Oil  Co.  (1894)  24  U.  B.  App.  7.  63 
Fed.  Rep.  400,  27  L.  R.  A.  583,  11  C.  C.  A.  253, 
where  the  negligence  of  the  consignee  in  allow- 
ing crude  petroleum  to  escape  from  a  tank-car 
was  held  to  break  the  causal  connection  be- 
tween the  negligence  of  the  shipper  in  not  pro- 
Tiding  a  valve  to  regulate  the  outflow  of  the 
oil.  and  damage  to  property  resulting  from  the 
contact  of  the  oil  with  a  flre.  Clearly  the  de- 
cision must  have  been  the  same  If  the  plaintiff 
tad  been  a  person  working  on  the  premises. 

Compare  Smith  v.  Onderdonk  (1898)  25  Out. 
App.  Rep.  171,  where  one  of  the  grounds  upon 
mhlch  Osier.  J.,  considered  that  the  servant  of 
a  subcontractor  who  was  injured  owing  to  the 
want  of  a  hand  rail  on  a  locomotive  hired  from 
the  defendant  by  his  master  could  not  recover 
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damages,  was  that  the  defect  was  quite  obvi- 
ous, and  that  the  proximate  cause  of  the  in- 
jury was  therefore  the  negligence  of  the  sub- 
contractor In  taking  it  over  in  its  defect' ve  con- 
dition and  using  It. 

Compare  1  Seven,  Neg.  62  et  seq.,  where, 
however,  the  learned  author,  in  undertaking  to 
solve  all  the  cases  of  this  type  by  considering 
v/hether  there  was  or  was  not  room  for  the  in- 
terposition of  an  Independent  act  of  negligence 
in  omitting  to  examine  the  thing  which  caused 
the  injury,  seems  to  have  gone  further  than  the 
cases  themselves  warrant. 

On  the  other  hand,  It  has  been  held  that  the 
fact  that  the  Immediate  employer  of  a  brake- 
man,  one  of  two  connecting  companies,  was 
negligent  in  not  properly  Inspecting  a  car  re- 
ceived from  the  other  company,  will  not  relieve 
the  latter  from  responsibility  for  an  injury 
caused  by  the  defective  condition  of  the  car. 
The  second  company's  omission  of  Its  duty  does 
not  break  the  causal  connection  between  the 
negligence  of  the  flrst  company  and  the  Injury, 
and  neither  can  excuse  itself  through  the  de- 
fault of  the  other.  Moon  v.  Northern  P.  R.  Co. 
(1801)  46  Minn.  106,  48  N.  W.  679  (approving 
the  principle  laid  down  by  Brett,  M.  R.,  in 
Heaven  v.  Pender.  II.  e,  2,  supra).  The  court 
said:  **It  is,  then,  the  primary  duty  of  the 
company  seeking  such  transportation  to  use 
due  diligence  to  provide  cars  reasonably  safe 
for  the  service  contemplated.  The  rule  above 
referred  to,  adopted  by  these  companies,  re- 
quiring the  Northern  Padflc  Railroad  Company 
to  Inspect  and  repair  cars  before  transfer  and 
acceptance,  is  a  recognition  of  this  duty.  But 
such  duty  is  not  limited  to  the  corporations  as 
such,  but  extends  to  and  Is  owed  to  the  serv- 
ants wbo  must  necessarily  handle  the  cars,  and 
who  are  exposed  to  danger  arising  from  their 
unsafe  or  defective  condition.  One  may  owe 
two  distinct  duties  In  respect  to  the  same  thing, 
—one  of  a  special  character  to  one  person, 
growing  out  of  special  relations  to  him ;  and  an- 
other, of  a  general  character,  to  those  who 
would  necessarily  be  exposed  to  risk  and  dan- 
ger from  the  negligent  discharge  of  such  duty. 
.  .  .  We  do  not  Inquire  as  to  the  application 
of  the  rule  here  considered  to  Intermediate  car- 
riers. The  delivery  of  the  car  to  the  servants 
of  the  Manitoba  Company  was  an  afDrmatlon 
that  the  car  was  flt  for  use.  and  the  latter  were 
entitled  to  repose  confidence  in  the  Implied  as- 
surance that  such  was  the  fact.  Undoubtedly, 
by  virtue  of  the  relation  of  master  and  servant, 
the  Manitoba  Company  would  be  liable  to  its 
employees  if  It  undertook  to  use  cars  of  another 
company  without  due  Inspection,  and  they 
should  turn  out  to  be  defective  and  unsafe  by 
reason  of  defects  which  might  be  ascertained 
by  a  reasonably  careful  inspection.  Gottlieb 
V.  New  York,  L.  E.  &  W.  R.  Co.  (1885)  100  N. 
Y.  462,  3  N.  B.  844;  Fay  v.  Minneapolis  ft  St. 
L.  R.  Co.  (1883)  30  Minn.  231,  15  N.  W.  241. 
But.  as  respects  the  condition  of  the  car  at  the 
time  It  was  delivered,  the  Manitoba  Company 
did  not  owe  the  duty  of  inspection  and  repair 
to  the  Northern  Pacific  Railroad  Company.  It 
might  refuse  to  receive  and  haul  It,  if  not  in 
good  condition,  but  the  primary  duty  to  use  due 
diligence  to  see  that  the  car  was  then  safe  and 
in  suitable  repair  rested  upon  the  latter  com- 
pany, though  the  Manitoba  Company  might  al- 
so be  subject  to  lln  bill  ties  and  duties  in  respect 
to  the  car,  growing  out  of  Its  acceptance,  pos- 
session, and  subsequent  use.  And  the  com- 
pany owning  the  car  should  be  held  responsible 
for  the  consequences  of  Its  own  wrongful  or 
negligent  acts  or  omissions,  notwithstanding 
concurring  negligent  acts  or  omissions  of  the 


120 


Unitbd  States  Circuit  Couiit  of  Appbals. 


company  receiving  the  car.  The  negligence  of 
the  latter  does  not  excuse  or  relieve  the  former 
from  Unbillty  for  Injuries  resulting  from  its 
negligence." 

This  case  was  cited  with  approval  and  fol- 
lowed In  Pennsylvania  R.  Co.  v.  Snyder  (1896) 
55  Ohio  St.  342.  45  N.  E.  559.  the  court  saying: 
"It  Is  not  essential  to  the  liability  of  the  plaln- 
tiC!  in  error  that  Its  negligence  should  be  the 
sole  cause  of  the  injury;  but  If  that  result  was 
produced  by  the  negligence  of  both  companies, 
each  contributing  a  necessary  condition  to  the 
result,  either,  or  both,  might  be  held  responsi- 
ble at  the  election  of  the  party  injured;  neith- 
er couM  claim  exoneration  on  account  of  the 
fault  of  the  other.  The  negligence  of  the 
plaintiff  in  error  was  undoubtedly  the  iirlmary 
cause.  If  it  had  not  furnished  the  defective 
car,  the  injury  could  not  have  occurred.  Neith- 
er could  it,  if  the  Lake  Shore  Company  had  not 
ri'u  the  cnr  over  its  road;  aa4  it  might  net  iiave 
douo  go  if  tliat  company  had  made  a  proper  In- 
spection of  the  car.  But  it  was  the  act  of  that 
comf^any  in  hauling  the  car  over  its  road  that 
contributed  to  bring  about  the  injury,  rather 
than  its  failure  to  have  it  properly  Inspected; 
for  if  the  car  had  not  been  so  moved,  no  injury 
could  have  happened,  however  negligent  the  in- 
spection may  have  been.  The  most  that  can  be 
claimed  from  the  omission  of  the  proper  in- 
spection by  the  Lake  Shore  Company  is,  that 
it  failed  to  cure  or  remove  the  previous  negli- 
gence of  the  plaintiff  in  error,  and  thereby  in- 
terrupt the  consequences  which  were  likely  to 
and  did  flow  from  it.  That  failure  cannot  with 
propriety  be  said  to  have  broken  the  connection 
between  the  negligence  of  the  plaintiff  in  er- 
ror and  the  injury  resulting  from  the  use  of  the 
defective  car,  or  to  have  been  the  self-operating 
cause  of  the  injury.  That  the  car  would  be 
hauled  over  the  road  of  the  Lake  Shore  Com- 
pany was  contemplated  by  both  of  the  compa- 
nies when  it  was  delivered;  it  was  delivered 
for  that  purpose.  The  plaintiff  in  error  knew 
It  could  not  be  so  hauled  without  the  services 
of  brakemen  and  other  employees  of  the  com- 
pany haullug  it,  and  ordinary  prudence  would 
suggest  that  if  It  furnished  a  defective  car,  or 
failed  to  observe  due  care  in  providing  cars 
that  were  reasonably  safe  and  fit  for  the  serv- 
ice contemplated,  those  employees  might,  and 
probably  would,  suffer  injuries  in  consequence. 
The  Jury  might  therefore  properly  find,  as  they 
did  under  instructions  to  which  no  exceptions 
were  taken,  that,  while  the  negligence  of  the 
Lake  Shore  Company  was  a  contributing  condi- 
tion to  the  injury  sustained  by  the  plaintiff  be- 
low, the  negligence  of  the  plaintiff  in  error  was 
the  culpable  and  proximate  cause.  .  .  . 
The  traffic  arrangement  between  these  two  rail- 
road companies  contemplated  that  cars  fur- 
nished by  the  plaintiff  In  error  to  the  other 
company  would  be  handled  by  the  employees 
of  the  company  receiving  them,  and  a  prudent 
person  would  reasonably  anticipate  and  fore- 
see rhat  such  employees  would  be  exposed  to 
the  danger  of  receiving  injuries  in  handling  a 
defective  car  so  furnished,  or  one  with  defect- 
ive appliances;  and  therefore  the  plaintiff  in 
error  owed  a  duty  to  such  employees  operating 
a  train  in  which  such  a  car  might  be  placed, 
which  was  to  use  reasonable  care  In  making  in- 
spection of  the  cars,  and  putting  them  in  safe 
condition,  before  they  should  be  placed  in 
charge  of  the  employees.  The  services  of  such 
employees  being  necessary  to  accomplish  the 
transportation  intended,  the  delivery  of  a  car 
to  be  transported  over  the  road  amounts  to  an 
invitation  to  the  employees  to  go  upon  and 
handle  it,  and  an  assurance  that  they  may  safe- 
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ly  do  so  In  the  course  of  their  employment  la 
transporting  it  to  its  destination." 

In  one  case  of  a  somewhat  similar  type  the 
plaintiff  chose  to  rely  upon  the  theory  that  the- 
arrangement  between  the  delivery  and  receiv> 
ing  company  was  such  as  to  make  them  part- 
ners, anil  it  was  held  that  no  wich  affect 
could  be  attributed  to  an  agreement  by  whlcli- 
the  M.  Company  agreed  to  transport  over  itfr 
road  the  coal  of  the  D.  Company  at  a  stipulated- 
price  per  ton,  and  apon  the  further  considera- 
tion of  receiving  a  certain  portion  of  the  net 
proceeds  of  the  coal.  There  was  said  to  be  no- 
such  privity  of  contract  between  the  D.  Com- 
pany and  a  brakeman  In  the  employ  of  the  M. 
Company  as  would  render  the  D.  Company  liar 
ble,  as  master,  for  injuries  received  by  such> 
brakeman  in  consequence  of  the  defective  con- 
dltkm  of  a  brake  on  one  of  its  cars  which  gave 
way  while  on  the  road  of  the  M.  Company. 
Wright  V.  Delaware  &  H.  Canal  Co.  (1886)  40 
Hun.  843. 

Where  the  servants  of  the  lessee  of  some  ot 
the  appliances  in  a  marble-sawing  yard  so  neg- 
ligently manage  a  derrick  that  a  block  of  mar- 
ble which  is  being  hoisted  swings  agalns^  an- 
other block  and  throws  it  upon  one  'of  their 
fellow  servants,  the  rule  as  to  concurrent  re- 
spooslbtllty  cannot  be  invoked  in  an  action 
against  the  owner  of  the  yard  to  recover  dama- 
ges for  th?  Injiiry  so  caused,  where  it  appears- 
thot  the  block  which  fell  was  legally  in  the 
yard,  secure  frpm  ordinary  Interference,  and* 
piled  in  such  a  manner  that,  according  to  the- 
normal  course  of  events,  it  could  not  injure  any- 
one. Connelly  v.  Rist  (1897X  20  Misc.  31,  45- 
N.  T.  Supp.  321. 

Where  an  article  whlcli  is  in.  itself  harmless, 
and  becomes  dangerous  only  by  being  com- 
bined with  another,  is  sold  by  mistake,  one- 
who  purchases  it  of  a  third  party  and  mixes  it 
with  another  substance,  thereby  forming  a 
highly  dangerous  explosive,  is  not  entitled  to 
recover  against  the  original  vendor  for  Injurlea- 
caused  bv  the  explosion  of  the  mixture.  Dav- 
idson V.  Nichols  (18G6)  11  Allen,  514. 

In  the  absence  of  contract  or  false  represen- 
tation, said  the  court  in  McDonald  v.  Snelllp^ 
(1867)  14  Allen,  2!40, -commenting  on  this  rul- 
ing, a  '^mistake  in  regard  to  an  article  in  its- 
own  nature  ordinarily  harmless  .  .  .  was- 
not  a  violation  of  any  public  duty,  or  negligence 
of  such  a  wrongful  and  Illegal  character  as  to 
render  the  party  liable  for  its  consequences  to 
third  persons.  Nor  was  it  a  natural  and  prob- 
able conaeiiuence  of  such  a  mistake  that  this 
ordinarily  Innocuous  substance  would  be  mixed^ 
with  another  chemical  agent,  become  explosive 
by  the  combination,  and  a  third  party  thereby 
be  Injured." 

The  reasoning  of  the  court  of  appeal  in  Cun- 
nlngton  v.  Great  Northern  R.  Co.  (1883)  49  L. 
T.  N.  S.  302,  48  J.  P.  134,  where  the  Injury 
complained  of  was  one  to  the  consignee's  prop- 
erty, is  sufficiently  general  to  have  been  appli- 
cable if  the  Injury  had  been  to  a  servant  or 
the  consignee.  It  Is  to  the  effect  that  a  car- 
rier is  not  bound  to  anticipate  that  the  empty 
casks  which  are  returned  by  a  customer  to  the 
vendor  of  a  certain  fluid  to  be  filled  will  not 
be  examined  before  they  are  filled,  and  that  a 
statement  of  claim  gives  rise  to  no  cause  of  ac- 
tion when  It  shows  merely  that  a  wrong  set  of 
cosks  containing  the  dregs  of  another  fluid* 
were  delivered,  and  that  the  consignee,  not 
knowing  and  having  no  reasonable  means  or 
knowing  of  the  error,  filled  the  casks  with  the 
fluid  ordered,  which  was  consequently  spoilt. 

Compare  also,  as  resting  on  a  principle  an- 
alogous to   that   which,  underliea  these   cases^ 


1893. 
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Pleret  v.  Wlnaor  (1861)  2  Cliff.  18,  Fed.  Cu. 
No.  11,11H),  where  the'  shipper  of  a  commodity 
pctsesslng  propertlen  which  rendered  it  injuri- 
oai  to  other  parts  of  the  cargo  in  contact  with 
It  and  not  the  charterer  of  the  Tessel,  was 
held  liable  for  the  increased  expenses  thereby 
entailed  in  discharging  the  cargo. 

It  is  sufficiently  obyioos  that  there  is  no  con- 
cttenation  of  cause  and  effect  where  the  injury 
or  the  serrant  is  shown  to  have  resulted  either 
from  a  defect  wliich  supervened  after  the  in- 
jarlooa  agency  passed  under  the  control  of  his 
mastert  or  from  the  negligence  in  respect  to 
the  supervision,  inspection,  or  management  of 
tliat  agency  by  his  master  or  Ills  coemployees. 

The  principal  employer  is  not  liable  for  in- 
juries caused  by  defective  appliances  where 
the  terms  of  the  contract  are  that  the  contrac- 
tor "must  satisfy  himself  as  to  the  condition 
and  strength  of  all  materials  provided  for  him, 
it  being  understood  that  he  may  stop  work  till 
the  necessary  repairs  or  alterations  are  made.*' 
UcGlIl  V.  Bowman  (1800)  18  Sc  Sess.  Cas.  (4th 
Ser.)  206. 

The  owner  of  an  Implement  or  piece  of  ma- 
chinery may  lawfully  allow  another  to  take  and 
use  it,  and  1^  not  responsible  If,  in  using  it,  it 
becomes  defective  and  causes  injury  to  a  third 
person- -especially  where  the  article  is  not  in 
its  nature  dangerous,  and  is  placed  in  the  pos- 
session of  a  person  competent  to  manage  It. 
King  V.  New  York  C.  &  H.  R.  R.  Co.  (1876)  66 
N.  Y.  181,  23  Am.  Rep.  37. 

An  owner  who  furnishes  an  apparatus  for 
hoisting  which  is  in  a  reasonably  safe  condition 
cannot  be  beid  responsible  for  injuries  result- 
ing from  its  improper  management  to  an  em- 
ployee of  an  Independent  contractor  using  such 
apparatus  in  his  work.  Plette  v.  Bavarian 
Brewing  Co.  (1802)  01  Mich.  605,  S2  N.  W.  152. 

The  servant  of  one  who  has  contracted  to  do 
grading  work  for  a  railway  company  cannot  re- 
cover for  injuries  caused  by  a  car's  running  off 
a  trestle  erected  by  the  company  for  the  per- 
formance of  the  work,  where  neither  the  car 
nor  the  trestle  was  defective,  and  the  accident 
was  caused  by  the  way  in  which  the  car  was 
managed.  Central  R.  &  Bkg.  Co.  v.  O'Hara 
11872)  46  Ga.  417. 

The  owner  of  a  building,  who  furnishes  it,  to- 
gether with  the  machinery  in  It,  to  a  contrac- 
tor. Is  not  liable  for  any  injuries  to  a  servant 
of  the  contractor  which  are  due,  not  to  the  de- 
fect of  the  machinery,  but  to  its  negligent  use 
by  the  contractor  or  his  employees.  Reler  v. 
Detroit  Steel  &,  Spring  Works  (1896)  100  Mich. 
245,  67  N.  W.  120. 

A  vessel  is  not  liable  for  Injuries  received  by 
a  stevedore  through  the  giving  way  of  tackle 
furnished  for  the  use  of  his  master,  where  the 
apparatus  was  new  and  apparently  fit  for  the 
purpose  intende<l  when  It  was  handed  over  to 
the  master  stevedore,  and  the  accident  hap- 
pened after  it  had  been  in  use  several  days, 
daring  which  it  was  not  under  the  control  of  the 
officers  of  the  vessel.  The  Dago  (1887)  81  Fed. 
Kep.  674. 

The  mere  fact  that  the  lessor  furnished  the 
planks  whtch  his  lessee  used  for  the  purpose  of 
coottructlng  a  scaffold  for  the  use  of  the  iat- 
ter's  employees  will  not  render  him  liable  for 
Injuries  received  by  one  of  these  employees 
through  the  giving  way  of  the  scaffold.  The 
lessor,  under  such  circumstances,  does  not  war- 
rant that  all  the  planks  were  fit  for  use.  Mul- 
cafay  y.  New  York  Floatlug  Dry  Dock  Co. 
(ISIS)  8  Daly,  0.3. 

In  Hofnagle  v.  New  York  C.  &  H.  R.  R.  Co. 
(1874)  55  N.  Y.  608,  where  the  arch  of  a  bridge 
which  waa  In  process  of  construction  collapsed 
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and  injured  the  plaintiff,  a  servant  of  the  con- 
tractor for  the  work,  It  was  urged  that  the 
failure  of  the  defendant  to  furnish  to  the  coif* 
tractor  sufficient  '^centers"  tor  the  proper  prog- 
ress of  the  work  was  negligence  which  was  In  a 
legal  sense  causative  of  the  injury.  The  court, 
however,  rejected  this  contention,  saying: 
"Let  it  be  conceded  for  this  case,  that  there 
was  a  failure  to  keep  the  contract  to  furnish 
them,  did  that  give  authority  from  the  defend- 
ant to  either  the  contractor  or  the  foreman, 
or  was  It  the  legal  moving  cause  for  either,  to 
heedlessly  remove  the  still  needful  support  to 
the  arch?  It  will  not  be  claimed  that  if  the 
contractor,  for  lack  of  'centers'  with  which  to 
carry  on  his  work  with  such  speed  as  he  had 
right  to  use  with  his  own  men,  had  struck  the 
one  under  the  arch  before  its  materials  had 
hardened  to  self-support,  and  injury  had  hap- 
pened to  one  of  them,  that  the  defendant  would 
have  been  liable  to  the  injured  workman.  Win- 
terbottom  v.  Wright  (1842)  10  Mees.  &  W.  100. 
And  why  not?  Because  it  would  have  been  the 
duty  ot  the  contractor,  before  he  subjected  the 
arch  to  the  strain  of  its  own  weight,  to  learn 
if  it  was  self-supporting,  and  it  would  have  been 
his  negligence  If  he  did  not ;  and  Ms  negligence 
would  not  have  been  a  proximate  or  natural 
result  of  a  failure  by  the  defendant  to  keep  Its 
contract  with  him.  And  besides,  the  defend- 
ant was  not  liable  for  the  contractor's  negli- 
gence to  the  contractor's  workmen.  No  more 
was  a  failure  of  the  defendant  to  keep  Its  con- 
tract a  proximate  and  natural  cause  of  the  neg- 
ligence or  the  foreman  in  striking  the  'center' 
before  the  arch  was  stout  enough.  Equally 
was  It  his  duty  to  know  Its  true  condition,  and 
to  make  no  rash  experiment  of  Its  virtue :  equal- 
ly was  it  his  negligence  not  so  to  do ;  no  more 
was  the  defendant  liable  to  his  fellow  servants 
for  his  negligence  therein.  Its  contract  was 
with  LIghthall.  He  aiooe  could  suffer  damage 
In  contemplation  of  law  from  a  breach  thereof 
by  It.  Nonperformance  of  It,  If  such  there  was, 
was  not  the  cause,  nor  the  causa  oauaans  of 
this  111  result  of  an  imprudent  act.  It  did  not 
have  legal  relations  with  It.  It  did  not  glva 
authority  for  It.  It  did  not  make  the  removal 
of  the  support,  before  the  mortar  In  the  arch 
was  sufficiently  set,  a  matter  of  pressing  ne- 
cessity. The  most  It  could  naturally  produce 
was  a  cessation  of  the  work  for  the  lack  of  the 
means  to  proceed  with  It.  So  that  the  act  of 
removal,  in  legal  contemplation,  had  Its  spring 
no  farther  back  than  In  the  carelessness  of  him 
who  directed  It,  be  he  LIghthall,  the  contract- 
or, or  Fripp,  the  foreman.  For  this  the  defend- 
ant Is  not  liable." 

A  dock  company  which  provides  a  platform 
to  be  laid  from  the  vessels  to  the  quays,  but  has 
promulgated  a  rule  cautioning  masters  to  look 
to  their  moorings,  owes  no  duty  to  the  servants 
of  a  stevedore  to  see  that  the  mooring  ropes  are 
hauled  in  so  as  to  prevent  a  ship  from  drifting 
away  from  the  quay,  as  It  sinks  lower  in  the 
water  with  the  progress  .of  the  loading,  and  If 
such  a  platform,  while  one  of  these  servants 
Is  on  it,  falls  into  the  water  by  reason  of  the 
drifting  of  the  ship,  and  the  consequent  widen- 
ing of  the  space  bridged  by  the  platform,  the 
company  Is  not  liable  for  the  resulting  Injury. 
The  plaintiff's  case  Is  not  strengthened  by  the 
fact  that  the  company  had  previously  been  in 
the  habit  of  altering  the  moorings.  Loader  v. 
London  Docks  (1801)  8  Times  L.  R.  5.  Lord 
Esher  doubted  whether  the  action  would  IM 
even  if  the  plaintiff  had  been  Induced  to  l>e- 
lleve  that  the  company  were  going  to  alter  the 
moorings  before  he  went  on  the  platform.  Fry 


122 


Umitbd  Statbb  CIBCUIT  Ck>UBT  OF  Affbaia 


Feb., 


and  Lopes,  L.  J  J.,  declined  to  express  any  opin- 
ion on  this  point. 

Where  a  truck  Is  hired  from  the  owner  for 
use  In  a  procession,  and  the  driver  Is  Injured 
1>y  the  collapse  of  a  defective  superstructure 
built  on  it  by  the  hirers,  the  remedy  of  the 
4river  is  against  the  hirer,  and  not  against  the 
owner.  Hardy  ▼.  Shedden  Co.  (1897)  47  U.  S. 
App.  362,  78  Fed.  Rep.  610,  24  C.  C.  A.  261,  87 
fj.  R.  At  o3« 

2.  OoHcurreni  ItobiUfy. 

See  also  YI.  e,  9,  supra,  ad  flnem. 

In  some  cases  the  principle  has  been  applied 
that  a  person  is  liable  for  an  Injury  caused  by 
the  concurring  negligence  of  himself  and  a  third 
party  to  the  same  extent  as  for  an  Injury  caused 
entirely  by  his  own  negligence. 

Thus,  a  railroad  company  is  not  relieved  from 
liability  for  Injuries  to  the  employee  of  another 
company  by  its  negligence  by  the  fact  that  neg- 
ligence of  other  employees  of  the  latter  com- 
pany— fellow  servants  with  the  injured  em- 
ployee— also  contributed  to  the  Injury.  Chi- 
cago,-R.  I.  &  P.  R.  Co.  V.  Sutton  (1894)  27  U. 
fi.  App.  310,  63  Fed.  Rep.  304,  11  C.  C.  A.  251 
(collision  at  crossing)  ;  Moulder  v.  Cleveland, 
<:.  &  S.  R.  Co.  (1896)  1  Ohio  N.  P.  861,  2  Ohio 
LegaJ  News.  640. 

So,  '-.he  liability  of  a  landlord  to  the  servant 
•of  a  tenant  Injured  through  the  fall  of  a  shaft 
'by  which  he  has  undertaken  to  transmit  power 
from  a  building  occupied  by  himself  to  the  one 
demised  is  complete  upon  proof  that  he  or  his 
agents  were  negligent  in  the  use  of  the  trans- 
mitting apparatus.  In  such  a  case,  therefore, 
it  is  immaterial  whether,  under  the  terms  of  the 
lease,  the  landlord  or  the  injured  person's  em- 
ployer was  to  keep  that  apparatus  In  repair, 
for  he  cannot  excuse  his  own  or  his  agent's  want 
of  care  by  showing  that  such  an  obligation 
rested  on  the  lessee.  Poor  v.  Sears  (1891)  154 
Mass.  639,  28  N.  B.  1046. 

So,  where  there  has  been  a  nuisance  of  con- 
tinued existence  upon  demised  premises,  the 
lessor  and  the  lessee  may  both  be  liable  for 
damages  resulting  therefrom — ^the  lessee  In  the 
actual  occupation  of  the  premises,  if  he  con- 
tinues the  nuisance  after  notice  of  Its  existence 
and  request  to  abate  it,  and  the  lessor,  if  he 
at  first  created  It,  and  then  demised  the  prem- 
ises with  the  nuisance  upon  them,  and  at  the 
time  of  the  damage  resulting  therefrom  is  re- 
ceiving a  benefit  therefrom  by  way  of  rent  or 
otherwise.  Swords  v.  Edgar  (1874)  69  N.  Y. 
28,  17  Am.  Rep.  296;  Edwai-ds  v.  New  York 
&  H.  R.  Co.  (1885)  98  N.  Y.  245:  Arrowsmlth 
^.  Nashville  &  D.  R.  Co.  (1898)  57  Fed.  Rep. 
165. 

So  it  Is  held  that,  as  between  landlord  and 
tenant,  the  party  presumptively  responsible  for 
a  nuisance  upon  the  leased  premises  is  the  ten- 
ant, unless  the  lease  itself  contemplated  the 
continuance  of  the  nuisance.  In  which  case  the 
party  injured  may  treat  both  landlord  and  ten- 
Ant  as  wrongdoers.  Samuelson  v.  Cleveland 
Iron  Mln.  Co.  (1S82)  49  Mich.  164,  43  Am.  Rep. 
456.  13  N.  W.  499. 

If  a  servant  Is  In  the  employment  of  two  mas- 
ters, and  performing  a  Joint  service  for  both, 
both  owe  him  the  duty  of  furnishing  safe  in- 
strumentalities. Dillingham  v.  Crank  (1894) 
87  Tex.  104,  27  S.  W.  93. 

In  Mowbray  v.  Merry  weather  [18951  2  Q.  B. 
<J40.  65  L.  J.  Q.  B.  N.  S.  50,  73  L.  T.  N.  S.  459, 
It  was  apparently  assumed  by  the  court  of  ap- 
peal that  the  liability  Incurred  to  his  employ- 
ees by  a  stevedore  who  falls  to  examine  a  chain 
with  which  he  has  been  supplied  for  hoisting 
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purposes  by  the  shlpownars  Is  not  parged  by 
the  fact  that  the  shlpdwners  warranted  the 
chain  to  be  sonnd.  The  result  Is  simply  that 
he  has  a  claim  against  two  parties,  the  ship- 
owners being  liable  under  the  principle  laid 
down  In  Heaven  v.  Pender,  and  the  stevedore 
for  the  reason  that  he  failed  to  discover  the 
defect.  The  precise  point  decided,  however, 
was  that  the  stevedore,  If  compelled  to  Indem- 
nify a  workman  Injured  by  the  breaking  of 
the  chain,  might  recover  the  sum  so  paid  as 
damages  for  a  breach  of  the  warranty,  pro- 
vided it  did  not  exceed  the  amount  which  might 
have  been  recovered  In  an  action  directly 
against  the  shipowners. 

On  the  other  hand,  a  stevedore  Is  not  respon- 
sible for  the  Intrinsic  defects  of  the  materials 
In  the  tackle,  hatchways,  etc..  In  a  ship  belong- 
ing to  another  person.  Nelson  v.  Scott  (1892) 
19  Sc.  Sees.  Cas.  (4th  Ser.)  426;  Robinson  v. 
Watson  (1892)  20  8c.  Sess.  Cas.  4th  Ser.  144 ; 
Simpson  v.  Burreli   (1896)  38  Sc.  L.  Rep.  413. 

Nor  is  he  bound,  before  he  begins  to  dis- 
charge or  load  a  ship,  to  satisfy  himself  with 
regard  to  the  sufficiency  or  inaufflclency  of  the 
ship's  fittings.  M'Lauchiln  v.  Peveril  S.  Co. 
(1896)  83  Sc.  L.  Rep.  634  (accident  caused  by 
fall  of  insufficiently  fastened  stanchion). 

C.  B.  L. 


UNITED  STATES  OP  AltfERICA,  Appt., 

.«. 

ADDYSTON  PIPE  ft   STEEL  CX)MPANY 

etal, 

(64  U.  S.  App.  728,  86  Fed.  Rep.  271,  29  C  C. 

A.  141.) 

1.  Contracts  unenforceable  at  eommon 
law  because  in  restraint  of  trade  are, 
if  the  trade  restrained  Is  interstate,  made 
nnlawfiii  in  an  affirmative  or  positive  sense 
by  the  act  of  Congress  of  July  2,  1890,  so  an 
to  be  punishable  as  a  misdemeanor  and 
create  a  right  of  civil  action  for  damages 
in  favor  of  those  Injured  thereby,  and  a  civil 
remedy  by  lnjunctit)n  in  favor  of  private 
persons  and  the  public 

2.  No  eon-ventional  restraint  of  trade 
can  be  enforced  unless  the  covenant  em- 
bodying it  is  merely  ancillary  to  the  main 
purpose  of  a  lawful  contract,  and  necessary 
to  protect  the  covenantee  In  the  enjoyment 
of  the  legitimate  fruits  of  the  contract,  or  to 
protect  him  from  the  dangers  of  an  unjust 
use  of  those  fruits  by  the  otJier  party. 

3.  A  contract  the  sole  object  of  wblcb 


Note. — The  decision  in  the  above  case  was 
affirmed  by  the  United  States  Supreme  Court 
on  December  4,  1809,  with  a  modification  lim- 
iting the  injunction  to  that  portion  of  the 
combination  or  agreement  which  is  interstate 
in  its  character,  so  that  it  will  not  affect  mem- 
bers of  the  combination  In  respect  to  proposals 
for  contracts  to  sell  and  deliver  articles  in  the 
same  state  wherein  they  reside  and  carry  on 
business,  even  if  the  contract  is  in  fact  award- 
ed to  another  party  outside  the  state. 

For  other  cases  applying  the  act  of  Congress 
of  July  2,  1890,  prohibiting  conspiracies  in  re- 
straint of  trade  and  commerce  and  cases  of 
combinations  to  regulate  prices  or  prevent  com- 
petition, see  also  United  States  v.  Jelllco  Moun- 
tain Coke  &  Coal  Co.  (C.  C.  M.  D.  Tenn.)  12  L. 
R.  A.  753 ;  and  United  States  v.  TransMls- 
sourl  Freight  Asso.  (C.  C.  App.  8th  C.)  24  L. 
R.  A.  73. 
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la  to  restrain  eompetttton  and  enhance 
or  maintain  prices  is  Yold  as  a  restraint  of 
trade. 

•4.  A  combination  of  mannfactnrcra  to 
limit  competition  and  control  trade 
and  prices  in  a  large  number  of  states  is  not 
legal  because  tlie  restraint  is  ouly  partial 
and  limited  in  territory,  and  does  not  maJce 
a  complete  monopoly,  but  is  tempered  by  fear 
of  competition,  and  affects  only  a  part  of  the 
price. 

C  A  secret  combination  to  present 
competition  and  deceive  the  public  by  « 
pretended  competition  in  bidding  for  con- 
tracts is  a  conspiracy  in  restraint  of  trade, 
within  the  meaning  of  the  act  of  Congress 
of  1S90. 

^  A  combination  of  mnnnfactnrcrs  in 
different  states  to  rcflrnlate  sales  and 

prices  of  their  commodities  in  a  large  number 
of  states  in  which  it  was  their  invariable 
custom  to  bid  for  the  contracts  and  deliver 
the  goods  at  the  home  of  the  buyer  Is  a  com- 
bination In  restraint  of  interstate  trade,  with- 
in the  condemnation  of  the  anti-trust  act  of 
Congress  of  1800. 

T.  The  absence  of  intention  to  restrain 
Interstate  commerce  will  not  save  from  con- 
demnation a  scheme  of  manufacturers  to  con- 
trol the  whole  commerce  in  their  commodity 
within  a  large  number  of  states. 

"S.  A  forfeiture  of  property  under  the 
anti-trust  act  of  1800,  |  8,  cannot  be  declared 
In  an  equity  suit. 

(February  8,  1898.) 

APPEAL  by  oomplalzMunt  from  a  decree  of 
the  Circuit  Oourt  of  tlie  United  States 
for  the  Eastern  District  of  Tennessee  in  fa- 
-vor  of  defendants  in  a  proceedinff  under  the 
anti-trust  act  charging  defendants  with 
combination  and  oonspiracy  in  unlawful  re- 
straint of  interstate  commerce.    Reversed. 

Before  Harlan,  Circuit  Justice,  and  Taft 
4ind  Lurton,  Circuit  Judges. 

Statement  by  Taft,  Circuit  Judge: 
This  was  a  proceeding  in  equity,  beg^un  by 
{>etition  filed  by  the  attorney  general,  on  be- 
half of  the  United  States,  against  six  corpo- 
rations engaged  in  the  manufacture  of  cast- 
iron  pipe,  charging  them  with  a  combination 
and  conspiracy  in  unlawful  restraint  of  in- 
terstate commerce  in  such  pipe,  in  violation 
of  the  so-called  "Anti-Trust  Act,"  passed  by 
•Congress  on  July  2,  1890  (26  Stat,  at  L.  209, 
•chap.  647).  The  defendants 'were  the  Addys- 
ion  Pipe  &  Steel  Company,  of  Cincinnati, 
Ohio;  Dennis  Long  &  Co.,  of  Louisville, 
Ky. ;  the  Howard-Harrison  Iron  Company,  of 
Bessemer,  Alabama;  the  Anniston  Pipe  & 
Foundry  Company,  of  Anniston,  Alabama ; 
Ihe  South  Pittdburg  Pipe  Works,  of  South 
Pittsburg,  Tennessee;  and  the  Chattanooga 
Foundry  &  Pipe  Works,  of  Chattanooga, 
Tennessee.  The  petition  prayed  that  all 
pipe  sold  and  transported  from  one  ^t«xtG 
lo  another,  under  the  combination  and  con- 
spiracy described  therein,  be  forfeited  to  the 
petitioner,  and  be  seized  and  confiscated  in 
tlie  manner  provided  by  law,  and  that  a  de- 
-croe  be  entered  dissolving  the  unlawful  con- 
spiracy of  defendants,  and  perpetually  en- 
joining them  from  operating  under  the  same, 
4fi  L.  R.  A. 


and  from  selling  in  accordance  therewith 
said  cast-iron  pipe  to  be  transported  from 
one  state  into  another.  The  defendants  filed 
a  joint  and  separate  demurrer  to  the  petition 
in  so  far  as  it  prayed  for  the  confiscation  of 
goods  in  transit,  on  the  ground  that  such 
proceedings,  under  the  anti-trust  act,  are  not 
to  be  had  in  a  court  of  equity,  but  in  a  court 
of  law.  In  addition  to  the  demurrer,  the  de- 
fendants filed  a  joint  and  separate  answer, 
in  which  they  admitted  the  existence  of  an 
association  between  them  for  the  purpose  of 
avoiding  the  great  losses  they  would  other- 
wise sustain,  due  to  ruinous  competition  be- 
tween defendants,  but  denied  that  their  asso- 
ciation was  in  restraint  of  trade,  state  or  in- 
terstate, or  that  it  was  organized  to  create 
a  monopoly,  and  denied  it  was  a  violation  of 
the  anti-trust  act  of  Congress.  Testimony 
in  the  form  of  affidavits  was  submitted  by  the 
petitioner  and  the  defendants,  and,  by  stipu- 
lation, it  was  agreed  that  the  final  hearing 
might  be  had  thereon.  Judge  Clark,  who 
presided  in  the  circuit  court,  dismissed  the 
petition  on  the  merits.  His  opinion  is  re- 
ported in  78  Fed.  Rep.  712. 

From  the  minutes  of  the  association,  a 
copy  of  which  was  put  in  evidence  by  the  pe- 
titioner, it  appeared  th&t  prior  to  December 
28,  1894,  the  Anniston  Company,  the  How- 
ard-Harrison Company,  the  Chattanooga 
Company,  and  the  South  Pittsburg  Company 
had  been  associated  as  the  Southern  Asso- 
ciated Pipe  Works.  Upon  that  date  tke^d- 
dyston  Company  and  Dennis  Long  &  Co.  were 
admitted  to  mcmlbership,  and  the  following 
plan  was  then  adopted: 

"First.  The  bonuses  on  the  first  90,000 
tons  of  pipe  secured  in  any  territory,  16" 
and  smaller  sizes,  shall  be  divided  equally 
among  six  shops.  Second.  The  bonuses  on 
the  next  75,000  tons,  30^  and  smaller  sizes, 
to  be  divided  amon^  five  shops,  South  Pitts- 
burg not  participating.  Third.  The  bonuses 
on  the  next  40,000  tons,  36^  and  smaller 
sizes,  to  be  divided  among  four  shops,  An- 
niston and  South  Pittsburg  not  participat- 
ing. Fourth.  The  bonuses  on  the  next  15,- 
000  tons,  consisting  of  all  sizes  of  pipe,  shall 
be  divided  among  three  shops,  Chattanooga, 
South  Pittsburg,  and  Anniston  not  partici- 
pating. The  above  division  is  based  on  the 
following  tonnage  of  capacity:  South  Pitts- 
burg, 15,000  tons;  Anniston,  30,000  tons: 
Chattanooga,  40,000  tons;  Bessemer,  45,000 
tons;  Louisville,  45,000  tons;  Cincinnati, 
45,000  tons.  When  the  220,000  tons  have 
been  made  and  shipped',  and  the  bonuses  di- 
vided as  hereinafter  provided,  the  auditor 
shall  set  aside  into  a  'reserve  fund'  all 
bonuses  arising  from  the  excess  of  shipments 
over  220,000  tons,  and  shall  divide  the  same 
at  the  end  of  the  year  among  the  respective 
companies  according  to  the  percentage  of  the 
excess  of  tonnage  they  may  have  shipped  (of 
the  sizes  made  by  them )  either  in  pay  or  free 
territory.  The  above  proposition  is  intend- 
ed to  include  all  ordinary  pipe  specials  in  the 
tonnage  named.  It  is  also  the  intention  of 
this  proposition  that  the  bonuses  on  all  pipe 
larger  than  36  inches  in  diameter  shall  be 
divided  equally  between  the  Addyston  Pipe 
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&  Steel  Company,  Dennis  Long  &  Co.,  and 
the  Howard-Harrison  Iron  Company." 

"It  was  thereupon  agreed:  First.  Re- 
solved that  this  agreement  shall  last  for  two 
years  from  the  date  of  the  signing  of  the 
same,  until  December  31,  1896.  Second.  On 
any  question  coming  before  the  association 
requiring  a  vote,  it  shall  take  five  affirmative 
votes  thereon  to  carry  said  question,  each 
member  of  this  association  being  entitled  to 
but  one  vote.  Third.  The  Addyston  Pipe  ft 
Steel  Company  shall  handle  the  business  of 
the  gas  and  water  companies  of  Cincinnati, 
Ohio,  Covington  and  Newport,  Kentucky,  and 
pay  the  bonus  hereafter  mentioned,  and  the 
balance  of  the  parties  to  this  agreement  shall 
bid  on  such  work  such  reasonable  prices  as 
they  shall  dictate.  Fourth.  Dennis  Long  ft 
Company,  of  Louisville,  Kentucky,  shall 
handle  Louisville,  Kentucky,  Jeffersonville, 
Indiana,  and  New  Albany,  Indiana,  furnish- 
ing all  the  pipe  for  gas  and  water  works  in 
al^ve-namea  cities.  Fifth.  The  Anniston 
Pipe  ft  Foundry  Company  shall  handle  An- 
niston, Alabama,  and  Atlanta,  Georgia,  fur- 
nishing all  pipe  for  gas  and  water  companies 
in  above-named  cities.  Sixth.  The  Chatta- 
nooga Foundry  &  Pipe  Works  shall  handle 
Chattanooga,  Tennessee,  and  New  Orleans, 
Louisiana,  furnishing  all  gas  and  water  pipe 
in  the  ahove-named  cities.  Seventh.  The 
Howard-Harrison  Iron  Company  shall 
handle  Bessemer  and  Birmingham,  Alabama, 
and  St.  Louis,  Missouri,  furnishing  all  pipe 
for  gas  and  water  companies  in  the  ab<>ve- 
named  cities ;  extra  bonus  to  be  put  on  East 
St.  Louis  and  Madison,  Illinois,  so  as  to  pro- 
tect the  prices  named  for  St.  Louis,  Mis- 
souri. Eighth.  South  Pittsburg  Pipe  Works 
shall  handle  Omaha,  Nebraska,  on  all  sizes 
required  by  that  city  during  the  year  of 
1805,  conferring  with  the  other  companies 
and  co-operating  with  them.  Thereafter 
they  shall  handle  the  gas  and  water  compa- 
nies of  Omaha,  Nebraska,^  on  such  sizes  as 
tliey  make. 

"Note:  It  is  understood  that  all  the 
shops  that  are  members  of  this  association 
shall  handle  the  business  of  the  gas  and  wa- 
ter companies  of  the  cities  set  apart  for 
them,  including  all  sizes  of  pipe  made  by 
them. 

"The  following  bonuses  were  adopted  for 
the  different  states  as  named  below:  All 
railroad  or  culvert  pipe  or  pipe  for  any 
drainage  or  sewerace  purposes  on  12'^  and 
larger  sizes  shipped  into  bonus  territory 
shall  pay  a  bonus  of  $1  per  ton.  On  all 
sizes  below  12"  and  shipped  into  'bonus  ter- 
ritory' for  the  purposes  above  named,  there 
shall  be  a  bonus  of  $2  per  ton. 

List  oif  Bonuses. 

Alabama $3  00 

B'gham,  Ala 2  00 

Anniston,  Ala 2  00 

Mobile,  Ala 1  00 

Arizona  Ter 3  00 

California 1  00 

Colorado 2  00 

Ind.  Ter 3  00 

North  C 1  00 
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Tenn.,  East  of  Cland 

Tenn.,  Middle  and  West 

Illinois,  except  Madison  and 
East  St.  Louis,  as  previous- 
ly provided 

Wyoming 

Oregon  ..  •   

Ohio 

N.  D 

S.  D 

Florida 

Georgia 

Atlanta,  Ga 

Ga.  Coast  Pte 

Idaho  

Nev 

Oklahoma 

Wis 

Texas,  Interior 

Texas  Coast  

Wash'ton  Ter 

Michigan 

West  Va 

Kansas 

Ky 

La 

Miss 

Mo 

Montana 

Nebra.ska 

N.  Mex 

S.  C 

Minn 

Utah 

Indiana 

Iowa 

"All  other  territory  free. 


2  00 

3  00 


2  00 


4 
1 
1 
2 


00 
00 
50 
00 
2  00 

1  00 

2  OO 
2  00 

00 
00 
OO 
OO 
00 
OO 
OO 
OO 
50 

1  OO 

2  00 
OO 
00 
00 

o(y 

00 
00 
00 
00 
00 
00 
2  00 
2  00 


1 
2 
3 
3 
2 
3 
1 
1 
1 


"On  motion  of  Mr.  Llewellyn,  the  bonuses 
on  all  city  work  as  specially  reserved  shall 
be  $2  per  ton." 

The  states,  for  sales  in  ^vMch  bonuses  had 
to  be  paid  into  the  association  were  called 
"pay"  territory,  as  distinguished  fron» 
"free"  territory,  in  which  defendants  were  at 
liberty  to  make  sales  without  restriction  and 
without  paying  any  bonus.  The  by-laws 
provided  for  an  auditor  of  the  association, 
whose  duty  it  was  to  keep  account  of  the 
business  done  by  each  shop  both  in  pay  and 
free  territory.  On  the  1st  and  16th  of  each 
month,  he  was  required  to  send  ti>  each  shop 
"a  statement  of  all  shipments  reported  in  the 
previous  half  n^onth,  with  a  balance  sheet 
showing  the  total  amount  of  the  premiimis 
on  shipments,  the  division  of  the  same,  and 
debit,  credit,  balance  of  each  company." 
The  system  of  bonuses,  as  a  means  of  re- 
stricting competition  and  maintaining 
prices,  was  not  successful.  A  change  was 
therefore  made  by  which  prices  were  to  be 
fixed  for  each  contract  by  the  association, 
and  except  in  reserved  cities,  the  bidder  was 
determined  by  competitive  bidding  of  the 
members,  the  one  agreeing  to  give  the  high- 
est bonus  for  division  among  the  others  get- 
ting the  contract.  The  plan  was  embodied 
in  a  resolution  passed  May  27,  1895,  in  the- 
words  following:  "Whereas  the  system 
now  in  operation  in  this  association  of  hav- 
ing a  fixed  bonus  on  the  several  states  has- 
not.  in  its  operation,  resulted  in  the  advance- 
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ment  in  the  prioes  of  pipe,  a^  was  anticipat- 
ed, except  in  reserved  eitieSj  and  some  further 
action  is  imperatively  necessary  in  order  to 
accomplish  the  ends  for  which  this  associa- 
tion was  formed:  Therefore,  be  it  resolved, 
that  from  and  after  the  first  day  of  June, 
all  competition  on  the  pipe  lettings  shall 
take  place  among  the  various  pipe  shops 
prior  to  the  said  letting.  To  accomplish  this 
purpose  it  is  proposed  that  the  six  competi- 
tive shops  have  a  representative  board  locat- 
ed at  some  central  city,  to  whom  all  inquiries 
for  pipe  shall  be  referred,  and  said  board 
shall  fix  the  price  at  which  said  pipe  shall 
be  sold,  and  bids  taken  from  the  respective 
shops  for  the  privilege  of  handling  the  or- 
der, and  the  party  securing  the  order  shall 
have  the  protection  of  all  the  other  shops." 
In  pursuance  of  the  new  plan,  it  was  further 
agreed  '*that  all  parties  to  this  association, 
having  quotations  out,  shall  notify  their  cus- 
tomers that  the  same  will  be  withdrawn  by 
June  1,  1895,  if  not  previously  accepted,  and 
upon  all  business  accepted  on  or  after  June 
1st  bonuses  shall  be  fixed  by  the  conunittee." 
At  the  meeting  of  December  19,  1895,  it  was 
moved  and  carried  that,  upon  all  inquiries 
for  prices  from  "reserved  cities"  for  pipe  re- 
quired during  the  year  of  1896,  prices  and 
bonuses  should  be  fixed  at  a  regular  or 
called  meeting  of  the  principles.  At  the 
meeting  of  December  20,  1895,  the  plan  for 
division  of  bonuses  originally  adopted  was 
modified  by  making;  the  basis  the  total 
amounts  shipped  into  "pay"  territory 
rather  than  the  totals  shipped  into  "pay" 
and  "free"  territory. 

To  illustrate  the  mode  of  doing  business, 
the  following  excerpts  from  the  minutes  of 
the  meetings  of  December  20,  1895,  Febru- 
ary 14,  1890,  and  March  13,  1806,  are  given: 
"It  was  moved  to  sell  the  519  pieces  of  20'* 
pipe  from  Omaha,  Neb.,  for  $23.40,  deliv- 
ered. Carried:"  It  was  moved  "that  An- 
niston  participate  in  the  bonus,  and  the  job 
be  sold  over  the  table.  Carried."  Pursu- 
ant to  the  motion,  the  519  pieces  of  20'''  pipe 
for  Omaha  was  sold  to  Bessemer  at  a  pre- 
mium of  '^8."  "It  was  moved  that  *bonus* 
on  Anniston's  Atlanta  Waterworks  contract 
be  fixed  at  $7.10,  provided  freight  is  $1.60  a 
ton.  Carried."  An  illustration  of  the  man- 
ner in  which  "reserved"  cities  were  dealt 
with  may  be  seen  in  the  case  of  a  public  let- 
ting at  St.  Louis.  On  February  4,  1896,  the 
water  department  of  that  city  let  bids  for 
2,800  tons  of  pipe.  St.  Louis  was  "reserved" 
to  the  Howard-Harrison.  Iron  Company,  of 
Bessemer,  Alabama.  The  price  was  fixed  by 
the  association  at  $24  a  ton,  and  the  bonus 
at  $6.50.  Before  the  letting,  the  vice  presi- 
dent of  this  company  wrote  to  the  other 
members  of  the  association,  under  date  of 
January  24,  1896,  as  follows:  "I  write  to 
My  that,  in  view  of  the  fact  that  I  do  not 
as  yet  know  what  the  drayage  will  be  on  this 
pipe,  1  prefer  that,  if  any  of  you  find  it  nec- 
essary to  put  in  a  bid  without  going  to  St. 
Louis,  please  bid  not  less  than  $27  for  the 
pipe,  ami  2%  cents  per  pound  for  the  spe- 
cials. I  would  also  like  to  know  as  to  which 
of  ^'ou  would  find  it  convenient  to  have  a 
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representative  at  the  letting.  It  will  be 
necessary  to  have  two  outside  bidders." 
The  contract  was  let  to  the  Ho  ward- Harri- 
son Iron  Company,  of  Bessemer,  at  $24, 
which  allowed  the  Shickle,  Harrison,  &  How- 
ard Company,  a  pipe  company  of  St.  Louis, 
not  in  the  association,  but  having  the  same 
president  as  the  Howard-Harrison  Iron  Com- 
pany, of  Bessemer,  to  fill  part  of  the  order. 
The  only  other  bidders  were  the  Addyston 
Pipe  &  Steel  Company  and  Dennis  Long  ft 
Co.,  the  former  blading  $24.37,  and  the  lat- 
ter $24.57.  The  evidence  shows  that  the 
Chattanooga  Foundry  could  have  furnished 
this  pipe,  delivered  in  St.  Louis,  at  from  $17 
to  $18,  and  could  have  made  a  profit  on  it  at 
that  price.  The  record  is  full  of  instances 
of  a  similar  kind,  in  which,  after  the  suc- 
cessful bidder  had  been  fixed  by  the  "auction 
pool,"  or  had  been  fixed  by  the  arrangement 
as  to  "reserve"  cities,  the  other  defendants 
put  in  bids  at  the  public  letting  as  high  as 
the  selected  bidder  requested,  in  order  to 
give  the  appearance  of  active  competition  be- 
tween the  defendants. 

In  January,  1896,  after  the  auction  pool 
had  been  in  operation  for  more  than  six 
months,  the  Chattanooga  Com]>any  wrote  a 
letter  to  its  representative  in  the  central 
committee  to  outline  its  policy  for  the  new 
year,  and  the  statements  of  the  letter  cast 
much  light  on  the  prices  bid  and  the  charac- 
ter of  bonuses  fixed.  The  letter  is  dated 
January  2,  1896,  and  is  as  follows:  "Dear 
Sir:  Referring  to  our  policy  for  1896,  in 
bidding  on  pipe,  we  have  had  this  matter  un- 
der consideration  for  some  time  past,  and 
from  the  information  obtained  from  Mr. 
Thornton's  statement,  as  to  the  amount  of 
business  done  last  year  in  pay  territory,  and 
from  estimates  that  we  have  made  for 
business  that  will  come  into  that  territory 
for  1896,  we  have  been  able  to  determine  to 
what  point  we  could  bid  on  work  and  take 
contracts,  and,  if  bonus  is  forced  above 
this  point,  let  it  go  and  take  thd  bonus.  We 
note  from  your  letter  of  yesterday  that 
you  have  sized  up  the  situation  in  its  essen- 
tial points,  and  it  agrees  exactly  with  our 
ideas  on  the  subject.  It  is  useless  to  argue 
that  Howard-Harrison  Iron  Co.,  Cincinnati, 
and  other  shops,  who  have  been  bidding  bo- 
nuses of  $6  or  $8  per  ton,  can  come  out  and 
make  any  money  if  they  continue  to  bid  such 
bonus.  In  the  case  of  the  Howard-Harrison 
Iron  Co.  people,  on  Jacksonville,  Florida, 
the  truth  of  the  business  is  they  are  losing 
money  at  the  prices  they  bid  for  this  work. 
If  they  take  the  contract  at  $19  delivered, 
it  will  only  net  $16  at  the  shop  after  they 
have  paid  back  the  bonus  of  $4.75.  If  they 
should  continue  to  buy  all  the  pipe  that  goes 
up  to  such  figures  as  they  have  paid  for 
Jacksonville  and  other  points,  they  would 
wreck  their  shop  in  a  few  months.  How- 
ever, they,  of  course,  calculate  this  bonus 
will  be  returned  to  them  on  work  taken  by 
other  shops.  We  are  very  much  pleased 
with  the  bonus  that  has  been  paid,  and  we 
only  hope  they  will  keep  it  up,  as  it  is  only 
money  in  our  pockets.  As  long  as  there  is 
no  money  to  us,  let  them  make  the  pipe, 
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we  shall  continue  to  do  bo.    For  the  present 
you  will  adopt  the  following  basis:     On  16^ 
and  under  standard  weights,  $14.25  at  shop; 
on  18"  and  36"  standard  weights,  $13;  on 
16"  and  under  light  weighU,  $14.50  to  $14.- 
75  at  shop.     That  is,  you  will  bid  all  over 
$13,  $14.25  and  $14.50  on  work.     If  we  get 
work  at  these  prices,  it  will  be  satisfactory. 
If  the  others  run   bonus    above  this  point, 
let  them  take  it,  as  it  will  be  more  money 
to  us  to  take  the  bonus.     We  note  Mr.  Thorn- 
ton's report  of  average  premiums  from  June 
Ist  to  December,  that  the  average  was  $3.63. 
The  average  bonuses  that  are  prevailing  to- 
day are  $7  to  $8.     We  cannot  expect  this  to 
continue;  and  we  think  your  estimate  of  $6 
ton  average  bonus  is  high,  as  we  do  not  be- 
lieve the  premiums  for  '96  will  average  that 
price,  unless  there  is  a  decided  change  for 
the  better  in  business.     We  find  there  was 
sold  and  shipped  into  *pay  territory'  from 
January  1,  1895,  to  date,  including  the  40,- 
000  tons  of  old  business  that  did  not  pay  a 
bonus,  about  188,000  tons;  and  we  think  a 
very  conservative  estimate  of  shipments  in- 
to this  territory  will  amount  to  fully  200,- 
000  this  year;   more    than    that,  probably 
overrun  240,000  tons,  from  the  fact  that  the 
city  of  Chicago  and  several  other  places  that 
annually  use  large  quantities  of  pipe  were 
not  in  the  market  last  year  or  last  season, 
from  the  fact  that  they  were  out  of  funds. 
On  the  basis  as  given  you  above,  if  the  de- 
mand   should    reach    220,000     tons,     which 
would  give  us  our  entire  40,000  tons,  pro- 
vided we  did  no  business,  then  the  associa- 
tion would  pay  us  the  average  'bonus,'  which 
might  be  from  $3.50  to  $5  on  our  40,000.  If 
we  cannot  secure  business  in  'pay  territory,* 
at  paying  prices,  we  think  we  will  be  able  to 
dispose  of  our  output  in  'free  territory,'  and, 
of  course,  make  some  profit  on  that.    At  the 
prices  that  Howard-Harrison  people  paid  for 
Jacksonville,  Des  Plaines,  and  one  or  two 
other  points,  they  are  losing  from  $2.50  to 
$3  per  ton ;  that  is,  provided  'bonuses'  would 
not  be  returned  to  them.     Therefore,  when 
business  goes  at  a  loss,  we  are  willing  that 
the  other  shops  make  it." 

Another  letter  written  by  the  same  com- 
pany, pending  a  trouble  over  a  letting  at  At- 
lanta, is  significant.  The  Anniston  Com- 
pany, to  whom  Atlanta  had  been  "reserved," 
made  its  bid  so  high  ($24)  that  a  Philadel- 
phia pipe  firm,  B.  D.  Wood  &  Co.,  had  been 
able  to  underbid  the  Anniston  Company  in 
spite  of  the  difference  in  freights.  All  the  bids 
had  been  rejected  as  too  high,  and,  upon  a 
second  letting,  Anniston's  bid  was  $1.25  a 
ton  less,  and  the  job  was  awarded  to  it.  The 
charge  was  then  made  by  Atlanta  persons 
that  there  was  a  "trust"  or  "combine."  This 
was  vigorously  denied.  The  letter  of  the 
Chattanooga  Company  evoked  by  this  diffi- 
culty was  dated  February  25,  1896,  and  read 
as  follows:  "Gentlemen:  We  are  in  receipt 
of  a  carbon  copy  of  your  favor  of  the  24th  in- 
stant, to  F.  B.  Nichols,  V.  P.,  in  reference  to 
Atlanta,  Ga.  We  certainly  regret  that  the 
matter  has  assumed  its  present  shape  and 
that  R.  D.  Wood  &  Company  should  make  a 
lower  bid  by  one  dollar  a  ton  than  the  South- 
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ern  shops.    You  know  we  have  always  bee» 
opposed  to  special  customers  and  'reserved 
cities.'    We  do  not  think  that  it  is  the  right 
principle,  and  we  believe,  if  the  present  as- 
sociation continues,  that  all  special  custom- 
ers and  reserved  cities  should  be  wiped  out. 
There  is  no  good  reason  why  we  should  he- 
allowed  to  handle  New  Orleans;  you,  Atlan- 
ta;  Howard- Harrison  Iron  Co.,  St.  Louis; 
or  South  Pittsburg,  Omaha.    We  are  not  in 
the  business  to  award  special  privileges  to- 
any  foundry,  and  we  believe  that  t&e  result 
would  be  more  benefit  to  all  concerned  if  all 
business  was  made  competitive.     It  is  hard- 
ly right,  and  we  believe,  if  you  will  think, 
over  the  matter  carefully,  you  will  concede- 
it,  for  us  to  be  put  into  a  position  of  being* 
unable  to  make  prices  or  furnish  pipe  for  the- 
city  of  Atlanta,  when  we  have  always  here- 
tofore had  a  large  share  of  their  trade.     We- 
cannot  explain  our  position  to  the  Atlanta 
people,  and  we  consider  it  is  detrimental  to 
our   business,   and    think    no    combination 
should  have  the  power  to  force  us  into  such 
a  position.     The  same  argument  will  apply 
with  you  as  to  New  Orleans,  St.  Louis,  and 
other  places.     We  think  this  matter  shoiiUi 
be  considered   seriously,    and    some  action 
taken  that  will  result  in  re-establishing  our- 
selves (I  mean  the  four  Southern  shops)   in 
the  confidence  of  the  Atlanta  people.     Wis- 
tar,  R.  D.  Wood  &  Company's  man,  has  no 
doubt  told  them  all  about  our  association, 
or  as  much  as  he    could    guess,  and  ha» 
worked  up  a  very  bitter  feeling  against  us. 
The  very  fact  that  you  have  b^n  protected^ 
and  have  had  all  their  business  for  the  past 
two  years,  is  proof  to  them  that  such  a  'com- 
bination' exists ;  and  as  they  state  that,   if 
they  find  out  positively  that  we  are  working 
together,  they  will  never  receive  a  bid  from, 
any  one  of  us  again.     We  cannot  afford  to 
leave  these  people  under  that  impression,  and 
something  ought  to  be  done  that  would  dis- 
prove Mr.  Wistar's  statement  to  them.     We 
believe  that  all  business  ought  to  be  competi- 
tive.   The  fact  that  certain  shops  have  cer- 
tain cities  'reserved'  is  all  based  upon  mere 
sentiment,  and  no  good  reason  exists  why  it 
should  be  so.     W^e  believe  that,  as  a  general 
thing,  we  have  had  our  prices  entirely  too 
high,  and  especially  do  we  believe  this  has 
been  the  case  as  to  prices  in  reserved  cities. 
The  prices  made  at  St.  Louis  and  Atlanta 
are  entirely  out  of  all  reason,  and  the  result 
has   been,  and  always  will  be,  when  high 
prices  are  named,  to  create  a  bad  feeling  and 
an  agitation  against  the  combination.  There 
is  no  reason  why  Atlanta,  New  Orleans,  St. 
Louis,  or  Omaha  should  be  made  to  pay  high- 
er prices  for  their  pipe  than  other  places 
near  them«  who  do  not  use  anything  like  the 
amount  of  pipe,  and  whose  trade  is  not  as 
desirable  for  many  other  reasons.     There  is 
no  sentiment  existing  with  us  in  reference 
to  Atlanta,  as  we  would  as  soon  sell  our  pipe 
anywhere  else,  only,  as  stated  above,  it  is 
wrong  in  principle  that  we  should  be  forced 
to  give  up  Atlanta  or  any  other  point  for  no 
good  reason  that  we  know  of." 

It  appears  quite  clearly  from  the  prices  at 
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which  the  Chattanooga  Company  and  the 
South  Pittshurg  Company  offered  pipe  in 
free  territory  that  any  pi  ice  which  would 
net  them  from  $13  to  $15  a  ton  at  their  foun- 
dries would  give  them  a  profit.  Pipe  was 
freely  offered  by  the  defendants  in  free  terri- 
tory more  than  500  miles  from  their  foun- 
dries at  less  prices  than  their  representative 
board  fixed  prices  for  jobs  let  in  cities  in  pay 
territory  nearer  to  defendants'  foundries  by 
300  miles  or  more.  The  defendants  adduced 
many  affidavits  of  a  formal  type,  chiefly 
from  persons  who  had  been  buying  pipe  from 
defendants  and  other  companies^  who  testi- 
fied in  a  general  way  that  the  prices  at 
which  the  pipe  had  been  offered  by  the  defend- 
ants all  over  the  country  had  been  reasona- 
ble ;  but  in  not  one  of  the  affidavits  was  any 
attempt  made  to  give  figures  as  to  cost  of 
production  and  freight,  and  in  not  a  single 
case  were  the  specific  instances  shown  by  the 
evidence  for  the  petitioner  disputed.  The 
evidence  as  to  the  capacity  of  the  defendants' 
mills  is  by  no  means  satisfactory.  The  di- 
vision of  bonuses  was  based  on  an  aggregate 
yearly  output  of  220,000  tons,  but  there  are 
averments  in  the  answer  that  indicate  that 
this  was  not  a  statement  of  the  actual  limit 
of  capacity,  but  was  only  taken  as  a  stand- 
ard of  restricted  output  upon  which  to  cal- 
culate an  equitable  division  of  bonuses.  No- 
where in  the  large  mass  of  affidavits  is  there 
any  statement  of  the  per  diem  capacity  o.f 
defendants'  mills.  Taking  their  aggregate 
capacity,  however,  as  220,000  tons,  that  of 
the  other  mills  in  the  pay  territory  was 
170,500  tons,  and  that  of  tiie  mills  in  free 
territory  was  348,000  tons,  according  to  the 
affidavit  of  the  chief  officer  of  one  of  the  de- 
fendants. Of  the  nonassociation  mills  in 
the  pay  territory,  one  was  at  Pueblo,  Colo- 
rado, another  was  in  the  state  penitentiary 
at  Waco,  Texas,  and  a  third  in  Oregon. 
Their  aggregate  annual  capacity  was  45,500 
tons.  Another  nonassociation  mill  was  the 
Shickle,  Howard  &  Harrison  mill  of  St. 
Louis,  Missouri,  with  a  capacity  of  12,000 
tons.  John  W.  Harrison,  who  was  presi- 
dent of  this  company,  was  also  president  of 
the  Howard-Harrison  mill  of  Bessemer,  Ala- 
bama, which  was  a  member  of  the  associa- 
tion; and  it  appears  that  an  order  taken  by 
the  Bessemer  mill  at  St.  Louis  was  partly 
filled  by  the  St.  Louis  mill.  The  othei  miiU 
in  the  pay  territory  were,  one  at  Columbus, 
Ohio,  with  an  annual  capacity  of  30,000 
tons ;  one  at  Cleveland,  Ohio,  of  60,000  tons ; 
one  at  Kewcomerstown,  in  northeastern 
Ohio,  of  8,000  tons;  and  one  at  Detroit, 
Michigan,  of  15,000  tons;  and  their  aggre- 
gate annual  capacity  was  113,000  tons.  In 
the  free  territory  there  was  one  mill  in  east- 
em  Virginia,  with  an  annual  capacity  of 
16,000  tons;  four  mills  in  eastern  Pennsyl- 
vania, with  a  capacity  of  87,000  tons ;  three 
mills  in  New  Jersey,  with  a  capacity  of  210,- 
000  tons;  and  two  mills  in  New  York,  one  at 
Utica,  and  another  at  Buffalo,  with  an  ag- 
gregate capacity  of  35,000  tons.  The  evi- 
dence was  scanty  as  to  rates  of  freigl.t  upoij 
iron  pipe,  but  enough  appeared  to  show  that 
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the  advantage  in  freight  rates  which  the  de- 
fendants had  over  the  large  pipe  fouodries 
in  New  York,  eastern  Pennsylvania,  and  Nc^ 
Jersey,  in  bidding  on  contracts  to  deliver 
pipe  in  nearly  all  of  the  pay  territory,  varied 
from  $2  to  $6  a  ton,  according  to  the  loca- 
tion. The  defendants  filed  the  affidavits  of 
their  managing  officers,  in  which  thi-y  ;;tate<i 
generally  that  the  object  of  their  association 
was  not  to  raise  prices  beyond  what  was  rea- 
sonable, but  only  to  prevent  ruinous  comp«*- 
tition  between  the  defendants,  whic!i  wouli 
have  carried  prices  far  below  a  reasonable 
point;  that  the  bonuses  charged  were  not 
exorbitant  profits  and  additions  to  a  reason- 
able price,  but  they  were  deductions  from  a 
reasonable  price,  in  the  nature  of  a  penalty 
or  burden  intended  to  curb  the  natiirul  dis- 
position of  each  member  to  get  ull  the  busi- 
ness possible,  and  more  than  his  due  propor- 
tion; that  the  prices  fixed  by  the  association 
were  always  reasonable,  and  were  always 
fixed,  as  they  must  have  been,  with  reference 
to  the  very  active  competition  of  other  pipe 
manufacturers  for  every  job;  that  the  rea- 
son why  they  sold  pipe  at  so  much  cheaper 
rates  in  the  free  territory  than  in  the  pay 
territory  was  because  they  were  willing  to 
sell  at  a  loss  to  keep  their  mills  going  rather 
than  to  stop  them;  that. the  prices  at  a  city 
like  St.  Louis  in  which  the  specifications 
were  detailed  and  precise,  were  higher  be- 
cause pipe  had  to  be  made  especially  for  the 
job,  and  they  could  not  use  stock  on  hand. 
The  defendants  devoted  a  good  deal  of  evi- 
dence to  showing  that  the  stenographer  who 
furnished  copies  of  the  minutes  of  the  asso- 
ciation and  of  the  correspondence  between 
the  members  had  a  pecuniary  motive  in  thus 
betraying  the  confidence  of  his  employers; 
but  no  evidence  was  offered  by  them  to  con- 
tradict any  statements  made  by  him,  or  to 
impeach  the  accuracy  of  the  copies  he  had 
produced.  On  one  point  alone  was  he  con- 
tradicted, and  that  was  in  his  statement 
that  the  bonuses  represented  the  increase 
over  and  above  a  reasonable  price  made  pos- 
sible by  the  combination  of  the  defendants. 

Mr.  .James  H.  Bible,  for  appellant: 

The  principal  evil  in  monopolies  is  the- 
destruction  of  competition  and  the  conse- 
quent regulation  of  prices. 

Monopolies  are  contrary  to  the  spirit  and 
policy  of  the  common  law,  and  of  our  in- 
stitutions. 

Slaughter-Eouse  Cases,  16  Wall.  102,  21 
L.  ed.  417 ;  Richardson  v.  Buhl,  77  Mich.  632,. 
6  I..  R.  A.  457,  43  N.  W.  1102;  'Norwich  Gas- 
light Go,  v.  Norwich  Giiy  Gas  Go.  25  Conn. 
19;  People  V.  North  River  Sugar  Ref.  Go. 
121  N.  Y.  625,  9  L,  R.  A.  33,  24  N.  E.  834; 
Pearsall  v.  Great  Northern  R.  Go.  161  U.  S, 
646,  40  L.  ed.  838,  16  Sup.  Ct.  Rep.  705. 

Competition  is  the  life  of  trade,  and  what- 
ever destroys  or  even  relaxes  such  competi- 
tion is  injurious  if  not  fatal  to  it. 

Butchers*  Union  8.  H.  d  L.  8.  L.  Go.  v. 
Crescent  City  L.  8.  L.  &  8.  H.  Go.  Ill  U.  S. 
760,  28  L.  ed.  590,  4  Sup.  Ct.  Rep.  652 ;  Stew- 
art V.  Erie  d  W.  Transp.  Go.  17  Minn.  372 
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(Gil.  348)  ;  St  Louis  v.  8t,  Louis  Gaslight 
Co.  70  Mo.  09;  Central  Ohio  Salt  Co.  v. 
Guthrie,  35  Ohio  St.  666 ;  San,ta  Clara  Val- 
ley Mill  d  Lumber  Co.  v.  Hayes,  76  Gal.  387, 
18  Pac.  391;  Craft  v.  McConoughy,  79  111. 
346,  22  Am.  Rep.  171. 

Combinations  of  all  kinds,  whether  in  the 
nature  of  pools,  trusts,  or  contractual  alli- 
ances, if  their  purpose  is  to  prevent  free 
competition  in  traae,  are  unlawful. 

People  V.  Milk  Exchange,  145  N.  Y.  267, 
27  L.  R.  A.  437,  39  N.  E.  1062;  Richardson 
V.  Buhl,  77  Mich.  632,  6  L.  R.  A.  457,  43  N. 
W.  1102;  Gihhs  v.  Consolidated  Gas  Co.  130 
U.  S.  o96,  32  L.  ed.  979,  9  Sup.  Gt.  Rep.  553 ; 
People  ea  rel.  Peabody  v.  Chicago  Gas  Trust 
Co.  130  111.  208,  8  L.  R.  A.  499,  22  N.  K  798; 
Chicago  Gaslight  d  Coke  Co.  v.  People's  Gas- 
light d  Coke  Co.  121  HI.  630,  13  N.  E.  169; 
People  V.  North  River  Sugar  Ref.  Go.  121 
N.  Y.  582,  9  L.  R.  A.  33,  24  N.  E.  834 ;  Judd 
V.  UarHngton,  139  N.  Y.  105,  34  N.  E.  790; 
Arnot  V.  Pittston  d  E.  Coal  Co.  68  N.  Y.  658, 
23  Am.  Rep.  190;  People  v.  Sheldon,  139  N. 
Y.  251,  23  L.  R.  A.  221,  34  N.  E.  785;  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co.  68  Pa.  173, 
S  Am.  Rep.  159;  United  States  v.  Jellioo 
Moufitain  Coal  d  Coke  Co.  46  Fed.  Rep.  432, 
12  L.  R.  A.  753,  3  Inters.  Com.  Rep.  626; 
American  Biscuit  d  Mfg.  Co.  v.  Klotz,  44 
Fed.  Rep.  721;  C&ntral  Ohio  Salt  Co.  v. 
Outhi\e,  35  Ohio  St.  666;  State  ex  rel.  Atty. 
Gen.  V.  Standard  Oil  Co.  49  Ohio  St.  137,  15 
L.  R.  A.  145,  30  N.  E.  279;  Craft  v.  McCon- 
oughy, 79  111.  346,  22  Am.  Rep.  171;  Chapin 
V.  Brown  Bros.  83  Iowa,  156,  12  L.  K  A. 
428,  48  N.  W.  1074;  Leonard  v.  Poole,  114 
N.  Y.  371,  4  L.  R.  A.  728,  21  N.  E.  707; 
Sampson  v.  Shaw,  101  Mass.  145;  Texas 
Standard  Oil  Co.  v.  Adoue,  83  Tex.  650,  15 
L.  R.  A.  598,  19  S.  W.  274;  Emery  v.  Ohio 
Candle  Co.  47  Ohio  St.  320,  24  N.  E.  660; 
More  V.  Bennett,  140  111.  69,  15  L.  R.  A.  361, 
29  N.  E.  888. 

l*he  very  thing  bought  and  sold  was  known 
by  both  parties  to  be  located  in  another  state 
at  the  time  the  contract  was  made.  The 
contract  contemplated  the  shipping  of  pipe 
from  one  state  to  another. 

Gibbons  v.  Ogden,  9  Wheat.  188,  6  L.  ed. 
68. 

Congress  is  invested  with  power  to  regu- 
late commerce  among  the  states.  The  power 
to  regulate  is  the  power  to  prescribe  the  rule 
by  which  the  subject  regulated  is  to  be  gov- 
erned. 

Cohen  v.  Virginia,  6  Wheat.  264,  5  L.  ed. 
257;  Mobile  County  v.  Kimball,  102  U.  S. 
<J91,  20  L.  ed.  238;  Gloucester  Ferry  Go.  v. 
Pennsylvania,  114  U.  S.  196,  29  L.  ed.  158, 
1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826 ; 
Kidd  v.  Pearson,  128  U.  S.  1,  20,  32  L.  ed. 
346,  350,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct. 
Rep.  6. 

The  people  have  a  right  to  the  necessaries 
and  conveniences  of  life  at  a  price  deter- 
mined by  the  relation  of  supply  and  demand, 
and  the  law  forbids  any  agreement  or  com- 
bination whereby  that  price  is  removed  be- 
yond the  salutary  influence  of  legitimate 
competition. 

De  Witt  Wire-Cloth   Co.  v.    New   Jersey 

46  L.  R.  A. 


Wire-Cloth  Co.  16  Daly,  529,  14  N.  Y.  Supp. 
277 ;  People  v.  Fisher,  14  Wend.  9,  28  Am. 
Dec.  501. 

Mr.  Frank  Spnrlook,  with  Mr.  W.  D, 
Spears,  for  appellees. 

Taft,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  first  section  of  the  act  of  Congress  en- 
titled "An  Act  to  Protect  Trade  and  Com- 
merce against  Unlawful  Restraints  and  Mo- 
nopolies," passed  July  2,  1890  (26  Stat,  at 
L.  209,  chap.  647),  declares  illegal  "every 
contract,  combination  in  the  form  of  trust 
or  otherwise  or  conspiracy  in  restraint  of 
trade  or  commerce  among  the  several  states 
or  with  foreign  nations."  The  2d  section 
makes  it  a  misdemeanor  for  any  person  to 
monopolize,  or  attempt  to  monopolize,  or 
combine  or  conspire  with  others  to  monopo- 
lize, any  part  of  the  trade  or  commerce 
among  the  several  states.  The  4th  section 
of  the  act  gives  the  circuit  courts  of  the 
United  States  jurisdiction  to  hear  and  de- 
termine proceedings  in  equity  brought  by 
the  district  attorneys  of  the  United  States 
under  the  direction  of  the  attorney  general 
to  restrain  violations  of  the  act. 

Two  questions  are  presented  in  this  case 
for  our  decision:  First.  Was  the  associa- 
tion of  the  defendants  a  contract,  combina- 
tion, or  conspiracy  in  restraint  of  trade,  as 
the  terms  are  to  be  understood  in  the  act? 
Second.  Was  the  trade  thus  restrained 
trade  between  the  states? 

The  contention  on  behalf  of  the  defendants 
is  that  the  association  would  have  been  val- 
id at  common  law,  and  that  the  Federal 
anti-trust  law  was  not  intended  to  reach  any 
agreements  that  were  •  not  void  and  unen- 
forceable at  common  law.  It  might  be  a 
sufficient  answer  to  this  contention  to  point 
to  the  decision  of  the  Supreme  Court  of  the 
United  States  in  United  States  v.  Trans-Mis- 
souri Freight  Asso.  106  U.  S.  290,  41  L.  ed. 
1007,  17  Sup.  Ct.  Rep.  540,  in  which  it  was 
held  that  contracts  in  restraint  of  inter- 
state transportation  were  within  the  stat- 
ute, whether  the  restraints  would  be  regard- 
ed as  reasonable  at  common  law  or  not.  It 
is  suggested,  however,  that  that  case  related 
to  a  quasi-public  employment  necessarily 
under  public  control,  and  affecting  public  in- 
terests, and  that  a  less  stringent  rule  of  con- 
struction applies  to  contracts  restricting 
parties  in  sales  of  merchandise,  which  is 
purely  a  private  business,  having  in  it  no 
element  of  a  public  or  quasi-public  charac- 
ter. Whether  or  not  there  is  substance  in 
such  a  distinction, — a  question  we  do  not  de- 
cide,— it  is  certain  that,  if  the  contract  of 
association  which  bound  the  defendants  was 
void  and  unenforceable  at  the  common  law 
because  in  restraint  of  trade,  it  is  within 
the  inhibition  of  the  statute  if  the  trade  it 
restrained  was  interstate.  Contracts  that 
were  in  unreasonable  restraint  of  trade  at 
common  law  were  not  unlawful  in  the  sense 
of  being  criminal,  or  giving  rise  to  a  civil  ac- 
tion for  damages  in  favor  of  one  prejudicial- 
ly affected  thereby,  but  were  simply  void. 
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and  were  not  enforced  by  the  courts.  Mogul 
S,  B.  Co.  V.  McGregor  [1892]  A.  C.  26;  Horn- 
hy  y.  Close,  L.  R.  2  Q^  B.  153 ;  Lord  Camp- 
bell, Ch.  J.,  in  Hilto9i  v.  Eckeraley,  6  El.  & 
Bl.  47,  66 ;  Hansen,  J.,  in  Farrer  v.  Clo^e,  L. 
R.  4  Q.  B.  602,  612.  The  effect  of  the  act 
of  1890  is  to  render  such  contracts  unlawful 
in  an  affirmative  or  positive  sense,  and  pun- 
ishable as  misdemeanors,  and  to  create  a 
right  of  civil  action  for  damages  in  favor  of 
those  injured  thereby,  and  a  civil  remedy  by 
injunction  in  favor  of  both  private  persons 
and  the  public  against  the  execution  of  such 
contracts  and  the  maintenance  of  such  trade 
restraints. 

The  argument  for  the  defendants  is  that 
their  contract  of  association  was  not,  and 
could  not  be,  a  monopoly,  because  their  ag- 
gregate tonnage  capacity  did  not  exceed  30 
per  cent  of  the  total  tonnage  capacity  of  the 
country;  that  the  restraints  upon  the  mem- 
bers of  the  association,  if  restraints  they 
could  be  called,  did  not  embrace  all  the 
states,  and  were  not  unlimited  in  space; 
that  such  partial  restraints  were  justified 
and  upheld  at  common  law  if  reasonable, 
and  only  proportioned  to  the  necessary  pro- 
tection of  the  parties;  that  in  this  case 
the  partial  restraints  were  reasonable,  be- 
cause without  them  each  meifiber  would  be 
subjected  to  ruinous  competition  by  the 
others,  and  did  not  exceed  in  degree  of 
stringency  or  scope  what  was  necessary  to 
protect  the  parties  in  securing  prire-4  for 
their  product  that  were  fair  and  reasonable 
to  themselves  and  the  public:  that  competi- 
tion was  not  stifled  by  the  association  be- 
cause the  prices  fixed  oy  it  luul  to  be  fixed 
with  reference  to  the  very  active  competition 
of  pipe  companies  which  were  not  mcr.ibers 
of  the  association,  and  \7Kich  hal  more  than 
double  the  defendants'  capacity;  and  that  in 
this  way  the  association  only  modified  and 
restrained  the  evils  of  ruinous  competition, 
while  the  public  had  all  the  benefit  from 
competition  which  public  policy  demanded. 

From  early  times  it  was  the  policy  of  En- 
glishmen to  encourage  trade  in  England, 
and  to  discourage  those  voluntary  restraints 
which  tradesmen  were  often  induced  to  im- 
pose on  themselves  by  contract.  Courts 
recognized  this  public  policy  by  refusing  to 
enforce  stipulations  of  this  character.  The 
objections  to  such  restraints  were  mainly 
two.  One  was  that  by  such  contracts  a  man 
disabled  himself  from  earning  a  livelihood 
with  the  risk  of  becoming  a  public  charge, 
and  deprived  the  community  of  the  benefit 
of  his  labor.  The  ot)ier  was  that  such  re- 
straints tended  to  give  to  the  covenantee,  the 
beneficiary  of  such  restraints,  a  monopoly  of 
the  trade,  from  which  he  had  thus  excluded 
one  competitor,  and  by  the  same  means 
might  exclude  others. 

Chief  Justice  Parker,  in  1711,  in  the  lead- 
ing case  of  Mitchel  v.  Reynolds,  1  P.  Wms. 
181,  190,  stated  these  objections  as  follows: 
"First,  the  mischief  which  may  arise  from 
them  ( 1 )  to  the  party  by  the  loss  of  his  live- 
lihood and  the  subsistence  of  his  family; 
(2)  to  the  public  by  depriving  it  of  an  use- 
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ful  member.  Another  reason  is  the  great 
abuses  these  voluntary  restraints  are  liable 
to;  as,  for  instance,  from  corporations  who 
are  perpetually  laboring  for  exclusive  ad- 
vantages in  trade,  and  to  reduce  it  into  as 
few  hands  as  possible." 

The  reasons  were  stated  somewhat  more 
at  length  in  Alger  v.  TJuLcher,  19  Pick.  51, 
54,  31  Am.  Dec.  119,  in  which  the  supreme 
judicial  court  of  Massachusetts  said: 

'*The  unreasonableness  of  contracts  in  re- 
straint of  trade  and  business  is  very  appar- 
ent  from    several   obvious    considerations: 

(1)  Such  contracts  injure  the  parties  mak- 
ing them,  because  they  diminish  their 
means  of  procuring  livelihoods  and  a  com- 
petency for  their  families.  They  tempt  im- 
provident persons,  for  the  sake  of  present 
gain,  to  deprive  themselves  of  the  power  to 
make  future  acquisitions;  and  they  expose 
such  persons  to  imposition  and  oppression. 

(2)  They  tend  to  deprive  the  public  of  the 
services  of  men  in  the  employments  and  ca- 
pacities in  which  they  may  be  most  useful 
to  the  community  as  well  as  themselves. 

(3)  They  discourage  industry  and  enter- 
prise, and  diminish  the  products  of  ingenui- 
ty and  skill.  (4)  They  prevent  competi- 
tion and  enhance  prices.  (6)  They  expose 
the  public  to  all  the  evils  of  monopoly.  And 
this  especially  is  applicable  to  wealthy  com- 
panies and  large  corporations,  who  have  the 
means,  unless  restrained  by  law,  to  exclude 
rivalry,  monopolize  business,  and  engross 
the  market.  Against  evils  like  these,  wise 
laws  protect  individuals  and  the  public  by 
declaring  all  such  contracts  void." 

The  changed  conditions  under  which  men 
have  ceased  to  be  so  entirely  dependent  for 
a  livelihood  on  pursuing  one  trade  have 
rendered  the  first  and  second  considerations 
stated  above  less  important  to  the  commun- 
ity than  they  were  in  the  seventeenth  and 
eighteenth  centuries,  but  the  disposition  to 
use  every  means  to  reduce  competition  and 
create  monopolies  has  grown  so  much  of  late 
that  the  fourth  and  fifth  considerations  men- 
tioned in  Alger  v.  ThacJier  have  certainly 
lost  nothing  in  weight  in  the  present  day,  if 
we  may  judge  from  the  statute  here  under 
consideration  and  similar  legislation  by  the 
states. 

The  inhibition  against  restraints  of  trade 
at  common  law  seems  at  first  to  have  had  no 
exception.  See  language  of  Justice  Hull, 
Year  Book,  2  Hen.  V.,  folio  6,  pi.  26.  After 
a  time  it  became  apparent  to  the  people  and 
the  courts  that  it  was  in  the  interest  of  trade 
that  certain  covenants  in  restraint  of  trade 
should  be  enforced.  It  was  of  importance, 
as  an  incentive  to  industry  and  honest  deal- 
ing in  trade  that,  after  a  man  had  built  up 
a  business  with  an  extensive  goodwill,  he 
should  be  able  to  sell  his  business  and  good- 
will to  the  best  advantage,  and  he  could  not 
do  BO  unless  he  could  bind  himself  by  an  en- 
forceable contract  not  to  engage  in  the  same 
business  in  such  a  way  as  to  prevent  injury 
to  that  which  he  was  about  to  sell.  It  was 
equally  for  the  good  of  the  public  and 
trade,  when  partners  dissolved,  and  one  took 


9 


180 


Umitbd  States  Circuit  Coubt  of  Appbals. 


FAb., 


the  buBiness,  or  they  divided  the  business, 
that  each  partner  might  bind  himself  not  to 
do  anything  in  trade  thereafter  which  would 
derogate  from  his  grant  of  the  interest  con- 
veyed to  his  former  partner.  Again,  when 
two  men  became  partners  in  a  business,  al- 
though their  union  might  reduce  competi- 
tion, this  e£fect  was  only  an  incident  to  the 
main  purpose  of  a  union  of  their  capital,  en- 
terprise, and  energy  to  carry  on  a  successful 
business,  and  one  useful  to  the  community. 
Restrictions  in  the  articles  of  partnership 
upon  the  business  activity  of  the  members, 
with  a  view  of  securing  their  entire  effort  in 
the  common  enterprise,  were,  of  course,  only 
ancillary  to  the  main  end  of  the  union,  and 
were  to  be  encouraged.  Again,  when  one  in 
business  sold  property  with  which  the  buyer 
might  set  up  a  rival  business,  it  was  certain- 
ly reasonable  that  the  seller  should  be.  able 
to  restrain  the  buyer  from  doing  him  an  in- 
jury which,  but  for  the  sale,  the  buyer  would 
be  unable  to  inflict.  This  was  not  reducing 
competition,  but  was  only  securing  the  sel- 
ler against  an  increase  of  competition  of  his 
own  creating.  Such  an  exception  was  neces- 
sary to  promote  the  free  purchase  and  sale 
of  property.  Again,  it  was  of  importance 
that  business  men  atid  professional  men 
should  have  every  motive  to  employ  the 
ablest  assistants,  and  to  instruct  them  thor- 
oughly; but  they  would  naturally  be  reluc- 
tant to  do  so  unless  such  assistants  were  able 
to  bind  themselves  not  to  set  up  a  rival  bus- 
iness in  the  vicinity  after  learning  the  de- 
tails and  secrets  of  the  business  of  their  em- 
ployers. 

In  a  case  of  this  last  kind,  Mallan  y.  May, 
11  Mees.  ft  W.  652,  Baron  Parke  said:  "Con- 
tracts for  the  partial  restraint  of  trade  are 
upheld,  not  because  they  are  advantageous 
to  the  individual  with  whom  the  contract  is 
made,  and  a  sacrifice  pro  tanto  of  the  rights 
of  the  community,  but  because  it  is  for  the 
benefit  of  the  public  at  large  that  they  should 
be  enforced.  Many  of  these  partial  re- 
straints on  trade  are  perfectly  consistent 
with  public  convenience  and  the  general  in- 
terest, and  have  been  supported.  Such  is 
the  case  of  the  disposing  of  a  shop  in  a  par- 
ticular place,  with  a  contract  on  the  part  of 
the  vendor  not  to  carry  on  a  trade  in  the 
same  place.  It  is,  in  effect,  the  sale  of  a 
goodwill,  and  offers  an  encouragement  to 
trade  by  allowing  a  party  to  dispose  of  all 
the  fruits  of  his  industry.  .  .  .  And 
such  is  the  class  of  cases  of  much  more  fre- 
quent occurrence,  and  to  which  this  present 
case  belongs,  of  a  tradesman,  manufacturer, 
or  professional  man  taking  a  servant  or 
clerk  into  his  service,  with  a  contract  that 
he  will  not  carry  on  the  same  trade  or  pro- 
fession within  certain  limits.  ...  In 
such  a  case  the  public  derives  an  advantage 
in  the  unrestrained  choice  which  such  a  stip- 
ulation gives  to  the  employer  of  able  assist- 
ants, and  the  security  it  affords  that  the 
master  will  not  withhold  from  the  servant 
instruction  in  the  secrets  of  his  trade,  and 
the  communication  of  his  own  skill  and  ex- 
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perience,  from  the  fear  of  his  afterwards > 
having  a  rival  in  the  same  business." 

For  the  reasons  given,  then,  covenants  in 
partial  restraint  of  trade  are  generally  upheld* 
as  valid  when  they  are  agreements  ( 1 )  by  the- 
seller  of  property  or  business  not  to  compete 
with  the  buyer  in  such  a  way  as  to  derogate 
from  the  value  of  the  property  or  business 
sold;  (2)  by  a  retiring  partner  not  to  com- 
pete with  the  firm;  (3)  by  a  partner  pending 
the  partnership  not  to  do  anything  to  inter- 
fere, by  competition  or  otherwise,  with  the 
business  of  the  firm;  (4)  by  the  buyer  of 
property  not  to  use  the  same  in  competition 
with  the  business  retained  by  the  seller ;  and 
(6)  by  an  assistant,  servant,  or  agent  not 
to  compete  with  his  master  or  employer  aft- 
er the  expiration  of  his  time  of  service.  Be- 
fore such  agreements  are  upheld,  however, 
the  court  must  find  that  the  restraints  at- 
tempted thereby  are  reasonably  necessary 
(1,2,  and  3)  to  the  enjoyment  by  the  buyer 
of  the  property,  goodwill,  or  interest  in  the 
partnership  bought;  or  (4)  to  the  legiti- 
mate ends  of  the  existing  partnership;  or 
(5)  to  the  prevention  of  possible  injury  to 
the  business  of  the  seller  from  use  by  the 
buyer  of  the  thing  sold;  or  (6)  to  protec- 
tion from  the  danger  of  loss  to  the  employ- 
er's business  ci&used  by  the  unjust  use  on  the 
part  of  the  employee  of  the  confidential 
knowledge  acquired  in  such  business.  Un- 
der the  first  class  come  the  cases  of  Mitchel 
V.  Reynolds f  1  P.  Wras.  181;  Fowle  v.  Park^ 
131  U.  S.  88,  33  L.  ed.  67,  9  Sup.  Ct.  Rep. 
658;  Nordenfeli  v.  Maxim  Nordenfelt  Ounsr 
d  Ammunition  Co,  [1894]  A.  C.  535;  Rousil- 
Ion  V.  Roussillon,  L.  R.  14  Ch.  Div.  351 ; 
Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9  £q. 
346;  Whittaker  v.  Howe,  3  Beav.  383;  Dia- 
mond  Match  Co,  v.  Roeber,  106  N.  Y.  473, 
60  Am.  Rep.  464, 13  N.  E.  419 ;  Tode  v.  Gross^ 
127  N.  Y.  480,  13  L.  R.  A.  652,  28  N.  E.  469; 
Real  V.  Chase,  31  Mich.  490;  Hubbard  y.< 
Miller,  27  Mich.  15,  15  Am.  Rep.  153;  Na- 
tional Ben.  Co.  v.  Union  Hospital  Co,  45- 
Minn.  272,  11  L.  R.  A.  437,  47  N.  W.  806; 
Whitney  v.  Slayton,  40  Me.  224;  Pierce  v. 
Fuller,  8  Mass.  223,  5  Am.  Dec.  102 ;  Rich- 
ards V.  American  Desk  d  Seating  Co.  87  Wis. 
503,  58  N.  W.  787.  In  the  second  class  are- 
Tallis  V.  Tallis,  1  El.  ft  Bl.  391,  and  Lange 
V.  Werk,  2  Ohio  St.  520.  In  the  third  class 
are  Troy  Laundry  Manh.  Co.  v.  Dolph,  138 
U.  S.  617,  34  L.  ed.  1083,  11  Sup.  Ct.  Rep. 
412;  Dolph  v.  Troy  Laundry  Mach.  Co.  28 
Fed.  Rep.  553;  and  Matthews  v.  Associated 
Press,  136  N.  Y.  333,  32  N.  E.  981.  In  thfr 
fourth  class  are  American  Straw  Board  Co. 
V.  Haldeman  Paper  Co.  64  U.  S.  App.  416, 
83  Fed.  Rep.  619,  27  C.  C.  A.  634;  and  Hitch- 
cock V.  Anthony,  54  U.  S.  App.  439,  83  Fed. 
Rep.  779,  28  C.  C.  A.  80,  both  decisions  of 
this  court;  Oregon  Steam  Nav.  Co.  v.  Win- 
sor,  20  Wall.  64,  22  L.  ed.  315;  Dunlop  v. 
Gregory,  10  N.  Y.  241,  61  Am.  Dec.  746; 
Hodge  v.  Sloan,  107  N.  Y.  244,  17  N.  E.  335. 
While  in  the  fifth  class  are  the  cases  of  Ho- 
mer V.  Ashford,  3  Bing.  322;  Homer  v^ 
Graves,  7  Bing.  735;  Hitchcock  v.  Coker,  6» 
Ad.  ft  El.  454;  Wwrd  v.  B^me,  5  Mees.  ft  W. 
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547;  Duh&wshi  y.  Goldstein  [1806]  1  Q.  B. 
478;  Perl8  v.  Saalfeld  [1892]  2  Ch.  149; 
Taylor  v.  Blanchard,  13  Allen,  370,  90  Am. 
Dec  203;  Keeler  v.  Taylor,  63  Pa.  467,  91 
Am.  Dec  221;  Herreshoff  v.  Bouiineau,  17 
K.  1.  3,  8  L.  R.  A.  469,  19  Ail.  712. 

It  would  be  stating  it  too  strongly  to  say 
that  these  five  classes  of  coyenants  in  re- 
straint of  trade  include  all  of  those  upheld 
as  yalid  at  the  cononon  law;  but  it  would 
certainly  seem  to  follow  from  the  tests  laid 
down  for  determining  the  yalidity  of  such 
an  agreement  that  no  conventional  restraint 
of  trade  can  be  enforced  unlesa  the  covenant 
embodying  it  is  merely  ancillary  to  the  main 
purpose  of  a  lawful  contract,  and  necessary 
to  protect  the  covenantee  in  the  enjoyment 
of  the  legitimate  fruits  of  the  contract,  or  to 
protect  him  from  the  dangers  of  an  unjust 
use  of  those  fruits  by  the  other  party.  In 
Homer  y.  Graves,  7  Bing.  735,  Chief  Justice 
Tindal,  who  seems  to  be  regarded  as  the 
highest  English  judicial  authority  on  this 
branch  of  the  law  (see  Lord  Macnagh ten's 
judgment  in  Nordenfelt  y.  Mcurim  Norden- 
felt  Guns  d  Ammunition  Co.  [1894]  A.  C. 
535,  567)^  used  the  following  language: 
'"We  do  not  see  how  a  better  test  can  be  ap- 
plied to  the  question  whether  reasonable  or 
not  than  by  considering  whether  the  restraint 
is  such  only  as  to  afford  a  fair  protection  to 
the  interests  of  the  party  in  favor  of  whom  it 
is  given,  and  not  so  large  as  to  interfere  with 
the  interests  of  the  public.  Whatever  re- 
straint is  larger  than  the  necessary  protec- 
tion of  the  party  can  be  of  no  benefit  to 
either;  it  can  only  be  oppressive,  and  if  op- 
pressive, it  is,  in  the  eye  of  the  law,  unrea- 
sonable. Whatever  is  injurious  to  the  inter- 
ests of  the  public  is  void  on  the  ground  of 
public  policy." 

This  very  statement  of  the  rule  implies 
that  the  contract  must  be  one  in  which  there 
is  a  main  purpose,  to  which  the  covenant  in 
restraint  of  trade  is  merely  ancillary.  The 
^  covenant  is  inserted  only  to  protect  one  of 
the  parties  from  the  injury  which,  in  the  ex- 
ecution of  the  contract  or  enjoyment  of  its 
fruits,  he  may  suffer  from  the  unrestrained 
competition  of  the  other.  The  main  purpose 
of  the  contract  suggests  the  measure  of  pro- 
tection needed,  and  furnishes  a  sufficiently 
uniform  standard  by  which  the  validity  of 
such  restraints  may  be  judicially  deter- 
mined. In  such  a  case,  if  the  restraint  ex- 
ceeds the  necessity  presented  by  the  main 
purpose  of  the  contract,  it  is  void  for  two 
reasons:  First,  because  it  oppresses  the 
covenantor,  without  any  corresponding  bene- 
fit to  the  covenantee;  and,  second,  because 
it  tends  to  a  monopoly.  But  where  the  sole 
object  of  both  parties  in  making  the  contract 
as  expressed  therein  is  merely  to  restrain 
competition,  and  enhance  or  maintain  prices, 
it  would  seem  that  there  was  nothing  to 
justify  or  excuse  the  restraint,  that  it  would 
necessarily  have  a  tendency  to  monopoly, 
and  therefore  would  be  void.  In  such  a  case 
there  is  no  measure  of  what  is  necessary  to 
the  protection  of  either  party,  except  the 
vague  and  varying  opinions  of  judges  as  to 
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how  much,  on  principles  of  political  econo- 
my, men  ought  to  be  allowed  to  restrain  com- 
petition. There  is  in  such  contracts  no 
main  lawful  purpose,  to  subserve  which  par- 
tial restraint  is  permitted,  and  by  which 
its  reasonableness  is  measured,  but  the  sole 
object  is  to  restrain  trade  in  order  to  avoid 
the  competition  which  it  has  always  been 
the  policy  of  the  common  law  to  foster. 

Much  has  been  said  in  regard  to  the  re- 
laxing of  the  original  strictness  of  the  com- 
mon law  in  declaring  contracts  in  restraint 
of  trade  void  as  conditions  of  civilization 
and  public  policy  have  changed,  and  the  ar- 
gument drawn  therefrom  is  that  the  law  now 
recognizes  that  competition  may  be  so  ruim- 
ous  as  to  injure  the  public,  and,  therefore, 
that  contracts  made  with  a  view  to  check 
such  ruinous  competition  and  regulate 
prices,  though  in  restraint  of  trade,  and  hav- 
ing no  other  purpose,  will  be  upheld.  We 
think  this  conclusion  is  unwarranted  by  the 
authorities  when  all  of  them  are  considered. 
It  is  true  that  certain  rules  for  determining 
whether  a  covenant  in  restraint  of  trade- 
ancillary  to  the  main  purpose  of  a  contract 
was  reasonbly  adapted  and  limited  to  the- 
necessary  protection  of  a  party  in  the  carry- 
ing out  of  such  purpose  have  been  somewhat 
modified  by  modern  authorities.  In  Mitcket 
V.  Reynolds,  1  P.  Wms.  181,  the  leading  early 
case  on  the  subject,  in  which  the  main  ob- 
ject of  the  contract  was  the  sale  of  a  bake 
house,  and  there  was  a  covenant  to  protect 
the  purchaser  against  competition  by  the 
seller  in  the  bakery  business.  Chief  Justice- 
Parker  laid  down  the  rule  that  it  must  ap- 
pear before  such  a  covenant  could  be  en- 
forced that  the  restraint  was  not  general,, 
but  particular  or  partial,  as- to  places  or  per-- 
sons,  and  was  upon  a  good  and  adequate  con- 
sideration, so  as  to  make  it  a  proper  and 
useful  contract.  Subsequently,  it  was  de- 
cided in  Hitchcock  v.  Coke,  6  Ad.  &  £1.  464^ 
that  the  adequacy  of  the  consideration  waa 
not  to  be  inquired  into  by  the  court  if  it  wa» 
a  legal  one,  and  that  the  operation  of  the 
covenant  need  not  be  limited  in  time.  More 
recently  the  limitation  that  the  restraint 
could  not  be  general  or  unlimited  as  to 
space  has  been  modified  in  some  cases  by 
holding  that,  if  the  protection  necessary  to 
the  covenantee  reasonably  requires  a  cove- 
nant unrestricted  as  to  space,  it  will  be  up- 
held as  valid.  Whittaker  v.  Howe,  3  Beav. 
383;  Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9- 
Eq.  345;  Rousillon  v.  Rousillon,  L.  R.  14 
Ch.  Div.  351;  Nordenfelt  v.  Maxim  Norden- 
felt Guns  d  Ammunition  Co.  [1894]  A.  C. 
535.  See  also  Fowls  v.  Park,  131  U.  S.  88^ 
33  L.  ed.  67,  9  Sup.  Ct.  Rep.  658 ;  Diamond 
Match  Co.  V.  Roeher,  106  N.  Y.  473,  60  Am. 
Rep.  464,  13  N.  E.  419.  But  these  cases  aU 
involved  contracts  in  which  the  covenant  in 
restraint  of  trade  was  ancillary  to  the  main 
and  lawful  purpose  of  the  contract,  and  was 
necessary  to  the  protection  of  the  covenantee 
in  the  carrying  out  of  that  main  purpose. 
They  do  not  manifest  any  general  disposi- 
tion on  the  part  of  the  courts  to  be  more 
liberal  in   supporting  contracts  having  for 
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their  sole  object  the  restraint  of  trade  thaa 
did  the  courts  of  an  earlier  time.  It  is 
true  that  there  are  some  cases  in  which  the 
courts,  mistaking,  as  we  conceive,  the  proper 
limits  of  the  relaxation  of  the  rules  for  de- 
teimining  the  unreasonableness  of  restraints 
of  trade,  have  set  sail  on  a  sea  of  doubt,  and 
have  assumed  the  power  to  say.  In  reject 
to  contracts  which  have  no  other  purpose 
and  no  other  consideration  on  either  side 
than  the  mutual  restraint  of  the  parties, 
how  much  restraint  of  competition  is  in  the 
public  interest,  and  how  much  is  not. 

The  manifest  danger  in  the  administration 
of  justice  according  to  so  shifting,  vague, 
and  indeterminate  a  standard  would  seem  to 
be  a  strong  reason  against  adopting  it.  The 
cases  assuming  such  a  power  in  th3  courts 
are  Wickena  v.  Evans,  3  Younge  &  J.  318; 
Collins  V.  Locke,  L.  R.  4  App.  Cas.  674;  On- 
tario  Salt  Co.  v.  Merchants  Salt  Co,  J 8 
Grant  Ch.  (U.  G.)  640;  Kellogg  v.  Larkin, 
3  Pinney,  123,  66  Am.  Dec.  164;  Leslie  v. 
Lorillard,  110  N.  Y.  519,  1  L.  R.  A.  463,  18 
N.  E.  363. 

In  Wickens  v.  Evans  three  trunk  manu- 
facturers of  England,  who  had  competed 
with  each  other  throughout  the  realm  to 
their  loss,  agreed  to  divide  England  into 
three  districts,  each  party  to  have  one  dis- 
trict exclusively  for  nis  trade,  and,  if  any 
stranger  should  invade  the  district  of  either 
as  a  competitor,  they  agreed  "to  meet  to  de- 
vise means  to  promote  their  own  views." 
The  restraint  was  held  partial  and  reason- 
able, because  it  left  the  trade  open  to  any 
third  party  in  either  district.  In  answer 
to  the  suggestion  that  such  an  agreement  to 
divide  up  the  beer  business  of  London  among 
the  London  brewers  would  lead  to  the  abuses 
of  monopoly,  it  was  replied  that  outside 
competition  would  soon  cure  such  abuses, — 
an  answer  that  would  validate  the  most  com- 
plete local  monopoly  of  the  present  day.  It 
may  be,  as  suggested  by  the  court,  that  local 
monopolies  cannot  endure  long,  because  their 
very  existence  tempts  outside  capital  into 
competition ;  but  the  public  policy  embodied 
in  the  common  law  requires  the  discourage- 
ment of  monopolies,  however  temporary 
their  existence  may  be.  The  public  interest 
may  suffer  severely  while  new  competition 
is  slowly  developing.  The  case  can  hardly 
be  reconciled  with  later  cases,  hereafter  to 
be  referred  to,  in  England  and  America.  It 
is  true  that  there  was  in  this  case  no  direct 
evidence  of  a  desire  by  the  parties  to  regu- 
late prices,  and  it  has  been  sometimes  ex- 
plained on  the  theory  that  the  agreement 
was  solely  to  reduce  the  expenses  incident 
to  a  business  covering  the  realm  by  restrict- 
ing its  territorial  extent;  but  it  is  difficult 
to  escape  the  conclusion  that  the  restraint 
upon  each  two  of  the  three  parties  was  im- 
posed to  secure  to  the  other  a  monopoly  and 
power  to  control  prices  in  the  territory  as- 
signed to  him,  because  the  final  clause  in  the 
contract  implies  that,  when  it  was  executed, 
there  were  no  other  competitors  except  the 
parties  in  the  territory  divided. 

Collins  V.  Locke  was  a  case  in  the  privy 
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council.  The  action  was  brought  to  enforce 
certain  articles  of  agreement  by  and  between 
four  of  the  leading  master  stevedore  con- 
tracting firms  in  Melbourne,  Australia,  who 
did  practically  all  the  business  at  that  port. 
The  court  (composed  of  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  and  Sir  Robert  P. 
Ck>llier)  describes  the  scope  and  purposes  of 
the  agreement  and  the  view  of  the  court  as 
follows:  "The  objects  which  this  agreement 
has  in  view  are  to  parcel  out  the  stevedoring 
business  of  the  port  among  the  parties  to  it, 
and  so  to  prevent  competition,  at  least 
among  themselves,  and  also,  it  may  be,  to 
keep  up  the  price  to  be  paid  for  the  work. 
Their  lordships  are  not  prepared  to  say  that 
an  agreement  having  these  objects  is  invalid 
if  carried  into  effect  by  proper  means,  that 
is,  by  provisions  reasonably  necessary  for 
the  purpose,  though  the  effect  of  them  might 
be  to  create  a  partial  restraint  upon  the 
power  of  the  parties  to  exercise  their  trade." 

No  attempt  is  made  to  justify  the  view 
thus  comprehensively  stated,  or  to  support 
it  by  authority,  or  to  reconcile  it  with  the 
general  doctrine  of  the  common  law,  that 
contracts  restraining  competition,  raising 
prices,  and  tending  to  a  monopoly,  as  this  is 
conceded  by  the  court  to  have  been,  are  void. 
The  court  ignores  the  public  interest  that 
prices  shall  be  regulated  by  competition,  and 
assumes  the  power  in  the  court  to  uphold 
and  enforce  a  contract  securing  a  monopoly 
if  it  affect  only  one  port,  so  as  to  be  but  a 
partial  restraint  of  trade.  The  case  is  di- 
rectly at  variance  with  the  decision  of  the 
supreme  court  of  Illinois  in  More  v.  Bennett, 
140  III.  69,  16  L.  R.  A.  361,  29  N.  E.  888, 
hereafter  discussed,  and  cannot  be  recon- 
ciled in  principle  with  many  of  the  other 
cases  cited. 

The  Canadian  case  of  Ontario  Salt  Co. 
V.  Merchants  Salt  Co.  is  another  one  upon 
which  counsel  for  the  defendants  rely.  That 
was  the  decision  of  a  vice  chancellor.  Six 
salt  companies,  in  order  to  maintain  prices, 
combined,  and  put  their  business  under  the 
control  of  a  committee,  and  agreed  not  to 
sell  except  through  the  committee.  It  was 
held  that  because  it  appeared  that  there 
were  other  salt  companies  in  the  province, 
and  because  the  combiners  denied  Uiat  they 
intended  to  raise  prices,  but  only  to  main- 
tain them,  the  contract  of  union  was  not  in 
unlawful  restraint  of  trade.  The  conclusion 
and  argument  of  the  court  in  Central  Ohio 
Salt  Co.  V.  OuthHe,  36  Ohio  St.  666,  here- 
after stated,  would  seem  to  be  a  sufficient  an- 
swer to  this  case. 

Kellogg  v.  Larkin,  S  Pinney,  123,  66  Am. 
Dec.  164,  was  an  early  case  in  Wisconsin, 
in  which  the  action  was  on  the  covenant  of 
a  warehouseman  in  a  lease  of  his  warehouse, 
by  which  he  agreed  to  devote  his  services  to 
the  lessee  at  certain  compensation,  and  not 
to  purchase  or  store  wheat  in  the  Milwaukee 
market.  The  covenant  was  held  valid.  Had 
nothing  else  appeared  in  the  case,  the  con- 
clusion would  have  been  clearly  right,  be- 
cause such  a  covenant  might  well  have  been 
reasonably  necessarjr  to   the   protection   of 
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the  lessee  in  his  enjoyment  of  the  warehouse 
and  the  goodwill  of  the  lessor.  But  it 
farther  appeared  that  this  lease,  with  the 
covenant,  was  only  one  of  many  such  ex- 
ecuted by  the  warehousemen  of  Milwaukee 
to  the  united  grain  dealers  of  that  city,  to 
enable  the  latter  to  obtain  absolute  control 
of  the  wheat  market  in  Milwaukee.  The 
court  held  the  latter  combination  valid  also. 
The  decision  cannot  be  upheld,  in  view  of  the 
more  modern  authorities  hereafter  referred 
to. 

The  case  of  Lealie  v.  Lorillard,  110  N.  T. 
519, 1  L.  R.  A.  456,  18  N.  E.  363,  would  seem 
to  be  an  authority  against  our  view.  In 
that  case  a  stockholder  sought  to  restrain 
the  payment  of  an  annual  payment  about  to 
be  made  by  the  Old  Dominion  Steamship 
Company  under  a  contract  by  which  it 
bought  off  the  Lorillard  Steamship  Company 
from  continuing  in  competition  with  it  in 
carrying  passengers  and  freight  between 
New  York  and  Norfolk.  The  contract  was 
held  valid,  although  it  had  no  purpose  ex- 
cept the  restraining  of  competition,  and, 
so  far  as  appears,  the  obtaining  of  the  com- 
plete control  oi  the  business.  The  case  is 
rested  on  Diamond  Match  Co.  ▼.  Roeher,  106 
N.  Y.  473,  60  Am.  Rep.  464,  13  N.  E.  419, 
which  was  a  case  of  the  purchase  of  property 
and  goodwill.  It  proceeds  on  the  general 
proposition  ''that  competition  is  not  inva- 
riably a  public  benefaction;  for  it  may  be 
carried  on  to  such  a  degree  as  to  become  a 
general  evil,"  and  thus  leaves  it  to  the  dis- 
cretion of  the  court  to  say  how  much  compe- 
tition is  desirable,  and  how  much  is  mis- 
chievous, and  accordingly  to  determine 
whether  a  contract  is  bad  or  not.  The  case 
is  directly  opposed  to  Anderson  ▼.  Jett,  89 
Ky.  375,  6  L.  R.  A.  390,  12  S.  W.  670,  here- 
after cited.  It  should  be  said  that  nothing 
appears  in  the  report  of  the  case  to  show  di- 
rectly that  the  purpose  of  the  contract  was 
to  reserve  the  entire  business  to  the  Old  Do- 
minion Steamship  Company,  or  to  secure  to 
it  the  power  of  regulating  prices,  but  this 
natural  inference  from  the  terms  of  the  con- 
tract is  not  negatived. 

The  case  of  Mogul  8.  8.  Co.  v.  McGregor 
[1892]  A.  C.  25,  has  been  cited  to  sustain 
the  position  of  the  defendante.  It  does  not 
do  so.  It  was  a  suit  for  damages,  brought 
by  a  company  engaged  in  the  tea-carrying 
trade  at  Hankow,  China,  against  six  other 
companies  engaged  in  the  same  trade,  for  loss 
inflicted  by  an  alleged  unlawful  conspiracy 
entered  into  by  them  to  drive  the  plaintiff 
out  of  the  trade,  and  to  obtain  control  of  the 
trade  themselves.  It  appeared  that  the  de- 
fendante agreed  to  conform  to  a  plan  of  as- 
sociation, by  which  they  should  constantly 
underbid  the  plaintiff,  and  take  away  his 
trade  by  offering  exceptional  and  very  fav- 
orable terms  to  customers  dealing  exclusive- 
ly with  the  members  of  the  association,  and 
that  they  did  this  to  control  the  business  the 
next  season  after  he  had  been  thus  driven  out 
of  competition.  It  was  held  by  the  House  of 
Lords  that  this  was  not  an  unlawful  and  in- 
dictable conspiracy,  giving  rise  to  a  cause 
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of  action  by  the  person  injured  thereby;  but 
it  was  not  held  that  the  contract  of  associa- 
tion entered  into  by  the  defendante  was  not 
void  and  unenforceable  at  common  law.  On 
the  contrary,  Lord  Bramwell,  in  his  judg- 
ment (at  page  46)  and  Lord  Hannen,  in  his 
(at  page  58),  distinctly  say  that  the  con- 
tract of  association  was  void  as  In  restraint 
of  trade;  but  all  the  law  lords  were  of  opin- 
ion that  contracts  void  as  in  restraint  %}l 
trade  were  not  unlawful  in  a  criuun.il  sense, 
and  gave  no  right  of  action  for  damages  to 
one  injured  thereby.  The  stetute  we  are 
considering  expressly  gives  suoh  contract:* 
a  criminal  and  unlawful  character.  It  is 
manifest,  therefore^  that  whatever  of  rele- 
vancy the  Mogul  8.  8.  Co.  Case  has  in  tiiis 
discussion  makes  for,  rather  than  against, 
our  conclusion. 

Two  other  cases  deserve  mention  here. 
They  are  Central  8hade  Roller  Co.  v.  Cush- 
man,  143  Mass.  353,  9  N.  E.  629,  and  Olou- 
cester  IsingUbss  d  Glue  Co.  v.  Russia  Ce- 
ment Co.  154  Mass.  92,  12  L.  R.  A.  563,  27 
N.  E.  1005.  In  these  cases  it  was  held  that 
contracte  in  restraint  of  trade  are  not  in- 
valid if  they  affect  trade  in  articles  which, 
though  useful  and  convenient,  are  not  arti- 
cles of  prime  or  public  necessity,  and  there- 
fore contracte  .between  dealers  made  to  se- 
cure complete  control  of  the  manufacture 
and  sale  of  such  articles  were  supported. 
In  the  first  case  the  article  involved  was  a 
fastening  of  a  certein  shade  roller,  and  in 
the  other  was  glue  made  from  fish  skins. 
We  think  the  cases  hereafter  cited  show 
that  the  common-law  rule  against  restraint 
of  trade  extends  to  all  articles  of  merchan- 
dise, and  that  the  introduction  of  such  a 
distinction  only  furnishes  another  oppor- 
tunity for  a  court  to  give  effect  to  the  vary- 
ing economical  opinions  of  ite  individual 
members.  It  might  be  difficult  to  say  why 
it  was  any  more  importent  to  prevent  re- 
strainte  of  trade  in  beer,  mineral  water, 
leather  cloth,  and  wire  cloth  than  of  trade 
in  curtein  shades  or  glue.  However  this 
may  he,  the  cases  do  not  touch  the  case  at 
bar,  because  the  same  court,  in  Gamewell 
Fire  Alarm  Teleg.  Co.  v.  Crane,  160  Mass. 
50,  22  L.  R.  A.  673,  35  N.  E.  98,  held  that 
fire-alarm  telegraph  instrumente  were  arti- 
cles of  sufficient  public  necessity  to  render 
unreasonable  restrainte  of  trade  in  them 
void,  and  certeinly  such  articles  are  not 
more  necessary  for  public  use  than  water, 
gas,  and  sewer  pipe. 

There  aire  other  cases  upon  which  counsel 
of  defendante  rely,  which,  in  our  judgment, 
have  no  bearing  on  the  issue,  or,  if  they 
have,  are  clearly  within  the  rules  we  have 
already  steted.  One  is  a  case  in  which  a 
railroad  company  made  a  contract  with  a 
sleeping-car  company  by  which  the  latter 
agreed  to  do  the  sleeping-car  business  of  the 
railway  company  on  a  number  of  conditions, 
one  of  which  was  that  no  other  company 
should  be  allowed  to  engage  in  the  sleeping- 
car  business  on  the  same  line.  Chicago,  8t. 
L.  d  N.  0.  jB.  Co.  v.  Pullman  8outhem  Car 
Co.  139  U.  8.  79,  35  L.  ed.  97,  11  Sup.  Ct. 
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Rep.  490.    The  main  purpose  of  such  a  con- 
tract is  to  furnish  sleeping-car  facilities  to 
the  public.     The  railroad  company  may  dis- 
charge this  duty  itself  to  the  public,  and 
allow  no  one  else  to  do  it,  or  it  may  hire 
someone  to  do  it,  and,  to  secure  the  neces- 
sary investment  of  capital  in  the  discharge 
of  the  duty,  may  secure  to  the  sleeping-car 
"Company  the  same  freedom  from    competi- 
tion that  it  would  have  itself  in  discharg- 
ing the  duty.    The  restraint  upon  itself  ia 
properly  proportioned  to,  and    is    only  an- 
cillary to«  the  main  purpose  of  the  contract, 
which  is  to  secure  proper  facilities  to  the 
public.     Exactly  the  same  principle  applies 
to  similarly  exclusive  contracts  with  express 
companies    and    stock-yard    delivery    com- 
panies.    Eapreaa  Cases,  117  U.  S.  1,  sub  nom. 
Memphis  d  L,  R.  B.  Go.  v.  Southern  Espp,  Co. 
29  L.  ed.  791,  6  Sup.  Ct.  Rep.  542,  628;  Cov- 
ington Stock-Yards  Co,  v.  Keith,  139  U.  8. 
128,  35  L.  ed.  73,  11  Sup.    Ct.    Rep.    461; 
Butchers*  d  D.  Stock  Yard  Co.  v.  LouisniUe 
d  N.  R.  Co.  31  U.  S.  App.  252,  67  Fed.  Rep. 
35,  14  C.  C.  A.  290.     The  fact  is  that  it  is 
quite  difficult  to  conceive  how  competition 
would  be  possible  upon  the  same  line  of  rail- 
way between  sleeping-car  companies  or  ex- 
press   companies.     Such    contracts    involve 
the  hauling  of  sleeping  cars  or  express  cars 
on   each   express   train,   the  assignment  of 
offices  in  each  station,  and  various  running 
arrangements,  which  it  would  be  an  intoler- 
able burden  upon  the  railroad  company  to 
make  and  execute  for  two  companies  at  the 
same  time.    And  the  same  is  true  of  con- 
tracts with  a  stock  delivery  company.  The 
railway  company  could  not  ordinarily  be  ex- 
pected to  have  more  than  one  general  station 
for  the  delivery  of  cattle  in  any  one  town. 
It  would  only  be  required  by  the  nature  of 
its  employment    to    furnish  such  facilities 
as  were  reasonably  sufficient  for  the  business 
at  that  place.     There  is  hardly  more  objec- 
tion on  the  ground  of  public  policy  to  such  a 
restriction  upon  a  railway  company  in  cases 
like  these  than  there  would  be  to  a  restric- 
tion upon  a  lessor  not  to  allow  .the  subject- 
matter  of  the  lease  to  be  enjoyed  by  anyone 
but  the  lessee  during  the  lease.     The  priv- 
ilege,  when  granted,  is  •  hardly  capable  of 
other  than  exclusive  enjoyment.    The  public 
interest  is  satisfactorily  secured  by  the  re- 
quirement, which  may  be  enforced  by  any 
member   of   the   public,    to   wit,    that   the 
charges  allowed  shall  not  be  unreasonable, 
and  the  business  is  of  such  a  public  character 
that  it  is  entirely  subject  to  legislative  regu- 
lation in  the  same  interest. 

Having  considered  the  cases  upon  which 
the  counsel  for  the  defendants  have  relied 
to  maintain  the  proposition  that  contracts 
having  no  purpose  but  to  restrain  compe- 
tition and  maintain  prices,  if  reasonable, 
will  be  held  valid,  we  must  now  pass  in 
rapid  review  the  cases  that  make  for  an  op- 
posite view. 

In  People  v.  Sheldon,  139  N.  Y.  251,  23  L. 
R.  A.  221,  34  N.  E.  785,  all  the  coal  dealers 
in  the  city  of  Lockport,  N.  Y.,  entered  into 
a  contract  of  association,  forming  a  coal  ex- 
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change  to  prevent  competition  by  constitut- 
ing the  exchange  the  sole  authority  to  fix 
the  price  to  be  charged  by  members  for  coal 
sold  by  them,  and  the  price  was  thus  fixed. 
The  court  approved  a  charge  to  the  jury  that 
even  if  this  was  merely  a  combination  be- 
tween independent  coal  dealers  to  prevent 
competition  between  themselves  for  the  due 
protection  of  the  parties  to  it  against  ruin- 
ous rivalry,  and  although  no  attempt  was 
made  to  charge  unreasonable  or  excessive 
prices,  it  was  inimical  to  trade  and  com- 
merce, whatever  might  be  done  under  it,  and 
was  within  the  state  statute  making  a  con- 
spiracy injurious  to  trade  indictable.  Said 
Andrews,  Ch.  J.  (page  264,  139  N.  Y.  page 
226,  23  L.  R.  A.  and  page  789,  34  N.  E.)  : 
"If  agreements  and  combinations  to  prevent 
competition  in  prices  are  or  may  be  hurtful 
to  trade,  the  only  sure  remedy  is  to  prohibit 
all  agreements  of  that  character.  If  the  va- 
lidity of  such  an  agreement  was  made  to  de* 
pend  upon  actual  proof  of  public  prejudice 
or  injury,  it  would  be  very  difficult  in  any 
case  to  establish  the  invalidity,  although  the 
moral  evidence  might  be  v^ry  convincing." 

See,  to  the  same  effect,  Judd  v.  Harring- 
ton, 139  N.  Y.  105,  34  N.  E.  790;  Leonard  v. 
PooU,  114  N.  Y.  371,  4  L.  R.  A.  728,  21  N.  E. 
707 ;  De  Witt  Wire-Cloth  Co.  v.  New  Jersey 
Wire-Cloth  Co.  16  Daly,  629,  14  N.  Y.  Supp. 
277. 

In  Morris  Run  Coal  Co.  v.  Barclay  Coal 
Co.  68  Pa.  173,  8  Am.  Rep.  157,  five  coal 
companies  controlling  the  bituminous  coal 
trade  in  Northern  Pennsylvania  agreed  to  al- 
low a  committee  to  fix  prices  and  rates  of 
freight,  and  to  fix  proportion  of  sales  by 
each.  Competition  was  not  destroyed,  be- 
cause the  anthracite  coal  and  Cumberland 
bituminous  coal  were  sold  in  competition 
with  this  coal.  The  association  was,  never- 
theless, held  void,  as  in  illegal  restraint  of 
trade  and  competition,  and  tending  to  in- 
jure the  public.  In  Nester  v.  Continental 
Brewing  Co.  161  Pa.  473,  24  L.  R.  A.  247,  29 
Atl.  102,  45  brewers  in  Philadelphia  made 
an  agreement  to  sell  beer  in  Philadelphia 
and  Camden  at  a  certain  price  to  be  fixed  by 
a  committee  of  their  number.  Though  beer 
could  hardly  be  said  to  be  an  article  of 
prime  necessity  like  coal,  yet,  as  it  was  an 
article  of  merchandise,  the  contract  was 
held  void,  as  in  restraint  of  trade,  and  tend- 
ing to  a  monopoly. 

In  Central  Ohio  Salt  Co.  v.  Guthrie,  35 
Ohio  St.  666,  the  salt  manufacturers  of  a 
salt  producing  territory  in  Ohio,  with  some 
exceptions,  combined  to  regulate  the  price 
of  salt  by  preventing  ruinous  competition 
between  themselves,  and  agreed  to  sell  only 
at  prices  fixed  by  a  committee  of  their  num- 
ber. The  supreme  court  of  Ohio  held  the 
contract  void.  Judge  Mcllvaine,  who  de- 
livered the  opinion  of  the  court,  said:  "The 
clear  tendency  of  such  an  agreement  is  to 
establish  a  monopoly,  and  to  destroy  compe- 
tition in  trade,  and  for  that  reason,  on  the 
ground  of  public  policy,  courts  will  not  aid 
in  its  enforcement.  It  is  no  answer  to  say 
that  competition  in  the  salt  trad«  was  not 
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in  fact  destroyed,  or  that  the  price  of  the 
commodity  was  not  unreasonably  advanced. 
Courts  will  not  stop  to  inquire  as  to  the  de- 
gree of  injury  inflicted  upon  the  public.  It 
is  enough  to  know  that  the  inevitable  ten- 
dency of  such  contracts  is  injurious  to  the 
public." 

Other  Ohio  cases  which  represented  similar 
facts,  and  in  which  the  same  rule  was  en- 
forced, arc  Emery  v.  Ohio  Candle  Co.  47  Ohio 
St  320,  24  K.  £.  G60,  and  Hoffman  v.  Brooks, 
il  Ohio  L..  J.  258. 

In  Anderson  v.  Jett,  89  Ky.  375,  6  L.  R.  A. 
3D0,  12  S.  W.  670,  two  owners  of  steamboats 
running  on  the  Kentucky  river  made  an 
agreement  to  keep  up  rates,  and  divide  net 
profits,  to  prevent  ruinous  competition  and 
reduced  rates.    The  contract  was  held  void. 

In  Chapin  v.  Brown,  83  Iowa,  156,  12  L.  R. 
A.  428,  48  N.  W.  1074,  the  grocerymen  in  a 
town,  in  order  to  avoid  a  trade  in  butter 
which  was  burdensome,  agreed  not  to  buy  any 
butter  or  to  take  it  in  trade  except  for  use 
in  their  own  families,  so  as  to  throw  the  busi- 
ness into  the  hands  of  one  man  who  dealt  in 
butter  exclusively.  The  agreement  was  held 
invalid,  because  in  restraint  of  trade,  and 
tending  to  create  a  monopoly. 

In  Craft  v.  McConoughy,  79  111.  346,  22 
Am.  Rep.  171,  five  grain  dealers  in  Rochelle, 
Illinois,  agreed  to  conduct  their  business  as 
if  independent  of  each  other,  but  secretly  to 
fix  prices  at  which  they  would  sell  grain,  and 
to  divide  profits  in  a  certain  proportion. 
This  was  held  void,  as  in  restraint  of  trade, 
and  tending  to  create  a  monopoly. 

In  More  v.  Bennett,  140  111.  69,  15  L.  R.  A. 
361,  29  N.  E.  888,  articles  of  association  en- 
tered into  by  only  a  part  of  the  stenographers 
of  Chicago  to  fix  a  schedule  of  prices,  and 
prevent  competition  among  their  members 
and  a  consequent  reduction  of  prices,  were 
held  void.  The  court  said:  "A  combination 
.  .  .  among  a  number  of  persons  engaged 
in  a  particular  business  to  stifle  or  prevent 
competition,  and  thereby  to  enhance  or  di- 
minish prices  to  a  point  above  or  below  what 
they  would  have  been  if  left  to  the  influence 
of  unrestricted  competition,"  is  contrary  to 
public  policy.  "Contracts  in  partial  re- 
straint of  trade  which  the  law  sustains  are 
those  which  are  entered  into  by  a  vendor  of 
a  business  and  its  goodwill  with  his  vendee, 
by  which  the  vendor  agrees  not  to  engage  in 
the  same  business  within  a  limited  territory ; 
and  the  restraint,  to  be  valid,  must  be  no 
more  extensive  than  is'  reasonably  necessary 
for  the  protection  of  the  vendee  in  the  en- 
joyment of  the  business  purchased." 

As  already  said,  this  case  is  in  direct  con- 
flict with  Collins  v.  Locke,  L.  R.  4  App.  Cas. 
674,  discussed  above.  To  the  same  effect  as 
More  V.  Bennett  are  Ford  v.  Chicago  Milk 
Shippers^  Asso,  155  111.  166,  27  L.  R.  A.  298, 
39  N.  E.  651,  and  Bishop  v.  American  Pre- 
servers* Co.  157  111.  284,  41  N.  E.  765. 

In  Milwaukee  Masons  d  B.  Asso.  v.  Niezer- 
owski,  95  Wis.  129,  37  L.  R.  A.  127,  70  N.  W. 
16G,  the  suit  was  on  a  note  given  in  pursu- 
ance of  the  secret  rules  of  an  association  of 
sixty  out  of  the  seventy-five  master  masons 
in  Milwaukee,  by  which  all  bids  for  work 
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about  to  be  let  were  first  made  to  the  associa- 
tion, and  the  lowest  bidder  was  then  required 
to  add  6  per  cent  to  his  bid,  and,  if  the  bid 
was  more  than  8  per  cent  below  the  next 
lowest  bidder,  more  than  6  per  cent  might  be 
added.  Each  member  was  required  to  pay  to 
the  association  6  per  cent  of  his  estimates 
when  due,  for  subsequent  distribution.  In 
declaring  the  contract  void,  the  court  said: 
"The  combination  in  question  is  contrary 
to  public  policy,  and  strikes  at  the  interests 
of  those  of  the  public  desiring  to  build,  and 
between  whom  and  the  association  or  tihe 
members  thereof  there  exist  no  contract  re- 
lations." 

In  Vulcan  Powder  Co.  ▼.  Hercules  Powder 
Co.  96  Cal.  510,  31  Pac.  581,  four  powder 
companies  of  California  agreed  that  each 
should  sell  at  a  price  to  be  fixed  by  a  com- 
mittee of  their  representatives,  and  should 
pay  over  to  the  others  the  profits  on  any  ex- 
cess of  sales  over  a  fixed  proportion  of  the 
total  sales.    The  contract  was  held  void. 

In  Tex€Ls  Standard  Oil  Co.  v.  Adoue,  83 
Tex.  650,  15  L.  R.  A.  598,  19  S.  W.  274,  five 
owners  of  cotton-seed  oil  mills  in  Texas  made 
an  agreement  not  to  sell  at  less  than  certain 
agreed  prices.  One  guaranteed  profits  to  the 
four  others,  and  suit  was  brought  on  the 
guaranty.  It  was  held  void,  as  restraining 
trade,  and  tending  to  a  monopoly,  even 
though  the  evidence  failed  to  establish  that 
it  effected  a  monopoly. 

In  India  Bagging  Asso,  ▼.  Kock,  14  La. 
Ann.  164,  eight  commercial  firms  in  New 
Orleans  holding  a  large  quantity  of  cotton 
bagging  entered  into  an  agreement  by  which 
they  stipulated  that  for  three  months  no 
member  should  sell  a  bale  except  by  a  vote 
of  the  majority.  It  was  held  that  the  con- 
tract was  "palpably  and  unequivocally  a  com- 
bination in  restraint  of  trade,  and  to  enhance 
the  price  in  the  market  of  an  article  of  pri- 
mary necessity  to  cotton  planters.  Such 
combinations  are  contrary  to  public  order, 
and  cannot  be  enforced  in  a  court  of  justice." 

In  Hilton  v.  Eckersley,  6  £1.  &  Bl.  47,  it 
was  held  that  an  agreement  between  eight- 
een cotton  manufacturers  to  submit  to  the 
control  of  a  committee  of  their  number  for 
twelve  months  the  question  as  to  prices  to  be 
paid  for  labor  and  the  terms  of  employment, 
in  order  to  resist  the  aggressions  of  an  asso- 
ciation of  workingmen,  was  void  and  unen- 
forceable, because  in  restraint  of  trade. 

In  Urmston  v.  Whitelegg  Bros.  63  L.  T.  N. 
S.  455,  a  case  in  the  Queen's  bench  division, 
before  Day  and  Lawrence,  JJ.,  the  action  was 
brought  to  enforce  a  penalty  under  the  rules 
of  the  Bolton  Mineral  Water  Manufacturers* 
Association,  which  recited  that  the  object  of 
the  association  was  to  maintain  the  price  of 
mineral  water,  and  bound  the  members  for 
ten  years  not  to  sell  at  less  than  9d.  a  dozen 
bottles,  or  at  not  less  than  any  higher  price 
fixed  by  the  committee,  on  penalty  of  £10  for 
each  violation.  Day,  J.,  said:  "If  a  contract 
for  raising  prices  against  the  public  interest 
is  a  contract  in  restraint  of  trade,  this  is  un- 
doubtedly such  a  contract.  During  the  last 
hundred  years  great  changes  have  taken  place 
in  the  views  of  the  public,  of  the  legislature. 
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and  therefore  of  the  judges,  on  the  matter, 
and  manj  old-fashioned  offenses  have  disap- 
peared; but  the  rule  still  obtains  that  com- 
bination for  the  mere  purpose  of  raising 
prices  is  not  enforceable  in  a  court  of  law. 
This  contract  is  illegal  in  the  sense  of  not  be- 
ing enforceable.  It  is  not  necessary  that  it 
should  be  such  as  to  form  the  ground  of  crim- 
inal proceedings." 

In  the  foregoing  cases  the  only  considera- 
tion of  the  agreement  restraining  the  trade 
of  one  party  was  the  agreement  of  the  other 
to  the  same  effect,  and  there  was  no  relation 
of  partnership,  or  of  vendor  and  vendee,  or  of 
employer  ana  employee.  Where  such  rela- 
tion exists  between  the  parties,  as  already 
stated,  restraints  are  usually  enforceable  if 
commensurate  only  with  the  reasonable  pro- 
tection of  the  covenantee  in  respect  to  the 
main  transactions  affected  by  the  contract. 
But,  in  recent  years,  even  the  fact  that  the 
contract  is  one  for  the  sale  of  property  or  of 
business  and  goodwill,  or  for  the  making  of 
a  partnership  or  a  corporation,  has  not  saved 
it  from  invalidity  if  it  could  be  shown  that 
it  was  only  part  of  a  plan  to  acquire  all  the 
property  used  in  a  business  by  one  manage- 
ment with  a  view  to  establishing  a  monopoly. 
Such  cases  go  a  step  further  than  those  al- 
ready considered.  In  them  the  actual  intent 
to  monopolize  must  appear.  It  is  not 
deemed  enough  that  the  mere  tendency  of 
the  provisions  of  the  contract  should  be  to 
restrain  competition.  In  such  cases  the  re- 
straint of  competition  ceases  to  be  ancillary, 
and  becomes  the  main  purpose  of  the  con- 
tract, and  the  transfer  of  property  and  good- 
will, or  the  partnership  agreement,  is  merely 
ancillary  and  subordinate  to  that  purpose. 
The  principal  cases  of  this  class  are  Rich- 
ardaon  v.  Buhl,  77  Mich.  632,  6  L.  R.  A.  467, 
43  N.  W.  1102;  Amot  v.  Pittston  d  E,  Coal 
Co,  68  N.  Y.  558,  23  Am.  Rep.  190;  People  v. 
Milk  Exchange,  145  N.  Y.  267,  27  L.  R.  A. 
437,  39  N.  E.  1062;  People  v.  T!Jorth  River 
Sugar  Ref,  Co.  64  Hun,  366,  5  L.  R.  A.  386, 
7  N.  Y,  Supp.  406 ;  State  v.  Nebraska  Distill- 
ing Co.  20  Neb.  700,  46  N.  W.  165;  State  ex 
rel.  Atty,  Gen.  v.  Standard  Oil  Co.  49  Ohio 
St.  137, 15  L.  R.  A.  145,  30  N.  E.  279 ;  AmeH- 
can  Biscuit  d  Mfg.  Co,  v.  Klotz,  44  Fed.  Rep. 
721 ;  Distilling  d  Cattle  Feeding  Co.  v.  Peo- 
ple ex  rel.  Maloney,  156  111.  448,  41  N.  E.  188; 
Pittsburg  Carbon  Co.  v.  McMillin,  119  N.  Y. 
46,  7  L.  R.  A.  46,  23  N.  E.  530;  National  Har- 
roiv  Co,  V.  Henchf  56  U.  S.  App.  53,  83  Fed. 
Rep.  36,  27  C.  C.  A.  349,  39  L.  R.  A.  299 ; 
Pacific  Factor  Co.  v.  Adler,  90  Cal.  110,  27 
Pac.  36;  Santa  Clara  Valley  Mill  d  Lumber 
Co.  V.  Hayes,  76  Cal.  387,  18  Pac.  391. 

In  addition  to  the  cases  cited,  there  are 
others  which  sustain  the  general  principle,  but 
in  them  there  exists  the  additional  reason  for 
holding  the  contracts  invalid  that  the  parties 
were  engaged  in  a  quasi-public  employment. 
They  are  Gibbs  v.  Consolidated  Oas  Co,  130 
U.  S.  396,  32  L.  ed.  979,  9  Sup.  Ct.  Rep.  563; 
People  ex  rel.  Peabody  v.  Chicago  Oas  Trust 
Co.  130  111.  268,  8  L.  R,  A.  497,  22  N.  E.  798; 
Stockton  V.  Central  R,  Co,  50  N.  J.  Eq.  52, 
17  L.  R.  A.  97,  24  Atl.  964;  West  Virginia 
Transp,  Co,  v.  Ohio  River  Pipe  Line  Co.  22 
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W.  Va.  600,  40  Am.  Rep.  527 ;  Hooker  ▼.  Van^ 
dewater,  4  Denio,  349,  47  Am.  Dec  258; 
Stanton  y.  Allen,  5  Denio,  434,  49  Am.  Dec 
282 ;  Central  R,  Co.  v.  CoUins,  40  Ga.  682 ; 
Hazlehurst  ▼.  Savannah,  O,  d  N.  A.  R,  Co,  43 
Ga.  13. 

Upon  this  review  of  the  law  and  the  au- 
thorities, we  can  have  no  doubt  that  the  as- 
sociation of  the  defendants,  however  reason- 
able the  prices  they  fixed,  however  grea^t  the 
competition  they  had  to  encounter,  and  how- 
ever great  the  necessity  for  cuilbing  them- 
selves by  joint  agreement  from  committing 
financial  suicide  by  ill-advised  competition, 
was  void  at  common  law,  because  in  restraint 
of  trade,  and  tending  to  a  monopoly.  But 
the  facts  of  the  case  do  not  require  us  to  go 
so  far  as  this,  for  they  show  that  the  attempt- 
ed justification  of  this  association  on  the 
grounds  btated  is  without  foundation. 

The  defendante,  being  manufacturers  and 
vendors  of  cast-iron  pipe,  entered  into  a  com- 
bination to  raise  the  prices  for  pipe  for  all 
the  stetes  west  and  south  of  New  York,  Penn- 
sylvania, and  Virginia,  constituting  consid- 
erably more  than  three  quarters  of  the  terri- 
tory of  the  United  Stetes,  and  significantly 
called  by  the  associates  "pay  territory." 
Their  joint  annual  output  was  220,000  tons. 
Tlie  total  capacity  of  all  the  other  cast-iron 
pipe  manufacturers  in  the  pay  territory  was 
170,500  tons.  Of  this,  46,000  tons  was  the 
capacity  of  mills  in  Texas,  Colorado,  and 
Oregon,  so  far  removed  from  that  part  of  the 
pay  territory  where  the  demand  was  consid- 
erable that  necessary  freight  rates  excluded 
them  from  the  possibility  of  competing,  and 
12,000  tons  was  the  possible  annual  capacity 
of  a  mill  at  St.  Louis,  which  was  practically 
under  the  same  management  as  that  of  one 
of  the  defendante'  mills.  Of  the  remainder 
of  the  mills  in  pay  territory  and  outside  of 
the  combination,  one  was  at  Columbus,  Ohio, 
two  in  northern  Ohio,  and  one  in  Michigan. 
Their  aggregate  possible  annual  capacity  was 
about  one  half  the  usual  annual  output  of  the 
defendants'  mills.  They  were,  it  will  be  ob- 
served, at  the  extreme  northern  end  of  the 
pay  territory,  while  the  defendants'  mills  at 
Cincinnati,  Louisville,  Chattanooga,  and 
South  Pittsburg,  and  Anniston,  and  Besse- 
mer, were  grouped  much  nearer  to  the  center 
of  the  pay  territory.  The  freight  upon  cast- 
iron  pipe  amounte  to  a  considerable  percent- 
age of  the  price  at  which  manufacturers  can 
deliver  it  at  any  great  distence  from  the  place 
of  manufacture.  Within  the  margin  of  the 
freight  per  ton  which  Eastern  manufacturers 
would  have  to  pay  to  deliver  pipe  in  pay  ter- 
ritory, the  defendants,  by  controlling  two- 
thirds  of  the  output  in  pay  territory,  were 
practically  able  to  fix  prices.  The  competi- 
tion of  the  Ohio  and  Michigan  mills,  of 
course,  somewhat  affected  their  power  in 
this  respect  in  the  northern  part  of  the  pay 
territory ;  but,  the  further  south  the  place  of 
delivery  was  to  be,  the  more  complete  the 
monopoly  over  the  trade  which  the  defend- 
ante were  able  to  exercise,  within  the  limit 
already  described.  Much  evidence  is  adduced 
upon  affidavit  to  prove  that  defendante  had 
no  power  arbitrarily  to  fix  prices,  and  that 
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they  were  always  obliged  to  meet  competi- 
tion. To  the  extent  that  they  could  not  im- 
pose prices  on  the  public  in  excess  of  the  cost 
price  of  pipe  with  freight  from  the  Atlantic 
seaboard  added,  this  is  true;  but,  within  that 
limit,  they  could  fix  prices  as  they  chose. 
The  most  cogent  evidence  tJiat  they  had  this 
power  is  the  fact,  everywhere  apparent  in  the 
record,  that  thev  exercised  it.  The  details  of 
the  way  in  which  it  was  maintained  are  some- 
what obscured  by  the  manner  in  which  the 
proof  was  adduced  in  the  court  below,  upon 
affidavits  solely,  and  without  the  clarifying 
effect  of  cross-examination,  but  quite  enough 
appears  to  leave  no  doubt  of  the  ultimate 
fact.  The  defendants  were,  by  their  combi- 
nation, therefore  able  to  deprive  the  public 
in  a  large  territory  of  the  advantages  other- 
wise accruing  to  them  from  the  proximity  of 
defendants'  pipe  factories,  and,  by  keeping 
prices  just  low  enough  to  prevent  competi- 
tion by  eastern  manufacturers,  to  compel  the 
public  to  pay  an  increase  over  what  the  price 
would  have  been,  if  fixed  by  competition  be- 
tween defendants,  nearly  equal  to  the  advan- 
tage in  freight  rates  enjoyed  by  defendants 
over  eastern  competitors.  The  defendants  ac- 
quired this  power  by  voluntarily  agreeing  to 
sell  only  at  prices  fixed  by  their  committee, 
and  by  allowing  the  highest  bidder  at  the  se- 
cret "auction  pool"  to  become  the  lowest  bid- 
der of  them  at  the  public  letting.  Now,  the 
restraint  thus  imposed  on  themselves  was 
only  partial.  It  did  not  cover  the  United 
States.  There  was  not  a  complete  monopoly. 
It  was  tempered  by  the  fear  of  competition, 
and  it  affected  only  a  paii;  of  the  price.  But 
this  certainly  does  not  take  the  contract  of 
association  out  of  the  annulling  effect  of  the 
rule  against  monopolies.  In  United  States 
V.  E.  O,  Knight  Co.  166  U.  S.  1,  16,  39  L.  ed. 
325,  330,  15  Sup.  Ct.  Rep.  255,  Chief  Justice 
Fuller,  in  speaking  for  the  court,  said: 
"Again,  all  the  authorities  agree  that,  in  or- 
der to  vitiate  a  contract  or  combination,  it 
is  not  essential  that  its  result  should  be  a 
complete  monopoly.  It  is  sufficient  if  it 
really  tends  to  that  end,  and  to  deprive  the 
public  of  the  advantages  which  flow  from 
free  competition." 

It  has  been  earnestly  pressed  upon  us  that 
the  pricefl  at  which  the  cast-iron  pipe  was 
sold  in  pay  territory  were  reasonable.  A 
great  many  affidavits  of  purchasers  of  pipe 
in  pay  territory  all  drawn  by  the  same  hand 
or  from  the  same  model,  are  produced,  in 
which  the  affiants  say  that,  in  their  opinion, 
the  prices  at  which  pipe  has  been  sold  by 
defendants  have  been  reasonable.  We  do  not 
think  the  issue  an  important  one,  because, 
as  already  stated,  we  do  not  think  that  at 
common  law  there  is  any  question  of  reason- 
ableness open  to  the  courts  with  reference  to 
such  a  contract.  Its  tendency  was  certainly 
to  give  defendants  the  power  to  charge  un- 
reasonable prices,  had  tney  chosen  to  do  so. 
But,  if  it  were  important,  we  should  unhesi- 
tatincfly  find  that  the  prices  charged  in  the 
instances  which  were  in  evidence  were  unrea- 
sonable. The  letters  from  the  manager  of 
the  Chattanooga  foundry  written  to  the  other 
defendants,  and  discussing  the  prices  flxed  by 
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the  association,  do  not  leave  the  slightest 
doubt  upon  this  point,  and  outweigh  the  per- 
functory affidavits  produced  by  tne  defend- 
ants. The  cost  of  producing  pipe  at  Chatta- 
nooga, together  with  a  reasonable  profit,  did- 
not  exceed  $15  a  ton.  It  could  have  been  de- 
livered at  Atlanta  at  $17  to  $18  a  ton,  and 
yet  the  lowest  price  which  that  foundry  was 
permitt^a  by  the  rules  of  the  association  to 
bid  was  $24.25.  The  same  thing  was  true  all 
through  pay  territory  to  a  greater  or  less 
degree,  and  especially  at  "reserved  cities." 

Another  aspiect  of  this  contract  of  associa- 
tion brings  it  within  the  term  used  in  the 
statute,  "a  conspiracy  in  restraint  of  trade." 
A  conspiracy  is  a  combination  of  two  or  more 

{lersons  to  accomplish  an  unlawful  end  by 
awful  means  or  a  lawful  end  by  unlawful 
means.  In  the  answer  of  the  defendants,  it 
is  averred  that  the  chief  way  in  which  cast- 
iron  pipe  is  sold  is  by  contracts  let  after 
competitive  bidding  invited  by  the  intending 
purchaser.  It  would  have  much  interfered 
with  the  smooth  working  of  defendants'  as- 
sociation had  its  existence  and  purposes  be- 
come known  to  the  public.  A  part  of  the 
plan  was  a  deliberate  attempt  to  create  in  the 
minds  of  the  members  of  the  public  inviting 
bids  the  belief  that  competition  existed  be- 
tween the  defendants.  Several  of  the  de- 
fendants were  required  to  bid  at  every  letting, 
and  to  make  their  bids  at  such  prices  that 
the  one  already  selected  to  obtain  the  con- 
tract should  have  the  lowest  bid.  It  is  well 
settled  that  an  agreement  between  intending 
bidders  at  a  public  auction  or  a  public  letting 
not  to  bid  against  each  other,  and  thus  to 
prevent  competition,  is  a  fraud  upon  the  in- 
tending vendor  or  contractor,  and  the  en- 
suing sale  or  contract  will  be  set  aside.  Bres- 
lin  V.  Brown,  24  Ohio  St.  565,  15  Am.  Rep. 
627 ;  Atcheson  v.  Mallon,  43  N.  Y.  147,  3  Am. 
Rep.  678;  Loyd  v.  Malone,  23  111.  43;  Wooten 
V.  Hinkle,  20  Mo.  290;  Phippen  v.  Stickney, 
3  Met.  384;  Kearney  v.  Taylor,  15  How.  494, 
519,  14  L.  ed.  787,  797 ;  Wilbur  v.  Hoto,  8 
Johns.  444;  Hannah  v.  Fife,  27  Mich.  172; 
(Hbhs  V.  Smith,  115  Mass.  592;  Stoan  v.  Chor- 
penning,  20  Cal.  182;  Gardiner  v.  Morse,  25 
Me.  140;  Ingram  v.  Ingram,  49  N.  C.  (4 
Jones  L.)  188;  Brisbane  v.  Adams,  3  N.  Y. 
129 ;  Woodruff  v.  Berry,  40  Ark.  251 ;  Waldos 
Pollock,  Contr.  310,  note  by  Mr.  Wald,  and 
cases  cited.  The  case  of  Jones  v.  North,  L. 
R.  19  Eq.  426,  to  the  contrary,  cannot  be  sup- 
ported. The  largest  purchasers  of  pipe  are 
municipal  corporations,  and  they  are  by  law 
required  to  solicit  bids  for  the  sale  of  pipe 
in  order  that  the  public  may  get  the  benefit 
of  competition.  One  of  the  means  adopted  by 
the  defendants  in  their  plan  of  combination 
was  this  illegal  and  fraudulent  effort  to 
evade  such  laws,  and  to  deceive  intending 
purchasers.  No  matter  what  the  excuse  for 
the  combination  by  defendants  in  restraint  of 
trade,  the  illegality  of  the  means  stamps  it 
as  a  conspiracy,  and  tio  brings  it  within  that 
term  of  the  Federal  statute. 

The  second  Question  is  whether  the  trade 
restrained  by  tne  combination  of  the  defend- 
ants was  interstate  trade.  The  mills  of  the 
defendants  were  situated,  two  in  Alabama, 
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•two  in  Tennessee,  one  in  Kentucky,  and  one 
in  Ohio.  The  invariable  custom  in  sales  of 
.pipe  required  the  seller  to  deliver  the  pipe 
at  the  place  where  it  was  to  be  used  by  the 
buyer,  end  to  include  in  the  price  the  cost  of 
-delivery.  The  contracts,  as  the  answer  of  the 
defendants  avers,  were  invariably  made  after 
public  letting  at  the  home,  and  in  the  state, 
of  the  buyer.  The  pay  territory,  sales  in 
which  it  was  the  proiessed  object  of  the  de- 
fendants to  regulate  by  their  contract  of  as- 
sociation, included  thirty-six  states.  The 
•cities  which  were  especially  reserved  for  the 
benefit  of  the  defendants  were  Atlanta  and 
Anniston,  reserved  to  the  Anniston  mill,  in 
Alabama ;  New  Orleans  and  Chattanooga,  re- 
served to  the  Chattanooga  mill,  in  Tennessee; 
•St.  Louis  and  Birmingham,  reserved  to  the 
Bessemer  mill,  in  Alabama;  Omaha,  reserved 
to  the  South  Pittsburg  mill,  in  Tennessee; 
Louis nlle,  New  Albany,  and  Jeffersonville, 
reserved  to  Dennis  Long  k  Co.,  of  Louisville; 
;and  Cincinnati,  Newport,  and  Covington,  re- 
served to  the  Addyston  mill,  in  Ohio.  Under 
the  agreement,  every  request  for  bids  from 
any  place,  except  the  reserved  cities,  sent  to 
any  one  of  the  defendants,  was  submitted  to 
the  central  committee,  who  fixed  a  price, 
•and  the  contract  was  awarded  to  that  member 
who  would  agree  to  pay  for  the  benefit  of 
the  other  members  of  the  association  the 
largest  "bonus."  In  the  case  of  the  reserved 
•cities,  the  successful  bidder  having  been  al- 
ready fixed,  the  association  determined  the 
price  and  bonus  to  be  paid.  The  contract  of 
Association  restrained  every  defendant  ex- 
•cept  the  one  selected  to  receive  the  contract 
from  soliciting  (in  good  faith)  or  making 
a  contract  for  pipe,  with  the  intending  pur- 
chaser at  all,  and  restrained  the  defendant  so 
selected  from  making  the  contract  except  at 
the  price  fixed  by  the  committee.  In  cases 
•of  pipe  to  be  purchased  in  any  state  of  the 
thirty-six  in  pay  territory,  except  four,  each 
•one  of  the  defendants,  by  his  contract  of  as- 
sociation, restrained  his  freedom  of  trade  in 
respect  to  making  a  contract  in  that  state  for 
the  sale  of  pipe  to  be  delivered  across  state 
lines ;  five  of  them  agreeing  not  to  make  such 
a  contract  at  all,  and  the  sixth  agreeing  not 
to  make  the  contract  below  a  fixed  price. 
With  respect  to  sales  in  Ohio,  Kentucky, 
Tennessee,  and  Alabama,  the  effect  of  the 
contract  of  association  was  to  bind  at  least 
three,  sometimes  four,  and  sometimes  five,  of 
the  defendants  not  to  make  a  contract  at  all 
in  those  states  for  the  sale  and  delivery  of 
pipe  from  another  state;  and  if  the  job  were 
assigned,  as  it  might  be,  to  one  living  in  a 
different  state  from  the  place  of  the  contract 
and  delivery,  its  effect  would  be  to  bind  him 
not  to  sell  and  deliver  pipe  across  state  lines 
at  less  than  a  certain  price.  It  thus  appears 
that  no  sale  or  proposed  sale  can  be  suggest- 
ed within  the  scope  of  the  contract  of  asso- 
ciation with  respect  to  which  that  contract 
did  not  restrain  at  least  three,  often  four, 
more  often  five,  and  usually  all,  of  the  de- 
fendants in  the  exercise  of  the  freedom, 
which  but  for  the  contract  would  have  been 
theirs,  of  selling  in  one  state  pipe  to  be  de- 
livered from  another  state  at  any  price  they 
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might  see  fit  to  fix.  Can  there  be  any  doubt 
that  this  was  a  restraint  of  interstate  trade 
and  commerce?  Mr.  Justice  Field,  in  Mo- 
bile County  V.  Kimball,  102  U.  S.  691,  696. 
26  L.  ed.  238,  239,  said:  "Commerce  witH 
foreign  countries  and  among  the  states, 
strictly  considered,  consists  in  intercourse 
and  traffic,  .  .  .  and  the  transportation 
and  transit  of  persons  and  property,  as  well 
as  the  purchase,  sale,  and  exchange  of  com- 
modities.*' 

In  Bobbins  v.  Shelby  County  Taxing  Dist. 
120  U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  45,  7  Sup.  Ct.  Rep.  592,  a  law  of  Tennes- 
see, which  imposed  a  tax  on  all  "drunmiera** 
who  solicited  orders  on  samples,  was  held  un- 
constitutional in  so  far  as  it  applied  to  the 
drummer  of  an  Ohio  firm,  who  was  soliciting 
orders  for  goods  to  be  sent  from  Ohio  to 
purchasers  in  Tennessee,  on  the  ground  that 
it  was  a  tax  on  interstate  commerce.  In  de- 
livering the  opinion  of  the  court  in  that  case, 
Mr.  Justice  Bradley  said  (page  497,  120  U. 
S.  page  697,  30  L.  ed.  page  48,  1  Inters.  Com. 
Rep.,  and  page  596,  7  Sup.  Ct.  Rep.)  that  a 
tax  on  the  sale  of  goods,  or  the  offer  to  sell 
them  before  they  are  brought  into  the  state, 
was  clearly  a  tax  on  interstate  commerce. 
He  further  said:  "The  negotiation  of  sales 
of  goods  which  are  in  another  state,  for  the 
purpose  of  introducing  them  into  the  state 
in  which  the  negotiation  is  made,  is  inter- 
state commerce." 

The  principle  thus  announced  has  been  re- 
affirmed by  the  court  in  Corson  v.  Maryland, 
120  U.  S.  502,  30  L.  ed.  699,  1  Inters.  Com. 
Rep.  50,  7  Sup.  Ct.  Rep.  655;  in  Asher  v. 
Texas,  128  U.  S.  129,  32  L.  ed.  368,  2  Inters. 
Com.  Rep.  241,  9  Sup.  Ct.  Rep.  1 ;  in  Stouten- 
burgh  V.  Hennick,  129  U.  S.  141,  32  L.  ed. 
637,  9  Sup.  Ct.  Rep.  256 ;  and  in  Brennan  v. 
Tiiusville,  153  U.  S.  289,  38  L.  ed.  719,  4 
Inters.  Com.  Rep.  658,  14  Sup.  Ct.  Rep.  829. 
The  point  of  these  cases  was  emphasized  by 
the  distinction  taken  in  Emert  v.  Missouri, 
156  U.  S.  296,  39  L.  ed.  430,  5  Inters.  Com. 
Rep.  68,  15  Sup.  Ct.  Rep.  367,  in  which  the 
validity  of  a  law  of  Missouri,  imposing  a  tex 
on  peddlers,  was  in  question.  The  plaintiff 
in  error,  convicted  under  the  law  of  failure 
to  pay  the  tax,  was  the  selling  agent  of  a 
New  Jersey  sewing  machine  manufacturing 
company,  who  carried  the  machine  for  sale 
with  him  in  his  wagon.  It  was  held  that  in 
such  a  case,  the  machine  having  become  part 
of  the  mass  of  property  in  the  state,  the  tax 
on  the  peddler  was  not  a  tax  on  interstete 
commerce. 

If,  then,  the  soliciting  of  orders  for,  and 
the  sale  of,  goods  in  ooe  state,  to  be  delivered 
from  another  state,  is'  interstete  commerce 
in  ite  strictest  and  highest  sense, — such  that 
the  stetes  are  excluded  by  the  Federal  Con- 
stitution from  a  right  to  regulate  or  tex  the 
same, — it  seems  clear  that  contracts  in  re- 
straint of  such  «olicitetions,  negotiations, 
and. sales  are  concracte  in  restraint  of  inter- 
stete commerce.  The  anti-trust  law  is  an  ef- 
fort by  Congress  to  regulate  interstete  com- 
merce. Such  commerce  as  the  stetes  are  ex- 
cluded from  burdening  or  regulating  in  any 
way  by  tax   or    otherwise,  because   of    the 
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power  of  Congress  to  regulate  interstate 
a)mmerce,  must,  of  necessity,  be  the  com- 
merce which  Congress  may  regulate,  and 
which,  by  the  terms  of  the  anti-trust  act,  it 
has  regulated.  We  can  see  no  escape  from 
the  conclusion,  therefore,  that  the  contract 
of  the  defendants  was  in  restraint  of  inter- 
Btate  commerce. 

The  learned  judge  who  dismissed  the  bill 
at  the  circuit  was  of  opinion  that  the  con- 
tract of  association  only  indirectly  affected 
interstate  commerce,  and  relied  chiefly  for 
this  conclusion  on  the  decision  of  the  Su- 
preme Court  in  the  case  of  United  States  v. 
E.  C.  Knight  Co,  156  U.  S.  1,  39  L.  ed.  329, 
15  Snp.  Ct.  Rep.  249.  In  that  case  the  bill 
tied  under  the  anti-trust  act  sought  to  en- 
join the  defendants  from  continuing  a  union 
of  substantially  all  the  sugar  refineries  of  the 
ooontry  for  the  refining  of  raw  sugars.  The 
Supreme  Court  held  that  the  monopoly  thus 
effected  was  not  within  the  law,  because  the 
contract  or  agreement  of  union  rela/ted  only 
to  the  manufacture  of  refined  sugar,  and  not 
to  its  sale  throughout  the  country;  that 
manufacture  preceded  commerce,  and  al- 
though the  manufacture  under  a  monopoly 
might,  and  doubtless  would,  indirectly  affect 
t>otli  internal  and  interstate  commerce,  it 
was  not  within  the  power  of  Congress  to  reg- 
ulate manufactures  within  a  state  on  that 
ground.  The  case  arose  on  a  bill  in  equity 
filed  by  the  United  States  under  the  anti- 
trust act,  praying  for  relief  in  respect  of  cer- 
tain agreements  under  which  the  American 
Sngar-Kefining  Company  had  purchased  the 
etock  of  four  Philadelphia  sugar-refining 
companies  with  shares  of  its  own  stock, 
whereby  the  American  Company  acquired 
nearly  complete  control  of  the  manufacture 
of  refined  sugar  in  this  country.  The  relief 
sought  was  the  cancelation  of  the  agree- 
ments of  purchase,  the  redelivery  of  the  stock 
to  the  parties  respectively,  and  an  injunction 
against  the  further  performance  of  the  agree- 
ments and  further  violations  of  the  act.  The 
chief  justice,  in  delivering  the  judgment  of 
the  court,  said :  "The  argument  is  that  the 
power  to  control  the  manufacture  of  refined 
sugar  is  a  monopoly  over  a  necessary  of  life, 
to  the  enjoyment  of  which  by  a  large  part  of 
the  population  of  the  United  States  inter- 
state commerce  is  indispensable,  and  that, 
therefore,  the  general  government,  in  the  ex- 
ercise of  the  power  to  reg^lat-e  commerce, 
may  repress  such  monopoly  directly,  and  set 
aside  the  instruments  which  have  created  it. 
.  .  .  Doubtless  the  power  to  control  the 
manufacture  of  a  given  thing  involves  in  a 
certain  sense  the  control  of  its  disposition, 
but  this  is  a  secondary,  and  not  the  primary, 
sense;  and,  although  the  exercise  of  that 
power  may  result  in  bringing  the  operation 
of  commerce  into  play,  it  does  not  control  it, 
and  it  affects  it  only  incidentally  and  indi- 
rectly. Commerce  succeeds  to  manufacture, 
and  is  not  a  part  of  it.  The  power  to  regu- 
late commerce  is  the  power  to  prescribe  the 
rule  by  which  commerce  shall  be  governed, 
and  is  a  power  independent  of  the  power  to 
suppress  monopoly.  But  it  may  operate  in 
repression  of  monopoly  whenever  that  comes 
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within  the  rules  by  which  conunerce  is  gov- 
erned, or  whenever  the  transaction  is  itoelf 
a  monopoly  of  commerce.  .  .  .  The  regu- 
lation of  commerce  applies  to  the  subjects  of 
commerce,  and  not  to  matters  of  internal 
police.  Contracts  to  buy,  sell,  or  exchange 
goods  to  be  transported  among  the  several 
states,  the  transportation  ana  its  instru- 
mentalities, and  articles  bought,  sold,  or  ex- 
changed for  the  purposes  of  such  transit 
among  the  states,  or  put  in  the  way  of  tran- 
sit, may  be  regulated;  but  this  is  be- 
cause they  form  part  of  interstate  trade  or 
commerce.  The  fact  that  an  article  is  manu- 
factured for  export  to  another  state  does  not 
of  itself  make  it  an  article  of  interstate  com- 
merce, and  the  intent  of  the  manufacturer 
does  not  determine  the  time  when  the  article 
or  product  passes  from  the  control  of  the 
state,  and  belongs  to  commerce." 

The  chief  justice  tlien  refers  to  the  prior 
case  of  Coe  v.  Errol,  116  U.  S.  517,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475,  in  which  it  was 
held  that  logs  were  not  made  subjects  of  in- 
terstate commerce  by  the  mere  intent  of  the 
owner  to  ship  tliem  into anoUier  state,  so  that 
state  taxation  upon  them  could  be  regarded 
as  a  burden  upon  interstate  commerce,  until 
that  intent  had  been  carried  so  far  into  exr 
ecution  that  "they  had  oommenced  their  final 
movement  from  tiie  state  of  their  orgin  to 
that  of  their  destination."  Kidd  v.  Pearson, 
128  U.  S.  1,  32  L.  ed.  346,  2  Inters.  Com.  Rep. 
232,  9  Sup.  Ct.  Rep.  6,  is  also  referred  to.  In 
that  oase  it  was  held  that  a  law  of  Iowa, 
which  forbade  the  manufacture  of  spirituous 
liquor  except  for  certain  purposes,  was  not 
in  conflict  vvith  the  commerce  clause  of  the 
Federal  Constitution,  although  it  appeared 
by  proof  that  the  liquor  was  to  be  manufac- 
tured only  with  intent  to  ship  the  same  out 
of  the  state.  The  chief  justice  further  said : 
"It  was  in  the  light  of  well-settled  principles 
that  the  act  of  July  2,  1890,  was  framed. 
Congress  did  not  attempt  thereby  to  assert 
the  power  to  deal  with  monopoly  directly  as 
such;  or  to  limit  and  restrict  the  rights  of 
oorporations  created  by  the  states  or  Sie  citi- 
zens of  the  sta/tes  in  the  acquisition,  control, 
or  disposition  of  property;  or  to  regulate  or 
prescribe  the  price  or  prices  at  which  such 
property  or  the  products  thereof  should  be 
sold ;  or  to  make  criminal  the  acts  of  persons 
in  the  acquisition  and  control  of  property 
which  the  states  of  their  residence  or  crea- 
tion sanctioned  or  permitted.  Aside  from 
the  provisions  applicable  where  Cofngress 
might  exercise  municipal  power,  what  the 
law  struck  at  was  combinations,  contracts, 
and  conspiracies  to  monopolize  trade  and 
conjmerce  among  the  several  states  or  with 
foreign  nations;  but  the  contracts  and  acts 
of  the  defendants  related  exclusively  to  the 
acquisition  of  the  Philadelphia  refineries  and 
the  business  of  sugar  refining  in  Pennsyl- 
vania, and  bore  no  direct  relation  to  com- 
merce between  the  E^tes  or  with  foreigpn  na- 
tions. The  object  was  manifestly  private 
gain  in  the  manufacture  of  the  commodity, 
but  not  through  the  control  of  interstate  or 
foreign  commerce.  .  .  .  There  was  noth- 
ing in  the  proofs  to  indicate  any  intention 
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to  put  a  restraint  upon  trade  or  commerce, 
and  the  fact,  aa  we  nave  seen,  that  trade  or 
commerce  might  be  indirectly  affecfted,  was 
not  enough  to  entitle  complainants  to  a  de- 
cree." 

We  have  thus  considered  and  quoted  from 
the  decision  in  the  Knight  Case  at  length,  be- 
cause it  was  made  the  principal  ground  for 
the  action  of  the  court  below,  and  is  made 
the  chief  basis  of  the  argument  on  behalf  of 
the  defendants  here.  It  seems  to  us  dear 
that,  from  the  beginning  to  the  end  of  the 
opinion,  the  chief  justice  draws  the  distinc- 
tion between  a  restraint  upon  the  business 
of  manufacturing  and  a  restraint  upon  the 
trade  or  commerce  between  the  states  in  the 
artides  after  manufacture,  with  the  mani- 
fest purpose  of  showing  that  the  regulating 
power  of  Congress  under  Uie  Constitution 
could  affect  only  the  latter,  while  the  former 
was  not  under  Federal  control,  and  rested 
wholly  with  the  states.  Among  the  subjeote 
of  commercial  regulation  by  Congress,  he  ex- 
pressly mentions  ''contracts  to  buy,  sdl,  or 
exchange  goods  to  be  transported  among  the 
several  states/*  and  leaves  it  to  be  plainly  in- 
ferred that  the  statute  does  embrace  com- 
binations and  conspiracies  which  have  for 
their  object  to  restrain,  and  which  neces- 
sarily operate  in  restraint  of,  the  freedom  of 
such  contracts.  The  citation  of  the  case  of 
Coe  V.  Errol  was  apt  to  show  that  merchcun- 
dise,  before  its  shipment  across  state  lines, 
was  not  within  the  regulating  power  of  Con- 
giess,  and,  a  fortiori,  that  its  manufacture 
was  not;  while  Kidd  v.  Pearson  clearly  made 
the  di»tinotio(n  between  the  absence  ol  power 
in  Congre<e  to  control  manufacturing  merely 
because  the  manufacturer  intends  to  add  to 
interstate  commerce  with  the  product,  and 
the  power  which  Congress  has  to  prevent  ob- 
structions to  interstate  transportation  in  the 
pitxiuct  when  made.  But  neither  of  these 
cabes  controls  the  one  now  under  considera- 
tion. The  subject-matter  of  the  restraint 
here  was  not  articles  of  merchandise  or  their 
manufacture,  but  contracts  for  sale  of  such 
ai-ticles  to  be  delivered  across  state  lines, 
and  the  negotiations  and  bids  preliminary 
to  the  making  of  such  contracts,  sdl  of  which, 
as  we  have  seen,  do  not  merely  affect  inter- 
state commerce,  but  are  interstate  commerce. 
It  can  hardly  be  said  that  a  combination  in 
restraint  of  what  is  interstate  commerce  does 
not  directly  affect  and  burden  that  commerce. 
The  error  into  which  the  circuit  court  fdl,  it 
seems  to  us,  waA  in  not  observing  the  differ- 
ence between  the  regulating  power  of  .Con- 
gress over  contracts  and  negotiations  for 
sales  of  goods  to  be  delivered  across  state 
lines,  and  that  over  the  merchandise,  the  sub- 
ject of  such  sales  and  negotiations.  The 
goods  are  not  within  the  control  of  Congress 
until  they  are  in  actual  transit  from  one 
state  to  another.  But  the  negotiations  and 
making  of  sales  which  necessarily  involve  in 
their  execution  the  ddivery  of  merchandise 
across  state  lines  are  interstate  commerce, 
and  so  within  the  regulating  power  of  Con- 
gress even  before  the  transit  of  the  goods  in 
performance  of  the  contract  has  begun. 

The  language  of  the  chief  justice  in  the 
last  passages  quoted  above  from  his  opinion, 
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upon  which  so  much  rdiance  was  pku?e(<  by 
the  circuit  court  and  the  defendants'  ooun- 
sd  at  the  bar,  is  to  be  interpreted  by  the 
facts  of  the  case  before  t^  court.  The  state- 
ment in  the  opinion  that  Congreas  did  not 
intend  by  the  anti-trust  act  to  limit  and  re- 
strict the  rights  of  persons  and  oorporatione 
in  the  mere  acquisition,  control,  or  disposi- 
tion of  property,  or  to  regulate  the  prices  at 
which  such  property  should  be  sold,  or  to 
make  criminal  the  acts  of  persons  or  oorpoiBr 
tions  in  the  acquisition  and  control  of  prop- 
erty which  the  states  of  their  residence  or 
creation  sanctioned  or  permitted,  does  not 
imply  that  Congress  did  not  intend  to  strike 
down  any  combination  wfhich  had  for  its  ob- 
ject the  restraint  and  attempted  monopoly 
of  trade  and  commerce  among  a  given  num- 
ber of  states  in  specified  artides  of  commerce,, 
and  the  resulting  power  to  regulate  prioes^ 
therein.  The  o^tacle  in  the  way  of  grant- 
ing the  relief  asked  in  United  States  v.  E.  C, 
Knight  Co,  was  (to  use  the  language  of  the 
chief  justice)  that  "the  contracts  and  act? 
of  the  defendants  related  exdusively  to  the 
acquisition  of  the  Philadelphia  refineries, 
and  the  business  of  susar  refining  in  Penn- 
sylvania, and  bore  no  direct  relation  to  com- 
merce between  the  states  or  wi(tAi  foreign  na- 
tions." The  supreme  court  distinctly  ad- 
judged that  "what  the  law  struck  at  was 
oonrainations,  contracts,  and  conspiracies  to 
monopolize  trade  and  commerce  among  the 
several  states  or  vath  foreign  nations."  That 
the  defenda-nts  in  the  present  case  combined 
and  contracted  with  eadi  other  for  the  pur- 
pose of  restraining  trade  and  commerce 
among  the  states  covered  by  their  agreement, 
in  the  articles  manufactured  by  them,  is  too 
dear  to  admit  of  dispute.  In  the  E.  C. 
Knight  Co.  Case  there  was,  the  supreme  court 
said,  "nothing  in  the  proofs  to  indicate  any 
intention  to  put  a  restraint  upon  trade  or 
commerce."  In  the  present  case  the  proofs 
show  that  no  one  of  the  companies  in  this 
pipe-trust  combination  was  allowed  to  send 
its  goods  out  of  the  state  in  which  they  were 
manufactured  except  upon  the  terms  estab- 
lished by  the  agreement.  Can  it  be  doubted 
that  this  was  a  direct  restraint  upon  inter- 
state commerce  in  those  ^oods?  To  give  the 
language  of  the  opinion  m  the  Knight  Case 
the  construction  contended  for  by  defendants 
would  be  to  assume  that  the  court,  after  hav- 
ing in  the  dearest  way  distinguished  the 
case  it  was  deciding  from  a  case  like  the  one 
at  bax,  for  the  very  purpose  of  not  deciding 
any  case  but  the  one  before  it,  then  proceeded 
to  confuse  the  cases  by  using  language  which 
decided  both.  We  cannot  concur  in  such  an 
interpretation  of  the  opinion. 

Counsd  for  the  defendants  also  find  in  the 
language  of  Mr.  Justice  Peekhom,  in  the 
case  of  United  States  v.  Trans- Missouri 
Freight  Asso.  166  U.  S.  290,  313,  326,  41  L. 
ed.  1007,  1018,  1022,  17  Sup.  Ct.  Rep.  540, 
an  argiipient  against  our  conclusion  m  this 
case,  'rhe  que^ion  in  that  case  was  whether 
the  anti-trust  act  applied  to  railroad  com- 
panies which  ooraibined  in  establishing  traffic 
rates  for  the  transportation  of  persons  and 
property.  It  was  vigorously  contended  on 
behalf  of  the  railroad  companies  that  the  act 
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was  never  intended  to  apply  to  thein.  because 
Congees  biul  already  provided  for  tbeir 
regulation  by  the  Int€^stiEk.te  Commerce  Law. 
In  meeiting  this  position,  Mr.  Justice  Pedc- 
luun  used  the  following  language  (page  313, 
160  U.  S.  page  1018,  41  L.  ed.  and  page  548, 
17  Sup.  Ot.  Rep.)  :  "We  have  held  that  the 
trust  act  did  not  apply  to  a  company  engaged 
in  one  state  in  the  refining  of  sugar  under 
the  circumstances  detailed  in  the  case  of 
United  States  v.  E,  C.  Knight  Co.  156  U.  S. 
1,  39  L.  ed.  329,  15  Sup.  Ct  Rep.  249,  because 
the  refining  of  sugar  under  those  circumstan- 
ces bore  no  distinct  relation  to  commerce  be- 
tween tbio  states  or  with  foreign  nations.  To 
exclude  agreements  as  tx>  rates  by  competing 
railroads  for  the  transiporation  of  articles  of 
commerce  between  the  states  would  leave 
little  for  the  act  to  take  effect  upon.*' 

Again,  upon  page  326,  166  U.  S.  page  1022, 
41  L.  ed.  and  page  553,  17  Sup.  Ot.  Rep. 
Justice  Peckham  repeats  the  same  idea:  "In 
the  Knight  Co.  Case,  156  U.  S.  1,  39  L.  ed. 
329,  15  Sup.  Ct  Rep.  249,  it  was  said  that 
this  statute  applied  to  monopolies  in  re- 
straint of  interstate  or  international  trade 
or  commeroe,  and  not  to  monopolies  in  the 
manufacture  0V€n  of  a  necessary  oif  life.  It 
is  readily  seen  from  these  eases  that,  if  the 
act  does  not  apply  to  the  transportation  of 
<x)mmodities  by  rail  roads  from  one  state  to  an- 
other or  to  foreign  nations,  its  applicatdon  is 
so  greatly  limit^  that  the  whole  act  might 
as  well  be  held  inoperative." 

This  is  not  a  declaration  that  cases  might 
not  arise  within  the  statute  which  were  not 
<xmibinations  of  common  carriers  in  relation 
to  interstate  transportation.  The  language 
used  means  nothing  more  than  that,  if  such 
comliinations  were  excluded  from  thie  effect 
of  the  act,  the  jpeat  and  manifest  scope  for 
the  operation  of  a  Federal  statute  on  sudh  a 
subject  would  be  denied  to  it.  To  give  the 
language  more  weight  would  be  to  violate  the 
first  canoQ  for  the  construction  of  a  judicial 
opinion  laid  douTi  by  Chief  Justice  Marshal 
in  Cohen  v.  Virginia,  6  Wheat  264,  340,  399, 
5  L.  ed.  257,  275,  290:  "It  is  a  maxim,  not 
to  be  disregarded,  that  general  expressions 
in  every  opinion  arc  to  be  taken  in  connection 
with  the  case  in  which  those  expressions  are 
uBed.  If  they  go  beyond  the  case,  they  may 
be  respected,  but  ought  not  to  ooatrol  the 
judgment  in  a  subsequent  suit  when  the  very 
point  is  presented  for  decision.  The  reason 
of  tbis  maxim  is  obvious.  The  question  ac- 
ually  before  the  court  is  investigated  with 
care,  and  confiidered  in  its  full  extent.  Other 
principles  which  may  serve  to  illustrate  it 
are  considered  in  thedr  relation  to  the  case 
decided,  but  their  possible  bearing  on  all 
other  cafi&s  is  seldom  completely  investi- 
gated.- 

Re  Oreeiie,  62  Fed.  Rep.  104,  cited  for  the 
-defendants,  is  to  be  distinguished  from  the 
case  at  bar  in  exactly  the  same  way  as  the 
Knight  Co.  Case.  TThe  indictment  against 
"Greene,  drawn  under  the  anti-trust  act, 
<?harge<l  him  with  being  a  member  of  a  com- 
bination to  acquire  possession  and  control  of 
75  per  oewt  of  the  dietillerieB  of  the  country, 
ior  the  purpose  of  fixing  the  price  of  whisky, 
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and  controlling  the  trade  in  it  between  the 
states.  The  immediate  object  of  the  com- 
bination was  a  monopoly  in  manufacture. 
The  effect  upon  interstate  trade  in  whisky 
>^U6  as  indirect  as  was  the  monopoly  of  the 
refining  of  sugar  in  the  Knight  Co.  Case 
upon  interstate  trade  in  that  article. 

The  case  of  Dueber  Watch  Cojte  Mfg.  Co.  v. 
E.  Hoicard  Watch  d  Clock  Co.  35  U.  S.  App. 
16,  and  66  Fed.  Rep.  637,  14  C.  C.  A.  14,  can- 
not be  regarded  as  an  authority  upon  either 
of  the  questions  considered  in  this  case,  be- 
cause of  the  division  of  opinion  among  the 
judges.  It  was  a  suit  brought  by  a  watch 
manufacturing  company  againe't  twenty 
other  companies  to  recover  damages  for  a 
boycott  of  the  plaintiff.  The  averment  was 
that  the  defendants  had  agreed  not  to  sell 
any  ^oods  manufactured  by  them  to  any  per- 
son dealing  with  the  plaintiff,  and  nad 
caused  this  to  be  known  in  the  trade,  and 
that  they  fixed  an  arbitrary  price  for  the  sale 
of  their  goods  to  the  public,  and,  because 
plaintiff's  competition  uterfered  with  their 
maintaining  this  price,  they  were  using  the 
boycott  against  plaintiff,  to  stifle  competition. 
The  pleadings  were  not  drawn  with  care  to 
bring  the  ease  within  the  anti-trust  act.  The 
questions  arose  on  demurrer  to  the  bill. 
Judge  Lacombe  held  that  the  facts  stated 
gave  rise  to  no  cause  of  action ;  Judge  Ship- 
man  held  that  the  averments  were  not  suffi- 
cient to  show  that  the  trade  restrained  was 
interstate;  and  Judge  Wallace  dissented,  on 
the  ground  that  a  cause  of  action  was  suffi- 
ciently stated,  and  that  the  restraint  was 
upon  interstate  commerce.  These  varying 
views  decided  the  case,  but  they  certainly 
furnish  no  precedent  or  authority. 

There  is  one  case  which  seems  to  be  quite 
like  the  one  at  bar.  It  is  the  case  of  United 
States  V.  Jellico  Mountain  Coal  d  Coke  Co. 
46  Fed.  Rep.  432,  12  L.  R.  A.  753,  3  Inters. 
Com.  Rep.  626,  a  decision  by  Judge  Key 
at  the  circuit.  The  owners  of  coal  mines  in 
Kentucky  entered  into  a  contract  of  aseocia- 
tion  with  coal  dealers  in  Nashville,  by  which 
they  agreed  that  the  mine  owners  ahould 
only  sell  to  dealers  who  were  members,  and 
the  members  should  only  buy  from  mine  own- 
ers who  were  members,  and  that  the  dealers 
should  sell  at  certain  fixed  prices,  of  whioh 
the  mine  owners  should  receive  a  proportion- 
ate pai-t,  after  payment  of  freight,  and  that 
prices  might  be  raised  by  a  voteof  theassocia- 
tion,  in  which  case  the  addition  to  the  price 
should  be  divided  between  the  dealers  and 
the  mine  owners.  The  contract  recited  that 
it  was  intended  to  establish  and  maintain 
the  price  of  coal  at  Nasihville.  It  was  held 
to  be  an  attempt  to  create  a  monopoly  in  the 
interstate  trade  in  coal  between  Kentucky 
and  Nashville,  Tennessee,  and  it  was  eu" 
joined. 

It  is  pressed  upon  us  that  there  was  no  in- 
tention on  the  part  of  the  defendejits  in  this 
case  to  restrain  interstate  commerce,  and  in 
several  aflidavits  the  managing  officers  of  the 
defendants  make  oath  that  they  did  not  kno\? 
what  interstaite  commerce  was,  and,  there- 
fore, that  they  could  not  have  combined  to  re- 
strain   it.     Of    course,  the  defendants,    like 
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oliher  persoiiB  subject  to  the  law,  cannot  plead 
ignorance  of  it  a^  an  excuse  for  iits  violation, 
^ey  knew  that  the  combination  they  were 
making  contemplated  the  fixing  of  prices  tor 
the  sale  of  pipe  in  thirty-six  different  states, 
and  that  the  pipe  sold  would  have  to  be  de- 
livered in  those  states  from  the  four  sta/tes 
in  which  defendants'  foundries  were  situate. 
They  knew  that  f  reiglit  rates  and  transporta- 
tion charges  were  most  important  elements 
in  making  the  price  for  the  pipe  so  to  be  de- 
livered. They  charged  the  successful  bidder 
with  a  bonus  to  bo  paid  upon  the  shipment 
of  Hhe  pipe  from  his  state  to  the  state  of  the 
sale.  Under  their  first  agreement,  the  bonus 
to  be  paid  by  the  successful  bidder  was 
varied  according  to  the  state  in  which  the 
sale  and  delivery  were  to  be  made.  It  seems 
to  us  clear  that  tho  contract  of  association 
was  on  its  face  an  extensive  sdieme  to  con- 
trol the  whole  commerce  among  thirty-six 
states  in  cast-iron  pipe,  and  that  the  defend- 
ants were  fully  aware  of  the  fact,  whether 
they  appreciaited  the  application  to  it  of  the 
anti-trust  act  or  not. 

Much  has  been  said  in  argument  as  to  the 
enlargement  of  the  Fedei*al  governmental 
functions  in  respect  of  all  trade  and  industry 
in  the  states  if  the  view  we  Iiave  expressed  of 
the  application  of  the  anti-trust  act  in  this 
case  is  to  prevail,  and  as  to  the  interference 
which  is  likely  to  follow  with  the  control 
which  tlie  states  have  hitherto  been  under- 
stood to  have  over  contracts  of  the  character 
of  that  before  us.  We  do  not  announce  any 
new  doctrine  in  holding  either  that  oomtraots 
and  negotiations  for  the  sale  of  merchandise 
to  be  delivered  across  cftate  lines  are  inter- 
state commerce  (see  cases  above  cited),  or 


thait  burdens  or  restraints  upon  such  com- 
merce Congress  niay  pass  appropriaite  le^s- 
lation  to  prevent,  and  courts  of  the  United 
States  may  in  proper  pxxKeedings  enjoin.  Re 
Debs,  158  U.  S.  664,  39  L.  ed.  1092,  15  Sup. 
Ot.  Rep.  900.  If  this  extends  Federal  juris- 
diction into  fields  not  before  occupied  by  the 
general  Kovemnient,  it  is  not  because  such 

iurisdiction  is  not  within  the  limits  allowed* 
ly  the  Constitution  of  the  United  States^ 

The  prayer  of  the  petition  thsit  pipe  in 
transportation  under  the  contract  of  associa- 
tion be  forfeited  in  a  proceeding  in  equity 
like  this  is,  of  course,  improper,  and  must  be 
denied.  The  6th  section  of  the  anti-trust 
act,  after  providing  thait  property  owned  and 
in  transportation  from  one  sitate  to  anotiher 
or  to  a  foreign  country  under  a  contract  in- 
hibited by  tlie  act  "shall  be  forfeited  to  the 
United  States,"  continues  "and  may  be  seized 
and  condemned  by  like  proceedings  as  those- 
provided  by  law  for  the  forfeiture,  seizure, 
and  condemnation  of  property  imported  iniU> 
the  United  States  contrary  to  law."  This 
involves  a  trial  by  jury.  The  only  remedy 
which  can  be  afforded  in  the  present  proceed- 
ing is  a  decree  of  injunction. 

For  the  reasons  given,  the  decree  of  tke^ 
Circuit  Court  dismissing  the  bill  must  bo 
reversed,  with  instructions  to  enter  a  decree 
for  the  United  States  perpetually  enjoining 
the  defendants  from  maintaining  the  com- 
bination in  cast-iron  pipe  described  in  the 
bill,  and  substantially  admitted  in  the  an- 
swer, and  from  doing  any  business  there^ 
under. 

Modified  and  afiinned  by  Supreme  Court 
of  United  States,  December  4,  1899. 
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MERCHANTS' AD-SIGN  COMPANY,  App<., 

V. 

Thomas  M.  STERLING,  Respt. 
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1.  A  atoclcliolder  cannot  transfer  tbe 
iroodivill  of  tKe  corporation  ^vvitK  bis 
■toclc,  within  the  meaning  of  a  statute  per- 
mitting one  who  sells  the  goodwill  of  a  busi- 
ness to  agree  to  refrain  from  carrying  on  sim- 
ilar business  within  a  limited  territory  for  a 
specified  time. 

S.  A  contract  by  one  aellinir  atoclc  In 
a  corporation  organized  for  the  posting  of 
bills,  not  to  engage  In  that  business  In  com- 
petition with  the  corporation,  Is  void  as  in  re- 
straint oif  trade,  under  Civ.  Code,  S  1673. 

8.  No  estoppel  to  deny  bis  interest  in 
the  goodwill  of  a  corporation  arises  in  case  of 
the  sale  of  corporate  stoclc  by  one  who  under- 
takes to  sell  with  his  stoclc  his  interest  in  the 
goodwill  of  the  business. 


(May  18,  1899.) 

APPEAL  by  plauitiff  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles- 
County  in  favor  of  defendant  in  a  suit 
brought  to  enjoin  defendant  from  engaging 
in  the  business  of  advertising.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 
Messrs.  Fuller  ft  Burnett  for  appellant. 
Messrs,  Davis  A  Rush  for  respondent. 

Chipman,  C,  filed  the  following  opinion : 
Injunction  to  restrain  defendant  from  en- 
gaging in  the  business  of  advertising.  It  is 
alleged  that  plaintiff  is  a  corporation  en- 
gaged in  the  business  of  bill  posting  and 
other  methods  of  advertising  in  the  city  and 
county  of  Los  Angeles;  that  about  August 
20,  1896,  defendant  owned  80  shares  of  the 
capital  stock  of  plaintiff  company,  and  was 
actively  engaged  in  the  management  of  plain- 


NoTB. — As  to  the  goodwill  of  a  corporation, 
see  also  Wllmer  v.  Thomas  (Md.)  13  L.  U.  A. 
d80. 

As  to  the  name  of  a  business  establishment  as 
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part  of  the  goodwill  of  the  business,  see  note  to 
Vonderbank  v.  Schmitt  (La)  15  L.  R.  A.  462; 
also  Bagby  &  R.  Co.  v.  Rlyera  (lid.)  40  L.  &.  A. 
632.  and  cases  there  cited. 
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tifTs  said  business;  that  about  September 
15,  1806,  he  transferred,  without  considera- 
tion, 60  of  said  80  shares  to  his  wife,  in  trurt 
for  himself  and  his  sole  use  and  benefit,  and 
for  the  purpose  of  concealing  the  true  owner- 
ship of  said  60  shares;  th&t  on  August  12, 
1897,  he  sold,  hj  written  contract,  for  a  good 
and  valuable  consideration,  to  one  Wilshire, 
"all  his  interest,  direct  and  indirect,  in  the 
plaintiff,  aod  his  interest  in  the  goodwill  of 
the  business  of  plaintiff,  and  said  defendant 
in  said  contract,  for  a  good  and  valuable  con- 
sideration to  him  in  hand  paid  by  said  Wil- 
shire, a^eed  to  and  with  said  Wilshire  that 
he  would  not  conduct  nor  assist  in  the  con- 
duct of  bill  posting  in  said  city  of  Los  An- 
§ele8  80  lonff  as  said  Wilshire,  or  any  person 
eriving  tiUe  to  said  goodwill  from  him, 
should  carry  on  a  like  business  t/herein;" 
that  on  January  20,  1898,  Wilshire  trans- 
ferred the  contract  of  August  12  to  plain- 
tiff. The  complaint  then  alleges  the  forma- 
tion of  the  Los  Angeles  Bill-Posting  Com- 
pany, a  corporation,  about  January  17,  1898, 
in  said  city  and  county,  its  business  in  part 
being  similar  to  that  of  plaintiff's,  and  that 
since  said  date  it  has  been  so  engaged;  that 
defendaoFt,  in  violation  of  his  said  agreement, 
helped  to  form  the  Los  Angeles  Bill-Posting 
Company,  and  became  a  stockholder  therein, 
and  conducted  and  assisted  to  conduct  its 
business,  and  is  its  principal  manager,  and 
said  company  has  thereby  been  enabled  to  en- 
ter, and  has  so  entered,  into  successful  com- 
petition with  plaintiff  in  the  bill-posting 
business  in  said  city,  and  that  without  the 
services  of  defendant  said  company  could  not 
have  been  able  successfully  to  compete  with 
plaintiff  in  its  said  business.  Plaintiff  seeks 
damages,  and  to  restrain  defendant  from 
conducting,  or  assisting  in  conducting,  the 
business  of  the  Los  Angeles  Bill-Posting 
Company.  A  demurrer  to  the  complaint  for 
insufficiency  of  facts  ajid  for  ambiguity  and 
uncertainty  was  sustained,  and  the  court 
gave  judgment  for  defendant  without  leave 
to  amend,  from  which  this  appeal  is  pros- 
ecuted.    Respondent  has  filed  no  brief. 

The  principal  question  presented  by  appel- 
lant is  as  to  the  validity  of  the  contract  be- 
tween defendant  and  Wilshire.  The  allega- 
tion of  the  complaint  is  that  defendant  sold 
his  interest  in  the  goodwill  of  the  business  of 
plaintiff  corporation,  in  consideration  of 
which  he  agreed  not  to  conduct,  or  assist  in 
conducting,  the  business  of  bill  posting,  in 
which  plaintiff  was  engaged.  There  is  no  al- 
legation that  defendant  had  any  interest  in 
!ueh  goodwill,  except,  as  the  owner  of  cer- 
tain shares  of  the  corporation,  it  may  be  so 
inferred.  Section  1673,  Civil  Code,  reads  as 
follows:  "Every  contract  by  which  anyone 
19  restrained  from  exercising  a  lawful  pro- 
fession, trade,  or  business  of  any  kind,  otJier- 
wise  than  is  provided  by  the  next  two  sec- 
tions, is  to  that  extent  void."  Section  1674, 
Id.,  provides  as  follows :  "One  who  sells  the 
l^oodwill  of  a  business  may  agree  with  the 
buyer  to  refrain  from  carrying  on  a  similar 
bu'«iness  within  a  specified  county,  city,  or 
part  thereof,  so  long  as  the  buyer,  or  any 
person  deriving  title   to  the   goodwill  from 
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him  carries  on  a  like  business  therein."  Sec- 
tion 992,  Id.,  defines  the  "goodwill"  of  a  busi- 
ness to  be  "the  expectation  of  continued  pub- 
lic patronage;"  and  §  993,  Id.,  says,  it  "is- 
property,  transferable  like  any  other." 
"One  who  sells  the  goodwill  of  a  business 
thereby  warrants  that  he  will  not  endeavor 
to  draw  off  any  of  the  customers."  §  1776,. 
Id.  "A  partner,  as  such,  has  not  authority 
to  do  any  of  the  following  acts,  unless  his  co- 
partners have  wholly  abandoned  the  business 
to  him,  or  a<re  incapable  of  acting:  .  .  . 
(2)  To  dispose  of  the  goodwill  of  the  busi- 
ness." §  2430,  Id.  But  "partners  may,  up- 
on or  in  anticipation  of  a  dissolution  of  the 
partnership,  agree  that  none  of  them  will 
carry  on  a  similar  business  within  the  same 
city  or  town  where  the  partnership  business 
has  been  transacted  or  within  a  specified  part 
thereof."  §  1676,  Id.  These  constitute  aJI 
the  statutory  provisions  upon  the  subject  of 
goodwill  and  restraint  of  trade  which  bear 
upon  the  question. 

It  is  conceded  by  appellant,  what  is  ob- 
viously true,  that  a  stockholder  cannot  trans- 
fer the  goodwill  of  the  corporation.  In  the 
case  of  Spring  Valley  Waterworks  v.  Sohott' 
;cr,62  Cal.  69  (at  page  118),  it  was  said:  "It 
is  contended  that  goodwill  enters  into  and 
forms  an  element  in  the  value  of  the  shares 
of  stock.  No  case  has  been  produced  to  us, 
nor  have  we  been  able  to  find  any,  holding,  or 
even  intimating,  that  this  is  so.  We  find  no 
such  element  of  value  in  the  least  hinted  at 
by  anyone  who  has  written  on  the  subject, 
nor  has  any  such  been  called  to  our  attention. 
We  cannot  recognize  any  such  element  as 
giving  value  to  shares  in  a  trading  corpora* 
tion.  It  would  be  strange  to  predicate  good- 
will as  pertaining  to,  or  extending  to.  an 
abstraction,  to  an  'artificial  being,  invi»i''1e, 
intangible,  and  existing  only  in  contempla- 
tion of  law.' "  Apparently  conceding  the 
correctness  of  these  views,  counsel  for  appel- 
lant insist  that,  "where  a  stockholder  has 
been  actively  engaged  in  the  management  of 
the  business  of  the  corporation,  he  surely  has 
the  privilege  of  increasing  the  vendibility  of 
his  stock  by  being  able  to  agree  with  the  buy- 
er that  he  will  refrain  from  carrying  on  a 
similar  business  to  that  heretofore  engaged 
in  by  himself  and  the  corporation  which  he 
managed,  of  course  within  the  time  and  ter- 
ritorial limits  allowed  by  the  Code."  We 
are  cited  to  the  following  well-considered  and 
instructive  cases,  as  showin|^  that  the  statute 
should  be  given  a  liberal  construction: 
Brown  v.  Kling,  101  Cal.  295;  City  Carpet 
Beating,  etc..  Works  v.  Jones,  102  Cal.  506; 
Meyers  v.  Merillion,  118  Cal.  352.  In  the 
case  now  before  us  there  seems  to  be  no  room 
for  construction.  Defendant,  as  a  stockhold- 
er, did  not  and  could  not  transfer  the  good- 
will of  the  corporation,  assuming,  what  we 
do  not  consider  it  necessary  to  decide,  that 
goodwill,  as  property,  pertains  to  a  corpora- 
tion. The  element  of  goodwill,  therefore,  is 
not  present  in  the  transaction.  The  statute 
says  that  "one  who  sells  the  goodwill  of  a 
business  may  agree,"  etc.;  but  the  statute 
also  says  that  "every  contract  by  which  any- 
one is  restrained  from  exercising  a  lawful 
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«    .    .     business  of  any  kind,  otherwise  than 
is  provided  by  the    next    two   sections   [in 
which  the  above  provision  is  stated],  is  to 
that  extent  void."     Reading  the  §§  1673  and 
1674  together,  they    may    be   briefly    para- 
phrased   as    follows:     Every    contract    by 
which  anyone  ie  restrained  from  exercising 
a.  lawful  business  is  to  that  extent  void,  ex- 
cept where  he  has  sold  the  goodwill  of  a  bui»i- 
ness,  in  which  case,  as   to   that   or  similar 
business,  he  may  agree  not  to  engage  therein 
so  long  as  the  buyer  carries  on  a  like  busi- 
ness, within  specified  limits.     It    is    not   a 
question  whether  the  holder  of  shares  of  a 
corporation  should  be  permitted  to  enhance 
their  vendibility  by  agreeing  to  abstain  from 
carrying  on  business  similar  to  that  of  the 
corporation,    within    the    limitations    pre- 
scribed, but  it  is  a  question  whether  such  an 
agreement  is  not  by  law  declared  to  be  void. 
We  are  pointed  to  City  Carpet  Beating^  etc., 
Works  V.  Jones,  1(^  Cal.  606,  where  it  was 
said  that  "the  Code  introduces  no  new  prin- 
ciple; it  simply  eliminates  from  the  contro- 
versy arising  upon  such  restriction  the  ques- 
tion as  to  what  is  a  reasonable  territorial 
limit."    And  so  we  are  told  that  the  Code 
-commissioner's  note  shows  that  this  one  ques- 
tion of  territorial  reetriction  is  the  only  de- 
parture from  common-law  principles  sought 
to  be  effected  by  the  Code  provisions.     We 
"think  the  Code  provision  was  intended  to  and 
in  fact  went  further  than  is  here  suggested. 
In  Vulcan  Powder  Go.  v.  Hercules  Powder 
Co.  96  Cal.  510,  the  rule  at  common  law,  even 
AS  finally  relaxed  and  applied,  was  said  to  be 
"uncertain,  and  led  to  much  perplexing  leg- 
islation, and  the  law  upon  the  subject  in  thTs 
state  is  now  declared  m  §  1673  of  the  Civil 
Code."     Referring  to  the  next  two  sections, 
it  was  said  that  they  merely  provide  that 
"otte  who  sells  the  goodwill  of  a  business  may 
agree  not  to  carry  on  a  similar  business  with- 
in a  specified  county  or  city ;  and  that,  in  an- 
ticipation of  a  dissolution  of  a  partnership, 
a  partner  may  agree  not  to  carry  on  a  similar 
business  within  the  city  or  county  where  the 
partnership  business  is  transacted."    These 
latter  sections  were  held  not  to  apply,  be- 
cause the  case  did  not  fall  within  either  one 
of  the  exceptions,  i.  e.,  being  the  sale  of  a 
business  and  its  goodwill  or  a  dissolution  of 
a   partnership.     The    case    was    determined 
wholly  under  §  1673.     The  contract  there  in- 
Tolved  was  held  to  be  void  as  in  restraint  of 


trade.  The  cases  cited  by  appellant  from 
our  reports  and  other  cases  not  cited  where 
these  sections  have  been  referred  to,  are  cases 
where  the  business  and  goodwill  were  sold, 
and  the  liberal  construction  given  the  sec- 
tions was  in  aid  of  agreements  coming  with- 
in the  exceptions  of,  and  permitted  to  be 
made  by,  the  Code.  It  seems  to  me  that  the 
only  question  here  is,  as  it  was  in  the  Vuloan 
Powder  Company  C<ise,  Was  the  contract  in 
restrain-t  of  trade?  The  language  of  the 
Code  is  unmistakable:  "Every  contract  by 
which  anyone  [i.  e.,  any  person]  is  restrained 
from  exercising  a  lawful  .  .  .  business 
of  any  kind  ...  is  to  that  extent  void." 
The  allegation  is  that  defendant  agreed  not 
to  engage  in  the  business  of  bill  posting, 
which  is  a  lawful  business.  This  was  an 
agreement  in  restraint  of  trade,  and  there- 
fore void. 

2.  But  it  is  said  that  defendant  having 
represented  by  his  conduct  that  he  had  such 
an  interest  in  the  business  and  goodwill  of 
plaintiff  as  would  support  the  restraining 
covenant,  and  having  accepted  a  valuable 
consideration  therefor,  he  is  now  estopped 
from  denying  the  existence  of  such  interest ; 
citing  Potter  v.  Ahrens,  110  Cal.  674.  In 
the  case  cited  the  contract  purported  to  dis- 
pose of  the  business  and  goodwill  of  manufac- 
turing and  vending  certain  articles  of  mer- 
chandise. No  question  arose  as  to  the  right 
of  the  parties  to  dispose  of  the  goodwill.  Be- 
ing clothed  with  ownership  and  power  to  sell, 
the  defendants  were  clearly  estopped  to  deny 
their  interest  in  what  they  purported  to  sell. 
In  the  case  here,  however,  it  is  conceded  that 
defendant  could  not  dispose  of  the  goodwill 
of  the  corporation.  Defendant  had  no  ven- 
dible interest  in  that  goodwill  within  his 
disposition,  and  this  the  plaintiff  must  be 
presumed  to  have  known,  and  defenda^it  is 
therefore  not  estopped.  The  contract  being 
void  as  in  restraint  of  trade,  and  it  so  ap- 
pearing from  the  face  of  the  complaint,  the 
defense  is  available  on  demurrer.  The  max- 
im, Ex  turpi  causa  non  oritur  actio,  applies. 
It  is  advised  that  the  judgtnent  should  be 
afiSrmed. 

We  concur:     Britt,  C;  Hasmes,  C. 

Per  Curiam: 

For  the  reasons  given  in  the  forgoing 
opinion  the  judgment  is  afprmec 
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Isaac  N.  BARTRAM  and  Wife 

V. 

Town  of  SHARON,  Appt. 

(71  Conn.  686.) 

Tio  recoverr  can  be  bad  nnder  a  atatnte 

giving  a  right  of  action  for  a  penalty  in  case 
of  injuries  caneed  by   a  defective  highway, 

NoTR. — For    restricted    right    under    statute 
giving  right  of  action  for  defective  highways, 
«ee  also   Roberts  v.   Detroit   (Mich.)   27  L.   R. 
A.  572. 
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where  the  injury  Is  caused  by  such  defect 
combined  with  the  negligence  of  a  third  per- 
son. 

(April  25,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Litchfield  County 
in  favor  of  plaintiffs  in  an  action  brought  to 
recover  the  statutory  penalty  for  injuries  al- 
leged to  have  been  caused  by  a  defective  high- 
way.   Reversed. 


1899. 


Bartram  y.  Shahon. 
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St&iement  by  Haa&ersley,  J.: 
The  ground  on  which  the  judgment  below 
is  reversed  renders  unnecessary  any  state- 
ment relative  to  several  claims  of  error  in 
rulings  on  questions  of  pleading  and  evi- 
dence. The  essential  facts  foumi  by  the 
court  are  these:  The  plaintiff  Mrs.  Bar- 
tram,  on  the  evening  of  March  27,  1891,  en- 
tered as  a  gratuitous  passenger  the  three- 
eeated  open  wagon  of  her  neighbor  Ransom 
B.  St.  John,  and  started,  in  company  with 
six  others^  including  St.  John,  all  being  in- 
vited guests,  to  attend  a  wedding  anniversary 
in  Sharon  valley,  about  1^/^  miles  from 
Sharon  village,  in  the  town  of  Sharon.  Mr. 
Sk.  John  drove  his  own  team.  The  evening 
was  dark  and  none  of  the  party  had  a  lan- 
tern. Mr.  St.  John  could  see  his  horses  and 
the  roadway  directly  in  front  of  him  as  he 
drove  along.  When  he  reached  a  point  in 
the  highway  covered  by  a  stone  sluice,  the 
wagon  ran  off  the  northerly  end  of  the  sluice, 
causing  it  to  overturn,  throwing  the  occu- 
pants out,  including  Mrs.  Bartram,  and  she 
custained  serious  injuries  affecting  her 
health  and  her  business.  The  highway  at 
this  point  was  defective,  within  the  meaning 
of  S  2673  of  the  General  Statutes.  The  town 
neglected  to  repair  this  defect.  The  defect 
was  a  proximate  cause  of  the  accident,  which 
would  not  have  happened  without  the  defect. 
Mr.  St.  John  knew  the  condition  of  the  road. 
He  could  see  the  roadway,  and  ought,  in  the 
exercise  of  ordinary  diligence,  to  have  avoid- 
ed running  off  the  sluice.  He  could  have 
driven  on  another  part  of  the  road  with  no 
further  inconvenience  than  some  jolting.  He 
•did  not  use  ordinary  care,  and  his  failure 
to  use  ordinary  care,  combined  with  the  de- 
fective highway,  caused  his  wagon  to  over- 
turn. Had  he  exercised  ordinary  care,  the 
accident  might  have  been  avoided.  The 
<»ourt  ruled  that  the  contributory  negligence 
of  St.  John  could  not  be  imputed  to  Mrs.  Bar- 
tram, and  rendered  judgment  that  the  plain- 
tiff recover  $800  damages.  Among  the  rea- 
sons of  appeal  assign^  are  the  following: 
The  court  erred  in  ruling  that  the  negligence 
of  St.  John  was  not  imputable  to  the  plain- 
tiff, in  deciding  the  issues  for  the  plaintiff 
after  finding  that  St.  John  did  not  exercise 
ordinary  care,  and  in  rendering  judgment 
for  the  plaintiff  upon  the  facts  found.  Error 
js  also  claimed  in  the  inference  of  fact  that 
Mrs.  Bartram  was  a  gratuitous  passenger. 

Me»9r9,  HvntlBston  ft  Warner  and  L. 
X  KiekersoB,  for  appellant: 

The  liability  of  towns  for  injury  by  means 
of  a  defective  road  or  bridge  is  statutory  and 
has  always  been  confined  within  narrow  lim- 
its by  judicial  construotion. 

Hoyt  y.  Danhury,  69  Conn.  351 ;  Hetoison 
T.  yew  Haven,  34  Oonn.  136,  91  Am.  Dec. 
718;  Beardaley  v.  Hartford,  50  Conn.  529; 
Lounshury  v.  Bridgeport,  66  Conn.  360. 

Sluices  are  not  included  within  the  lan- 
guage or  intent  of  the  statute  regarding  rail- 
ings. 

Broum  ▼.  Bouthhury,  53  Conn.  212. 

Towns  are  sot  bound  to  make  their  high- 
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ways  absolutely  safe  under  all  circumstances 
even  for  those  who  use  them  properly. 

Wilson  V.  Granhy,  47  Conn.  59,  36  Am. 
Rep.  51. 

If  travelers,  in  the  exercise  of  their  judg- 
ment, choose  to  drive  on  the  side  of  an  18- 
foot  roadway,  instead  of  in  the  center,  suoh 
an  act  does  not  make  the  town  liable  for  their 
error  in  judgment. 

Burr  V.  Plymouth,  48  Conn.  471;  Damon 
V.  Boston,  149  Mass.  151 ;  Potter  v.  Castleton, 
53  Vt.  440;  Rice  v.  Montpelier,  19  Vt.  475; 
Howard  v.  North  Bridgmoater,  16  Pick.  189; 
Sparhawk  v.  Salem,  1  Allen,  30,  79  Am.  Dec. 
700. 

Towns  are  only  liable  for  injuries  when 
guilty  of  negligence.  The  defendants  have 
certainly  not  neglected  the  requirements  of 
any  statute  law  in  connection  with  this  in- 
jury, and  no  such  negligence  is  found. 

Bill  V.  Norwich,  39  Conn.  222 ;  Hamden  ▼. 
New  Haven  d  N.  Co.  27  Conn.  167. 

Driving  into  the  ditch  on  such  a  road  is 
a  use  that  reasonably  care  and  prudence 
could  never  have  anticipated,  and  there  is  no 
duty  upon  the  town  in  reference  to  it. 

Wilson  V.  Oranhy,  47  Corni.  59,  36  Am. 
Rep.  51. 

St.  John,  the  person  driving  the  horses  at- 
tached to  the  wagon,  did  not  exercise  due 
care,  or  even  ordinary  care.  This  fact  re- 
quired judgment  for  the  defendant. 

Atwood  V.  Welton,  57  Conn.  514;  Daly  v. 
New  Uavcn,  69  Conn.  646 ;  Qreenthal  v.  lAn- 
coin,  67  Conn.  378;  Powers  v.  Mulvey,  51 
Conn.  432. 

Having  made  St.  John's  conduct  an  issue 
of  fact,  the  plaintiffs  cannot,  after  the  trial 
of  that  issue,  be  permitted  to  say  that  as  a 
matter  of  law  his  conduct  was  nothing  that 
concerned  her. 

Raymond  v.  Rockland  Co.  40  Conn.  405; 
Lewis  V.  Pho^ix  Mut.  L.  Ins.  Co,  39  Conn. 
105;  Huntington  v.  American  Bank,  6 
Pick.  347;  Bushnell  v.  Church,  15  Conn. 
422;  Chasers  Appeal,  57  Conn.  236;  More- 
house V.  Morehouse,  70  Conn.  428 ;  Coffey  v. 
United  States,  116  U.  S.  436,  29  L.  ed.  684; 
Mark  v.  Hyatt,  135  N.  Y.  309,  18  L.  R.  A. 
275;  Cole  v.  Hines,  81  Md.  476,  32  L.  R.  A. 
455;  Oroutrs  Appeal,  61  Conn.  386;  Parroit 
V.  Hotisatonic  R.  Co,  47  Conn.  675 ;  Cook  y. 
Morse,  40  Conn.  544 ;  Woodruff  v.  JSacon,  34 
Conn.  181 ;  Fotoler  v.  Bishop,  32  06nn.  199. 

It  cannot  be  said  that  the  law  permits  a 
careless  driver  to  drive  a  load  of  persons  into 
a  ditch,  turn  them  over  and  so  render  a  town 
liable,  where  there  would  have  been  no  lia- 
bility had  reasonable  care  been  observed  by 
such  driver. 

Under  suoh  circumstances  the  neffligence 
of  the  driver  is  imputable  to  the  plaintiff, 
and  she  cannot  recover. 

Prideauw  v.  Mineral  Point,  43  Wis.  613, 
28  Am.  Rep.  558;  Otis  v.  Janesville,  47  Wis. 
422;  Ritger  v.  Milwaukee,  99  Wis.  190; 
Stafford  v.  Oskaloosa,  57  Iowa,  748;  Cuddy 
V.  Horn,  46  Mich.  596,  41  Am.  Rep.  178; 
Mullen  V.  Owosso,  100  Mich.  103,  28  L.  R, 
A.  693 ;  Toledo,  W.  d  W.  R,  Co.  v.  Miller,  76 
111.  278;  Smith  v.  Smith,  2  Pick.  621,  13  Am, 
Dec.  464;  Com,  y.  Fitchhurg  R,  Co.  10  Allen* 
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189;  Allyn  v.  Boston  d  A.  R.  Oo,  105  Mass. 
77;  Carlisle  v.  Sheldon,  38  Vt.  440;  Peck  v. 
New  York,  N,  H.  d  F.  jB.  Co.  50  Conn.  392. 

Being  out  for  a  common  purpose,  the  neg- 
ligence of  one  is  imputable  to  the  other. 

Beck  V.  East  River  Ferry  Co.  6  Robt.  82; 
Callahan  v.  Sharp,  27  Hun,  85;  Donnelly  v. 
Brooklyn  City  R.  Co,  109  N.  Y.  16 ;  Brickell 
V.  A'ew  York  C.  d  H.  R,  R.  Co.  120  N.  Y.  290 ; 
Schron  v.  Staten  Island  Electric  R,  Co.  16 
App.  Div.  111. 

Messrs,  Warner  ft  Ziandon,  for  appel- 
lees: 

The  question  of  whether  the  highway  at 
this  point  was  defective  is  one  of  fact,  and  the 
finding  of  the  tri«l  court  in  that  respect  can- 
not be  disturbed. 

O'Neil  V,  East  Windsor,  63  Conn.  154;  Le« 
Y.  Barkhampsted,  46  Conn.  218;  Weeks  v. 
Connecticut  d  R.  I,  Tump.  Co.  20  Conn.  138; 
button  V.  Vernon,  62  Conn.  13;  Taylor  v. 
Monroe,  43  Conn.  36 ;  Thorp  v.  Brookfield,  36 
Conn.  320;  Congdon  v.  Nonvich,  37  Conn. 
419. 

In  general  the  negligence  of  third  parties 
concurring  with  that  of  defendant  to  pro- 
duce an  injury  is  no  defense;  it  could  at 
most  only  render  the  third  party  liable  to  be 
^ued  as  a  wrongdoer. 

Cobley,  Torts,  684. 

The  contributory  negligence  of  a  driver 
will  not  be  imputed  to  a  passenger. 

Shearm.  &  Redf.  Neg.  5th  ed.  1898.  §  66; 
Carstesen  v.  Stratford,  67  Conn.  435;  The 
Bernina,  L.  R.  12  Prob.  Div.  58;  Bennett  v. 
New  Jersey  R.  d  Transp,  Co,  36  N.  J.  L.  225, 
13  Am.  Rep.  435;  New  York,  L,  E.  d  W.  R, 
Co.  v.  Steinhrenner,  47  N.  J.  L.  161,  54  Am. 
Rep.  126;  Little  v.  Hackett,  116  U.  S.  366, 
29  L.  ed.  652 ;  Robinson  v.  New  York  C.  d  H, 
R,  R,  Co,  66  N-  Y.  11,  23  Am.  Rep.  1; 
Masterson  v.  New  York  C.  d  H.  R.  R,  Co,  84 
N.  Y.  247,  38  Am.  Rep.  510;  Philadelphia, 
W,  d  A,  B.  R,  Co.  v.  Hogeland,  66  Md.  149, 
69  Am.  Rep.  159;  Covington  Transfer  Co. 
v.  Kelly,  36  Ohio  St.  86;  State  v.  Boston  d 
M,  R,  Co.  80  Me.  430;  East  Tennessee,  V.  d 
G,  R,  Co,  V.  Markens,  88  Ga.  60,  14  L.  R.  A. 
281;  Becke  v.  Missouri  P.  R,  Co,  102  Mo. 
644,  9  L.  R.  A.  157 ;  St.  Clair  Street  R.  Co, 
v.  Eadie,  43  Ohio  St.  91;  Cincinnati  Street 
R,  Co.  v.  WHght,  54  Ohio  St.  181,  32  L.  R. 
A.  340;  VvAon  P,  R,  Co.  v.  Lapsley,  4  U.  S. 
App.  542,  51  Fed.  Rep.  174,  2  C.  C.  A.  149, 
16  L.  R.  A.  800;  Carlisle  v.  Brisbane,  113 
Pa.  544«  57  Am.  Rep.  483 ;  Follman  v.  Man- 
kato,  35  Minn.  522;  Albion  v.  Eetrick,  90 
Ind.  545,  46  Am.  Rep.  230 ;  Nesbit  v.  Oamer, 
75  Iowa,  314,  1  L.  R.  A.  152;  Dean  v.  Penn- 
sylvania R.  Co.  129  Pa.  514.  6  L.  R.  A.  143; 
Knightstown  v.  Musgrove,  116  Ind,  124. 

Where  there  is  a  combination  of  causes, 
all  of  which  are  quasi  proximate  in  charac- 
ter, but  one  of  them  is  a  defect  or  obstacle 
caused  by  the  city's  negligence,  while  the 
others  are  occurrences  for  which  neither 
party  is  responsible,  the  municipality  is  li- 
able provided  the  injury  would  not  have  been 
mistained  had  not  the  obstacle  or  defect  ex- 
isted. The  concurrent  negligence  of  a  third 
will  not  relieve  a  wrongdoer. 

Tiedeman,  Mun.  Corp.  §  351;  Baldwin  ▼. 
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Greenwoods  Tump,  Co.  40  Conn.  245, 16  Am. 
Rep.  33. 

The  Massachusetts  doctrine  does  not  hold 
that  an  injury  caused  by  a  defect  in  a  high- 
way concurring  with  any  other  cause  exon- 
erates the  town,  but  that  the  concurring 
cause  must  be  a  wrongful  act  of  a  third  per- 
son. 

Hayes  v.  Eyde  Park,  153  Mass.  514,  12  L. 
R.  A.  249. 

The  fact  that  an  injury  to  a  traveler  on  a 
highway  was  caused  by  the  combined  effect 
of  the  unsafe  condition  of  the  road  and  the- 
negligence  of  a  third  person  is  no  defense  to- 
the  party  who  is  bound  to  keep  the  highway 
in  repair. 

Noyes  v.  Boscawen,  64  N.  H.  361 ;  Winship- 
V.  Enfield,  42  N.  H-  197 ;  Norris  v.  Litchfield,^ 
35  N.  H.  271,  69  Am.  Dec.  546 ;  Cooley,  Torts, 
684;  Clark  v.  Barrington,  41  N.  H.  44;  Tuck- 
er y.  Henniker,  41  N.  H.  317. 

Our  own  court  has  never  followed  the- 
courts  of  Maine  or  Massachusetts. 

Ayer  v.  Norwich,  39  Conn.  376,  12  Am. 
Rep.  396 ;  Baldtoin  v.  Greenwoods  Tump.  Co. 
40  Conn.  245,  16  Am.  Rep.  33;  Ward  v.  Nem 
Raven,  43  Conn.  148;  Young  v.  New  Haven y 
39  Conn.  442 ;  Lee  v.  Barkhampsted,  46  Conn. 
217;  Holley  v.  Torrington,  63  Conn.  433; 
Carstesen  v.  Stratford,  67  Conn.  435. 

The  fact  that  some  cause  in  addition  to  the 
one  alleged  contributed  to  the  accident,  and 
each  one  was  an  efficient  cause,  without  the- 
operation  of  which  the  accident  oould  not 
have  happened,  will  not  prevent  its  being  at- 
tributed to  all  or  any  of  the  oauses. 

Ashbom  V.  Waterbury,  70  Conn.  561. 

Hamersley,  J.,  delivered  the  opinion  of 
the  court: 

The  facts  found  by  the  trial  court  do  not 
support  the  judgment,  whatever  view  may  bfr 
taken  of  the  other  rulings  claimed  as  errone- 
ous. It  is  certainly  true  that  one  cannot  be- 
guilty  of  negligence  unless  through  some  act 
or  omission  of  his  own,  or  through  that  of 
his  servant  or  agent:  The  Bernina,  L.  R. 
12  Prob.  Div.  58:  Little  v.  Hackett,  116  U. 
S.  366,  29  L.  ed.  652 ;  Randolph  v.  O'Riordon, 
155  Mass.  331,  336.  The  obiter  dictum  cited 
from  Peck  v.  New  York,  N.  H.  d  H.  R.  Co. 
50  Conn.  379,  392,  does  not  affect  this  set- 
tled law.  It  is  also  true  that  when  the  cul- 
pable negligence  of  each  of  two  persons  is- 
the  proximate  cause  of  injury  to  another,  the 
injured  party  may  recover  his  whole  damage- 
from  either  or  both  of  the  wrongdoers.  Bur- 
rows V.  March  Gas  d  Coke  Co.  h.  R.  5  Exch. 
67,  71 :  Carstesen  v.  Stratford,  67  Conn.  428, 
435.  This  conclusion  is  based  upon  the  com- 
mon law  of  negligence.  By  that  law  every 
person  is  bound  to  exercise  ordinary  care  in 
respect  to  his  acts  or  omissions  that  may 
endanger  others.  If  he  neglects  to  use  this 
ordinarv  care,  he  is  legally  in  fault.  He  vio- 
lates a  legal  duty  which  he  owes  to  each  per- 
son who  may  be  exposed  to  the  danger. 
Tliat  person  has  a  correlative  right  to  the- 
performance  of  such  duty;  and,  if  injured 
through  such  fault  as  the  proximate  cause, he 
has  a  right  of  action  to  recover  damages  of 
the  wrongdoer.     The  party  injured,  however,. 
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is  subject  to  tiie  same  law.  He  owes  the 
same  duty  of  ordinary  oare.  If  he  violates 
that  duty,  he  is  likewise  in  fault;  and  the 
person  damaged  through  his  fault  has  a  right 
of  action  against  him.  When,  therefore, 
mutual  damage  is  the  result  of  the  concur- 
rent fault  of  two  persons,  each  has  suffered 
by  the  other's  wrong.  The  equitable  rule  is 
that  each  should  si^er  in  damages  in  pro- 
portion to  his  wrong.  This  rule  is,  under 
certain  circumstances,  applied  in  courts  of 
admiralty.  The  Woodrop-Sims,  2Dod8on,83, 
85.  It  is  to  a  certain  extent  applied  at  law 
in  some  states  under  the  questionable  theory 
of  "comparative  negligence."  Chicago  d  A. 
R.  Co.  V.  Oretzner,  46  111.  74,  83;  Union  P, 
R.  Co.  Y.  Rollins,  5  Kan.  167,  180;  Augusta 
d  8.  R.  Co.  V.  McElmurryy  24  Ga.  75,  80.  It 
has  more  or  less  influenced  the  results 
reached  in  many  decisions.  .But  oourts  Of 
law  do  not  administer  such  equitable  rule. 
In  Heil  v.  Olanding,  42  Pa.  493,  499,  82  Am. 
Dec.  537,  the  opinion  of  the  court,  delivered 
by  Justice  Strong,  gives  as  the  reason  "that 
the  law  cannot  measure  how  much  the  dam- 
age suffered  is  attributable  to  the  plaintiff's 
own  fault."  In  The  Bernina,  L.  R.  12  Prob. 
Div.  68,  Lindley,  L.  J.,  says:  "But  why,  in 
such  a  case,  the  damages  should  not  be  ap- 
portioned, I  do  not  profess  to  understand. 
However,  as  already  stated,  the  law  on  this 
point  is  settled."  L.  R.  12  Prob.  Div.  89. 
Perhaps  the  main  reason  is  that  a  trial  by 
jury  is  unfitted  for  the  safe  administration 
of  the  rule.  Possibly  the  principle  that 
there  shall  be  no  contribution  between  joint 
wrongdoers  may  have  had  some  influence. 
But,  whatever  the  reason  may  be,  law  courts 
bare  adopted  the  more  practicable  rule  that, 
when  the  fault  of  the  plaintiff  concurs  with 
the  fault  of  the  defendant  as  a  proximate 
cause  of  the  injury,  the  plaintiff  shall  recover 
nothing.  This  concurrence  of  the  fault  of 
two  wrongdoers,  by  which  one  of  them  is  in- 
jured, is  called  "contributory  negligence  on 
the  part  of  the  injured  party."  In  several 
of  our  states  this  arbitrary  rule  has  been 
treated  as  constituting,  not  a  defense,  but  a 
condition  precedent  to  any  right  of  action. 
Where  the  rule  is  so  treated,  the  burden  of 
proof  is  on  the  plaintiff  to  show  use  of  ordi- 
nary care  on  his  part.  Such  is  the  law  in 
this  state,  and  in  Park  v.  O'Brien,  23  Conn. 
339.  345,  Storrs,  J.,  says,  "If  the  plaintiff's 
negligence  contributed  essentially  to  the  in- 
jury, it  is  obvious  that  it  did  not  occur  by 
reason  of  the  defendant's  negligence;"  al- 
though it  did  in  fact  occur  by  reason  of  the 
n^ligenoe  of  each;  and  this  suggests  the 
theory  of  contributory  negligence.  The 
plaintiff  in  such  a  case,  as  was  said  by  Lind- 
ley, L.  J.,  in  The  Bemina,  L.  R.  12  Prob.  Div. 
58,  "cannot,  with  truth,  sav  that  he  has  been 
injured  by  B's  [the  defendant's]  negligence, 
he  can  only  with  truth  say  that  he  has 
been  injured  by  his  own  carelessness  and 
B's  [the  defendant's]  negligence,  and  the 
two  combined  give  no*  cause  of  action 
at  common  law."  If,  however,  the  plain* 
tiff  is  injured  by  means  of  the  neg- 
ligence of  A  and  B,  each  being  a  prox- 
imate cause,  he  has  a  right  of  action  at  oom- 
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mon  law,  notwithstanding  he  cannot  say 
with  truth  as  to  either  one  that  he  was  in- 
jured by  his  negligence.  In  such  case,  as  we 
have  already  seen,  the  injured  party  can  re- 
cover his  whole  damage  from  either  or  both 
of  the  wrongdoers.  The  essence  of  the  law 
is  that  a  tort  feasor  is  responsible  for  the 
proximate  effect  of  his  tort;  and  that  respon- 
sibility is  not  changed  by  the  fact  that  other 
tortfeasors  are  also  responsible  for  the  same 
injury.  The  rule  of  contributory  negligence 
is  an  exception  to  tiie  general  law.  But  this 
law  of  negligence  has  no  application  to  the 
present  action,  which  is  not  an  action  of 
negligence,  but  an  action  on  a  statute. 
We  have  not  here  the  case  of  a  party 
injured  by  the  negligence  of  two  wrongdoers. 
The  town  has  committed  no  tort  against  the 
plaintiff.  It  is  the  statute  only  which  enti- 
tles the  plaintiff  to  compensation  for  his  in- 
jury when  that  injury  is  caused  through  or 
by  means  of  a  defect  in  the  highway.  If  the 
negligence  of  himself  or  a  mird  person  is 
also  a  proximate  cause,  he  cannot  say  with 
truth  that  he  was  injured  by  the  defect.  He 
can  only  say  with  truth  that  he  was  injured 
by  his  own  or  another's  carelessness  and  the 
defect;  and  the  two  combined  give  no  cause 
of  action  under  the  statute.  This  distinc- 
tion is  stated  in  Eaton  v.  Boston  d  L.  R,  Co. 
11  Allen,  500,  505,  87  Am.  Dec.  730.  After 
holding  that  each  of  two  wrongdoers  is  liable 
to  the  injured  party  for  injury  caused  by  his 
negligence  combininff  with  that  of  the  other, 
the  court  says :  "The  cases  cited  by  the  de- 
fendants, in  opposition  to  these  propositions 
against  towns  for  injuries  occasioned  by  de- 
fects in  highways,  are  reconciled  by  the  con- 
sideration that  this  liability  of  towns  is 
wholly  statutory;  and,  by  the  construction 
given  to  the  statute,  no  action  can  be  main- 
tained unless  the  injury  arises  wholly  from 
the  defect"  The  Massachusetts  statute  in 
respect  to  the  duty  and  liability  of  towns  in 
the  repair  of  highways  is  similar  to  our  own 
derived  from  an  ancient  statute  expressed  in 
substantially  the  same  language  as  that  used 
in  the  ancient  statute  from  which  our  own  is 
derived.  It  has  uniformly  been  held  in  that 
state  that  an  injury  resulting  from  the  neg- 
ligence of  a  third  person  in  connection  with 
a  defect  in  the  highway  does  not  happen  by 
reason  of  the  defect  within  the  meaning  of 
the  statute.  Rotcell  v.  Lowell,  7  Gray,  100, 
66  Am.  Dec.  464;  Kidder  v.  Dunstable,  7 
Gray,  104,  105 ;  8hepard  v.  Chelsea,  4  Allen, 
113;  Richards  v.  Enfield,  13  Gray,  344,  346; 
Eaton  V.  Boston  d  L.  R.  Co.  11  Allen,  500, 
505,  87  Am.  Dec.  730.  The  rule  is  thus 
stated  by  Chief  Justice  Shaw:  "Upon  the 
true  construction  of  the  statute,  the  town  is 
responsible  only  for  the  direct  and  immediate 
lose  occasioned  by  a  defect  in  the  highway; 
and  it  follows,  as  a  consequence,  that  if  the 
damage  arises  from  a  more  remote  cause,  or 
from  any  efficient  concurring  cause,  without 
which  it  would  not  have  happened,  or  from 
pure  accident,  in  either  case  it  is  not  a  loss 
for  which  the  town  is  responsible."  Marble 
V.  Worcester,  4  Gray,  395,  401.  The  state  of 
Maine  was  formerly  within  the  jurisdiction 
of  Massa<diusetts,  and  its  courts  have  con- 
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strued  a  similar  statute  in  the  same  way. 
Moulton  V.  Sanford,  51  Me.  127,  129;  Per- 
kins V.  Fayette,  68  Me.  162,  154.  The  rule 
is  expressed  in  the  headnote  to  Moulton  v. 
Sanford:  "If  there  are  two  efficient  inde- 
pendent proximate  causes  of  an  injury  sus- 
tained by  a  traveler  upon  a  highway,  the  pri- 
mary cause  being  one  for  which  the  town  is 
not  responsible  and  the  other  being  a  defect 
in  such  highway,  the  injury  cannot  be  eaid 
to  have  been  received  'through  euch  defect/ 
and  the  town  is  not  liable  therefor.  And  it 
makes  no  difference  that  the  traveler  him- 
self was  in  no  fault."  The  question  in  this 
form  is  now  before  us  for  the  first  time. 
The  decisions  of  the  courts  of  Massachusetts 
and  Maine  in  construing  the  same  statute  are 
entitled  to  very  great  weight.  A  similar  con- 
struction has  been  given  to  the  Wisconsin 
statute.  Hatoea  v.  Fox  Lake,  33  Wis.  438, 
442.  A  different  view  seems  to  prevail  in 
New  Hampshire.  Winship  v.  Enfield,  42  N. 
H.  107.  Our  determination  of  the  meaning 
of  our  own  statute  must  be  controlled  by  the 
reason,  rather  than  the  authority,  of  deci- 
sions in  other  states.  We  think  the  view 
taken  in  Massachusetts,  so  far  as  it  affects 
the  question  before  us,  rests  upon  solid  rea^ 
son. 

The  construction  and  maintenance  of  high- 
ways is  a  governmental  act,  controlled  by  the 
sovereign  lawmaking  power.  When  its  exer- 
cise is  imposed  upon  a  territorial  corpora- 
tion, such  corporation  is  a  governmental 
agent,  and  is  not  responsible  as  a  private 
corporation  to  siny  individual  in  respect  to 
its  neglect  to  execute  the  power.  A  failure 
to  obey  the  law  may  be  a  public  wrong,  but 
cannot  be  a  private  wrong.  Such  public 
wrong  has  do  answering  ri^ts  in  individ- 
uals, and  therefore  camiot  l^  the  subject  of 
a  civil  action,  unless  made  so  by  statute. 
When  a  statute  creates  a  right  of  action  in 
respect  to  such  public  wrong,  the  nature  and 
extent  of  the  action  depend  solely  on  the  stat- 
ute. The  statute  may  turn  the  public  wrong 
into  a  private  wrong,  and  in  broad  terms 
make  the  corporation  liable  as  a  private  cor- 
poration for  common-law  negligence.  In 
such  case  the  action  authorized  would  differ 
little  from  the  common-law  action  of  negli- 
gence. This  seems  to  be  the  result  of  high- 
way legislation  in  many  of  the  states,  and  in 
those  states  an  action  to  recover  for  injury 
caused  by  a  defect  in  the  highway  is  properly 
treated  as  substantially  a  common-law  action 
of  negligence.  But  if  the  statute  does  not 
change  the  character  of  the  public  wrong, 
and  simply  imposes  a  penalty  measured  by 
the  actual  injury  caused  by  disobedience  of 
law,  to  be  enforced  by  the  party  injured 
through  an  action  on  the  statute,  then  the 
action  so  authorized  is  not  an  action  of  neg- 
ligence, but  an  action  on  the  statute  to  en- 
force a  penalty,  and  the  liability  created  de- 
pends on  the  commission  of  the  very  act  for 
which  the  penalty  is  imposed.  Such  is  the 
nature  of  our  statute  enforcing  the  duty  of 
towns  to  maintain  highways  in  sufficient  re- 
pair. This  purpose  and  effect  of  our  statute 
is  conclusively  settled  by  many  decisions. 
The  obligation  resting  upon  towns  in  the' 
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maintenance  of  highways  "is  not  imposed  by 
the  common  law,  but  is  wholly  a  creature  of 
the  statute."  Chidsey  v.  Canton,  17  Conn. 
475,  478.  "No  obligation  rests  upon  any  ter- 
ritorial or  municipal  corporation  in  this 
state  by  the  common  law  to  lay  out,  con- 
struct, or  repair  highways,  and  no  applica- 
tion can  be  made  to  any  court  to  enforce  such 
obligation,  unless  it  is  imposed,  and  the  proc- 
ess is  given,  by  express  statutory  provision." 
Stonington  v.  State,  31  Conn.  213,  214. 
"This  is  not  an  ordinary  action  of  tort, 
but  an  action  founded  on  an  express  stat- 
ute." Burr  V.  Plymouth,  48  Conn.  460, 
472.  It  is  well  settled  that  a  town  "is  not 
liable  for  injuries  from  a  defect  in  the  high- 
way except  as  made  so  by  statute."  Beards- 
ley  V.  Hartford,  50  Conn.  529,  637.  Other 
cases  might  be  cited  but  it  is  unnecessary. 
We  have  recently  said:  "That  the  duty  im- 
posed by  the  statute  upon  the  defendant  [a 
town]  is  a  governmental  duty;  that  the  lia- 
bility imposed  for  a  breach  of  that  duty  is 
wholly  a  statutory  one;  and  that  the  dam  - 
ages  to  be  recovered  for  injuries  resulting 
from  such  a  breach  can  be  only  such  as  are 
prescribed  by  the  statute, — are  propositions 
BO  well  established  that  it  would  be  superflu- 
ous to  cite  authorities  in  support  of  them." 
Lounsbury  ▼.  Bridgeport,  66  Conn.  360,  364. 
This  duty  and  liability  "is  imposed  by  statute 
or  it  does  not  exist."  Daly  v.  New  Haven, 
69  Conn.  644.  648.  In  1643  the  towns  were 
ordered  to  appoint  officers  to  look  to  the 
highways,  who  were  given  power  td  impress 
for  one  day  in  each  year  every  team  and  per- 
son fit  for  labor  to  mend  the  highways.  I 
Col.  Rec.  91.  In  1672  the  general  court, 
"considering  the  great  danger  that  persons, 
horses,  and  teams  are  exposed  unto  by  reason 
of  defective  bridge  and  county  [i  e.,  general 
or  colonial  as  distinguished  from  purely 
town]  highways  in  this  jurisdiction,"  or- 
dered the  several  townships  within  the  col- 
ony to  keep  in  sufficient  repair  all  the  high- 
ways wiUiin  their  townships;  and  to  enforce 
this  governmental  duty  it  was  provided :  ( 1 ) 
That  if  it  shall  so  happen  that  any  person 
shall  lose  his  life  through  the  defect  or  in- 
sufficiency of  any  highway  in  passing  over 
the  same  ( due  warning  having  been  given  of 
such  defective  highway) ,  then  the  town  shall 
pay  a  fine  of  £100  to  his  family.  (2)  If  it 
shall  so  happen  that  any  person  shall  lose  a 
limb,  or  sustain  other  bodily  injury,  through 
or  by  means  of  such  defect  aforesaid,  the 
town  through  whose  neglect  such  hurt  is  done 
shall  pay  the  party  injured  double  damages. 
(3)  The  like  satisfaction  shall  be  made  for 
any  team,  etc.,  to  the  owner  thereof  in  pro- 
portion to  the  damage  sustained  as  afore-" 
said.  It  was  further  provided,  "for  the  pre- 
vention of  danger  which  may  come  by  the  in- 
sufficiency*' of  nighways,  that  the  town  may 
have  process  to  impress  the  workmen  re- 
quired for  any  needful  repairs.  These  for- 
feitures and  damages  were  to  be  recovered  by 
action,  bill,  plaint,  or  information.  Acts 
1672,  p.  7.  This  act  appears  substantially 
unchanged  in  the  compilation  of  1808  (p. 
119)  ;  also  in  the  Revision  of  1821  (p.  266)  ; 
the    penalty    of    "double    damages"    being- 
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ehanged  to  "just  damages."  In  the  Revision 
of  1849  (pp.  416, 417 )  the  fine  for  loss  of  life 
is  omitted.  The  language  does  not  other- 
wise substantially  differ  from  that  in  the  Re- 
vision  of  1821.  The  Revision  of  1866  (p. 
493)  follows  that  of  1849.  In  the  Revision 
of  1876  (pp.  231,  232)  the  language  used  in 
that  of  1866  is  somewhat  altered  for  the  sake 
of  condensation.  Gen.  Stat.  1888,  §§  2666, 
2672,  follow  the  Revision  of  1875.  The  pen- 
alties have  been  modified  and  altered  in  suc- 
ceeding revisions,  but,  as  affecting  the  duty 
and  liability  of  the  towns,  the  act  of  1672  is 
in  force  to-day.  Lounabury  v.  Bridgeport, 
66  Conn.  366.  See  also  Revision  1876,  p. 
232,  note. 

Such  an  act  should  not  be  extended  by  con- 
struction beyond  the  plain  meaning  of  its 
words.  The  liability  of  the  towns  is  to  pay 
a  penalty.  In  Moulton  v.  Sanfard,  51  Me. 
127,  129,  the  court,  in  speaking  of  a  similar 
statute  (Davis,  J.,  delivering  the  opinion), 
says:  "The  statute  is,  in  its  nature,  penal, 
as  well  as  remedial,  and  ought  to  be  con- 
strued strictly."  (Perhaps  this  modificar 
Uon  should  be  added :  "in  respect  to  its  pe- 
nal provisions.")  The  duty  to  repair  is 
mainly  remedial.  The  conditions  upon 
which  this  penalty  is  incurred  are  these: 
(1)  A  defect  in  the  highway;  i  e.,  by  wont 
of  sufficient  repair  it  is  unfit  for  safe  use  as 
a  highway.  (2)  A  failure  or  neglect  by  the 
town  to  make  such  sufficient  repair,  involv- 
ing the  questions  of  reasonable  notice  and 
knowledge  and  reasonable  time.  (3)  An  in- 
jury caused  through  or  by  means  of  the  de- 
fect. ( 4 )  Such  injury  to  a  person  "in  pass- 
ing over  a  highway ;"  i.  e.,  while  in  the  lawful 
use  of  the  way.  The  authorities  are  conclu- 
sive that  the  protection  given  by  the  state 
extends  only  to  those  persons  for  whose  com- 
mon use  the  highway  was  established.  Wil- 
ton V.  Chranhy,  47  Conn.  59,  73,  36  Am.  Rep. 
51;  Ward  y.  North  Haven,4S  Conn.  148,154; 
Gregory  v.  Adams,  14  Gray,  242,  248;  Blodg- 
eti  V.  Boston,  8  Allen,  237 ;  Richards  v.  En- 
field, 13  Gray,  344,  346;  Hatces  v.  Fox  Lake, 
33  Wis.  438;  Harper  v.  Milwaukee,  30  Wis. 
365,  371;  Holman  v.  Townsend,  13  Met.  297, 
299.  In  the  last  case  Chief  Justice  Shaw 
says:  "The  construction,  which  has  been 
put  on  this  provision  ...  is,  t}\at  it 
must  be  a  damage  sustained  in  using  the 
road,  and  also  in  using  it  with  due  care  and 
skill."  Other  cases  may  be  cited  in  these 
states  and  in  Maine  and  Vermont.  All 
these  conditions  must  concur  before  the  town 
is  liable  for  any  penalty.  It  follows  that  an 
injury  caused  by  the  culpable  negligence  of 
a  traveler,  whether  to  himself  or  to  another, 
does  not  happen  by  means  of  or  through  a 
defect  in  the  highway,  even  if  such  defect 
were  a  concurring  cause.  One  reason  why  a 
person  injured  through  his  own  carelessness 
cannot  maintain  an  action  against  the  town 
is  that  the  injury  caused  by  his  carelessness 
19  not  tiirough  or  by  means  of  the  defect. 
This  reason  applies  with  equal  force  when 
the  injury  is  caused  through  the  carelessness 
of  a  third  person.  If  the  language  of  tbe 
statute  had  been  used  in  reference  to  a  oom- 
noivlaw  tort,  it  might  well  be  claimed  that 
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it  is  broad  enough  to  cover  an  injury  result- 
ing from  two  combining  torts,  for  in  that 
case  the  controlling  question  would  be,  Has 
the  defendant  committed  a  tort?  But  the  lan- 
guage is  not  so  used.     It  does  not  refer  to  a 
common-law    tort.    There    is    therefore   no 
question  involved  as  to  the  liability  of  the 
town  for  a  wrong  which  cannot  be  defeated 
by  any  concurring  wron^.    The  language  is 
simply  defining  the  conditions  of  a  statutory 
penalty;    and   when    it   says   that   penalty 
shall   arise   in   case   of   an   injury   caused 
through  or  by  means  of  a  defect  in  the  high- 
way it  is  an  extension  of  the  natural  mean- 
ing of  the  words  to  include  an  injury  caused 
by  the  wrongful  act  of  a  third  person  and 
such  defect.    It  cannot  with  truth  be  said 
that  the   injury   is   caused   by   the   defect. 
This  appears  move  clearly  in  considering  the 
other  purpose  of  the  act,  which  is  intended 
not  merely  to  stimulate  towns  to    the  per- 
formance of  a  governmental  act  by  imposing 
a  penalty  for  failure,  but  also  to  indemnify 
against  the  dangers  of  an  insufficient  high- 
way all  who  put  it  to  its  proper    use.    And 
so  the  amount  of  the  penalty  is  given  by  the 
state  to  the  party  injured.    This  is  a  gift  of 
state  money,  raised  by  taxation  for  govern- 
ment purposes.    It  is  immaterial  whether 
the  money  is  raised  by  a  state  tax  or  a  town 
tax,  whether  the  amount  is  adjusted  and 
awarded  upon  application  to  state  officers  or 
upon  an  action  on  the  statute  against  the 
town.    In  either  case  it  is  a  gift  from  the 
state.     But  it  is  only  those  who  are  injured, 
in  passing  over  the  highway,  by  reason  of  a 
defect,  who  are  tiius  indemnified.    When  the 
state  says,  "We  will  give  certain  persons  who 
are  injured  through  defects  in  the  highway 
a  just  compensation,"  it  by  no  means  fol- 
lows, and  ought  not  to  be  implied,  that  the 
terms  of  this  gift  include  those  who  are  real- 
ly injured  by  the  illegal  acts  of  other  per- 
sons responsible  for  their  wrongs.    The  state 
protects  the  traveling  public  from  unneces- 
sary defects,  but  not  from  each  other's  care- 
lessness while  in  the  common  use  of  the  way. 
When,  therefore,  in  this  cas$,  the  superior 
court  finds  that  the  wrongful  act  of  the  plain- 
tiff's driver  is  a  proximate  cause  of  her  in- 
jury, it  finds  a  fact  inconsistent  with  the  lia- 
bility of  the  town;  and  upon  the  facts  found 
judgment  for  the  defendant  ie  the  conclu- 
sion of  the  law. 

The  plaintiffs  place  much  reliance  on  a  dic- 
tum in  Carstesen  v.  Stratford,  67  Conn.  428, 
436.  The  dictum  is  a  correct  statement  of 
the  common  law.  It  was  used  only  by  way 
of  illustration  or  analogy.  The  case  was  de- 
cided upon  a  special  act  making  two  corpo- 
rations liable  for  the  same  defect.  The  ques- 
tion now  before  us  was  not  considered. 

The  rule  as  to  a  town's  liability  does  not 
necessarily  apply  to  private  corporations  re- 
sponsible for  the  repair  of  highways.  As 
to  them,  or  some  of  them,  the  statutory  ob- 
ligation may  be  in  affirmation  of  a  common- 
law  liability  for  negligence.  Ooshen  A  £f. 
Tump,  Co,  V.  Sears,  7  Conn.  86,  93.  But 
that  question  is  not  now  involved.  Nor  are 
we  concerned  in  this  case  with  the  effect  of 
accident  as  a  partial  cause  of  an  injury.    Al- 
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most  every  injury  from  a  defect  in  a  high- 
way, which  is  not  induced  hy  wrongful  hu- 
man agency,  must,  to  some  extent,  be  the  re- 
sult of  accident.  The  words  of  the  statute, 
while  their  meaning  ought  not  to  be  extend- 
ed, must  receive  a  reasonable  construction. 
The  exclusion  of  every  injury  in  which  the 
law  of  chance  plays  any  part  would  hardly 
be  reasonable.  On  the  other  hand,  the  acci- 
dent may  be  of  such  a  nature,  so  direct  and 
separate  in  its  operation,  that  the  defect  in 
the  highway  cannot  fairly  be  said  to  have 
been  the  essential  cause  of  injury.  The  case 
of  Baldtvin  v.  Oreenwoods  Tump.  Co,  40 
Conn.  238,  claimed  to  be  inconsistent  with 
our  view,  can  be  supported  ad  to  the  very 
point  decided  without  adopting  all  the  dis- 
cussion of  the  opinion  relative  to  accident. 
Whether  that  discussion  is  affected,  or  to 
what  extent  it  may  be  affe<!ted,  by  our  pres- 
ent decision,  need  not  now  be  considered. 
The  precise  point  decided  in  this  case  is  that 
a  traveler  on  a  highway  cannot  be  injured 
through  a  defect  in  the  highway,  within  the 
meaning  of  our  statute,  when  the  culpable 


negligence  of  a  fellow  traveler  is  a  proximate 
cause  of  his  injury.  We  think  this  construc- 
tion is  demanded  by  the  language  and  his- 
tory of  the  act,  and  also  that  it  is  in  accord 
with  sound  public  policy.  The  duty  imposed 
upon  towns  in  the  repair  of  highways,  how- 
ever necessary  it  may  be,  is  a  very  onerous 
one,  and  operates  more  harshly  to-day  than 
formerly.  There  are  several  means  provided 
by  statute  for  compelling  a  performance  of 
this  duty:  The  liability  to  the  unlimited 
penalty  of  indemnification  ought  not  to  be  ex- 
tended beyond  the  obvious  justice  which  may 
support  it;  and  certainly  no  just  necessity 
requires  the  state  to  offer  to  those  composinf^ 
the  traveling  public  indemnity  at  the  ex- 
pense of  the  towns,  for  injuries  resulting 
from  the  culpable  negligence  of  each  other. 
There  is  error. 

The  judgment  of  the  Superior  Court  ie  re- 
versed, and  the  cause  remanded,  that  judg- 
ment ma^  be  rendered  in  accordance  with 
this  opinion. 

The  other  Judges  concur. 
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Simon  STEIN,  Plif.  in  Err,, 

V, 

NATIONAL  LIFE  ASSOCIATION, 

(105  Ga.  821.) 

•fCanlty  ^riU  not  cnjotn  one  'vrlto  Itaii 
been  aorent  of  an  Inanrancc  annocla- 
tlon,  after  the  termloatlon  of  the  agency, 
from  using  any  legitimate  means  to  Influence 
policy  holders  of  the  association  to  forfeit 
their  policies,  or  transfer  their  Insurance  to 
another  association  or  company,  when  there 
Is  no  contractual  restraint  from  doing  these 
things,  and  when,  by  so  doing,  he  violates  no 
business  secret  or  trust  which  has  been  re- 
posed in  him  because  of  his  relation  as  agent. 

(March  4,  1899.) 

ERROR  from  the  Superior  Court  for  Ful- 
ton County  to  review  a  judgment  in  fa- 
vor of  plaintiff  in  a  suit  brought  to  enjoin 
defendant  from  interfering  with  insurance 
contracts  which  he  had  obtained  for  the 
plaintiff  and  to  compel  an  accounting.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arnold  A  Arnold,  for  plaintiff 
in  error: 

Thie  case  does  not  stand  on  the  principle  of 
revealing  some  secret  process  of  manufac- 
ture or  trade  secret.  It  is  an  injunction 
against  the  plaintiff  from  acting  in  a  par- 
ticular line.  It  deprives  him  of  his  person- 
al  liberty.    The   restraining   order   in   this 

•Headnote  by  Fisu,  J. 


Note. — The  above  case  Is  an  nnusual  one.   In 
distinction  from  It,  see  O.  &  W.  Thum    Co.    v. 
Tloczynski   (Mich.)  88  L.  R.  A.  200.  in  which 
there  was  involved  a  breach  of  agreement. 
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case  restricts  the  defendant  in  his  work.  It 
does  not  allow  him  to  compete  with  the 
plaintiff.  It  would  require  an  express  n^- 
ative  covenant  to  have  this  far-reaohing  ef- 
fect. 

Bumey  v.  Ryle,  91  Ga.  702;  Pearson  ▼. 
Pearson,  L.  R.  27  Ch.  Div.  145;  Collyer. 
Partn.  2d  ed.  215;  Cruttwell  v.  Lye,  17  Ves. 
Jr.  336;  1  High,  Inj.  3d  ed.  §  19;  2  High,  Inj. 
§  1169;  Cholmondeley  v.  Clinton,  l\f  Ves.  Jr. 
261. 

Messis.  Abbott,  Cos,  A  Abbott  for  de- 
fendant in  error. 

Flab,  J.,  delivered  the  opinion  of  the 
court : 

Simon  Stein  entered  into  an  agreement  with 
the  National  Life  Association,  of  Hartford, 
Connecticut,  whereby  he  became  its  general 
or  managing  agent  in  and  for  the  states  of 
Georgia  and  Alabama,  for  the  purpose  of 
procuring  applications  for  membership  in  the 
association,  delivering  policies,  issued  upon 
applications  so  effected^  and  collecting  the 
first  payments  thereon.  Under  the  agree- 
ment by  which  the  managing  agent's  au- 
thority was  expressly  limited,  Stein  was  to 
solicit  and  procure  the  applications  of  per: 
sons  to  become  members  of  the  association, 
procure  the  appointment  of  soliciting  agents 
in  his  territory,  who  should  have  no  claim 
against  the  association  for  commissions  or 
otherwise  by  reason  of  their  a/ppointment, 
forward  all  applications  to  the  home  office 
of  the  association  for  approval  or  rejection, 
receive  and  deliver  policies,  and  receive  the 
first  payment  of  the  premium.  The  agree- 
ment provided  certain  conunissions  and 
charges  to  be  allowed  Stein,  and  specified 
that  all  moneys  received  and  ooUtoted  for 
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the  asflociation  by  Stein  and  his  subagenta 
and  employees  should  be  "a  fiduciary  trust," 
to  be  promptly  accounted  for,  reported,  and 
paid  over  to  the  association  in  cash,  less  the 
<x>mmissions  and  charges  specifically  author- 
ized. On  the  let  of  each  month.  Stein  was 
to  make  a  full  report  of  the  business  done, 
and  remit  to  the  association  the  amount  due 
iL  He  was  to  abide  by  the  rules,  regula- 
tions, and  instructions  of  the  association 
with  reference  to  the  conduct  of  its  business, 
and  to  account  for,  return,  and  deliver  to 
the  association  all  moneys,  policies,  receipts, 
or  other  property  or  effects  of  the  associa- 
tion coming  into  his  hands  by  reason  of  his 
appointment  as  general  agent.  It  was 
agreed  that,  if  Stein  should,  after  one  year 
from  the  date  of  the  contract,  neglect  or  re- 
fuse to  promptly  and  thoroughly  work  his 
territory,  then  the  association  might,  "at 
their  option,  by  giving  thirty  days'  notice  to 
[Stein],  employ  other  agents  in  any  other 
portion  of  said  territory  so  neglected  without 
-otherwise  affecting  this  contract,"  and  Stein 
should  have  no  claim  on  the  business  effected 
by  the  agents  so  employed;  "otherwise,"  the 
association  was  not  to  appoint  other  agents 
in  Stein's  territory.  There  was  a  provision 
for  the  termination  of  the  contract  by  either 
party  in  case  of  the  inability  of  Stein  to  ful- 
fil its  conditions,  and  for  a  certain  disposi- 
tion of  the  "renewals."  It  was  further  pro- 
vided that  all  of  Stein's  interests,  except  re- 
newals, might  be  terminated  by  mutual  con- 
tent, evidenced  by  thirty  days'  written  no- 
tice of  each  party  to  the  other,  or  by  the  asso- 
<:iation  for  misconduct,  neglect  of  duty,  fail- 
ure to  fulfil  any  of  his  agreements,  or  viola- 
tion of  any  of  the  conditions  of  the  contract 
by  Stein.  Further,  Stein  was  given  the 
privilege  "of  writing  colored  risks  in  all  parts 
of  the  South,  where  the  same  does  not  come 
in  open  conflict  with  other  agents,"  and  his 
oommissions  on  such  business  were  to  be  the 
^arne  as  tliough  written  in  his  own  territory. 
The  agreement  was  executed  July  12,  1895, 
and  was  to  "tenninate  by  limitation  fifteen 
years  from  July  5,  1890,"  when  Stein's  inter- 
est should  entirely  cease,  except  as  to  re- 
newals. 

In  August,  1808,  the  National  Life  Asso- 
ciation filed  a  petition  in  the  superior  court 
against  Stein,  to  which  was  attached  a.copy 
•of  the  contract  above  mentioned.  This  pe- 
tition allied  that  Stein  had,  under  the  con- 
tract, been  appointed  genersd  or  managing 
agent  for  the  association  for  Georgia  and 
Alabama,  with  headquarters  in  Atlanta; 
that  his  duties  were  of  a  nature  vital  to  the 
association;  that  so  far  from  complying 
^th  the  contract,  he  had  totally  neglected 
his  duties  as  agent,  and  violated  his  contract, 
to  the  incalculable  and  irremediable  damage 
of  the  association,  and,  unless  restrained 
from  further  representing  the  associatdon, 
would  continue  to  injure  and  damage  it;  that 
book»  of  original  entry  were  necessary  to  the 
business,  bnt  that  Stein  pretended  that  he 
kept  no  such  books,  and  refused  to  show  pe- 
titioner such  memoranda  as  he  had  kept; 
that  an  agent  of  the  association,  regularly 
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accredited  and  with  plenary  authority,  at-" 
tempted  persistently  to  obtain  from  Stein  in- 
formation as  to  the  business,  but  that  Stein 
&A  persistently  refused  to  give  it ;  that  Stein 
likewise  declined  to  give  such  information  to 
the  association's  attorneys;  that  Stein  at- 
tempted to  damage  the  business  of  the  asso- 
ciation, and  prevent  policy  holders  from  pay- 
ing their  premiums,  intending  to  force  the 
association  to  buy  him  out.  He  declined  to 
make  report  for  the  last  month  or  two,  and 
made  conflicting  statements  as  to  the  amount 
due.  The  petition  alleged  that  Stein  was 
due  a  large  sum ;  that  he  was  a  man  of  small 
means,  with  his  property  encumbered;  and 
that  there  would  be  no  means  at  law  of  esti- 
mating the  damages  which  would  accrue  if 
Stein  were  allow^  to  continue  to  interfere 
with  and  damage  the  business  of  the  associa- 
tion. It  pray^  for  injunction,  receiver,  ac- 
counting, and  general  relief,  but  waived  dis- 
covery. 

Stein,  in  his  answer,  alleged  that  he  had 
never  abandoned  the  contract  until  long  aft- 
er the  petitioner  had  done  so,  and  had  com- 
mitted breaches  of  it  which  made  it  impos- 
sible for  him  to  continue  as  its  agent  under 
the  contract.    He  claimed  that  the  associa- 
tion had  violated  its  contract  with  its  policy 
holders,  and  admitted  in  letters  to  such  pol- 
icy holders  that  it  had  done  so.     He  attached 
to  his  answer  a  copy  of  the  statement  of  the 
insurance  commissioner  of  Connecticut,  the 
state  of  the  association's  incorporation,  show- 
ing that  the  oflicers  of  the  association  had 
attempted  to  mislead  and  deceive  the  insur- 
ance department  and  the  general  public  by 
the  suppression  of  death  claims,  reporting  as 
payments  to  beneficiaries  payments  to  other 
people,  entering    lapsed    insurance,  and  in 
other  ways;  that  it  was  their  policy  to  use 
improper  means  to  induce  beneficiaries  to  ac- 
cept less  than  was  due  them;  that  the  admin- 
istration expenses  amounted  to  72  per  cent 
of  the  actual  payments  to  death-claim  bene- 
ficiaries.    Stein  alleged  that  the  association, 
by  letters  to  the  policy  holders,  undertook 
to  avoid  certain  portions  of  their  policies, 
and  that  by  reason  of  this  breach  it  became 
impossible    longer  to    successfully    proceed 
with   the   business.     He  denied   that  there 
were  any  books  of  original  entry  at  his  or 
any  other  general  agency.    All  the  entries 
were  made  at  the  home  office  from  data  fur- 
nished  by  the  agents,  and  the  agents  had 
never  been  required  to  keep  books.  It  was  im- 
possible, if  not  criminal,  for  defendant  to 
have  solicited  any  new  business  for  the  asso- 
ciation, after  the  association  had  in  many 
ways  violated  its  contract.  He  had  repeated- 
ly pledged  his  personal  credit  for  the  solvency 
of  the  association,  and  deemed  it  his  duty  to 
write  the  policy  holders  of  its  insolvent  con- 
dition.   He  reported  every    month    on    the 
proper  date  until  the   1st  of  August,  1898. 
The  association  sent  letters  to  policy  holders, 
stating  that  defendant  was  no  longer  in  its 
employ,  and  defendant,  construing  this  as  an 
additional  breach  of  the  contract,  wrote  the 
association  that  he  could  no  longer  abide  by 
the  contract,  and  demanded  a  final  statement 
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of  aooount.  He  had  received  no  answer.  The 
amount  paid  the  attorneys  for  the  associa- 
tion was  the  balance  due  by  him  to  the  as- 
sociation. Defendant  had  no  o4)jections  to 
being  enjoined  from  acting  as  agent  of  the  as- 
sociation, or  to  the  appointment  of  a  receiver. 
He  denied  indebtedness,  except  on  certain 
notes  not  due.  He  resisted  the  prayer  that 
he  be  restrained  from  ^'in  any  manner  in- 
fluencing its  policy  holders  against  said  pe- 
titioner." 

The  case  was  tried  upon  the  petition  and 
answer,  and  an  affidavit  signed  by  certain 
policy  holders.  Exception  is  taken  to  the 
admission  in  evidence  of  l^e  affidavit;  but, 
under  the  view  we  take  of  the  case,  it  is  not 
necessary  to  decide  whether  or  not  it  should 
have  been  admitted.  It  tended  to  show  only 
that  Stein  had  attempted  to  dissuade  affiants 
from  continuing  their  policies.  The  judge 
granted  an  order«  to  be  of  force  until  final 
decree  in  the  case,  restraining  Stein  from  act- 
ing as  agent  of  the  association  or  collecting 
any  moneys  or  assets  belonging  to  it,  direct- 
ing the  receiver  to  turn  over  the  property  in 
his  hands  to  the  association,  discharging  the 
receiver  and  fixing  his  compensation,  and  fur- 
ther ordering  *'that  said  Simon  Stein,  his 
agents,  clerks,  employees,  confederates,  and 
associates,  be,  and  they  are  hereby,  enjoined 
from  in  any  wise  approaching  or  communi- 
cajbing  with  policy  holders  in  said  company 
for  the  purpose  of  influencing  or  procuring 
them  to  lapse  their  policies  or  discontinue 
the  same,  and  from  influencing  or  attempting 
to  influence  policy  holders  to  transfer  their 
insurance  in  said  National  Life  Association 
to  any  life  insurance  company,  and  from  do- 
ing or  attempting  to  do  any  such  acts  by 
himself  or  through  others."  To  this  latter 
portion  of  the  order  Stein  excepted. 

Careful  reading  of  the  contract  entered 
into  by  Stein  and  the  association  reveals  no 
stipulation  that  Stein  should^  after  severance 
of  his  connection  with  the  association,  repre- 
sent no  other  insurance  company,  or  refrain 
from  influencing  policy  holders  to  allow  their 
policies  to  lapse;  nor  was  there  language 
from  which  such  provision  should  be  implied. 
Hence  the  cases  cited  which  hold  that  certain 
contracts  in  partial  re^raint  of  trade  are  en- 
forceable are  not  here  in  point.  Contracts 
in  restraint  of  trade  are  enforced  only  when 
the  restraint  is  reasonably  limited  as  to  time 
or  place.  The  order  granted  in  the  present 
case  is  in  restraint  of  trade,  presumably  in 
the  enforcement  of  a  contract,  when  not  only 
is  there  no  limitation  in  the  contract  of  such 
restraint,  but  when  there  is  no  stipulation  in 
the  contract  which  can  be  construed  as  refer- 
ring to  the  question  of  restraint  at  all. 
Courts  of  equity  will  sometimes  enjoin  the 
commission  of  a  tort,  but  we  cannot  see  that 
this  doctrine  can  be  applied  here;  for  Stein 
is  enjoined  from  doing  things  which,  how- 
ever injurious  to  the  association,  are  cer- 
tainly not  tortious.  It  may  be  that  he  had 
been  guilty  of  an  actionable  tort  in  making 
false  statements  as  to  the  association,  and 
to  its  injury;  but  he  is  enjoined  by  the 
46  L.  R.  A. 


judge's  order,  not  from  repeating  any  such, 
statements,  but  from  using  any  means  what- 
ever to  injure  the  business  of  the  association,, 
or  to  win  over  its  policy  holders  to  any  other 
insurance  company.  The  injunction  must 
have  been  granted  as  to  this  matter  by  ap- 
plying to  the  case  the  equitable  principles 
stated  in  High,  Inj.  §  19,  as  follows:  'The 
disclosure  of  secrets  which  have  come  to  one's- 
knowledge  during  the  course  of  a  confiden- 
tial employment  will  be  restrained  by  injunc- 
tion. And  where  a  confidential  relationship 
has  existed,  out  of  which  one  of  the  parties 
has  derived  information  or  secrets  concern- 
ing the  other,  equity  fastens  an  obligation.- 
upon  his  conscience  not  to  divulge  such 
knowledge,  and  enforces  the  obligation  when 
necessary  by  injunction.  Thus,  persons  who» 
in  the  capacity  of  attorneys,  agents,  or  in 
other  confidential  relations,  have  obtained, 
the  custody  of  the  books  and  documents  of 
their  principals,  or  have  c<Mne  into  possession, 
of  secrets  relating  to  their  affairs,  will  be  re- 
strained from  making  them  public.  So,  de- 
fendants have  been  enjoined  from  disclosing- 
the  secrets  pertaining  to  plaintiff's  businesa- 
and  processes  of  manufacturing  goods,  de- 
fendants having  acquired  such  knowledge- 
while  in  plaint&T's  employ,  under  an  agree- 
ment that,  in  consideration  of  the  employ- 
ment, they  would  not  divulge  such  secrets." 
Ekjuity  interferes  in  such  cases  in  order  to 
prevent  an  abuse  of  confidence,  and  where 
there  has  been  no  confidential  relation,  and 
consequently  no  trust  reposed,  the  rule  does 
not  apply. 

The  order  granted  in  the  present  case  re- 
strains the  plaintiff  in  error  from  attempting: 
to  influence  policy  holders  in  the  association, 
to  discontinue  their  policies,  or  to  transfer 
them  to  any  other  life  insurance  company, 
either  <by  the  communication  of  what  he 
knows  of  the  association  or  otherwise.  Even, 
however,  were  it  limited  to  communicationa 
of  what  he  knows  of  the  association,  it  would, 
be  erroneous.  The  relation  of  Stein  to  the 
association  was  not  a  confidential  one,  in  the 
sense  that  he,  by  reason  of  it,  acquired  & 
knowledge  of  any  business  secrets.  The  busi- 
ness had  been  largely  built  up  by  him  and 
his  employees,  and  that  knowledge  of  th6  pol- 
icy hplders  which  would  be  useful  to  him,  ia 
the  event  of  his  representing  as  agent  an- 
other company,  was  not  confided  to  him  by 
the  association,  if  derived  from  it  at  all.  Per- 
sons may  have  taken  out  policies  in  the  as- 
sociation on  account  of  personal  friendship- 
for  Stein,  or  confidence  in  his  integrity,  and 
there  is  no  reason  why  he  should  not  be  al- 
lowed to  solicit  their  business  for  another 
company  which  he  represents,  his  agency  for 
the  association  having  been  terminated.  If 
this  injunction  was  proper,  then  any  general 
insurance  agent,  whose  contract,  as  such,  had 
been  terminated,  could  be  restrained  from 
further  pursuing,  in  the  interest  of  another 
company,  the  business  of  his  calling  among^ 
those  with  whom  he  might  be  able  to  do  the 
best  work,— those  whom  he  had  secured  a» 
policy  holders  in  the  company  he  first  repre- 
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tented.  Under  this  injunction.  Stein  could 
not  solicit^  upon  any  ground  or  for  any  rear 
floo,  the  transfer  of  huBineas  from  the  plain- 
tiff aeeociation  to  another  company,  though 
he  had  not  ao  agreed  in  his  contract  with  the 
association,  and  though  that  contract  waa  at 
an  end ;  and  that,  too,  in  a  caae  where  he  re- 
lied upon  no  information  which  had  been 
communicated  to  him,  in  confidence,  as  a 
business  or  trade  secret. 


For  the  reasons  given  above,  and  under  the- 
facta  as  they  appear  in  the  record,  we  think 
that  the  judge  below  abused  his  discretion  in- 
granting  that  part  of  the  order  of  whicb 
plaintiff  dn  error  complains,  and  the  judg* 
ment  of  the  court  ia  accordingly  reversed^ 

All  the  Justices  concur. 


WASHINGTON  SUPREME  COURT. 


Mary  Elizabeth  LANE,  Bespt,, 

V. 

SPOKANE  FALLS  &  NORTHERN  RAIL- 
WAY COMPANY,  Appt, 


( Wash. 


) 


1.  An  order  for  the  examination  of  a 
^roman  by  medical  experts  appointed  by  the 
court  may  be  made  in  an  action  to  recover 
damages  for  personal  injuries. 

a.  THe  aneatlon  ^rhether  a  -violent  col- 
lision of  an  enarlne  'witli  cars  against 
which  it  was  backed  was  the  result  of  un- 
aToIdable  accident  or  of  negligence  is  a  ques- 
tion for  the  Jury,  where  the  engine  was  In 
charge  of  the  fireman  and  could  not  be 
stopped  because  the  loss  of  a  nut  or  pin  pre- 
vented applying  the  air  brakes. 

8.  A  reanested  Instruction  tltat  a 
plnlntilTs  refusal  to  consent  that  her 
physicians  should  testify  as  to  their  ezamina- 
tlens  of  her  personal  Injuries  permits  the  in- 
ference that  their  testimony,  if  given,  would 
have  been  unfavorable  to  her,  should  be  re- 
fused. 

4.  Contributory  neffiiarenee  of  a  pass- 
enflrer  who  is  standing  In  a  car  and  thrown 
down  by  the  violent  collision  of  a  backing 
engine  with  the  car  is  a  question  for  the  Jury, 
and  cannot  be  declared  as  matter  of  law. 

(ReavU  and  FuUerton,  JJ.,  dissent.) 
(April  28,  1899.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Will  H.  Thompson  and  Al- 
bert Allen,  for  appellant: 

The  court  may,  in  its  discretion,  in  a 
proper  case,  if  application  is  seasonably 
made,  require  a  plaintiff  to  submit  his  per- 
son to  a  reasonable  examination  by  compe- 
tent physicians  and  surgeons,  when  neces- 
sary to  ascertain  the  nature,  extent,  and  per- 
manency of  the  injuries. 


Hess  V.  Lotorey,  122  Ind.  225,  7  L.  R.  A^ 
96,  23  N.  E.  156;  Walsh  v.  Sayre,  62  How. 
Pr.  334;  Schroeder  v.  Chicago,  B,  L  d  P.  R. 
Co.  47  Iowa,  375;  White  v.  Miltoaukee  City^ 
R.  Co.  61  Wis.  636,  50  Am.  Rep.  164,  21  N. 
W.  624;  Alabama  Q.  8.  R.  Co.  v.  Hill,  90  Ala. 
71,  9  L.  R.  A.  442,  8  So.  90;  Sibley  v.  Smithy 
46  Ark.  275,  55  Am.  Rep.  584;  Richmond  if 
D.  R.  Co.  V.  Childress,  82  6a.  719,  3  L.  R. 
A.  808,  9  S.  E.  602;  Chicago  d  E.  R.  Co.  v. 
Holland,  122  111.  461,  13  N.  E.  145;  JoUet 
Street  R.  Co.  v.  Call,  143  111.  177,  32  N.  E. 
389;  Atchison,  T.  d  S.  F.  R.  Co.  v.  Thul,  29^ 
Kan.  466,  44  Am.  Rep.  659 ;  Graves  v.  Bat- 
tle Creek,  95  Mich.  266,  19  L.  R.  A.  641,  54 
N.  W.  757 ;  Hatfield  v.  St.  Paul  d  D.  R.  Co. 
33  Minn.  130,  53  Am.  Rep.  14,  22  N.  W.  176, 
18  Am.  &  Eng.  R.  Cas.  292,  and  note;  Loyi 
V.  Hannibal  d  St.  J.  R.  Co.  53  Mo.  509; 
Sidekum  v.  Wabash,  St.  L.  d  P.  R.  Co.  9$ 
Mo.  400,  4  S.  W.  701 ;  Oujens  v.  Ka^as  City^ 
St.  J.  d  C.  B.  R.  Co.  96  Mo.  169,  8  S.  W.  350 ; 
Shepard  v.  Missouri  P.  R.  Co.  85  Mo.  629, 
55  Am.  Rep.  390;  Stuart  v.  Havens,  17  Neb. 
211,  22  N.  W.  419;  Siouw  City  d  P.  R.  Co.  v. 
Finlayson,  16  Neb.  578,  49  Am.  Rep.  724,  20 
N.  W.  860 ;  Miami  d  M.  Tump.  Co.  v.  Baily^ 
37  Ohio  St  104;  International  d  O.  N.  R.  Co. 
v.  Underwood,  64  Tex.  463;  Missouri  P.  R^ 
Co.  V.  Johnson,  72  Tex.  95,  10  S.  W.  325. 

The  happening  of  the  accident  makes  out 
a  prima  facie  case,  and  raises  a  presumption^ 
of  negligence,  and  the  burden  is  upon  the- 
defendant  to  rebut  this  presumption. 

See  2  Rice«  Ev.  1098. 

If,  when  explained,  it  is  shown  that  the 
highest  degree  of  care  has  been  exercised, 
consistent  with  the  proper  operation  of  the^ 
road,  or,  in  other  words,  that  it  was  an  in- 
evitable accident,  then  this  mere  presump* 
tion  must  of  necessity  be  overcome. 

1  Fetter,  Carr.  §§  1,  2;  Nitro-glycerine- 
Case,  15  Wall.  524;  Parro«  v.  Wells,  21  L, 
ed.  206;  Brown  v.  Kendall,  6  Cush.  292; 
Volkman  v.  Chicago,  St.  P.  M.  d  0.  R.  Co^ 
5  Dak.  69,  37  N.  W.  731 ;  Dickey  v.  North- 
ern P.  R.  Co.  19  Wash.  350,  63  Pac.  347. 

Messrs.  Fenton  ft  O'Brien,  James  £«. 
Fenton,  and  F.  C.  Robertson  for  respond- 
ent. 


Nora. — As  to  compulsory  physical  examina- 
tion of  a  plaintiff  In  an  action  for  personal  In- 
juries, see  McQulgan  v.  Delaware,  L.  &  W.  B. 
Co.  (N.  Y.)  14  L.  It-  A.  466,  and  note;  Lyon  v. 
Manhattan  B.  Co.  (N.  Y.)  25  L.  R.  A.  402; 
Graves  v.  Battle  Creek  (Mich.)  10  L.  R.  A. 
46  li.  R.  A. 

See  also  47  L.  R.  A.  141,  486. 


641;  Carrlco  v.  West  Virginia,  C.  &  P  R.  Co. 
(W.  Va.)  24  L.  R.  A.  50;  Hall  v.  Manson 
(Iowa)  84  L.  R.  A.  207;  Cleveland,  C.  C.  9t 
St.  L.  R.  Co.  V.  Huddleston  (Ind.)  36  L.  R.  A. 
681 ;  and  O'Brien  ▼.  La  Crosse  (Wis.)  40  L.  B. 
A.  831. 
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Gordon,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Respondent  was  a  passenger  on  appellant's 
train  between  Spokane  in  the  state  of  Wash- 
ington, and  Rossland,  British  Columbia,  and 
sued  to  recover  damages  for  injuries  alleged 
to  have  been  sustained  while  such  passen- 
ger, as  a  result  of  appellant's  negligence. 
In  the  lower  court,  prior  to  the  commence- 
ment of  the  trial,  defendant  made  an  appli- 
cation for  an  order  directing  that  the  plain- 
tiff be  examined  by  medical  experts  appoint- 
ed by  the  court,  for  the  purpose  of  ascertain- 
ing the  nature,  character,  and  extent  of 
plaintiff's  injuries.  The  court  denied  the 
application,  and  the  main  question  for  de- 
termination upon  this  appeal  is  whether  the 
courts  of  this  state  have  the  power  to  com- 
pel one  wV.9  sues  to  recover  damages  for  in- 
juries to  his  person  to  submit  to  such  an  ex- 
amination. The  question  is  a  very  impor- 
tant one,  and  is  presented  for  the  first  time 
in  this  court.  Upon  the  question  the  courts 
of  the  country  are  not  agreed.  In  Iowa,  Ne- 
braska, Kansas,  Wisconsin,  Alabama,  Ar- 
kansas, Ohio,  Michigan,  Georgia,  Minnesota, 
and  Missouri  it  has  been  held  that  the  court 
possesses  the  inherent  power  to  make  such 
an  order  (Schroeder  v.  ChicagOy  R.  /.  d  P.  R. 
€o,  47  Iowa,  375;  Stuart  v.  Havens,  17  Neb. 
-211,  22  N.  W.  419 ;  Sioux  City  &  P,  R.  Co,  v. 
Finlayaon,  16  Neb.  679,  49  Am.  Rep.  724,  20 
N.  W.  860;  Atchison,  T.  d  8.  F.  R,  Co,  v. 
I'hul,  20  Kan.  466,  44  Am.  Rep.  659;  White 
V.  Milwaukee  City  R.  Go,  61  Wis.  636,  50 
Am.  Rep.  154,  21  N.  W.  524;  Alabama  O.  8, 
R.  Co.  V.  Hill,  90  Ala.  71,  9  L.  R.  A. 442, 8  So. 
00;  Sibley  v.  Smith,  46  Ark.  275,  65  Am.  Rep. 
584;  Miami  d  M,  Tump,  Co,  v.  Baily,  37 
Ohio  St.  104;  Craves  v.  Battle  Creek,  95 
Mich.  260^  19  L.  R.  A.  641,  64  N.  W.  767; 
Richmond  d  D,  R,  Co,  v.  Childress,  82  Ga. 
719,  3  L.  R.  A.  808,  0  S.  E.  602;  Hatfield  v. 
St.  Paul  d  D,  R,  Co.  33  Minn.  130,  53  Am. 
Rep.  14,  22  N.  W.  176;  Owens  v.  Kansas 
City,  St,  J,  d  C,  B,  R,  Co.  95  Mo.  169,  8  S. 
W.  350)  ;  while  in  Illinois,  New  York,  Indi- 
ana, and  the  United  States  Supreme  Court 
the  power  is  denied  {Peoria,  D.  d  E,  R,  Co. 
V.  Rice,  144  III.  227,  33  N.  £.  951 ;  Roberts 
V.  Ogdensburgh  d  L,  C.  R,  Co,  29  Hun,  154; 
Pennsylvania  Co.  v.  Newmeyer,  129  Ind. 
401,  28  N.  E.  860;  Union  P.  R,  Co.  ▼.  Bots- 
ford,  141  U.  S.  250,  35  L.  ed.  734,  11  Sup. 
Ct.  Rep.  1000).  It  is  said  that  it  is  abhor- 
rent to  the  principles  of  liberty  to  compel  a 
party  to  submit  to  such  an  examination; 
that  it  invades  the  inviolability  of  the  per- 
son, is  an  indignity  involving  an  assault  and 
a  trespass,  and  an  impertinence  to  which  a 
modest  woman  would  not  consent.  Courts 
should  not  sacrifice  justice  to  notions  of  del- 
icacy, and  knowledge  of  the  truth  is  essen- 
tial to  justice.  Tlie  attainment  of  justice  in 
the  courts  is  of  far  greater  importance  than 
any  merely  personal  consideration.  A  wit- 
ness is  frequently  required  to  answer  ques- 
tions which  shock  modesty  and  offend  the 
sense  of  delicacy.  The  demands  of  justice 
not  infrequently  occasion  private  inconven- 
ience and  annoyance.  Ker  delicacy  and 
refinement  of  feeling,  though  of  course  en- 
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titling  her  to  the  most  considerate  and  ten- 
der treatment  consistent  with  the  rights  of 
others,  cannot  be  permitted  to  stand  between 
the  defendant  and  a  legitimate  defense 
against  her  claim  of  a  large  sum  of  money. 
When  it  becomes  a  question  of  possible  vio- 
lence to  the  refined  and  delicate  feelings  of 
the  plaintiff  on  the  one  hand,  and  possible 
injustice  to  the  defendant,  on  the  other,  the 
law  cannot  hesitate;  justice  must  be  done." 
Alabama  G.  8,  R.  Co.  v.  Hill,  90  Ala.  71,  9 
L.  R.  A.  442,  8  So.  90.  In  (he  case  at  bar 
the  respondent  is  a  voluntary  actor.  She 
brings  the  suit,  and,  as  said  by  the  supreme 
court  of  Georgia  in  Richmond  d  D.  R,  Co.  v. 
Childress,  82  Ga.  719,  3  L.  R.  A.  808,  9  S.  E. 
602:  "When  a  person  appeals  to  the  sover- 
eign for  justice,  he  impliedly  consents  to  the 
doing  of  justice  to  the  other  party,  and  im- 
pliedly agrees,  in  advance,  to  make  any  dis- 
closure which  is  necessary  to  be  made  in 
order  that  justice  may  be  done."  It  is  to  be 
presumed  Uiat,  in  exercising  this  power,  the 
trial  court  will  always  see  that  only  proper 
physicians  or  surgeons,  and,  where  possible, 
wholly  disinterested  ones,  are  appointed  to 
conduct  the  examination,  and  the  expense 
of  such  examination  should  be  borne  by  the 
party  requesting  it.  Care  should  be  exer- 
cised to  avoid  all  unnecessary  inconvenience 
and  annoyance  to  the  plaintiff,  and,  when 
desired,  it  should  be  made  in  the  presence 
of  the  counsel  and  friends  of  the  party  to  be 
examined,  and  the  trial  court  must  be  free 
to  exercise  that  sound  discretion  which  the 
nature  of  the  case  and  the  ends  of  justice 
may  reauire.  In  the  present  case,  we  think 
the  application  was  seasonable  and  a  proper 
one,  and  we  perceive  no  reason  why  it  should 
have  been  denied,  unless,  as  asserted  by  ap- 
pellant's counsel,  the  trial  court  was  of  the 
opinion  that  it  had  no  power  to  make  the  or- 
der. If  such  was  the  reason  for  refusing  the 
order,  then  it  is  apparent  that  the  court  ex- 
ercised no  discretion,  and  the  case  affords  no 
ground  for  our  refusal  to  review  its  action. 
Such  an  order,  when  granted,  will  operate 
to  stay  the  suit  until  ite  provisions  are  com- 
plied with.  As  is  said  by  Justices  Brewer 
and  Brown,  dissenting  in  Union  P,  R,  Co, 
V.  Botsford,  141  U.  S.  250,  35  L.  ed.  734,  11 
Sup.  Ct.  Rep.  1000:  "It  is  not  necessary, 
nor  is  it  claimed,  that  the  court  has  power 
to  fine  and  imprison  for  disobedience  of  such 
an  order.  Disobedience  to  it  is  not  a  matter 
of  contempt.  It  is  an  order  like  those  re- 
quiring security  for  costs.  The  court  never 
fines  or  imprisons  for  disobedience  thereof. 
It  simply  dismisses  the  case,  or  stays  the 
trial  until  the  security  is  given."  Author- 
ity of  courts  of  divorce  to  compel  a  party  to 
submit  to  a  physical  examination  by  physi- 
cians or  surgeons  appointed  by  the  court  has 
never  been  doubted.  Le  Barron  v.  Le  Bar- 
ron, 35  Vt.  365 ;  Devanbagh  v.  Devahbagh,  5 
Paige,  554,  28  Am.  Dec.  443.  But  it  is  said 
by  the  majority  in  Union  P.  R,  Co.  v.  Bots- 
ford, 141  U.  S.  250,  35  L.  ed.  734,  11  Sup.  Ct. 
Rep.  1000,  that  the  reason  for  the  exercise 
of  such  an  authority  in  divorce  actions  is 
"the  interest  which  the  public,  as  well  as 
the  parties,  have  in  the  question  of  uphold* 
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tog  or  dissolving  the  marriage  state."    But 
\\m  it  be  said  that  the  public  has  no  interest 
in  the  attainment  of  justice  between  individ- 
uals?   The  admission   that    the    court  has 
power  to    make  the    order  whenever    it  is 
deemed  requisite  to  ascertain  the  fact  of  in- 
capacity in  a  divorce  action  seems  to  us  an 
argument  in  favor  of  the  existence  of  the 
power  to  make  such  an  order  in  the  present 
case.    It  exists  by  implication,  and  may  be 
exercised  in  either  case,  whenever  the  de- 
mands of  justice  require  it.    Actions  of  this 
chaj-acter  have,  in  recent  years,  become  so 
numerous  that  the  question  is  of  far  greater 
importance  than  it  could  possibly  have  been 
twenty-five  years  ago,  and  it  is  not  surpris- 
ing that  most  of  the  cases  in  which  the  ques- 
tion has  arisen  or  is  discussed  at  all  are  of 
recent  origin.     In  our  state  counties,  cities, 
and  other  municipal  corporations  are  liable 
for  negligence  resulting  in  injury  to  the  per- 
iion,  to  the  same  extent  as  private  corpora- 
tions and   individuals    {Kirtley  v.   Spokane 
County,  20  Wash.  Ill,  64  Pac.  936;  Sutton 
v.  Snohomish,  11  Wash.  24,  30  Pac.  273)  : 
and  it  becomes   of    the  utmost   importance 
that  the  question  be  determined  with  due 
regard  for  the  public  welfare.     "The  com- 
mon law  grew  with  society,  not  ahead  of 
it    As  society  became  more   complex,  and 
new  demands  were  made  upon  the  law  by 
reason  of  new  circumstances,  the  courts  orig- 
inally, in  England,  out  of  the  storehouse  of 
reason  and  good  sense,  declared  the  'common 
law.'    But  since  courts  have  had  an  exist- 
ence in  America,  they  have  never  hesitated 
to  take  upon  themselves  the  responsibility 
of  saying  what  is  the  common  law,  notwith- 
standing  current   English    decisions, — espe- 
cially upon  questions  involving  new  condi- 
tions.  .   .   .  And  we  understand  .   .   .  that, 
where  there  are  no  governing  provisions  of 
the  written  laws,  the  courts     ...     of  this 
state  are,  in  all  matters  coming  before  them, 
to  endeavor  to  administer  justice  according 
to  the  promptings  of  reason  and  common 
sense,  which  are  the  cardinal  principles  of 
the  common  law."    Sayward  v.  Carlson,   1 
Wash.  29,  23  Pac.  830   (see  pages  40,  41,  1 
Wash.),  and  page  833,  23  Pac).  In  conclud- 
ing upon  this  question,  we  adopt  and  indorse 
the  view  expressed  in  the  dissenting  opinion 
in  Union  P.  jR.  Co,  v.  Botsford,  141  U.  S. 
•2.50,  35  L.  ed.  734,  11  Sup.  Ct.  Rep.   1000, 
"that  a  party  who    voluntarily  comes   into 
-court   alleging    personal    injuries,    and  de- 
manding   damages  therefor,   should    permit 
disinterested  witnesses  to  see  the  nature  and 
extent  of  those  injuries,  in  order  that  the 
jury  may  be  informed  thereof  by  other  than 
the  plaintiff  and  his  friends,  and  that  com- 
pliance with  such  an  order  may  be  enforced 
V  staying  the  trial  or  dismissing  the  case.*' 

The  conclusion  we  have  reached  upon  this 
question  disposes  of  the  appeal,  but,  in  view 
-of  the  new  trial  which  must  occur,  we  deem 
it  necessary  to  notice  other  questions  which 
may  arise  thereon. 

From  the  evidence  in  the  case,  it  appears 
that  when  the  train  upon  which  plaintin  was 
a  passenger  arrived  at  the  town  of  North- 
port,  a  distance  of  140  miles  from  Spokane, 
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the  engine*  was  uncoupled,  and  taken  by  the 
fireman  up  the  track  a  short  distance,  for 
the  purpose  of  getting  water,  the  engineer 
leaving  the  engine  to  get  his  dinner.     It  ap- 
pears that  at  that  point  time  and  opportu- 
nity are  afforded  passengers  to  procure  din- 
ner before  proceeding  on  the  journey.     In 
backing  the  engine  down  to  connect  it  with 
the  train,  it  was  permitted  to  collide  with 
the  cars  with  such  force  as  to  throw  the 
plaintiff,  who  was  standing  in  the  aisle  of 
one  of  the  coaches,  to  the  floor,  causing  the 
injuries  of   which   she   complains.     At   the 
trial    the    defendant    introduced    witnesses, 
who  testified  that  the  engine  was  a  standard 
locomotive    passenger    engine,    and  in  first- 
class  condition;  that  it 'had  been  inspected 
at  Spokane  prior  to  going  out  with  the  train 
in  question;  that  it  was  equipped  with  all 
modern    appliances  for    starting  and    stop- 
ping; that  the  fireman  who  was  on  the  en- 
gine at  the  time  of  the  accident  was  a  com- 
petent engineer  as  well  as  fireman,  and  had 
had  some  experience  in  running  a  switch  en- 
gine ;  that  from  the  water  tank  to  where  the 
coaches  were  standing  the  engine  was  per- 
mitted to  drift  on  a  down  grade,  at  a  rate 
of  from  5  to  10  miles  an  hour;  that  when 
within  the  usual,  proper,  and  a  sufficient  dis- 
tance from  the  oars  to  enable  the  engine  to 
be  slowed  down  for  the  coupling,  the  fireman 
applied  the  air  brakes;  that,  they  proving 
insufficient  under  the  ordinary  application  of 
air,  the  full  volume  of  air,  or  what  is  termed 
the  "emergency  pressure,'*  was  turned  on, 
and  that,  too,  proving  ineffectual  to  stop  or 
impede  the  engine,    he  thereupon   reversed, 
but  was  unable  to  stop  the  engine  in  time  to 
prevent  the  collision    which    occurred.    An 
examination  disclosed  that  a  nut  or  pin  in 
the  connecting  rod  had  broken  or  dropped 
out,  rendering  it  impossible  to  apply  the  air 
brakes,  and  appellant  contends  that  the  col- 
lision was  the  result  of  unavoidable  accident. 
Upon  this  theory,  the  appellant  asked  for  an 
instruction  directing  a  verdict  in  its  favor, 
and  assigns  as  error  the  court's  refusal  to 
give  it.     In  support  of  this  assignment,  it  is 
contended  that  a  railroad  is  not  an  insurer 
of  the  safety  of  its  passengers,  which  may  be 
conceded;   that  it  owes  simply  the  duty  of 
exercising  the  utmost  care,  skill,  prudence, 
and  foresight  in  the  conduct  of  its  business, 
which  may  also  be  accepted  as  the  measure 
of  its  duty  in  this  regard.     It  also  insists 
that  the -evidence  which  was  introduced  up- 
on its  own  part,  and  uncontradicted,  shows 
that  prior  to,  and  at  the  time  of,  the  acci- 
dent, it  had  used,  and  was  using,  such  care, 
skill,  prudence,  and  foresight.     But  concern- 
ing this  question  we  think  the  court  could 
not,  as  a  matter  of  law,  assume  that  the 
conditions  claimed  by  the  appellant  were  es- 
tablished  by   the    evidence   introduced.    It 
was  for  the  jury  to  say  whether  or  not  the 
inspection    was    sufficient    and    adequate; 
whether  or  not  the  fireman  was  a  suiteble 
and  competent  person  to  have  the  conduct 
and  management  of  the  engine  under  such 
circumstances;  whether  or  not  it  was  negli- 
gence for  the  engineer  to  leave  the  engine 
intrusted  to  the  care  of  the  fireman  under 
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such  circumstances;  whether  or  not,  if  the 
^reman  had  been  a  competent  engineer,  he 
would  have  been  equal  to  the  emergency 
which  presented  itself  when  it  became  ap- 
parent that  brakes  were  not  in  working  or- 
der, and  could  have  stopped  the  engine  and 
prevented  the  collision.  Then,  too,  witness 
Luce,  who  was  conductor  of  the  train  and  a 
witness  for  appellant,  says  that  he  saw  the 
engine  approaching  to  make  the  coupling; 
that  at  that  time  he  was  standing  between 
the  engine  and  waiting  room  on  the  plat- 
form, 10  or  15  feet  from  the  engine.  The 
train  consisted  of  a  baggage  car  and  three 
coaches.  The  brakes  were  set  on  the  train 
up  to  the  time  the  engine  was  coupled  on. 
"I  saw  this  engine  as  it  approached  for  the 
purpose  of  making  the  coupling.  This  was 
a  few  minutes  before  the  departure  of  the 
Nelson  train.  I  saw  the  coupling  when  it 
was  made,  and  saw  the  engine  as  it  ap- 
proached the  train  for  the  purpose  of  making 
the  coupling.  Mr.  Choat  (the  fireman)  was 
operating  the  engine  at  the  time.  As  he 
backed  down  to  couple  on  he  was  coming  a 
little  faster  than  he  should  have  been,  of 
course,  to  make  the  coupling,  and  I  heard 
him  try  to  set  the  brake — that  is,  I  heard 
the  air  escape  as  it  does  always  in  applying 
the  brake — about  probably  200  feet,  and  pos- 
sibly 250,  before  they  came  to  the  car; 
and  he  got  along  about  50  or  100  feet  further, 
and  I  heard  him  apply  the  air  again;  and 
very  soon  after  that--almost  immediately — 
I  heard  him  apply  the  air  full  force,  which  is 
called  the  emergency,  and  yet  she  didn't  slack 
up  as  he  intended,  I  suppose,  she  should,  and 
he  struck  the  head  end  of  the  baggage  car. 
I  didn't  see  him  reverse  the  engine,  but  I 
know  she  was  reversed  when  she  struck,  as 
she  immediately  started  forward."  Upon 
the  testimony  of  this  witness,  the  jury 
might  have  considered  that  the  engine  was 
permitted  to  approach  the  train  at  a  greater 
rate  of  speed  than  prudence  justified.  We 
think  the  evidence  made  a  case  for  the  jury, 
and  the  instruction  waa  properly  denied. 

There  was  no  error  committed  in  the  giv- 
ing of  instruction  No.  6,  which  withdrew 
from  the  jury  certain  items  of  damage 
which  were  abandoned  at  the  trial,  and  the 
computation  made  by  the  court  was  correct, 
under  the  pleadings. 

Nor  did  the  court  err  in  refusing  defend- 
ant's requests  for  instructions  numbered  1 
and  2.  It  appears  thfit  Drs.  Russell  and  Cat- 
terson  had  been  consulted  by  plaintiff  in 
their  professional  capacity  as  physicians, 
and  had  made  physicial  examinations  of  the 
plaintiff,  for  the  purpose  of  determining  her 
injuries.  At  the  trial  the  defendant  called 
them  as  witnesses,  and,  upon  plaintiff's  ob- 
jection, the  court  refused  to  permit  them  to 
testify  to  any  information  acquired  on  such 
examinations.  By  instructions  1  and  2, 
which  were  refused,  the  court  was  asked  to 
tell  the  jury,  in  effect,  that  they  might  infer 
from  plaintiff's  refusal  to  consent  to  the 
doctors  testifying  that  their  testimony,  if 
given,  would  have  been  unfavorable  to  plain- 
tiff's cause.  We  think  the  defendant  was 
not  entitled  to  have  these  instructions 
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given.  The  court  correctly  ruled  that  these, 
gentlemen  could  not,  without  plaintiff's  per- 
mission, give  testimony  as  to  any  informa> 
tion  obtained  in  their  professional  capacity,, 
and,  if  the  plaintiff  had  the  legal  right  to- 
have  this  testimony  excluded,  she  could  ex- 
ercise that  right  without  making  it  the  sub> 
ject  of  comment  for  the  jury. 

We  think  that  the  question  raised  by  the 
assignment  of  error  based  upon  the  refusal 
of  the  court  to  give  instruction  No.  3,  as  re- 
quested, becomes  unimportant  by  reason  of 
our  conclusion  in  regard  to  the  power  of  the 
court  to  order  an  examination  in  a  proper 
case. 

Assignments  numbered  9  and  10  are  based 
upon  a  refusal  of  the  court  to  tell  the  jury, 
as  a  matter  of  law,  that  the  respondent  was 
gtiilty  of  contributory  negligence  because - 
she  was  standing  in  the  aisle  of  the  car  at 
the  time  the  collision  occurred.  We  think, 
that  to  have  given  these  instructions  would 
have  been  gross  error.  'New  Jersey  R.  <£ 
Tranap,  Co.  v.  Pollard,  22  Wall.  341,  22  I., 
ed.  877 ;  Carroll  v.  Burleigh,  15  Wash.  208, 
46  Pac.  232;  Redford  v.  Spokane  Street  R. 
Co.  15  Wash.  419,  46  Pac.  650;  McQuillan  v. 
Seattle,  10  Wash.  ^64,  38  Pac.  1119. 

Because  of  the  error  above  pointed  out. 
the  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  conform- 
ity herewith. 

Dvniiar  and  Anders,  JJ.,  concur. 

Reavis,  J.,  dissenting: 

This  cause  is  reversed  upon  a  single  as- 
signment of  error ;  that  is,  the  refusal  of  the- 
superior  court  to  make  an  order  directing-, 
that  the  plaintiff  be  examined  by  medical  ex- 
perts appointed  by  the  court,  for  the  pur- 
pose of  ascertaining  the  nature,  character^, 
and  extent  of  her  injuries.  As  observed  in. 
the  opinion,  the  question  is  one  of  great  im- 
portance. It  can  be  confidently  asserted 
that  until  this  time  no  court  in  this  state 
has  ever  assumed  the  power  to  direct  the  sur- 
gical examination  of  a  party  to  a  civil  ac- 
tion. The  proposition  affirmed  is  that  the- 
court  has  the  power  to  compel  the  plaintiff^ 
in  an  action  for  personal  injuries,  to  submit 
to  an  assault  and  indignity  to  her  person, 
under  penalty  of  the  dismissal  of  her  action 
in  case  of  her  refusal.  The  fixed  rules  of 
the  common  law  are  as  controlling  on  the 
courts  as  is  the  statute  law  of  the  state.  It 
is  true,  these  principles  frequently  require 
an  extension  of  their  application  to  new 
facts  and  conditions,  and  the  court  is  then 
authorized  to  make  such  extension  or  pro- 
longation of  these  rules  to  such  new  con- 
dition or  fact.  But  established  and  ancient 
rights  at  the  common  law,  which  have  been 
adopted  by  our  legislation,  cannot  be  altered 
or  invaded  without  legislative  sanction,  llie 
inquiry  here  would  fairly  seem  to  be.  What 
was  the  controlling  rule  at  common  law  in 
the  production  of  testiniony  in  actions  for 
personal  injuries? 

All  the  authorities  produced  by  counsel 
for  the  defendant,  and  mentioned  in  the 
opinion  of  the  court,  may  be  examined,  and 
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it  will  be  found  that  no  case  asserts  that 
such  rule  existed  at  common  law;  and,  fur- 
ther, no,  case  has  been  found,  in  the  judg- 
ment of  a  common-law  court,  until  1868, 
first  reported  in  1877,  sustaining  in  the 
court  such  power  to  order  an  examination 
of  the  person.  The  case  of  Schroeder  v. 
•Chicago,  R.  I.  rf  P.  R.  Co.  47  Iowa,  375,  is 
the  strongest  case,  and  the  only  one  un- 
limited in  its  expressions,  supporting  the 
doctrine.  It  was  decided  in  December,  1877. 
In  that  case,  before  the  jury  were  impaneled, 
application  was  made  by  the  defendant  that 
the  plaintiff  be  required  to  submit  to  an  ex- 
amination by  physicians  and  surgeons,  that 
they  might  determine  the  true  condition  of 
his  health  and  the  character  and  extent  of 
his  injuries.  The  application  requested  that 
^uch  examination  be  made  by  physicians  to 
be  selected  in  equal  numbers  by  plaintiff  and 
<lefendant;  and  the  affidavit  of  a  physician 
was  made  that  such  examination  was  neces- 
sary, and  would  determine  that  the  injuries 
were  not  of  the  extent  and  character  claimed 
by  the  plaintiff.  The  trial  court  ruled  that 
it  had  no  authority  to  order  the  examina- 
tion. The  supreme  court  affirmed  the  power 
to  order  such  examination,  on  the  ground 
that  the  refusal  of  the  plaintiff  to  be  ex- 
•amined  was  an  impediment  to  the  adminis- 
tration of  justice  and  a  contempt  of  the 
<x>urt's  authority;  that  he  could  be  subjected 
to  punishment  as  a  recusant  witness,  who 
refuses  to  answer  proper  questions  pro- 
pounded to  him;  that  the  court  could  have 
stricken  from  the  pleadings  all  allegations 
<is  to  permanent  injury  in  case  of  continued 
refusal;  that  sucli  refusal  would  amount  to 
a  contempt;  and,  in  admitting  that  there 
were  no  precedents,  the  court  observed: 
'Great  progress,  however,  in  a  compara- 
tively recent  period,  has  been  made,  by  legis- 
lation and  judicial  decisions,  in  the  work  of 
conforming  the  system  of  evidence  to  this 
germinal  principle,"  that  "whoever  is  a 
party  to  an  action  in  a  court,  whether  a  nat- 
ural person  or  a  corporation,  has  a  right  to 
-demand  therein  the  administration  of  ex- 
act justice."  It  is  also  mentioned  with  ap- 
probation that  legislative  changes  in  the 
>ystem  of  common-law  evidence  have  been 
made,  as  the  abiogation  of  the  rule  which 
prohibited  parties  to  a  case  from  giving  tes- 
timony therein,  and  some  others.  But  it 
would  seem  that  it  was  forgotten  that  the 
power  to  make  such  changes  is  vested  in  the 
H)vereign  through  the  legislative  depart- 
ment. Thus,  the  right  given  the  party  to 
testify  in  a  civil  action,  or  to  be  examined 
by  his  adversary,  is  given  by  legislation, 
and  it  is  assumed  that  no  precedent  can  be 
found  where  a  common-law  court  permitted 
^  witness,  a  party  to  an  action,  to  testify, 
nntil  the  legislature  had  changed  the  rule. 
The  court  also  urges,  in  support  of  the 
principle  affirmed  by  it,  that  those  who  ef- 
fect insurance  upon  their  lives  and  pension- 
ers for  disability  incurred  in  the  military 
service  of  the  country  are  all  subject  to  ex- 
amination of  their  bodies,  and  it  is  never 
deemed  a  dishonor  or  indignity.  But  these 
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are  voluntary,  and  by  legislative  authority 
only;  and  it  is  then  admitted  that  no  case 
has  hitherto  been  found  in  which  the  ques- 
tion has  been  considered,  except  that  2  Bish- 
op, Mar.  k  Div.  §  590,  mentions  that  in  di- 
vorce cases,  under  the  ecclesiastical  law  of 
England,  when  the  impotency  of  the  party  is 
in  question,  an  examination  may  be  ordered 
of  the  person  alleged  to  be  impotent,  and 
the  court  observes  that  the  authorities  men- 
tioned by  Bishop  may  be  regarded  as  giving 
some  support  to  its  conclusion. 

In  Stuart  v.  Havens,  17  Neb.  211,  22  N. 
W.  419,  three  physicians  had  testified  in  be- 
half of  plaintiff,  who  had  made  an  examina- 
tion of  the  person  of  the  -plain tiff,  a  man, 
and  defendant  requested  that  four  physi- 
cians examine  plaintiff.  The  trial  court  re- 
fused to  make  the  order,  and  this  refusal 
was  affirmed  by  the  supreme  court,  though 
the  power  to  make  such  order  for  an  ex- 
amination was  stated  to  be  in  the  discretion 
of  the  court. 

This  case  followed  that  of  Sioux  City  d  P. 
R.  Co,  V.  Finlayson,  16  Neb.  579,  49  Am. 
Rep.  724,  20  N.  W.  860.  There  a  man  sued 
the  railroad  company,  and,  after  all  plain- 
tiff's evidence  was  in,  defendant  requested 
an  order  for  the  examination  of  plaintiff's 
person  by  defendant's  physicians.  The  trial 
court  refused  such  order,  because  it  deemed 
it  had  no  power  to  make  it.  The  supreme 
court  affirmed  the  judgment  of  the  lower 
court,  because  such  order  was  deemed*  to  be 
within  the  discretion  of  the  trial  court,  ob- 
serving that  the  court  was  inclined  to  be- 
lieve the  trial  court  had  the  power  to  order 
the  examination. 

In  Atchison,  T,  d  S.  F.  R,  Co.  v.  Thul,  29 
Kan.  466,  44  Am.  Rep.  659,  the  plaintiff,  a 
man,  had  introduced  physicians  who  testi- 
fied to  an  examination  of  plaintiff's  person, 
and  the  result  that  was  deduced  therefrom, 
when  defendant  applied  for  an  order  of  ex- 
amination by  physicians  to  be  appointed  by 
the  court.  The  lower  court  refused  to  make 
such  order,  and  its  judgment  was  affirmed 
by  the  supreme  court,  for  the  reason  that 
sufficient  expert  testimony  was  introduced 
by  the  plaintiff,  and  that,  such  testimony 
having  been  supplied,  it  was  within  the  dis- 
cretion of  the  trial  court  to  refuse  to  hear 
more;  and  the  court  observes  that  the  only 
cases  of  which  it  has  any  knowledge  con- 
sidering the  question  are  those  of  Sohroeder 
V.  Chicago,  R.  I.  d  P.  R.  Co.  47  Iowa,  376, 
and  Loyd  v.  Hannibal  d  St.  J.  R.  Co.  53  Mo. 
509.  In  the  Iowa  case  the  power  to  appoint 
medical  experts  to  examine  the  person  was 
affirmed,  and  in  the  Missouri  case  denied. 

In  White  v.  Milwaukee  City  R.  Co.  61 
Wis.  536,  50  Am.  Rep.  154,  21  N.  W.  524,  the 
opinion  contains  but  few  reasons,  but  ob- 
serves that  such  examinations  are  frequently 
ordered  in  impotency  and  pregnancy,  and  its 
conclusion  is  based  upon  the  authority  of  the 
Iowa  case,  supra,  and  Walsh  ▼.  Sa^re,  52 
How.  Pr.  334.  Sihley  v.  Smith,  46  Ark.  275, 
55  Am.  Rep.  584,  sustains  the  doctrine  on 
the  authority  of  Walsh  v.  Sayre,  52  How.  Pr. 
334. 
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In  the  case  of  (Graves  v.  Battle  Creek,  95 
Mich.  266,  19  L.  R.  A.  641,  64  N.  W. 
757,  cited  by  appellant,  and  mentioned 
in  the  opinion  of  the  majority,  in  favor 
of  the  doctrine,  the  plaintiff  was  a  woman 
who  had  an  injured  arm  and  wrist,  and  ap- 
peared before  the  jury,  and  testified  to  its 
condition,  as  also  did  a  physician  who  had 
examined  the  ann.  Upon  the  refusal  of  the 
plaintiff  to  remove  her  glove  from  the  in- 
jured hand,  and  exhibit  the  same  to  the  jury, 
defendant  asked  for  an  order  of  the  court 
directing  that  a  medical  expert  examine  the 
plaintiff's  arm,  which  was  refused  by  the 
court.  The  trial  court  refused  the  order  on 
the  ground  that  it  had  no  power  to  direct 
such  examination.  This  was  reversed  by 
the  supreme  court,  which  observes :  ".  .  . 
The  rule  recognizing,  however,  that  a  wide 
discretion  is  vested  in  the  trial  court,  which 
justifies  a  refusal  to  require  the  examina- 
tion where  the  necessities  of  the  case  are  not 
such  as  to  call  for  it,  or  where  the  sense  of 
delicacy  of  the  plaintiff  may  be  offended  by 
the  exhibition,  or  where  the  testimony 
would  be  merely  cumulative,  or  where,  in 
the  judgment  of  the  trial  court,  it  would  not 
materially  aid  the  jury." 

In  the  case  of  Richmond  d  D,  R.  Co,  v. 
Childress,  82  Ga.  719,  3  L.  R.  A.  808,  9  S.  E. 
602,  the  trial  court  ruled  that  it  had  no 
power  to  order  an  examination  of  plaintiff's 
person  by  medical  experts  without  plain- 
tiff's consent.  The  supreme  court  cites  a 
Georgia  statute  (Code,  §  206),  which  de- 
clares that  "every  court  has  power  .  .  . 
to  control,  in  furtherance  of  justice,  the  con- 
duct of  its  officers  and  all  other  persons 
connected  with  a  judicial  proceeding  before 
it,  in  every  matter  appertaining  thereto;" 
and  construes  such  statute  to  vest  power  in 
the  court  to  order  such  an  examination,  con- 
cluding that  it  is  vested  in  the  sound  dis- 
cretion of  the  trial  court  alone. 

Hatfield  v.  8t.  Paul  d  D.  R.  Co.  33  Minn. 
130,  53  Am.  Rep.  14,  22  N.  W.  176,  does  not 
seem  to  sustain  the  view  maintained  by  the 
appellant.  The  opinion  is  a  short  one. 
Plaintiff  alleged  injuries  to  one  of  her  limbs, 
which  imped^  her  locomotion,  and  testified 
before  the  jury.  The  defendant  moved  the 
court  for  an  order  directing  the  plaintiff  to 
walk  across  the  courtroom  before  the  jury, 
which  the  trial  court  refused,  for  the  rea- 
son that  it  had  no  power  to  make  such  or- 
der. The  supreme  court  affirmed  the  judg- 
ment of  the  lower  court,  but  remarked  that 
the  power  to  make  such  order  was  vested  in 
the  discretion  of  the  trial  court. 

In  Owens  v.  Kansas  City,  8t.  J.  d  C.  B.  R. 
Co.  95  Mo.  169,  8  S.  W.  350,  the  court  con- 
cludes that  the  defendant  has  not  an  ab- 
solute right  to  have  a  personal  examination, 
but  that  it  is  in  the  discretion  of  the  trial 
court.  It  will  be  observed  that  in  the  cases 
above  mentioned,  with  the  exception  of  47 
Iowa,  the  case  of  Walsh  v.  Sayre,  52  How. 
Pr.  334,  decided  in  1877,  is  relied  upon  as  a 
precedent  to  sustain  the  power  of  the  court 
to  order  a  physical  examination.  That 
case,  however,  was   overruled  by  the   appel- 
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late  court  of  New  York  in  January,  1883,  in 
the  cas^  of  Roberts  v.  Ogdenshurgh  d  L,  0. 
R.  Co.  29  Hun,  154,  and  it  is  observed  in  the- 
opinion:     "The  order  is  so  unusual  that  we- 
may  well  inquire  upon  what  authority  of 
precedent  or  principle  it  rests.     For  prece- 
dent the  defendant  cites  what  is  called  the- 
leading  case  of  Walsh  v.  Sayre,  52  How.  Pr. 
334.     That  case  was  decided  by  the  special 
term  of  the  superior  court  of  New  York  in< 
1868,  and  was  reported  in  1877.     The  action- 
was  for  malpractice,  and  the  motion  by  the* 
defendant  was  that  the  plaintiff  submit  t<x 
a  personal  examination  by  surgeons.     The 
opinion  states  that  there  is  no  recorded  case- 
of  an  application  for  any  such  discovery  hav- 
ing been  granted,  and  the  decision  is  based 
upon  the  analogy  to  discovery  in  chancery. 
We  see  no  analogy   whatever    between    the- 
production  of  books  and  papers,  or  the  ex- 
amination of  a  party  by  a  bill  of  discovery^ 
and  the  compelling  of  a  party  to  expose  hi»^ 
person  to  the  inspection  of  physicians."  The 
court    also    observes    that    in  Schroeder  v. 
Chicago,  R.  I,  d  P.  R.  Co.  47  Iowa,  375,  "the 
doctrine  contended   for  by  defendants  here- 
was  sustained."     But  that  opinion  cites  no* 
precedent  or  authority,  and   the  court  also* 
observes,  with  reference  to  the  cases  cited  in 
2  Bishop,  Mar.  &  Div.   §   590 :     "Whatever 
may  be  the  rule  in  such  actions  for  divorce,, 
nothing  which  is  there  said  applies  to  thi» 
case.     No   such    necessity   exists.     The  in- 
juries, if  any,  suffered  by  the  plaintiff,  can 
be  proved  by  ordinary  common-law  evidence^ 
as  similar    injuries  are  proved    every    day. 
The  other  instances  thought  by  the  defend- 
ant to  be  analogous  are  the  trial  by  inspec- 
tion and  the  writ  de  ventre  inspiciendo.     Ani 
examination  of  3   BI.  Com.   331,  will   show 
that  the  trial  by  inspection  was  a  trial  hy 
the  judges,  not  by  a  jury,  of  some  single  mat- 
ter, obvious  to  sight,  except  in  appeals  of 
mayhem,  which  are  matters  long  obsolete. 
No  analogy   exists  between   those  proceed- 
ings and  the  present.     The  writ  de  ventre^ 
inspiciendo   (1  Bl.  Com.  456,  taken  by  the 
English  law  from  the  Roman  Dig.  25,  4,  1, 
10,  and  made  indecent  in  the  taking),  has 
long  become  obsolete.     If  it  shows  anything 
in  the  present  case,  its   disuse   shows   that 
such  an   invasion  of  the   sacredness   of   the- 
person  as  is  here  proposed   cannot  be   per- 
mitted  at   this  day.     Thus,  the   whole   au- 
thority for   this  order   rests  in  the   way  of 
precedent,   on    the  special-term    case   above- 
cited"  {Walsh  V.  Sayre,  52  How.  Pr.  334). 
In  Peoria,  D.  d  E.  Co.  v.  Rice,  144  111.  227, 
33  N.  E.  951,  at  the  close  of  the  plaintiff's 
evidence   in    chief,    counsel    for   defendant 
moved  for  an  order  that  the   plaintiff  sub- 
mit to  an   examination  by  four   physicians 
named.    The    motion   was   overruled.    The 
court  cites  a  long  line  of  authorities  in  sus- 
taining the  judgment  of  the  trial  court,  and 
observes:     "We  do  not  think    injustice  is 
likely  to  result  to  a  defendant  by  a  refusal 
to  make  such  an  order.     .     .    .     Rules  of 
practice  must  be  laid  down,  not  with  refer* 
ence  to  a  single  case,  but  to  be  applied  gen- 
erally, and  we  entertain  no  doubt  that  our 
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eoncluaion  heretofore  announced  on  this  sub- 
ject is  the  better  and  safer  practice," — cit- 
ing a  number  of  former  decisions  in  that 
court  denying  the  power  to  order  such  an  ex- 
amination. 

In  Pennsylvania  Co.  v.  Neiomeyer,  129 
Ind.  401,  28  N.  E.  860,  the  trial  courtrefused 
to  require  the  plaintiff  to  submit  to  an  ex- 
amination of  his  injuries  by  surgeons  ap- 
pointed by  the  court  for  that  purpose.  The 
supreme  court  affirmed  the  judgment,  and 
observed :  "There  is  no  statute  in  this  state 
conferring  upon  the  circuit  court  the  power 
to  make  such  an  order  as  was  asked  in  this 
case.  If  such  power  exists,  it  is  a  power 
that  inheres  in  the  court,  independent  of 
any  statutory  provision.  It  is  applicable 
alike  to  all,  male  and  female,  and  is  confined 
to  on  examination  of  no  particular  part  of 
the  person.  To  say  that  the  power  rests  in  the 
sound  discretion  of  the  court  does  not  meet 
the  case,  for  the  real  question  is  as  to 
whether  the  power  exists  at  all.  .  .  . 
We  think  the  better  reason  is  against  the  ex- 
istence of  such  a  right,  and,  in  the  absence 
of  some  statute  upon  the  subject,  we  do  not 
think  the  courts  should  attempt  to  compel 
litigants,  against  their  will,  to  submit  their 
persons  to  the  examination  of  strangers  lor 
the  purpose  of  furnishing  evidence  to  be  used 
on  the  trial  of  a  cause." 

In  the  case  of  McQuigan  v.  Delatcaref  L. 
di  W.  R,  Co,  129  N.  Y.  60,  14  L.  R.  A.  466,  29 
N.  £.  235,  the  sole  question  presented  to  the 
court  was  whether  the  supreme  court  has 
power,  in  advance  of  the  trial  of  an  action 
for  personal  and  physical  injury,  to  compel 
the  plaintiff,  on  an  application  made  in  be- 
half of  the  defendant,  to  submit  to  a  surgi- 
cal examination  of  his '  person  by  surgeons 
appointed  by  the  court  with  a  view  of  en- 
abling them  to  testify  on  the  trial.  This 
case  contains  an  exhaustive  review  of  the 
whole  question.  The  court,  by  Andrews,  J., 
observed:  "Upon  the  organization  of  the 
state  government,  our  courts  succeeded  to 
the  powers  theretofore  exercised  by  the 
courts  of  law  and  chancery  in  England,  so 
far  as  they  were  applicable  to  our  situation. 
It  is  a  sifi;nificant  fact  that  not  a  trace  can 
be  found  in  the  decisions  of  the  common-law 
courts  of  England,  either  before  or  since  the 
Rerolution,  of  the  exercise  of  the  power  to 
compel  a  party  to  a  personal  action  to  submit 
his  person  to  examination  at  the  instances 
of  the  other  party.  If  the  power  existed  it 
is  difficult  to  suppose  that  it  would  not  have 
been  frequently  invoked.  Actions  for  as- 
sault and  battery,  for  injuries  arising  from 
negligence,  and  generally  for  personal  torts, 
were  among  the  most  common  known  to  the 
law,  and  yet,  so  far  as  we  can  discover,  in  no 
case  was  it  supposed  or  claimed  that  the 
court  was  armed  with  this  jurisdiction. 
The  nonexercise  of  a  power  is  not  conclusive 
against  its  existence,  but  it  is  strange  if  the 
power  in  question  existed,  it  should  have 
been  unused  for  centuries,  and  never  have 
been  called  into  activity.  .  .  .  The  only 
authority  .in  the  English  common-law  courts 
in  any  degree  analogous  is  found  in  the 
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power  which  the  courts  of  England  have  oc- 
casionally, though  rarely,  exercised,  to  issue,, 
on  the  application  of  apparent  heirs,  the  writ 
de  ventre  inspiciendo.  .  .  .  The  practice 
in  England  is  sui  generis j  and  has  never  been 
adopted  here.  .  .  .  The  doctrine  of  the 
cases  in  chancery  {Brigga  v.  Morgan,  2 
Hagg.  Consist.  Hep.  324;  Devanbagh  v.  Dev- 
anbagh,  5  Paige,  554,  28  Am.  Dec.  443 ;  New- 
ell V.  Newell,  9  Paige,  25 ) ,  that  in  an  action 
to  procure  a  decree  of  nullity  of  marriage 
on  the  ground  of  impotence  or  sexual  inca- 
pacity, the  chancellor  may  compel  the  de- 
fendant to  submit  to  a  surgical  examina- 
tion, is  a  graft  from  the  civil  and  common 
[canon]  law,  and,  as  has  been  said,  ^rests 
upon  the  interest  which  the  public,  as  well 
as  the  parties,  have  in  the  question  of  up- 
holding or  dissolving  the  marriage  state,  and' 
upon  the  necessity  of  such  evidence  to  en- 
able the  court  to  exercise  its  jurisdiction.^ 
.  .  .  The  power  to  compel  a  party  to  sub- 
mit to  an  examination  of  his  person  has- 
never  been  conferred  by  any  statute.  .  .  . 
But  we  have  to  deal  only  with  the  question 
of  the  power  of  the  courts,  in  the  absence  of 
any  legislation.  It  is  very  clear  that  the 
power  is  not  a  part  of  the  recognized  and. 
customary  jurisdiction  of  courts  of  law  or 
equity.  The  doctrine  that  courts  have  an 
inherent  jurisdiction  to  mold  the  proceed- 
ings to  meet  new  conditions  and  exigencies 
is  true,  but  in  a  limited  sense.  They  cannot, 
under  cover  of  procedure  or  to  accomplish 
justice  in  a  particular  case,  invade  recog- 
nized rights  of  person  or  property.  .  .  . 
We  think  the  assumption  by  the  court  of  this^ 
jurisdiction,  in  the  absence  of  statute  au- 
thority, would  be  an  arbitrary  extension  of 
its  powers." 

The  case  of  Union  P.  R.  Co.  v.  Boiaford,. 
141  U.  S.  250,  35  L.  ed.  734,  11  Sup.  Ct.  Rep. 
1000,  was  where  the  single  question  before- 
the  court  was  whether,  in  a  civil  action  for 
an  injury  to  the  person,  the  court,  on  ap- 
plication of  the  defendant  and  in  advance 
of  the  trial,  could  order  the  plaintiff,  with- 
out his  or  her  consent,  to  submit  to  a  surgi- 
cal examination  as  to  the  extent  of  the  in- 
jiiry  sued  for.  This  case  is  an  exhaustive 
and  thorough  statement,  upon  authority 
and  principle,  of  the  controversy,  and  the 
principle  enunciated  that  no  power  exists  in 
the  court  to  order  such  an  examination  of  the 
person  of  the  plaintiff.  The  court  observed 
of  the  cases  cited  by  appellant:  "Within 
the  last  fifteen  years  ...  a  practice  to 
grant  such  orders  has  prevailed  in  the 
courts  of  several  of  the  western  and  southern 
states,  following  the  lead  of  the  supreme 
court  of  Iowa  in  a  case  decided  in  1877.  The 
consideration  due  to  the  decisions  of  those 
courts  has  induced  us  fully  to  examine,  as^ 
we  have  done  above,  the  precedents  and 
analogies  on  which  they  rely.  Upon  mature 
advisement,  we  retain  our  original  opinion 
that  such  an  order  has  no  warrant  of  law."^ 

It  would  seem  that  no  authority  should 
be  inferred  from  the  very  rare  instances  in 
the  ecclesiastical  courts  of  ancient  England 
for  granting  an  order  for  the  examination  of 
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tlie  person  for  a  single  purpose,  when  the 
nullity  of  marriage  was  the  issue.  With  the 
exception  of  the  cases  of  Le  Barron  v.  Le- 
Barron,  35  Vt.  365,  and  Devanhagh  v.  Devan- 
hagh,  5  Paige,  554,  28  Am.  Dec.  443,  and  the 
allusion  by  Bishop,  Mar.  &  Div.  supra,  there 
does  not  seem  to  be  any  American  authority 
that  has  ever  supposed  these  instances  of  the 
ecclesiastical  law  were  a  part  of  the  common 
law  of  this  country  or  England.  The  action 
t)f  divorce  in  this  state,  and  perhaps  univer- 
sally now,  is  purely  statutory.  The  grounds 
for  divorce  are  statutory.  The  procedure 
und  method  of  taking  evidence  in  the  ecclesi- 
astical court  has  never  been  used  in  this 
country  or  in  a  court  of  common  law,  and 
the  ecclesiastical  law  was  never  a  part  of 
the  common  law.  The  action  of  divorce  is 
purely  a  civil  action,  and  the  procedure  pro- 
vided by  legislation  is  that  of  other  civil  ac- 
tions. 

In  Page  ▼.  Page,  51  Mich.  88,  16  N.  W. 
1245,  which  was  a  divorce  case,  upon  the  pro- 
-duction  of  testimony  before  the  commis- 
sioner, physicians  were  produced  by  counsel 
for  plaintiff,  who  examined  the  person  of  the 
•defendant,  and  the  eminent  jurist.  Judge 
Oooley,  delivering  the  opinion  of  the  court, 
observed  of  this  examination:  *'There  was 
also  a  most  extraordinary  compulsory  ex- 
amination of  defendant  by  physicians  who 
stripped  him,  and  subjected  him  to  oral  in- 
quisition, to  compel  him  to  give  evidence 
which  they  could  repeat  before  the  commis- 
sioner for  use  against  him.  What  means 
they  could  be  supposed  to  have  for  compell- 
ing him  to  answer  their  questions^  in  case  he 
<ieclined,  as  he  ought  to  have  done,  we  do 
not  know,  but  we  are  certain  they  could  not 


be  means  known  to  the  law.  We  strike  from 
the  record  all  the  evidence  obtained  by  this 
inquisition  also.  It  should  be  understood 
that  there  are  some  rights  which  belong  to 
man  as  man  and  to  woman  as  woman  which, 
in  civilized  communities,  they  can  never  for- 
feit by  becoming  parties  to  divorce  or  any 
other  suits,  and  that  there  are  limits  to  the 
indignities  to  which  parties  to  legal  proceed- 
ings may  be  lawfully  subjected."  The  same 
high  authority,  in  Cooley,  Torts,  20,  de- 
clares: 'The  right  to  one's  person  may  be 
said  to  be  a  right  of  complete  inununity:  to 
be  let  alone."  And  this  definition  is  ap- 
proved in  Union  P.  R,  Co.  v.  Botsford,  141 U. 
S.  250,  35  L.  ed.  734,  11  Sup.  Ct.  Rep.  1000. 
Neither  can  there  be  a  sound  argument 
founded  upon  the  fact  that  actions  for  per- 
sonal injuries  may  have  become  more  fre- 
quent in  recent  years,  and  that  counties, 
cities,  and  other  municipal  corporations  ere 
liable  for  negligence  resulting  from  injuries 
to  persons.  Certainly,  the  public  policy 
which  authorized  these  actions  is  entirely 
a  subject  of  legislation.  The  legislature  of 
this  state  has  authorized  actions  for  per- 
sonal injuries  against  counties  and  munici- 
pal corporations.  If  it  be  questionable  pol- 
icy, the  argument  against  their  maintenance 
is  a  legislative,  rather  than  a  judicial,  one. 
It  does  not  seem  that  the  necessity  exists,  in 
obtaining  justice  in  the  trial  of  these  cases, 
to  overturn  ancient  principles  of  personal 
liberty,  and,  if  it  did,  it  should  be  remitted 
to  the  lawmaking  department  of  the  state. 

Fvllerton,  J.:  I   concur  in  the   dissent- 
ing opinion  of  Judge  ReaTis. 
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William  S.  THOMAS,  Admr.,  etc.,  of  Ann 
M.  Herring,  Deceased,  Appt., 

V. 

Kate  H.  COCHRAN  et  al. 


George  H.  RODGERS  et  al,  Appts., 

V. 

SAME. 


Greorge  H.  WILLIAR  et  aL,  Appts,, 

V. 

SAME. 


James  A.  HOOPER,  Guardian  of  Maurice  E. 
Turnbull,  Appt,, 

V. 

SAME. 
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The  Interest  in  a  benefit  certificate  In 
an  asiioclation  whose  by-laws  entitle  the 
member  to  designate  and  change  the  benefi- 


ciary at  will,  will  go,  upon  the  death  of  the 
member  after  that  of  the  beneficiary  without 
any  attempt  to  change  the  beneficiary,  to  the 
latter'B  representatives,  and  not  to  those  of 
the  member ;  nor  will  it  pass  under  the  mem- 
ber's will. 

(June  20,  1899.) 

APPEAL  by  claimants  of  the  proceeds  of  a 
benefit  certificate  issued  to  John  Q.  A. 
Herring  from  a  decree  of  the  Circuit  Court, 
No.  2,  of  Baltimore  City  awarding  the  funds 
to  his  children.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  William  8.  Thomas,  for  appel- 
lants : 

On  the  death  of  the  assured,  should  the 
beneficiary  be  dead,  the  fund  goes  to  the  per- 
sonal representatives  of  the  deceased  bene- 
ficiary. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  987 ; 
Foster  v.  Oile,  50  Wis.  603,  7  N.  W.  655,  8 
N.  W.  217;  Drake  v.  Stone,  68  Ala.  133; 
Oltnstead  v.  Masonic  Mut.  Ben.  8oo.  37  Kan. 
95,  14  Pac.  449;  Hooker  v.  ^u^^,  102  N.  C. 


Note. — As  to  change  of  designation  in  bene- 
fit certificate  otherwise  than  in  the  method 
prescribed,  see  note  to  Grand  Lodge,  A.  O.  U. 
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W.  ▼.  Noll  (Mich.)  15  L.  B.  A.  350;  also  Jory 
▼.  Supreme  Coancll  A.  L.  of  H.  (Cal.)  26  L.  R. 

A.  733. 
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115,  3  L.  K.  A.  217,  8  S.  E.  919;  Simmona  ▼. 
Biggs,  99  N.  C  236,  6  S.  E.  235;  ConneoH- 
-cut  MuU  L.  Ins,  Co.  v.  Baldtoin,  15  R.  I.  106, 
23  Atl.  105;  Phceniw  Mut,  L.  Ins,  Co,  v.  Dun- 
ham, 46  Conn.  79,  33  Am.  Rep.  14;  Conti- 
nentcU  h.  Ins.  Co.  v.  Palmer,  42  Conn.  60,  19 
Am.  Rep.  530;  Feame,  Remainders,  364;  4 
Kent,  Com.  261. 

The  interest  of  the  beneficiary  Burvives  to 
the  next  of  kin. 

Uutson  y.  Merrifield,  51  Ind.  24,  19  Am. 
Rep.  722;  Lihhy  y.  Lihby,  37  Me.  359;  Sioan 
y.  Snow,  11  Allen,  224. 

Mr.  Osoar  Iieser,  also  for  appellants: 

The  assured  under  the  by-laws  of  the  as- 
fiociation  haying  the  power  to  change  the 
4:eneficiary.  the  appointment  by  "will"  was 
valid. 

Code  88«  art.  93,  9  631;  Martin  y.  Stub- 
-bings,  126  111.  407,  18  N.  £.  657 ;  Manning 
V,  Ancient  Order  of  U.  W.  80  Ky.  136,  5  S. 
"W.  385;  Splaum  v.  Chew,  60  Tex.  533;  fifu- 
.preme  Council  of  Catholic  Mut.  Ben.  Asso. 
y.  Priest,  46  Mich.  430,  9  N.  W.  481;  Tits- 
worth  y.  Titsworth,  40  Kan.  573,  20  Pac. 
^13;  Spencer  y.  Myers,  150  N.  Y.  260,  34  L. 
R.  A.  176,  44  N.  E.  942;  Petty  v.  WiUon, 
L.  R.  4  Ch.  574 ;  2  Joyce,  Ins.  5  754. 

Mr.  Roser  IV.  Cull  also  for  appellants. 

Mr.  Ernest  HoeiL,  Jr.,  for  appellees: 

The  contract  of  membership  m  a  mutual 
association  is  always  made  with  reference 
to,  and  always  includes,  the  constitution  and 
by-laws,  of  which  eyery  member  is  bound  to 
take  notice,  whether  they  are  specially  re- 
ferred to  in  the  contract  or  not,  and  whether 
•or  not  they  are  in  fact  known  to  the  mem- 
ber. 

3  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  1081; 
Osceola  Tribe  No.  11,  I.  O.  of  R.  M.  y. 
Schmidt,  57  Md.  98;  Treadtoay  y.  Hamilton 
Mut.  Ins.  Co.  29  Conn.  68;  Fuller  y.  Balti- 
more d  0.  Employees*  Relief  Asso.  67  Md. 
433,  10  Atl.  237;  Yoe  y.  Benjamin  C.  Howard 
Masonic  Mut.  Benev.  Asso.  63  Md.  86;  2  N. 
Y.  Rey.  SUt.  9th  ed.  art.  7,  §§  230,  239. 

When  a  designated  beneficiary  dies  prior 
to  the  death  of  the  member  the  benefit  fund 
does  not  on  the  subsequent  death  of  the  mem- 
ber go  to  the  administrator,  nor  descend  to 
the  heirs  of  the  beneficiary. 

Niblack,  Ben.  Soc.  391 ;  Richmond  y.  John- 
son, 28  Minn.  447 ;  Expressmen's  Aid  Soc.  y. 
Lewis,  9  Mo.  App.  415;  Cooke,  Life  Ins.  19, 
20;  2  Joyce,  Ins.  741,  827;  Masonic  Mut. 
Relief  Asso.  y.  McAuley,  2  Mackey,  70 ;  1  Ba- 
con, Ben.  Soc  %  243;  Haskins  y.  Kendall, 
158  Mass.  224,  83  N.  E.  495. 

The  executors  cannot  claim  that  the  will  of 
the  member  is  a  new  nomination,  a  declara- 
tion of  trust,  or  an  exercise  of  his  power  of 
appointment,  for  to  so  hold  would  be  to  dis- 
regard the  by-laws. 

Maryland  Mut.  Ben.  Soo.  of  I.  0.  of  R.  M. 
y.  Clendinen,  44  Md.  429,  22  Am.  Rep.  52; 
Highland  v.  Highland,  109  111.  366;  Hellen- 
herg  y.  IHstriot  No  1,  /.  O.  of  B.  B.  94  N.  Y. 
580;  Niblack,  Ben.  Soc.  9§  218,  219,  220; 
Wendt  y.  Iowa  Legion  of  H.  72  Iowa,  682, 
34  N.  W.  470. 

By  a  proper  oonstmction  of  article  4  of 
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the  by-laws,  the  words  "to  his  widow  and 
children" — there  being  a  limitation  oyer — 
designate  a  class  of  persons  to  take.  The 
persons  included  take  equally,  and  in  the 
event  of  the  death  of  one  the  fund  goes  to 
the  suryiyors  of  the  class. 

Feliw  y.  Grand  Lodge  A.  0.  U.  W.  31  Kan. 
81,  47  Am.  Rep.  479,  1  Pac.  281 ;  Cragin  y. 
Cragin,  66  Me.  517,  22  Am.  Rep.  588 ;  Nib- 
lack,  Ben.  Soc.  p.  399;  Brooklyn  Masonic 
Mut.  Relief  Asso.  y.  Hanson,  53  Hun,  149, 
6  N.  Y.  Supp.  161 ;  Campbell  y.  Rawdon,  18 
N.  Y.  412. 

If  it  be  argued  that  the  word  "children" 
includes  grandchildren  in  order  to  carry  out 
any  supposed  intendment  of  the  by-laws  and 
the  supposed  intention  of  the  member,  this 
court,  if  it  adopt  such  contention,  will  reach 
a  result  diflfereut  from  that  reached  in  the 
construction  of  wills, — where  confessedly  in- 
tention controls. 

Demill  V.  Reid,  71  Md.  175,  17  Atl.  1014. 

Children  take  to  the  exclusion  of  the 
grandchildren. 

Winsor  y.  Odd  Fellows*  Beneficial  Asso,  13 
R.  I.  150;  Continental  L.  Ins.  Co.  y.  Palmer, 
42  Conn.  60,  19  Am.  Rep.  530;  Lane  y.  De- 
Mets,  59  Hun,  462,  13  N.  Y.  Supp.  347. 

Sohmvoker,  J.,  deliyered  the  opinion  of 
the  court: 

John  Q.  A.  Herring,  late  of  Baltimore  city, 
when  he  died,  in  February,  1897,  was  a  mem- 
ber of  the  Expressmen's  Mutual  Benefit  As- 
sociation, in  which  he  held  two  certificates 
in  the  nature  of  life-insurance  policies,  se- 
curing the  payment  of  $3,000  in  all  at  his 
death.  The  association  was  a  purely  mutu- 
al one,  having  no  capital  stock,  and  the  only 
form  of  benefit  which  it  provided  was  the 
payment  of  a  specified  sum  of  money  at  the 
death  of  the  member,  or  the  payment  of  a 
smaller  sum  in  the  event  of  his  becoming  to- 
tally disabled. 

In  consideration  of  this  benefit  the  mem- 
ber paid  to  the  association  a  stipulated 
monthly  premium,  and  also  agreed  to  pay 
such  assessments,  if  any,  as  might  be  made 
by  the  executive  committee  to  make  good 
any  impairment  of  the  reserve  fund  of  the 
association,  or  to  meet  the  requirements  of 
the  laws  of  New  Yoiic  where  it  was  incor- 
porated. The  benefits  of  the  insurance  were 
not  limited  to  the  family  or  relatives  of  the 
member  nor  to  any  particular  class  of  per- 
sons, but  13ie  assured  had  the  right  to  desig- 
nate anyone  as  the  beneficiarj  of  his  policy, 
and  he  could  change  the  beneficiary  at  will 
with  tiie  assent  of  the  association,  and,'  "if 
possible,"  of  the  beneficiary  named  in  the 
policy.  The  designation  and  change  of  ben- 
eficiary were  required  to  be  made  in  writing 
upon  the  certificate  of  membership,  and  the 
names  of  the  beneficiaries  were  registered  on 
the  books  of  the  association.  The  by-laws 
provided  for  the  distribution  of  the  fund  at 
the  death  of  the  member  in  case  he  failed  to 
designate  any  beneficiary,  but  they  were  si- 
lent as  to  who  would  be  entitled  to  the  fund 
if  the  designated  beneficiary  died  in  the  life- 
time of  the  member. 

Mr.  Herring    upon    his    application    for 
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membership  in  the  association  designated 
his  wife,  Ann  M.  Herring,  as  the  person  to 
receive  the  insurance  money  at  his  death, 
and  her  name  was  duly  indorsed  upon  the 
certificates  and  entered  upon  the  books  of 
the  association  as  the  beneficiary.  She 
would  have  been   paid   the  entire   fund  in 

Suestion  if  she  hsid  survived  him,  but  she 
ied  about  a  year  prior  to  his  death.  He 
made  no  attempt  after  her  death  to  desig- 
nate to  the  association  or  upon  his  certifi- 
cates a  new  beneficiary,  although  he  made  a 
will  in  which  he  gave  the  residue  of  his  es- 
tate, "including  the  insurance  on  my  [his] 
life,"  to  his  two  surviving  children  and  the 
issue  of  his  two  deceased  children  in  equal 
shares  per  stirpes. 

After  Mr.  Herring's  death  the  $3,000  due 
from  the  association  was  claimed  first  by  his 
executor,  secondly  by  the  administrator  of 
his  wife's  estate,  thirdly  by  his  two  surviv- 
ing children,  and  fourthly  the  children  of  his 
two  deceased  children  claimed  to  participate 
per  stirpes  in  the  distribution  of  the  fund. 
The  association,  being  unable  to  determine 
to  which  of  the  claimants  to  pay  the  fund, 
filed  in  circuit  court  No.  2  a  bill  of  inter- 
pleader convening  them  all,  and  paid  the 
money  into  court.  The  claimants  inter- 
pleaded with  each  other,  and  the  court,  by  a 
pro  forma  decree,  awarded  the  fund  to  the 
appellees,  who  are  the  surviving  children  of 
Mr.  Herring,  and  the  other  claimants  ap- 
pealed. 

It  is  conceded  by  all  parties  that  if  this 
were  a  case  of  ordinary  life  insurance,  the 
fund  would  be  payable  to  Mrs.  Herring's  ad- 
ministrator, as  the  claim  under  the  policy 
would,  in  that  event,  have  by  law,  devolved 
upon  him.  The  material  question,  there- 
fore, which  the  case  presents,  is,  whether  the 
contract  between  Mr.  Herring  and  the  Ex- 
pressmen *8  Mutual  Benefit  Association  dif- 
fers from  an  ordinary  contract  of  life  insur- 
ance to  such  an  extent  as  to  require  the  ap- 
plication of  a  different  rule  to  the  disposi- 
tion of  the  proceeds  of  the  contract,  and  if 
so,  what  rule  is  to  govern  their  disposition. 

Mutual  benefit  associations  have  in  recent 
years  become  quite  numerous,  and  have  fre- 
quently been  before  the  courts  of  this  and 
other  states  in  cases  involving  an  inauiry 
into  the  nature  of  the  organizations  ana  the 
character  of  the  contracts  of  insurance  is- 
sued by  them.  The  object  of  the  insurance 
feature  of  these  associations  is  generally  to 
provide  pecuniary  compensation  for  the  loss 
occasioned  by  the  illness  or  death  of  their 
members.  This  compensation  in  some  cases 
consists  of  a  specific  sum  of  money  and  in 
others  it  is  made  up  of  the  proceeds  of  as- 
sessments which  the  society  undertakes  to 
collect  from  its  members. 

In  many  of  the  associations  the  persons 
who  may  become  the  beneficiaries  of  the  in- 
surance are  strictly  limited  to  the  immediate 
family  or  near  relatives  of  the  insured  mem- 
ber, while  in  others  no  restriction  at  all  is 
placed  upon  those  who  may  acquire  the  right 
to  receive  the  amount  due  at  the  death  of  the 
member.  Most  of  the  companies  permit  the 
insured  member  to  designate  in  writing,  gen- 
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erally  upon  the  membership  certificate,  th» 
person  who  is  to  receive  its  proceeds,  and 
from  time  to  time,  with  the  assent  of  the  as- 
sociation, to  change  the  beneficiary,  but. 
others  rigidly  fix  by  their  by-laws  the  per- 
sons who  are  entitled  to  receive  the  fund. 

The  courts  have  uniformly  held  that  the- 
contract  of  membership  is  made  with  refer- 
ence to  the  by-laws  and  regulations  of  the 
association,  and  these  are  treated  as  part  ot 
the  contract.  While  the  constitutions  and 
by-laws  of  some  associations  are  skilfully 
drawn  and  are  not  difficult  of  interpretation,, 
others  are  loose  in  structure,  and  their 
meaning  is  not  clearly  expressed.  As  might 
be  expected,  the  interpretation  of  these  va- 
ried contracts  of  mutual  insurance  and  the 
determination  of  the  rights  of  respective- 
claimants  to  the  funds  arising  from  them 
has  resulted  in  a  series  of  decisions  in  which 
there  appears  at  first  sight  to  be  an  unusual 
lack  of  narmony.  Upon  a  close  examination 
the  apparent  differences  in  the  decisions  are- 
found  to  arise  chiefiy  from  the  variety  in 
the  terms  of  the  contracts  or  in  the  struc- 
ture ajid  regulations  of  the  associations 
themselves.  There  are,  however,  two  lines 
of  cases  which  differ  in  the  view  taken  by  the- 
courts  of  those  institutions  as  a  class. 

In  the  one  line  the  courts  are  disposed  to 
regard  the  contract  of  indemnity  provided 
by  the  associations,  at  least  in  the  event  of* 
the  death  of  the  member,  as  having  all  of 
the  essential  qualities  of  ordinary  life  insur- 
ance as  furnished  by  the  so-called  standard 
mutual  companies.      In  the    other   line  of 
cases  mutual  benefit  associations  are  treated 
as  entirely  distinct  in  principle  from  life  in- 
surance companies,  and  their  respective  con- 
tracts   of    indenmity  are    differently    con- 
strued. 

The  decisions  of  this  court,  in  the  cases- 
in  which  it  has  been  called  upon  to  consider 
the  nature  and  incidents  of  the  indemnity- 
afforded  by  these  associations,  are  in  har- 
mony with  the  first  of  the  two  above-men- 
tioned lines  of  cases. 

Judge  Miller,  in  delivering  the  opinion  of 
this  court  in  Ooodman  v.  Jedidjah  Lodge^. 
No,  7,  /.  O.  of  B,  B.  67  Md.  128,  9  Atl.  13, 
says  of  the  system  of  mutual  or  co-operative- 
insurance  provided  by  that  lodge  for  its 
members,  which  much  resembled  the  one  now 
under  consideration:  ''Under  it  a  book  of 
endowment  certificates  was  furnished  to 
each  subordinate  lodge,  and  one  of  these  cer- 
tificates was  issued  to  each  member;  and  it 
stipulated  for  the  payment  of  $1,000  upon, 
his  death  to  his  widow  and  children,  if  he 
left  any,  and  if  not,  then  to  a  beneficiary  to- 
be  designated  by  him,  whose  name  must  ap- 
pear in  the  body  of  the  instrument.  Such 
certificates  differ  in  no  substantial  point 
from  ordinary  life  insurance  policies  issued* 
by  ordinary  life  insurance  companies.  The 
death  dues  and  the  contributions  to  the 
sinking  fund  are  nothing  more  nor  less  than 
premiums  exacted,  as  in  ordinary  cases,  by 
the  payment  of  which  the  policies  are  kept 
alive.  If  an  organization  like  this  choosee- 
to  go  into  that  kind  of  business,  it  must  ex- 
pect that  the  courts  will  deal  with  and  ad- 
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jadicate  tlie  rights  of  the  policyholders  upon 
ihe  same  principles  of  equity  and  justice 
that  they  apply  in  the  usual  and  ordinary 
cases  of  life  insurance  contracts." 

This  court  also  had  occasion  in  Maryland 
Mut.  Benev,  8oc,  of  /.  O.  of  R,  M.  v.  Clendi- 
nen,  44  Md.  429,  22  Am.  Rep.  52,  to  consider 
the  character  of  the  life  insurance  effected  by 
means  of  membership  in  a  mutual  Leneiit  as- 
sociation, and  more  especially  to  determine 
the  nature  and  extent  of  the  interest  jf  the 
member  himself,  whose  life  was  insured  in 
the  proceeds  of  the  policy,  in  that  case  the 
by-laws  of  the  association  provided  that  up- 
on the  death  of  a  member  leaving  no  widow 
or  child  the  insurance  should  be  payable  to 
such  person  as  the  deceased  should  have  dis- 
posed of  it  by  will  or  assignment.  The  mem- 
ber died  without  widow  or  children,  but  left 
a  will  giving  "the  entire  residue"  of  his  es- 
tate, without  mentioning  the  life  insurance, 
to  his  sisters.  The  administrator  c.  t.  a.  of 
the  deceased  member  claimed  that  the  insur- 
ance money  passed  under  the  will,  but 
the  court  held  that  the  will  did  not  oper- 
ate upon  it,  because,  as  the  insurance  was 
not  payable  to  the  deceased,  or  to  his  own 
benefit,  it  was  not  his  property,  and  did  not 
go  as  assets  to  his  administrator.  The 
eourt  also  held  that  the  deceased  had  no 
estate  in  the  insurance,  but  merely  possessed 
a  power  of  disposition  over  it,  and  as  there 
was  no  reference  in  his  will  to  the  power,  or 
to  the  subject  of  it,  and  there  was  other 
property  upon  which  the  will  operated,  the 
insurance  money  did  not  pass  under  the  will. 

In  yea  v.  Benjamin  C,  Hovoard  Maaonio 
Mut.  Ben.  Aaao.  63  Md.  91,  Chief  Justice  Al- 
vey  in  delivering  the  opinion  of  the  court 
says:  "These  associations  are  of  a  benefi- 
cial character,  and  have  for  their  general 
purpose  mutual  aid  and  protection  for  the 
families  of  deceased  members.  .  .  .  The 
certificate  of  membership  is  analogous  to  the 
ordinary  policy  issued  by  a  mutual  life  in- 
surance company;  and  the  courts  have,  as 
Mr.  May  says,  'with  ^rreat  uniformity 
treated  these  associations  as  substantially 
life  insurance  companies  applying  to  them 
and  to  the  virtual  relatives  of  the  members 
the  rules  and  principles  applicable  to  the 
contract  of  life  insurance.'  May,  Ins.  §  550o, 
and  the  cases  there  cited." 

The  case  of  Cotoman  v.  Rogers,  73  Md. 
403, 10  L.  R.  A.  550, 21  Atl.  64,  presented  the 
following  facts:  Walter  E.  lioopes  was  in 
his  lifetime  a  member  of  the  order  of  the 
Golden  Chain,  a  beneficial  association,  and 
his  certificate  was  payable  on  his  death  to 
his  wife.  The  regulations  of  the  society  in 
that  case,  unlike  Siose  of  the  one  in  the  case 
at  bar,  provided  for  the  event  of  the  death 
of  the  beneficiary  in  the  lifetime  of  the  mem- 
ber, and  the  failure  on  his  part  to  designate 
another  beneficiary,  in  which  event  they  re- 
quired the  fund  to  be  paid  to  his  widow, 
children,  etc.  Hoopes  together  with  his  wife 
and  children  perished  in  the  great  fiood 
which  occurred  at  Johnstown,  Pennsylvania. 
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Upon  a  bill  of  interpleader  filed  by  the  asso- 
ciation to  determine  the  proper  disposition 
of  the  Insurance  fund  this  court  held.  Chief 
Justice  McSherry  writing  the  opinion,  that 
it  would  be  presumed  that  all  of  the  family 
perished  simultaneously,  and  as  the  wife  waa 
the  beneficiary  named  in  the  certificate,  her 
representative  had  a  prima  facie  title  to  the 
fund  which  could  only  be  devested  by  evi- 
dence showing  that  she  had  died  before  her 
husband,  and  there  being  no  such  evidence^ 
the  fund  was  awarded  to  her  representative. 

Cooke  on  Life  Insurance,  §  76,  treats  the 
interest  of  the  beneficiary  under  an  insur- 
ance contract  of  this  kind  as  a  valuable  in- 
terest which  is  irrevocable  in  him  during  his 
life  and  in  his  representatives  after  his 
death,  so  that  it  cannot  be  devested  without 
their  consent,  unless  it  is  made  revocable  by 
the  terms  of  the  contract,  and  he  holds  that 
even  in  that  event,  so  long  as  the  power  of 
revocation  is  not  exercised,  there  seems  to 
be  no  valid  reason  why  the  rule  should  not 
apply.  Joyce  on  Insurance,  in  S  741,  says 
the  right  of  a  member  to  change  his  bene- 
ficiary arises,  not  from  the  character  of  the 
association,  but  from  the  contract  between 
the  parties. 

Applying  the  principles  asserted  by  the 
Maryland  decisions  to  the  appeals  now  un- 
der consideration,  we  arrive  at  the  conclu- 
sion that  the  executor  of  J.  Q.  A.  Herring, 
the  deceased  member,  is  not  entitled  to  the 
fund  in  court  because  his  testator  had  no 
property  in  the  policy  or  its  proceeds,  but 
had  only  a  power  to  designate  and  from  time 
to  time  change,  in  the  manner  prescribed  by 
the  by-laws  of  the  association,  the  person 
entitled  to  receive  such  proceeds  when  they 
became  due.  This  power  was  not  assets  in 
his  hands,  and  did  not  pass  on  his  death  to 
his  executor,  who,  therefore,  had  no  claim 
upon  the  fund  in  controversy. 

The  designation  by  Mr.  Herring  of  his 
wife,  Ann  M.  Herring,  as  his  beneficiary, 
when  he  joined  the  association,  conferred 
on  her  the  beneficial  interest  in  the  proceeds 
of  the  policy  when  due.  The  estate  thus  ac- 
quired by  her  in  the  insurance  and  its  pro- 
ceeds, although  it  was  liable  to  have  been  de- 
feated by  the  appointment  of  a  new  benefi- 
ciary by  her  husband,  if  he  had  made  the 
new  appointment,  possessed  the  inherent 
qualities  of  the  estate  of  a  beneficiary  under 
an  ordinary  policy  of  life  insurance,  and  was 
a  valuable  asset  which  at  her  death  devolved 
upon  her  administrator.  The  title  of  the 
administrator  would  have  been  devested  aft- 
er her  death  if  the  husband  had  in  his  life- 
time designated  a  new  beneficiary  in  the 
manner  prescribed  by  the  by-laws  of  the  as- 
sociation, but  as  he  did  not  do  so  the  title 
to  the  fund  in  controversy  is  still  in  Mrs. 
Herring's  administrator,  and  the  court  below 
erred  in  not  awarding  it  to  him. 

It  follows  from  what  we  have  said  that 
neither  the  children  nor  grandchildren  of 
Mr.  Herring  are  entitled  to  the  fund  in  their 
own  right,  but  they  will  practically  derive 
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the  benefit  of  it  in  the  due  course  of  distri- 
bution of  their  mother's  estate. 

The  decree  appealed  from  will  he  reversed, 
and  the  case  remanded^  to  the  end  that  a  de- 


cree may  be  passed  in  accordance  with  this 
opinion. 

The  costs  in  both  courts  should  be  allowed 
out  of  the  fund. 
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Charles    COWLEY,    Admr.,  etc.,  of  Foster 

Ham,  Deceased, 

V. 

Jennie  S.  TWOMBLY. 

(173  Mass.  393.) 

!•  A  tmat  is  not  void  for  tndellnlte- 
nesa  of  tlie  benellclary  if  by  Its  terms 
the  whole  property  will  go  to  a  beneflclary 
designated  by  the  creator  of  the  trust,  who 
will  be  ascertainable  at  the  termination  of 
the  trust  at  the  latest. 

S.  A  trnat  In  not  made  void,  an  aflralniit 
public  policy,  by  tbe  provlMlon  that  In 
case  of  Che  death  or  divorce  of  the  wife  of 
the  beneficiary  before  its  termination  the 
whole  property  shall  vest  in  him,  but  in  case 
he  dies  while  yet  married  the  property  shall 
▼est  in  a  third  person. 

(May  10,  1899.) 

REPORT  by  the  Superior  Court  for  Middle- 
sex Coun'ty  for  the  opinion  of  the  Su- 
preme Judicial  Court  of  questions  arising 
upon  the  construction  of  the  will  of  Cyrus 
Ham,  deceased.    Judgment  for  defendant. 

The  action  was  brought  to  recover  for  the 
alleged  conversion  of  personal  property  of 
which  defendant  took  possession  after  the 
death  of  Foster  Ham.  The  property  was 
taken  possession  of  by  Foster  Ham  under 
the  terms  of  the  will,  and  at  the  time  of  his 
death  his  wife  survived  him. 

The  sixth  clause  of  the  will  upon  which  the 
question  arose  was  as  follows: 

"Sixth.  I  give,  devise,  and  bequeaith  to  my 
son,  Foster  Ham,  all  the  real  estate,  and  also 
all  the  personal  estate,  of  which  I  shall  die 
seised  or  possessed,  ...  to  said  Foster 
Ham,  not  for  himself  individually,  but  as 
trustee  in  trust  as  follows,  viz.:  Said  Fos- 
ter Ham,  as  trustee  under  this,  my  will, 
may.  in  hi^  discretion,  sell  and  dispose  of  any 
or  all  real  esrtate  coming  to  him  under  this 
will  as  such  trustee,  provided  that  the  mead- 
ow landfi  and  other  lands  adjoining  the  same 
shall  not  be  sold  at  any  leas  price  than  one 
hundred  dollars  per  acre,  and  provided  that 
my  land  known  as  the  'Dowse  Lot'  shall  not 
be  sold  at  any  less  price  than  two  thousand 
dollars;  and  said  Foster  Ham,  as  tru^e  of 
said  property,  may  invest  the  proceeds  of 
any  sale  or  sales  so  made  by  him  in  other 
real  estate^  or  in  the  stock  of  any  joint-stock 
company  or  corporation,  or  otherwise,  accord- 
ing to  his  best  discretion,  and  may  sell  the 
same,  and  reinvest  the  proceeds  from  sales 
BO  made  by  him,  in  his  discretion.  So  much 
of  the  rents  and  proceeds  of  real   estate  so 

Note. — For  a  question  somewhat  similar  to 
that    above   decided,   see   Born    ▼.    Horstmann 
(Cal.)  5  L.  B.  A.  677. 
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held  in  trust  by  him,  and  so  much  of  the  in- 
terest or  income  of  personal  estate  so  held  in 
trust  by  him,  as  he  shall  deem  necessary  lor 
the  comfortable  maintenance  of  my  deceased 
sister's  daughter,  Mrs.  Jennie  S.  Twombly, 
wife  of  Edgar  F.  Twombly,  of  Rochester,  in 
the  state  of  New  Hampshire,  he,  said  trustee, 
may  pay  to  her  from  time  to  time,  in  his  dis- 
cretion; or  he  may,  instead  of  paying  the 
whole  or  any  part  of  such  rents,  proceeds, 
interest,  and  income  to  said  Jennie,  add  the 
whole  or  any  part  thereof  to  the  principal  of 
said  trust  property  so  held  by  him  as  trustee 
under  this,  my  will,  and  he  shall  not  be  com- 
pelled to  pay  anything  to  or  for  said  Jennie 
except  in  his  own  discretion.  And  this  trust 
ehall  continue  so  long  ae  said  Foster  Ham 
shall  remain  the  husband  of  Mary  Jane  Ham, 
now  his  wife,  and  for  such  time  thereafter  as 
said  truetee  shall,  in  his  discretion,  desire 
and  determine,  provided  that  the  trust  afore- 
said shall  not  continue  for  more  than  ten 
years  after  said  trustee  shall  cease  to  be  the 
husband  of  said  Mary  Jane  Ham.  Upon  the 
termination  of  said  trust  by  the  death  or  di- 
vorce of  said  Mary  Jane  Ham  and  the  ex- 
piration of  ten  years  thereafter,  or  of  less 
than  ten  years,  if  said  trustee  shall  so  elect, 
my  will  is  that  my  said  son,  Foster  Ham, 
shall  have  and  retain  all  the  real  estate  and 
all  the  personal  estate  then  held  by  him,  as 
such  trustee,  as  his  own,  free  from  any  fur- 
ther trust,  to  have  and  to  hold  the  same  to 
him,  his  heirs  and  assigns,  to  his  and  their 
use  and  behoof,  forever,  free  from  any  trust 
or  obligation  whatsoever;  and,  in  case  my 
said  son  shall  die  prior  to  the  death  or  di- 
vorce of  his  said  wife,  then  my  will  is  that  all 
the  real  and  pen-sonal  estate  held  by  my  said 
son,  as  trustee  under  this,  my  will,  at  the 
time  of  his  decease,  shall  descend  to  my  said 
niece,  Jennie  S.  Twombly,"  of  Rochester,  in 
the  staite  of  New  Hampshire,  to  have  and  to 
hold  the  same  to  her,  her  heirs  and  assigns, 
forever." 

Messrs.  Charles  Covley  and  John  S. 
Patton,  for  plaintiff: 

Said  trust,  so  called,  is  invalid  because 
there  is  no  beneficiary  who  can  compel  its 
enforcement. 

The  will  provides  that  the  trustee  "shall 
not  be  compelled  to  pay  anyihin|^  to  or  for 
said  Jennie  except  in  his  own  discretion." 

Levy  V.  Levy,  33  N.  Y.  104;  O'Hara  v. 
DudUy,  96  N.  Y.  403,  47  Am.  Rep.  63 ;  Hol- 
land V.  Alcock,  108  N.  Y.  312;  Tilden  v. 
Green,  130  N.  Y.  29,  14  L.  R.  A.  33;  Fair- 
child  V.  Edson,  154  N.  Y.  199;  Williams  v. 
Williams,  8  N.  Y.  525;  Bead  v.  Williams, 
125  N.  Y.  560;  Re  Jarman,  L.  R.  8  Ch.  Div. 
584. 

Said  trust,  so  called,  is  subversive  of  good 
morals  and  of  normal  family  relations  and 
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is  contrary  to  public  policy,  and  therefore 
illag^  aod  Toid. 

Bean  v.  Griffiths,  1  Jur.  N.  S.  1045;  H,  v. 
W.  3  Kay  A  J.  382;  Cartioright  v.  Cart- 
tcright,  3  DeG.  M.&G.  982;  Brown  v.  Peck,  1 
Eden,  140;  Wren  t.  Bradley,  2  De  O.  &  S. 
49 ;  Conrad  v.  Long,  83  Mich.  78. 

The  decree  of  the  probate  court  in  itself 
is  ooncluBive  only  as  to  facts  neoeesary  to 
the  rendering  thereof. 

Burlen  t.  Shannon,  99  Mass.  200,  96  Am. 
Dec.  733 ;  Lea  v.  Lea,  99  Mass.  493,  96  Am. 
Dec.  772;  Dublin  y,  Chadhoum,  16  Mass. 
433;  Crippen  v.  Dexter,  13  Gray,  330;  Con- 
cha V.  Concha,  L.  K.  11  App.  Cas.  550;  East- 
man V.  Cooper,  15  Pidc.  276,  26  Am.  Dec. 
GOO;  Lord  v.  Chadhoume,  42  Ma  429,  66 
Am.  Dec.  290;  Ford  v.  Ford,  68  Ala.  141. 

A  will  cannot  vest  in  parties  any  rights  in 
contraTention  of  law  or  public  policy.  It 
cannot  operate  in  direct  opposition  to  a  posi- 
tive rule  of  law  which  negatives  the  es- 
toppel. 

Sherman  v.  Eakin,  47  Ark.  351 ;  Wehh  v. 
Davis,  37  Ark.  555;  Mcintosh  v.  Parker,  82 
Ala.  238;  Fairtitle  v.  Qilhert,  2  T.  R.  169; 
Lowell  V.  Daniels,  2  Gray,  161,  61  Am.  Dec. 
448;  Mason  v.  Mason,  140  Maes.  65;  Shevlin 
V.  Whelen,  41  Wis.  88;  Thompson  v.  Will- 
iams, 58  N.  H.  248;  Pells  v.  Wehquish,  129 
Ma«8.  469. 

Messrs,  Hathan  D.  Pratt  and  Qeorse 
E.  CooHraiiey  for  defoidant: 

Neither  the  death  nor  divorce,  mentioned 
in  the  clause  in  question,  constituted  the  con- 
dition upon  which  defendant's  interest  was 
to  become  vested,  but  the  death  of  Foster 
Ham  (his  wife  living  and  undivorced)  was 
the  time  marked  when  the  trust  was  to 
cease,  and  she  take  possession. 

Winslotc  V.  Ooodwin,  7  Met.  363 ;  Chirdner 
V.  Hooper,  3  Gray,  398;  Dunn  v.  Sargent, 
101  Mass.  336;  Loring  v.  Cames,  148  Mass. 
223 ;  Cummings  v.  Steams,  161  Mass.  507. 

There  is  no  rule  of  law  forbidding  one  to 
bold  property  in  trust  for  himself  and  others. 

1  Perry,  Tr.  4th  ed.  S  59 ;  1  Lewin,  Tr.  8th 
ed.  40. 

The  plaintiff's  intestate  having  accepted 
the  trust,  and  acted  under  it  during  his  life- 
time, neither  his  heir  nor  administrator 
could  repudiate  i%. 

1  Perry,  Tr.  4th  ed.  f  269 ;  Hill,  Trustees, 
4Ui  ed.  222. 

Assume  that,  of  the  three  contingencies 
which  mark  the  duration  of  the  trust,  one 
was  illegal,  its  termina'tion  upon  the  happen- 
ing of  either  of  the  other  two  legal  contin- 
gencies would  myt  be  thereby  affected. 

Kennedy  v.  Hoy,  106  N.  Y.  135;  Under- 
wood V.  Curtis,  127  N.  Y.  523;  Grime  v. 
Borden,  166  Maea.  198;  Fox  v.  Davis,  113 
Maes.  255,  18  Am.  Rep.  476;  Alhee  v.  Wy 
man,  10  Gray,  222. 

Barker»  J.,  delivered  the  opinion  of  the 
court: 

If  the  sixth  clause  of  the  will  created  a 
valid  trust,  all  of  the  personal  property  for 
which  the  plaintiff  sues,  except  the  one  arti- 
cle for  the  value  of  which  he  had  judgment  in 
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the  court  below,  was  held  by  his  inftestate 
only  in  his  capacity  as  trustee,  and  at  his 
death  was  not  assets  of  his  own  estate. 
Trecothick  v.  Austin,  4  Mason,  29;  Johnson 
V.  Ames,  11  Pick.  173,  181 ;  Buttrick  v.  King^ 
7  Met.  20;  Eunnmcell  v.  Lane,  11  Met  163; 
Farrelly  v.  Ladd,  10  Allen,  127.  Upon  the 
death  of  the  plaintiff's  intestate,  under  the 
terms  of  the  trust,  the  absolute  ownership 
of  aJl  the  trust  property  went  to  the  defend- 
ant. The  title  and  right  of  possession  be- 
ing in  her,  no  reason  is  shown  why  the  plain- 
tiff, as  administrator  of  the  esta/te  of  the  de- 
ceased tru«ftee,  has  any  claim  upon,  or  right 
to  possession  of,  the  property  of  the  trust. 

The  plaintiff  contends  that  the  trust  was 
void,  and  that  the  trust  property  belonged 
absolutely  to  his  intestate,  for  two  reasons: 
First,  that  the  trust  was  void  for  indefinite- 
ness  in  the  beneficiary;  and,  second,  because 
it  was  againat  public  policy,  as  tending  to 
break  up  the  marriage  relation  between  the 
testator's  son  and  the  son's  wife. 

There  is  no  such  indefiniteness  as  to  the 
beneficiary  as  to  make  the  trust  void.  In 
any  event,  l^e  trust  property  must  either 
vest  absolutely  in  the  son  before  his  death, 
or  then  muBt  vest  absolutely  in  the  defend- 
ant. During  the  continuance  of  the  trust, 
the  income  might  be  paid,  in  whole  or  in  part, 
to  the  defendant,  in  the  discretion  of  the 
trustee,  or  be  added  to  the  principal.  The 
terms  of  the  trust  made  it  certain  that  the 
whole  trust  property  should  go  to  a  benefici- 
ary designated  by  the  testator,  and  ascer- 
tainable at  the  latest  at  the  termination  of 
the  trust. 

The  scheme  of  the  trust  no  more  tended  to 
induce  the  son  improperly  to  procure  a  di- 
vorce between  himself  and  his  wife  than  to 
induce  him  to  procure  her  death.  Either 
event  would  give  the  son  an  estate  which 
otherwise  he  could  not  have.  But  the 
testator  was  under  no  obligation  to  give 
property  to  his  son,  and  had  full  right,  if  he 
chose,  to  give  it  to  the  defendant,  his  niece. 
There  is  here  no  gift  to  the  son  upon  a  con- 
dition that  the  son  should  lose  the  benefit  of 
the  gift  if  he  should  not  separate  from  his 
wife,  as  in  Wren  v.  Bradley,  2  De  G.  ft  S.  49, 
and  in  Conrad  v.  Long,  33  Mich.  79.  What 
the  testator  has  done  is  to  provide  that,  upon 
the  son's  death,  the  property  shall  go  to  the 
defendant,  unless  before  the  son's  ^sath  the 
woman  who,  when  the  will  was  made,  was 
the  son's  wife,  had  ceased  to  be  such,  by  rea- 
son of  death  or  divorce.  That  a  devisee  of  a 
contingent  remainder  will  benefit  by  the 
death  of  the  life  tenant  does  not  make  such 
a  devise  void,  as  against  public  policy,  be- 
cause tending  to  induce  the  remainderman  to 
compass  the  death  of  the  life  tenant.  The 
separation  of  husband  and  wife,  the  mar- 
riage continuing,  is  against  public  policy. 
Hence  conditions,  annexed  to  limitations  by 
settlements  or  wills,  providing  that  a  hus- 
band or  wife  shall  lose  the  benefit  of  an  es- 
tate unless  they  live  separate,  have  been  held 
void.  B.  V.  W,  3  Kay  ft  J.  382;  Oartwright 
V.  Cartuiright,  3  DeG.  M.  ft  G.  982;   Wrm 
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T.  Bradley,  2  De  G.  ft  S.  49;  Conrad  t.  Long, 
33  Mich.  79. 

But,  while  the  separation  of  pereonfl  who 
are  husband  and  wife  is  against  public  pol- 
icy, divorces  aire  provided  for^  sanctioned, 
and  regulated  by  law.  There  is  no  more 
likelihood  or  presumption  that  a  divorce  will 
be  wrongfully  broughit  about  by  one  of  the 
parties  to  a  marriage,  in  order  to  secure  prop- 
erty, than  that  a  death  will  be  so  occasioned. 
A  testator  no  more  offends  public  policy  by 
simply  making  his  bounty  contingent  upon 
the  occurrence  of  a  divorce  than  of  a  death. 

Judgment  on  the  finding. 


Philander  J.  CARLETON  et  at 


V. 


CHINA     MUTUAL     INSURANCE    COM- 
PANY. 


( Mass. 


) 


A  clause  In  a  marine  tnsnranee  poIiCT 

that  other  insurance  upon  the  same  property 
of  date  the  same  day  as  this  instrument 
shall  be  deemed  simultaneous  herewith,  and 
the  Insurer  shall  not  be  liable  for  more  than 
a  ratable  contribution  towards  the  loss,  re- 
fers to  the  date  when  the  instrument  Is  eze- 
cated,  and  not  to  that  when  the  risk  at- 
taches, so  that  the  insurer  Is  not  entitled  to 
prorate  with  policies  subsequently  issued,  al- 
though the  risk  attaches  simultaneously  on 
all  the  policies  subsequently  to  their  Issuance. 

(September  20,  1899.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Suffolk  County 
disallowing  a  part  of  plaintiff's  claim  in  a 
suit  upon  a  marine  insurance  policy.  Re- 
versed. 

The  policy  in  this  case  contained  the  fol- 
lowing clause:  "And  it  is  hereby  agreed, 
that  if  the  said  insurer  shall  have  made  any 
other  insurance  upon  the  property  aforesaid 
prior  in  date  to  this  instrument,  then  the 
said  infiunuioe  company  shall  be  answerable 
only  for  so  much  as  the  amount  of  such  prior 
insurance  may  be  deficient  towards  fully 
covering  the  property  hereby  ineured,  and 
the  said  insurance  company  shall  return  the 
premium  upon  so  muoh  of  the  sum  by  them 
insured,  as  they  shall  be  by  such  prior  insur- 
ance exonerated  from,  provided  that  no  re- 
turn premium  shall  be  made  for  any  passage 
whereon  the  risk  has  oommenced.  Other  in- 
surance upon  the  premises  aforesaid,  of  date 
the  same  day  as  this  instrument,  shall  be 
deemed  simultaneous  herewith,  and  the  said 
company  shall  not  be  liable  for  more  than  a 
ratable  contribution  in  the  proportion  of  the 
sum  by  them  insured  to  the  aggregate  of 
such  simultaneous   insurance."      The  ques- 

NOTB. — On  the  question.  What  constitutes 
doable  insurance  for  purpose  of  apportioning 
loss? — see  Clarke  v.  Western  Assur.  Co.  (Pa.) 
15  L.  R.  A.  127,  and  note;  also  Page  v.  Sun 
Ins.  Co.  (C.  C.  App.  Sd  C.)  88  L.  R.  A.  249. 
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tion  was  as  to  the  proper  construction  of  a 
part  of  this  clause. 

The  facts  are  sufficiently  staited  in  the 
opinion. 

Messrs.  Carver  A  Blodcett,  for  appel- 
lants: 

The  same  clause,  except  that  the  words 
"this  policy"  were  used  instead  of  "this  in- 
strument," was  construed  by  this  court  in 
the  year  1867,  in  the  case  of  Ryder  v.  Phas- 
nix  Ins.  Co.  98  Mass.  185. 

The  reason  of  the  change  made  by  insert- 
ing the  word  "instrument"  in  the  place  of 
the  word  "policy"  was  because  it  was  decided 
in  a  number  of  oases  that  the  words  "prior 
in  date  to  this  policy"  meant  the  same  as 
"prior  in  date  to  the  making  of  the  insur- 
ance," and  not  the  date  of  the  instrument, 
or  that  date  on  which  the  contract  purported 
on  its  face  to  be  written. 

The  construction  of  the  contract  will  be 
taken  most  strongly  against  the  defendant, 
and  the  contract  will,  if  possible,  be  held  to 
fully  indemnify  the  plaintiff. 

Palmer  v.  Warren  Ins.  Co.  1  Story,  360; 
Jordan  v.  Warren  Ins.  Co.  1  Story,  342; 
Graves  v.  Boston  Marine  Ins.  Co.  2  Cranch, 
419,  2  L.  ed.  324;  Harper  v.  Albany  Mut. 
Ins.  Co.  17  N.  Y.  194;  Chadsey  v.  Quion,  97 
N.  Y.  333;  Benedict  v.  Ocean  Ins.  Co.  31  N. 
Y.  339;  2  Phillips,  Ins.  §§  1251-1260. 

Mr.  Jolm  D.  Bryant,  for  appellee: 

The  clause  has  no  application  except 
where  there  is  over-insurance  by  policies 
not  simultaneously  attaching. 

1  Phillips,  Ins.  6th  ed.  S§  363,  365,  pp. 
188,  189;  2  Phillips,  Ins.  6th  ed.  p.  56,  9 
1263;  2  Parsons,  Marine  Ins.  295;  Whiting 
V.  Independent  Mut.  Ins.  Co.  15  Md.  297; 
Potter  V.  Marine  Ins.  Co.  2  Mason,  475 ;  Lee 
V.  Massachusetts  F.  d  M.  Ins.  Co.  6  Mass. 
208;  Perkins  v.  New  England  Marine  Ins, 
Co.  12  Mass.  214;  Wiggin  v.  Suffolk  Ins.  Co. 
18  Pick.  145,  29  Am.  Dec.  676;  Ryder  ▼. 
Phoenix  Ins.  Co.  98  Mass.  186. 

As  between  the  two  policies  written  for 
one  year  from  August  21,  1895,  there  was  no 
priority  of  insurance,  but  the  insurance  by 
both  the  policies  was,  in  contemplation  of 
the  parties  and  in  legal  effect,  simultaneous 
and  concurrent. 

Each  policy  was  to  take  effect  as  insur- 
ance on  the  same  day  and  at  the  same  hour, 
to  wit,  on  the  21st  of  August,  1896,  at  noon. 

To  ascertain  what  the  purpose  of  the  par- 
ties was,  as  well  as  to  determine  whether  or 
not  there  was  at  the  date  of  the  defendant's 
policies  now  in  suit  "prior  insurance"  on  the 
same  interest,  evidence  of  the  earlier  policies 
and  of  the  plaintiff's  procedure  as  to  renewal 
thereof  is  admissible. 

Columbian  Ins.  Co.  v.  Catlett,  12  Wheat. 
383,  6  L.  ed.  664;  Seamans  v.  Loring,  1  Ma- 
son. 127 ;  Palmer  v.  Warren  Ins.  Co.  1  Story, 
360;  Kent  v.  Manufacturers'  Ins.  Co.  18 
Pick.  19;  Reed  v.  Merchants'  Mut.' Ins.  Co. 
95  U.  S.  23,  24  L.  ed.  348. 

What  causes  priority  of  liability  is  "in- 
surance prior  in  date^"  not  a  policy  prior  in 
date. 


1899. 
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New  York  Ins,  Co,  v.  Thomas,  3  Johns. 
<;as.  1. 

Between  ih^  two  insurances  now  before 
the  court  there  was  no  priority.  Each  was 
for  one  year  from 'August  21,  1895,  at  noon. 

Where  the  policies  take  effect  in  the  order 
ol  their  dates,  prior  insurance  and  prior 
•date  of  policy  would  be  synonymous  terms. 
Not  so  where  the  policies  are  to  take  effect 
<oQly  »t  on«  and  the  same  fixed  future  date. 

Wiggin  v.  Suffolk  Ins,  Co.  18  Pick.  146, 
29  Am.  Dec.  576;  2  Phillips,  In^.  §  1252. 
Juries  V.  Wellfieti  Ins.  Co.  decided  May, 
1889,  U.  S.  Dist.  Ct  Dist  of  Mass. 

Iiathrop,  J.,  delivered  the  opinion  of  the 
-court: 

The  question  presented  in  this  case  is  a 
very  narrow  one.  It  arises  under  the  third 
part  of  what  is  known  as  the  "American 
^clause."  The  history  and  object  of  the  first 
two  parts  are  set  forth  in  Ryder  v.  Phoeniw 
Jns.  Co.  98  Mass.  185.  Briefly  etiated,  it 
may  be  said  that  by  the  general  maritime 
law,  the  French  ordinance  of  1681,  and  by 
the  custom  of  merchants  in  EnglaiMl  in  the 
latter  pcu-t  of  the  seventeenth  century,  in  the 
•xsase  of  two  policies  upon  the  same  property, 
the  amount  of  the  first  of  which  equaled  its 
full  value,  that  only  wcus  binding,  and  the 
second  underwriter  was  exempt,  and  re-* 
turned  the  premium,  less  a  certain  percent- 
•age.  If  the  first  policy  did  not  anu)unt  to 
the  whole  value  of  the  property,  the  second 
underwriter  was  liaible  for  the  surplus  only. 
It  WBB,  however,  decided  before  the  Ameri- 
•can  Kevolution  that  at  common  law  the  in- 
sured might  recover  from  either  insurer, 
ieaving  him  to  sue  the  other  for  contribu- 
tion. Thjfi  was  followed  by  some  oases  in 
this  country;  but  this  view  of  the  law  was 
not  8atisl«u:tory  to  merchants  and  under- 
"writers,  and,  in  consequence  of  this  dissatis- 
faction, an  attempt  was  made  to  change  the 
iaw  by  inserting  a  clause  in  the  policy  ex- 
pressing the  intent  of  the  parties,  and  the 
first  two  parts  of  the  clause  before  us  were 
early  adopted.  The  last  part  is  of  recent 
origin. 

The  contention  of  the  defendant  is  that  the 
policy  issued  by  the  Boston  Insurance  Com- 
pany, dated  August  14,  1895,  is  a  policy  sim- 
ultaneous with  the  one  issued  on  August  2, 
1895,  by  the  defendant,  because  each  policy 
was  on  freight  on  board  or  not  on  board  for 
•one  year  from  August  21,  1895,  at  noon. 
The  language  of  tiiis  part  of  the  clause  is: 
"Other  insurance  upon  the  premises  afore- 
said, of  date  the  same  day  as  this  instru- 
ment, shall  be  deemed  simultaneous  here- 
with, and  the  said  company  shall  not  be  lia- 
ble for  more  than  a  ratable  contribution  in 
the  proportion  of  the  sum  by  them  insured, 
to  the  aggp*egate  of  such  simultaneous  insur- 
ance." But  we  are  clearly  of  opinion  that 
the  objoct  of  this  clause  was  to  avoid  the  dif- 
ficulty presented  by  the  case  of  Potter  v.  Ma- 
rine Ins.  Co.  2  Mason,  475,  where  it  was  held 
'that,  if  two  policies  were  executed  on  thesame 
^y,  it  must  be  determined  which  of  them 
was  first  executed.     See  also  Brown  v.  Bart- 
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ford  Ins,  Co.  3  Day,  58.  The  earlier  provi- 
sions of  the  clause  provided  for  other  insur- 
ance "prior  in  date  to  this  instrument,"  and 
for  insurance  "subsequent  in  date  to  this 
policy."  Then  oomes  the  clause  in  question, 
on  which  the  defendant  relies;  and  it  is 
clear  that  the  words  in  the  third  clause,  "of 
date  the  same  day  as  this  instrument,"  re- 
fers to  the  date  when  the  instrument  waA 
executed,  and  not  to  the  date  when  the  risk 
attached.  This  is  the  natural  and  obvious 
meaning  of  the  words  used,  as  it  is  the  natu- 
ral and  obvious  meaning  of  the  correspond- 
ing words  in  the  other  clauses.  The  par- 
ties to  the  case  were  at  liberty  to  fix  the  date 
at  such  time  as  they  saw  fit,  and  they  have 
fixed  it  by  reference  to  the  day  of  the  execu- 
tion of  the  policies.  The  delendant  rcdiea 
upon  two  statements  of  Mr.  Phillips  (2 
Phillips,  Ins.  5th  ed.  S  1261):  "There 
seems  to  be  nothing  in  the  common  phraseol- 
ogy of  the  policy  to  prevent  the  construction 
that  the  clause  refers  to  the  commencement 
of  the  risk.  .  .  .  The  better  doctrine 
seems  to  be  that  the  clause  relative  to  prior 
insurance  in  the  common  form^  as  between 
the  underwriters  on  divers  policies,  has  ref- 
erence to  the  commencement  of  rhe  risk  up- 
on any  specific  subject."  The  section  in 
which  these  statements  occur  is  devoted  to 
a  consideration  of  the  case  of  American 
Ins.  Co.  V.  Oriswold,  14  Wend.  :-:9l),  and  a 
reading  of  the  entire  section  6ho\V4  that  tlie 
question  which  is  before  us  was  not  in  the 
mind  of  Mr.  Phillips  at  all,  nor  was  it  pre- 
sented in  the  case  he  was  considering.  Mr. 
Phillips  begins  the  section  by  stating  the 
questions  he  was  about  to  discuss  as  follows : 
"Whether,  if  divers  policies  containing  the 
clause  relative  to  prior  insurance  are  sucoes- 
sively  made  on  property  of  an  amount  suffi- 
cient at  the  outset  to  fill  them  all,  but  which, 
after  the  risk  has  begun,  is  diminished  be- 
low that  amount,  the  insurance  under  the 
several  policies  is  diminished  proportional- 
ly, or  the  risk  continues  to  the  full  amount 
on  the  prior  policies,  and  ceases  under  the 
subsequent  ones."  Then,  too,  the  language 
of  Mr.  Phillips,  in  connection  with  the  state- 
ments cited  by  the  defendant's  counsel, 
shows  that  he  was  considering  the  case  of 
two  or  more  policies  being  in  force,  and  then 
a  diminution  of  the  cargo  and  a  subsequent 
loss  greater  that  the  amount  covered  by  the 
first  policy.  On  this  question  Mr.  Phillips 
adopted  the  view  of  Senator  Tracy,  with 
whom  Senator  Jones  voted,  against  tifie  view 
of  Chancellor  Walworth,  the  president  of  the 
senate,  and  twenty  senators,  and  the  judg- 
ment of  the  supreme  court  against  the  first 
insurance  company  was  affirmed.  American 
Ins.  Co.  V.  Qriswoldy  14  Wend.  399.  We  do 
not  deem  it  necessary  to  discuss  the  case 
last  cited  at  any  length,  but  merely  to  state 
some  of  the  facts.  The  appellant,  on  May 
17,  1824,  insured  the  appellees  in  the  sum  of 
$20,000  for  the  term  of  eighteen  months, 
commencing  at  the  day  of  the  date  of  the 
policy,  on  goods  laden  or  to  be  laden  on 
board  a  certain  ship.  The  policy  contained, 
in  substance,  the  first  two  parts  of  the  clause 
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relating  to  prior  and  subeequent  insurance 
which  are  in  the  policy  before  us,  but  did 
sot  contain  the  laet  part.  The  vessel  sailed 
on  May  21,  1824,  with  a  cargo  invoiced  at 
over  $40,000.  On  May  26,  the  appellees  pro- 
cured another  policy,  upon  the  same  risk  in 
a  different  company,  for  $10,000,  commenc- 
ing May  18,  1824;  and  two  days  after  pro- 
cured another  policy  upon  the  same  risk,  in 
a  third  company^  for  $15,000,  for  the  term 
of  eighteen  months,  oommencing  on  the  day 
of  the  date  of  the  last  policy.  The  latter 
policies  were  of  similar  tenor  and  effect  in 
all  respects  as  the  first,  except  as  to  the  com- 
mencement and  termination  of  the  eighteen 
months.  On  October  6,  1824,  the  vessel  ar- 
rived at  Oallao,  and  cargo  amounting  to 
nearly  $21,000  was  landed  and  disposed  of. 
On  November  3,  the  ship  and  cargo,  invoiced 
at  $27,000,  were  seized  by  the  Spanish  mili- 
tary commandant,  and  lost  to  the  owners. 
While  the  latter  part  of  the  clause  is  not  to 
be  found  until  within  recent  years,  the  other 
parts  have  been  before  the  courts  in  nuiny 
oases,  and  we  have  not  found  one  in  which 
there  is  a  suggestion  that  the  words  have 
any  different  meaning  from  that  which  they 
naturally  import.  The  cases  on  the  Ameri- 
can clause  are  collected  in  1  Parsons,  Marine 
Ins.  285-296,  and  2  Phillips,  Ins.  5th  ed.  $§ 
1251-1264.    The  only  decision  that  we  axe 


aware  of  that  supports  the  defendant's  view- 
is  that  of  one  of  the  eleven  ohancelloro  of  the* 
state  of  Tennessee,  under  a  policy  similar  to 
that  in  the  case  at  bar ;  but,  as  he  was  over- 
ruled by  the  supreoM  court  of  that  state,  the 
weight  of  authority  on  this  point  is  in  favor 
of  the  plaintiffs.  Denting  v.  Merchantt^ 
Cotion^Preas  d  Storage  Co,  00  Tenn.  306» 
300-346,  13  L.  R.  A.  518.  Moreover,  it  is 
to  be  said  that  the  ground  of  the  chancellor's 
view  was  that,  the  policies  being  open  pol- 
icies, the  property  was  not  insured  until  it 
came  within  the  scope  of  the  policies,  and 
it  was  s»aid:  "The  rule  making  the  date  of 
the  policy  the  date  of  the  insurance  applies 
to  valued  policies,  but  not  to  open  policies." 
In  the  case  at  bar  the  policies  were  not  open 
policies,  and,  although  the  risk  did  not  be- 
gin to  run  until  a  future  day,  this  did  not 
prevent  the  parties  from  making  the  ques- 
tion of  prior  or  subsequent  insurance  depend 
upon  the  day  of  the  execution  of  the  policy, 
instead  of  the  day  of  the  attaching  of  the 
risk.  In  reaching  this  conclusion,  we  have 
assumed  that  the  evidence  objected  to  by  the 
plaintiffs  was  admissible. 

There  must  therefore  be  «  judgment  for 
the  plaintiff 8  for  SI, 4^6.96,  with  interest, 
thereon  from  May  1,  1897. 

So  ordered. 
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DENNIS,   Admr.,   etc.,   of  Emily  J. 
ShuU,  Deceased, 

V. 

Ella  HOLSAPPLE. 
(148  Ind.  207.) 


1.  A  devise  of  an  eiitate  to  the  one  ipvlio 
■liall  take  care  of  teiitatrlx  during  her 
last  sickness,  whose  claim  shall  be  evidenced 
by  a  written  request  for  such  services  signed 
by  testatrix,  is  valid. 

9.  A  letter  reqaeiittnflr  the  iie^Tlces, 
and  parol  evidence  of  their  perforn&- 
ance,  are  admissible  to  establish  a  claim  un- 
der a  will  giving  testatrix's  estate  to  the  one 
who  shall  take  care  of  her  during  her  last 
illness,  and  whose  claim  shall  be  evidenced 
by  a  written  request  for  such  services  signed 
by  testatrix. 

(September  16,  1897.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Washing>ton 
County  in  favor  of  plaintiff  in  an  aotion 
brought  for  the  construction  of  the  will  of 
Emily  J.  Shull,  deceased,  and  for  an  order 
directing  her  administrator  to  turn  over  as- 
sets of  her  estate  to  plain-tiff.     Affinn*id. 

Note. — The  sufBciency  of  a  gift  by  will  to  a 
person  not  named  in  the  will,  but  whose  iden- 
tity is  determined  by  a  letter  from  the  testa- 
trix, presents  a  novel  question,  though  it  does 
not  seem  to  be  a  very  difficult  one. 

As  to  the  sufficiency  of  a  letter  as  a  will,  see 
Re  Kichardson  (Cal.)  15  L.  R.  A.  635,  and  note. 
46  L.  R.  A. 


The  facts  are  stated  in  the  opinion. 

Mr.  Harvey  Moxvia,  for  appellant: 

The  testatrix  undertook  to  reserve  to  her- 
self the  power  to  select,  and  by  a  writing  in 
tlie  future  to  appoint^  the  beneficiary  under 
her  will. 

The  law  denies  the  testator  this  power. 
In  such  a  case  the  will  is  incomplete.  >vnd  the 
testator  cannot  ref^erve  to  himself  tlie  power 
to  complete  it  in  the  future  by  an  infomi;U 
writing,  as  was  attempted  in  this  case. 

1  Kedf.  Wills,  271,  S  22,  and  notes; 
Qrimes  v.  Harmon,  35  Ind.  198,  9  Am.  Rep. 
690;  Gallego  v.  Atty,  Gen.  3  Leigh,  450,  24 
Am.  Dec.  650. 

The  letter  cannot  be  considered  as  incor- 
porated into  the  will  and  therefore  a  part  of 
H,  because  it  was  not  in  existence  when  the* 
will  was  executed. 

Fickle  V.  Snepp,  97  Ind.  291,  49  Am.  Rep. 
449;  Newton  v.  Seaman's  Friend  Soc.  130« 
Mass.  91,  39  Am.  Rep.  433 :  1  Jarman,  Will», 
228,  note  24,  229;  1  Redf.  Wills,  278,  279,  H 
12,  15;  2  Thornton  &  B.  Administration  & 
Settlement  of  Estates,  959. 

The  letter  is  not  sufficient  as  a  codicil  to^ 
the  will,  because  not  signed  and  attested  as 
required  by  our  statute. 

Rev.  Stat.  1894,  §  2746. 

All  instruments  of  a  testamentary  char- 
acter, disposing  of  property  at  the  death  of 
the  owners  thereof,  must  be  executed  in  the- 
manner  that  wills  are  required  to  be 
cuted. 
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McCa/riff  t.  Waterman,  84  Ind.  550; 
Moore  y.  Stephens,  07  Ind.  271. 

An  ioffomial  documefnt,  aMumuig  to  ap- 
point a  lega/tee  or  devisee,  executed  by  the 
t€sta4j'ix  Bubeequeni  to  the  execution  of  the 
will,  cannot  have  that  effect. 

1  Jarman,  Wills,  232,  233 ;  1  Redf .  Wills, 
271 :  Beach,  Wills,  51,  S  32. 

This  letter  not  having  become  a  part  of 
the  will  by  incorporation  into  the  same,  and 
not  bavixig  been  so  attested  as  to  entitle  it 
to  probai«,  oaomot  be  considered  in  constru- 
iog  th«  will  proper. 

Wright  v.  Wright,  5  Ind.  389. 

The  ti^le  to  property  cannot  be  vested  by 
will,  ao  as  to  cut  out  tiie  legal  heir,  without 
nammg  some  person  in  the  will,  to  take  the 
estate. 

Doe  eat  dent.  Clendenning  v.  Laniua,  3 
Ind.  441 ;  Mclntire  v.  Cross,  3  Ind.  444. 

The  eortire  will  is  void  because  it  does  not 
make  a  disposition  of  the  property  or  any 
part  of  the  property  of  the  deceased  to  any 
person,  either  natural  or  artificial,  capable 
of  taking  the  same,  or  any  part  thereof. 

Mclntire  v.  Cross,  3  Ind.  444. 

The  writing  alone  must  furnish  the  evi- 
dence necessary  to  establish  the  identity  of 
the  beneficiary,  and  any  defect  in  the  writ- 
ing oannot  be  supplied  by  parol,  and  if  the 
writing  falls  short  of  the  requirements  pre- 
scribed by  the  will,  and  wants  the  legal  for- 
malities required  by  statute,  then  it  cannot 
supply  the  omitted  part  of  the  will,  and  can 
have  no  effect  whatever. 

McNear  v.  Roberson,  12  Ind.  App.  87. 

No  paper  oan  be  incorporated  into  a  will 
so  as  to  beccHne  a  part  of  it  which  was  not 
in  existence  when  the  will  was  executed,  and 
eo  clearly  identified  by  the  will  itself  that  it 
will  not  need  extrinsic  evidence  to  determine 
whether  it  is  the  paper  referred  to  or  not. 

1  Jarman,  Wills,  229,  230;  1  Redf.  Wills, 
271,  272,  notes  1,2. 

Where  there  is  no  ambiguity  or  apparent 
mistake  in  the  will,  evidence,  whether  writ- 
ten or  parol,  is  not  admissible  to  change  or 
vary  it,  or  to  supply  a  supposed  omission. 

Fraim  v.  Millison,  59  Ind.  123;  Rapp  v. 
Heehling,  124  Ind.  36,  7  L.  R.  A.  498. 

A  will  is  void  for  uncertainty,  where  the 
person  intended  to  be  benefited  thereby  is  not 
named,  or  so  described  therein  that  he  oan 
be  identified. 

2  Bouvier,  Law  Diet.  669,  S  13. 

Letters  and  oral  declarations  of  the  testa- 
tor are  not  admissible  to  show  the  intention 
of  the  testator. 

2  Bouvier,  Law  Diet.  669,  S  13;  Strode  v. 
Russel,  2  Vern.  625;  Mann  v.  Man/n,  14 
Johns.  1. 

Messrs.  Alspaush  .St  I«awler  also  for 
appellaait. 

Messrs,  Zarims  A  Hottel  for  appellee. 

Jordan,  J.,  delivered  the  opinion  of  the 
eonrt: 

This  was  a  proceeding  in  the  lower  court 
by  the  appellee,  Ella  Holsapple,  to  secure  a 
construction  of  the  last  will  of  Emily  J. 
Shull.  deceased,  and  to  obtain  an  order  di- 

4G  L.  R.  A. 


recting  the  appellant,  the  administrator,  to 
turn  over  to  the  foi^ner  certain  property  to 
which  she  claimed  to  be  entitled  as  a  devisee 
under  the  will  in  question.  She  prevailed 
in  the  action,  and  obtained  the  relief  de- 
manded. Prior  to  the  Institution  of  this 
proceeding,  the  will  had  been  duly  probated, 
and  appellant  appointed  as  administrator  of 
the  estate  with  the  will  annexed.  The  er- 
rors assigned  are  based  upon  the  sufficiency 
of  the  oomplaint  upon  the  demurrer,  and 
overruling  the  appellant's  motion  for  a  new 
trial.  The  will  over  which  tlie  co(Qtroversy 
arose  was  duly  executed  by  Emily  J.  Shull 
on  April  9,  1889,  and  was  probated  in  the 
circuit  court  of  Washington  county,  Indi- 
ana, January  7,  1896,  in  which  county  the 
testatrix  resided  and  died.  The  will,  omit- 
ting the  attesting  clause,  is  as  follows: 

The  following  is  the  last  will  and  testa- 
ment of  Emily  J.  Shull  of  Salem,  Indiana^ 
to  wit:  So  far  as  my  property  which  I  leave 
at  my  death  is  concerned,  I  declare  the  fol- 
lowing to  be  my  desire  and  will:  1.  Any 
valid  debts  due  from  me  at  my  death  shall 
be  paid.  2.  I  command  that  my  funeral  at 
my  death  shall  be  decent,  and  rendered  in  a 
proper  manner.  3.  Also  I  direct  my  execu- 
tor to  erect  at  my  grave  a  proper  monument, 
not  to  cost  less  than  seventy- five  dollars 
($75).  4.  Whoever  shall  take  good  care  of 
me,  and  maintain,  nurse,  clothe,  and  furnish 
me  with  proper  medical  treatment  at  my  re- 
quest, during  the  time  of  my  life  yet  when  I 
shall  need  the  same,  shall  have  all  of  my 
property  of  every  name,  kind,  and  descrip- 
tion left  at  my  death.  5.  The  person  or  per- 
sons whom  shall  be  selected  by  me  to  earn 
my  estate,  as  provided  in  4th  clause,  shall 
have  a  written  statement  signed  by  me  to 
that  effect,  to  entitle  her,  him,  or  them  to  my 
estate.  6.  Samuel  B.  Voyles  of  Salem  is 
nominated  for  my  executor  of  this  will. 
[Signed.]  Emily  J.  Shull. 

On  January  6,  1895,  the  testatrix  wrote 
and  sent  the  following  letter  to  the  appellee: 

Well,  Ella  I  am  sick.  I  want  you  to 
come  and  stay  with  me.  I  don't  think  I 
can  live  many  weeks.  If  you  don't  come,  I 
will  try  and  get  some  of  Lina  Olark'e  to  stay. 
If  you  don't  come  you  will  rue  it.  I  have 
made  my  will,  and  whoever  stays  with  me  at 
my  last  hours  gets  everything  I  have  except 
funeral  expenses  paid.  I  don't  want  your 
father  or  the  ShiUls  to  have  a  cent  of  my 
earnings,  and  want  you  to  have  everything 
I  have  after  my  death  and  funeral  expenses 
are  paid.     Don^  fail  to  come. 

Emily  J.  Shull. 

This  letter,  together  with  the  will,  upon 
the  trial,  over  appellant's  objeotions,  was  ad- 
mitted in  evidence.  There  is  no  controversy 
over  the  facts.  Among  other  things,  it  was 
admitted  by  the  parties  upon  the  trial  that 
the  appellee  was  the  granddaughter  of  the 
testatdrix,  and  the  person  to  whom  the  letter 
set  out  was  addressed ;  that  she  received  tha 
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muaitf  and  in  response  to  the  request  therein 
«he  came,  and  remained  with  Mrs.  Shull, 
wai4^  upon,  and  took  care  of  her  until  she 
died.  The  contention,  substantially,  of  ap- 
pellan^t's  learned  counsel  is:  (1)  Theit  th« 
will  is  invalid  for  the  reason  thfl4;  it  does  not 
name  any  devisee;  (2)  that  the  testatrix 
undertook  by  her  pretended  will  to  reserve 
to  herself  the  right  or  power  to  name  the 
beneficiary  by  the  written  statement  men- 
tioned iai  the  will,  and  which  was  written 
after  the  execution  thereof.  They  further 
insiat  that  the  person  to  whom  Mrs.  Shull 
a^ttempted  to  bequeath  her  estate  is  not  made 
certain  by  the  will,  and  that  the  latter  does 
not  furnish  the  means  by  which  a  devisee 
ean  be  identified.  For  any  and  all  of  these 
reasons  they  insist  that  under  the  law  the 
will  is  void,  and  the  court  erred  in  admitting 
it  and  the  letter  in  question  in  evidence  ana 
in  hearing  evidence  to  identify  appellee  as 
the  beneficiary  under  the  will.  We  concur 
with  the  contention  of  counsel  for  appellant, 
that  a  testator,  under  the  law,  is  not  author- 
ized  or  invested  with  the  power  of  reserving 
in  his  will  the  right  to  name  or  appoint  a 
legatee  or  devisee  .by  means  of  a  written 
statement  or  instrument  of  the  character  or 
kind  as  is  the  letter  heretofore  referred  to, 
and  set  out  in  this  opinion.  Neither  are 
<K)urts  permitted  to  receive  extrinsic  evi- 
dence in  order  to  add  to,  vary,  or  change  the 
literal  meaning  of  the  terms  of  a  will,  or  to 
give  effect  to  what  may  be  supposed  or  pre- 
sumed to  have  been  the  unexpressed  inten- 
tion of  the  testator.  However,  it  is  a  well- 
aflirmed  legal  principle  that  a  will  may  be 
explained  by  such  evidence — First,  as  to  the 
person  intended;  second,  the  thing  intended; 
third,  the  intention  of  the  testator,  as  to 
each,  when  the  employment  of  such  evidence 
does  not  result  in  making  more  or  less  of  the 
will  than  its  terms  import.  Or,  in  other 
\vords,  the  law  never  opens  the  door  to  parol 
evidence  in  order  to  add  to  or  take  from  such 
instrunients,  but  for  the  Intimate  purpose 
only  of  applying  their  terms  or  provisions 
to  the  objects  or  subjects  therein  referred  to, 
and  in  order  to  reach  a  correct  interpreta- 
tion of  such  language  or  terms  as  are  therein 
expressed.  Orimes  v.  Harmon^  35  Ind.  198, 
^  Am.  Rep.  090;  Dougherty  v.  Rogers,  119 
Ind.  254,  3  L.  R.  A.  847;  Sturgia  v.  Work, 
122  Ind.  134;  Barttoig  v.  Schiefer,  147  Ind. 
i^4.  Courts,  however,  in  the  main,  entertain 
great  respect  for  the  will  of  those  who  are 
dead,  and  it  is  always  their  earnest  desire  to 
earry  into  effect  the  terms  and  provisions 
thereof,  and  it  is  only  when  the  instrument 
-violates,  or  is  not  in  accord  with,  the  well- 
settled  rules  of  law,  or  is  utterly  uncertain, 
that  the  carrying  out  of  the  disposition  of 
the  estate  thereunder  is  denied.  The  au- 
thorities fully  affirm  the  rule  that  it  is  not 
essentially  necessary  that  the  testator,  in  his 
will,  name  the  legatee  or  devisee,  in  order  to 
^ve  effect  to  the  bequest.  It  is  sufficient  if 
he  is  so  described  therein  as  to  be  afi- 
eertained  and  identified.  1  Redf.  Wills,  p. 
274.  See  Schouler,  Wills,  §S  573,  584-586, 
-692,  593;  Beach,  Wills,  p.  148,  S  83;  Cheney 
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V.  Belman,  71  Ga.  38*4;  Bart  v.  Marks,  4 
Bradf .  161 ;  Stubbs  v.  Sargon,  2  Keen,  255,  3 
Myl.  ft  C.  507. 

Extrinsic  evidence,  however,  in  such  cases, 
does  not  create  the  devisee  or  legatee,  but 
only  serves  to  point  out  the  person  intended 
as  such  by  the  testator  in  his  will.  In  Hart 
V.  Marks,  4  Bradf.  161,  in  course  of  the  opin- 
ion it  is  said:  "  Parol  proof  may  always  be 
used  to  apply  the  will — ^that  is,  to  ascertain 
the  person  intended  by  the  testator  by  a  de- 
scription. ...  It  is  entirely  competent 
to  point  out  by  proof  the  person  who  answers 
the  description  of  a  legatee  as  contained  in 
a  will."  The  will  involved  in  the  case  of 
Stuhhs  V.  Sargon,  2  Keen,  255,  3  Myl.  ft  C. 
507,  devised  certain  freehold  estates  to  trus- 
tees, the  annual  income  of  which  was  to  be 
paid  to  the  sister  of  the  devisor  during  the 
life  of  the  former,  and  after  her  death  to  dis- 
pose of  the  estate  to  the  partners  of  the  tes- 
tatrix who  should  be  in  partnership  with 
her  at  the  time  of  her  death,  or  to  whom  she 
might  have  disposed  of  her  business.  The 
court  held  in  that  appeal  that  this  was  a 
good  devise  to  the  persons  to  wIkmu  it  was 
ascertained  that  the  testatrix  had  disposed 
of  her  business  in  her  lifetime.  In  1  Red- 
field  on  Wills,  p.  275,  the  learned  author,  in 
his  conmients  upon  this  decision,  says: 
"This  was  regarded  as  nothing  more  than  a 
description  of  the  legatee,  instead  of  naming 
him,  and  we  suppose  the  right  to  do  that  was 
never  questioned.  And  whether  the  legatee 
were  to  be  ascertained  at  the  date  of  the  will, 
or  at  the  death  of  the  testator,  or  upon  the 
determination  of  an  intervening  estate, 
which  should  only  begin  at  the  decease  of 
the  testator,  has  never  been  considered  ma- 
terial. One  may  give  real  or  personal  estate 
to  his  wife,  to  the  children  of  his  brother, 
and  to  the  next  of  kin  of  the  testator,  after 
the  decease  of  all  his  lineal  descendants,  and 
in  all  these  cases  and  many  others  the  de- 
vise may  be  so  expressed  as  to  raise  serious 
question  not  only  in  regard  to  the  identity 
of  the  persons,  which  may  be  ascertained  by 
resort  to  extraneous  evidence;  but  also,  as 
to  the  period  at  which  the  description  of  per- 
sons or  classes  is  to  be  applied,  and  this 
must  be  removed  by  legal  construction. 
But  we  have  never  supposed  any  doubt  could 
exist  in  regard  to  the  complete  disposition 
of  the  property  under  such  a  devise." 

In  the  light  of  the  principles  declared  and 
supported  by  the  authorities  to  which  we 
have  referred,  and  others  of  a  like  import, 
we  may  proceed  to  consider  and  determine 
the  question  involved  under  the  will  in  con- 
troversy. An  examination  of  its  terms  and 
provisions  discloses  that  the  evident  intent 
and  purpose  of  the  testatrix  thereunder  was 
to  make,  at  her  death,  the  object  of  her 
bounty  the  person  who  at  her  request  should 
take  good  care  of  her,  and  provide  for  and 
administer  to  her  wants  and  necessities  as 
therein  provided.  The  manifest  purpose  of 
the  provision  embraced  in  clause  5,  when 
construed  in  connection  with  clause  4,  was 
to  fix  or  declare  what  should  be  the  requisite 
proof  of  the  fact  t^t  the  person  who  per- 
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formed  the  required  serrices  and  complied 
\nth  the  conditions  impoeed  by  clause  4,  had 
been  selected  and  requeeted  to  do  so  by  the 
ie»tatrix.  The  written  statement,  as  men- 
tioned, was  to  be  the  evidence  of  such  fact. 
The  provision  of  clause  5  cannot  be  consid- 
ered as  a  reservattion  to  appoint  in  the  fu- 
ture, under  the  written  statement  referred 
to,  the  peireon  who  was  to  take  the  property 
bequeathed.  The  statement  or  request, 
signed  and  sent  to  appellee  by  Mrs.  Shull, 
in  pursuance  of  this  provision  in  her  will, 
was  not  testamentary.  No  one  was  ap- 
pointed thereby  to  take  the  e8ta;te  devised. 
It  simply  advised  appellee  of  the  provisions 
made  by  the  will,  and  requested  her  to  oome 
and  stay  with  the  testatrix,  and  could  be  em- 
ployed only  as  it  was  upon  the  trial  to  aid 
in  the  idenrtifioatioin  of  the  person  described, 
and  declared  in  the  will  to  be  entitled  to  the 
bequest.  The  will,  although  not  skilfully 
drawn,  nevertheless,  we  think,  made  a  com- 
plete disposition  of  all  Mrs.  Shuli's  estate. 
It  is  true,  as  insisted,  that  it  did  not  name 
any  particular  person  as  devisee,  nor  was 
there  anyone  at  the  time  of  its  execution 
who  occupied  the  status,  or  answered  to  the 
-beneficiary  therein  descrrbed;  still,  however, 
it  so  designated  the  person  whom  the  tes- 
tatrix contemplated  and  intended  should 
have  the  estate  bequeathed  that  he  or  she, 
by  the  means  thereof,  at  her  death,  could  be 
•clearly  identified,  and  ascertained  by  the  aid 
■of  exUvneoufl  factA.  It  was,  at  least  in  this 
respect^  suiliciently  certain  as  to  fall  within 
the  principle  of  the  ancient  maxim  of  the 
law,  Id  cerium  eat  quod  cerium  reddi  poieat. 
The  testatrix  substantially  declared  therein 
tlutt  "whoever,  at  her  request,  performed  the 
f^ervices  exacted  thereunder,  and  complied 
with  the  conditions  imposed,  should  have  all 
of  her  property  of  every  name,  kind,  and  de- 
i*oription/'  and  further  provided  that  the 
person  selected  by  her  to  serve  as  mentioned 
should  have  the  statement  referred  to  in 
-clause  5.  These  facts  were  the  standard  or 
test  by  which  the  beneficiary  was  to  be  de- 
termined. In  the  search  to  ascertain  the 
person  entitled  to  the  property  according  to 
the  terms  of  the  instrument  it  was  legiti- 
mate to  prove  all  facts  referred  to  in  the  will 
j:oing  to  identify  such  person.  7  Am.  & 
Eng.  Ene.  Law,  p*.  93.  The  will  is  not  in  the 
condition  iit  would  be  had  the  name  of  the 
devisee  been  entirely  blamk,  with  no  sufficient 
terms  or  provisions  therein  descriptive  of  the 
beneficiary   intended.    Under   such   circum- 


stances parol  evddenoe  could  not  be  invoked^ 
and  the  will  would  be  void  in  this  respect 
for  uncertainty.  Appellee  is  the  only  one 
who  claims  under  the  will  the  property  de- 
vised. The  evidence,  together  with  the 
agreement  of  the  parties,  conclujsively  shows 
that  she,  at  the  time  od  the  death  of  the  tes- 
tatrix, occupied  the  status  of,  and  in  all  re- 
specte  responded  to,  the  person  described  to 
whom  Mrs.  Shull  intended  her  estate  to  go; 
while  the  insistence  of  appellant's  counsel 
may  be  conceded,  that  in  making  her  will 
Mrs.  Shull  left  the  person  whom  she  thereby 
intended  to  become  t^e  object  of  her  bequest 
te  depend,  in  a  sense,  tipon  the  happening  of 
future  evente.  This  person,  it  is  true,  de- 
pended upon  the  future  volition  of  the  tes- 
tatrix in  being  diosen  te  perform  the  exact- 
ed services,  and  upon  the  consent  of  the  lat^ 
ter  in  accepting  the  request,  and  in  discharg- 
ing the  obligation  imposed  by  fhe  will;  but 
the  subsequent  volition  exercised  by  Mre. 
Shull  in  this  respect  cannot  be  deemed  or 
oonsidered  in  a  legal  sense  as  testamentary 
in  its  nature  or  character.  It  is  no  more 
so  than  had  she  been  a  feme  Bole  at  the  time 
she  executed  her  will,  and  thereby  devised 
her  estate  to  her  surviving  husband.  To  il- 
lustrate: An  unmarried  man  may  make  a 
valid  bequest  to  his  wife  and  children,  al- 
though he  has  neither  at  the  execution  of  the 
will.  If,  however,  he  leaves  surviving  him 
either  a  widow  or  children  at  his  decease, 
she  or  they,  as  the  case  may  be,  would  take 
under  the  will,  though  not  eufitaining  that 
relation  to  him  at  the  date  of  his  execution. 
That  this  would  be  the  result,  under  sucn  a 
will,  it  is  said  in  a  footnote  in  1  Red  field. 
Wills,  p.  276,  has  never  been  questioned,  al- 
though the  person  who  became  the  wife  of 
the  testator  depended,  in  a  sense,  upon  the 
future  will  of  the  testator  in  making  the  se- 
lection, and  also  upon  the  consent  of  the  per- 
son who  became  his  wife.  Without  further 
extending  this  opinion,  we  sustain  the  valid- 
ity of  the  mil  in  dispute,  and,  under  the  cir- 
cumstances of  the  case,  the  court  did  not  err 
in  admitting  in  evidence  the  letter  or  state- 
ment in  question,  nor  in  admitting  the  other 
facts  to  prove  that  appellee  was  the  person 
who,  at  the  request  of  the  testatrix,  dis- 
charged the  obligations  imposed  by  the  will. 
The  complaint  was  sufficient  for  the  relief 
demanded,  and  the  demurrer  thereto  was 
properly  overruled,  and  also  the  motion  for 
a  new  trial. 
Judgmeni  affirmed. 


IOWA  SUPREME  COURT. 


Emma  Sophia  HILPIPRE,  Appt,, 

V. 

Catherine  dAUDE  ei  al. 

( Iowa ) 

1.  An  aclciaofTledflrmeiit  of  an  Inatm- 
ment  adopttnflr  a  elilld,  which  Is  required 
to  be  made  like  that  of  a  deed  of  real  estate. 


may  be  taken  by  a  deputy  clerk,  under  Code, 
f  277,  which  gives  him  authority  to  take  ac- 
knowledgment "of  instruments  in  writing,'* 
although  I  1955,  providing  for  the  acknowl- 
edgment of  conveyances  of  real  estate  before 
**6omo  judge  or  clerk,"  does  not  specifically 
mention  deputies,  as  this  section  is  to  be  con- 
strued with  i  277. 


NoTS. — For  Index  as  part  of  the  records  of  I  A.  893;  also  Armstrong  v.  Austin  (S.  C.)  29  L. 
title,  see  note  to  Dewey  v.  Sugg  (N.  C.)  14  L.  B.  I  B.  A.  772. 
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9.  Tbe  tnilexliiflr  of  an  tniitriin&eiit 
adopttnv  a  child,  under  the  original  name 
of  the  child,  and  also  under  the  name  of  the 
chlid  after  adoption,  safflciently  complies 
with  Code,  I  230d,  providing  for  an  index  of 
the  name  of  the  parents  as  grantor  and  of 
that  of  the  child  as  grantee  in  its  original 
name,  since  the  failure  to  follow  the  statu- 
tory method  exactly  cannot  work  any  preju- 
dice, and  the  Index  is  not  essential  to  the  va- 
lidity  of  the  instrument. 

8.  A  will  la  revoked  by  the  testator's 
Mvbseavent  adoption  of  a  cblld,  under 
Code  1873,  U  2307,  2310,  which,  without 
exception  c>r  qualification,  declare  that  all 
rights,  duties,  and  relations  between  the  par- 
ent and  child  by  adoption,  including  the 
right  of  inheritance,  shall  be  the  same  that 
exist  by  law  between  parent  and  child  by 
lawful  birth,  and  f  3276  of  the  present  Code, 
which  provide*!  that  the  subsequent  birth  of 
a  legitimate  child  to  the  testator  before  his 
death  will  operate  as  a  revocation  of  his  will. 

(October  7,  1899.) 

APPEAL  bv  plainUff  frwn  a  decree  of  the 
District  Ck>urt  for  Wright  County  refus- 
ing to  partition  certain  real  estate  because 
of  plaintiff's  lack  of  interest  therein.  Re- 
versed. 

The  facta  are  statcnl  in  the  opinion. 

Messrs,  Iiadd  &  Rogers,  for  appellant: 

The  birth  of  a  child  subsequent  to  the 
making  of  a  will,  and  prior  to  the  death 
of  the  decedent,  operates  as  a  revocation, 
BO  far  as  the  rights  of  the  child  are  con- 
cerned. 

McCullum  ▼.  McKcnziey  26  Iowa,  510; 
Negus  v.  Negus,  46  Iowa,  487,  26  Am.  Rep. 
157  J  Alden  v.  Johnson,  63  Iowa,  124,  18  N. 
W.  696. 

Why  should  not  the  solemn  voluntary  act 
of  the  det^ased.  while  acting  in  strict  con- 
formity with  all  the  requireme(n.ts  of  the 
statute  making  provisions  for  the  adoption 
of  children,  have  the  same  force  and  effect? 

It  has  been  held  in  Maine  that  where  there 
are  no  limitations  U]X)n  the  rights  of  aji 
adopted  child  he  is  in  all  particulars  the 
child,  the  heir,  and  the  lineal  descendanrt  of 
the  adopting  parent;  to  all  intents  and  pur- 
poses the  same  as  if  he  had  been  born  to  them 
in  lawful  wedlock. 

Warren  v.  Prescott,  84  Me.  483,  17  L.  R. 
A.  435,  24  Atl.  948;  Wagner  v.  Varner,  50 
Iowa.  532. 

The  adopted  child  becomes  entitled  to  suc- 
ceed to  the  estate  of  its  adopting  parents  to 
the  same  extent  and  subject  to  the  same 
contingencies  and  limitations  as  if  it  were 
their  natural  child. 

Lathrop  v.  Young,  25  Ohio  St.  451 ;  Barnes 
▼.  Allen,  25  Ind.  222 ;  Schafer  v.  Eneu,  64 
Pa.  304;  Isenhour  v.  Isenhour,  52  Ind.  328; 
Wagner  v.  Vamer,  50  Iowa,  532. 

The  'policy  of  the  laws  of  this  state  has 
ever  been  to  give  the  fullest  recognition  and 
force  to  tJie  rights  of  children  in  property, 
whether  they  were  adopted,  born  in  lawful 
wedlock  or  illegitimate,  if  recognized. 

Cra^e  v.  Crino,  31  Iowa,  296. 

Messrs.  If  agio  A  Nasle,    for   appellees: 

An  acknowledgment  taken  before  a  person 
46  t.  R.  A. 


not  authorized  to  take  it  is  no  acknowledg- 
ment. 

Long  V.  Heu^tt,  44  Iowa,  363;  Tyler  v^ 
Reynolds,  53  Iowa,  146,  4  N.  W.  902. 

The  rights  conferred  upon  the  adopted* 
child  are  purely  statutory. 

What  right  is  it  thait  the  child  by  adoption 
takes  T  Is  it  the  righ;t  of  th«  living  child 
of  the  adopting  parent,  or  is  it  the  right  of 
the  unborn  child  ?  Clearly  the  former.  That, 
is  the  provision  of  the  statute. 

The  adopted  child  is  not  given  by  the  stat- 
ute the  right  of  an  after-born  child,  and  to- 
hold  that  the  act  of  adoption  gives  the 
adopted  child  the  right  of  the  after-bom 
child  of  the  adopting  parent  would  require 
an  entire  change  of  the  language  of  the 
statute,  and  the  insertion  of  new  and  addi- 
tional provisions  therein. 

Davis  V.  Fogle,  124  Ind.  41,  7  L.  R.  A.  485,. 
23  N.  E.  860;  Re  (Jregory,  15  Misc.  407,  37 
N.  Y.  Supp.  925;  Re  Comassi,  107  Cal.  U 
28  L.  R.  A.  414,  40  Pac.  15;  Davis  v.  King^ 
89  N.  C.  441. 

GiTen,  J.,  delivered  the  opinion  of  the- 
court: 

1.  On  the  4th  day  of  October,  1884,  Henry 
Q.  Bernard  and  his  wife,  the  defendant  Cath- 
erine Claude,  duly  executed  a  joint  will,  in- 
which  Ihe^-  devised  to  each  other  all  property 
which  either  might  own  at  the  time  of  his  or 
her  decease.  On  the  23d  day  of  February ^ 
1893,  Henry  G.  Bernard  died  intestate, 
seised  in  fee  simple  of  the  land  in  question, 
and  leaving  his  wife  surviving  him,  who 
since  intermarried  with  her  codefendant. 
Julian  Claude.  Said  will  was  duly  admitted 
to  probate.  Henry  Q.  and  Catherine  Ber- 
nard had  no  children  bom  to  them.  In  the- 
year  1880  the  plaintiff,  then  aged  sevea 
years,  and  known  as  Emma  Sophia  Hazel- 
roan,  went  ix>  live  with  Mr.  and  Mrs.  Ber- 
nard, and  continued  to  live  with  them  until* 
Mr.  Bernard's  death,  and  thereafter  with 
Mrs.  Bernard  until  she  (Emma  Sophia)  wa« 
twenty-one  years  of  age,  about  which  time- 
she  married.  On  March  6,  1889,  articles  of 
adoption  as  follows  were  executed,  which, 
were  filed  for  record  March  24,  1889. 

Articles  of  Adoption. 
This  article  of  agreement,  made  and  en- 
tered into  by  and  between  the  undersigned,, 
the  contracting  parties  hereto,  witnesse^di: 
( 1 )  That  August  Hazelman,  the  ozdy  living 
parent  lawfully  having  the  care  and  provid- 
ing for  the  wants  of  the  child  hereinafter 
named,  and  all  of  the  county  of  Lasalle  and 
state  of  Illinod.H,  desire  to  give  and  oofosent 
thereto,  and  by  these  presents  do  give  and 
consent  to  give  unto  Henry  G.  Bernard  and 
Catherine  Demard.  of  Woolstock  township,, 
in  the  county  of  Wright  and  state  of  Iowa, 
my  child,  now  being  called  and  known  by  the- 
name  of  Emma  &phia  Hazelman,  and  of 
sixteen  years  of  age,  for  the  purpose  of 
adoption  as  their  own  child.  (2)  That  the 
parties  hereto  desire,  consent,  and  agree  tliflt 
hereafter  said  child  shail  be  called  and* 
known  by  the  name  of  Emma  Sophia  Ber- 
nard. (3)  That,  in  oondideration  of  the  gift 
of  said  child  for  the  purposes  hereinherore. 
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named,  we,  the  said  Henry  6.  Bernard  and 
Catherine  Bernard,  do  by  these  presents 
adopt  and  confer  upon  said  child  all  the 
rigl^ts,  privileges,  and  responsibilities  which 
would  pertain  to  the  child  if  born  to  us  in 
lawful  wedlock.  Signed  this  6th  day  of 
March,  A.  u,  1889. 

Henry   G.    Bernard. 

Catherine    Bernard. 

August     Hazelman^ 

2.  This  instrument  was  executed  under 
the  provisione  of  chap.  7,  tit.  15,  of  the 
Code  of  1873,  S  2309  of  which  requires  that, 
''such  instrument  in  writing  shall  be  also 
signed  by  the  person  adopting,  and  shall  be 
a<3cnowledged  ...  in  the  same  manner 
as  deeds  aZfectine  real  est&te  are  required  to 
be  acknowledged."  This  instrument  was 
acknowledged  on  March.  6,  1889,  by  Mr.  and 
Mrs.  Bernard,  before  "Ed  Hartsock,  Deputy 
Clerk  District  Court"  of  Wright  county. 
Appellees  insist  that  under  the  statutes  then 
in  force  said  deputy  clerk  had  no  authority 
to  take  said  acknowledgment,  and  thait  the 
instrument  is  therefore  of  no  effect.  Section 
1955  of  said  C6de.  as  it  then  stood,  provided 
that  instruments  in  writing  by  which  real 
e$;tate  shall  be  convej'ed  or  encumbered,  "if 
acknowledged  within  this  state,  must  be  so 
before  some  court  having  a  seal,  or  some 
judge  or  clerk  thereof,  or  some  justice  of  the 
peace  or  notary  public."  This  section  was 
amended  by  chapter  99,  Acts  22d  Gen.  As- 
s=cm.,  adding  the  words  "or  before  the  county 
auditor  or  his  deputy,"  which  amendment 
A\Ti8  approved  April  9,  1888.  Section  277  of 
Fa  id  Code,  ns  it  then  stood,  provided  that 
*'the  following  officers  are  authorized  to  ad- 
minister oatM,  and  take  and  certify  the  ac* 
knowledfi^nent  of  instruments  in  writing: 
Kach  judge  of  tlie  supreme  court;  each  judge 
of  the  district  «»urt;  each  judge  of  the  cir- 
cuit court j  the  clerk  of  the  supreme  court; 
<^i!ch  clerk  of  the  district  court  as  such,  or  as 
olerk  of  the  circuit  court;  each  deputy  clerk 
of  the  district  and  circuit  courts;  each 
i^unty  auditor;  each  deputy  county  audi- 
tor," etc.  This  Flection  was  amended  by 
-chapter  126,  Acts  21st  Gen.  Assem.,  by  in- 
serting "the  deputy  clerk  of  the  supreme 
<>ourt."  It  will  be  observed  that  deputy 
<>1erks  of  courts  are  not  included  in  S  1955; 
that  county  auditors  and  their  deputies  were 
not  included  therein  until  the  amendment  of 
April  9.  1S88;  and  that  both  deputy  clerks 
of  the  district  and  circuit  courts  and  audi- 
tors and  their  deputies  are  included  in  S 
277.  In  Long  y.  Schee,  86  Iowa,  619,  53  N. 
W.  331,  it  was  contended  that  §  1955  abso- 
lutely requires  that  acknowledgment  of  deeds 
of  real  estate  be  made  before  some  court  hav- 
ing a  seal,  or  ovie  of  the  officers  named  there- 
in. This  court  said:  "It  appears  to  us  that 
this  construction  ignores  the  provisions  of 
S  277.'*  It  was  held  thoit  the  acknowledg- 
ment of  a  treasurer's  deed  before  the  county 
auditor  on  the  0th  day  of  April,  1876,  was  a 
valid  acknowledgment,  under  S  277.  As  § 
277  authorizes  the  officers  therein  named  to 
take  acknowledgment  of  deeds  affecting  real 
estate,  and  deputy  clerks  are  therein  speci- 
-40  L.  R.  A. 


fied,  we  hold  the  acknowledgment  of  the  in- 
strument in  question  to  be  valid. 

3.  Said  §  2300  also  provides  Uiat  such  in- 
struments as  that  in  question  "slhall  be  re- 
corded in  the  recorder's  office  in  the  county 
where  the  person  adopting  resides,  and  shall 
be  indexed  with  the  name  of  the  parents  by 
adoption  as  grantor,  and  the  child  as  gran- 
tee, in  its  original  name,  if  stated  in 
the  instrument."  This  instrument  was  duly 
filed  for  record  March  23,  1889,  and  was 
indexed  under  the  letter  B,  as  follows: 
"Bernard,  Emma  Sophia,  adopted,  69," — 
and  under  the  letter  H.  as  follows :  "Hazel- 
man,  Emma  Sophia,  adoption  of,  69." 
While  this  indexing  is  not  strictly  as  re- 
quired by  the  statute,  in  thajt  it  does  not 
present  the  pai'ties  in  the  relation  of  grantor 
and  grantee,  it  is  such  a  compliance  with  the 
statute  that  prejudice  to  any  person  was  im- 
possible because  of  the  slight  variation.  Sec- 
tion 2310  of  the  Code  of  1873  provides  that 
"upon  the  execution,  acknowiedgment,  and 
filing  for  record  oif  such  instrumenit,  the 
rights,  duties,  and  relations"  between  tiie 
parent  and  child  attach.  Indexing  is  not 
essential  to  the  validity  of  the  instmment, 
and  the  omission  of  the  recorder  to  index  ex- 
actly as  provided  will  not  render  it  invalid. 
The* cases  cited  are  not  in  point  In  Shearer 
V.  Weaver,  56  Iowa,  at  pslge  685,  9  N.  W. 
910,  it  is  said:  "Our  statute  having  pro- 
vided specifically  the  means  whereby  one  sus- 
taining no  blood  relation  to  an  intestate 
may  inherit  his  property,  the  rights  of  in- 
heritance must  be  acquired  in  that  manner, 
and  can  be  acquired  in  no  other  way."  In 
that  case  the  articles  of  adoption  were  not 
recorded  during  the  lifetime  of  the  person 
adopting,  and  were  therefore  held  not  to  be 
valid.  In  Long  v.  Hetoitt,  44  Iowa,  363,  the 
instrument  was  not  executed  by  the  person 
intending  to  adopt.  In  Tyler  v.  Reynolds, 
53  Iowa,  146,  4  N.  W.  902,  the  instrument 
was  not  filed  for  record  until  after  the  death 
of  the  party  making  the  adoption.  In  Oill 
V.  Sullivan,  55  Iowa,  341,  7  N.  W.  686,  the 
instrument  was  almost  entirely  destroyed 
by  accident,  so  that  recording  was  impossi- 
ble. In  McCollieter  v.  Yard,  90  Iowa,  622, 
57  N.  W.  447,  the  articles  were  not  filed  for 
record  until  after  the  child  came  of  age, 
though  in  the  lifetime  of  the  adopting  par- 
ent. It  was  held  that  as  the  articles  only 
took  effect  upon  filing  of  record,  and  as  the 
child  was  not  then  a  minor,  the  articles  were 
not  valid. 

4.  This  brings  us  to  consider  whether  this 
legal  adoption  of  the  plaintiff  has  the  effect 
of  revoking  the  previously  executed  will  of 
Mr.  Bernard,  the  adopting  father.  The  rela- 
tions and  rights  of  these  persons  being  ex- 
clusively statutory,  we  must  determine  this 
question  in  the  light  of  the  statutes,  as  found 
in  the  Code  of  1873,  under  which  the  trans- 
actions occurred : 

"Sec.  2307.  Any  person  competent  to 
make  a  will  is  authorized  in  manner  herein- 
after set  forth,  to  adopt  as  his  own  the  minor 
child  of  another,  conferring  thereby  upon 
such  child  all  the  rights,  privileges,  and  re- 
sponsibilities which   would   pertain  to  the 
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child  if  bom  to  the  person  adopting  in  law- 
ful wedlock." 

"Sec.  2310.  Upon  the  execution,  acknowl- 
edgment,  and  filing  for  record  of  such  instru- 
ment, the  rights,  duties,  and  relations  be- 
tween the  parent  and  child  by  adoption 
shall,  thereafter,  in  all  respects,  including 
the  right  of  inheritance,  be  the  same  that 
exist  by  law  between  parent  and  child  by 
lawful  birth. 

"Sec.  2311.  .  .  .  But  no  action  of  the 
court  in  the  premises  shall  affect  or  diminish 
the  acquired  right  of  inheritance  on  the  part 
of  the  child,  to  the  extent  of  such  right  in  a 
natural  child  of  lawful  birth." 

If  deceased  had  left  no  wilL  there  could 
be  no  question  of  plaintiff's  right  to  share  in 
his  estate  as  his  child,  under  S  2453.  Plain- 
tiff's contention  is  that  her  adoption  by  the 
deceased  has  the  same  effect  upon  his  pre- 
viously executed  will  as  if  she  had  been  born 
to  him  in  lawful  wedlock  at  the  time  of  her 
adoption.  Defendants  cite  §  2329  of  said 
Code,  as  follows:  "Wills  can  be  revoked  in 
whole  or  in  part,  only  by  being  canceled  or 
destroyed  by  the  act  or  direction  of  the  tes- 
tator with  the  intention  of  so  revoking  them, 
or  by  the  execution  of  subsequent  wills." 
They  insist  that  wills  cannot  be  otherwise 
revoked,  and  that  as  this  one  was  not  so  re- 
voked, it  is  in  full  force.  In  Alden  v.  John- 
son, 63  Iowa,  126,  18  N.  W.  697,  this  court 
said :  "The  sole  question  in  the  case,  namely, 
whether  the  birth  of  the  daughter  after  the 
execution  of  the  will,  in  law,  operated  to  re- 
voke it,  is  presented  upon  the  pleadings  in 
the  case,  which  need  not  be  particularly  re- 
cited. This  court  has  often  ruled  that  the 
birth  of  a  child  of  the  testator  operates  as 
a  revocation  of  a  will  before  made," — citing 
cases.  This  is  conceded  to  be  the  law  in  this 
state,  and  it  is  clear  therefrom  that  formerly 
the  revocation  of  wills  was  not  limited  to  the 
modes  provided  in  said  S  2329.  Section 
3276  of  the  present  Code  provides  that  "the 
subsequent  birth  of  a  legitimate  child  to  the 
testator  before  his  death  will  operate  as  a 
revocation."  Under  S  2335,  Code  1873  (§ 
3279,  present  Code) ,  the  birth  of  posthumous 
children  does  not  revoke  the  will,  but  the  in- 
terests of  heirs,  devisees,  and  legatees  are 
charged  ratably  in  favor  of  the  child. 

5.  Having  found  that  under  the  Code  of 
1873  the  subsequent  birth  of  a  legitimate 
child  to  the  testator  before  his  death  oper- 
ated as  a  revocation  of  his  prior  wills,  we 
now  inquire  whether  the  adoption  of  a  child 
has  the  same  effect.  This  question  is  before 
this  court  for  the  first  time,  and,  owing  to 
differences  in  the  statutes  of  this  and  other 
states,  we  find  but  little  aid  in  the  decisions 
of  other  courts.  The  language  of  our  stat- 
utes is  very  broad,  the  adoption  conferring 
upon  the  adopted  child  "all  the  rights, 
privileges,  and  responsibilities,  which  would 
pertain  to  the  child  if  born  to  the  person 
adopting  in  lawful  wedlock."  Code  1873,  § 
2307.  As  if  to  emphasize  this  language,  it 
is  further  provided  that  "the  rights,  duties, 
and  relations  between  the  parent  and  child 
by  adoption,  shall  thereafter  [i.  e.  after  the 
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execution,    acknowledgment,    and    filing    of 
record  of  such  instrument],  in  all  respects- 
including  the  right  of  inheritance,  be   the: 
same  that  exists  by  law  between  parent  and 
child  by  lawful  birth."     Id.,  §  2310.  Plain- 
tiff cites  several  cases  wherein  the  right  of 
adopted     children    to    inherit     from     and 
through   the   adopting   parent   was    passed 
upon,  but  in  none  of  them   is   the  question, 
before  us  considered.      In  Wagner  v.   Var- 
ner,  50  Iowa.    532,    it   was    held    that    the- 
adopted  child  could  inherit  from  his  natural 
parents.     In  Warren    v.    Prescott,    84    Me. 
483,  17  L.  R.  A.  435,  24  Atl.  948,  it  was  held, 
that  an  adopted  child  can  take  a  legacy  given 
to  one  of  its  adopting  parents,  and  thus  pre- 
vent the  legacy  from  lapsing  when  the  lega- 
tee dies   before   the   testator.     Other    cases- 
cited  are  equally  foreign  to  the  question  un- 
der consideration.     This    question    was    di- 
rectly considered  in  Dav^is  v.  Fogle,  124  Ind.. 
41,  7  L.  R.  A.  485,  23  N.  E.  860.     The  court 
says:     "The  question  presented  for  decision, 
is.  Does  the  adoption  of  a  child,  under  the- 
statutes  of  this  state,  operate  to  revoke  an 
antecedent  will  of  the  adopting  father,  he- 
having  made  no  provision  by  the  will   or 
otherwise   for   such    adopted   child?"    The 
statute  of  that  state  provides  that  from  and 
after  adoption  such  child  "shall  be  entitled- 
to  and  receive  all  the  rights  and  interest  in 
the  estate  of  such  adopted  father  or  mother^ 
by  descent,   or   otherwise,   that   such   child 
would  do  if  the  natural  heir  of  such  adopted 
father  or  mother."    Rev.  Stet.  1881,  §  825. 
It  is  said :     "But  we  think  the  statute  relat- 
ing to  the  revocation  of  wills  is  decisive  of 
the  question  involved  in  this  case;"  and  it^ 
was  held  that  as  that  statute  did   not   pro- 
vide that  the  adoption  of  a  child  should  oper- 
ate as  a  revocation  of  a  prior  will,  and  a» 
revocations  can  be  only  made  as  provided,, 
the  will  was  not  revoked  by  the  adoption  of 
the  child.     We  have  seen   that,  under   the 
Code  of  1873,  revocations  of  wills  were  not 
limited  to  the  modes   provided   in   §   2329. 
Therefore  the  Case  of  Davis  is  not  authority 
for  the  same  conclusion  in  this  case.     The 
same  is  true  of  Re  Gregory,  15  Misc.  407,  37 
N.  Y.  Supp.  925.     The  statute  under  consid- 
eration in  that  case  contained  several  ex- 
ceptions to  the  child's  right  to  inherit,  while 
ours  contains   none.    In   Re   Comassi,    107 
Cal.  1,  28  L.  R.  A.  414,  40  Pac.  15,  a  married 
woman  had  executed  her  will,  and  thereafter, 
and  after    the    death    of    her    husband,  re- 
married; and  the  question  was  whether  her 
marriage  had  the  effect  of  revoking  her  will, 
under  a  certain  statute,  and  it  was  held  that 
it  did   not.    The   will   was   contested   by  a 
child  that  had  been  adopted  prior  to  its  exe- 
cution, and  solely  upon  the  claim  that  the 
marriage  revoked  it.     In  Davis  v.  King,  89- 
N.  C.  441,  the  question  wflis  whether  a  peti- 
tion and  decree  of  court  whereby  Richard 
W.  King  adopted  his  illegitimate  son  were 
admissible  in  evidence  to  show  a  revocation^ 
of  the  will  offered  for  probate.     The  court, 
held  that  wills  could  only  be  revoked  as  pro- 
vided by  statute,  and  that  as  the  transcript 
offered  did  not  purport  to  be  a  testamentary 
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paper,  nor  to  contain  revocatory  words,  it 
was  inadmissible.  In  Sunderland's  Estate, 
60  Iowa,  732,  13  N.  W.  656,  the  child  was 
adopted  by  W.  P.  Sunderland  and  wife  under 
a  special  act  of  the  general  assembly  of 
Louisiana  providing  that  the  child  shall  in- 
herit from  the  adopting  parents  "as  if  she 
were  their  Intimate  child,  without  preju- 
dice to  forced  heirs,  if  any  there  be."  Laws 
1860,  p.  131.  It  was  also  provided  that, 
should  the  child  survive  the  parents  and  die 
without  issue,  then  all  the  property  she  may 
have  inherited  from  either  of  said  parents 
should  pass  to  the  heirs  of  said  parents.  W. 
P.  was  the  son  of  John  Sunderland,  and  died 
before  his  father.  The  adopted  child  claimed 
that,  as  child  of  W.  P.,  she  was  entitled  to 
inherit  his  share  of  his  father's  estate,  un- 
der §  2454  of  the  Code  of  Iowa  of  1873,  which 
is  as  follows:  Grandchildren.  "If  any  one 
of  his  children  be  dead,  the  heirs  of  such 
child  shall  inherit  his  share  in  accordance 
with  the  rules  herein  prescribed  in  the  same 
manner  as  though  such  child  had  outlived 
his  parents."  This  court,  resting  the  case 
bolely  upon  said  special  act,  held  that  the 
adopted  child  had  no  right  to  share  in  the 
estate  of  John  Sunderland.  In  Sewall  v. 
Roberts,  115  Mass.  262,  A.  had  in  1825  made 
a  voluntary  conveyance  (without  reserving 
any  power  of  revocation)  of  personal  prop- 
erty to  an  annuity  company  in  trust  to  pay 
the  income  to  him  for  life,  and  upon  his 
death  to  be  transferred  to  his  administrator 
in  trust  for  the  special  use  and  benefit  of  his 
children,  and,  in  case  he  died  without  issue, 
then  to  his  mother^  if  she  survived  him,  and, 


if  not,  then  to  hfe  or  her  hi^rs  equally.  In 
1865  he  adopted  a  child.  "Held,  also,  that 
the  adopted  child  took  the  remainder  of  the- 
property  as  a  'child,'  under  the  settlement, 
as  one  of  the  'legal  consequences  and  inci- 
dents of  the  natural  relation  of  parents  and 
children.'  "  It  is  manifest  that  these  cases 
fall  short  of  determining  the  question  under 
consideration,  and  we  are  not  referred  to,, 
nor  do  we  find,  any  one  that  does.  Our  stat- 
ute, in  declaring  the  rights  of  adopted  chil- 
dren, does  not  contain  any  exceptions,  as  do 
those  to  which  our  attention  has  been  called,, 
and  it  is  difiicult  to  conceive  of  language 
that  would  more  clearly  place  them  upon  the 
same  level  in  all  respects  with  children  of 
lawful  birth.  The  reasons  for  the  rule  that 
subsequent  birth  of  a  legitimate  child  to  the 
testator  before  his  death  operates  as  a  rev- 
ocation of  his  prior  will  apply  with  equal 
force  to  a  subsequent  adoption  under  a  stat- 
ute  like  ours«  containing  no  exceptions  or 
qualifications,  and  declaring  that  the  rights,, 
duties,  and  relations  between  parent  and 
child  by  adoption  shall  "in  all  respects,  in- 
cluding the  right  of  inheritance,  be  the  same 
that  exist  by  law  between  parent  and  child 
by  lawful  birth."  While  these  relations  and 
rights  a^e  statutory,  and  may  not  be  en- 
larged beyond  the  plain  meaning  of  the  stat- 
ute, that  meaning  should  not  be  defeated  by 
any  strained  construction. 

We  conclude  that  it  is  the  legislative  in- 
tention to  place  adopted  children  upon  the 
same  level  as  children  of  lawful  birth,  in  all 
respects,  and  therefore  that  the  decree  of 
the  District  Court  should  he  reversed. 
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WATER  SUPPLY  &  STORAGE  COMPANY 

et  al, 

(25  Colo.  161.) 

1*  "Water  appropriated  for  a  mill  and 
dliieharsed  aflraln  Into  the  stream  when 
used  becomes  subject  to  another  appropria- 
tion. 


2.     An  appropriation   of   -vrater   ean    b^ 
made    only-    by    an    actual    dlvemlon 

thereof  followed  by  its  application  within  a 
reasonable  time  to  a  beneficial  use. 

8.     A  prior  appropriation  of  tlie  crater 
of   a   iitream   for   different   periods   of 

time  may  be  made  by  different  persons. 

4.     An  abandonment  of  tbe  nse  of  frater 
from  a  stream  for  mill  purposes  only» 

by  which  use  it  Is  returned  to  the  stream, 
will  not  Impair  the  right  of  an  appropriator 
of  tbe  returned  water  below  the  mill  by  en- 


NoTR. — Periodical  appropriation  of  water, 

Whererer  it  has  been  established  that  an 
appropriation  of  water  was  valid  only  so  far 
as  the  water  was  appropriated  to  some  useful 
purpose,  it  wonld  seem  that  the  right  to  appro- 
priate for  different  periods  of  time  would  fol- 
low as  matter  of  course.  For  if,  upon  appropri- 
ation from  a  stream  of  a  certain  number  of 
Inches  which  was  required  for  the  use  of  the 
appropriator,  all  the  remadning  water  of  the 
stream  immediately  became  subject  to  the  nse 
of  another,  the  same  rule  applied  to  the  case  of 
an  appropriation  for  a  certain  number  of  hours 
a  day  or  a  certain  number  of  days  a  week  or 
a  certain  number  of  weeks  a  year  would  leave 
the  water  free  during  the  remaining  portion  of 
the  time  for  appropriation  for  the  use  of  other 
40L.R.  A« 


persons.     And  such  is  the  universal  rule  wher- 
ever the  question  has  been  passed  upon. 

In  Ortmsn  v.  Dixon,  13  Cal.  34,  the  court,  in 
disciisslng  the  right  to  appropriate  the  residue 
of  the  water  after  a  supply  to  run  a  mill  had 
been  appropriated,  said  if  a  man  takes  up  water 
to  irrigate  his  meadow  at  certain  seasons, 
tbe  act  of  appropriation,  the  means  used  to- 
carry  out  tbe  purpose,  and  the  use  made  of  the 
water  would  qualify  his  right  of  appropriation 
to  a  taking  for  a  specific  purpose,  and  limit  the 
quantity  to  that  purpose  or  to  as  much  as  Is 
necessary  for  it,  thereby  plainly  intimating^ 
thai  the  appropriation  might  be  periodical. 

In  Smith  V.  O'Hara,  43  Cal.  376,  It  was  ex- 
pressly decided  that  if  the  first  appropriator 
takes  the  water  only  during  certain  days  of  the 
week,  another  may  afterwards  take  during  the- 
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taring  the  rights  of  approprlators  abore  the 
mill  for  irrigation  purpoles  whose  rights 
were  subject  to  those  of  the  mlllowner. 
•5.  A  prior  approprlator  of  -wwmter  for 
mill  purpose*  only»  to  be  returned  to  the 
stream  when  used,  cannot,  ajB  against  appro- 
prlators below  the  mill,  have  a  right  to  use 
water  for  irrigation  purposes. 

(April  18,  1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Larimer  County 
in  favor  of  defendants  in  an  action  brought 
to  enjoin  defendants  from  interfering  with 
plaintiff's  water  rights.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Meaara.  Victor  A.  Elliott  and  H.  H. 
HAyneSy  for  appellant: 

One  person  can  appropriate  the  wat^r  in 
«uch  manner  that  he  takes  and  uses  it  on 
certain  days  of  the  week  or  month,  or  even 
hours  of  each  day,  and  subsequent  appropri- 
ators  may  acquire  a  vested  right  to  the  same 
amount  of  water  flowing  in  the  stream  on 
other  days  or  hours  not  embraced  in  the 
claim  of  the  first. 

Kinney,  Irrigation,  5  177 ;  Black's  Pomer- 
oy,  Water  Rights,  S  ^1;  Barnes  v.  Bdbron, 
10  Nev.  217;  Smith  v.  0*Hara,  43  Cal.  376. 

Our  statute  recognizes  and  provides  for 
reservoir  appropriations  as  distinct  from  ap- 
propriations for  direct  irrigation. 

1  Mills,  Anno.  Stat.  S  2270. 

Plaintiff's  appropriation  was  complete. 
The  diversion  and  use  were  actual,  visible, 
tangible.  Every  condition,  every  require- 
ment was  complied  with. 

Xo  one's  prior  rights  or  privileges  had 
been  interfered  with.  Plaintiff  is  entitled 
to  full  protection  under  such  circumstances. 

Cofjin  V.  Left  Hand  Ditch  Co,  6  Colo.  446 ; 
Strickler  v.  Colorado  Springs,  16  Colo.  61, 
26  Pac.  813. 

An  approprlator  of  the  waters  of  a  natu- 
ral stream  is  entitled  to  have  the  waters  con- 
tinue to  flow  as  they  were  wont  to  flow  when 
he  made  his  appropriation. 

Lohdell  v.  Simpson,  2  Nev.  274,  90  Am. 
Dec.   637;    Ortman  v.   Dixon,    13    Cal.   33; 


Proctor  V.  Jennings,  6  Nev.  83,  3  Am.  Rep. 
240;  McKinney  v.  Smith,  21  Cal.  374. 

The  milling  company  never  made  any  ap- 
propriation of  water  for  reservoir  purposes, 
nor  for  any  other  consumptive  use;  hence, 
it  cannot  abandon  the  water  for  reservoir 
purposes,  nor  for  any  other  consumptive 
use;  it  can  only  abandon  the  water  for  its 
nonconsumptive  use — ^its  manufacturing 
purpose. 

An  approprlator  cannot,  by  transfer,  con- 
vey to  his  grantee  any  right  in  or  to  the  use 
of  the  waters  of  a  natural  stream  greater 
than  he  himself  has  acquired  by  his  own  ap- 
propriation, nor  can  he  convey  his  water 
rights  so  as  to  prejudice  the  rights  of  third 
parties. 

Strickler  v.  Colorado  Springs,  16  Colo.  61, 
26  Pac.  313;  Kinney,  Irrigation,  §  234;  New 
Mercer  Ditch  Co,  v.  Ai-m^trong,  21  Colo.  357, 
40  Pac.  989 ;  Last  Chance  Min.  Co.  v.  Bunker 
Hill  &  S.  Min,  d  Concentrating  Co.  49  Fed. 
Rep.  432. 

Economy,  not  monopoly,  is  the  true  pol- 
icy in  regard  to  appropriations  of  water. 

La^t  Chance  Min.  Co,  v.  Bunker  Hill  d  8. 
Min,  d  Concentrating  Co.  49  Fed.  Rep.  432. 

Messrs.  Rosen  A  Shaf  roth,  J.  E«  G«r- 
ricnes,  and  H.  C.  Vidal,  for  appellees: 

Appropriation  for  storage  is  pre-eminent- 
ly an  all-year-round  appropriation.  It  is  to 
store  when  not  needed  that  which  would 
otherwise  be  wasted.  Every  act  or  occasion, 
human  or  divine«  that  leaves  water  in  the 
streams  not  needed  for  direct  use  for  a  week, 
a  day,  or  an  hour,  furnishes  a  source  of  sup- 
ply for  reservoir  purposes. 

Kinney,  Irrigation,  p.  41. 

The  very  birth  and  life  of  a  prior  right  to 
the  use  of  water  is  actual  user. 

Comhs  V.  Agricultural  Ditch  Co.  17  Colo. 
146,  28  Pac.  966. 

Each  successive  approprlator  has  a  com- 
mon interest  in  the  volume  of  water  it  may 
carry.  He  has  an  interest  in  its  distribu- 
tion and  use.  He  may  oise  the  water  when 
and  as  often  as  those  senior  to  him  do  not 
beneficially  use  it,  being  as  to  such  unused 


reniaiuing  days  of  the  week.  And  an  iDstruc- 
tion  by  the  trial  court  that  in  case  the  first  ap- 
proprlator did  not  intend  to  use  the  water  on 
Sunday  and  during  the  night-time  it  was  sub- 
ject to  appropriation  by  another  person  during 
those  times,  was  approved;  the  court  saying  an 
agriculturalist  might  appropriate  the  water  for 
irrigation  during  the  dry  season,  and  a  miner 
might  appropriate  it  for  his  purpose  during  the 
remainder  of  the  year. 

If  the  first  approprlator  uses  the  water  only 
for  twenty-four  hours  each  week,  the  water  Is 
subject  to  appropriation  by  another  person  for 
the  remainder  of  the  week.  Santa  Paula 
Waterworks  v.  Peralta,  113  Cal.  44,  45  Pac. 
168. 

Water  may  be  appropriated  by  a  second  ap- 
proprlator for  the  period  of  time  during  which 
ft  is  not  needed  by  the  first  approprlator. 
Barnes  v.  Sabron,  10  Nev.  217. 

In  Salina  Creek  Irrigation  Co.  v.  Salina  Stock 
Co.  7  Utah,  460,  27  Pac.  678,  the  court,  In  ad- 
Justing  the  rights  of  persons  claiming  the  water 
flowing  in  certain  streams  by  appropriation, 
46  L.  R.  A. 


gave  each  the  exclusive  use  of  the  water  of  the 
stream  for  certain  periods  of  the  year,  except 
that  during  the  period  while  one  of  the  per- 
sons was  held  to  be  entitled  to  the  water  the 
other  was  given  the  right  to  a  certain  portion 
of  it  on  certain  days  of  the  week. 

So  the  water  may  be  divided  l>etween  ripa- 
rian owners  periodically  rather  than  by  specific 
quantities.  Wiggins  v.  Muscuplabe  Laud  A 
Water  Co.  113  Cal.  182,  32  L.  R.  A.  667,  45 
Pac.  160, 

And  in  Lytle  Creek  Water  Co.  v.  Perdew 
(Cal.)  2  Pac.  732,  the  trial  court  found  that 
waters  claimed  by  rival  approprlators  were 
used  by  turns  separately  and  oonsecutively,  each 
upon  his  separate  land  for  a  certain  length  of 
time  measured  by  hours  and  minutes,  under  the 
regulations  of  the  board  of  water  commission- 
ers oif  the  county  describing  how  often  and  the 
length  o<  time  each  should  be  entitled  to  nse 
the  same,  varying  in  time  according  to  the  ex- 
tent of  interest  each  held  in  the  water  so  ap- 
propriated. H.  P.  F. 
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water    the    prior    appropriator,  and  being 
himself  limited  in  turn  by  the  same  test. 

Saint  V.  Ouerrerio,  17  Colo.  448,  30  Pac. 
335;  Park8  Canal  d  Min,  Co.  v.  Boyt,  67  Cal. 
44. 

The  moment  that  a  claim  to  water  ceases  to 
be  exercised  partially  or  totally  the  water  in 
the  river  from  the  source  to  its  mouth  is  re- 
lieyed  to  that  extent  of  any  legal  right  in  the 
claimant,  and  it  is  as  to  all  succeeding  claim- 
ants unappropriated  water. 

Hindman  v.  Rigor,  21  Or.  112,  27  Pac  13; 
Tucker  v.  Jones,  8  Mont.  225,  19  Pac.  671; 
Oassert  t.  Noyea,  18  Mont.  216,  44  Pac.  959; 
Roeder  ▼.  Stein,  23  Nev.  92,  42  Pac.  867; 
Viehola  ▼.  Mcintosh,  19  Colo.  22,  34  Pac. 
278. 

Each  successive  appropriator  from  a  g^ven 
stream  is  deemed  to  have  before  him  all  the 
conditions  upon  that  stream  which  promise 
him  a  supply  of  water  immediately,  or  in 
the  future,  actually^  or  contingently,  and  his 
right  to  actually  use  the  water  commences 
at  the  precise  point  that  the  right  of  the  ap- 
propriator next  before  to  actually  use  the 
water  leaves  off.  This  may  be  as  uncertain 
as  the  changes  in  the  weather,  but  when  the 
event  occurs  he  may  use  the  water,  not  by 
grace,  but  by  right. 

McKinney  v.  Smith,  21  Cal.  374;  Smith  v. 
(THara,  43  Cal.  376;  Barnes  v.  Sahron,  10 
Nev.  217;  Nevada  County  d  S,  Canal  Co,  v. 
Kidd,  37  Cal.  282;  Edgar  v.  Stevenson,  70 
Cal.  286,  11  Pac  704;  Combs  v.  Agricultural 
Ditch  Co.  17  Colo.  153,  28  Pac  966;  Creek 
V.  Bozeman  Waterworks  Co.  16  Mont  121, 
38  Pac  459 ;  New  Mercer  Ditch  Co.  v.  Arm- 
strong, 21  Colo.  367,  40  Pac  089;  Cole  v. 
Logan,  24  Or.  304,  33  Pac.  668;  Kleinschmidt 
V.  Creiser,  14  Mont.  484,  37  Pac.  6;  Wiggins 
V.  Muscupiahe  Land  d  Water  Co.  113  Cal. 
182,  32  L.  R.  A.  667,  45  Pac  160. 

So  long  as  the  supply  company  allows  as 
much  to  pass  as  the  mill  company  wants  or 
can  use,  the  milling  company  cannot  com- 
plain. 

Saint  V.  Ouerrerio,  17  Colo.  454,  30  Pac 
336;  Ortman  v.  Dixon,  13  Cal.  33;  Hill  v. 
Smith,  27  Cal.  476;. Fresno  Milling  Co.  ▼. 
Fresno  Canal  d  Irrig.  Co.  (Cal.)  36  Pac. 
412. 

And  if  the  milling  company  may  not  com- 
plain, by  what  right  can  the  reservoir  com- 
pany complain? 

A  reappropriator  is  not  greater  than  the 
preceding  appropriator. 

Wimer  ▼.  Simmons,  27  Or.  1,  39  Pac  6. 

Whether  the  water  passed  the  head  gate  of 
the  supply  company,  to  be  consumed  or  not 
consumed,  does  not  vary  the  legal  right  of 
the  supply  company  to  stop  it  when  it  is  not 
required  for  either  purpose. 

Last  Chance  Min.  Co.  v.  Bunker  Hill  d  S. 
Min.  d  Concentrating  Co.  49  Fed.  Rep.  432. 

The  milling  company  have  a  priority  of 
date  1868,  for  60  cubit  feet.  The  supply 
eompany  one  of  date  1881  for  the  amount  re- 
quired by  ite  reservoirs,  and  the  reservoir 
eompany  one  of  date  1892  for  the  amount 
reauired  by  its  reservoirs. 

will  it  be  contended  that  because  the  lat- 
ter company  found  water  flowing  at  ite  head 
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gate  and  diverted  the  same  up  to  the  time 
of  the  proceedings,  that  it  could  obtein  a 
decree  that,  altiiouffh  the  supply  company 
might  be  prior  in  time,  it  must  not  inter- 
fere with  the  water  that  had  been  "wont  to 
flow"  to  the  latter's  headgate? 

Kirk  V.  Bartholomew,  2  Idaho,  1087,  29 
Pac  40;  Reno  Smelting  Mill,  d  Reduction 
Works  V.  Stevenson,' 2,(^  Nev.  269,  4  L.  R.  A. 
60,  21  Pac  317;  Clough  v.  Wing  (Ariz.)  17 
Pac  453. 

So  far  as  the  stetus  of  water  can  be  deter- 
mined by  ownership,  it  always  occupies  one 
of  two  positions : 

1.  As  running  water  in  the  streams  of  the 
stete,  it  belongs  to  the  public,  constituting 
a  fund  from  which  diversions  may  be  made 
for  beneficial  uses  in  the  order  of  appropria- 
tion. 

Fort  Morgan  Land  d  Canal  Co.  v.  South 
Platte  Ditch  Co.  18  Colo.  1,  30  Pac  1032. 

2.  As  claimed  and  actually  diverted  for 
such  uses,  it  belongs  sub  modo  to  the  appro- 
priator, and  the  failure  to  divert  and  use 
amounts  to  nothing  more  than  a  neglect  and 
refusal  to  draw  upon  such  public  property, 
or  common  fund,  and  has  no  particular  in- 
fluence other  than  to  leave  the  common  fund 
larger  than  it  would  be  if  such  appropriator 
had  made  his  accustomed  diversion^ 

If  one  diverts  water  which  he  cannot  use, 
and  restores  it  to  the  stream,  it  is  not  aban- 
doned water,  since  it  was  not  rightfully 
taken  and  no  interest  could  pass  through 
the  person  making  the  diversion. 

Fort  Morgan  Land  d  Canal  Co.  v.  South 
Platte  Ditch  Co.  18  Colo.  1,  SO  Pac  1032. 

The  term  "abandoned  water"  is  used  to 
express  the  extent  to  which  one  having  a 
right  to  water,  i.  e.,  ite  use,  neglecte  or  re- 
fuses to  exercise  such  right. 

Beaver  Brook  Reservoir  d  Canal  Co.  v. 
St.  Vrain  Reservoir  d  Fish  Co.  6  Colo.  A  pp. 
130,  40  Pac  1066;  Sieber  v.  Frink,  7  Colo. 
148,  2  Pac  901 ;  Dorr  v.  Hammond,  7  Colo. 
79, 1  Pac.  603 ;  Nichols  v.  Mcintosh,  19  Colo. 
22,  34  Pac  278. 

The*  moment  water  ceases  to  be  used,  and, 
following  the  law  of  gravity,  flows  toward 
the  stream  from  which  it  is  teken,  it  re- 
sumes ite  original  quality  of  being  a  part  of 
the  public  waters  or  common  source  of  sup- 
ply. If  not  in  fact  diverted  it  has  never  in 
fact  or  in  law  had  the  color  of  being,  any- 
thing else  than  public  waters. 

Hewitt  V.  Story,  29  U.  S.  App.  155,  64  Fed. 
Rep.  610,  12  C.  C.  A.  250,  30  L.  R.  A.  265. 

Camipbell,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  appellant  here  was  plaintiff,  and  the 
appellees  were  defendante,  below.  For  the 
sake  of  brevity  and  convenience,  in  the  opin- 
ion the  appellant  is  designated  as  the  "plain- 
tiff," and  the  defendant  Water  Supply  & 
Storage  Company  as  the  "Water  Company," 
and  the  Colorado  Milling  &  Elevator  Com- 
pany as  the  "Milling  Company."  The  ulti- 
mate and  substential  facte  alleged  in  the  vo- 
luminous complaint  are  in  the  main  fairly 
summarized  by  defendante'  counsel  in  their 
brief,  as  follows:     In    1868    the   defendant 
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Milling  Company  constructed  a  ditch  di- 
verting from  the  Cache  La  Poudre  riyer  60 
cubic  feet  of  water  per  second  of  time,  to 
be  used  in  propelling  its  mill  machinery,  and 
then,  undiminished  in  quantity  and  unim- 
paired in  quality,  discharged  ti^e  same  into 
the  river.  Such  use  the  Milling  Company 
has  made  of  the  water  continuously  from 
that  time  to  the  present,  both  winter  and 
sunmier,  nights  and  days,  excepting  only 
when,  for  some  cause,  the  mill  was  not  in 
actual  operation.  In  1881  the  defendant 
Water  Company  constructed  a  ditch  taking 
water  directly  from  the  river  at  a  point 
above  the  head  gate  of  the  Milling  Company's 
ditch,  and  the  uses  actually  made  of  such  ap- 
propriation were  the  irrigating  of  agricul- 
tural lands  during  the  summer  season,  and 
the  storing  of  water,  outside  of  the  winter 
months,  in  certain  of  its  reservoirs,  having 
BJ9  aggregate  storage  capacity  of  500,000,000 
cubic  feet,  and  then  using  it  in  the  latter 
part  of  the  season  for  irrigating  lands  be- 
longing to  its  stockholders.  In  1892  the 
plaintiff  Reservoir  Company  constructed  a 
ditch  taking  water  from  the  river  at  a  point 
below  the  discharge  of  the  Milling  Company's 
ditch;  and  the  object  of  this  appropriation 
was  to  store  the  water  in  its  reservoir,  hav- 
ing a  storage  capacity  of  450,000,000  cubic 
feet,  to  be  used  during  the  late  irrigation 
season  for  irrigation  purposes.  There  are 
65  ditches  which  rightfully  dlTcrt  and  take 
for  irri^tion  all  of  the  water  which  flows 
in  the  river  during  the  irrigating  season,  ex- 
cept during  the  period  of  floods  in  the 
month  of  June,  when  there  is  some  water 
available  for  storage.  Between  November 
1st  and  April  1st  of  each  year,  prior  to  the 
winter  of  1892-93,  the  amount  of  water 
which  was  accustomed  to  flow  in  the  river 
down  to  the  place  where  now  is  located  plain- 
tiff's head  gate  was  about  60  cubic  feet  per 
second;  sometimes  more,  sometimes  less. 
During  this  winter  the  60  cubic  feet  of  water 
diverted  and  used  by  the  Milling  Company 
for  propelling  its  machinery,  and  afterwards 
discharging  into  the  river,  flowed  down  and 
was  taken  into  the  head  gate  of  the  plain- 
tiff company's  ditch,  where  it  was  by  it  di- 
verted and  stored  in  its  reservoir.  Begin- 
ning with  the  winter  of  1893-94,  and  oontin- 
uins  during  the  following  winter,  the  de- 
fendant Water  Company  diverted  the  waters 
of  the  stream  on  Sundays  cund  at  such  other 
times  as  the  mill  of  the  defendant  Milling 
Company  was  not  in  actual  operation,  and 
thereby  intercepted  the  flow  of  said  60  feet, 
which  during  the  winter  of  1802-93  and 
theretofore  ran  continuously  and  without 
diminution  to  the  place  where  now  is  the 
head  gate  of  the  plaintiff  company,  and 
caused  this  flow  to  become  intermittent,  run- 
ning only  at  such  times  as  the  mill  was  in 
actual  operation,  and  then  not  in  the  quan- 
tity theretofore  flowing,  on  account  of  the 
mill  race  becoming  clogged  with  ice  caused 
by  defendant's  wrongful  diversion.  The  de- 
fendant Water  Company  now  refuses  to  rec- 
ognize that  the  plaintiff  Reservoir  Company 
has  any  right  to  divert  waters  from  the 
river  for  storage  between  the  1st  of  Novem- 
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ber  and  the  Ist  of  April  to  the  extent  of  60 
feet,  or  to  any  extent,  senior  to  the  right 
claimed  by  it  to  divert  waters  during  the 
same  period  for  storage  in  its  reservoir;  and 
it  claims  the  right  to  induce  the  Milling 
Company,  for  a  consideration  (and  proposes 
and  threatens  to  accomplish  that  end),  to 
keep  idle  its  mill  during  all  or  a  part  of  the 
winter  months,  or  to  cease  its  operation  by 
water  power,  in  order  that  during  such  time 
the  Water  Company  may  divert  water  for 
storage;  in  other  words,  that,  by  collusion, 
these  two  defendants  threaten  to  bring  about 
an  abandonment  by  the  Milling  Company  of 
its  right  to  use  its  appropriation  of  water 
for  power  purposes,  and  thus  seek  indirectly 
to  confer  upon  the  defendant  Water  Com- 
pany the  opportunity  and  assumed  right  to 
take  it  out  and  absorb  it  at  a  different  place, 
and  for  a  different  purpose,  to  the  injury  of 
plaintiff.  It  should  be  borne  in  mind  that 
it  is  distinctly  alleged  in  the  complaint  that 
prior  to  the  winter  of  1893-94,  and  not  un- 
til after  the  plaintiff  company  had  made  its 
appropriation,  the  defendant  Water  Com- 
pany had  never  diverted  in  the  winter  time 
any  water  whatever  from  the  river,  to  the 
extent  of  60  cubic  feet  or  any  other  quan- 
tity, either  during  nights,  Sundays,  or  at 
intervals  when  the  mill  was  not  in  actual 
operation,  although  such  temporary  nonuse 
for  power  purposes  had  frequently  occurred ; 
and  that  not  until  after  the  plaintiff  had,  as 
just  stated,  made  its  appropriation  of  all 
the  winter  flow  of  the  river,  including  the 
water  discharged  from  the  mill  race  into  the 
river  after  having  been  used  to  operate  the 
mill,  did  the  defendant  Water  Company  be- 
gin its  diversion.  This  diversion,  thus  for 
the  flrst  time  begun  by  the  defendant  Water 
Company,  according  to  the  allegations  of  the 
complaint,  has  prevented  the  plaintiff  com- 
pany from  getting  into  its  reservoir  during 
the  winter  season  the  waters  it  is  entitled  to, 
and  the  defendant  Water  Company  threatens 
to  continue  its  diversion  to  the  detriment 
of  the  plaintiff.  The  Millinff  Company  suf- 
fered a  default,  and  the  onier  defendants 
flled  a  demurrer  to  the  complaint,  containing 
several  grounds,  but  the  only  one  argued  by 
counsel  on  this  appeal  is  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  to  this  our  considera- 
tion is  conflned. 

From  the  foregoing  statement  it  clearly 
appears  that,  after  the  use  and  subsequent 
discharge  into  the  stream  of  the  60  cubic  feet 
of  water  diverted  by  the  Milling  Company, 
the  flrst  beneficial  use  thereof,  as  well  as  of 
other  so-called  "winter  waters,"  was  made 
by  the  plaintiff,  and  that  no  attempt  was 
made  by  the  Water  Company  to  cause  any 
waters  to  flow  in  its  ditch  until  a  year  after 
Uie  plaintiff  had  actually  stored  water  in  its 
reservoir.  Neither  party  questions  the  first 
priority  of  the  Milling  Company,  so  that 
question  is  eliminated.  The  case  may  first 
be  considered  as  though  all  allegations  con- 
cerning the  mill  ditch  were  absent,  though 
this  method  will  occasion  some  repetition. 

To  sustain  its  claim  to  the  flrst  appropria- 
tion of  the  winter  waters    of    the    stream, 
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counsel    for    the   Water  Company  makes  a 
plausible  and    ingenious    argument.    It  is 
this;     When,  in  1881,  it  conceived  its  plan 
for  diverting  water  for  irrigation  and  stor- 
age, it  was  confronted  with  senior  demands 
existing  against  the  flow  of  the  river  for  ir- 
rigation   and    milling    purposes.     Whether 
these  demands   were   satisfied   by  means  of 
ditches  above  or  below  its  intake,  defendant 
was  obliged  to  respect  them,  irrespective  of 
the  character  of  the  use.  Though  these  prior 
demands  absorbed  all  the  waters  of  the  river, 
yet  the  quantity  actually  needed  was  not  at 
all  times  equal  to  its  actual  volume.   There- 
fore, if  there  were  occasions  when  all  or  a 
portion  of  the  waters  were  not  used,  the  de- 
fendant, for  such  periods,  could  acquire  a 
right  to  divert  and  enjoy  what  was  not  used 
hy  senior  appropriators;  that  is  to  say,  al- 
though the  rights  of  these  senior  appropria- 
tors, when   fully  exercised,   would   consume 
the  entire  flow,  yet  thev  may  not  waste  wa- 
ter; and  when  they  did  not  need  all  or  any 
portion,  a  junior  appropriator  might,  at  such 
times,  use  such  unused  waters,  and,  as  to  the 
same,  would  become   a   prior    appropriator 
himself;  or,  as  expressed  in  the  exact  lan- 
guage of  counsel :  "The  moment  that  a  claim 
to  water  ceases  to  be  exercised  partially  or 
totally,  the  water    in   the    river    from  the 
source  to  its  mouth  is  relieved  to  that  ex- 
tent of  any  legal  right  in  the  claimant,  and 
it  is,  as  to  succeeding  claimants,  unappro- 
priated water."     For   the   purposes   of  this 
case,  we  may  concede  the  validity  of  the  ar- 
gument up  to  this  point,  and  further  con- 
cede that  this  statement  defines  the  status 
of  the  defendant  company  with  respect  to 
senior  appropriators,   and   that,   when  they 
ceased  to  use  water,  it  became  subject  to  ap- 
propriation.   Therefore,   as    the    argument 
proceeds,  the  defendant    might    acquire    a 
right  to  divert  such  unused  waters,  either  for 
irrigation  or  for  storage.    Indeed,  we  might 
go  farther,  and  say 'that  it  may  have  perfect- 
ed its  right  thus  to  take  water  during  the 
summer  season.*   But  the   argument   stops 
short  here,  probably  for  the  reason  that  the 
faets  of  this  case  require  it;  for  if  the  water 
company  did  not  make  such  an  appropria- 
tion to  be  enjoyed  during  the  winter  season 
(which    is    directly   negatived  by 'the  com- 
plaint) until  after  the  plaintiff  nutde  its  ap- 
propriation, and  limited  to  that  season,  the 
latter,  as  to  the  volume  of  water  actually 
appropriated  by  it,  becomes  the  senior  ap- 
propriator as  to  the  winter  fiow. 

Applying  the  foregoing  principles  to  the 
admitted  nicts  of  this  case,  it  appears  that, 
as  to  60  cubic  feet  of  water,  the  plaintiff  first 
appropriated  it  for  storage  purposes  during 
the  winter  season.  While  the  ditch  and  res- 
ervoir of  the  Water  Company  were  first 
bailt,  and  its  facilities  for  storing  winter 
waters  antedated  those  of  the  plaintiff,  the 
former  did  not,  as  a  matter  of  fact,  store, 
or  attempt  to  divert  for  storage,  any  water 
of  the  rivir  between  November  and  April  of 
any  year  until  after  the  plaintiff  made  ite 
appropriation  for  that  period,  during  the 
winter  of  1893-93.  For  aught  we  know,  the 
Water  Company  may  have  a  superior  right 
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to  store  waters  during  other  seasons  of  the 
year,  but,  by  ite  demurrer,  it  admite  that  the 
plaintiff  made  the  first  appropriation  for  the 
winter  season.  No  right  is  acquired  by 
merely  possessing  facilities  for  making  an 
appropriation,  unaccompanied  by  a  bona  fide 
attempt  within  a  reasonable  time  to  utilize 
them.  Under  our  law,  an  appropriation  can 
be  made  only  by  an  actual  diversion  of  wa- 
ter, followed  by  an  application  thereof,  with- 
in a  reasonable  time,  to  a  beneficial  use.  The 
fact,  therefore,  that  the  defendant  Water 
Company,  from  1882  to  1892,  and  during  the 
winter  seasons  of  those  years,  neither  divert- 
ed water  nor  beneficially  applied  it  until  aft- 
er the  plaintiff  made  its  diversion,  in  1892, 
makes  the  former  the  junior  appropriator, 
and  the  latter  the  senior, — for  such  periods 
of  time, — as  to  the  quantity  actually  appro- 
priated by  the  latter. 

While  no  case  in  this  court  may  have  re- 
quired the  announcement,  it  seems,  both 
upon  principle  and  authority,  that  one  may 
make  a  prior  appropriation  of  a  certein 
quantity  of  water  to  be  enjoyed  for  a  desig- 
nated period  of  time,  and  another  person  an 
appropriation  of  a  like  quantity  from  the 
same  source  during  another  period,  and,  as 
to  the  same,  be  a  prior  appropriator  himself. 
In  other  words,  there  is  no  difference  in  prin- 
ciple between  an  appropriation  measured  by 
quantity  and  an  appropriation  measured  by 
time.  Kinney,  Irrigation,  S§  177  et  aeq., 
and  cases  cited;  Black's  Pomeroy  Water 
Righte,  IS  69,  91,  92,  and  cases  cited;  Bamea 
V.  8abron,  10  Nev.  217;  Smith  v.  O'Hara,  43 
Cal.  371,  and  cases  cited. 

But  we  apprehend  that  the  principal  ob- 
ject of  the  action  was  to  obtein  an  adjudi- 
cation of  the  conflicting  claims  of  the  plain- 
tiff Reservoir  Company  and  the  defendant 
Water  Company  to  the  Milling  Company's 
appropriation  at  such  times  as  the  latter 
temporarily  ceased  to  use  the  same,  or  in  the 
event  that  it  wholly  ceased  to  use,  with  no 
intention  of  reclaiming,  ite  right.  Consid- 
ering the  case,  then,  as  it  is  made  in  the  com- 
plaint, with  the  element  of  the  mill  race  pres- 
ent, let  us  see  if  that  makes  any  difference  in 
principle  just  announced.  Of  the  three  head- 
gates,  that  of  the  Water  Company  is  high- 
est up  the  stream,  and  that  of  the  plaintiff 
.the  lowest,  while  the  intake  of  the  mill  race 
is  between  the  two.  For  twenty-four  years 
60  cubic  feet  of  water  per  second  of  time  had 
been  continuously  flowing:  into  the  mill  race, 
and  for  ten  years  the  Water  Company  had 
permitted  it  to  pass  by  its  hcnd  gate,  recog- 
nizing the  prior  right  of  the  Milling  Com- 
pany thereto;  and  during  these  years,  even 
when  the  Milling  Company  ceased  tempora- 
rily to  use  it  in  operating  the  mill  (as  it  fre- 
quently did  for  short  periods  of  time),  the 
Water  Company,  during  tlie  winter  season,  did 
not  attempt  to  make  any  use  of  the  Milling 
Company's  appropriation.  After  this  vol- 
ume of  water  fulfilled  its  mission  of  running 
tiie  mill  machinery,  it  was  turned  back  into 
the  natural  channel,  and  such  have  been  the 
extent  and  method  of  use  by  the  Milling 
Company  since  the  day  of  ite  appropriation. 
In  effect,  the  Milling  Company  thereby  gave 
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notice  to  the  public  that  its  only  use  of  this 
water  was  for  power  purposes,  and,  when 
that  function  was  performed,  its  claims  ter- 
minated ;  and  such,  indeed,  is  the  only  claim 
it  now  makes.  After  the  water  had  a^ain 
reached  the  natural  channel,  the  plaintiflf 
had  the  right  to  appropriate  it  directly  from 
the  stream,  and  such  right  is  entitled  to  pro- 
tection under  the  law.  When  the  Milling 
Company  ceased  to  use  this  water,  the  Wa- 
t^r  Company  had  no  prior  right  over  the 
plaintiff,  for  the  latter  first  appropriated  it. 
That  the  Water  Company  wanted  to  use  it, 
or  was  prepared  to  use  it  if  it  could  get  it, 
but  did  not  until  after  the  plaintiff  appro- 
priated it,  is  no  reason  wny  the  latter's 
rights  should  be  subordinated  to  those  of  the 
former.  Now,  it  is  further  manifest  that 
after  the  plaintiff  made  its  appropriation, 
while  the  Milling  Company  may  change  the 
character  of  its  use,  or  the  place  of  diversion, 
it  may  not  do  so,  to  the  injury  of  the  former. 
8 trickier  v.  Colorado  Springs,  16  Colo.  61, 
2G  Pac.  313.  Neither  could  it,  by  sale  to  the 
Water  Company  or  other  person,  empower 
its  grantee  to  do  what  it  could  not  do.  But, 
say  counsel,  plaintiff  may  not  compel  the 
Milling  Company  to  divert  water  into  its 
race  for  the  former's  benefit,  and  therefore 
the  latter  may  cease  altogether  to  use  its 
mill  race.  True,  but  is  this  equivalent  to 
holding  that  it  may,  by  abandonment,  confer, 
or  that  it  may  make  such  other  use  of  its 
appropriation  as  to  confer,  upon  others  a 
right  to  deprive  the  plaintiff  of  its  appropri- 
ation? 

This  leads  to  a  consideration  of  the  second 
general  contention  of  defendants, — that 
when  the  Milling  Company  ceases  tempo- 
rarily, or,  as  in  case  of  abandonment,  perma^ 
nently,  to  exercise  its  rights,  the  water  there- 
tofore diverted  must  be  allowed  to  flow  in 
the  stream,  subject  to  appropriation  by 
other  appropriators  higher  up  the  stream  in 
accordance  with  their  relative  priorities,  ir- 
respective of  the  question  whether  or  not  the 
unused  or  abandoned  waters  have  lioen  ap- 
propriated by  ditch  owners  further  down  the 
stream  before  the  date  of  such  temporary  or 
permanent  nonuse.  It  is  somewhat  singular 
in  this  case  that  opposing  counsel  rely  upon 
the  same  authorities,  which  are  cited  in  all 
the  briefs,  thouprh  not  so  strange  that  they 
disagree  in  their  conclusions  drawn  there- ' 
from,  or  as  to  the  legal  effect  of  an  abandon- 
ment. The  position  of  defendants  is  that, 
when  an  abandonment  occurs,  the  situation 
is  as  though  no  appropriation  had  ever  been 
made,  and,  at  the  very  moment  an  abandon- 
ment occurs,  the  water  resumes  its  original 
quality  of  being  a  part  of  the  public  waters, 
and  may  be  taken  by  other  appropriators,  in 
the  order  of  their  original  dates  of  priority. 
It  has  been  determined,  where  an  appropria- 
tion of  water  for  a  use  that  wholly  absorbs 
it,  as  for  irrigation,  is  abandoned,  and  al- 
lowed to  flow  into  the  stream  above  the  head 
gates  of  all  the  ditches,  or  when  the  stream, 
from  whatever  cause,  has  at  such  point  re- 
ceived an  increase  in  volume,  the  right  to  the 
use  of  the  increased  quantity  is  in  accord- 
ance with  the  priorities  of  the  several 
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ditches.  Kinney,  Irrigation,  S|  183,  250. 
We  are  not  called  upon  to  declare  how  aban- 
doned water  in  all  cases  should  be  distrib- 
uted, but  we  are  to  lay  down  the  rule  to  gov- 
ern in  a  case  like  the  one  at  bar,  and  where 
the  use  is  a  nonabsorbing  one.  So  long  as  the 
Milling  Company  was  using,  and  then  dis- 
charging into  the  stream,  the  water  whose 
benefits  it  had  enjoyed,  this  returned  water 
was,  as  to  the  Millinc  Company,  ai)andoned 
water;  that  is,  it  had  used  it  for  a  certain 
purpose,  and  thereafter  made  no  further 
claim  to  it.  But  ditch  owners  above,  owing 
to  a  physical  law,  could  not  then  claim  it. 
It  then  became  subject  to  appropriation; 
and,  when  once  it  was  appropriated  by  a 
ditch  owner  below  the  place  of  discharge, 
ditch  owners  higher  up  the  stream  are  not 
entitled  to  it,  either  during  temporary  non- 
use  or  after  abandonment,  though  their  pri- 
orities as  to  other  quantities  of  water  or  for 
other  seasons  of  the  year  may  be  prior  in 
time.  The  lower  ditch  owner,  in  other 
words,  is  himself  the  prior  appropriator  of 
this  so-called  "abandoned  water."  To  hold 
otherwise  would  be  to  take  away  from  a 
ditch  owner  below,  who  had  made  an  actual 
beneficial  use  of  water,  something  which  he 
theretofore  used,  and  give  to  another  higher 
up  the  stream  that  something  which  the  lat- 
ter theretofore  never  had  enjoyed,  or  had  the 
opportunity  or  right  to  enjoy. 

It  follows,  therefore,  when  the  plaintiflT 
went  upon  the  stream,  and  saw  the  use  that 
was  being  made  of  water  by  the  Milling  Com- 
pany, and  then  made  its  appropriation,  no 
subsequent  act  of  omission  or  commission  by 
the  Milling  Company  could  operate  to  the  in- 
jury of  the  plaintiff;  and,  by  virtue  of  its 
appropriation,  the  plaintiff,^n  the  basis  of 
then-existing  conditions,  secured  a  vc>:tcd 
right  to  have  the  water  continue  to  flow 
either  from  the  mill  race  or  from  the  stream 
itself,  in  substantially  the  same  quantity  as 
it  flowed  when  its  appropriation  was  made. 
The  plaintiff,  though  junior  to  the  Milling 
Company,  in  so  far  as  the  use  of  the  water 
for  power  purposes  is  concerned,  is  a  senior 
appropriator  to  the  Milling  Company  as  to 
the  water  which  the  former  appropriated 
after  it  left  the  mill  race.  That  right  was 
just  as  valid  as  was  the  prior  right  of  the 
Milling  Company  for  power  purposes,  and 
each  becomes  a  vested  right.  Lobdell  v. 
Simpson,  2  Nev.  274,  90  Am.  Dec.  637 ;  Ort- 
man  v.  Dixon,  13  Cal.  33;  Lust  Chance  Min. 
Co,  V.  Bunker  Hill  d  8.  Min.  d  Concentrat- 
ing Co,  49  Fed.  Rep.  430;  Kinney,  Irriga- 
tion, §§  234,  253,  254,  259,  and  cases  cited. 
This  conclusion  would  seem  to  be  in  accord- 
ance with  equity,  and,  in  principle,  well  es- 
tablished by  the  authorities  citea.  The  Wa- 
ter Company  could  not,  by  purchase,  acquire 
from  the  Milling  Company  any  superior 
right  to  this  60  cubic  feet  of  water  appro- 
priated by  the  plaintiff,  for  the  Milling  Com- 
pany had  no  prior  rights  to  convey.  Why, 
if  the  Milling  Company  ceases  temporarily 
or  permanently  to  use  its  appropriation,  the 
Water  Company  could  or  should  obtain  a 
right  which  it  could  not  get  by  purchase,  is 
difficult  to  perceive,  for  one  may  not  abandon 
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a  riffht  in  favor  of  another.  An  illustration 
lued  by  plaintiff's  counsel  serves  to  bring 
out  more  clearly  this  point:  Suppose  the 
Water  Company  owned  all  the  water  rights, 
both  for  irrigation  and  milling,  on  this 
stream,  and  had  used  them  for  years,  as  the 
present  owners  have  done.  Could  it,  after 
the  plaintiff  had  made  its  appropriation, 
change  the  character  of  the  use  of  the  mill 
appropriation,  and  use  the  same  quantity  of 
water  during  the  winter's  season  for  storage 
in  its  reservoirs,  and  thus  prevent  plaintiff 
from  enjoying  its  appropriation  during  the 
same  season?    Or  could  it  change  the  place 


of  diversion  by  discharging  water  from  the 
mill  race  at  a  point  below  the  plaintiff's 
head  gate,  in  order  to  store  it  in  some  res- 
ervoir that  it  might  own  farther  down  "tiie 
stream?  Manifestly  not;  and,  if  not,  why 
should  a  different  result  follow  by  any  act 
of  the  present  owners,  whether  they  act  in 
conjunction,  or  entirely  independent  of  each 
other? 

The  judgment  ehould  he  reversed,  and  the 
cause  remanded,  with  instructions,  if  fur- 
ther proceedings  be  had,  that  they  be  in  ac- 
cordance with  the  views  herein  expressed. 
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STATE  of  Maryland  to  Use  of  Benjamin  F. 
JOHNSON  et  oi. 


( 


,Hd. 
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1.  One  prenent  at  tbe  Icllltnff  eannot 
state    to    tbe    Jary    blfli    Impreaiilon   of 

the  effect  which  a  beating  by  one  person  of 
another  was  producing,  in  an  action  to  hold 
a  third  person  liable  In  damages  for  killing 
the  former,  where  there  Is  nothing  to  prevent 
bis  desci'lbing  to  the  Jury  what  he  saw. 

2.  One  VFho  baa  been  abo-vrn  to  bave 
wroniirfully  killed  -vrltb  a  deadly 
ivenpon  anotber  ^rrbo  -vraa  aasaiiltlniP 
a  tbtrd  has,  in  order  to  avoid  liability  un- 
der a  statute  giving  relatives  of  deceased  a 
riebt  of  action  for  wrongful  death,  if  no  jus- 
tification has  been  shown  by  plaintiff,  the 
burden  of  proving  Justification  or  legal  ex- 
cuse for  the  kHling,  such  as  the  bona  fide  be- 
lief on  reaaooable  grounds  that  such  person 
would  be  killed  or  suffer  grievous  bodily 
harm  which  could  be  prevented  only  by  the 
use  of  the  weapon. 

8.  Contrlbiitory  negrllflreDce  by  de- 
eeaaed  la  not  a  defense  to  an  action  by 
his  representatives  to  hold  another  person 
liable  for  wrongfully  killing  him  because  he 
was  making  an  assault  on  a  third. 

(McSherry,  Oh.  J.,  dissents.) 
(June  22,  1800.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  in  favor  of 
plaintiff  in  an  action  brought  to  hold  de- 
fendant liable  in  damages  for  causing  the 
death  of  Uriah  Johnson.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  William  H.  Harlan  and  Gans 
ft  Haman,  for  appellant: 

If,  when  Tucker  rushed  out,  Johnson  was 
beating  Reynolds  over  the  head  with  a  club, 
80  as  to  give  Tucker  the  belief,  to  which 
Tucker  testifies,  that  Keynolds  was  being 
killed,  then  Tucker  would  have  been  perfect- 
ly justified  in  shooting  Johnson,  either  to 
prevent  the  felony  from  being  conunitted  or 
in  defense  of  the  life  of  his  clerk. 


2  Api.  &  Eng.  Ene.  Law,  p.  081 ;  Pond  ▼. 
People,  8  Mich.  150;  1  Wharton,  Crim.  Law, 
S§  488-400,  404,  406 ;  Clark,  Crim.  Law,  137 ; 
1  East,  Crown  Law,  271-274;  Re  N eagle,  135 
U.  S.  63,  76,  34  L.  ed.  67,  76,  10  Sup.  Ct. 
Rep.  658. 

It  became  a  relevant  fact  in  the  case, 
therefore,  to  know  whether  Tucker's  belief 
that  Reynolds's  life  was  in  danger  was  found- 
ed upon  reasonable  grounds,  or  whether  it 
was  hastily  and  negligently  adopted,  in 
which  latter  case  the  shooting  could  not  be 
justified,  but  the  grade  of  the  homicide 
would  be  reduced  to  manslaughter. 

Wharton,  Crim.  Law.  9  406. 

How  better  can  you  prove  whether  a  man's 
life  was  apparently  in  danger,  that  all  the 
circumstances  of  the  beating  were  such  as 
to  indicate  that  the  man  was  being  killed, 
than  by  calling  one  who  saw  the  whole  com- 
plicated transaction,  and  asking  what  im- 
pression the  whole  transaction  made  upon 
his  mind? 

Lawson,  Expert  &  Opinion  Evidence,  3,  4, 
460-462. 

There  is  no  action  of  trespass  except  for 
direct  and  immediate  force  applied  to  the 
person  or  property  of  the  plaintiff. 

1  Poe,  PI.  S  158. 

The  right  of  action  in  this  case  is  not 
transmitted  from  the  decedent,  but  is  entire- 
ly a  new  right  of  action,  founded  on  princi- 
ples quite  distinct  and  different  from  those 
known  to  the  common  law. 

State  use  of  Allen  v.  Pittsburgh  d  O.R.Co. 
45  Md.  47 ;  Blak^  v.  Midland  R.  Co.  10  Eng. 
L.  &  Eq.  443;  Tiffany,  Death  by  Wrongful 
Acts,  9  23;  1  Poe,  PI.  |  456. 

The  generaJ  issue  plea  puts  in  issue  the 
wrongfulness  of  the  act  alleged  in  the  narr. 
The  plaintiff  must  therefore  prove  that  the 
act  was  wrongful,  which  it  would  not  be  if 
necessary  to  prevent  a  felony  or  defend  the 
life  of  a  clerk,  and  so  the  burden  of  proof 
is  on  the  plaintiff  throughout. 

4  Am.  &  Eng.  Enc.  Law,  p.  368;  Tiffany, 
Death  by  Wrongful  Acts,  9  64;  Nichols  v. 
Winfrey,  70  Mo.  544;  March  v.  Walker,  48 
Tex.  377. 

The  prayers   state   an   hypothetical  case, 


NoTB. — For  some  cases  as  to  the  burden  of 
proof  as  to  defenses,  see  also  Frost  v.  Berkeley 
Phosphate  Co.  (S.  C.)  20  L.  R.  A.  608;  Clar- 
<»ndon  Land  Invest,  ft  Agency  Co.  v.  McClelland 
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Bros.  (Tex.)  81  L.  U.  A.  660;  Fairly  v.  Wap- 
poo  Mills  (S.C.)  20  L.  R.  A.  216;  Hay  v.  Pet- 
erson (Wyo.)  84  L.  R.  A.  681. 
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•upported  by  the  eyidence,  not  of  intentional 
wrong,  but  where  the  liability,  if  it  exists  at 
all,  rests  upon  either  the  negligence  of  the 
defendant  or  an  accident  in  the  performance 
of  an  act  which  might  not  have  been  entirely 
lawful. 

When  this  is  the  sole  groundwork  of  the 
liability  the  defense  of  contributory  negli- 
gence is  applicable. 

Darling  v.  Williams,  35  Ohio  St  63 ;  Oray 
V.  McDonald,  104  Mo.  313,  16  S.  W.  398; 
Broum  v.  KendaU,  6  Gush.  292;  BteinmeUi 
V.  Kelly,  72  Ind.  446,  37  Am.  Rep.  170;  Sa- 
lem V.  Ooller,  76  I^d.  291. 

Mr,  George  T.  Maynadier  also  for  ap- 
pellant. 

Messrs.  Edwin  H.  Webster,  Thomai 
B.  Clendlaen,  and  J.  J.  Archer,  for  ap- 
pellees: 

The  defendant  must  act  upon  the  impres- 
sion produced  upon  his  own  mind  from  the 
facts  themselves,  and  not  upon  the  impres- 
sions of  others. 

It  is  for  the  jury  to  say,  from  the  facts  in 
evidence,  whether  the  defendant  had  reason- 
able cause  to  apprehend  that  Reynolds's  life 
was  in  danger. 

Keener  v.  State,  18  Ga.  194,  63  Am.  Dec. 
269;  Messner  v.  People,  46  N.  Y.  1;  White 
V.  Maxoy,  64  Mo.  562;  Sohwander  v.  Birge, 
46  Hun,  69;  Baltimore  d  T,  Tump.  Road  v. 
Leonhardt,  66  Md.  77,  5  Atl.  346;  Ferguswh 
V.  Huhhell,  97  N.  Y.  611,  49  Am.  R^.  644; 
OWeii  V.  Dry  Dock,  E.  B.  d  B.  R.  Co.  129 
N.  Y.  129,  29  N.  E.  84. 

Whether  this  be  a  new  cause  of  action,  or 
only  the  survival  of  a  common-law  action, 
can  hiive  no  bearing  upon  the  character  or 
degree  of  proof  requirea,  either  of  the  plain- 
tin  or  defendant. 

1  Poe,  PI.  S  462;  Darling  v.  Williams,  36 
Ohio  St.  60;  Oray  v.  McDonald,  104  Mo.  311, 
16  S.  W.  398;  Wakelin  v.  London  d  8.  W.  R. 
Co.  L.  R.  12  App.  41. 

Had  Johnson  survived  his  injurieb.  and  in- 
stituted suit  to  recover  damages  of  the 
defendant,  on  whom  would  have  been  the 
burden,  the  shooting  being  established,  of 
proving  that  the  shots  were  fired  to  protect 
Reynolds,  and  that  the  occasion  was  such  as 
to  warrant  the  use  of  a  deadly  weapon  T 

The  matter  would  have  been  a  defense  of 
justification,  and  the  burdefi  of  sustaining  it 
on  the  defendant. 

2  Greenl.  Ev.  S  96 ;  1  Saunders,  PI.  &  Ev. 
166;  1  Poe,  PI.  §|  224-227,  676-678;  Qaiih' 
er  V.  Blowers,  11  Md.  636;  Bronon  v.  Gordon, 

I  Gray,  182;  Kent  v.  Cole,  84  Mich.  679,  48 
N.  W.  168;  Com.  v.  O'Malley,  131  Mass. 
423;  Knapp  v.  Salshury,  2  Campb.  600; 
Milmun  v.  Dolwell,  2  Csumpb.  378;  Gib- 
bons V.  Pepper,  1  Ld.  Raym.  38;  March  v. 
Walker,  48  Tex.  372;  Christopherson  v.  Bare, 

II  Q.  B.  473;  Wilder  v.  Cowles,  100  Mass. 
487. 

The  defendant  admits  the  shooting,  but 
says  he  shot  to  protect  his  servant.  That  is 
a  matter  of  defense,  and  the  burden  is  on  him 
to  prove  all  the  facts  necessary  to  sustain 
such  a  defense. 

1  Greenl.  Ev.  S  74;  Stanley  v.  Powell 
[1891]  1  Q.  B.  86;  Holmes  v.  Mather,  L.  R. 
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10  Ezch.  261 ;  Brooks  v.  Haslam,  66  Gal.  421, 
4  Pac.  399;  White  v.  Maaocy,  64  Mo.  562. 

The  defense  of  contributory  negligence  has 
no  place  in  an  action  of  this  character. 

Steinmetz  v.  KeUy,  72  Ind.  442,  37  Ahl 
Rep.  170;  Whitehead  v.  MathatDoy,  85  Ind. 
86;  Ruter  v.  Foy,  46  Iowa,  132;  Darling  v. 
Williams,  35  Ohio  St  63;  Oray  v.  McDon- 
ald, 104  Mo.  313,  16  S.  W.  398;  Matthews 
V.  Warner,  29  Gratt.  670,  26  Ahl  Rep.  396. 

The  most  that  such  facts  as  are  relied  on 
to  sustain  this  prayer  could  avail  a  defend- 
ant would  be,  in  a  criminal  case,  to  reduce 
the  crime  to  manslaughter,  and,  in  a  civil 
case,  in  mitigation  of  damages  where  recov- 
ery waa  sought  for  injury  to  the  feelings, 
etc.,  on  the  ground  of  provocation. 

Filkins  v.  People,  69  N.  Y.  101,  25  Am. 
Rep.  143;  Prentiss  v.  Shaw,  66  Me.  427; 
Oaither  ▼.  Blowers,  11  Md.  636;  Byers  v. 
Homer,  47  Md.  23 ;  Abbott,  Trial  Ev.  660. 

If  the  circumstance  which  is  specially 
pleaded  in  an  action  of  trespass  does  not 
make  the  act  complained  of  lawful,  and  only 
makes  it  excusable,  it  is  proper  to  plead  this 
circumstance  in  excuse;  and  it  is  in  this  case 
necessary  to  show,  not  only  that  the  act 
complained  of  was  accidental,  but  likewise 
that  it  was  not  owing  to  neglect  or  want  of 
due  caution. 

Bacon,  Abridement,  title  Trespass,  609; 
1  Chitty,  PI.  14th  ed.  601 ;  Weaver  v.  Ward, 
Hob.  134;  Lambert  ▼.  Bessey,  T.  Raym.  421 ; 
M'LaughUn  v.  Pryor,  4  Mann,  ft  G.  48; 
Stanley  v.  Potoell  [1801]  1  Q.  B.  86. 

Boyd,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  waa  brought  under  article  67  of 
the  Code  against  the  appellant  to  recover 
damages  for  the  killing  of  Uriah  Johnnon, 
who  was  the  husband  of  Ann  E.  Johnson, 
and  the  father  of  the  other  equitable  plain- 
tiffs. 

Since  the  passage  of  the  statute  which 
now  constitutes  that  article  of  the  Code,  ac- 
tions for  alleged  negligence  causing  death 
have  been  very  frequent,  but  this  is  the  first 
time  this  court  has  been  called  upon  to  re- 
view a  case  in  which  the  death,  -.yhich  is  the 
foundation  of  the  suit,  was  occasioned  hy  the 
discharge  of  a  loaded  pistol  at  the  person 
killed.  Our  statute  is  very  similar  to  wliat 
is  known  as  "Lord  Campbell's  Act"  (9  and 
10  Vict.  chap.  93)  in  most  respects,  but  it 
provides  that  the  suit  is  to  be  brought  in  the 
name  of  the  state  for  the  benefit  of  the  wife, 
husband,  parent,  and  child  of  the  deceased, 
"whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect,  or  default, 
and  the  act,  neglect,  or  default  is  such  as 
would  (if  death  had  not  ensued)  have  enti- 
tled the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof," 
against  the  person  who  would  have  been  lia^ 
ble  if  death  had  not  ensued,  "althoui>h  the 
death  shall  have  been  caused  under  such  cir- 
cumstances as  amount  in  law  to  felony." 

The  appellant  had  a  store  at  Bynum  Sta- 
tion, on  the  Baltimore  ft  Lehigh  Railroad,  in 
Harford  county,  in  which  was  the  office  of 
the  railroad  agent.    Andrew  Reynolds,  the 
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brother-in-law  and  clerk  of  the  appellant, 
was  the  acting  agent  of  the  company. 
Uriah  Johnson  was  engased  in  the  canning 
business,  and  several  car  loads  of  empty  tin 
cans  intended  for  him  had  been  at  the  sta- 
tion some  days.  Reynolds  had  demanded 
demurrage  on  the  cars  and  had  refused  u>  let 
Johnson  unload  them  until  it  was  paid. 
Tucker,  at  the  request  of  Reynolds,  talked  to 
Johnson  about  it  On  March  31,  1893,  the 
disagreement  about  the  demurrage  resulted 
in  Johnson  and  Reynolds  oominff  to  blows, 
but  after  the  fight  was  over  Johnson  went 
away  and  returned  with  the  money,  whidi 
he  paid. 

On  the  1st  day  of  April,  Johnson  and  a 
colored  man  were  unloading  a  car,  and,  ac- 
cording to  the  evidence  of  the  defendant, 
Johnson  attacked  Reynolds  as  he  was  pass- 
ing by,  and  beat  him  severely  over  the  head 
with  a  club.  Someone  called  Tucker,  who 
was  in  the  store,  and  he  went  out,  havinff  a 
pistol  in  his  possession.  There  is  some  dis- 
crepancy between  the  witnesses  as  to  the  de- 
tails of  what  then  occurred,  but  Tucker  fired 
his  pistol  twice  at,  or  at  least  towards,  John- 
son, one  ball  striking  in  the  side  of  the  car 
3  or  4  feet  above  the  ground,  and  the  other 
Btrikinff  Johnson,  and  resulting  in  his  death 
a  few  days  afterwards.  The  evidence  of  the 
plaintiff's  witnesses  was  to  the  effect  that 
Johnson  and  Reynolds  bad  been  separated 
before  Tucker  fired,  but  the  defendant  and 
some  of  his  witnesses  said  that  Johnson  was 
still  striking  Reynolds  over  the  head  with 
the  club,  the  size  of  which  was  also  in  dis- 
pute. 

The  defendant  testified  as  follows:  "I  ran 
out  and  saw  Uriah  Johnson  beating  Rey- 
nolds over  the  head,  ...  he  was  hitting 
him  as  hard  as  he  could,  and  not  sayinff  a 
word;  the  blood  was  running  down  over  An- 
drew, and  I  thought  he  would  kill  him  on  the 
spot.  I  drew  my  pistol  and  fired,  as  I 
thought,  above  his  head.  The  second  shot  I 
fired,  Eugene,  my  son,  caught  my  arm." 

1.  After  Tucker,  Reynolds,  and  some 
others  bad  testified  on  behalf  of  the  defend- 
ant, his  son  was  called,  and  after  stating 
that  he  saw  Johnson  clubbing  Reynolds  over 
the  head,  he  was  asked  the  following  Ques- 
tion :  ''When  you  saw  this  beating  of  Rey- 
nolds by  Johnson,  what  impression  did  it 
make  on  you  as  to  the  effect  which  the  beat- 
ing was  producing  on  Reynolds,  especially 
as  to  whether  Reynolds's  life  was  endangered 
by  the  beating?"  The  court,  on  objection, 
refused  to  allow  it  to  be  answered. 

The  theory  of  the  appellant  is  that  he  was 
justified  in  shootins  Johnson,  either  to  pre- 
vent a  felony  from  being  committed  by  him, 
or  in  the  defense  of  the  life  of  Reynolds,  his 
derk,  provided  he  bona  fide  believed,  and 
had  reasonable  ground  for  such  belief,  that 
Reynolds's  life  was  in  danger.  He  therefore 
contends  that  this  inquiry  was  rdeivant  and 
proper  as  reflecting  upoo  that  question.  It 
is  true  that  under  the  (xrnimon  law,  a  homi- 
cide may  ordinarily  be  excused  in  defenee  of 
a  servant  under  such  circunvtanoes  as  would 
excuse  the  killing  in  self-defense,  but  with- 
out stopping  here  to  discuss  what  would 
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justify  the  latter,  can  suoh  evidesiee  sa  thai 
offered  bo  admitted? 

It  is  eometiiiies  difficult  to  draw  the  line 
between  what  is  and  is  not  ajdmissible  from 
a  nonexpert,  when  his  opinion  is  offercMl  in 
evidence;  but  when  the  facts  on  which  he 
bases  his  opinion  can  be  specifically  de- 
scribed, so  that  the  jury  can  form  a  proper 
judgment,  it  is  certainly  safer  to  confine  the 
witness  to  a  statement  of  the  facts,  and  let 
the  jury  draw  the  oonoluaions.  Indeed,  in 
many  cases,  where  the  evidence  is  spoken  of 
as  opinions  of  witnesses,  it  is  reaJly  their 
knowled^  that  they  teetify  to. 

Sometimes  a  witness  oannot  communicate 
to  the  jury  all  the  facts  and  circumstances 
that  ijiiluence  his  judgment,  but  in  a  case 
such  as  this  there  is  no  reason  why  the  wit- 
ness cannot  describe  to  the  jury  what  he  saw 
— ^what  actually  took  pl«boe  within  his  view. 

If  be  is  to  be  perrovbted  to  state  the  im- 
presfldon  made  upon  his  mind  from  what  he 
saw,  that  would  likely  depend  in  a  great 
measure  upon  his  own  temperament.  A  cool 
ooUeoted  man  when  seeing  a  fight  would  be 
impressed  in  a  wholly  different  manner  from 
whsrt  a  timid  or  excitable  person  would  be. 
The  siffht  of  blood  on  such  sji  occasion 
might  unpresB  a  nervous  person  with  the 
id^  that  the  injured  one  was  in  imminent 
danger  of  the  loes  of  his  life,  while  one  more 
aociutofned  to  such  scenes  might  regard  it 
as  rather  a  trivial  matter.  Then,  again, 
each  witness  might  form  his  conoluaioiis 
fiom  an  imperfect  view  of  the  situation. 

Those  who  have  had  any  experienoe  in 
criminal  courts  know  how  widely  witnesses 
differ  in  their  accounts  of  fights  they  see, 
and  oftentimes  honestly  differ,  but  they 
have  viewed  l^e  scene  from  different  stand- 
points, or  have  been  influenced  by  the 
amount  of  excitement  the  occurrence  has 
produced  in  them.  It  is  true  it  may  be,  and 
oftentimes  is,  difficult  for  the  jury  to  recon- 
cile the  statement  of  facts,  but  it  would  be 
mudi  more  so  for  them  to  reach  proper  con- 
clusions if  they  must  ooDsider  the  impres- 
sions made  on  the  minds  of  the  spectators. 

In  Bdltifnore  d  Y.  Tamp.  Roaid  v.  Leon- 
hardt,  66  Md.  70,  5  Atl.  346,  this  character 
of  testimony  was  considered,  and  it  was 
there  said:  ''There  are,  however,  cases 
where  all  the  facts  cannot  l)e  detailed  to  the 
jury  which  are  necessary  for  a  proper  un- 
derstanding of  the  subject.  .  .  .  But 
where  the  facts  can  be  adequately  exhibited 
to  the  jury,  it  ought  to  be  done  without  ad- 
mitting the  evidmce  of  opLnion."  Without 
citing  other  authorities,  we  think  it  would 
be  a  dangerous  practice  to  permit  such  a 
question  as  the  one  proposed,  and  are  of  the 
opinion  that  it  is  not  such  as  are  author- 
ized. 

2.  The  next  point  for  oonsidenition  is 
raised  by  the  plaintiffs's  prayers  marked 
ly^  and  12.  They  practically  raise  the 
same  question,  and  as  the  twelfth  is 
the  shorter  of  the  two  we  will  quote 
from  it  By  it  the  court  said,  if  the 
jury  found  that  the  defendant  "fired  his  pis- 
tol towards  Uriah  Johnson,  the  father  and 
husband  of  the  equitaMe  plaintiffs,  and  shot 
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StEid  killed  him,  then  the  burden  la  upon  the 
defendani  to  satisfy  the  jury  by  preponder- 
ating proof  of  any  justification  or  legal  ex- 
cuse for  said  shooting."  A  good  deal  of  the 
argument  was  addreaaed  to  the  form  o>f  the 
pleadings. 

Undoubtedly  in  mBuy  oases  the  pleadings 
may  be  some  guide  as  to  where  the  burden 
o>f  proof  lies,  but  it  does  not  always  follow, 
as  the  defendant  is  sonMtimes  permitted  to 
offer  evidence  under    the  general    issue  to 

£rove  a  defense,  the  burden  of  wUch  is  on 
im  to  estaJt>lish.  In  the  case  before  ue  the 
amended  declaration  does  not  allege  that  the 
defendant  wrongfully  discharged  the  pi»tol 
at  Joihneon,  but  apparenitly  purposely  left 
out  that  word,  as  the  dedoraition  originally 
filed  did  charge  that  the  defendant  "wrong- 
fully shot  and  wounded"  him. 

'Hie  defendant  only  filed  the  general  issue 
plea,  which,  strictly  speaking,  only  put  in  is- 
sue the  question  whether  the  defendant  shot 
and  killed  Johnson,  if  we  are  governed  by 
the  pleadings  alone.  We  do  not  refer  to  the 
other  allegations  in  the  narr.  of  beating, 
striking  with  stones,  etc,  as  they  are  not 
embraced  in  these  prayers,  and  the  evidence 
shows  ooncluBively  thcut  the  death  of  John- 
son was  the  result  of  the  f^ootdng,  and  not 
from  the  other  alleged  injuries.  It  might 
well  be  questioned  whether  the  declaration, 
if  it  had  been  demurred  to,  would  have  been 
sufficient,  but  neither  thai;  question  nor  any 
other  which  requires  ue  to  pass  on  the 
pleadings,  has  been  presented  by  the  record. 
Nor  do  we  think  that  any  special  light  on 
the  point  raised  by  these  prayers  is  reflected 
by  the  suggestion  that  the  statute  has 
created  a  new  cause  of  aotion,  which  is  un- 
doubtedly true;  for  although  in  some  states 
statutes  have  been  passed  which  only  pro- 
Tide  for  a  suryival  of  the  cause  of  aotion  the 
deceased  had,  our  statute  is  not  of  that 
character.  By  it  "the  jury  may  give  such 
damages  as  they  may  think  proportioned  to 
the  injury  resulting  from  such  death,"  and 
not  such  as  the  injured  person  could  have 
lecovered  if  he  had  survived. 

The  injury  for  which  the  equitable  plain- 
tiffs are  compensated  is  the  pecuniary  loss 
sustained  by  reason  of  the  death  of  the  per- 
son throush  the  wrongful  act,  neglect,  or 
default-  of  the  defendant.  The  statute, 
therefore,  properly  speaking,  was  not 
passed,  as  is  sometimes  said  of  it,  to  re- 
move the  operation  of  the  common-law  max- 
im. Actio  personalia  moritur  cum  persona ^ 
as  it  has  not  undertaken  to  keen  alive  an  ac- 
tion which  would  otherwise  die  with  the 
person,  but,  on  the  contrary,  has  created  a 
new  cause  of  action  for  something  for  which 
the  deceased  person  never  had,  and  never 
could  have  had  the  ri^hit  to  sue — ^thet  is  to 
say,  the  injury  resulting  from  his  death. 

But  notwithstajiding  all  that,  the  wrong- 
ful act,  neglect,  or  default  is  of  the  same 
character  as  that  for  which  the  injured  par- 
ty could  lieve  sued,  if  he  had  survived  the 
injury,  and  therefore  the  question  of  burden 
of  proof  is  in  nowise  affected  by  the  fact 
that  the  statute  gives  a  ne^v  cause  of  action. 

It  must  be  conceded    that    to  entitle  the 
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plaintiffs  to  recover,  the  burden  was  on 
them,  primarily,  to  establish  such  facts  as 
would  brinff  them  within  the  terms  of  the 
statute,  ana  they  were  therefore  required  to 
make  out  a  prima  facie  case  of  wrongful 
killing,  but  from  that  concession  H  does  not 
follow  that  the  burden  was  on  them  through- 
out, as  to  all  questions  that  might  be  luised 
by  way  of  defense. 

It  has  been  held  over  and  over  asain  in 
this  state  that  if  a  suit  is  brought  under  this 
statute  for  the  negligence  of  the  defendant 
the  burden  is  on  zbe  plaintiff  to  pvxxve  the 
negligence,  yet  if  the  plaintiff's  testimony 
msJces  out  a  prima  facie  case  of  negligence, 
and  does  not  disclose  want  of  care  on  the 
part  of  the  deceased,  the  burden  is  on  the 
defendant  to  establish  contributory  negli- 
gence, if  that  is  relied  on.  Freeh's  Case,  39 
Md.  574;  Bauer's  Case,  GO  Md.  462;  Stem?- 
er's  Case,  70  Md.  75,  18  Atl.  1032,  and  many 
others  that  might  be  cited. 

So  although  by  the  terms  of  the  statute 
the  plaintiff  in  such  cases  can  only  recover 
by  provii^  that  the  death  of  the  person  wao 
caused  by  the  negligence  or  default  of  the 
defendant,  the  defendant  has  the  burden 
cast  on  him  to  prove  that  the  proximate 
cause  of  the  injury  was  the  negligence  of 
the  deceased,  and  that,  too,  notwfthstanding 
the  plaintiff  is  required  to  prove,  as  a  part 
of  his  case,  that  the  negligence  of  the  de- 
ceased did  not  directly  oonUibute  to  the  in- 
jury. 

It  is  true  that  the  latter  may  be  satisfied 
by  the  presumption  of  due  care  and  the 
known  and  ordinary  disposition  of  men  to 
guard  themeelves  against  danger,  when  the 
plaintiff's  testimony  as  to  the  accident  does 
not  show  affirmatively  that  the  deceased  did 
directly  contribute  to  the  injury,  but  as  the 
plaintiff  has  made  out  a  prima  facie  case 
and  the  defendant  seeks  to  excuse  himself 
from  the  effect  of  his  negligence  by  showing 
that  the  deceased  direoUy  contribiited  to  the 
injury,  he  is  in  the  position  of  practically 
confessing  and  avoiding  the  plaintiff's  case, 
and  therSore  has  the  burden  on  him. 

When,  then,  we  come  to  consider  the  other 
g^und  of  recovery  allowed  by  the  statuite — 
the  wrongful  act  of  the  defendant — if  the 
plaintiff  makes  out  a  prima  facie  case,  and 
the  defendant  admits  the  killing,  but  under- 
takes to  justify  or  excu3e  his  aot,  why 
should  not  the  burden  be  en  him  to  ediow 
justification  or  legal  excuse?  There  can  be 
no  doubt  about  the  fact  that  these  plaintiffs 
did  make  out  a  prima  facie  case  of  the 
wrongful  shooting  of  Johnson  by  the  defend- 
ant. 

If  it  be  conceded  that  the  mere  fact  that 
one  man  shoots  and  kills  another,  without 
any  evidence  of  the  cdrcumstanoes  under 
which  it  is  done,  does  not  necessarily  plac« 
the  burden  upon  the  former  to  prove  justifi- 
cation, or  legal  excuse,  can  there  be  any 
doubt  about  it,  under  such  circumstances  as 
arc  in  this  case?  The  evidence  offered  on 
behalf  of  tlie  plaintiffs  was  to  the  effect  that 
the  shooting  was  wrongful  and  without  the 
slightest  justification  or  excuse,  and,  acoord- 
ing  to  that,  even  the  clubbing  of  Reynolds 
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by  J<^ixi0Oii,  relied  on  by  tbe  defense,  had 
ceased  before  Tucker  fired  hifi  pistol. 

If  the  case  had  been  aubmitted  then,  there 
waB  DO  evidence,  bo  far  as  appears  in  the 
reoord,  which  would  have  justified  the  court 
in  submitting  to  the  jury  any  quoBtion  of 
justificsution  or  excuse,  as  there  was  none  le- 
g&lly  sufficient  to  sustain  such  a  theory. 
The  defendant  and  several  of  his  witnesses 
testified  thait  Johnson  was  still  beatinc  Ren^- 
nolds  when  he  fired,  and  we  have  already 
gi^^en  his  statement  of  what  was  occurring 
at  that  time.  He  also  said  that  he  shot  to 
frigbtfCT  Johnson  ajid  keep  him  from  beep- 
ing Reynolds,  and  that  he  had  no  inrbention 
of  shooting  him. 

He  admits  that  after  the  shooting  he  and 
sevMral  others  were  striking  at  Johnson,  and 
t^uut  ho  thouffht  he  ougiit  to  be  punished. 
After  Reynolds  had  gone  on  the  store  porch, 
and  Johnson  had  started  away  with  his 
wagon  and  horses,  he  ran  after  him  and 
threw  stones  at  him;  some  of  the  witnesees 
said  he  knocked  Johnson  off  the  horse  with 
a  stone.  This  was  after  Johnson  was  shot^ 
and  although  defendant  says  he  did  not 
know  then  Aat  he  had  shot  him,  his  conduct 
and  some  expressions  used  by  him  show  very 
clearly  how  he  felt  towards  him.  Whether 
he  fired  towards  Johnson  merely  to  frighten 
him  or  with  the  intention  of  ahooiin^  him, 
there  certainly  was  not  the  slightest  justifi- 
cation for  it  unless  the  beating  of  Reynolds 
was  a  sufficient  excuse. 

When  he  shot  there  were  a  number  of  per- 
sons present,  most  of  ^om  were  apparently 
the  friends  of  defendant  and  Reynolds.  No 
^^i^  suggested  that  Johnson  was  armed  with 
ssiything  but  the  dub.  The  day  before  the 
shooting  Tucker  was  present^  "when  Johnson 
and  Reynolds  had  a  fight,  and  Reynolds 
knocked  him  down  twice  with  his  fist — 
Johnson  knocked  him  down  once  with  a 
atone.  There  was  a  very  little  to  base  the 
defense  of  justification  on,  and  it  would 
doubtless  have  been  difficult  to  satisfy  the 
jury  that  it  was  necessary  to  resort  to  such 
dangerous  means  of  stopping  the  fight  or 
protooting  Reynolds,  when  it  might  prob- 
ably have  been  done  by  more  peaceful  means. 

But,  however  that  may  be,  it  is  not  pre- 
tended thai  the  defendant  was  justified  in 
shooting  unless  he  bona  fide  believed  that 
Reynold  would  be  killed,  or  suffer  g^evous 
bodily  harm,  that  the  only  way  to  prevent 
such  consequences  was  to  fire  his  pistol,  and 
that  he  had  reasonable  grounds  for  his  be- 
lief. The  pertinent  queation,  therefore,  to 
be  determined  is  whether  the  burden  was  on 
the  defendant  to  eG>tablish  these  facts.  Al- 
though there  is  considerable  oonfiict  on  the 
Bubjeoty  the  weight  of  authority,  and  what 
seems  to  us  to  be  the  most  reasonable  and 
the  safest  rule  for  the  good  of  society,  is  that 
even  in  criminal  cases,  when  the  state  has 
made  out  a  case  which  shows  the  defendant's 
guiH  beyond  a  reasonable  doubt,  and  the 
prisoner  sets  up  an  affirmative  defense,  sudi 
as  self-defense,  as  an  excuse  for  the  aot,  the 
burden  is  on  him  to  eetahlish  it  by  prepon- 
derating  eridenoe. 
In  Com,  V.  yi:rh,  9  Met.  93,  43  Am.  Dec. 
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373,  Chief  Justice  Shaw  delivered  an  able 
and  oooiprehensive  opinion  on  the  subject,  in 
which  many  authorities  are  collected.  See 
also  Wharton,  Criminal  Ev.  S  331 ;  State  v. 
Schtoeitzer,  67  Conn.  632,  0  L.  R.  A.  125, 
18  Atl.  787  J  State  v.  Barringer,  114  N.  C. 
840,  19  S.  E.  276 ;  Com,  v.  Choate,  105  Mass. 
461;  People  v.  McCarthy,  110  N.  Y.  316,  18 
N.  £.  128;  Brown  v.  State,  83  Ala.  33,  3 
So.  867;  Smith  v.  State,  86  Ala.  28,  5  So. 
478;  MitcheU  v.  State,  22  Ga.  211,  68  Am. 
Dec.  493.  Under  these  authorities  and 
many  others  tihait  might  be  cited  in  a  crim- 
inal prosecution,  the  burden  would  clearly 
have  been  on  Tucker  to  prove  pustification 
under  such  evidence  as  there  is  m  this  case. 
The  doctrine  that  permits  one  man  to  kill 
another  to  save  a  third  party  should  be  ap- 
plied with  great  caution,  and  at  least  the 
apparent  necessity  for  such  act  must  clearly 
appear.  There  is  in  reality  more  necessity 
for  holding  the  defendant  to  a  strict  account 
in  such  cases  than  when  one  claims  to  have 
killed  another  in  his  own  defense.  It  may 
be  that  the  person  intended  to  be  protected 
was  the  one  actually  at  fault  in  bringing  on 
the  combat,  and  many  other  circumstances 
may  enter  into  the  question,  such  as  the 
ability  of  the  party  to  defend  himself,  or  of 
the  bystanders  to  avoid  any  serious  injury 
being  done«  etc. 

When  the  defendant  has  used  a  deadly 
weapon,  such  as  a  pistol,  resulting  in  the 
death  of  one  who  is  not  assailing  him,  there 
is  every  reason  for  the  welfare  of  the  peace 
of  society  and  for  the  safety  of  human  life, 
that  he  be  called  upon  to  justify  the  use  of 
such  vigorous  means.  Any  other  applica- 
tion of  this  doctrine  may  furnish  a  screen 
for  revenge  or  a  mere  desire  to  punish  one 
for  striking  or  fighting  a  friend. 

In  civil  cases  the  plaintiff  is  not  bound  to 
prove  his  case  beyond  a  reasonable  doubt, 
but  only  by  preponderating  testimony,  and 
therefore  it  frequently  happens  that  the  bur- 
den will  be  cast  upon  the  defendant  in  them 
when  it  would  not  in  criminal  cases.  When 
the  defense  in  civil  cases  amounts  to  a  con- 
fession and  avoidance,  the  burden  is  almost 
universally  on  the  defendant.  It  may  be 
true  that  generally  such  a  defense  is  made 
under  a  plea  of  that  character,  but  if  the 
form  of  action  permits  such  defense  to  be 
made  under  the  general  issue,  or  if  the  evi- 
dence is  admitted  under  that  without  objec- 
tion, it  does  not  change  the  effect  of  the  evi- 
dence. 

If  Johnson  had  survived  his  injuries  and 
had  sued  the  defendant,  undoubtedly  the 
burden  would  have  been  on  the  latter  to 
show  justification,  and  we  can  see  no  valid 
reason  why  there  should  be  any  distinction 
in  this  respect  between  a  suit  brought  by 
the  party,  if  he  survives,  and  one  brought  by 
those  authorized  to  sue  under  the  statute  if 
the  injuries  result  in  his  death.  In  both  in- 
stances the  plaintiff  must  prove  a  prima 
facie  wrongful  act. 

We  find  very  few  authorities  on  the  ques- 
tion of  the  burden  of  proof  in  cases  of  this 
character,  yichole  v.  Winfrey,  79  Mo.  546, 
is  the  principal  one  relied  on  by  the  defend- 
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ant.  In  thai  case  the  decision  was  largely 
based  on  the  form  of  the  pleadings,  but  it  is 
easily  distinguishable  from  this  when  we  see 
from  the  opinion  "that  the  facts  on  which 
the  defendant  could  base  his  claim  of  self- 
defense  were  mainly  disclosed  by  the  plain- 
tiff in  developing  her  own  case.  They  were 
so  inseparably  interwoven  in  the  circum- 
stances and  incidents  of  the  homicide  as  not 
only  to  constitute  part  of  the  res  gestcB,  but 
were  included  within  the  plaintiff's  proofs 
descriptive  of  the  offense  itself."  As  we 
have  seen,  there  was  absolutely  nothing  in 
the  plaintiff's  testimony  to  show  any  justifi- 
cation, and  the  defense  set  up  by  the  defend- 
ant himself  was  a  new,  affirmative  fact — 
that  he  did  not  intend  to  shoot  Johnson, 
and  shot  to  frighten  him  because  he  believed 
Reynolds  was  in  danger,  etc. 

In  Tiffany's  Death  by  Wrongful  Act,  §  64, 
it  is  said  that  "the  law  of  self-defense  is  the 
same  as  in  a  criminal  prosecution  for  homi- 
cide, except  that  the  burden  does  not  rest 
upon  the  plaintiff  of  proving  the  case  be- 
yond a  reasonable  doubt.  The  plea  of  self- 
defense  does  not  cause  the  burden  to  shift." 
He  cites  NiohoU  v.  Winfrey  as  authority  for 
the  statement,  and  it  will  be  noticed  that  ap- 
parently he  regards  the  burden  in  criminal 
cases  to  be  on  the  prosecution  throughout, 
which  we  have  already  said  we  do  not  think 
correct. 

In  March  v.  Walker,  48  Tex.  377,  it  was 
said :  "In  this,  as  in  every  other  case,  it 
devolved  on  the  plaintiff  to  establish  his 
case,  viz,,  that  the  killing  waa  wrongful.  If 
the  evidence  fails  to  show  a  wron^ul  kill- 
ing, but  whilst  establishing  the  act  of  kill- 
inff  developed  that  it  was  done  in  a  justifi- 
able exercise  of  the  right  of  self-defense,  it 
is  scarcely  necessary  to  say  that  the  verdict 
was  wrong."  With  that  we  find  no  fault  as 
it  is  practically  what  we  have  already  said, 
but  where  the  burden  is  under  such  facts  as 
we  have  before  us  is  another  question. 

In  Brooks  v.  Haalatn,  66  Gal.  421,  4  Pac. 
899,  it  was  held  that  the  burden  was  on  the 
defendant  to  show  that  the  shooting  was 
done  in  self-defense,  although  there  the  an- 
swer was  treated  as  equivalent  to  a  plea  in 
confession  and  avoidance.  In  Darling  v. 
WilUama,  35  Ohio  St.  58,  which  was  an  ac- 
tion for  death  caused  by  shooting,  the  court 
said  that  the  case  was  to  be  tried  in  the  same 
nmnner  and  governed  by  the  same  princi- 
ples of  law  as  if  the  party  had  not  died  of 
his  injuries  and  was  suing  for  damages. 

These  are  all  the  authorities  for  suits 
brought  for  deaths  caused  by  the  intentional 
acts  of  the  defendants,  to  which  we  have 
been  referred,  as  at  ail  refiecting  upon  this 
question,  and  we  have  not  been  aided  much 
by  them  in  reaching  a  conclusion,  as  this 
case  presents  different  controlling  facts.  If 
the  plaintiffs'  testimony  had  presented  any 
facts  from  which  justification  or  legal  excuse 
for  the  shootinff  was  shown,  or  could  prop- 
erly be  inferred,  then  the  case  would  have 
been  different,  but  it  did  not,  and  the  de- 
fendant sought  to  excuse  himself  by  trying 
to  convince  the  jury  that  he  believed  Rey- 
nolds was  in  imminent  danger,  that  the  only 
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way  to  protect  him  was  to  shoot  at  or  to- 
wards Johnson,  and  that  he  had  gocKl 
grounds  for  that  belief,  and  acted  on  it. 

It  was  not  merely  a  question  as  to 
whether  Johnson  was  still  beating  Reynolds 
when  defendant  fired,  which,  as  we  have 
seen,  was  the  real  difference  between  the 
witnesses,  but  the  defense  depended  mainly 
upon  the  belief  of  the  defendant,  his  object 
in  shooting,  and  the  necessity  for  it  He  thus 
set  up  distinct,  affirmative  matters  of  de- 
fense, which,  under  all  the  rules  of  evidence 
applicable  to  civil  cases,  he  was  required  to 
establish  by  preponderating  evidence  to 
meet  the  case  proved  by  the  plaintiffs — of 
the  wrongful  killing  of  Johnson.  We  might 
have  referred  more  particularly  to  tiie  pre- 
sumption which  the  law  raises  when  deadly 
weapons  are  used,  and  to  other  matters,  but 
this  part  of  the  opinion  is  already  longer 
than  desirable. 

We  have  not  discussed  the  form  of  the 
twelfth  prayer,  but  only  the  principle  in- 
volved in  it.  If  it  stood  alone,  it  might  pos- 
sibly be  said  that  it  was  liable  to  mislead 
the  jury,  but,  when  taken  in  connection  with 
the  other  prayers  which  were  granted  and 
the  conceded  facts,  we  do  not  think  it  was 
liable  to  that  objection.  We  fully  recog- 
nize, as  we  have  endeavored  to  show,  the 
general  principle  that  the  burden  was  on  the 
plaintiffs  in  this,  as  in  other  civil  cases,  to 
first  establish  their  case  by  proper  proof, 
but,  that  having  been  done,  the  burden  was 
then  on  the  defendant  to  prove  the  justifi- 
cation or  excuse  which  he  set  up  as  his  de- 
fense. 

We  are  therefore  of  the  opinion  that  the 
ruling  on  this  question  by  the  court  below 
was  right,  and  there  was  no  error  in  grant- 
ing either  of  these  prayers. 

3.  The  next  alleged  error  complained  of 
was  rejecting  the  second  and  third  prayers 
of  the  defendant,  which  raised  the  Question 
of  contributory  negligence.  The  authorities 
seem  to  agree  that  the  doctrine  of  contribu- 
tory negligence  can  have  no  application 
when  the  action  is  founded  on  intentional 
violence.  Kain  v.  Larkin,  56  Hun,  79,  9 
N.  Y.  Supp.  89;  Gray  v.  McDonald,  104  Mo. 
313,  16  S.  W.  398;  Louisville  d  N.  R,  Co.  v. 
Markee,  103  Ala.  160,  15  So.  511;  Darling  v. 
WilUams,  35  Ohio  St.  63 ;  Sieinmetz  v.  Kel- 
ly, 72  Ind.  442,  37  Am.  Rep.  170. 

But  the  appellant  contends  that  conceding 
that  to  be  so  there  was  some  evidence  tend- 
ing to  show  that  the  injury  happened 
through  his  negligence  and  therefore  in- 
structions on  contributory  negligence  were 
relevant.  If  that  be  admitted,  these  pray- 
ers were  properly  rejected  for  several  rea- 
sons. In  the  first  place  there  is  no  evidence 
that  Johnson  was  guilty  of  any  negligence. 
The  whole  theory  of  the  appellant's  defense 
was  that  he  was  making  an  unlawful  assault 
on  Reynolds,  and  we  confess  we  do  not  un- 
derstand how  it  can  be  said  that  he  was  neg- 
ligent. 

There  is  certainly  no  evidence  to  show 
that  any  act  of  his  was  the  proximate  cause 
of  his  death,  but  that  was  directly  caused  by 
the  act  of  the  defendant,  and  the  question  iii 
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whether  that  was  excusable.  The  instruc- 
tion asked  for  in  the  second  prayer  was  sim- 
ply another  way  of  saying  to  the  jury  that 
the  defendant  was  justified  in  shooting,  if 
he  believed  it  necessary  for  Reynolds's  pro- 
tection, and  shot  by  reason  of  that  belief,  al- 
though the  jury  found  that  such  belief  was 
not  justified  by  the  facts  in  the  case,  if  they 
believed  that  Johnson  was  beating  Reynolds. 
For  in  point  of  fact  Johnson  did  nothing 
that  could  be  claimed  to  be  either  negligence 
or  a  wrongful  act,  except  to  beat  Reynolds. 
That  prayer  is  not  only  contrary  to  law,  but 
to  the  theory  on  which  the  case  was  tried  on 
both  sides. 

The  third  prayer  is  to  the  effect  that  if 
the  jury  found  that  defendant  fired  his  pis- 
tol to  frighten  Johnson,  without  intending 
to  shoot  him,  and  that  he  kiUed  him  either 
by  his  unskilfulness  or  negligence,  or  be- 
cause his  arm  was  seized  at  the  time,  then 
the  verdict  must  be  for  the  defendant,  if  the 
jury  further  found  that  Johnson,  by  his  own 
n^ligence  or  wrongful  act,  contributed  to 
the  accident. 

There  being,  as  we  have  seen,  no  evidence 
of  negligence  or  wrongful  act  by  Johnson, 
unless  it  be  his  beating  Reynolds,  this  prayer 
is  equivalent  to  saying  that  if  the  jury  be- 
lieved that  Johnson  was  killed  by  the  de- 
fendant through  the  latter's  negligence,  or 
because  his  arm  was  seized  at  the  time  he 
fired  the  pistol,  the  plaintiff  could  not  re- 
cover, if  they  believed  that  Johnson  was  then 
beating  Reynolds. 

To  sustain  the  theory  of  either  of  these 
prayers  would  prevent  recovery  against  any 
one  who  claimed  to  kill  another  in  defense  of 
his  servant  or  member  of  his  family,  al- 
though the  evidence  utterly  failed  to  excuse 
the  defendant's  act.  For  if  the  fact  that  the 
deceased  party  was  attacking  the  servant  or 
member  of  the  family  is  evidence  of  such 
negligence  or  wrongful  act  as  to  be  said 
to  directly  contribute  to  the  injury  causing 
his  death  and  thereby  prevent  recovery,  that 
would  be  the  end  of  such  cases. 

To  justify  the  killing,  the  facts  we  have 
already  stated  must  he  shown,  but  these 
prayers,  if  granted,  would  in  such  cases  ob- 
viate the  necessity  of  showing  just  what  the 
law  says  is  necessary  to  be  proved  to  excuse 
the  defendant.  So,  without  discussing  or 
referring  to  other  reasons,  we  think  they 
were  properly  rejected. 

We  do  not  understand  that  the  appellant 
presses  the  exception  to  the  rulings  on  the 
prayers  in  regard  to  damages.  Those 
granted  seem  to  coyer  the  question,  and  to 
have  properly  instructed  the  jury  as  to  the 
correct  measure  of  damages.  Hauer'a  Case, 
60  Md.  449;  Mahone'a  Case,  63  Md.  135. 
The  judgment  will  be  affirmed. 

Judgment  afprmedf  009t8  to  he  paid  hy  the 
appellant. 

MeSlienry,  Ch.  J.,  dissents. 
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!•  Plaelnip  a  ipovernor  f%r  the  regpiila- 
tlon  of  tbe  presanre  of  gmM  on  tbe  gmM 

meter  or  its  lead-pipe  connections,  withont 
the  consent  of  the  gas  company,  which  by 
law  is  responsible  for  the  safe  condition  of 
the  apparatus,  is  an  nnlawfnl  trespass,— at 
least  when  such  meter  and  connecting  pipes 
belong  to  the  company. 

2.  An  Injunction  avnlnjit  tlie  nnlK^irfnl 
plaolnsr  of  a  sras  ipovemor  on  the  meter 
of  a  gas  company  without  its  consent  may 
be  granted,  irrespective  of  the  question  of  in- 
jury to  the  meter. 

8.  No  bailment  In  created  by  plaelngp  a 
gWLM  meter  on  tbe  premises  of  the  con- 
sumer to  fulfil  the  requirements  of  the  law. 
for  the  purpose  of  measuring  the  gas  con- 
sumed by  him  and  connecting  his  pipe  with 
the  supply  pipe  of  the  gas  company. 

4.  An  Injunction  avalnut  treapassea 
mar  be  ffrabted  to  prevent  a  multiplicity 
of  suits,  when  thousands  of  them  have  been 
committed,  and  it  is  shown  that  they  will 
continue  unless  restrained. 

6.  Tbe  property  o^mer  In  not  a  necea* 
•ary  party  to  a  salt  by  a  gas  company  to 
enjoin  the  placing  of  governors  upon  the  me- 
ter by  a  third  person,  although  it  is  done 
with  the  property  owner's  couseof. 

O.  Mere  acqnlescenec  for  a  time  by  a 
aswM  company  In  the  placing  of  governors 
on  Its  gas  meters  will  not  prevent  it  from  ob- 
taining an  injunction  against  such  unlawful 
acts,  when  the  evil  or  trespass  is  lueroaslng. 

T.  Mandatory  Injunction  'vrlil  be 
ipranted  to  compel  the  removal  of  govern* 
ors  Illegally  placed  on  gas  meters  without  the 
consent  of  the  gas  company  which  owns 
them. 

8.  A  coniinmcr  of  ipaa  bas  a  rlffbt  to 
place  a  grovernor  for  regulating  the  pres- 
sure of  gas  on  any  part  of  the  pipe  on  his  own 
premises,  which  belongs  to 'him. 

(June  22,  1899.) 

CROSS-APPEALS  from  a  decree  of  th« 
Circuit  Court,  No.  2,  of  Baltimore  City, 
in  a  suit  brought  to  enjoin  defendants  from 
maintaining  governors  in  connection  with 
plaintiff's  gas  meters;  plaintiff  appealing 
from  so  much  of  the  decree  as  refused  to  re- 
quire the  removal  of  governors  in  place ;  and 
defendants  appealing  from  so  much  as  en- 
joined them  from  placing  further  governors 
Reversed  on  plaintiff's  appeal. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Alexander  Preston,  Alex* 
ander  Preston,  and  William  A.  Tinher, 
for  plaintiff: 

If  meters  are  bailed  it  is  for  no  other  pur- 
pose than  the  measure  and  supply  of  the  eas 
by  the  plaintiff,  and  it  is  a  perversion  of  it 

NoTB. — As  to  charge  by  gas  company  for 
meter,  see  Louisville  Oas  Co.  v.  Dulaney  (Ky*) 
86  L.  R.  A.  326. 
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to  divert  it  to  the  other  uses,  and  breaks  up 
the  bailment. 

Schouler,  Bailm.  S9  133,  139. 

The  acts  of  the  defendants  amoiTnt  to  a 
series  of  trespasses,  continuous  in  character, 
not  relievable  at  law  at  all,  in  fact,  and  the- 
oretically only  by  means  of  such  vexatious 
litigation  as  equity  does  not  contemplate 
with  favor.  The  case  also  is  peculiar  in  the 
circumstance  that  not  a  private  right  only 
is  involved,  but  the  prevention  of  a  danger 
to  life  and  property.  Equity  relieves  in 
such  cases. 

Gilbert  v.  Arnold,  30  Md.  20  j  White  ▼. 
Flannigain,  1  Md.  525,  54  Am.  Dec.  668; 
Blaine  v.  Brady,  64  Md.  373,  1  Atl.  609; 
McOreery  v.  Sutherland,  23  Md.  471,  87  Am. 
Dec.  578;  Shipley  v.  Caples,  17  Md.  182; 
Cherry  v.  Stein,  11  Md.  27;  Chesapeake  d 
0.  Canal  Co,  t.  Young,  3  Md.  489;  Shipley 
V.  Ritter,  7  Md.  408,  61  Am.  Deci  371;  Ame- 
lung  V.  Seekamp,  0  Gill  &  J.  468. 

Independent  of  the  element  of  danger,  and 
the  direct  invasion  of  right,  there  is  the  in- 
cidental exposure  of  the  plaintiff  to  risk  of 
responsibility,  and  the  making  of  its  protec- 
tive proofs  uncertain. 

2  Waterman,  Trespass,  571,  §  U26;  Dud- 
ley V.  Hurat,  67  Md.  44,  8  Atl.  901 ;  Phelps, 
Juridical  Eq.  317,  318;  Warren  Mills  v.  New 
Orleans  Seed  Co.  65  Miss.  3D1,  4  So.  298. 

In  judging  of  the  application  of  the  reme- 
dy by  injunction  reference  must  always  be 
had  to  the  nature  and  character  of  the  thing 
to'be  protected. 

White  V.  Flannigain,  1  Md.  547,  54  Am. 
Dec.  668;  Oertnan  Evangelical  Cong:  Trus- 
tees ▼.  HoessH,  13  Wis.  354;  DeMaitos  y. 
Otbson,  4  DeG.  ft  J.  270;  North  v.  Great 
Northern  R.  Co.  6  Jur.  N.  S.  244. 

Mere  delay  or  acquiescence  cannot  defeat 
the  remedy  by  injunction  in  support  of  the 
legal  right,  unless  it  has  been  continued  so 
long  and  under  such  circumstances  as  to  de- 
feat the  right  itself. 

Menendez  v.  Holt,  128  U.  S.  523,  32  L.  ed. 
628,  9  Sup.  Ct.  Rep.  143 ;  Kodgers  v.  Nowill, 
3  DeG.  M.  &  G.  614;  Noble  v.  Turner,  69  Md. 
627,  16  Atl.  124;  Robertson  v.  Mowell,  66 
Md.  530,  8  Atl.  273. 

If  what  has  occurred  could  be  treated  as 
being  the  equivalent  of  a  license,  it  would  be 
one  not  coupled  with  an  interest,  and  not 
based  upon  a  contract,  express  or  implied. 

Such  licenses  are  revocable  at  will,  and  no 
compensation  would  be  required,  even  if 
there  had  been  permanent  improvements. 

Baltimore  d  0.  R.  Co,  v.  Potomac  Coal  Co. 
51  Md.  343. 

Messrs.  J.  Sonthsate  lieinmon  and  O. 
Baker  Clottrortliyy  for  defendants : 

W^hen  the  hirer  of  anything  stipulates  to 
retain  it  for  a  particular  time,  or  for  the 
performance  of  a  particular  business  he  will 
be  entitled  to  use  it  in  the  same  manner  as 
he  would  his  own  under  the  same  circum- 
stances, since  he  pays  the  price  of  the  hiring 
for  the  purchase,  as  it  were,  for  the  prop- 
erty in  the  thing  for  the  time  or  the  occa- 
sion, and  the  fair  and  natural  implication 
is  that  he  will  expect  to  use  it  as  his  own. 
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Redfield,  Carriers  ft  Bailments,  |  682. 

The  consumer  having  hired  for  a  valuable 
consideration  the  meter  as  a  register,  t&e 
law  permits  him  to  use  it  as  his  own,  pro- 
vided that  use  does  not  injure  it  or,  as  is 
claimed  in  this  case,  interfere  with  its  opera- 
ations  as  a  register. 

It  having  b^n  shown  that  the  governor  is 
placed  upon  the  meter  so  as  to  secure  the 
best  service,  that  so  placing  it  does  not  inter- 
fere with  the  operation  or  work  of- the  meter 
as  a  register,  and  does  not  injure  the  meter 
itself,  there  is  no  reason  that  should  deprive 
a  bailee  of  a  meter  (consumer)  of  the  rule 
of  law  that  entitles  him  te  use  as  his  own, 
so  as  te  secure  the  best  service,  that  which  is 
bailed  te  him  for  hire. 

1  Addison,  Contr.  *343,  354;  Lawson, 
Bailm.  S§  16,  41;  Schoulcr,  Bailm.  S  H5; 
Redfield,  Carriers  ft  Bailments,  §§  683,  685. 

The  relation  of  bailor  and  bailee  being 
one  recognized  as  legal,  equity  will  only  in- 
terfere te  prevent  a  user  that  amounte  to 
waste  or  a  destruction  of  the  article  bailed, 
and  then  only  in  cases  where  the  damage  is 
irreparable  and  not  susceptible  of  remedy  at 
law,  or  the  bailee  is  irresponsible. 

Bryson  v.  Rayner,  25  Md.  432,  90  Am.  Dec. 
69. 

The  base  of  any  action  against  the  plain- 
tiff te  recover  for  damage  occasioned  by  a 
leak  must  be  negligence  on  ite  part,  and  he 
who  charges  negligence  as  a  ground  of  ac- 
tion must  prove  it. 

Nitro-Glycerine  Case,  15  Wall.  537,  sub 
nom.  Parrott  v.  Wells,  21  L.  ed.  211;  State 
use  of  Brady  v.  Consolidated  Gas  Co.  85 
Md.  637,  37  Atl.  263;  Holly  v.  Boston  Gas- 
light Co.  8  Gray,  123,  69  Am.  Dec.  233. 

The  only  liability  of  a  gas  company  for 
damage  arises  from  the  duty  cast  upon  it  of 
controlling  that  dangerous  clement  while  in 
pipes  of  ite  own,  or  in  pipes  used  by  it  as  its 
own  for  the  conveyance  of  such  gas  up  to  the 
point  of  ite  delivery  to  the  consumer;  and 
even  up  to  that  point  contributory  negli- 
gence on  the  part  of  the  consumer  or  of  those 
under  his  employment  will  bar  a  recovery. 

Lanigan  v.  New  York  Gaslight  Co.  71  N. 
Y.  29. 

If  the  governor  be  ordered  off  the  meter, 
the  relief  to  the  plaintiff  from  an  injury  en- 
tirely supposititious  and  nominal  at  best 
will  be  followed  by  the  destruction  of  six- 
teen hundred  governors  whose  shape  is  pred- 
icated on  the  base  now  used,  to  the  great 
loss  of  the  defendante,  and  by  the  increased 
gas  bills  which  will  be  sent  to  consumers, 
who  are  now  paying,  for  all  they  use,  the 
price  fixed  by  law.  It  will  either  force  the 
appellante  out  of  business  or  compel  them  to 
go  to  great  and  unnecessary  expense,  in  or- 
der to  locate  governors  of  various  shapes  in 
inconvenient  and  less  safe  places,  and  will 
subject  sixteen  hundred  householders  in  this 
city  to  both  annoyance  and  loss,  for  which 
there  is  no  compensating  advantage  to  the 
plaintiff. 

Miller,  £q.  681,  S  574;  Bonaparte  t.  Cam- 
den d  A.  R.  Co.  Baldw.  218,  Fed.  Gas.  No. 
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1617,  approved  in  Hardesty  v.  Taft,  23  Md. 
530,  87  Am.  Dec.  584. 

^e  injury  must  be  real,  not  speculative. 

Morgan  v.  Binghamton,  102  N.  Y.  500,  7 
N.  £.  424;  Lanahan  v.  Qahan,  37  Md.  105; 
Nicodemua  v.  NicodemuSf  41  Md.  529. 

The  relief  asked  in  this  case  is  against 
the  public  convenience  and  the  many  who 
consume  gas;  is  against  conscience  in  seek- 
ing to  increase  profits  that  are  regulated  by 
law;  is  against  good  faith  in  seeking  to  in- 
crease its  sale  of  gas  under  pretext  of  en- 
joining pretended  injury  of  no  possible  con- 
sequence, which  is  allowed  to-day  by  every 
gas  company  in  every  city  but  Baltimore; 
and  is  against  reasonable  diligence,  inas- 
much as  the  plaintiff  has  stood  by  and  has 
seen  the  appellants  spend  their  lives  and  in- 
vest their  small  fortunes  in  this  business  for 
the  last  eleven  years. 

Smith  V.  Clay,  d*Bro.  Ch.  639,  note;  Broum 
V.  Biiena  Vista  County,  95  U.  S.  157,  24  L. 
ed.  422;  McKnight  v.  Taylor,  1  How.  161,  11 
L.  ed.  86;  Creath  v.  Sims,  5  How.  204,  12  L. 
ed.  117. 

If  equity  does  not  preponderate  plaintiff 
must  fail. 

Oamett  v.  Jenkins,  8  Pet.  75,  8  L.  ed.  871 ; 
Hunter  v.  Carroll,  64  N.  H.  572;  Bassett  v. 
Salisbury  Mfg.  Co.  47  N.  H.  426;  Wason  v. 
Sanborn,  45  N.  H.  169;  i<pencer  v.  Falls 
Tump.  Road,  70  Md.  136,  16  Atl.  451. 

The  1,600  consumers  must  be  seriously  af- 
fected by  a  decree  in  favor  of  the  plaintiff. 
They  are  indispensably  parties,  therefore, 
and  no  decree  can  settle  the  rights  of  all  the 
parties  in  their  absence. 

Miller,  Eq.  25,  32,  330,  §9  20,  24,  264,  and 
notes;  Hawkins  v.  Chapman,  36  Md.  98; 
Barney  v.  Baltimore,  6  Wall.  280,  18  L.  ed. 
825;  California  v.  Southern  P.  Co.  157  U.  S. 
229,  39  L.  ed.  683,  15  Sup.  Ot.  Rep.  591. 

If  the  placing  of  the  meter  constituted  a 
delivery  of  possession,  with  the  right  of  pos- 
session, trespass  does  not  lie  at  law,  as  the 
plaintiff  must  have  eithiir  possession  or 
title,  with  the  right  of  immediate  possession. 

Ginsberg  v.  Pohl,  35  Md.  505;  Poe,  PL  § 
242. 

The  proposed  decree  against  absent  parties 
seems  contrary  to  the  weight  of  reason  and 
authority  in  such  cases. 

Patrons  desirous  of  saving  themselves 
from  overcharges  for  gas  may  absolutely  re- 
fuse to  allow  defendants  entrance,  and  if 
they  do  so  equity  will  be  unable  to  enforce 
its  mandatory  injunction. 

Miller,  Eq.  330,  §  264. 

The  patrons  of  the  defendants  below  who 
were  not  notified  of  the  action  were  not  par- 
ties, had  no  opportunity  to  introduce  or 
cross-examine  witnesses  or  to  prosecute  an 
appeal,  are  not  bound  by  the  decree. 

Hale  V.  Finch,  104  U.  S.  261,  26  L.  ed. 
732 ;  Morgan  County  v.  Allen,  103  U.  S.  498, 
26  L.  ed.  498. 

Fowler,  J.,  delivered  the  opinion  of  the 
court: 

The  Consolidated  Gas  Company  of  Balti- 
more City  filed  the  bill  in  this  case  for  an 
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injunction  to  restrain  the  defendants,  who 
are  copartners  trading  under  the  name  of 
the  Mutual  Gas-Saving  C'Orapany  of  Balti- 
more City,  from  interfering  with,  or  in  any 
manner  disturbinjir.  the  meters,  pipes,  and 
connections  used  by  the  plaintiff  in  distrib- 
uting and  supplying  gas  to  the  consumers 
thereof  in  Baltimore  city  and  its  suburbs. 
As  a  part  of  the  relict  nsked  for  in  thi<i  hill, 
the  plaintiff  also  prayed  for  a  maiuiatory 
injunction  to  compel  the  defendants  to  re- 
move all  their  devices,  of  every  kind,  from 
said  meters,  pipes,  and  connections.  The 
bill  alleges  tfiat  the  plaintiff  is  engaged  in 
manufacturing  illuminating  gas  and  fur- 
nishing it  to  residents  of  the  city  of  Balti- 
more and  its  suburbs ;  that,  in  order  to  carry 
on  its  business,  it  is  necessary  to  place  a 
meter,  together  with  certain  pipes  and  con- 
nections, in  every  house  or  building  in  which 
its  gas  is  used ;  that  it  now  has  al^ut  45,000 
meters  with  their  pipes  and  connections,  in 
use,  which  it  is  alleged  are  the  absolute  prop- 
erty of  the  plaintiff;  that  the  defendants, 
without  the  consent  of  the  plaintiff,  have 
broken,  disconnected,  tampered  with,  and 
otherwise  disturbed  and  disarranged,  the 
plaintiff's  meters,  pipes,  and  connections,  for 
the  purpose  of  affixing  a  certain  device,  called 
a  "governor,"  which  is  used  for  the  purpose 
of  reducing  the  consumption  of  gas  by  con- 
sumers; that  the  defendants  have  already  af- 
fixed a  large  number  of  such  governors  to 
the  meters  of  the  plaintiff,  and  are  from  time 
to  time  increasing  the  number;  that,  illum- 
inating gas  being  an  agent  dangerous  to  life, 
health,  and  property,  it  is.  necessary  to  ex- 
ercise the  greatest  care  in  its  use;  that,  in 
order  to  prevent  injury  and  damage,  the 
plaintiff  is  required  to  use  constant  watch- 
fulness and  the  utmost  care  to  keep  its  me- 
ters, etc.,  in  good  repair,  and  that,  therefore, 
it  ought  to  have  exclusive  care  of  them,  be- 
cause it  alone  is  responsible  for  the  safety 
and  protection  of  the  consumers  of  its  gas; 
that  the  unlawful  interference  of  the  defend- 
ants with  the  plaintiff's  meters,  etc.,  has  oc- 
casioned it  loss  and  risk,  aud  will  continue 
to  do  so;  that  the  action  of  the  defendants 
in  the  respect  mentioned  has  injured  and  de- 
stroyed the  plaintiff's  pipes  and  connections, 
and  has  caused  Jeaks,  throu<rh  which  gas  es- 
caped, to  the  great  risk  of  life,  health,  and 
property;  that  the  actions  of  the  defendants 
are  liable  to  cause  fires  and  explosions ;  that 
the  injury  to  said  nf^eters  and  pipe's  has  been 
occasioned  by  the  incompetent  and  careless 
agents  of  the  defendants,  who  disturb  them 
frequently,  at  times  unknown  'to  the  plain- 
tiff, and  that  it  is  apprehensive  that  it  may 
be  subjected  to  suits  for  damages  on  ac- 
count of  injuries  to  health  and  property,  and 
of  death,  caused  by  the  unwarranted  and 
careless  acts  of  these  defendants  and  their 
agents;  and  that  it  has  no  adequate  remedy 
at  law.  The  defendants  demurred  to  the  bill 
upon  the  following  grounds:  (1)  That 
there  is  nothing  charged  in  the  bill  that  the 
defendants  did  not  have  a  legal  and  equita- 
ble right  to  do;  (2)  that  the  law  affords  the 
plaintiff  an  adequate  reme<ly;   (3)  that  the 
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bill  makes  out  only  a  simple  case  of  trespass 
and  negligence,  for  which  the  law  gives  am- 
ple remedies;  (4)  that  the  jurittdiction  of  a 
court  of  equity  cannot  be  successfully  in- 
voked by  the  allegation  of  appre^iendcd  loss 
to  be  caused  by  persons  who  are  not  in  its 
employment  or  under  its  control;  (6)  that 
no  facts  are  stated  in  the  bill  to  show  that 
the  defendants  are  financially  irresponsible; 
(6)  want  of  proper  parties ;  (7)  liecause  the 
scope  of  the  bill  is  to  destroy  the  right  of 
citizens  to  contract  for  mutual  advantage, 
and  to  allow  a  monopoly  to  force  gas  upon 
consumers  with  a  pressure  beyond  their 
needs.  This  demurrer  was  overruled,  and 
the  defendants  theroupon  answerel.  hi 
their  answer  they  admit  that  the  plaintiff  is 
required  by  law  to  furnish  consumers  of  gas 
with  meters  to  measure  the  gas  consumed, 
but  deny  that  the  pipes  and  connections  of 
said  meters  are  the  plaintiff's  property,  and 
they  allege  that  they  have  placed  a  large 
number  of  their  governors  upon  plaintiff's 
meters  with  the  consent  of  the  consumers, 
but  they  deny  that  they  have  ever  injured 
or  broken  any  of  the  pipes  or  meters  of  the 
plaintiff.  They  deny  the  right  of  plaintiff 
to  have  sole  charge  of  the  meters,  pipes,  and 
connections,  or  that  they  have  injured  the 
plaintiff's  property,  and  they  aver  an  ade- 
quate remedy  at  law,  and  rely  upon  a  want 
of  proper  parties.  Without  further  rehears- 
ing the  allegations  of  the  answer,  it  is  suffi- 
cient to  say  that  it  denies  all  the  substan- 
tial allegations  of  the  bill,  except  the  one 
relating  to  the  ownership  by  the  plaintiff  of 
the  meters,  which  appears  not  to  have  been 
specifically  denied  in  the  answer,  although 
the  defendants  contend  that  the  plaintin's 
claim  of  ownership  of  the  meters  is  not  sus- 
tained by  the  evidence.  Testimony  was  tak- 
en by  both  sides,  the  case  ^va8  argued,  and 
the  learned  judge  below  passed  the  decree  of 
the  30th  December,  1808,  granting  an  in- 
junction to  restrain  and  prohibit  the  de- 
fendants from  further  interfering  with 
plaintiff's  meters  and  connections,  but  refus- 
ing a  mandatory  injimction  to  compel  the 
removal  of  the  governors  now  in  use.  From 
this  decree  l>oth  parties  have  appealed, — the 
plaintiff,  from  so  much  of  the  decree  as  re- 
fused the  mandatory  injimction  for  the  re- 
moval of  the  governors;  and  the  defendants, 
from  that  part  thereof  which  enjoined  them 
from  the  alleged  interference  with  plaintiff's 
meters  and  other  property. 

Having  thus  fully  stated  the  case  before 
us,  we  will  proceed  to  consider  the  questions 
of  law  and  fact  presented  by  the  two  appeals 
in  this  record: 

1.  In  the  first  place  it  may  be  observed 
that  there  is  no  claim  attempted  to  be  set  up 
that  the  consumer  has  not  a  right  to  use 
such  a  devise  as  is  shown  to  have  been  used 
in  this  case,  and  called  a  "governor,"  or  any 
other  device  which  in  his  opinion  will  an- 
swer the  purpose  better;  but  the  contention 
of  the  plaintiff  is  that  in  fact  the  meter  and 
its  connections  are  its  property,  and  that, 
whether  this  be  so  or  not,  the  law  gives  to 
it  the  sole  control  and  management  of  such 
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meter  and  connections,  and  that  neither  the 
consumer,  nor  anyone,  with  or  without  the 
consimier's  consent,  has  the  right  to  disturb 
or  interfere  with  the  meter  or  its  connec- 
tions for  the  purpose  of  connecting  there- 
with a  governor,  or  for  any  other  purpose, 
without  the  consent  of  the  plaintiff.  This 
contention  we  think  is  fully  sustained  by  the 
evidence,  and  by  the  act  of  1876,  chap.  356, 
entitled  "An  Act  to  Regulate  Gas  Meters  in 
the  City  of  Baltimore."  By  this  act  the 
plaintiff  is  required  to  place  on  the  premises 
of  every  consumer  of  gas  'a  correct  appara- 
tus or  meter  for  registering  the  consimiption 
of  the  same,"  and  it  is  made  the  duty  of  the 
plaintiff  to  see  that  the  meter  is  kept  in 
pjoper  working  order.  To  place  the  meters 
where  the  law  requires  them  to  be  placed,  the 
plaintiff  must  either  manufacture  or  pur- 
chase them,  and  the  eviden<^  is  that  they  are 
purchased  at  an  average  price  of  $22  or  $23 
apiece.  When  thus  placed  as  required,  the 
meter  remains  in  the  house  of  the  consumer 
so  long  as  he  continues  to  use  gas,  subject 
to  the  control  and  inspection  of  the  plain- 
tiff; and  when  the  consumer  ceases  to  be  a 
consumer  of  gas  the  meter  and  its  connec- 
tions, consisting  of  two  lead  pipes,  are  re- 
moved, and  taken  again  into  the  possession 
of  the  owner.  These  pipes  are,  we  think,  a 
necessary  part  of  the  meter.  Without  them 
it  could  not  be  connected  with  the  street  or 
supply  pipe,  on  the  one  hand,  or  the  consum- 
er's pipe,  on  the  other,  and  it  is  shown  by 
the  evidence  that  they  are  furnished  or  sup- 
plied by  the  plaintiff  in  order  to  make  the 
necessary  connections.  Some  effort  was 
made  to  show  that  the  consumer  paid  for, 
and  therefore  owns,  these  pipes;  but  such  a 
view  is  unsupported  by  the  testimony,  which 
not  only  shows  that  they  are  placed  on  the 
consumer's  premises  along  with  the  meter, 
but  they  are  also  removed  with  it.  We 
think,  therefore,  it  can  hardly  be  contended 
with  much  show  of  reason  that  either  the 
meter  or  its  connections  is  not  the  property 
of  the  plaintiff.  But,  whether  this  be  so  or 
not,  it  is  very  apparent  from  the  testimony, 
and,  indeed,  is  well  known  independent  of 
the  testimony,  that,  as  alleged  in  the  bill, 
illuminating  gas  is  an  agent  dangerous  to 
life,  health,  and  to  property.  Therefore, 
inasmuch  as  the  law  requires  the  plaintiff  to 
keep  the  apparatus  in  proper  working  order, 
it  will  hold  the  plaintiff  responsible  for  dam- 
age to  property  or  loss  of  life  caused  by  a 
failure  on  its  part  to  perform  its  duty. 
Along  with  this  legal  responsibility  must 
necessarily  be  conc^ed  to  the  plaintiff  sole 
control ;  for  it  would  plainly  be  as  unjust  as 
it  would  be  absurd  to  impose  such  a  respon- 
sibility, and  withhold  the  right  of  protect- 
ing itself  from  loss  caused  by  interference  on 
the  part  of  others.  If,  as  we  have  said,  the 
meter  and  its  connections  are  the  property 
of  the  plaintiff,  and  if,  as  the  law  requires, 
it  is  placed  in  the  consumer's  house  for  the 
purpose,  and  for  the  sole  purpose,  of  "regis- 
tering the  consumption  of  gas,"  we  are  una- 
ble to  understand  upon  what  theory  the  de- 
fendants can  successfully  claim  the  right  to 
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use  this  apparatus  of  the  plaintiff  for  an- 
other and  entirely  different  purpose.  The 
meter  is  a  device  for  measuring  the  oonsump- 
tion  of  gas,  which  the  law  requires  to  he  used 
by  the  plaintiff  as  a  part  of  its  system,  while 
the  governor  which  the  defendants  claim  the 
right  to  affix  thereto  is  a  de/ice  designed  for 
the  purpose  of  regulating  the  pressure  of  the 
gas  after  it  passes  through  the  meter.  Now, 
it  seems  to  us  that  the  large  mass  of  testi- 
mony contained  in  the  record,  showing  on 
the  one  hand  that  the  affixing  of  the  govern- 
or was,  and  on  the  other  hand  that  it  was 
not,  injurious  to  the  meter  and  its  connec- 
tions, is  entirely  beside  the  question;  for, 
whether  the  alleged  acts  were  or  were  not 
productive  of  injury,  they  were,  in  the  eye 
of  the  law,  trespasses,  if,  as  we  have  said, 
the  meters  are  the  plaintiff's  property.  If 
the  acta  were  unauthorized,  there  is  a  legal 
injury,  for  which  the  plaintiff  could  reoove/ 
at  least  nominal  damages  {Baltimore  d  0. 
IL  Co,  y.  Boyd,  67  Md.  32,  10  Atl.  315;  Poe, 
PI.  9  247),  and  the  continuation  of  which 
eould  be  enjoined  by  a  court  of  equity. 

2.  But  the  argument  of  the  defendants  is 
that,  assuming,  for  the  sake  of  the  argu- 
ment, the  meter  and  connections  to  be  the 
property  of  the  plaintiff,  yet  there  is  a  bail- 
ment of  some  kind  in  relation  to  them,  and, 
that  being  so,  the  consumer  has  the  right  to 
use  them  for  any  reasonable  purpose;  con- 
tending that  the  affixing  of  the  governor  to 
them  is  such  a  reasonable  use.  It  is  appar- 
ent from  what  we  have  already  said  that  the 
apparatus  in  question  is  not  delivered  to  the 
consumer  for  any  purpose  whatever.  It  is 
true,  it  is  placed,  as  uxe  law  requires  it  to 
be  placed,  temporarily  in  his  house,  for  the 
purpose  of  measuring  the  gas  consumed,  and 
at  tiie  same  time  to  convey  the  gas  from  the 
supply  pipe  of  plaintiff  to  the  pipe  of  the 
consumer.  It  is,  while  thus  in  use,  con- 
nected with,  and  forms  a  pait  of,  the  means 
by  which  the  plaintiff  sells  and  delivers  the 
gas  to  the  consumer,  and  while  so  in  use  can- 
not, in  our  opinion,  be  fairly  considered  as 
a  separate  chattel,  subject  to  a  bailment  of 
any  kind.  In  order  to  effect  A  bailment, 
there  must  be  a  delivery,  either  real  or  con- 
structive. Here  there  is  neither.  Hale, 
Bailm.  &  Carr.  12.  But,  surely,  if  it  be  con- 
ceded that,  because  the  apparatus  is  placed 
in  the  house  of  the  consumer,  he  thereby 
becomes  a  bailee,  he  would  be  bound  to  re- 
spect the  terms  of  the  bailment  provided  by 
the  law  under  which  it  is  created,  namely, 
that  it  is  to  be  used  as  a  measure  for  the 
consumption  of  gas,  under  the  care  and  con- 
trol of  the  plaintiff.  But  being  of  opinion 
that,  under  the  peculiar  facts  of  this  case, 
there  is  no  room  for  the  application  of  the 
law  relating  to  bailments,  we  will  not  fur- 
ther consider  this  contention  of  the  defendant. 

3.  Again,  conceding,  ex  gratia,  the  con- 
tention of  the  plaintiff  that  the  meter  and 
connections  are  its  property,  the  defendants 
lage  that  the  alleged  injuries  and  interfer- 
ences amount  only  to  trespasses,  for  which  a 
court  of  law  affords  ample  remedy.  But  we 
think  the  state  of  facts  before  us  in  this 
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record  shows  that  the  alloged  trespasses  are 
not  only  continuous,  and  tliat,  therefore,  a 
court  of  equity  will  enjoin  them,  but  the 
allegations  of  the  bill,  and  the  testimony  as 
well,  show  that  the  property  of  the  plaintiff 
is  of  a  peculiar  nature,  interference  with 
which  lesuls  to  danger  to  life  and  property. 
Under  these  circumstances  a  court  of  equity 
will  not  hesitate  to  exercise  its  jurisdiction. 
White  V.  Flannigain,  l*Md.  525,  54  Am.  Dec 
668;  Oilbert  v.  Arnold,  30  Md.  29;  McCreery 
V.  Sutherland,  23  Md.  471,  87  Am.  Dec.  578; 
2  Waterman,  Trespass,  9  1126;  De  Mattos 
V.  (Hbaon,  4  DeG.  &  J.  276.  In  the  case  last 
cited  it  was  held  that  when  property,  either 
movable  or  immovable,  is  disposed  of  to  be 
used  in  a  particular  manner,  equity  will  en- 
join its  use  in  any  other  manner;  and  in 
Oerman  EvangeUoal  Cong,  Trustees  v.  Hoess- 
li,  13  Wis.  354,  the  language  used  by  the 
court  is  particularly  applicable  here:  "The 
circumstances  of  this  case  are  so  special,  the 
nature  and  use  of  the  property  itself  are  so 
peculiar,  that  an  ordinary  action  of  trespass 
would  furnish  no  adequate  compensation." 
But  a  court  of  equity  will  afford  the  relief 
here  asked  for,  upon  the  ground  of  prevent- 
ing a  multiplicity  of  suits.  According  to 
the  concession,  there  have  been  thousands  of 
those  trespasses  committed,  and  it  is  al- 
lied and  shown  that  they  will  continue  so 
long  as  the  defendants  are  allowed  to  sell 
their  governors  and  affix  them  to  the  meters. 

4.  The  next  contention  of  the  defendants 
is  based  upon  an  alleged  want  of  proper  par- 
ties. The  defendants  allege  that  the  tres- 
passes complained  of  were  conunitted  with 
the  consent  of  the  consumers,  and  that  they 
should  therefore  be  joined  in  this  suit.  But 
even  in  a  court  of  law  it  is  not  necessary 
to  join  in  an  action  of  trespass  principal 
and  agent,  as  joint  trespassers.  The  agent 
and  his  employer,  or  the  joint  trespassers, 
may  be  su^  separately  or  jointly,  at  the 
election  of  the  party  injured.  Blaen  Avon 
Coal  Co,  V.  McCulloh,  59  Md.  403,  43  Am. 
Rep.  560.  The  consumers,  however,  are  not 
really  necessary  parties.  We  are  of  opinion 
that  the  defendants  really  represent  the 
whole  controversy,  for  they  placed  the  gov- 
ernors 9n  the  meters;  and,  unless  the  plain- 
tiff has 'been  guilty  of  laches,  the  defendants, 
and  they  alone,  will  be  required  to  undo 
what  they  have  illegally  done. 

5.  And  this  brings  us  to  the  consideration 
of  the  defense  of  laches.  The  grounds  upon 
which  the  defendants  rely  to  establish  this 
defense  are:  First,  because  the  plaintiff, 
through  its  former  secretary,  consented  to 
the  use  of  the  meters  and  connections;  and, 
second,  long  delay  in  taking  steps  to  pre- 
vent the  defendants  from  placing  their  gov- 
ernors. In  regard  to  the  first,  we  need  only 
say  that  in  our  opinion  it  is  not  supported 
by  the  testimony.  The  then  becretary  of  the 
gas  company  informed  the  witness  Mr.  Dick- 
son, who  called  to  get  his  views  in  regard  to 
the  introducing  of  governors  in  Baltimore, 
and  the  secretary  said,  in  substance,  what 
the  plaintiff  now  says, — that  he  had  no  ob- 
jection to  offer  {"vfe  would  not  do  anything 
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against  yon  if  we  could,  and  we  could  not 
if  we  would") ;  that  the  matter  of  placing 
governors  on  has  been  decided  (that  is,  that 
it  was  entirely  in  the  province  of  the  con- 
sumer) ;  and,  if  the  consumer  wanted  a  gov- 
ernor, that  they  could  not  prevent  them 
from  having  one.  There  is  nothing  in  this 
testimony,  or  in  any  other  testimony  we 
have  found  in  the  record,  which  shows,  or 
tends  to  show^  that  there  was  any  consent 
given  to  use  the  meter  and  its  connections 
in  the  manner  now  complained  of.  Indeed, 
the  inference  from  all  the  testimony  is  the 
other  way.  Whether  the  defense  of  laches 
should  be  allowed  to  prevail  depends  upon 
the  circumstances  of  each  case  in  which  it 
is  set  up.  We  have  already  said  that  the 
dictates  of  ordinary  justice  require  that  the 
plaintiff  should  have  exclusive  control  of  its 
meters  and  its  connections.  And  this  is  so, 
as  already  pointed  out,  not  only  because  of 
the  rights  of  the  plaintiff,  but,  in  addition, 
it  is  so  because,  in  our  opinion  (and  the  evi- 
dence shows  it),  a  double  control  increases 
the  danger  to  the  lives  and  property  of  the 
consumers,  and,  in  case  of  death  or  injury 
to  property,  would  increase  the  difDiculty  of 
discovering  which  of  the  two  is  liable.  Each 
would  attempt  to  place  responsibility  on  the 
other.  The  difficulties  which  lie  in  the  path 
of  recovery  while  the  plaintiff  alone  is  in 
control,  and  when  there  is  no  governor  on 
which  to  place  the  blame,  are  sufficiently 
great,  without  adding  to  them.  But  it  ap- 
pears, also«  that  the  use  of  governors  on  the 
meters  is  a  growing  one.  It  msy  well  be 
that  for  a  long  time,  when  the  evil  com- 
plained of  had  not  reached  the  great  pro- 
portions to  which  it  has  now  grown,  the 
plaintiff  may  have  preferred  to  endure  it 
rather  than  resist  it.  But  surely  such  a 
condition  should  not  be  allowed  to  be  used 
in  a  court  of  equity  as  ground  to  prevent 
the  exercise  of  its  jurisdiction,  when  it  is 
apparent  that  not  only  the  plaintiff,  but  a 
large  portion  of  the  public,  is  entitled  to 
protection  from  an  evil,  which,  if  it  be  :in 
evil,  is  daily  growing  larger.  In  our  opin- 
ion, the  mere  acquiescence  of  the  plaintiff,  in 
the  absence  of  any  evidence  showing  that  it  in- 
duced in  any  way  the  defendants  to  place 
governors  on  the  meters,  is  no  answer  to  the 
bill,  under  all  the  circumstances  of  this  case. 
6.  What  we  have  already  «aid  in  regard 
to  the  questions  of  fact  and  law  presented 
by  the  appeal  of  the  defendants  from  the  part 
of  the  decree  granting  the  restraining  in- 
junction renders  it  necessary  to  say  but  lit- 
tle in  regard  to  the  appeal  of  the  plaintiff 
from  that  part  of  the  decree  which  refused 
the  mandatory  injunction  requiring  the  de- 
fendants to  remove  their  governors  from  the 
meters;  for,  if  we  are  correct  in  what  we 
have  said,  namely,  that  the  plaintiff  is  le- 
gally entitled  to  the  sole  control  of  the  me- 
ters and  connections,  and  if  the  governors 
were  illegally  piacec  on  the  metx^rs,  without 
the  consent  ol  the  plaintiff,  and  without  any 
inducement  on  thn  part  of  the  latter,  being 
free  from  laches^  it  follows  necessarily  that 
the  governors  should  be  removed.  Who 
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should  remove  themt  Undoubtedly,  the  de- 
fendants, who  placed  them  there.  It  is  no 
answer  to  this  requirement  of  the  decree 
that  the  defendants  are  not  in  control  of 
the  premises  of  the  consumers.  The  con- 
sumers gave  their  consent,  as  alleged,  to 
placing  the  governors;  and  it  is  not  to  be 
presumed  that  they  will  attempt  to  prevent 
the  defendants  from  performing  a  plain  duty 
imposed  on  them  by  the  decree,  or  put  them- 
selves in  the  position  of  resisting  a  valid  decree 
of  a  court  of  competent  Juri^iction.  When 
such  a  condition  arises,  it  will  be  time  enough 
to  consider  the  questions  it  may  present. 

7.  In  conclusion,  we  think  it  proper  to  con- 
sider some  of  the  suggestions  which  have 
been  made  to  the  form  of  the  decree.  If 
the  meter  and  its  connections  belong  to  the 
plaintiff,  it  is  equally  clear  that  the  iron 
pipe  which  carries  the  gas  from  lead  pipe 
or  meter  connection  of  the  plaintiff  is  the 
property  of  the  consumer,  or  of  the  owner  of 
the  house,  and  we  think  it  is  clear  he  is  at 
liberty  to  place  the  governor  on  any  part  of 
that  pipe.  And,  if  he  should  determine  to 
use  the  end  of  his  iron  pipe  nearest  to  the 
meter  as  the  point  at  which  he  will  place 
the  governor,  we  are  of  opinion  he  should 
be  allowed  to  do  so,  under  such  reasonable 
regulations  as  may  be  made  by  the  govern- 
or company  and  the  gas  ci»mpany.  There 
can,  it  seems  to  us,  be  no  difficulty  in  mak- 
ing such  regulations  as  should  be  satisfac- 
tory to  each  party.  It  appears  by  the  testi- 
mony that  if  the  governor  is  not  allowed  to 
be  placed  on  the  meter,  nor  at  the  end  of 
pipe  connection  with  the  house  pipe,  the  lat- 
ter would  have  to  be  cut  to  put  it  on.  Now, 
inasmuch  as  it  also  appears  from  the  testi- 
mony that  the  plaintiff  does  not  claim  to 
have  the  absolute  right  in  all  cases  to  con- 
nect its  lead  pipe  with  the  house  pipe,  but 
leaves  that  to  the  consumer,  and  requires 
him  to  do  it,  it  would  seem  to  be  going  very 
far  to  say  that  under  no  circumstances  shall 
the  consumer  or  his  agent  make  that  con- 
nection. We  think  that  having  the  right, 
as  we  have  said,  to  use  the  end  of  his  iron 
pipe  which  we  have  indicated  as  the  place 
where  he  may  put  the  governor,  it  is  the 
duty  of  the  parties  interested  to  make  rea- 
sonable rules  as  to  the  manner  in  which  and 
by  whom  the  work  is  to  be  done.  In  this 
respect,  therefore,  the  decree  should  be  so 
modified  that  the  necessary  connections  may 
be  made,  under  such  reasonable  regulations 
as  the  plaintiff  and  defendants  shall  agree 
upon,  the  court  retaining  control  of  this  case 
to  see  that  this  be  done.  Inasmuch  as  we 
have  said  that,  in  our  opinion,  the  govern- 
ors now  on  the  meters  of  the  plaintiff  must 
be  removed,  it  is  proper  that  we  should  also 
say  that  this  work  ot  removal,  as  well  as  the 
making  of  the  new  connection,  if  the  gov- 
ernors shall  be  placed  on  the  end  of  the  con- 
sumer's pipe  nearest  the  muter,  should  be 
done  according  to  such  rules  and  regula- 
tions as  shall  be  adopted  by  the  parties. 

Affirmed  in  part,  and  reversed  in  p€krt, 
and  remanded,  etc.  Each  party  to  pay  ita 
own  costs. 
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J.  H.  PRESCOrr,  ft  «I.,  Appta. 

(Bl  La.  Ann.  1896.) 

*1.  The  matter  at  l»»ae,  belnir  a  qaea- 
tloB  of  loeal  asMevMinent  or  charge  upon 
the  property  of  abutting  proprietors  In  a 
monlclpallty  leYled  upon  compulsion  of  law 
alone,  to  pay  tbe  cost  of  street  Improvement, 
and  without  their  knowledge  or  consent,  is  a 
tax,  in  the  sense  of  the  constitutional  provi- 
sion conferring  appellate  jurisdiction  on  this 
court. 

S.  Tliere  ean  be  no  dliferenee  or  dis- 
tinction In  principle  between  a  forced  con- 
tribution for  levee  purposes  and  a  forced 
contribution  for  street  Improvement. 

8.  IVlille  It  haa  ever  been  held  wltb 
practical  nnanlmlty  In  numerous  deci- 
sions of  this  court  that  the  portion  of  the 
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cost  of  the  paving  and  improvement  of  streets 
and  banquettes  In  cities  and  towns,  which  is, 
under  the  law,  chargeable  to  abutting  prop- 
erty owners.  Is  not  a  tax,  in  the  sense  of  the 
jurisdictional  article  of  the  Constitution,  yet 
the  reason  for  so  holding  evidently  is  that, 
under  the  provisions  of  the  different  city 
charters,  such  assessments  were  based  pri- 
marily upon  petitions  signed  by  the  abutting 
property  owners,  and  consequently  not  predi- 
cated upon  the  flat  of  the  legislature,  not- 
withstanding same  are  levied  upon  the  the- 
ory of  local  benefits  conferred  upon  the  prop- 
erty of  said  abutting  proprietors. 

4.  Tbe  feature  wblcb  dlstlngrnlsbes 
local  assessments  for  public  state  pur- 
poses from  those  for  city  street  Improvement 
Is,  in  all  laws  except  the  one  under  considera- 
tion, the  assent  of  the  property  owner. 

6.  Tbls  conrt  affirms  tbe  proposition 
announced  In  State  ew  rel.  Hill  v.  Third 
Circuit  Ct.  App.  Judges,  46  La.  Ann.  1202, 
16  So.  219,  to  the  effect  that  "the  use  of  the 
words  'all  cases,'  and  of  the  words  *any  tax, 
impost,  or  toll  whatever,'  clearly  indicates  on 


NOTB. — Li€kbility  of  8ireet  raUtoay  for  pavinu 

assessment. 

Nearly  all  the  cases  on  this  subject  depend  on 
the  particular  statute  or  ordinance  to  which 
the  street-railway  compasiy  is  subject,  and  there 
is  apparently  considerable  conflict  between  th^ 
decisions,  most  of  which  is  due  to  the  different 
wording  of  such  statutes  or  ordinances. 

General  proviHont. 

A  radlroad  company  should  not  be  assessed 
for  a  pavement  merely  because  it  has  its  traclcs 
In  the  street.  Boehme  v.  Monroe,  106  Mich. 
401.  64  N.  W.  204. 

No  liability  to  pay  for  assessments  exists  In 
the  absence  of  some  contract,  express  or  im- 
plied. New  York  v.  Eighth  Ave.  R.  Co.  7  App. 
Div.  84,  39  N.  T.  Supp.  959. 

But  In  Harrlsburg  v.  Harrlsburg  Pass.  R.  Co. 
1  Pearson  (Pa.)  298,  it  is  said  that  a  railroad 
is  required.  In  the  absence  of  statutory  provi- 
sion, to  keep  in  repair  that  part  of  the  street 
occupied  by  it,  but  not  any  space  outside  the 
rails. 

An  ordinance  requiring  a  street-railroad  com- 
pany to  keep  in  repair  the  space  between  its 
rails  Is  reasonable  and  valid.  State,  North 
Hcdson  Coionty  R.  Co.,  Prosecutors,  v.  Hoboken, 
41  N.  J.  L.  71. 

A  street  rallrosd  In  a  street  is  contiguous  to 
a  proposed  Improvement  of  the  street  so  as  to 
tie  subject  to  special  taxation  for  the  Improve- 
ment. Kuehner  v.  Freeport,  143  111.  92,  17  L. 
R.  A.  774,  82  N.  E.  372;  Lightner  ▼.  PeorU, 
150  III.  80,  37  N.  B.  69. 

Liability  of  company  on  the  ground  that  its 
property  and  franchises  are  property  bene- 
llted. 

In  the  principal  case  of  Shbbvepobt  v.  Pres- 
COTT^  It  Is  said  that  the  right  of  occupancy  of  a 
part  of  the  street  by  a  street-railroad  company 
is  property  which  is  benefited  by  a  street  im- 
provement to  the  extent  of  the  space  occupied 
by  Its  roadbed  and  tracks,  which  renders  It  11a- 
Me  for  its  proportionate  share  of  the  cost  just 
as  the  property  of  abutting  owners  Is  liable. 

A  street-railway  company  has  a  peculiar  in- 
terest snd  right  of  occupancy  in  the  street  of 
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a  character  to  be  directly  benefited  by  a  pave- 
ment  of  the  street,  for  which  it  should  con- 
tribute in  common  with  other  property  on  the 
street.     Chicago  v.  Baer,  41  111.  806. 

The  right  of  occupancy,  franchise,  and  inter- 
est of  a  street-railroad  company  in  a  street  is 
of  such  character  as  to  be  subject  to  an  assess- 
ment for  paving  the  street.  West  Chicago 
Street  R.  Co.  v.  Chicago,  178  III.  339,  63  N.  B. 
112. 

The  rails,  sleepers,  ties,  and  spikes  of  a  street 
railroad  are  liable  to  assessment  for  paving  a 
street  under  a  provision  of  the  city  charter 
authorizing  an  assessment  upon  the  ''property'* 
benefited.  New  Haven  v.  Fair  Haven  k  W.  R. 
Co.  38  Conn.  422,  9  Am.  Rep.  399. 

But  in  People  ea  rel.  Davidson  v.  Gllon,  126 
N.  Y.  147,  27  N.  E.  282,  Reversing  68  Hun,  76, 
11  N.  Y.  Supp.  439.  it  Is  said  that  the  mere  fact 
that  the  rails,  ties,  and  track  of  a  street-rail- 
way company  are  property  and  subject  to  taxa- 
tion generally  is  no  reason  for  taxing  for  pav- 
ing the  street,  unless  the  law  makes  them  as- 
sessable for  that  purpose. 

A  strip  of  land  owned  by  a  street-railroad 
company  whose  track  is  laid  thereon,  but  which 
is  dedicated  to  public  use  as  a  highway,  is  not 
so  benefited  by  grading,  curbing,  and  flagging 
the  street  as  to  require  It  to  be  assessed,  the 
benefit,  if  any,  being  to  the  franchise.  Davis  v. 
Newark,  54  N.  J.  L.  144,  23  Atl.  276. 

Liability  of  company  under  statute  authoriaing 
assessment  of  *' lands/*  **buildlngs,"  etc. 

The  authorities  are  almost  unanimous  that  a 
street-railway  company  cannot  be  assessed  un- 
der such  a  statutory  provision. 

The  power  to  assess  the  expense  of  paving  a 
street  on  the  lots  and  parcels  of  land  deemed 
benefited  confers  no  authority  to  assess  the 
tracks,  ties,  or  franchise  of  a  street-railway 
company.  Conway  v.  Rochester,  24  App.  Div. 
489.  49  N.  Y.  Supp.  244.  Reversed  on  other 
grounds  In  157  N.  Y.  33,  51  N.  E.  395. 

The  easement  of  a  street-railway  company  In 
a  street  Is  not  liable  for  the  expense  of  paving 
under  a  statute  providing  that  the  cost  of  such 
paving  shall  be  assessed  against  the  several 
lots  and  parcels  of  land  described  in  the 
assessment  warrants.     State   ew  rel,   St.   Paul 
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the  ptat  of  tbe  framers  of  the  Constitution 
an  emphasized  Intention  to  give  to  the  terms 
*tax,*  *toIl/  and  'Impost'  the  widest  meaning 
to  which  they  were  susceptible,  and  to  allow 
every  citizen  to  have  submitted  to  the  test  of 
legality  and  constitutionality  by  the  highest 
court  of  the  state,  any  charge  upon  his  prop- 
erty imposed  by  the  state  or  Its  subordinate 
political  agencies,  when  claimed  to  be  legally 
and  constitutionally  Imposed  by  them  in  aid 
of  governmental  purposes,  whether  extending 
over  the  whole  state  or  over  particular  lo- 
cailltles;"  and,  further,  that  "It  is  manifest 
that  the  word  *tax,'  In  this  part  of  the  Con- 
stitution, is  used  in  its  largest  sense.  After 
the  words  describing  the  Jurisdiction  of  this 
court  as  extending  to  all  cases  involving  the 
legality  or  constitutionality  of  any  tax,  toll, 
or  Impost,  there  Is  added  the  word  'what- 
ever;* i.  e.,  whatever  the  character  of  that 
tax,  toll,  or  impost.'* 
6.  Tlie  present  eontroTersy  comes 
clearly  Tvlthln  the  reason  and  spirit  of 
that  decision,  because  the  cost  of  the  local 
assessment  therein  involved  is  a  tax  within 


the  Intendment  of  the  Jurisdictional  article 
of  the  Constitution. 
7.  Tills  anlt  Involves  an  Interpretation 
of  an  ordinance  of  tlie  eitr  of  Shreve- 
port  which  requires  that  abutting  property 
holders  throughout  the  length  of  a  street 
that  has  been  paved  shall  pay  two  thirds  of 
the  cost  of  same,  each  one  paying  in  propor- 
tion to  frantage;  that  the  street  railroads 
shall  pay  in  proportion  to  the  space  occu- 
pied by  their  roadbed,  compared  to  the  width 
of  the  street ;  and  that  the  city  shall  pay  the 
remainder, — this  assessment  having  been 
.made  In  pursuance  of  act  No.  10  of  1896,  and 
wholly  without  the  assent  of  the  abutting 
property  holders.  The  ordinance  is  founded 
upon  the  supposed  authority  that  Is  conferred 
by  the  second  section  of  said  act,  which  pro- 
vides that  abutting'  owners  shall  pay  two 
thirds  of  the  entire  cost,  and  the  corporatioik 
shall  pay  one  third  from  its  general  re- 
sources, and  provided  that,  where  a  railway 
bed  or  track  occupies  a  part  of  the  street.  It 
shall  pay  In  proportion  to  the  space  occupied 
by  its  roadt>ed,  compared  with  the  width  of  the 


City  R.  Co.  V.  Ramsey  County  Dist.  Ct.  31  Minn. 
854,  17  N.  W.  954. 

A  street-railroad  company  which  has  a  mere 
easement  or  right  of  way  over  the  street  cannot 
be  held  liable  for  an  Improvement  under  the 
statute  empowering  the  council  to  levy  a 
special  tax  on  the  'Mots  and  parcels  of  land" 
fronting  on  the  highway  to  pay  the  expense  of 
the  Improvement.  Koons  ▼.  Lucas,  02  Iowa, 
177,  8  N.  W.  84. 

The  right  to  assess  the  right  of  way  of  a 
street-railway  company  lying  wholly  in  the 
street,  for  paving  the  street,  is  not  given  by  a 
provision  In  the  city  charter  empowering  the 
aldermen  to  make  the  improvement  and  charge 
the  expense  to  "any  lot  or  lots  fronting  or  a- 
buttlng"  on  the  street,  and  stating  that  the 
term  "lot"  Includes  "strip  of  land."  Oshkosh 
City  R.  Co.  V.  Winnebago  County,  89  Wis.  435, 
61  N.  W.  1107. 

A  street-railway  company  cannot  be  held  Hap 
ble  for  any  part  of  a  paving  assessment,  under 
a  provision  of  a  city  charter  that  assessments 
shall  be  made  on  the  "property  benefited  in  the 
manner  authorized  by  law,"  and  a  further  pro- 
vision for  assessment  on  **the  owners  or  oc- 
cupants of  all  the  houses  and  lots"  Intended  to 
be  benefited.  People  ea>  rel.  Davidson  v.  Gilon, 
126  N.  Y.  147,  27  N.  B.  282,Reverslng  68  Hnn, 
76,  11  N.  Y.  Supp.  439. 

In  Farmers'  Loan  k  T.  Co.  v.  Ansonia,  61 
Conn.  76,  23  Atl.  705,  the  question  was  raised, 
without  deciding  it,  whether  the  right  of  a 
street-railway  company  to  lay  its  rails,  ties, 
and  tracks  in  the  street  was  within  a  provision 
of  the  city  charter  authorizing  an  assessment 
upon  "lands  and  buildings"  specially  benefited 
by  the  Improvement ;  but  it  was  held  that  no 
assessment  could  be  made  against  the  company 
unless  it  was  specially  benefited,  and  that  in  no 
case  could  the  franchise  of  the  company  be 
assessed  under  such  provision. 

Under  the  New  Jersey  act  contemplating  an 
assessment  for  street  Improvements  upon  real 
estate  no  assessment  should  be  made  upon  a 
street-railway  company  unless  It  has  real  estate 
which  is  benefited  by  the  Improvement. 

But  in  Storrie  v.  Honston  City  Street  R.  Co. 
(Tex.)  44  L.  K.  A.  716,  46  S.  W.  796,  It  was 
claimed  that  defendant  street-railway  company 
was  subject  to  an  assessment  for  paving  a  street 
on  the  ground  that  a  provision  in  the  city  char- 
ter authorizing  an  assessment  against  "tracts 
of  lands"  covered  the  easement  of  the  company 
46  L.  R.  A. 


in  the  streets,  and  the  court  states  that  the 
proposition  was  **well  supported  by  good  author- 
ity," but  based  Its  decision  on  other  grounds. 

LtahiUtv  for  pavementa  laid  before  track. 

A  street-railway  company  required  by  the 
city  charter  and  the  ordinance  under  which  its 
franchise  was  granted  to  pay  the  cost  of  pavinir 
between  its  tracks  is  not  liable,  where  it  lays 
down  an  additional  track  after  a  street  is  paved 
and  paid  for,  to  pay  the  cost  of  such  pavement 
situated  between  the  rails  of  the  newly  laid 
track.  Dallas  v.  Dallas  Consol.  Traction  R.  Co. 
(Tex.  Civ,  App.)33  S.  W.  757. 

A  street-railway  company  cannot  be  required^ 
as  a  condition  precedent  to  occupying  a  street 
with  its  tracks,  to  pay  any  part  of  the  cost  of 
a  pavement  previously  laid,  under  a  statute  em- 
powering the  city  to  compel  such  companies, 
whenever  any  street  is  "ordered  paved,"  to  pave 
a  specified  width,  or  under  a  statute  requiring 
such  companies  to  pave  a  specified  width  If  its 
railway  has  been  constructed  and  shall  remain 
on  any  street  which  the  council  "may  direct  to 
be  paved."  Oskaloosa  Street  R.  &  Land  Co.  v. 
Oskaloosa.  99  Iowa,  496,  68  N.  W.  808. 

An  ordinance  accepted  by  a  street-railway 
company  requiring  It  at  all  times  to  keep  lt» 
"roadbed"  In  good  repair,  and  to  pay  all  ex- 
penses of  grading,  paving,  and  maintaining  the 
street  "between  their  tracks,**  does  not  entitle 
the  city  to  recover  from  the  company  for  grading 
and  paving  any  part  of  a  street  In  which  the 
company  lays  Its  tracks  after  the  paving  l9 
completed.  Gulf  City  Street  R.  &  Real  Estate 
Co.  V.  Galveston,  69  Tex.  660,  7  S.  W.  620. 

The  mere  laying  by  a  street-railway  company^ 
of  its  sleepers  and  cross-ties  in  a  street  li> 
which  it  Is  authorized  and  Intends  to  sub- 
sequently lay  Its  tracks  is  not  such  an  "occu- 
pation of  the  street  as  to  render  It  liable  for 
any  part  of  a  pavement  subsequently  laid  be- 
fore any  further  work  Is  done  by  the  company, 
under  a  provision  In  its  charter  requiring  It  to 
keep  its  tracks  and  a  specified  width  outside" 
at  all  times  well  paved  and  In  good  repair. 
District  of  Columbia  v.  Metropolitan  R.  Co.  8- 
App.  D.  C.  322. 

A  street-railway  company  whose  charter 
authorizes  It  to  lay  Its  tracks  without  obtaining 
the  city's  consent,  but  provides  that  it  shall  be 
subject  to  the  ordinances  of  the  city  when  Its 
tracks  are  laid  and  used  by  running  cars  there- 
on, cannot,  before  the  tracks  are  laid  and  the- 
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street.  FtndlDg,  upon  comparison  of  the  city 
ordinance  with  the  statute,  that  the  former 
has  transposed  the  terms  of  the  latter  by 
stating  (1)  the  share  of  the  abutter  to  be 
two  thirds  (2)  that  of  railroad  companies  In 
proportion  to  the  space  occupied  by  them,  (3) 
the  city  should  pay  the  remainder,  whereas 
the  latter  states  (1)  the  share  of  the  abutter 
shall  be  two  thirds,  (2)  the  city  one  third, 
and,  (3)  provided  that  a  street  railway  oc- 
cupies a  portion  of  the  street,  it-  shall  pay 
In  proportion  to  said  space,  same  are  irrecon- 
cilable. 

8.  Bntcrrtainlnir  the  ^icw  that  the 
ordinance  !•  not  In  keeplnir  Tvlth  the 
ternta  of  the  vtatnte,  the  true  Import  of 
which  is  to  require  the  portion  of  the  cost 
due  for  street  improvement  by  railroad  com- 
panies to  be  first  deducted  from  the  total 
amount,  and  the  remainder  distributed  be- 
tween the  abutters  and  the  municipality,  two 
thirds  to  the  former  and  one  third  to  the  lat- 
ter, same  is  declared  null  and  void. 

0.  The  nnlfornt  current  of  Judicial 
opinion  aliimfta  the  principle  that  the 


right  of  occupancy  of  a  portion  of  the  streets 
of  a  municipality  by  a  street-railway  corpora- 
tion is  property  which  Is  benefited  by  a  street 
Improvement,  to  the  extent  of  the  space  occu- 
pied by  its  roadbed  and  tracks,  which  ren- 
ders same  liable  for  its  proportionate  share 
of  its  cost,  Just  as  the  property  of  abutting 
property  owners  is  liable ;  that  the  railway 
company  using  the  streets  for  the  operation 
of  its  cars  Is  In  duty  bound  to  pay  for  the 
woric  on  the  streets  which  its  track  alone 
makes  necessary, — that  is  to  say,  all  expense 
for  that  portion  of  the  work  lying  between 
the  exterior  rails  of  the  tracks  of  the  road, 
and  for  a  distance  of  2  feet  from  and  exte- 
rior to  the  track  on  each  side  thereof. 

10.  That  in  no  case  can  any  portion  of 
the  cost  of  such  Improvement  be  attributed 
to,  or  assessed  against,  the  abutting  property 
owners. 

11.  That,  when  a  statute  or  municipal 
ordinance  ntalces  provision  for  the 
assessment  of  a  street-railway  corporation 
for  the  pavement  of  such  space  as  Its  tracks 
and  roadbed  occupy,  such  provision  is  man- 


cars  are  running,  be  required  to  pave  between 
the  rails  with  a  particular  kind  of  pavement, 
which  costs  more  than  the  entire  cost  of  laying 
its  tracks,  by  an  ordinance  enacted  after  Its 
charter  was  granted,  wliere  a  statute  provides 
that  the  city  shall  have  no  power  to  regulate 
ttreet-rallway  companies  unless  authorized  by 
law;  bat  It  may  be  required  to  pave  the  sides 
of  its  tracks  with  cubical  blocks  of  granite, 
where  vn  ordinance  was  passed  before  Its  char- 
ter was  granted,  and  when  no  statute  prohibited 
It,  provided  that  no  such  railway  should  here- 
after be  laid  without  doing  so.  Philadelphia  v. 
Empire  Pass.  B.  Co.  7  Phlla.  321. 

Liability  after  removing  tracke, 

A  street-railway  company,  which  is  required 
by  ordinance  to  pave  the  space  between  the 
rails  and  18  inches  outside  cannot  be  required 
to  pay  any  padrt  of  the  cost  of  an  improvement 
of  the  street  commenced  after  it  has  removed  its 
track,  in  view  of  a  statutory  provision  that  the 
cost  of  all  such  work  shall  be  charged  to  the 
land  on  both  sides  of,  and  adjoining,  the  street. 
Brick  A  Terra  Cotta  Co.  v.  Hull,  49  Mo.  App. 
433. 

Spaee  which  company  ie  required  to  pave. 

A  street-railroad  company  is  required,  in  the 
absence  of  statutory  provision,  to  keep  tn  re- 
pair that  part  of  the  street  occupied  by  It,  but 
not  any  space  outside  the  rails.  Harrlsburg  v. 
Harrisburg  Pass.  B.  Co.  1  Pearson  (Pa.)  298. 

In  the  principal  case  of  Shrevbpobt  v.  Prbs- 
coiT  it  was  said  that  a  street-railway  company 
using  t!ie  streets  for  the  operation  of  its  cars  is 
required  to  pay  for  the  portion  of  the  work  ly- 
ing between  the  exterior  rails  of  the  tracks  of 
the  road  and  a  distance  of  2  feet  outside  the 
track  on  each  side. 

A  street-railway  company  whose  charter  re- 
quires it  to  keep  the  surface  of  the  street  inside 
the  rails  and'  "for  2  feet  4  Inches  outside  there- 
of in  good  repair  Is  required  to  keep  that  dis- 
tance in  repair  on  each  side  of  its  track  instead 
of  that  width  In  the  aggregate.  People  ew  rel. 
Detroit  V.  Fort  Street  &  E.  R.  Co.  41  Mich.  413, 
2  N.  W.  188. 

A  street-railway  company  authorized  to  lease 
the  road  of  another  company  whose  charter 
provided  that  it  should  keep  In  repair  only  so 
much  of  the  street  as  may  k>e  within  Its  tracks 
46  L.  R,  A. 


cannot  be  compelled  to  keep  In  repair  any  part 
of  the  street  outside  the  tracks.  Philadelphia 
V.  Philadelphia  City  Pass.  B.  Co.  177  Pa.  379, 
35  Atl.  720. 

An  agreement  by  a  street-railway  company  to 
pave  and  keep  In  repair  the  streets  "In  and  a- 
bout"  the  rails,  requires  it  to  keep  in  repair  all 
the  space  between  the  rails.  Including  the  space 
between  double  tracks.  New  York  v.  Second 
Ave.  R.  Co.  31  Hun,  241.  This  case  was  affirm- 
ed In  102  N.  Y.  572,  7  N.  B.  905,  on  the  ground 
that  the  entire  pavement  between  the  double 
tracks  would  be  so  disturbed  by  relaying  the 
part  next  the  track  that  it  would  have  to  be 
rel  aid. 

But  street-railway  companies  having  double 
tracks  are  not  liable  for  the  exi>ense  of  repair- 
ing the  space  between  the  double  tracks  under 
a  statute  Imposing  a  license  fee  In  lieu  of  ail 
expenditures  and  repairs  of  streets  "outside  of 
their  track."  St.  Louis  v.  St.  Louis  R.  Co.  50 
Mo.  94. 

And  a  street-railway  company  is  not  required 
to  keep  in  repair  the  portion  of  the  street  be- 
tween its  double  tracks  under  a  statute  re- 
quiring It  to  repair  the  space  "between  the 
rails"  but  not  "any  portion  of  the  street  outside 
of  the  track."  Robblns  v.  Omnibus  R.  Co.  32 
Cal.  472. 

A  street-railway  company  Is  bound  to  repair 
or  repave,  when  necessary,  the  entire  street 
from  curb  to  curb,  under  an  ordinance  accepted 
by  It  providing  that  all  such  companies  shall  be 
at  the  entire  cost  of  repairing  and  repaying 
that  may  be  necessary  on  any  road  occupied  by 
them.  Philadelphia  v.  Ridge  Ave.  Pass.  R.  Co. 
143  Pa.  444,  22  Atl.  695;  Philadelphia  v. 
Thirteenth  &  K.  Streets  Pass.  R.  Co.  169  Pa. 
269,  33  Atl.  126 :  Thirteenth  &  F.  Streets  Pass. 
R,  Co.  V.  Philadelphia,  13  W.  N.  C.  487. 

A  street-railway  company  Is  required  to  keep 
in  repair  the  entire  width  of  a  street  occupied 
by  its  road,  not  merely  the  space  between  its 
tracks,  under  a  provision  of  its  charter  that 
"the  streets  occupied  by  the  company  shall  be 
kept  by  it  in  good  order  and  repair  at  Its  own 
expense.  Phlladeipbla  v.  Thirteenth  &  F. 
Streets  Pass.  R.  Co.  169  Pa.  269,  33  Atl.  126. 

A  street-railway  company  is  required  to  pave 
the  entire  width  of  the  street  under  a  provision 
of  its  charter  that  it  shall  be  compelled  to  keep 
in  constant  repair  "that  portion  of  the  street 
which    they    use   and   occupy."      Thirteenth   & 
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datory,  and  any  portion  thereof  which  Is  put 
apon  the  abutting  property  owners  Is  illegal 
and  Fold. 

12.  Tbe  -rery  object  and  aim  of  sneb  a 
statute  aa  tbe  act  in  qneatlon  Is  to  re- 
lieve the  municipality  and  abutting  owners, 
propo<rtlonateIy,  from  defraying  any  portion 
of  the  cost,  incident  to  the  part  of  the  street 
Improvement  covered  by  the  tracks  of  a 
street  railway. 

13.  Tbe  apace  <Mscapied  br  a  street- 
railroad  company  la  matter  of  proof, 
to  be  administered  and  determined  In  some 
proceeding  contradictorily  between  all  par- 
ties In  interest, — the  municipality,  the  abut- 
ting property  owners,  and  the  street-railway 
companies ;  and  the  ordinance  which  arbi- 
trarily fixes  said  space,  without  a  contradic- 
tory hearing,  cannot  be  sustained  as  vaUd. 

(April  17,  1800.) 

APPEAL  by  defepdarits  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Caddo  in  favor  of  plaintiff  in  an 


action  brought  to  enforce  a  street-paving 
assessment.    Reversed, 

The  facts  are  stated  in  the  opinions. 

Mesara.  J.  Henry  Sbepberd,  Thomaa 
O.  Barret,  and  Allen  Bendall,  for  appel- 
lants: 

The  question  at  issue  is  the  constitution- 
ality and  legality  of  a  tax,  an  assessment,  a 
forced  contribution,  a  charge,  levied,  by  com- 
pulsion of  the  law,  upon  the  property  of  citi- 
zens. 

The  assent  of  the  property  owners  was  in 
no  way  required ;  they  had  no  voice  whatever 
in  the  matter. 

State  ew  rel.  Hill  v.  Third  Circuit  Ct.  App. 
Judges,  46  La,  Ann.  1207,  16  So.  210;  Vicks- 
hurg,  S.  d  P.  R.  Co.  v.  Scott,  47  La.  Ann. 
706,  17  So.  240. 

Illegal  taxation  by  the  city  is  municipal 
robbery,  however  innocent  of  bad  intencion 
the  "city  fathers"  may  be  in  demanding  the 
overexaction. 

The  law  is  susceptible  of  two  construc- 


F.  Streets  Pass.  R.  Co.  y.  Philadelphia,  13  W. 
N.  C.  487. 

A  street-railway  company  which,  by  Its  char- 
ter, Is  expressly  subject  to  an  ordinance  provid- 
ing that  all  street-railway  companies  shall  be 
at  the  expense  of  all  the  pavmg,  repaving,  and 
repairing  that  may  be  necessary  "upon  the 
street  occupied**  by  them  Is  bound  to  pave  the 
entire  width  of  the  streets  occupied  by  it. 
Philadelphia  &  G.  Ferry  Pass.  R.  Co.  v.  Phila- 
delphia, 11  Phlla.  858. 

Where  a  street-railway  company  Is  required 
by  the  ordinance  under  which  It  constructed  its 
traclc  to  pave  a  specified  width,  It  cannot  be 
subsequently  required  to  pave  a  greater  width. 
State  ex  rel.  Kansas  v.  Corrlgan  Consol.  Street 
R.  Co.  85  Mo.  263.  55  Am.  Rep.  361;  Kanaas 
V.  Corrlgan,  86  Mo.  67;  Coast-Line  R.  Co.  v. 
Savannah.  30  Fed.  Rep.  646 ;  Sioux  City  Street 
R.  Co,  V.  Sioux  City,  138  U.  S.  08.  34  L.  ed. 
808,  11  Sup.  Ct  Rep.  226,  Affirming  78  Iowa, 
867,  43  N.  W.  224. 

Liability  for  pavements  outeide  of  track, 

A  street-railway  company  which  is  required 
to  pave  the  space  occupied  by  Its  tracks  Is  not 
liable  to  assessment  for  paving  the  rest  of  the 
street,  tbe  part  occupied  by  Its  tracks  not  be- 
ing Included  In  the  assessment.  Chicago,  R. 
1.  &  P.  R.  Co.  V.  Chicago  (111.)  27  N.  B.  026. 

In  Billings  V.  Chicago,  167  111.  837,  47  N.  B. 
731,  it  was  stated  that  no  assessment  need  be 
made  against  a  street-railway  company  re- 
quired to  pave  a  space  between  its  tracks  for 
paving  the  balance  of  the  stxeet,  the  space  be- 
tween the  tracks  not  being  paved. 

A  railway  company  which  Is  required  by  ordi- 
nance to  pave  a  specified  width  of  the  street 
at  the  same  time  and  in  tbe  same  manner  as 
the  rest  of  tbe  street  Is  paved  Is  not  liable  to  a 
special  assessment  for  paving  the  remainder  of 
the  street.  West  Chicago  Street  R.  Co.  v.  Chi- 
cago, 178  III.  330,  53  N.  B.  112. 

A  street-railway  company  which  by  agree- 
ment with  the  city  removes  Its  track  to  the  cen- 
ter of  the  street  and  paves  between  the  rails 
cannot  be  held  liable  for  any  part  of  the  assess- 
ment for  paving  the  remainder  of  the  street, 
where  the  statute  and  resolution  In  reference 
to  such  paving  provide  that  no  part  of  the 
assessment  shall  be  upon  any  lands  not  border- 
ing on  or  touching  the  street.  O'Reilley  v. 
Kingston,  114  N.  Y.  430,  21  N.  B.  1004. 
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Liability  for  paving  at  street  intersections. 

Under  a  city  ordinance  for  repaving  a  street 
In  obedience  to  public  opinion  and  with  a  view 
to  make  It  a  great  thoroughfare,  without  any 
provision  for  work  at  street  inter38<*rions,  or 
notice  to  a  street-railway  company  whose 
tracks  are  laid  on  streets  Intersecting  the  street 
improved,  such  company  is  not  liable  for  repair- 
ing or  repaving  at  the  intersections.  Philadel- 
phia V.  Philadelphia  City  Pass.  C.  Co.  177  Pa. 
370,  36  Atl.  720. 

Liability  for  paving  streets  bordeHng  on  neu- 
tral ground  occupied  by  street-railway 
tracks. 

A  street-railway  company  which  has  agreed 
to  keep  In  good  order  and  condition  the  str^cis 
"through"  which  Its  tracks  pass  cannot  be  re- 
quired to  keep  In  such  condition  streets  through 
which  Its  tracks  do  not  pass,  but  which  border 
on  neutral  ground  prohibited  from  being  used 
as  a  street  over  which  the  traclcs  are  laid. 
State  ew  rel.  New  Orleans  v.  New  Orleans  City 
&  L*ake  R.  Co.  42  La.  Ann.  550,  7  So.  606. 

Effect  of  agreement  at  time  of  extending  tracks. 

A  street-railway  company,  authorized  to  lay 
Its  tracks  in  a  certain  street  on  condition  of 
paving  the  street  In  and  about  the  rails,  and 
which  Is  subsequently  authorized  to  extend  its 
track  on  such  street  with  the  same  rights  and 
privileges  originally  given,  but  without  any  pro- 
vision as  to  paving,  cannot  be  required  to  pave 
In  and  about  the  extended  track.  New  York  v. 
New  York  &  H.  R.  Co.  46  N.  Y.  S.  R.  340,  10 
N.  Y.  Supp.  67,  Affirmed  in  130  N.  Y.  643,  36  N. 
B.  206. 

Nor  is  an  Intention  to  require  such  company 
to  do  such  paving  shown  by  a  resolution  passed 
at  the  same  time  as  the  one  auLhorizlcg  the  ex- 
tension, permitting  another  company  to  occupy 
a  portion  of  the  tracks  of  the  first  one,  paying 
half  the  cost  of  such  portion  and  also  half  the 
cost  of  the  repairs  from  time  to  tiaie.  Ne*^ 
York  V.  Eighth  Ave.  R.  Co.  7  App.  Dlv.  84.  30 
N.  Y.  Supp.  050. 

4  village  ordinance  accepted  by  a  street-rail- 
way company,  requiring  it  to  keep,  in  f^>od  or- 
der and  repair  the  space  between  Its  tracks 
and  0  inches  outside,  requires  It  to  keep  In 
such  condition  all  Its  tracks  within  the  village, 
although  part  of  the  road  had  previously  been 
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tioDB  onlT,  both  of  which  the  city  council  has 
disregarded. 

One  is.  that  two  thirds  of  the  entire  cost 
of  paving  a  given  block  on  Texas  street  is 
to  be  borne  by  the  property  taxpayers  and 
the  street  railway,  and  one  third  by  the  city. 

It  is  not  permissible,  under  pretense  of 
interpretation,  to  make  a  law  different  from 
that  which  the  law-making  body  intended  to 
enact. 

Black,  Interpretation  of  Laws,  8,  282, 
283;  State  v.  McCryatol,  43  La.  Ann.  907,  9 
So.  922. 

The  other  construction  of  which  the  act 
is  susceptible  is  as  follows:  Find  the  total 
cost  of  paving  a  block;  then  ascertain  what 
the  railway  owes  in  proportion  to  the  space 
of  the  street  it  occupies;  deduct  this  sum 
from  the  total  expense,  and  the  remainder 
is  to  be  borne  by  the  abutting  property  own- 
ers and  the  city,  in  the  proportion  of  two 
thirds  by  the  former  and  one  third  by  the 
latter. 


In  determining  the  scope  of  general  pro- 
visions there  is  a  leaning  to  prevent  absurd- 
ity, for  it  cannot  be  deemed  intended;  also 
injustice,  for  the  like  reason. 

Sutherland,  Stat.  Oonstr.  288,  §  218. 

Acts  delegating  the  power  of  taxation  are 
construed  with  great  strictness. 

Sutherland,  Stat.  Constr.  §  365. 

The  law  under  which  this  assessment  is 
levied  is  a  statute  against  common  right. 
Statutes  against  common  right  are  those 
which  operate  exceptionally  to  the  prejudice 
of  particular  persons,  those  which  do  not 
have  general  application,  those  which  oper- 
ate on  a  few  while  the  rest  of  the  communi- 
ty are  exempt.  Such  statutes  are  strictly 
construed. 

Sutherland,  Stat  Constr.  §  366;  Black, 
Interpretation  of  Laws,  pp.  300,  317,  Nos. 
115,  119;  Hopkins  v.  Mason,  61  Barb.  469; 
Wetumpka  v.  Wetumpka  Wharf  Co.  63  Ala. 
611. 

The  language  of  act  No.  10  of  the  Acts  of 


constructed  and  operated  under  an  act  contain- 
ing no  such  requirement.  Duloth  v.  Dulatli 
Street  R.  Co.  60  Minn.  f78.  62  N.  W.  267. 

A  street-railway  company  which,  as  a  condi- 
tion of  being  permitted  to  extend  Its  line  over 
certain  streets,  agrees  to  comply  with  the  pro- 
visions of  an  ordinance  requiring  all  street- 
railway  companies  to  be  at  the  entire  cost  of 
maintaining,  repairing,  paving,  and  repaving 
that  may  be  necessary,  is  chargeaJble  with  the 
dnty  of  repaving  the  streets  originally  occu- 
pied by  Its  line,  although  no  saoh  duty  was  im- 
posed in  the  act  providing  for  its  incorporation. 
Frankford  k  S.  Philadelphia  City  Pass.  R.  Co. 
V.  Philadelphia,  17  W.  N.  C.  245. 

Bm^mption  from  asscssfnent  on  payment  of  U- 

oenae  fees. 

An  exemption  of  the  property  of  a  street-rail- 
way company  from  assessments  for  local  im- 
provements on  the  payment  by  It  of  specified 
license  fees  is  valid.  Milwaulcee  Electric  R. 
k  Light  Co.  V.  Milwaukee,  95  Wis.  42,  60  N.  W* 

700. 

E^ent  of.repa4r$;  repaving. 

A  street-railway  company  which  is  required 
by  its  charter  to  change  Its  railway  so  as  to 
conform  to  the  pavements  determined  upon  by 
the  municipal  authorities,  and  to  keep  the 
•pace  between  Its  tracks  and  a  specified  dis- 
tance outside  at  all  times  well  paved  and  in 
good  repair  without  expense  to  the  city,  may  be 
required  to  repave  with  a  different  material. 
District  of  Columbia  v.  Metropolitan  R.  Co.  8 
A  pp.  D.  C.  322. 

The  duty  of  a  street-railway  company  to 
keep  "in  good  order  and  repair'*  the  streets  occu- 
pied by  it,  imposed  by  a  provision  in  its  char- 
ter, extends  to  a  practical  repaving  with  a  dif- 
ferent and  Improved  pavement.  Philadelphia 
V.  Thirteonth  &  F.  Streets  Pasa  R.  Co.  169  Pa. 
269.  33  Atl.  126. 

But  in  Philadelphia  v.  Hestonvllle,  M.  &  F. 
Pass.  R.  Co.  177  Pa.  371,  85  Atl.  718,  It  Is  said 
that  the  decision  in  the  preceding  caae  was  ren- 
dered because  the  company  was  subject  to  an 
ordinance  requiring  it  to  be  at  the  cost  of 
"maintaining,  paving,  and  repairing"  the  streets 
occupied  by  its  tracks,  and  such  ordinance  is 
mentioned  in  the  opinion,  although  it  is  not 
stated  to  be  the  reason  for  the  court  holding  as 
it  did. 

A  street-railway  company  which  accepts  an 
46  L.  R.  A. 


ordinance  granting  it  the  right  to  construct  Ita 
road  on  condition  that  it  keep  in  repair  and  or- 
der the  space  between  its  tracks  in  the  same 
manner  and  with  the  same  materials  as  the  re- 
mainder of  the  street,  or  pay  the  expense  of  do> 
Ing  so  in  case  of  its  failure  to  perform  the  work 
after  twenty  days'  notice,  Is  liable  to  keep  in  re- 
pair the  street,  including  any  new  Improvementa 
ordered,  so  long  as  it  continues  to  use  the  street. 
Columbus  V.  Columbus  Street  R.  Co.  45  Ohio  St. 
98,  12  N.  B.  651. 

A  street-railway  company  which  agrees  that 
the  use  of  its  road  shall  be  subject  to  the  muni- 
cipal regulation  of  the  city  in  which  It  is  lo- 
cated, and  that  it  shall  keep  Its  track  at  all 
times  well  paved  and  in  good  repair,  and  that 
nothing  shall  prevent  the  government  from  al- 
tering the  grade  or  otherwise  improving  the* 
street,  in  which  case  it  shall  be  the  company'a 
duty  to  change  its  road  so  as  to  conform  to 
the  grade  or  pavement,  is  liable  for  new  pave- 
ments and  changes  In  grade.  District  of 
Columbia  v.  Washington  &  G.  R.  Co.  1  Mackey,. 
361;  District  of  Columbia  v.  Metropolitan  R. 
Co.  4  Mackey,  214. 

A  street-railway  company  which  is  required 
by  ordinance  to  keep  the  space  between  its 
traclcs  and  a  specified  distance  outside  in  as 
good  repair  and  condition  as  the  city  keeps  the 
balance  of  the  street  may  be  required  to  pave 
its  part  of  the  street  where  the  balance  has  been 
paved  under  the  supervision  of  the  city,  not- 
wUhstanding  irregularities  m  the  procedure  un- 
der which  such  paving  was  done.  State  ea  rel. 
Jacksonville  v.  Jacksonville  Street  R.  Co.  29 
Fla.  590,  10  So.  590. 

A  city  which  agrees  with  a  street-railway 
company  that  it  shall  be  exempt  from  taxation, 
but  that  it  shall  macadamize  the  traclE  and  a 
specified  width  outside  and  keep  it  in  good  re- 
pair to  conform  to  the  street  and  otherwise 
comply  with  "ordinances  now  of  force  or  that 
may  hereafter  be  adopted,"  may  require  the 
company  to  pave  such  space  with  rubble  stone, 
although  it  has  macadamized  the  same.  At- 
lanta V.  Gate  City  Street  R.  Co.  80  6a.  276,  4 
S.  E.  269. 

A  street-railway  company  required  by  ordi- 
nance, in  case  of  change  of  improvement  of  any 
street  traversed,  to  conform  to  such  improve- 
ment, which,  on  being  notified  that  a  street 
macadamized  by  the  abuttlug  owners  is  to  be 
paved  with  Belgian  blocks,  neglects  to  make 
such  Improvement.  Is  liable  to  pay  the  city  for 
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1896  is  80  plain,  the  intention  of  the  law- 
maker 80  patent,  that  outside  aids  of  con- 
struction are  superfluous. 

The  words  in  the  Constitution,  "taxation 
shall  be  equal  and  uniform,"  refer  to  general 
taxes  to  defray  the  ordinary  expenses  of  the 
state  and  its  subordinate  local  governments, 
and  not  to  assessments  for  loc^  improve- 
ments. 

2  Dill.  Mun.  Corp.  §§  599,  600  et  aeq.,  also 
§617;  Opening  of  Caaacalvo  d  M.  Streets, 
20  La.  Ann.  497;  Teatman  v.  Crandall,  11 
La.  Ann.  220;  New  Orleans  Draining  Co.  11 
La.  Ann.  370;  Wallace  v.  Shelton,  14  La. 
Ann.  503 ;  Chamock  v.  Fordoche  d  G.  T.  Spe- 
cial Levee  Dist,  Co,  38  La.  Ann.  323 ;  Excel- 
sior Planting  d  Mfg.  Co.  v.  Qreen,  39  La. 
Ann.  461,  1  So.  873 ;  Barber  Asphalt  Paving 
Co.  y.  Oogreve,  41  La.  Ann.  251,  5  So.  848; 
Hill  V.  Fontenot,  46  La.  Ann.  1566,  16  So. 
475 ;  State  ex  rel.  Bill  v.  Third  Circuit  Ct. 
App.  Judges,  46  La.  Ann.  1302,  16  So.  219; 
Cooley,  Taxn.  116,  117  et  seq.  439;  Fayssoum 


V.  Denis,  48  La.  Ann.  851,  19  So.  760;  Tiede- 
man,  Mun.  Corp.  §  259a. 

The  street  without  a  railroad  is  a  taxing 
district  to  itself,  and  the  one  with  a  railroaa 
a  taxing  district  to  itself. 

Cooley,  Taxn.  607;  Tiedeman,  Mun.  Corp. 
§  259a;  25  Am.  &  Eng.  Enc.  Law,  184,  note 
1 ;  Lexington  v.  McQuillan,  9  Dana,  513,  35 
Am.  Dec.  159. 

The  city  council  had  no  authority  to  make 
a  contract  by  which  the  abutting  property 
owners  should  be  charged  with  the  costs  of 
paving  the  entire  surface  of  the  street  when 
it  was  occupied  in  part  by  a  street  railway. 

Storrie  v.  Houston  City  Street  R.  Co. 
(Tex.)  44  L.  R.  A.  716,  46  S.  W.  798. 

Where  a  railroad  was  required  by  the  stat- 
ute to  pave  a  certain  part  of  the  street  it 
'^necessarily  excludes  the  idea  that  the  prop- 
erty owner  is  to  be  liable,  and  takes  away 
[to  that  extent]  the  legislative  authority 
without  which  he  cannot  be  charged  at  all 
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Improving  the  street  with  such  blocks,  if  such 
maimer  of  improving  was  a  reasonable  way  of 
repairing,  although  it  would  not,  as  matter  of 
law,  have  been  required  to  use  that  particular 
kind  of  paving.  McKeesport  v.  McKeesport 
rasa.  R.  Co.   158  Pa.  447.  27  Atl.   1006. 

A  street-railway  company  which  acquires  the 
right  to  construct  its  railway  under  an  ordi- 
nance requiring  it  to  pave  between  the  traclM 
with  the  same  material  as  that  adjoining  the 
traclcs,  and  if  the  city  provides  for  paving  any 
street  to  contemporaneously  pave  its  track  with 
the  same  material,  or  with  material  satisfac- 
tory to  the  oomooon  council,  is  required,  where 
the  city  changes  the  material  used  for  pave- 
ment, to  repave  between  its  tracks  with  the  new 
material.  Lansing  v.  Lansing  City  Electric  R. 
Co.  109  Mich.  123.  66  N.  W.  949. 

A  number  of  cases,  however,  hold  the  con- 
trary. In  Binghamton  v.  Binghamton  &  P.  D, 
R,  Co.  61  Hun,  479,  16  N.  Y.  Supp.  225,  It  Is 
held  that  a  requirement  that  a  street-railway 
company  shall  keep  the  space  between  its  tracks 
in  "good  and  proper  order  and  repair"  does  not 
require  It  to  repave  at  the  arbitrary  will  of  the 
city,  or  make  it  liable  for  any  part  of  the  ex- 
pense of  such  repaving  by  the  city. 

In  Baltimore  v.  Schai-f,  54  Md.  499,  it  was 
stated,  although  such  statement  was  unneces- 
sai-y  to  the  decision,  that  the  obligation  of  a 
street-railway  company  to  repair  did  not  make 
it  liable  on  repaving  with  a  new  and  differ- 
ent material. 

A  street-railway  company  which  Is  required 
by  the  ordinance  authorizing  Its  maintenance 
as  respects  the  grading,  paving,  and  macada- 
mizing of  streets,  to  keep  a  specified  width  In 
"good  repair  and  condition"  cannot  be  com- 
pelled to  pay  for  a  new  pavement.  Chicago 
V.  Sheldon,  9  Wall.  60,  19  L.  ed.  694. 

In  Parmelee  v.  Chicago,  60  111.  267.  It  was 
said,  though  the  point  was  not  directly  raised, 
that  the  rule  in  Chicago  v.  Sheldon,  9  Wail.  50, 
19  L.  ed.  594,  was  correct,  and  that  the  prior 
decision  of  Chicago  v.  Baer,  41  111.  306,  holding 
that  a  street-railway  company  whose  property 
was  benefited  by  a  pavement  could  not  be  ex- 
empted from  Its  proportionate  share  of  the  cost, 
had  been  modified  to  that  extent. 

A  street-railway  company  cannot  be  required 
to  replace  a  pavement  with  a  new  and  improved 
pavement  whenever  the  city  directs,  under  a 
provision  in  its  charter  that  it  shall  keep  the 
streets  in  good  repair.  Philadelphia  v.  Hes- 
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tonvllle,  M.  k  F.  Pass.  R.  Co.  177  Pa.  371,  35 
Atl.  718. 

A  street-railway  company  which  accepts  an 
ordinance  requiring  it  to  reconstruct  the  por- 
tion of  the  street  between  Its  tracks  and  a  speci- 
fied distance  outside  with  the  same  kind  of 
materials  used  in  the  remainder  of  the  street, 
and  keep  the  same  "in  good  order  and  repair.** 
cannot  be  required  to  put  down  a  new  kind  of 
pavement  at  any  time  the  city  authorities  may 
demand  the  same,  but  Is  only  required  to  keep 
the  pavement  already  laid  In  good  repair.  Nor- 
rlstown  V.  Norristown  Pasa  R.  Co.  148  Pa.  87, 
23  Atl.  1060. 

A  street-railroad  company  which  accepts  an 
ordinance  authorizing  It  to  construct  its  road 
on  condition  that  it  keep  the  space  between  the 
tracks  and  2  feet  outside  "In  good  repair*'  can- 
not be  compelled  by  a  subsequent  ordinance  to 
pave  such  space.  State  ex  rel.  Kansas  v.  Cor- 
rigan  Consol.  Street  R.  Co.  85  Mo.  263,  65  Am. 
Rep.  361 ;  Kansas  v.  Corrlgan,  86  Mo.  67. 

The  entire  coet  of  paving,  repaving.  or  re- 
pairing at  any  time,  and  not  simply  at  the  time 
of  the  construction  of  its  road,  is  placed  on  a 
street-railway  company  by  a  provision  of  the 
act  incorporating  the  company,  that  it  shall  be 
at  the  entire  oost  of  "paving,  repairing,  and  re- 
paving" that  may  be  necessary  on  any  street  on 
which  Its  tracks  are  laid.  Philadelphia  use  of 
Nestor  v.  Spring  Garden  Farmers'  Market  Co. 
161  Pa.  522,  29  Atl.  286. 

A  street-railway  company  Is  not  required  to 
repave  between  Its  traeks  whenever  the  city  re- 
solves to  pave  or  repave  the  street,  under  a 
statutory  provision  that  any  railroad  company 
constructing  Its  road  shall  restore  the  street 
to  its  former  state.  Gllmore  v.  Utlca.  121  N. 
Y.  561,  24  N.  B.  1009. 

A  city  is  not  authorized  to  make  a  local  as- 
sessment on  a  street-railway  company  for  pav- 
ing a  street  by  a  statutory  provision  that  any 
corporation  maintaining  a  railroad  in  a  city 
street  shall  restore  the  street  to  its  former  con- 
dition, and  thereafter  maintain  the  same 
against  any  effects  produced  by  the  railroad. 
Oshkosh  City  R.  Co.  v.  Winnebago  County,  89 
Wis.  435.  61  N.  W.  1107. 

A  provision  In  an  ordinance  accepted  by  a 
street-railway  company  subjecting  it  to  such 
regulations  as  might  be  adopted  by  the  city  In 
regard  to  paving,  repaving,  grading,  etc.,  does 
not  mean  that  the  company  shall  be  required  to 
pave,  etc.,  but  that  it  will  not  obstruct  the  city 
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den  Farmers'  Market  Co.  161  Pa.  628,  29 
AU.  286. 

The  city  has  no  power  to  make  a  valid 
eontract  with  the  owner  of  any  interest  in 
property  that  should  contribute  toward  the 
expense  of  such  improvement,  which  shall 
have  the  effect  to  exempt  him  from  his  por- 
tion of  the  burden. 

Chicago  v.  Baer,  41  111.  306.  See  White  v. 
Alton,  149  111.  626,  37  N.  E.  99;  lAghtner  y. 
Peoria,  150  111,  80,  37  N.  E.  70;  McKeeaport 
V.  Wood,  160  Pa.  116,  28  Atl.  574;  Chicago 
V.  Cummingsj  144  111.  446,  33  N.  E.  34;  "New 
Haven  v.  Fair  Haven  d  W,  R.  Co.  38  Conn. 
422,  9  Am.  Rep.  399;  Washington  d  G.  R,  Co, 
v.  District  of  Columbia,  108  U.  S.  622,  27 
L.  ed.  807,  2  Sup.  Ct.  Rep.  8Q5. 

Under  the  city  ordinances  granting  the 
franchise  to  the  street-railway  company 
which  fiffures  in  this  case,  the  latter  was  to 
pave  and  keep  in  good  repair  the  space  its 
trades  occupied  and  a  certain  distance  on 
either  side.    This  was  an  existing  obligation 


on  the  railway  when  the  paving  act  was 
passed. 

Can  it  be  possible  that  the  legislature  in- 
tended to  bestow  upon  the  city  as  an  asset 
this  obligation  of  the  street  railway? 

Gilmore  v.  Utioa,  66  Hun,  614,  9  N.  Y. 
Supp.  912. 

Failure  to  compel  a  railroad  company  to 
pave  the  part  of  streets  occupied  by  its 
tracks  when  it  was  obligated  to  do  so  by  con- 
tract gives  the  property  owner  the  right  of 
having  his  assessment  reduced  so  far  as  the 
failure  caused  its  increase. 

10  Am.  &  Eng.  Enc.  Law,  303,  note;  Be 
Appleby,  26  Hun,  427 ;  Bacon  v.  Savannah, 
86  Ga.  301,  12  S.  £.  582. 

Mr.  E*  H.  Randolph,  for  appellee: 

The  universal  and  most  effectual  way  of 
discovering  the  true  meaning  of  a  law  is  by 
considering  the  reason  and  spirit  of  it  or  the 
cause  which  induced  the  legislature  to  en- 
act it. 

Civil  Code,  18;  State  ea  rel.  New  Orleans 


in  the  coDStmctlon  of  Improvements.  Philadel- 
phia V.  Hestonvllle,  M.  &  F.  Pass.  R.  Co.  177 
Pa  871,  35  Atl.  718. 

A  street-railway  company  whose  charter  au- 
thorises It  to  coostract  its  road  without  obtain- 
ing the  clty*s  consent,  bat  that  when  It  shall  be 
need  by  ronnlng  cars  thereon  the  company  shall 
te  subject  to  the  ordinances  of  the  city  regulat- 
ing the  running  of  cars,  is  not  liable  for  repav- 
ing  streets.     Ibid, 

A  street-railway  company  which  Is  required 
ty  an  ordinance  accepted  by  it  to  maintain  a 
spedfled  width  of  the  street  with  macadam 
cannot  be  required  without  Its  consent  to  sub- 
stitute asphalt  Shamokln  v.  Shamokln  Street 
a.  Co.  178  Pa.  128.  85  Atl.  862. 

The  necessity  of  repavlng  a  street  and  the 
kind- of  material  to  be  used  therefor  are  to  be 
determined  by  the  city  Instead  of  by  a  street- 
railway  company  which,  by  ordinance.  Is  re- 
quired to  pay  the  cost  of  repavlng.  Philadel- 
phia V.  Ridge  Ave.  Pass.  B.  Co.  143  Pa.  444,  22 
Atl.  605. 

Reftooring  bridge, 

A  street-railway  company  Is  not  liable  for 
reflooring  a  bridge  crossed  by  Its  track,  under 
an  ordinance  requiring  It  to  keep  in  good  repair 
that  portion  of  paved  streets  and  highways  be- 
tween Its  tracks,  and  to  "pave"  such  portion  of 
all  "streets  and  avenuesV  when  ordered  by  the 
city  council.  Cedar  Rapids  v.  Cedar  Rapids  & 
M.  C.  R.  Co.  (Iowa)  79  N.  W.  125. 

Changing  method  of  staging  stringers. 

The  dty  council  which  by  statute  is  author- 
ised to  prescribe  such  rules  and  regulations  In 
regard  to  street  railways  as  may  be  required 
for  paving  and  repairing  may  require  a  street- 
railway  company  to  change  the  method  of  stay- 
ing the  stringers  of  Its  track  so  as  to  prevent 
their  vibration  from  Injuring  the  pavement. 
Detroit  V.  Fort  Wayne  &  B.  R.  Co.  90  Mich. 
«46,  51  N.  W.  688. 

ZAability  for  preliminary  toork, 

A  street-railway  company  which  agrees  that 
If  the  city  paves  the  street  contemporaneously 
with  the  laying  of  the  track  the  company  will 
**pave*'  the  track  and  a  specified  width  on  each 
aide  Is  not  required  to  do  any  excavation  or 
other  work  preliminary  to  the  actual  paving. 
Vort  Street  k  B.  R.  Co.  v.  Schneider,  16  Mich. 
46  L.  R.  A. 


74.     This  case  was  followed  In  Smith  v.  Fort 
Street  &  B.  Ave.  R.  Co.  17  Mich.  66. 

An  unauthorized  attempt  by  a  box-ough  to 
compel  a  street-railway  company  to  substitute 
SAphalt  as  a  pavement  in  the  place  of  macadam, 
provided  for  In  an  ordinance  accepted  by  the 
company,  will  not  relieve  the  company  from  do- 
ing any  of  the  preliminary  work  required  by 
the  ordinance,  although  It  will  not  be  liable  for 
the  distinctive  work  of  laying  the  asphalt. 
Shamokln  v.  Shamokln  Street  R.  Co.  178  Pa. 
128,  35  Atl.  862. 

Preliminary  notice  to  company, 

A  street-railway  company  whose  tracks  cross 
a  street  which  Is  Improved  under  an  ordinance 
for  repavlng  In  ot>edlence  to  public  opinion  and 
with  a  view  to  make  the  street  a  great  thor- 
oughfare,  without  any  provision  for  work  at 
Intersections  with  other  streets.  Is  not  liable 
for  repairing  or  repavlng  at  the  intersections 
where  no  notice  was  given  to  It.  Philadelphia 
V.  Philadelphia  City  Pass.  R.  Co.  177  Pa  379, 
85  Atl.  720. 

A  statute  authorising  a  city  to  collect  a  speci- 
fied fee  from  any  street-railway  company  for 
each  day  that  It  neglecta  after  warning  given, 
to  pave  its  track  and  a  specified  width  outside, 
does  not  authorise  a  recovery  from  the  company 
of  a  proportionate  share  of  the  cost  of  paving 
the  street  under  a  contract  entered  Into  by  the 
city  without  notice  to  the  company.  Mobile  v. 
Royal  Street  R.  Co.  45  Ala.  822. 

A  street-railway  company,  which  has  ac- 
cepted an  ordinance  requiring  It  to  pave  the 
space  between  Its  tracks  and  a  specified  width 
outside,  and  to  afterwards  conform  to  such 
style  of  paving  as  the  common  council  may  or- 
der, and  in  case  of  neglect  to  do  so  to  pay  the 
dty  the  cost  of  doing  the  work,  cannot  be  held 
liable  for  a  pavement  laid  under  a  contract  with 
the  city  In  accordance  with  a  statute  providing 
for  paving  any  street,  one  half  at  the  expense 
of  the  city  and  the  other  at  the  expense  of  the 
property  benefited,  where  the  resolution  for  the 
pavement  was  directed  to  the  "owners  of  the 
property"  on  the  street,  and  required  the  work 
to  be  done  in  ten  days.  In  which  time  it  would 
have  been  Impossible  for  the  company  to  do 
the  work  If  notice  had  been  given  to  it.  Peo- 
ple ex  rel.  Troy  &  L.  R.  Co.  v.  Coffey,  66  Uun, 
160.  21  N.  Y.  Supp.  84. 

A  street-railway  company  whose  charter  pro- 
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P.  R,  Co.  T.  NioholU,  30  La.  Ann.  982;  Uol- 
Ungsworth  v.  Thomjyaon,  45  La.  Ann.  222, 
12  So.  1 ;  Black,  Interpretation  of  Laws,  pp. 
16,  27. 

In  interpretation  of  a  statute  rules  of 
grammar  are  not  the  guide,  nor  is  punctua- 
tion. 

Civil  Code,  14;  Black,  Interpretation  of 
Laws,  185. 

The  word  "provided"  is  not  necessarily  a 
qualification  or  limitation  {Georgia  R.  d 
Bkg,  Co,  V.  Smith,  128  U.  S.  174,  182,  32  L. 
ed.  377,  381, 0  Sup.  Ct.  Rep.  47) , but  is  synon- 
ymous with  "and"  or  "but." 

There  is  no  ambiguity  about  this  statute; 
it  was  framed  upon  act  127  of  1890. 

The  usage  under  a  statute  is  a  good  inter- 
pretation. 

Hennen's  Dig.  786. 

A  statute  is  not  a  fragment  or  detached 
piece  of  legislation,  but  must  be  construed 
with  others. 

Elliott,  Railroads,  §  834. 


The  basis  of  local  assessments  is  special 
benefit,  and  when  the  benefit  is  the  same,  the 
assessment  is  the  same.  There  must  be 
"mutuality  between  special  benefits  and  spe- 
cial assessments." 

10  Am.  &  Eng.  Enc.  Law,  p.  295. 

In  levyinff  paving  assessments  the  princi- 
ple of  equality  in  their  apportionment  is 
deemed  vital,  as  in  ordinary  cases  of  taxa- 
tion under  the  Constitution. 

Beach,  Pub.  Corp.  §  1072;  Dill.  Mun. 
Corp.  §  777. 

The  assessment  on  fronting  lots  must  ^e 
uniform  in  rate  upon  all  the  property 
charged  with  the  expense  of  the  improve- 
ment. 

10  Am.  &  Eng.  Enc.  Law,  p.  306,  note. 

Whoever  claims  an  exemption  or  immuni- 
ty from  the  operation  of  a  general  rule  of 
apportionment  must  prove  it  with  certain- 
ty- 

Taylor's  Dig.  437. 

In  such  cases  doubt  is  fatal. 


vides  that  It  sball  keep  its  track  and  a  speci- 
fied width  outside  in  good  repair,  and  that  the 
use  and  maintenance  of  the  road  shall  be  sub- 
ject to  the  municipal  regulations  of  the  city, 
and  that  nothing  shall  prevent  the  government 
from  altering  the  grade  or  Improving  the  streets 
at  amy  time,  in  which  event  the  bompany  shall 
oonform  to  the  change,  may  be  compelled  to  pay 
the  cost  of  removing  a  pavement  It  has  laid  and 
putting  down  a  new  pavement,  although  It  was 
not  notified  to  make  the  change.  If  It  knew  the 
change  was  contemplated.  District  of  Colum- 
bia V.  Washington  &  G.  R.  Co.  4  Mackey,  214. 

The  provisions  of  the  New  York  general  rall- 
rsad  law,  |  08,  that  every  street-railway  com- 
pany shall  keep  In  permanent  repair  the  space 
between  its  tracks  and  2  feet  outside  under  the 
supervision  of  the  proper  local  authorities,  and 
whenever  required  by  them  and  in  such  manner 
as  they  may  prescribe,  and  that  in  case  of  neg- 
lect to  make  repairs  after  thirty  days'  notice  the 
local  authorities  may  do  the  work  at  the  ex- 
pense of  the  company,  make  it  the  absolute 
duty  of  the  company  to  repave  such  space  when 
the  local  authorities  decide  that  repavlng  is 
necessary,  if  the  prescribed  notice  Is  given,  but 
not  otherwise.  Conway  v.  Rochester,  167  N.  Y. 
83,  61  N.  B.  395. 

The  mere  fact  that  a  city  lets  a  contract 
for  Improving  a  street,  including  the  part  be- 
tween street-railway  tracks,  before  notifying 
the  company  to  do  the  work  Itself,  which  It  Is 
required  to  do  by  the  ordinance  authorizing  the 
construction  of  its  road,  or  be  liable  in  case  of 
failure  to  do  so  after  twenty  days'  notice,  does 
not  prevent  the  city  from  recovering  the  cost 
of  the  work,  where  It  notified  the  company  to 
do  the  work  before  It  was  done  by  the  contract- 
or and  while  the  company  still  had  the  oppor- 
tunity to  do  it.  Columbus  v.  Columbus  Street 
R.  Co.  45  Ohio  St  98,  12  N.  B.  651. 

Estoppel  of  company   to   deny  liability. 

A  street-railway  company  whose  property  Is 
not  subject  to  assessment  for  an  Improvement 
made  by  the  city,  but  only  to  conform  Its  track 
to  the  street  in  its  improved  condition  and  pave 
the  portion  between  Its  tracks  and  a  specified 
distance  outside.  Is  not  estopped  to  deny  its  lia- 
bility for  any  portion  of  the  assessment  by  re- 
maining quiet  while  the  city  does  the  entire 
paving.  Western  Paving  &  Supply  Co,  v.  Cltl- 
sens'  Street  K.  Co.  128  Ind.  626,  10  L.  R.  A. 
770,  20  N.  E.  188,  28  N.  B.  88. 
46  L.  R.  A. 


A  street-railway  company  required  by  ordi- 
nance to  pave  the  space  between  its  tracks  and 
a  specified  distance  outside,  and  to  pay  the  city 
the  expense  of  doing  so  If  it  neglects  to  do  the 
work.  Is  not  estopped  to  deny  its  liability  for 
any  part  of  the  expense  of  paving  the  entire 
street  by  the  city  because  It  made  no  objection 
to  the  work  as  it  progressed,  where  no  demand 
had  been  made  on  It  to  do  the  work,  and  It  had 
no  notice  that  the  city  was  doing  the  work  un- 
der the  provision  of  such  ordinance.  People  e» 
rel.  Troy  ft  L.  R.  Co.  v.  Coffey,  66  Hon,  160,  21 
N.  Y.  Supp.  84. 

A  street-railway  company  which  Is  required 
by  Its  charter  to  keep  the  portion  of  the  street 
between  Its  tracks  and  a  specified  distance  out- 
side in  repair  at  its  own  expense  is  estopped 
to  claim  that  It  Is  not  liable  for  its  proportion- 
ate share  of  the  cost  of  paving  the  eiltlre  street 
under  a  contract  let  by  the  city,  where,  al- 
though knowing  that  the  work  was  being  done- 
under  the  contract,  it  made  no  objection.  New 
Haven  v.  Fair  Haven  ft  W.  R.  Co.  38  Conn. 
422,  9  Am.  Rep.  309. 

Amount  for  which  company  it  liable. 

A  city  which  repairs  the  space  between  the 
tracks  of  a  street  railway  on  the  failure  of  the 
company  to  perform  such  duty  may  recover 
the  cost  of  doing  the  work,  where  It  proceeded' 
in  the  usual  mannert  no  fraud  Is  shown,  and 
the  amount  Is  not  unreasonable.  New  York  v. 
Second  Ave.  R.  Co.  102  N.  Y.  572.  7  N.  E.  905. 

A  street-railway  company  which  by  statute 
is  required  to  pay  all  the  expense  of  paving  be 
tween  its  tracks  and  a  specified  distance  out- 
side will  be  required  to  pay  the  entire  amount 
of  such  expense,  although  because  of  the  na- 
ture of  the  paving  within  such  space,  rendered 
necessary  and  proper  from  the  existence  of  the 
track,  the  cost  of  paving  such  space  Is  greater 
proportionately  than  the  remainder  of  the  pav- 
ing. Washington  ft  G.  R.  Co.  v.  District  of 
Columbia.  108  U.  S.  522,  27  L.  ed.  807,  2  Sup. 
Ct.  Rep.  865. 

Liability  of  company  for  worthless  pavement. 

A  street-railway  company,  required  by  Its- 
charter  to  keep  well  paved  and  In  good  repair 
the  space  between  its  tracks  and  a  specified  dis- 
tance outside,  which  neglects  to  put  In  a  pave- 
ment when  required  by  the  local  authorities^, 
may  be  oempelled  to  pay  for  such  work,  al- 
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State  ▼.  Fernandez,  39  La.  Ann.  538,  2  So. 
233. 

The  interpretation  contended  for  by  de- 
fendants would  not  only  upset  the  theory  up- 
on which  special  assessments  rest,  but,  if 
adopted,  would  destroy  the  constitutionality 
of  act  10  of  1896. 

If  it  means  that  the  apportionment  or  as- 
sessments are  not  on  a  uniform  rate  or  prin- 
ciple throughout  the  taxing  district,  but 
that  in  some  portions  the  rate  is  "two 
thirds  of  the  contract  price,"  in  other  por- 
tiona  "two  fifths  of  the  contract  price,  in 
others  ''nine  fifteenths  of  the  contract  price," 
etc,  then  the  entire  act  is  unconstitutional, 
and  is  no  foundation  for  ordinances  provid- 
ing for  the  paving  of  streets. 

Beach,  Pub.  Corp.  §  1072;  Dill.  Mun. 
Corp.  §  777;  10  Am.  &  Eng.  Enc.  Law,  p. 
306,  note. 

Watkina,  J.,  delivered  the  opinion  of  the 
court: 
The  motion  to  dismiss  is  grounded  on  the 


want  of  jurisdiction  of  this  court,  ratione 
matericB,  the  amount  in  dispute  being  less 
than  $2,000.  The  contention  of  the  defend- 
ants and  appellants  is  that  this  court  has  ju- 
risdiction, for  the  reason  that  the  question 
at  issue  is  the  constitutionality  and  legality 
of  an  assessment  or  forced  contribution  for 
street  improvement,  which  was  levied  by 
compulsion  of  law,  and  without  the  consent 
of  the  abutting  proprietors;  that  the  assent 
of  the  property  owners  was  in  no  way  re- 
quired, and  that  they  had  no  voice  whatever 
in  the  matter ;  that  the  law  under  which  the 
proceedings  compluined  of  were  taken  au- 
thorized the  city  council  to  levy  the  charge 
by  simple  ordinance,  without  any  precedent 
application  of  the  property  owner.  Act  No. 
10  of  1896.  Their  contention  further  is  that 
the  ordinance  of  the  city  council  imposes  a 
tax  or  local  assessment  upon  the  property 
holders  on  three  streets,  which  are  included 
in  the  paving  contract,  aggregating  seventy 
or  eighty  thousand  dollars  in  value, — the 
portion  of  no  one  of  the  taxpayers  amount- 


though  the  pavement  proves  worthless  and  the 
company  within  a  short  time  pats  to  a  new  pave- 
ment of  a  similar  nature.  District  of  Colum- 
bia V.  Metropolitan  K.  Co.  8  App.  D.  C.  322. 

Liability  of  company's  receiver. 

The  receiver  appointed  In  proceedings  to  fore- 
close a  mortgage  qn  a  street  railroad  will  not 
be  required  to  pay  out  of  the  proceeds  of  the 
sale  of  the  property  the  cost  of  grading  and 
macadamising  the  street  along  and  between  the 
tracks,  where  no  Hen  exists  for  the  proposed 
work,  although  the  ordinance  for  the  construc- 
tion of  the  street  railway  required  the  company 
to  perform  such  work.  Union  Loan  &  T.  Co.  v. 
Southern  California  Motof  Boad  Co.  49  Fed. 
Bep.  267. 

yeoesHty  of  asBcsHng  oomp<my. 

In  the  principal  case  of  Shbevbpobt  v. 
Pbbscott,  It  Is  held  that  the  provision  In  a 
statute  or  ordinance  for  the  assessment  of  a 
street-railway  company  for  the  pavement  of  the 
space  occupied  by  Its  tracks  is  mandatory,  and 
abutting  owners  cannot  be  compelled  to  pay 
any  part  of  the  same. 

A  street-railway  company  should  be  assessed 
for  the  portion  of  the  cost  of  paving  a  street 
on  which  its  tracks  are  laid  when  it  is  not  ex- 
empt and  it  is  specially  benefited  by  the  Im- 
provement.    Page  V.  Chicago,  60  111.  441. 

A  railroad  company  which  Is  required  by  the 
ordinance  under  which  It  acquired  the  right  to 
lay  its  tracks  In  the  street  to  pave  a  specified 
width  about  Its  tracks,  Is  absolutely  required  to 
perform  such  work  so  that  abutting  owners  are 
relieved  from  payment  for  a  pavement  to  that 
extent,  although  the  public  authorities  try  to 
compel  such  owners  to  pay  the  entire  amount. 
Re  Appleby,  26  Hun,  427. 

Where  a  street  railway  Is  required  by  ordi- 
nance to  pave  and  keep  In  repair  a  specified 
width  In  tlie  center  of  the  street  In  accordance 
with  such  ordinances  as  the  council  may  pass 
in  regard  to  paving,  etc.,  the  cost  of  paving 
such  portion  must  be  assessed  on  the  company, 
and  cannot  be  recovered  from  abutting  owners. 
Chicago  V.  Cummings,  144  III.  446.  83  N.  E.  34. 

The  common  council  of  a  city  has  no  power 
to  exempt  a  street-railway  company  from  pay- 
ing any  part  of  the  expense  of  paving  between 
Its  tracks  and  2  feet  ontslde  Imposed  by  the 
46  L.  R.  A. 


New  York  general  railroad  law,  |  98,  and  Im- 
pose the  extra  cost  on  abutting  landowners. 
Weed  V.  Binghamton,  26  Misc.  208,  sub  nom. 
Wood  V.  Binghamton.  56  N.  Y.  Supp.  105 :  Con- 
way V.  Rochester,  157  N.  Y.  33,  51  N.  E.  395. 

The  entire  cost  of  paving,  repairing,  or  re- 
paving  a  street  at  any  time  must  be  paid  by  a 
street-railway  company,  relieving  an  abutting 
owner  from  liability  under  a  provision  in  the 
charter  of  the  company  that  It  shall  be  at  the 
entire  cost  of  "paving,  repairing,  and  repaving 
that  may  be  necessary  upon  any  street"  on 
which  Its  tracks  are  laid.  Philadelphia  use  of 
Nestor  v.  Spring  Garden  Farmers'  Market  Co. 
161  Pa.  522,  29  Atl.  286. 

Where  by  a  contract  with  a  street-railway 
company  it  Is  left  to  the  Judgment  of  the  com- 
mon council  whether  they  will  assess  the  cost 
of  the  pavement  between  the  rails  to  the  com- 
pany, and  the  council  orders  the  cost  to  be 
assessed  to  the  company,  no  recovery  can  be 
had  for  such  work  from  the  abutting  owners. 
State  e9  rel.  Keith  v.  Michigan  City,  138  Ind. 
453,  37  N.  B.  1041. 

A  provision  of  the  city  charter  authorising 
the  common  council  to  require  all  street-railway 
companies  to  repave  between  the  tracks  when- 
ever the  council  deems  It  necessary  is  not  man- 
datory  so  as  to  invalidate  an  assessment  in 
which  no  charge  was  made  against  the  com- 
pany. GItmore  v.  Utica,  121  N.  Y.  561,  24  N. 
B.  1009. 

An  agreement  by  a  street-railway  company  to 
keep  a  part  of  the  street  In  repair  as  a  condi- 
tion of  being  allowed  to  run  its  cars  does  not 
deprive  the  city  authorities  of  power  to  keep 
the  street  in  repair  or  render  Invalid  an  assess- 
ment upon  abutting  owners  for  the  entire  re- 
pairs made  on  the  street.  People  ejp  rel.  Mark- 
ey  V.  Brooklyn,  65  N.  Y^.  349. 

A  street-railway  company  Is  relieved  from  the 
duty  of  first  paving  a  street  occupied  by  Its 
tracks,  Imposed  by  an  ordinance  to  which  it  be- 
came subject  on  accepting  Its  franchise,  by  the 
repeal,  before  It  occupied  the  street,  of  so  much 
of  the  ordinance  as  required  It  to  pave  any 
street  that  "has  not  heretofore  been  paved.*' 
Leake  v.  Philadelphia,  150  Pa.  643,  24  Atl.  351. 

A  street-railway  company  which  by  its  char- 
ter is  made  subject  to  the  provisions  of  all  ordi- 
nances previously  or  subsequently  passed  by 
the  city  is  not  absolutely  required  to  pave  the 
street  because  an  ordinance  In  existence  at  the 
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ing  to  &  sum  equal  to  $2,000.  The  forego- 
ing contentions  are  predicated  upon  the 
principles  announced  in  State  ea  rel.  Hill  v. 
Third  Circuit  Ct.  App.  Judges,  46  La.  Ann. 
1297,  16  So.  219,  and  Vicksburg,  8.  d  P,  R. 
Co.  V.  Scott,  47  La.  Ann.  706,  17  So.  249. 
The  purport  of  the  contention  of  appellants' 
counsel  is  such  that  a  local  assessment  is  a 
tax,  within  the  jurisdictional  sense  of  ar- 
ticle 81  of  the  Constitution  of  1879  and  ar- 
ticle 85  of  the  Constitution  of  18^8.  On  the 
other  hand,  the  contention  of  appellee's  coun- 
sel is  that  the  principles  announced  in  Faya- 
soua  V.  Denis,  48  La.  Ann.  850,  19  So.  760, 
are  different  from  those  announced  in  the 
decision  relied  upon  by  appellants'  counsel 
and  should  control;  but  appellants'  counsel 
insist  that  the  same  are  not  in  conflict,  for 
the  reason  that  the  assessment  under  dis- 
cussion in  Fayssoux  v.  Denis  was  predicated 
upon  the  assent  of  the  property  holders,  and 
that  the  proceedings  for  its  assessment  were 
inaugurated  by  them;  that  in  such  case,  the 
assessment  not  having  been  levied  solely  and 
alone  on  the  authority  of  law,  either  by  an 
ordinance  of  the  city  council  or  an  act  of  the 
legislature,  it  does  not  possess  the  charac- 
teristics of  a  tax,  even  in  a  jurisdictional 
sense,  but  the  one  in  question  here,  having 
been  levied  by  compulsion  of  the  law  alone. 


is  a  forced  contribution,  cmd  a  tax,  within 
the  contemplation  of  the  aforesaid  articles, 
defining  the  jurisdiction  of  this  court. 

This  suit  is  one  brought  by  the  city  of 
Shreveport,  for  the  use  of  the  street  con- 
tractor, against  the  defendants,  who  refuse 
to  pay  the  amount  charged  to  them  for  pav- 
ing the  street  with  vitrified  brick  in  front  of 
their  respective  properties;  and  the  amount 
claimed  from  each  is  less  than  $2,000,  and 
in  the  aggregate  does  not  exceed  $500 
against  all  three  defendants.  The  petition 
alleges  that  in  pursuance  of  law  the  city  en- 
tered into  a  contract  with  one  Talbot,  after 
observance  of  all  due  and  legal  formalities, 
to  pave  Texas  street,  part  of  Conmion  street, 
ana  Texas  avenue  up  to  Jordan  street,  at  the 
rate  of  $1.87  per  square  yard;  that  said  pav- 
ing provided  for  in  the  contract  had  been 
completed,  and  that  the  city  has  accordingly 
levied  local  assessments  on  the  abutting 
properties  so  as  to  apportion  two  thirds  of 
the  contract  price  on  the  said  real  estate  on 
the  bneisis  of  their  respective  frontages,  ac- 
cording to  law ;  and  that  the  portion  due  un- 
der said  assessment  charged  against  the  de- 
fendant Prescott  is  $408.27,  less  $324.13  al- 
ready paid;  that  against  J.  S.  Kendall  is 
$415.85,  less  $333.18  already  paid;  that 
against  Mrs.  H:  Simon  is  $411.40,  less  $212 


time  contained  such  requirement,  where  it  Is 
subsequently  repealed ;  and  after  such  repeal 
the  abutting  owners  caimot  deny  liability  on 
the  ground  of  the  company's  liability.  Phila- 
delphia V.  Evans,  139  Pa.  483.  21  Atl.  200. 

When  street  is  paved  so  as  to  impose  on  com- 
pany the  duty  to  repair  or  repave. 

A  macadamized  road  is  not  "paved"  within 
the  provision  of  an  ordinance  or  statute  Impos- 
ing on  a  street-railway  company  the  duty  of 
repaving  streets  which  have  been  paved  by 
abutting  owners.  Leake  v.  Philadelphia,  150 
Pa.  643,  24  Atl.  351. 

A  street-railway  company  required  by  ordi- 
nance to  keep  in  good  traveling  order  the 
streets  occupied  by  it  until  *'paved  by  the  own- 
-ers  of  property  thereon,"  and  thereafter  to  re- 
pave  and  repair,  is  not  thereby  required  to  pay 
the  cost  of  paving  any  part  of  the  street,  the 
.greater  part  of  which  was  previously  unpaved, 
because  it  had  theretofore  paved  voluntarily 
and  for  Its  own  advantage  the  middle  18  feet  of 
the  street.  Leake  v.  Philadelphia,  150  Pa.  043, 
24  Atl.  851. 

Liability  of  company  where  city  is  to  furnish 

materials  used* 

A  street-railway  company  which  Is  required 
by  an  ordinance  accepted  by  it  to  use  material 
furnished  by  the  borough  authorities  in  oon- 
atructing  any  unmacadamlzed  street  between  its 
tracks  and  1  foot  outside  cannot,  where  the  bor- 
ough furnishes  no  material  to  It,  be  held  liable 
for  expense  Incurred  by  the  borough  In  repav- 
ing. Norrlstown  v.  Norrlstown  Pass.  R.  Co. 
148  Pa.  87,  23  Atl.  1060. 

A  street-railway  company  which  agrees  to 
keep  the  space  inside  the  track  and  a  specified 
width  on  each  side  In  good  order  and  repair, 
provided  that  upon  the  paved  portion  of  the 
streets  the  materials  for  repaving  shall  be  sup- 
plied at  the  city's  expense,  is  not  required  to 
bear  the  cost  of  materials  for  repaving  between 
the  tracks,  although  the  balance  of  the  street 
46  L.  R.  A. 


is  not  repaved.     Fort  Wayne  k  B.  Ave.  R.  Co. 
V.  Detroit,  34  Mich»  78. 

An  agreement  with  the  city  by  a  street-rail- 
way company  which  is  required  by  the  ordi- 
nance under  which  it  operated  Its  line  to  keep  a 
certain  width  of  the  street  "in  good  condition*' 
to  pay  for  paving  such  width,  and  that  the  cost 
should  be  a  Hen  on  Its  property,  does  not  give  a 
Hen  as  to  bondholders  under  a  mortgage  exe- 
cuted before  such  agreement  was  entered  into. 
Provisional  Municipality  v.  Northrup,  66  Fed. 
Rep.  680,  14  C.  C.  A.  59. 

JncreaMng  liability  of  company. 

The  liability  of  a  street-raUway  company  for 
paving  a  street  may  be  enlarged,  where  the  com- 
pany acquired  its  rights  subject  to  a  constitu- 
tional provision  that  all  privileges  and  fran- 
chises shall  be  subject  to  legislative  control, 
and  that  there  shall  be  no  irrevocable  or  un- 
controllable grant  of  special  privileges  or  im- 
munities. Storrle  v.  Houston  City  Street  R.  Co. 
(Tex.)  44  L.  R.  A.  716,  46  S.  W.  796. 

The  legislature  has  the  rigbt  at  any  time  to 
impose  on  a  street-railway  company  the  duty 
of  paving  between  its  tracks,  although  the  stat- 
ute under  which  It  was  organized  contained  no 
such  requirement.  Weed  v.  Blnghamtoo,  26 
Misc.  208,  sub  nom.  Wood  v.  BInghamton,  56  N. 
Y.  Supp.  105. 

A  street-railway  company  originally  required 
to  pave  a  space  10  feet  wide  may  be  required 
by  a  city  ordinance  to  pave  a  space  16  feet 
wide,  where  the  Constitution  provides  that  no 
special  privileges  shall  ever  be  granted  that 
may  not  be  altered,  revoked,  or  repealed,  and 
the  ordinance  authorizing  the  construction  of 
the  road  provides  that  the  company  shall  per- 
form all  the  future  orders  of  the  council  in  re- 
lation to  such  railway.  Cleveland  v.  Cleveland 
Electric  R.  Co.  1  Ohio  N.  P.  413. 

And  a  provision  in  an  ordinaaice  conferring 
on  a  street-railway  company  the  right  to  oper- 
ate its  road,  that  it  shall  pave  the  street  be- 
tween its  tracks,  does  not  prevent  the  subse- 
quent passage  of  an  ordinance  requiring  It  to 
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already  paid.  The  further  averment  of  the 
petition  is  that  the  local  assessments  aeainst 
«aid  properties  have  been  duly  recorded,  and 
4Lre  privileged  on  same,  and  against  the  own- 
ers thereof,  cuid  that  the  partial  payments 
were  made  by  said  defenda<nts  as  aforesaid; 
but  they  refuse  to  pay  the  balance,  on  the 
^ound  that  the  law  does  not  charge  their 
properties  to  the  extent  of  two  thirds  of  the 
contract  price,  and  that  the  city  council  has 
no  authority  to  levy  a  local  assessment  to 
that  extent  on  said  properties;  that  said 
amounts  are  justly  due,  and  for  which  they 
pray  judgment  against  the  defendants,  with 
recognition  of  privilege  on  the  said  proper- 
ties and  for  the  enforcement  thereof. 

The  parts  of  the  appellants'  answer  re- 
sponsive to  the  motion  to  dismiss  are  that 
'*they  allege  that  certain  of  the  property 
holders  on  Texas  street,  relying  on  represen- 
tations made  by  the  city  officials  that  the  as- 
sessments made  against  their  property  on 
account  of  this  improvement  were  only  such 
as  the  law.  contemplated  and  allowed,  have 
paid  same;  but  the  respondents  and  other 
property  holders  .  .  .  object  to  the 
amount  claimed  by  the  city,  as  excessive,  ex- 
<n-bitant,  and  unwarranted  <by  law,  and  op- 
pressive. .  .  .  They  show  that  the  city 
council  and  city  officials  have  put  a  forced. 


strained,  and  illogical  construction  or  inter- 
pretation upon  the  paving  statute  aforesaid, 
claiming  uiuler  it  the  right  to  appropriate  to 
the  city,  as  a  credit  on  the  one  third  of  the 
expense  of  paving,  which  the  law  declares 
it  must  pay,  the  amount  exacted  from  the 
street-railway  company  whose  tracks  occupy 
the  several  streets."  Respondents  aver 
there  is  no  warrant  in  law  for  this.  On  the 
contrary,  they  show  that  the  language  of  the 
statute  is  plain  and  clear,  to  the  effect  that, 
where  street  railways  occupy  a  part  of  the 
streets  paved,  two  thirds  of  the  cost  of  im- 
provement is  to  be  borne  by  the  abutting 
property  owners  and  the  railroad,  the  latter 
paying  in  proportion  to  the  space  it  occu- 
pies, compared  with  the  width  of  the  street, 
and  "that  this  leaves  the  city  (as  the  law 
says  it  shall)  one  third  of  the  expense  of 
the  improvement;  .  .  .  that  the  city  of- 
ficials decline  to  accept  either  of  these  inter- 
pretations, and  arbitrarily  demand  more 
than  the  law  permits  to  be  exacted  from  the 
property  owners;  that  respondents,  and  a 
large  number  of  property  holders  similarly 
situated,  resist  this  exaction;  and  that  not 
more  than  one  third  of  the  abutting  property 
owners  on  the  three  streets  included  in  the 
paving  contract  have  paid  the  amount  de- 
manded by  the  city,  and  those  who  have  paid 


pave  In  addition  a  space  of  1  foot  on  each  side 
Its  track,  where  a  statute  of  the  state  provides 
that  the  franchises  of  all  corporations  shall  be 
subject  to  inch  conditions  as  the  legislature 
ahail  deem  necessary.  Slouz  City  Street  R.  Co. 
V.  Slonz  City,  138  U.  S.  08,  84  L.  ed.  898,  11 
Sup.  Ct.  Rep.  226,  Affirming  78  Iowa,  867,  43 
N.  W.  224. 

But  in  Coast-Line  R.  Co.  v.  Savannah,  80 
Fed.  Rep.  646,  It  is  held  that  an  ordinance  re- 
<]ulrlng  a  street-railway  company  to  keep  In 
ITOod  order  the  space  between  its  tracks  ac- 
cepted by  the  company  Is  a  contract  which  can- 
not be  impaired  by  subsequently  requiring  it  to 
keep  in  good  order  a  certain  width  outside  the 
track,  notwithstanding  a  statutory  provision  re- 
serving to  the  state  the  right  to  withdraw  the 
franchise  of  a  private  corporation. 

A  street-railway  company  which  Is  required 
by  an  ordinance  accepted  by  It  to  maintain  a 
specified  width  of  the  street  with  macadam  can- 
not be  required  without  its  consent  to  substi- 
tute asphalt.  Shamokln  v.  Shamokln  Street  R. 
Co.  178  Pa.  128,  35  Atl.  862. 

A  street-railway  company,  whose  duty  it  Is 
to  keep  the  space  between  the  rails  In  good  or- 
der and  repair,  the  city  furnishing  material 
when  It  is  necessary  to  repave,  and  which  Is  re- 
^julred  by  the  city  to  repair  when  It  is  ab- 
solutely necessary  to  repave,  may,  where  the 
'City  refuses  to  furnish  the  material  suggested 
t>y  the  company,  but  makes  no  objection  to  the 
company's  putting  such  material  down,  recover 
the  cost  thereof  from  the  city.  Fort  Wayne  & 
E.  Street  B.  Co.  v.  Detroit,  39  Mich.  543. 

By  ichotn  OMseBameni  oolleoted. 

The  acceptance  by  a  street-railway  company 
•of  its  franchise  under  an  ordinance  providing 
that  when  any  part  of  the  street  should  be  im- 
proved the  work  should  be  done  by  contract, 
and  the  part  occupied  by  Its  tracks  and  a  speci- 
fied distance  outside  should  be  let  with  the 
rest,  and  the  company  be  "held**  for  its  pro- 
portionate share,  which  should  be  collected  in 
the  manner  provided  for  collection  of  other 
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street  assessments  and  be  a  Hen  on  Its  property, 

Is  equivalent  to  an  express  agreement  to  pay  Its 

share  of  the  cost,  which  may  be  enforced  by 

the  contractor  as  well  as  by  the  city.     Schmidt 

V.  Market  Street  &  W.  Q.  R.  Co.  90  Cal.  37,  27 

Pac.  61. 

lAen  for  aesesBtnent. 

A  street-railway  company  which  accepts  an 
ordinance  authorising  it  to  construct  its  road 
on  condition  that  it  keep  the  space  between  the 
tracks  and  2  feet  outside  "in  good  repair"  can- 
not be  compelled  by  a  subsequent  ordinance  to 
pave  such  space.  State  ex  rel.  Kansas  v.  Cor- 
rlgan  Consol.  Street  R.  Co.  85  Mo.  263,  56  Am. 
Rep.  361 ;  Kansas  v.  Corrigan,  86  Mo.  67. 

A  city  which  agrees  with  a  street-railway 
company  that  It  shall  be  exempt  from  taxation, 
that  it  shall  macadamise  the  track  and  a  speci- 
fied width  outside  and  keep  in  good  repair  to 
conform  to  the  street  and  otherwise  comply 
with  "ordinances  that  may  now  be  In  force  or 
may  hereafter  be  adopted,'*  may  require  the 
company  to  pave  such  space  with  rubble  stone, 
although  it  has  macadamized  the  same.  At- 
lanta V.  Gate  City  Street  R.  Co.  80  Ga  276,  4 
S.  B.  260. 

An  ordinance  providing  that  a  street-railway 
company  shall  keep  the  space  between  Its  tracks 
and  a  specified  distance  outside  In  repair,  when 
accepted  by  the  company,  becomes  a  contract 
which  the  city  cannot  Impair  by  requiring  the 
company  to  pay  a  proportionate  part  of  the  cost 
of  Improving  the  street  under  the  direction  of 
the  city.  Western  Paving  &  Supply  Co.  v.  Citi- 
zens' Street  R.  Co.  128  Ind.  525,  10  L.  R.  A. 
770,  26  N.  E.  188,  28  N.  B.  88. 

An  ordinance  requiring  a  street-railway  com- 
pany to  pave  a  specified  width  of  the  street  at 
the  same  time  and  In  the  same  manner  as  the 
rest  of  the  street  is  paved  constitutes  a  con* 
tract  fixing  an  equivalent  tor  special  assess- 
ments for  paving  the  street  and  precluding  fur- 
ther assessments  for  that  purpose.  West  Chi- 
cago Street  R.  Co.  v.  Chicago,  178  111.  339,  53 

N.  B.  112. 
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it  did  so  in  error.  .  •  .  They  show  fur- 
ther that  the  city  council  of  Shreveport  by 
ordinance  has  reduced,  or  attempted  to  re- 
duce, the  space  for  which  the  railroad  com- 
pany must  pay,  from  16  to  9%  feet,  and  they 
allege  that  this  cannot  be  done  at  the  ex- 
pense of  abutting  property  holders  on  said 
streets."  Lastly,  "respondents  aver  the  un- 
constitutionality and  illegality  of  the  stat- 
ute under  which  the  city  claims  to  act,  and 
of  the  city  ordinance  under  which  these  pre- 
tended assessments -were  made,  the  same  con- 
travening the  provisions  of  articles  1,  6,  48, 
203,  209,  218,  and  other  articles,  of  the  Con- 
stitution of  1879,  and  because  this  is  an  at- 
tempt to  enforce  a  system  of  local  improve- 
ments without  reference  to  the  assent  of 
property  owners  for  whose  benefit  the  pav- 
ing is  supposed  to  be  done." 

Therefore  the  question  is  whether  this 
court  has,  or  can  entertain,  jurisdiction  of 
this  case.  The  language  of  the  Constitution 
relied  upon  is  that  the  appellate  jurisdiction 
of  this  court  shall  extend  "to  all  cases  in 
which  the  constitutionality  or  legality  of 
any  tax,  toll,  or  impost  whatever  .  .  . 
shall  be  in  contestation,"  etc.  Const.  1879, 
art.  81.  The  language  of  the  present  Con- 
stitution is  the  same.  Const.  1898,  art.  85. 
Hence  the  only  question  to  be  determined  is 
whether  the  local  assessment  sought  to  be 
enforced  is  a  tax,  within  the  sense  of  that 
constitutional  provision. 

The  legislative  act  upon  which  the  ordi- 
nance of  the  city  of  Shreveport  is  founded  is, 
as  its  title  declares,  one  to  empower  cities 
and  towns  (the  city  of  New  Orleans  except- 
ed) having  a  population  exceeding  10,000  to 
pave  or  otherwise  improve  the  streets  and 
alleys  thereof,  and  to  levy  and  collect  spe- 
cial taxes  and  local  contributions  on  real  es- 
tate abutting  the  same,  to  defray  part  of  the 
cost  of  such  work  of  improvement.  Section 
1  provides  that  the  municipal  authorities  of 
any  such  town  or  city  "shall  have  the  power 
to  pave,  plank,  gravel,  macadamize,  or  other- 
wise improve  the  streets  and  alleys,  or  any 
part  thereof,  .  .*  .  and  shall  have  the 
power  to  levy  and  collect  special  taxes  on 
the  real  estate  abutting  the  street  or  alley 
to  be  improved  for  the  purpose  of  defraying 
a  part  of  the  cost  of  such  work  or  improve- 
ment." Section  2  declares  "that  the  owners 
of  real  estate  so  abutting  shall  pay  two 
thirds  of  the  entire  cost  of  such  work  or  im- 
provement, and  the  corporation  shall  pay 
one  third  out  of  its  general  resources:  pro- 
vided, that  where  a  railway  bed  and  track 
occupies  a  portion  of  the  street,  it  shall  pay 
in  proportion  to  the  space  occupied  by  its 
roadbed,  compared  to  the  entire  width  of  the 
street."  Section  3  provides  "that  whenever 
the  city  council  of  cities  herein  described 
shall  resolve  to  pave  or  improve  any  portion 
of  streets  or  alleyways  not  less  than  one 
block,  or  any  street  or  alley,  it  shall  pass  an 
ordinance  calling  for  bids  for  the  work,  of 
which  ten  days*  notice  shall  be  given  in  a 
newspaper  published  in  said  city,  and  shall 
let  the  contract  to  the  lowest  responsible  bid- 
der; .  .  .  and  after  the  contract  has 
been  awarded,  the  council  shall  provide  by 
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ordinance  for  an  assessment  on  real  eptnte 
abutting  the  street  or  alley,  and  on  railroad 
tracks  as  aforesaid,  a  portion  whereof  is  to 
be  paved  or  otherwise  improved,  in  such 
manner  as  to  apportion  two  thirds  of  the 
contract  price  on  the  basis  of  the  respective 
frontage  of  the  real  estate  so  abutting,  and 
on  the  railroad  track,  in  the  proportion  as 
set  forth  in  §  2  hereof."  Section  4  provides 
"that  the  sum  assessed  against  said  real  es- 
tate and  railroad  track  and  roadbed  shall 
be  due  and  collected  within  ten  days  after  the 
completion  of  the  work  and  its  acceptance 
by  tne  mayor  and  city  engineer;  and  if  not 
paid  wit;hin  the  said  ten  days,  the  municipal 
authorities  shall  have  the  power  to  proceed 
by  suit  against  the  said  owners  and  said 
real  estate  and  railroad  company  and  track 
to  collect  the  delinquent  assessment,  and  the 
said  municipality  shall  have  a  privilege  on 
said  property  or  properties,  to  secure  the 
payment  of  the  sum  assessed,  .  .  . 
which  privilege  shall  be  a  first  privilege  over 
all  other  claims,  except  taxes." 

From  the  provisions  of  the  foregoing  stat- 
ute, it  is  perfectly  clear  that  the  municipal 
authorities  of  the  cities  and  towns  specified 
were  given  plenary  power  to  pave  or  other- 
wise improve  the  streets  and  alleys  thereof, 
and  to  charge  the  abutting  proprietors  two\ 
thirds  of  the  entire  cost  of  such  work  of  im- 
provement, without  in  any  way  consulting- 
their  wishes  or  obtaining  their  consent, 
either  by  petition,  or  at  a  special  election 
held  for  the  purpose.  This  statute  is  sui 
gcneriSf  and  differs  in  every  material  respect 
from  statutes  in  regard  to  street  improve- 
ment generally.  Therefore  it  is  equally 
clear  that  the  point  is  well  taken  by  appel- 
lants' counsel  that  the  street  paving,  and  the- 
resulting  local  assessment  on  their  proper- 
ties, were  by  the  operation  of  the  statute  and 
the  ordinance  exclusively,  and  without  the 
concurring  assent  of  the  abutting  proprie- 
tors. We  make  the  following  quotations 
from  the  brief  of  defendants'  and  appellants' 
counsel,  as  best  and  most  accurately  stating 
the  grounds  of  their  resistance  to  the  motion 
to  dismiss  their  appeal,  viz.:  "Undoubted- 
ly, what  is  involved  in  this  suit  is  a  charge 
upon  property,  a  forced  contribution,  levied 
by  compulsion  of  the  law.  The  abutting 
property  owners  had  no  voice  whatever  in 
the  matter.  Nolens  volens,  an  onerous  ca- 
action,  a  heavy  imposition  is  assessed 
against  them  and  their  property.  It  is  for 
a  public  purpose,  viz.,  the  paving  of  a  pub- 
lic street,  the  main  thoroughfare  of  the  city, 
2l^  miles  long.  The  evidence  shows  the 
work  is  to  cost  about  $120,000,  more  than 
two  thirds  of  which  the  city  seeks  to  impose 
upon  the  abutting  property.  This  is  a  test 
case.  Its  decision  affects  the  most  valuable 
property  in  the  c'liy  and  hundreds  of  tax- 
payers, many  of  them  with  small  holdings, 
unable  to  meet  the  exaction.  And  yet  we 
are  told  it  is  not  a  tax,  and  we  cannot  have 
reviewed  by  this  high  court  that  part  of  the 
imposition  challenged  for  illegality!  The 
fact  that  the  assessment  is  levied  upon 
abutting  property,  upon  the  theory  of  sup- 
posed  benefits,  does  not  make  it  any  the  les« 
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The  hand  of  the  law  reaches  out  and 
enforces    the    exaction,    determining,    alone 
and  independent  of  the  property  owner,  that 
the  improvement  benefits  his  property,  and 
he  must  pay.    This  is  absolutely  as  much  a 
'tax,'  in  the  broad  sense  of  that  term,  as  it 
is  possible  for  anything  to  be.     .     .     .     The 
state  Constitution  declares  that  the  appel- 
late jurisdiction  of  the  supreme  court  shall 
extend  'to  all  cases  in  i^hich  the  constitu- 
tionality or  l^ality  of  any  tax,  toll,  or  im- 
post whatever  shall  be  in  contestation,  what- 
ever may  be  the  amount    thereof.'    Const. 
1879,  art.  81;  Const.  1808,  art  85.    Observe 
the  broad    scope    of  the    words, — 'any  tax 
whatever,'  *any  impost  whatever.'.   They  in- 
clude any  and  every  exaction,  charge,  con- 
tribution, burden,   or  tribute   levied   on  the 
citizen  or  his  property.    Whenever  money  or 
funds  axe  demanded  by  the  law  from  the  cit- 
izen, or  assessed    against  his  property,    no 
matter  what  the  form  or  metliod  of  taxation, 
— whether  for  general  purposes  or  for  local 
benefits, — ^the  language  of  the  Constitution 
is  intentionally  made  broad  enough  to  cover 
it,  and  this  honorable  court  may  review  its 
constitutional  and  legal  features."    Again: 
"Whatever  the  Constitutions  of  other  -states 
may  have  intended  or  Aot  intended  by  the 
words  'tax'  or  'taxes,'  as  used  in  them,  it  is 
clear  that,  when  the  Constitution  of  Ix)uis- 
iana  came  to  define  the  appellate  jurisdic- 
tion of  this  court,  it  used  language  of  the 
most    latitudinous   significance,    in   vesting 
this  court  with  the  right  of  review  of  ail 
cases  where  the  legality  of  any  kind  of  tax 
or  tribute  or  exaction  or  burden  placed  upon 
the  citizen  or  his  property  is  in  contestation, 
without  regard  to  the  amount  in  dispute." 
After  having  made  an  examination  and  an- 
alysis of  the  pertinent  decisions  of  this  court 
in  regard  to  its  constitutional   jurisdiction 
in  cases  involving  the  legality  of  local  assess- 
ments made  by  authority  of  the  general  as- 
sembly   for    levee    purposes,    counsel    say: 
^'There  can  be  no  difference  or  distinction  in 
principle  between  forced    contributions    for 
levee  purposes  and  forced  contributions  for 
other  improvements.    All  alike,  to  be  valid, 
must   be   for  public   purposes.    Where   the 
charge  is  put  upon  the  property  of  the  citi- 
zen by  the  law,  where  it  is  in  this  sense  a 
forced  contribution,  where  he  has  no  voice 
in  the  matter,  where  it  is  done  without  ask- 
ing his  consent  or  that  of  his  fellow  abut- 
ting property    holders,  where  it    is  a  levy 
resting  on  the  compulsion  of  the  law,  operat- 
ing through  the  state  government,  or  that 
of  one  of  its  political  subdivisions,  it  is  no 
longer  an  open  question  that  this  court  has 
jurisdiction ;  that  it  comes  within  the  mean- 
ing of  the  words,  'any  tax,  toll,  or  impost 
whatever;'    that  it    is    a    tax    or    impost 
in  this  sense.     The   forced    contribution   in 
the  instant  case  is  for  a  public  purpose,  to 
wit,  the  paving  of  a  public  street  in  the  city 
of  Sbreveport." 

Per  contra^  the  contention  of  the  plain- 
tiff's counsel  is  tersely  put  in  the  following 
quotation  from  his  brief,  viz.:  "Therefore 
the  only  inquiry  is,  Is  this  a  suit  or  proceed- 
ing to  enforce  a  tax?  A  suit  to  recover  from 
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abutters  their  proportion  of  the  cost  of  pav- 
ing a  street  has  never  been  held  to  be  a  suit 
to  enforce  a  tax.  On  the  contrary,  it  has  al- 
ways been  held  in  the  negative,  and,  in  the 
face  of  numerous  decisions  of  this  court  (one 
of  them  in  1896),  appellants  have  held  up 
the  collection  of  tlie  judgment  against  them 
by  appealing  here;  and  hence  we  ask  a  dis- 
missal, with  penalty,  as  prayed  for  in  motion 
to  dismiss.  There  is  an  unbroken  line  of 
opinions  of  this  honorable  court,  from  48 
La.  Ann.  852,  19  So:  760,  back  into  the  Rob- 
inson Reports,  declining  to  take  jurisdiction 
in  such  suits  unless  the  amount  in  dispute 
was  more  than  $2,000.  The  latest  authority 
(48  La.  Ann.  852,  19  So.  760}  should  put 
such  question  at  rest." 

The  decisions  of  this  court  have  repeated- 
ly held  that  local  assessments  were  not 
taxes  eo  nomine  (that  is,  in  the  ordinary 
sense  of  that  term,  as  it  is  employed  in  the 
Constitution) ,  but  that  they  are  taxes  in  the 
more  general  signification  that  they  are  a 
charge  put  upon  property  by  authority  of 
the  law-making  power,  l^e  general  distinc- 
tion that  is  taken  between  toxes  and  local 
assessments,  by  courts  and  authors,  is  that 
the  former  are  forced  contributions  levied 
by  the  government  alike  upon  all  property, 
for  the  purpose  of  raising  revenue  for  the 
support  of  the  government,  without  refer- 
ence to  the  benefit  that  the  taxpayers  may 
derive  therefrom,  while  the  latter  are  also 
forced  contributions  which  are  levied  by  the 
government,  but  upon  certain  particular 
property,  and  with  a  view  of  raising  revenue 
for  certain  designated  purposes,  having  di- 
rect reference  to  the  special  benefits  that  will 
inure  to  the  property  thus  taxed.  It  will 
serve  no  useful  purpose  to  examine  and  an- 
alyze those  authorities.  It  has  also  been 
held  with  practical  unanimity  in  numerous 
decisions  of  this  court  that  while  the  por- 
tions of  the  cost  of  the  paviflg  and  improve- 
ment of  streets  and  banquett^  in  cities  and 
towns  which  are,  under  the  law,  chargeable 
to  abutting  property  owners,  are  local  as- 
sessments, yet  they  are  not  taxes,  in  the 
sense  of  that  article  of  the  Constitution 
which  confers  appellate  jurisdiction  on  this 
court;  but  the  reason  for  so  holding  evident- 
ly was  that,  under  the  provisions  of  differ- 
ent city  charters,  such  assessments  were 
based  primarily  upon  petitions  signed  by 
such  abutting  property  owners,  and  conse- 
quently not  predicated  upon  the  fiat  of  the 
general  assembly,  notwithstanding  same 
were  levied  upon  the  theory  of  local  benefit 
conferred  upon  the  property  of  abutting  pro- 
prietors. And  that  is  the  theory  of  our 
opinion  in  Faysaouw  v.  Denis,  48  La.  Ann. 
860,  19  So.  760.  "The  tax,"  says  our  opin- 
ion, "is  levied  for  the  public  benefit;  the  lo- 
cal assessment,  for  the  improvement  of  the 
property  of  the  individual;  and  payment  is 
exacted  solely  on  the  theory  that  he  receives 
the  benefit,  not  participated  in  by  the  com- 
munity, at  least  to  some  extent.  Taxes  are 
levied,  too,  solely  by  virtue  of  the  law  con- 
forming to  the  Constitution.  No  system  of 
local  improvements  is  enforced  without  some 
reference  to  the  assent   of    the   owner,  for 
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whose  advantage  the  banquette  or  street 
paving  or  other  supposed  improvement  is 
lurnished.  It  is  true,  the  assent  of  the  ma- 
jority or  other  proportion  of  the  owners, 
fixed  by  the  law,  is  made  to  bind  those  who 
object.  But  still  there  is  the  substitution 
of  the  will  of  the  majority  for  the  consent  of 
all,  or  other  similar  requirement,  to  make 
binding  the  local  assessment.  In  this  re- 
spect Uie  local  assessment  differs  from  the 
public  tax,  effective  simply  and  only  be- 
cause the  Constitution  ttuthorizes  and  the 
law  directs  it.  Under  the  city  charter,  the 
paving  must  be  petitioned  for  by  property 
owners,  and  if,  after  due  publication,  it  is 
not  opposed  by  the  majority,  it  is  ordered  by 
the  council.  While,  therefore,  the  local  as- 
sessment is  deemed  a  'tax,'  it  is  distin- 
guished fronl  the  public  tax  by  marked  dif- 
ferences. The  tax,  as  usually  understood,  is 
levied  by  the  law  alone,  not  for  the  individ- 
ual, but  for  the  public,  benefit.  The  local 
assessment  is  enforced  by  the  law,  but  based 
on  the  consent  of  the  owners  to  the  extent 
required  by  the  statute,  and  is  levied  for  the 
advantage,  the  law  presumes,  of  those  on 
whose  property  the  assessment  is  imposed." 
The  local  assessment  under  consideration 
was  levied  by  the  city  of  Shreveport,  but  by 
the  authority  of  a  legislative  enactment 
which  required  no  consent  on  the  part  of 
property  owners  residing  upon  the  streets  to 
be  paved.  In  this  important  particular  that 
statute  differs  from  the  provisions  of  the 
charter  of  the  city  of  New  Orleans  which 
controlled  the  decision  of  the  case  of  Fays- 
aouw  V.  Denis;  and  in  this  respect  the  stat- 
ute under  consideration  is  very  closely  as- 
similated to  the  statutes  governing  local  as- 
sessments for  levee  purposes.  The  feature 
which  distinguishes  local  assessments  for 
public,  state  purposes  from  those  for  city 
street  improvement,  is  the  assent  of  the 
property  owner;  same  being  a  sine  qua  non 
to  the  ktter,  but  not  to  the  former.  In 
State  ew  rel.  Hill  v.  Third  Circuit  Ct,  App, 
Judges,  46  La.  Ann.  1292,  16  So.  219,  we 
had  under  consideration  the  legality  of  a  spe- 
cial assessment  levied  for  the  benefit  of  cer- 
tain lands  which  were  subject  to  inundation 
and  overflow;  and,  the  respondents  having 
declined  to  take  jurisdiction  of  an  appeiu 
which  involved  the  determination  thereof, 
mandamus  was  applied  for  to  this  court  to 
compel  them  to  examine  and  decide  the  same. 
In  the  course  of  our  opinion  we  said  (the 
Chief  Justice  speaking  for  the  court)  :  "We 
are  of  the  opinion  that  the  cases  involve  the 
issue  of  tax  and  illegal  tax,  vel  non,  and  that 
that  is  an  issue  which  has  to  be  passed  upon 
and  determined  by  this  court,  and  not  the 
court  of  appeals.*'  And  then,  quoting  the 
81st  article  of  the  Constitution,  the  opinion 
proceeds  thus,  viz. :  "We  are  of  the  opinion 
that  the  use  of  the  words  'all  cases,'  and  of 
the  words  'any  tax,  impost,  or  toll  whatever,' 
clearly  indicates  on  the  part  of  the  framers 
of  the  Constitution  an  emphasized  intention 
to  give  to  the  terms  *tax,'  'toll,'  and  'impost' 
the  widest  meaning  to  which  they  were  sus- 
ceptible, and  to  allow  every  citizen  to  have 
submitted  to  the  test  of  legality  and  const!- 
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tutionality  by  the  highest  court  of  the  Btat» 
any  charge  upon  his  property  imposed  by  the 
state  or  its  subordinate  political  agencies, 
when  claimed  to  be  legally  and  constitution- 
ally imposed  by  them  in  aid  of  governmental 
purposes,  whether  extending  over  the  whole* 
state  or  over  particular  localities.  .  .  . 
The  fact  that  charges  imposed  by  the  state 
or  its  subordinate  agency  may  differ  and  vary 
from  each  as  to  the  particular  circumstances 
and  conditions  under  which  they  may  be  im- 
posed and  the  extent  or  resulting  effect  of  their 
imposition,  does  not  prevent,  for  the  purpose 
of  the  special  question  of  the  jurisdiction  of 
courts  in  dealing  with  them,  their  falling,  in 
an  extended  sense,  under  the  terms  'tax» 
toll,  or  impost.'  It  is  for  this  court,  and  it 
alone,  finally  to  determine  whether  charges- 
imposed  upon  the  property  of  the  citizens 
are  or  are  not  taxes,  imposts,  or  tolls,  and,, 
if  so,  whether  they  are  legally  and  constitu- 
tionally imposed.  As  cases  arise  under  dif- 
fering circumstances  and  under  differing' 
pleadings,  we  will  determine  whether  the- 
particular  case  falls  within  our  exclusive  ap- 
pellate jurisdiction  for  decision,  or  not."  In- 
the  same  case  Mr.  Justice  Miller  very  strong- 
ly emphasized  the  doctrine  which  the  Chief 
Justice  announced,  in  a  concurring  opinion,, 
in  the  following  language,  viz, :  "The  juris- 
diction of  this  court  und^r  the  Constitution* 
extends  to  all  cases  in  which  the  constitu- 
tionality or  legality  of  any  tax,  toll,  or  im- 
post whatever  is  involved.  It  is  manifest 
the  word  'tax,'  in  this  part  of  the  Constitu- 
tion, is  used  in  its  largest  sense.  After  the- 
words  describing  the  jurisdiction  of  this 
court  as  extending  to  all  cases  involving  the- 
legality  or  constitutionality  of  any  tax,  toll,, 
or  impost,  there  is  added  the  word  'what- 
ever:' t.  e^  whatever  the  character  of  that 
tax,  toll,  or  impost."  This  court,  having  un- 
der consideration  the  same  question  in  Vicks- 
hurg,  8.  d  P.  R,  Co.  v.  Scott,  47  La.  Ann^ 
708,  17  So.  249^  used  this  language,  viz.: 
"The  jurisdiction  of  this  court  is  full  anct 
conplete.  The  purport  of  our  opinion  in 
State  ex  rel.  Hill  v.  Third  Circuit  Ct.  App, 
Judges,  46  La.  Ann.  1292,  16  So.  219,  was 
that,  notwithstanding  forced  contributions 
for  levee  purposes  are  treated  as  local  as- 
sessments, not  subject  to  the  rule  of  consti- 
tutional uniformity  applicable  to  general 
taxation,  they  are  taxes,  under  article  81  of 
the  Constitution,  conferring  on  this  court 
appellate  jurisdiction  in  all  cases  involving 
the  constitutionality  or  legality  of  any  tax, 
impost,  or  duty  whatsoever."  In  State  ear 
rel.  Lyons  v.  Circuit  Ct.  of  Appeals,  49  La. 
Ann.  1221,  22  So.  368,  we  held  that  the  con- 
stitutional provision  in  question  "embraces,, 
indeed,  the  whole  scope  of  remedial  legisla- 
tion pertinent  to  the  subject"  of  taxation. 
All  of  the  foregoing  decisions  are  entirely 
consistent,  and  all  of  them  equally  favor  the 
constitutional  right  of  this  court  to  assume 
appellate  jurisdiction  of  all  cases  in  which 
is  involved  any  tax,  toll,  or  impost  what- 
ever, when  same  is  levied  in  pursuance  of 
the  law  alone. 

Considering  this  new  departure  which  has 
been  taken  by  the  legislature,  (1)  whereby 
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street  paving  is  to  be  carried  on  by  ex  parte 
proceedingB  inaugurated  by  municipal  au- 
thority alone;  (2)  that,  by  an  ordinance  of 
the  municipality,  ten  fifteenths  of  the  cost 
thereof  is  put  upon  the  abutting  property 
o^-ners,  without  either  their  knowledge  or 
consent,  and,  as  defendants  insist,  in  viola- 
tion of  the  enabling  statute;  (3)  that,  by 
ordinance,  also,  the  remaining  five  fifteenths 
of  the  cost  is  to  be  apportioned  between  the 
city  and  certain  street- railroad  corporations, 
in  like  violation  of  said  statute;  and  (4) 
that  while  the  proportionate  shares  of  the 
several  defendants  of  said  cost  are  compara- 
tively small,  the  total  amount  charged 
against  them  and  other  property  owners 
similarly  situated,  and  whose  rights  will  be 
necessarily  affected  by  the  interpretation 
which  this  court  shall  place  upon  said  ordi- 
nance and  law,  aggregate  an  amount  in  ex- 
cess of  $100,000, — the  necessity  for  this 
court  to  entertain  appellate  jurisdiction  of 
this  cause  becomes  strikingly  apparent. 
Viewing  our  jurisprudence  in  this  light,  we 
are  of  opinion  that  we  should  entert&in  ju- 
risdiction of  this  cause;  and,  being  of  this 
opinion,  the  motion  to  dismiss  the  appeal  is 
denied. 

On  the  Merite  (Filed  May  16,  1899) : 

The  question  for  consideration  in  this 
court  is  the  validity  and  legality  of  the  or- 
dinance of  the  city  of  Shreveport  under 
which  the  local  assessment  for  street  im- 
provements is  sought  to  be  enforced  against 
the  defendants  in  this  suit.  Having  as- 
sumed jurisdiction  of  the  matter  in  contro- 
versy, which  is  below  the  lower  limit  of  the 
appellate  jurisdiction  of  this  court  in 
amount,  the  question  is  one  of  law  alone. 
Therefore  we  can  deal  with  no  question  of 
evidence  that  does  not  appertain  strictly 
thereto. 

From  the  city  ordinance  in  question  we 
make  the  following  extracts,  to  wit: 
"Shreveport,  May  27,  1897.  Whereas,  the 
dty  of  Shreveport,  by  ordinance  of  date 
January  14, 1897,  called  for  bids  to  pave  with 
vitrified  brick,  piursuant  to  specifications  on 
file  in  the  comptroller's  ofiice,  Texas  street 
from  Commerce  to  Common  streets.  Com- 
mon street  from  Texas  street  to  Milan,  and 
Texas  avenue  from  Milan  street  to  limit  of 
said  avenue;  and  whereas,  due  and  legal  no- 
tice by  publication  was  given  for  calling  for 
bids;  and  whereas,  the  lowest  bidder  was 
James  F.  Talbot,  of  Chicago,  Illinois,  to  do 
the  above-described  work  with  No.  1  Coffee- 
ville  vitrified  brick,  and  in  accordance  with 
the  aforesaid  specifications  (hereto  an- 
nexed), at  $1.87  per  square  yard,  with  brick 
as  per  sample  submitted;  and  whereas,  the 
said  bid  was  accepted  by  the  city  council  on 
May  6,  1897:  Now,  in  pursuance  thereof, 
the  following  agreement  is  hereby  entered 
into  between  the  said  city  and  the  said  Tal- 
bot, contractor:  That  said  contractor,  hav- 
ing given  satisfactory  bond,  hereby  agrees  to 
pave  with  the  aforesaid  No.  1  Coneeville 
brick,  and  pursuant  to  the  aforesaid  specifi- 
cations, except  as  necessary  to  be  modified 
by  the  city,"  etc  "The  price  of  the  afore- 
said work  complete  is  hereby  fixed  at  $1.87 
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per  square  yard,  which  the  contractor  is  to 
receive  as  follows:  The  abutting  property 
holders  throughout  the  whole  limit  of  the 
streets  and  avenue  paved  are  to  pay  two 
thirds  of  the  same  area  at  the  rate  of  $1.87 
per  square  yard,  each  one  paying  in  propor- 
tion to  frontage,  according  to  §  3,  act  No. 
10,  of  the  Statutes  of  Louisiana  for  1890, 
and  the  Shreveport  City  Railroad  and  the 
Shreveport  Belt-Railroad  Companies  are  to 
pay  (each  one)  in  proportion  to  the  space 
occupied  by  its  roadbed,  compared  to  the  en- 
tire  width  of  the  street,  and  under  its  con- 
tract with  the  city  of  Shreveport,  hereby 
fixed  at  12  feet  from  the  corner  of  Spring  and 
Texas  streets  throughout  the  length  of  afore- 
mentioned streets  and  avenues,  besides  its 
pro  rata  due  for  paving  intersections,  pur- 
suant to  §  2  of  the  aforesaid  act,  and  in' ac- 
cordance with  its  contract  with  the  city. 
The  balance  of  the  costs  of  paving  shall  be 
paid  by  the  city  of  Shreveport,  and,  in  order 
to  pay  therefor,  all  funds  on  hand  arising 
from  bridge  collections,  and  that  may  accrue 
from  such  source  pending  this  work,  and  not 
otherwise  appropriated,  are  hereby  set  apart 
and  appropriated  by  the  city;  also  any  other 
moneys  on  hand,  or  that  may  accrue  during 
this  work,  and  not  otherwise  appropriated 
to  alimony  and  fixed  charges;  also  the  eight 
notes  of  the  St.  Louis  k  Southwestern  Rail- 
way Company  for  $500  each,  due,  respective- 
ly, August  23,  1898,  and  at  intervals  of  one 
year  thereafter,"  etc.  "It  is  further  under- 
stood and  agreed  that  for  all  work  on  Texas 
street  the  amounts  due  by  abutting  proprie- 
tors under  act  No.  10  of  1896  shall  be  paid 
for  in  cash  on  the  acceptance  of  the  work; 
but  for  the  portion  due  by  the  Shreveport 
City  Railway  Company  throughout  the 
length  of  its  track  in  the  city  of  Shreveport, 
and  the  portion  due  by  the  Shreveport  Belt- 
Railroad  Company,  only  20  per  cent  shall  be 
demandable  in  cash,  and  the  balance  to  be 
paid  in  equal  instalments  of  one,  two,  three, 
four,  and  five  years,  as  provided  for  in  8  4 
of  act  No.  10  of  1896;  and  the  proportion  of 
cost  of  paving  chargeable  to  abutting  own- 
ers of  Common  street  and  Texas  avenue  shall 
be  on  the  same  basis, — ^that  is,  20  per  cent 
cash,  and  the  balance  in  one,  two,  three,  four, 
and  five  years,"  etc.  "The  said  city  obli- 
gates itself  to  pass  proper  ordinances  levy- 
ing assessments  on  the  realty  and  the  rail- 
roads aforesaid,  according  to  act  No.  10  of 
1896,  and  hereby  transfers  to  and  subrogates 
said  Talbot  to  all  the  rights  and  interest  in 
the  assessments  already  resting  on  said  real- 
ty and  railroads  and  to  be  made  hereafter, 
with  all  privileges  accruing  on  same,  and 
agrees  to  transfer  to  him  the  aforesaid  cer- 
tificates, all  of  which  transfers  and  subro- 
gations are  accepted  by  the  said  contractor 
in  full  settlement  and  payment  of  the  por- 
tion of  the  costs  of  paving  chargeable  under 
the  law  to  said  railroads  and  abutting  pro- 
prietors," etc.  From  the  foregoing  provi- 
sions of  said  ordinance  it  clearly  appears 
that  the  abutting  property  holders  have  been 
assessed  for  two  thirds  of  the  entire  cost  of 
the  street  improvement,  according  to  the 
frontages   of    their    respective    properties; 
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that  tbe  street-railroad  companies  have  been 
assessed  according  to  the  space  occupied  by 
their  roadbeds,  compared  to  the  entire  width 
of  the  street ;  and  that  the  residue  of  the  ex- 
pense is  charged  to  the  city,  and  payable 
from  its  general  revenues.  The  defendants 
deny  the  leffality  of  the  ordinance,  and  in- 
sist that  it  does  not  conform  to  the  terms  of 
the  law ;  and  they  contend  that  the  exaction 
demanded  of  them  is  illegal,  and  cannot  be 
enforced.  The  contention  of  the  defendants 
is  that  "the  statute  in  question  authorizes 
the  city  to  pkve  the  streets,  and  directs  that 
the  cost  of  such  improvement  shall  be  borne 
in  the  proportion  oi  two  thirds  by  the  prop- 
«rty  holders  on  the  street,  and  one  third  by 
the  city.  Where  a  street  railway  occupies 
a  part  of  the  street,  the  law  declares  it  shall 
pay  in  proportion  to  the  space  it  occupies, 
compared  to  the  width  of  the  street.  No 
word  of  authorization  appears  anywhere,  di- 
rectly or  indirectly,  expressly  or  by  reason- 
able implication,  that  what  the  railway  pays 
the  city  is  entitled  to  credit  on  its  one  third 
of  the  expense.  To  permit  the  city  to  do 
this  would  be  to  reduce  the  amount  the  city 
has  to  pay  for  such  improvement  to  about 
one  fifth  or  one  sixth  of  the  total  expense, 
whereas  the  law  declares  it  must  pay  one 
third  of  the  cost.  .  .  .  The  law  is  sus- 
ceptible of  two  constructions  only,  both  of 
which  the  city  council  disregarded.  One  is 
that  two  thirds  of  the  entire  cost  of  paving 
a  given  block  on  Texas  street  is  to  be  borne 
hy  the  property  taxpayers  and  the  street 
railway,  and  one  third  by  the  city.  The 
other  construction  of  which  the  act  is  sus- 
ceptible is  based  on  §  2,  and  is  as  follows,  to 
wit:  'Find  the  total  cost  of  paving  a  block. 
Then  ascertain  what  the  railway  owes  in 
proportion  to  the  space  of  the  street  it  oc- 
cupies. Deduct  this  sum  from  the  total  ex- 
pense, and  the  remainder  is  to  be  borne' by 
the  abutting  property  owners  and  the  city  in 
the  proportion  of  two  thirds  by  the  former 
and  one  third  by  the  latter.' "  The  terms  of 
the  statute  are  as  follows:  ''That  the  mu- 
nicipal authorities  .  .  .  shall  have  the 
power  to  pave,  plank,  gravel,  macadamize,  or 
otherwise  improve  the  streets  and  alleys,  or 
any  part  thereof  not  less  than  one  block, 
within  the  corporate  limits,  and  shall  have 
power  to  levy  and  collect  special  taxes  or 
local  assessments  on  the  real  estate  abutting 
the  street  or  alley  to  be  improved  for  the 
purpose  of  defraying  a  part  of  the  cost  of 
«uch  work  or  improvement."  Section  1.  Act 
No.  10  of  1896.  It  further  provides :  "That 
the  owners  of  real  estate  so  abutting  shall 
pay  two  thirds  of  the  entire  cost  of  such 
work  or  improvement,  and  the  corporation 
shall  pay  one  third  from  its  general  re- 
sources, provided,  that  where  a  railway  bed 
•or  track  occupies  a  portion  of  the  street,  it 
shall  pay  in  proportion  to  the  space  occupied 
by  its  roadbed,  compared  with  the  entire 
width  of  the  street."  Section  2,  Id.  It  fur- 
ther provides:  "And  after  the  contract  has 
been  awarded,  the  council  shall  provide  by 
ordinance  for  an  assessment  of  all  real  es- 
tate abutting  the  street  or  the  alley,  and  on 
railroad  tracks  as  aforesaid,  a  portion  where- 
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of  is  to  be  paved  or  otherwise  improved,  in 
such  manner  as  to  apportion  two  thirds  of 
the  contract  price  on  the  basis  of  the  respec- 
tive frontage  of  the  real  estate  so  abutting, 
and  on  the  railroad  track,  in  the  proportion 
as  set  forth  in  i  2  thereof."  Section  3,  Id. 
The  question  of  the  validity  of  the  city 
ordinance  must  depend  principally  upon  the 
construction  to  be  placed  on  the  provisions 
of  the  2d  section  of  the  statute;  and  that 
depends  upon  the  effect  to  be  given  to  the 
part  of  the  sentence  which  follows  the  word, 
"provided,"  and  which  is  as  follows,  to  wit: 
"That  where  a  railway  bed  and  track  occu- 
pies a  portion  of  the  street,  it  shall  pay  in 
proportion  to  the  space  occupied  by  its  road- 
bed, compared  to  the  entire  width  of  the 
street."  If  that  proviso  was  intended  by  the 
general  assembly  to  relate  to  the  entire  por- 
tion of  the  section  preceding  it,  there  is  great 
force  in  the  contention  of  the  defendants,  as 
it  leads  to  the  supposition  that  the  portion 
of  the  cost  that  the  railway  is  to  pay  is  to 
be  deducted  from  the  entire  cost  of  the  im- 
provement; thus  leaving  the  residue  to  be 
apportioned  between  the  city  and  the  abut- 
ting property  owners,  as  indicated  in  the 
said  preceding  part  of  the  section.  The  lan- 
guage of  the  proviso  in  S  3,  to  wit,  that,  "aft- 
er the  contract  has  been  awarded,  the  coun- 
cil shall  provide  by  ordinance  for  an  assess- 
ment for  all  real  estate  abutting  the  streets 
or  alley,  and  on  railroad  tracks  as  aforesaid, 
a  portion  thereof  to  be  paved  or  otherwise 
improved  in  such  manner  as  to  apportion 
two  thirds  of  the  contract  price  on  the  basis 
of  the  respective  frontage  of  the  real  estate 
so  abutting  and  on  the  railroad  track  in  pro- 
portion, as  set  forth  in  §  2  thereof,"  seems 
rather  to  strengthen  the  aforesaid  conclu- 
sion than  otherwise,  as  it  declares  that  the 
city  "is  to  apportion  two  thirds  of  the  con- 
tract price  on  the  basis  of  the  respective 
frontage  of  the  real  estate  so  abutting,  and 
on  the  railroad  track,  in  the  proportion  as 
set  forth  in  §  2."  The  district  judge  enter- 
tained a  different  view  of  the  statute,  and 
maintained  the  legality  of  the  ordinance. 
We'  have  made  the  following  extracts  from 
his  opinion,  as  illustrating  his  reasons  for 
judgment,  as  follows,  to  wit:  "The  cost  of 
the  work  so  far  has  been  paid  as  follows: 
Two  thirds  by  the  abutting  real  estate,  and 
one  third  by  the  railway  companies  and  the 
city,  the  company  paying  a  proportion  of 
the  entire  cost,  based  on  the  space  occupied 
by  the  tracks,  estimated  at  9  5-12  feet,  com- 
pared to  the  entire  width  of  the  street,  and 
the  city  paying  the  remainder.  ,  For  the  sake 
of  illustration,  assuming  the  paving  of  a 
block  in  length  of  the  street  costs  $3,000, 
and  that  the  tracks  of  the  railway  company 
occupy  one  fifth  of  the  width  of  the  street, 
the  city  contends  that  the  real  estate  abut- 
ting owes  two  thirds  of  $5,000  (that  is, 
$.3,333.33^),  and  the  railway  company  owes 
one  fifth  of  $5,000  (that  is,  $1,000)  ;  leaving 
a  balance  of  $666.66$  to  be  paid  by  the  city. 
Defendants  contend  that  the  real  estate  abut- 
ting and  the  railroad  company  are  to  pay 
two  thirds  of  the  entire  cost  (that  is,  $3,333.- 
33| ) ,  and  the  city  the  other  one  third  ( that 
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iB,  $1,666,661).  Under  this  theory  the  rail- 
road is  charged  with  one  fifth  of  two  thirds, 
and  the  real  estate  with  four  fifths  of  two 
thirds.  Defendants  further  contend  that 
the  only  other  interpretation  admissible  is, 
first,  to  charge  the  railroad  with  one  fifth 
of  tiie  entire  cost, — ^that  is,  $1,000 — and 
then  apportion  tiie  remainder  on  the  basis 
of  two  thirds  to  the  abuttine  owners  and 
one  third  to  the  city.  Under  this  contention 
the  $5,000  would  be  apportioned  as  follows: 
Railroad,  $1,000;  city,  $1,333,331;  and  real 
estate,  $2,066.66|.  The  result  to  the  real  es- 
tate is  the  same  in  both  cases.  .  .  .  The 
solution  of  the  question  before  the  court 
hioges  on  the  interpretation  or  construction 
of  act  No.  10  of  1896,  and  more  especially 
on  SS  2  and  3."  The  judge  then  quotes  the 
language  of  §§  2  and  3,  and  refers  to  act 
No.  127  of  1890  as  the  foundation  of  the 
act  of  1896.  In  aid  of  the  construction  he 
has  placed  upon  the  latter  act,  he  sajrs: 
''The  act  of  1896  goes  beyond  this  provision 
of  the  act  of  1890,  and  imposes  a  local  as- 
sessment also  on  railroads  occupying  a  por- 
tion of  the  street.  The  general  rule  is  the 
same  in  both  acts,  and  under  the  act  of 
1896  it  is  admitted  that  all  real  estate  abut- 
ting on  streets,  and  not  occupied  by  railroad 
tracks,  is  subjected  to  an  assessment  of  two 
thirds  of  the  entire  cost.  The  constructions 
contended  for  by  defendants  lead  to  the  con- 
clusion that  the  legislative  intent  was  to 
discriminate  in  favor  of  real  estate  abutting 
on  a  street  occupied  in  part  by  a  railroad. 
They  argue  that  such  is  the  literal  meaning 
of  the  concluding  part  of  f  3,  and  that  the 
court  should  not  depart  from  the  letter  un- 
der the  pretense  of  pursuing  its  spirit. 
.  .  .  Act  No.  10  of  1896  is  a  general  pav- 
ing statute,  applicable  to  every  street  and 
alley  in  the  city  of  Shreveport,  and  in  all 
other  cities  of  the  same  class.  The  act 
formulates  the  general  rule  that  abutters 
shall  pay  two  thirds  and  the  corporation 
one  third  of  the  entire  cost  of  the  improve- 
ment. By  a  proviso  in  S  2,  local  assessments 
«re  also  imposed  on  railroads,  by  the  force 
of  which  they  are  subjected  to  t^e  burden 
of  paying  a  proportion  of  the  cost  of  paving 
the  entire  street,  including  intersections. 
Section  3  provides  for  the  assessment  of  both 
real  estate,  as  aforesaid,  and  for  the  entire 
street,  including  intersections.  The  legisla- 
tive intent  was  that  railroads  shall  be  so  as- 
sessed in  the  proportion  fixed  in  S  2.  Now, 
a  literal  interpretation  of  the  concluding 
part  of  S  3  provides  only  for  the  apportion- 
ment of  two  thirds  of  the  contract  cost  or 
price  of  the  work  between  the  blocks,  leaving 
out  the  intersections^  and  charges  the  rail- 
road not  with  its  proportion  of  the  whole 
cost,  as  fixed  by  S  2  (a  proportion  of  two 
thirds  of  the  whole  cost) ....  The  lit- 
eral construction  would  destroy  uniformity, 
and  create  two  classes  of  abutters  ^  one  class 
paying  two  thirds,  and  the  other  clns.4  less 
than  two  thirds  of  the  cost,  while  enjoying 
equal  benefits.  local  assessments  are  a  spe- 
cies of  taxes  on  supposed  benefits,  measured, 
in  this  instance,  by  the  frontage  of  real  es- 
tate abutting  on  Texas  street.  ...  It 
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is  my  opinion  that  the  context  of  the  aet,  its 
intent,  and  all  the  presumptions  of  law  are 
against  the  construction  that  leads  to  the 
conclusion  that  an  unreasonable  discrimina- 
tion has  been  embodied  in  the  concluding 
part  of  S  3  in  the  act  of  1896.  If  the  intent 
was  to  place  all  abutting  real  estate  on  the 
same  footing,  then  it  is  clear  that  the  literal 
construction  which  contravenes  this  intent 
should  not  be  sustained.  Section  3  should 
be  construed  so  as  to  make  the  provisions  of 
f  2  effective,  and  so  as  to  place  all  owners  of 
real  estate  abutting  on  the  street  on  the 
same  plane  of  equality.  Such  a  construction 
will  harmonize  all  the  provisions  of  the  act, 
and  carry  into  effect  toe  leffislative  intent. 
The  city  is  not  a  taxpayer.  No  local  assess- 
ments are  levied  against  her,  and  she  is  pri- 
marily bound  for  the  whole  contract  price 
under  the  charter  of  1876  and  1898.  The 
city  is  but  the  recipient  of  the  proceccU  of 
local  assessments.  It  must  make  up  the  defi- 
cit out  of  her  general  revenues.  The  argu- 
ment that  the  city  does  not  pay  one  third, 
and  may,  in.  certain  contingencies,  pay  noth- 
ing, cannot  affect  the  question  of  the  liabil- 
ity of  the  taxpayer  for  his  proportion  as 
fixed  by  law,  so  long  as  the  totaJ  taxation 
does  not  exceed  the  cost  of  the  work."  As 
a  summary  of  this  entire  argument,  the 
judge  makes  this  statement:  "If  it  be  the 
intent  of  the  law  that  the  abutter  shall  pay 
two  thirds  of  the  cost  and  the  railroad  an- 
other portion,  then  it  follows  that  the  city 
shall  pay  less  than  one  third;  and  this  is 
the  result  of  defendants'  second  position." 

Recurring  to  the  proposition  set  out  in  the 
beginning,  we  are  to  consider  the  simple 
question  of  the  legality  of  the  city  ordinance, 
and  not  the  constitutionality  of  the  statute, 
which  is  not  at  issue  in  the  case.  The  en- 
tire discussion  proceeds  upon  the  theory  that 
the  act  of  the  legislature  was  a  constitution- 
al exercise  of  power,  notwithstanding  it 
makes  no  provision  for  the  property  owner 
to  be  consulted.  If  we  understand  the  the- 
ory of  the  district  judge,  it  is  that  the  con- 
tention of  the  city  should  be  sustained,  and 
the  legality  of  the  ordinance  recognized,  be- 
cause in  that  way  only  all  abutters  upon  dif- 
ferent streets  would  be  assessed  in  the  same 
Sroportion.  In  our  view,  the  test  of  the  or- 
inance  is  this:  The  intention  of  the  legis- 
lature in  requiring  street  railroads  to  pay 
a  portion  of  the  cost  of  street  improvement. 
Hitherto  street-railroad  companies  have  not 
been  required  so  to  do.  The  question  arises 
whether  the  legislative  intent  was,  by  charg- 
ing the  railroads  a  portion  of  the  cost,  to 
relieve  the  abutters  of  a  portion  of  the  ex- 
pense or  the  ffcneral  taxpayers  of  the  city, 
one  or  both.  If  it  was  the  intention  to  re- 
lieve the  general  taxpayers,  it  must  neces- 
sarily follow  that  the  burden  of  abutting 
property  owners  is  increased.  In  this  view 
there  is  great  force  in  the  contention  that 
the  portion  of  the  cost  which  is  charged  to 
the  railroad  companies  should  be  first  de- 
ducted, and  the  residue  apportioned  between 
the  abutters  and  the  city,  as  provided  in  9 
3.  The  recitals  of  the  ordinance  are  that: 
"The  abutting  property  holders  throughout 
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the  whole  length  of  the  streets  and  avenue 
paved  are  to  pay  two  thirds  of  the  said  area 
at  the  rate  of  $1.87  per  square  yard,  each 
one  paying  in  proportion  to  frontage  accord- 
ing to  8  3,  act  No.  10  of  1896;  and  the 
Shreveport  City  railroad  and  Shreveport 
Belt-Bailroad  Companies  are  to  pay  in  pro- 
portion to  the  space  occupied  by  their  road- 
beds compared  to  the  entire  width  of  the 
street,  and  under  its  contract  with  the  city 
of  Shreveport,  hereby  fixed  at  12  feet  from 
comer  of  Spring  and  Texas  streets,  through- 
out the  length  of  the  afore-mentioned  streets 
and  avenues,"  etc  ''The  balance  of  the  cost 
of  paving  shall  be  paid  for  by  the  city  of 
Shreveport,"  etc.  The  sense  of  this  ordi- 
nance is  that  the  abutting  property  holders 
are  required  to  pay  two  thirds  of  the  en- 
tire area,  each  one  paying  in  proportion  to 
frontage.  The  city  railroad  companies  are 
required  to  pay  in  proportion  to  the  space 
occupied  by  their  roadbeds  compared  with 
the  entire  width  of  the  streets  occupied  by 
them,  and  the  city  is  to  pay  tiie  balance  of 
the  cost.  Section  3  of  act  No.  10  of  1890 
provides  that  the  council  shall  ".apportion 
two  thirds  of  the  contract  price  on  the  basis 
of  the  respective  frontage  of  the  real  estate 
so  abutting,  and  on  the  railroad  track  in 
the  proportion  as  set  forth  in  S  2  hereof." 
Referring  to  the  provisions  of  8  2  we  find 
the  following,  viz.:  "That  the  owners  of 
real  estate  so  abutting  shall  pay  (two 
thirds)  §  of  the  entire  cost  of  such  work,  or 
improvement,  and  the  corporation  shall  pay 
one  third,  out  of  its  general  resources,  pro- 
vided that  where  a  raibvay  bnd  or  trnck  oc- 
cupies a  portion  of  the  street,  it  shall  pay 
in  proportion  to  the  space  occupied  by  i^ 
roadbed  compared  to  the  entire  width  of  the 
street,"  etc.  It  is  conspicuous  (1)  that  no 
mention  whatever  is  made  of  the  city's  por- 
tion of  the  cost  of  the  street  improvement  in 
f  3  of  the  statute ;  ( 2 )  reference  is  made  to 
the  portions  of  the  cost  of  the  abutters  and 
of  the  railroad  companies,  but  the  statement 
is  Qualified  by  a  reference  to  the  provisions 
of  9  2,  supra.  Hence  our  conclusion  is  that 
the  provisions  of  S  3  are  not  controlling,  and 
that  resort  must  be  had  to  the  more  general 
provisions  of  §  2,  inasmuch  as  they  state 
specifically  the  rates  or  proportion  of  each 
one  of  the  three  parties, — the  abutters,  the 
city,  and  the  railroad  companies.  On  insti- 
tuting a  comparison  between  the  provisions 
of  the  city  ordinance  and  the  statute,  it  be- 
comes apparent  that  the  former  has  trans- 
posed the  terms  of  the  latter  by  stating  ( 1 ) 
the  share  of  the  abutter  to  be  two  thirds,  (2) 
that  of  the  railroad  companies  in  proportion 
to  the  space  occupied,  and  (3)  that  of  the 
city  as  the  remainder  of  the  cost;  whereas 
the  statute  states  ( 1 )  the  share  of  the  abut- 
ter shall  be  two  thirds  of  the  entire  cost, 
(2)  that  of  the  city  one  third,  and  (3),  pro- 
vided that  a  street  railway  occupies  a  por- 
tion of  the  street,  it  shall  pay  in  proportion 
to  said  space.  In  our  view,  the  euect  of 
this  transposition  is  to  make  a  radical  al- 
teration in  the  proportion  of  the  cost  of 
the  street  improvement.  According  to  the 
terms  of  the  statute,  the  abutter  is  charge- 
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able  with  two  thirds  and  the  city  with  one 
third;  and,  in  case  there  is  a  street  railroad 
operated  in  a  given  street,  it  is  to  be  taxed 
for  the  space  it  occupies,  and  this  amount  is 
to  be  deducted  from  the  whole  cost.  By  this 
process  the  portion  that  is  chargeable 
against  the  railroad  companies  would  pro- 
portionately diminish  the  shares  of  both  the 
abutter  and  the  city,  but  on  the  hypothesis 
of  the  ordinance  the  abutter  is  held  bound 
for  two  thirds  at  all  events,  and  the  amount 
taxed  against  the  railroad  companies  would 
only  diminish  the  share  of  the  city.  If  this 
theory  is  maintained,  the  alteration  of  the 
law  so  as  to  compel  street-railroad  corpora- 
tions to  pay  a  portion  of  the  cost  of  street 
improvement  would  benefit  the  general  tax- 
payers of  the  city,  to  the  detriment  of  abut- 
ting property  holders,  whose  property  is 
alone  charged  with  a  lien.  It  cannot  be 
readily  believed  that  such  was  the  intention 
of  the  general  assembly  in  enacting  the  stat- 
ute ;  on  the  contrary,  we  are  of  opinion  that 
they  expressed  an  opposite  intention. 

But  the  argument  of  our  learned  brother 
of  the  district  court  is  that  such  a  construe- 
tion  as  this  placed  upon  the  statute  would 
render  it  obnoxious  on  the  ground  of  in- 
equality, in  that  abutting  property  holders 
upon  streets  upon  which  street  railroads  are 
operated  would  have  to  pay  less,  proportion- 
ally, than  abutting  property  holders  upon 
streets  upon  which  no  street  railroads  are 
operated  would  have  to  pay  (suggesting  the 
unconstitutionality  of  the  law),  and  that,  as 
the  general  rule  of  statutory  construction 
whi(m  obtains  is  that  courts  of  justice  should 
rather  lean  towards  that  interpretation 
which  would  relieve  it  of  the  objection  of  un- 
constitutionality than  to  one  that  would  not, 
he  has  selected  the  latter.  Or,  in  other 
words,  to  save  the  law,  his  judgment  sanc- 
tions an  interpretation  of  the  city  ordinance 
which  is  contrary  to  its  letter,  and  most  in- 
juriously affects  the  interests  of  the  abut- 
ting property  owners  on  streets  upon  which 
street  railroads  are  operated.  But  is  there 
such  an  inequality  as  the  district  judge  sug- 
gests on*  the  theory  presented?  Are  there 
not  two  distinct  and  different  classes  of 
abutting  property  holders :  ( I )  Those  upon 
streets  upon  which  street  railroads  are  oper- 
ated, and  (2)  those  upon  which  no  street 
railroads  are  operated?  Possessing  dissimi- 
lar conditions,  why  should  they  not  be  dis- 
similarly treated  ?  And  if  the  street  railroad 
corporations  are  required  to  pay  a  portion 
of  the  cost  of  the  pavement  of  the  strests 
upon  which  they  are  operated,  and  that 
amount  is  first  deducted  from  the  total  cost 
of  the  work,  docs  not  the  amount  they  pay 
have  the  effect  of  diminishing  the  amount 
the  city  has  to  pay,  and  thus  benefit  all  the 
taxpayers  of  the  city,  all  abutting  property 
owners  included?  We  think  this  is  self-evi- 
dent. We  had  recently  occasion  to  examine 
and  decide  adversely  a  similar  charge  of  un- 
constitutionality of  a  statute  in  State  v. 
American  Sugar  Ref.  Co.  51  La.  Ann.  562, 
25  So.  447.  In  Rosetta  Oravel,  Paving  d 
Improv.  Co.  v.  Jollisaint,  51  La.  Ann.  804, 
2o   So.  477,   we  had   under  consideration  a 
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question  of  a  special  assessment  for  street 
paving  in  the  city  of  New  OrleaaSy  and  in 
the  course  of  our  opinion  held  that  the  city 
council  could  enforce  collection  from  the 
front  proprietors  of  lots  abutting  on  the 
street, — ^a  local  assessment  in  proportion  to 
the  frontage, — and  said:  "In  quite  a  num- 
ber of  cases  this  court  has  held  that  local 
municipal  assessments  for  local  improve- 
ments are  valid,  although  the  organic  law 
provides  that  all  taxation  shall  be  equal  and 
uniform;  and  the  reason  for  that  rule  is 
that  such  assessments  are  not  'taxation' 
within  the  meaning  of  the  Constitution. 
Yeatman  v.  Crandcul,  11  La.  Ann.  220; 
A'eu?  Orleans  Draining  Co.  11  La.  Ann.  371; 
Wallace  v.  Sholtan,  14  La.  Ann.  503; 
O^Leary  v.  Sloo,  7  La.  Ann.  25;  Municipal- 
ity No.  2  v.  Ouilloite,  14  La.  Ann.  205;  Bill. 
Mun.  Corp.  S8  617,  619;  Cooley,  Taxn.  pp. 
117,  416  et  seq.;  Chamock  v.  Fordoche  d  O. 
T.  Special  Levee  Diet.  Co.  38  La.  Ann.  323 ; 
Excelsior  Planting  d  Mfg.  Co.  v.  Oreen,  39 
La.  Ann.  461,  1  8o.  873.  We  think  it  un- 
necessary to  analyze  those  decisions,  inas- 
much as  the  principles  therein  announced 
have  been  so  generally  accepted  and  acted 
upon  by  this  court  in  many  more  recent  de- 
cisions that  they  may  be  accepted  as  in  some 
respects  axiomatic  in  its  jurisprudence.  The 
following  cases  may  be  appropriately  cited 
in  support  of  that  proposition,  viz.:  Stateex 
reL  Bill  v.  Third  Circuit  Ct.  App.  Judges,  40 
La.  Ann.  1293,  16  So.  219;  Viokshurg,  8.  d 
P.  R.  Co.  V.  Scott,  47  La.  Ann.  708,  17  So. 
249;  Fayssoux  v.  Denis,  48  La.  Ann.  850, 
19  So.  760;  State  ex  rel.  Lyons  v.  Circuit 
Court  of  Appeals,  49  La.  Ann.  1221,  22  So. 
3G8."  In  the  case  of  Missouri,  K.  d  T.  Trust 
Co.  V.  Smart,  51  La.  Ann.  416,  25  So.  443, 
this  court  said:  "The  constitutional  ques- 
tion sought  to  be  raised  by  the  police  jury 
is  without  any  foundation  in  law  or  juris- 
prudence. 'Constitutional  provisions  [to 
the  effect]  that  all  taxes  shall  be  equal  and 
uniform  apply  only  to  general  taxation,  and 
have  no  application  to  local  assessments. 
.  .  .'  The  provisions  of  the  Constitution 
that  'taxation  shall  be  equal  and  uniform 
throughout  the  state'  does  not  apply  to  or 
preclude  local  assessments  or  special  taxes 
levied  in  pursuance  of  special  provisions 
of  law  in  aid  of  public  improvements. 
.  .  .  Municipality  No.  Two  v.  Dunn.  10 
La.  Ann.  57;  New  Orleans  v.  Elliot,  10  La. 
Ann.  59;  Yeatman  v.  Crandall,  11  La.  Ann. 
220;  New  Orleans  Draining  Co.  11  La.  Ann. 
338 ;  State  v.  New  Orleans,  15  La.  Ann.  354." 
'\"..e  opinion  nuikes  the  following  quotation 
from  a  Massachusetts  case:  "It  is  only 
when  statutes  impose  taxes  on  false  and  un- 
just principles,  or  which  operate  to  produce 
gross  inequality,  that  courts  can  declare 
them  void."  The  words  of  the  Constitution, 
"taxation  shall  be  equal  and  uniform,"  re- 
fer to  general  taxes  to  defray  the  ordinary 
expenses  of  the  state  and  its  subordinate  lo- 
cal governments,  and  not  to  assessments  for 
local  improvements.  Local  assessments  are 
not  taxation,  within  the  meaning  of  the  Con- 
stitution, requiring  uniformity  of  taxation. 
Opening  of  Oasacalvo  d  M.  Streets,  20  La. 
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Ann.  497;  New  Orleans  Draining  Co.  11  La. 
Ann.  370;  Wallace  v.  Shelton,  14  La.  Ann. 
503;  Chamock  v.  Fordoche  d  O.  T.  Special 
Levee  Diet.  Co.  38  La.  Ann.  323;  Excelsior 
Planting  d  Mfg.  Co.  v.  Oreen,  39  La.  Ann. 
461,  1  So.  873;  Barber  Asphalt  Paving  Co. 
V.  Oogreve,  41  La.  Ann.  251,  5  So.  848;  Hill 
V.  Fontenot,  46  La.  Ann.  1566,  16  So.  475; 
State  ew  rel.  Hill  v.  Third  Circuit  Ct.  App. 
Judges,  46  La.  Ann.  1302,  16  So.  219;  Fays- 
soux V.  Denis,  48  La.  Ann.  850,  19  So.  760; 
Cooley,  Taxn.  p.  116.  Similar  opinions  have 
found  expression  in  the  courts  of  other 
states,  of  which  the  following  is  an  illustra- 
tion, viz.:  In  Qosnell  v.  Louisville,  20  Ky. 
L.  Rep.  519,  46  S.  W.  722,  the  Kentucky  court 
held  that  "local  assessment  upon  the  prop- 
erty benefited  for  the  cost  of  a  street  im- 
provement is  not  a  'tax,'  within  the  meaning 
of  the  provisions  of  the  Constitution  limit- 
ing the  tax  rate  of  cities,  and  requiring 
equality  and  uniformity  of  taxation." 
Again:  "The  distinction  between  a  tax  and 
a  local  assessment  has  been  uniformly  rec- 
ognized by  the  courts  of  this  state;  and, 
while  the  latter  is,  in  one  sense,  &  tax,  being 
the  imposition  of  a  burden  upon  the  citizen 
and  an  involuntary  charge  upon  his  prop- 
ei*ty,  it  is  not  a  tax  in  the  sense  contemplated 
by  the  framers  of  the  Constitution  in  the 
sections  referred  to."  In  Pacific  Exp.  Co.  v. 
Seibert,  142  U.  8.  339,  35  L.  ed.  1035,  3  In- 
ters. Com.  Rep.  810,  12  Sup.  Ct.  Rep.  250, 
the  Supreme  Court  expressed  the  following 
view  on  a  parallel  subject,  viz.:  "They  do 
not  do  business  under  the  same  condi- 
tions, or  under  similar  circumstances.  In 
the  nature  of  things,  and  irrespective  of 
the  definitive  legislation  in  question,  they 
belong  to  different  classes.  There  can  be 
no  objection,  therefore,  to  the  discrimina- 
tion made  as  between  express  companies 
defined  by  this  act  and  other  companies 
or  persons  incidentally  doing  a  similar 
business  by  different  means  and  methods,  in 
the  manner  in  which  they  are  taxed."  But 
the  following  argument  of  defendants'  coun- 
sel has  attracted  our  attention,  to  wit: 
"That  the  city's  interpretation  of  the  stat- 
ute is  erroneous  is  demonstrated  by  the  con- 
dition on  Common  street.  As  shown  here- 
tofore, several  hundred  feet  of  this  street  is 
included  in  the  paving  contract.  Common 
street  is  a  narrow  street.  The  two  tracks  of 
the  street  railway  take  up  so  much  of  the- 
street  that,  after  the  abutting  property  is 
made  to  pay  (under  the  city's  contention) 
two  thirds  of  the  entire  cost  of  paving,  what 
the  railway  will  be  called  upon  to  pay  in 
proportion  to  the  space  it  occupies  compared 
to  the  width  of  the  street  would  more  than 
pay  the  remainder  of  the  cost,  and  thus  the 
city  would  be  let  out  of  paying  anything  at 
all  on  the  cost  of  the  pavement,  but  might  ac- 
tually find  itself  in  the  position  of  retaining, 
as  revenue,  a  Hurplus;  m  other  words,  pay- 
ing nothing  itself,  and  actually  collecting 
from  the  property  holders  and  the  railway 
enough  to  leave  it  (the  city)  a  balance  after 
settling  with  the  contractor.  And  yet  the 
law  provides  that  a  third  of  the  cost  is  to 
be  borne  by  the  city."'    According    to    tha 
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foregoing  hypothesis,  a  greater  hardship 
would  be  placed  upon  the  abutting  property 
holders  on  those  streets  upon  which  street 
railroads  are  operated  than  the  judge  a  quo 
Bugsests  with  regard  to  abutting  property 
holders  on  those  streets  where  no  railroads 
are  operated,  in  that  the  city  would  be  re- 
lieved altogether,  and  the  general  taxpayer 
as  well,  while  the  abutters  on  the  streets 
first  named  would  remain  absolutely  bound 
for  two  thirds  of  the  cost  at  all  events.  Con- 
sequently, the  suggested  unconstitutional 
effect  of  a  literal  interpretation  of  the  act 
in  question  would  not  result,  in  our  opinion. 
With  regard  to  the  proper  interpretation 
of  that  act  we  have  collated  the  following 
authorities:  The  general  principle  applica- 
ble to  the  exercise  of  municipal  authority  in 
levying  a  special  street  assessment  is  thus 
stated  by  an  author  of  recognized  authority, 
viz, :  "It  is  a  principle  universally  declared 
and  admitted  that  municipal  corporations 
can  levy  no  taxes,  general  or  special,  upon 
the  inhabitants  or  their  property,  unless  the 
power  be  plainly  and  unmistakably  con- 
ferred. .  .  .  The  authority  to  munici- 
palities to  impose  burdens  of  any  character 
upon  persons  or  property  is  wholly  statu- 
tory, and,  as  its  exercise  may  result  in  a  de- 
vestiture  and  transfer  of  property,  it  must 
be  clearly  given  and  strictly  pursued."  Dill. 
Mun.  Ck)rp.  §S  605,  610.  Upon  the  proposi- 
tion that  statutes  which  are  in  derogation 
of  common  right  are  to  be  construed  strictly, 
the  author  of  a  recent  treatise  has  this  to 
bay :  "It  is  a  well-settled  rule  that  statutes 
which  are  in  derogation  of  common  right, 
and  which  confer  special  privileges,  or  im- 
pose special  burdens  or  restrictions,  upon  in- 
dividuals or  upon  one  class  of  the  commun- 
ity, not  shared  by  others,  should  receive  a 
strict  construction;  and  the  courts  will  re- 
quire that  cases  coming  before  them  shall  be 
brought  clearly  within  the  terms  of  such 
statutes  before  they  will  be  held  applicable 
thereto.  But  a  statute  cannot  be  said  to  be 
in  derogation  of  common  right,  unless  it  is 
confined  in  its  operation  to  a  particular  in- 
dividual or  set  of  men,  separate  and  apart 
from  the  rest  of  the  community."  Black,  In- 
terpretation of  Laws,  p.  300,  S  115;  Roth- 
gerher  v.  Dupuy,  64  111.  462 ;  Flint  River  8. 
B,  Co,  V.  Foster,  6  Ga.  194,  48  Am.  Dec.  248. 
The  author  makes  the  further  statement, 
which  particularly  bears  upon  the  instant 
case,  to  wit:  "It  is  also  said  that  an  act  au- 
thorizing an  assessment  for  a  street  improve- 
ment is  in  derogation  of  individual  rights, 
and  must  be  strictly  construed  and  rigor- 
ously observed.  If  there  is  a  failure  to  com- 
ply with  any  material  requirement  of  the 
statute,  a  sale  of  property  for  nonpayment 
of  the  assessment,  or  a  lease  based  upon  such 
a  sale,  will  be  invalid  to  convey  either  the 
title  or  the  right  of  possession."  Black,  In- 
terpretation of  Laws,  p.  301,  §  116, — citing 
Hopkins  v.  Mason,  61  Barb.  469.  The  same 
author  further  says :  "In  this  connection,  it 
may  also  be  stated  that  it  is  regarded  as  a 
settled  principle  of  law  that,  where  there  is 
a  fair  and  reasonable  doubt  as  to  the  exist- 
ence of  a  power    in    such    corporation,  the 
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courts  will  not  uphold  or  enforce  its  execu- 
tion. For  example,  statutes  or  charters  dele- 
gating the  power  of  taxation  to  municipal 
corporations  will  be  strictly  construed,  and 
such  delegation  should  be  made  in  clear  and 
unambiguous  terms,  and  the  ^rant  will  not 
be  extended  by  implication  or  inference,  l^e 
reason  is  that  the  power  of  taxation,  being 
a  sovereign  power,  can  be  exercised  by  the 
legislature  only  when  and  as  conferred  by 
the  Constitution,  and  b^  municipal  corpora- 
tions only  when  unequivocally  aelegated  to 
them  by  the  legislative  body.  The  charter 
of  a  municipality,  in  respect  to  the  powers 
of  taxation  which  it  grants,  will  not,  there- 
fore, receive  a  liberal  or  expansive  inter- 
pretation, and  the  municipality  will  not 
have  authority  to  lay  any  other  taxes,  or  to 
tax  any  other  property,  or  to  impose  taxes 
for  any  other  purpose,  than  as  its  charter 
or  the  general  laws  of  the  state  relating  to 
municipal  corporations  expressly,  or  by  nec- 
essary implication,  allow.  The  grant  to  a 
municipal  corporation  of  the  power  to  pro- 
vide for  the  levy  and  collection  of  special 
taxes  for  the  improvement  of  streets  and 
alleys  upon  real  estate  adjacent  to  such  im- 
provements does  not  include  the  power  to 
provide  for  the  sale  and  conveyance  of  such 
real  estate  in  case  of  nonpayment."  Black, 
Interpretation  of  Laws,  p.  317,  S  119,— -cit- 
ing Paine  ▼.  Spratley,  5  Kan.  626;  Ottawa 
V.  Carey,  108  U.  S.  110,  27  L.  ed.  669,  2  Sup. 
Ct.  Rep.  361;  Cooley,  Const.  Lim.  192.  101; 
Black,  Const.  Law,  p.  381.  The  same  author 
further  says,  that,  "where  a  strict  construc- 
tion is  appropriate,  the  courts,  standing 
upon  tiie  letter  of  the  statute,  will  accept  it 
as  they  find  it,  and  will  not  undertake  to 
amend  or  reform  the  laDgUtige  which  the  leg- 
islature has  seen  fit  to  employ.  They  will 
not  put  a  forced  or  strained  interpretation 
upon  the  words  of  the  law  in  order  to  avoid 
penal,  consequences,  but  neither  will  they 
correct  grammatical  errors,  wrest  the  words 
from  their  usual  signification,  in  search  of 
a  supposed  l^islative  intent,  nor  supply  ap- 
parent omissions  or  oversights."  Black,  In- 
terpretation of  Laws,  p.  282,  {  113.  The 
same  author  further  says :  "But,  in  the  con- 
struction both  of  statutes  and  contracts,  the 
intent  of  the  framers  and  parties  is  to  be 
sought,  first  of  all,  in  the  words  employed; 
and,  if  the  words  are  free  from  amoiguity 
and  doubt,  and  express  plainly,  clearly,  and 
distinctly  the  sense  of  the  framers  of  the  in- 
strument, there  is  no  occasion  to  resort  to 
other  means  of  interpretation.  It  is  not  al- 
lowable to  interpret  what  has  no  nee<l  of  in- 
terpretation, and,  when  the  words  have  a 
definite  and  precise  meaning,  to  go  elsewhere 
in  search  of  conjecture,  in  order  to  restrict 
or  extend  the  meaning.  Statutes  and  con- 
tracts should  be  read  and  understood  ac- 
cording to  tiie  natural  and  most  obvious  im- 
port of  the  language,  without  referring  to 
subtle  and  forc(^  construction  for  the  pur- 
pose of  either  limiting  or  extending  tneir 
operation."    Id,  p.  37,  §  27. 

In  Storrie  v.  Houston  City  Street  JB.  Co. 
(Tex.)  44  L.  R.  A.  716,  46  S.  W.  796,  the 
Texas  court  had  under  consideration  and  in- 
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tarpnted  a  proTision  of  a  charter  of  the  de- 
fendant which  provided  for  the  payment  of 
the  cost  of  a  street  improvement,  by  making 
a  charge  against  abutting  property  owners 
and  a  street-railway  company,  the  latter  be- 
ing made  liable  for  cost  of  paving  between 
the  rails  and  for  6  inches  on  each  side  of  the 
track;  and  the  court,  in  the  course  of  their 
opinion,  quoted  the  following  provisions  of 
the  charter,  to  wit:  "Such  company  is  li- 
able for  paving  to  the  extent  stated,  not- 
withstanding a  resolution  of  the  city  council 
providing  that  the  cost  of  the  improvements 
shall  be  wholly  defrayed  by  the  abxxtteTs;** 
and,  also,  the  following  from  the  charter,  to 
wit:  ''llie  portion  of  a  street  occupied  by 
any  railroad  or  street-railway  company  shall 
be  deemed  to  mean  all  that  portion  of  the 
same  between  the  rails  of  all  tracks  laid, 
and  extending  6  inches  beyond  the  outer 
edge  of  the  rails  of  such  road,  and  including 
the  space  between  the  double  tracks  and  be- 
tween the  main  track,  side  tracks,  or  turn- 
outs;" and  then  said:  "Construing  the  lan- 
guage of  the  resolution  and  that  of  §  23o  of 
the  charter  just  quoted  together,  it  means 
that  the  street-railway  company  should  pay 
for  all  the  pavement  upon  such  streets  ly- 
ing between  the  rails  of  its  tracks  and  be- 
tween its  different  tracks,  side  tracks,  and 
turnouts,  and  that  the  remainder  should  be 
paid  for  by  the  owner  of  the  property  abut^ 
ting  upon  the  said  streets  on  each  side. 
.  .  .  The  city  council  had  no  authority 
to  make  a  contract  by  which  the  abutting 
property  owners  would  be  charged  with  the 
cost  of  paving  the  entire  surface  of  the 
street  when  it  was  occupied  in  part  by  a 
street  railway,  and  it  will  be  presumed  that 
the  language  used  was  intended  to  bind  the 
parties  in  accordance  with  the  terms  of  the 
law."  In  Philcuielphia  Use  of  Nestor  v. 
Spring  Harden  Farmer^  Market  Co.  161  Pa. 
522,  29  Atl.  280,  it  was  held  that,  when  a 
statute  makes  a  railroad  company  primarily 
liable  for  paving,  repairing,  or  repaving  a 
street  on  which  its  tracks  are  laid  the  abut- 
tinsr  owners  cannot  be  called  on  till  that  lia- 
bility is  exhausted.  In  the  case  of  State  eso 
rel.  Keith  v.  Michigan  City,  138  Ind.  455, 
37  N.  E.  1041,  the  Indiana  court,  in  constru- 
ing a  statute  and  ordinance  somewhat  simi- 
lar to  the  one  under  examination  in  the  in- 
stant case,  made  this  statement,  viz.:  "The 
improvement  in  question  could  only  be  made 
on  the  order  of  the  common  council.  The 
assessment  for  its  cost  can  be  directed  only 
against  the  specific  property  designated  in 
the  ordinance.  This  being  so,  the  assess- 
ment for  the  cost  between  the  rails  of  the 
street  railway  cannot  attach  to  the  abutting 
property,  when  the  ordinance  directs  that  it 
shall  be  levied  against  the  property  of  the 
company,  and  the  contractor  is  sent  to  it  for 
his  pay.  We  are  of  the  opinion  that  the 
cost  of  the  pavement  between  the  rails 
should  be  borne  by  the  company,  and  not  by 
the  abutting  property."  In  Chicago  v.  Baer, 
41  m.  306,  a  somewhat  similar  case  is 
stated,  and  the  court  announced  this  princi- 
ple, to  wit:  "A  street-railway  company  oc- 
cupying a  portion  of  a  street  with  their 
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track  and  in  the  use  thereof,  under  a  charter 
and  a  contract  with  the  city  authorities, 
have  a  franchise  and  right  of  occupancy 
which  is  a  property  of  a  character  to  ibe  sub- 
stantially benefited  by  the  paving  of  such 
street,  and  in  proportion  as  it  is  Sius  bene- 
fited it  should  contribute  its  share  to  the 
cost  of  the  improvement,  in  conunon  with 
the  other  property  upon  the  street."  In 
Lightner  v.  Peoria,  150  111.  80,37  N.  E.  69,  the 
Illinois  court  said:  "That  the  right  of  way 
of  the  railwajTs  in  the  street  proposed  to  be 
improved  is  contiguous  property,  and  falls 
within  the  designation  of  property  that  nuiy 
be  specially  taxed,  was  held  in  Kuehner  v. 
Freeport,  143  111.  92,  17  L.  R.  A.  774,  32  N. 
E.  372.  In  this  case  it  may  fairly  be  pre- 
sumed that  street  railways  were  required  to 
pave  their  right  of  way.  The  exclusion  of 
such  rights  of  way  from  the  pavement,  etc., 
to  be  paid  for  by  the  special  taxation  of  con- 
tiguous lots,  blocks,  and  tracts  of  land  has 
b^n  so  frequently  held  not  to  invalidate  the 
ordinance  that  it  can  no  longer  be  considered 
an  open  question."  In  Chicago  v.  Cum- 
tnings,  144  111.  446,  33  N.  E.  34,  the  Illinois 
court  said:  "It  thus  appears  that  the  rail- 
way company  was  relieved  of  paying  any 
portion  of  the  cost  of  Said  improvement,  and 
the  whole  thereof  assessed  against  adjacent 
property  owners,  or  to  the  city,  to  be  paid 
from  its  general  irevenues.  If  the  ordinance 
providing  that  the  railway  company  shall 
grade,  pave,  and  keep  in  repair  the  portion 
of  the  street  occupied  by  it  is  valid,  then 
onlv  so  much  of  the  cost  of  grading,  curbing, 
and  paving  the  street,  outside*  of  the  16  feet 
occupied  by  the  railway,  should  have  been 
assessed  against  the  property  benefited,  or 
required  to  be  paid  by  general  taxation." 
Again:  "As  already  seen^  the  ordinance 
requires  the  paving  of  the  street  its  entire 
width,  and  the  commissioners  report  that 
they  have  made  an  estimate  of  the  cost  of 
such  improvement.  It  is  manifest,  there- 
fore, that  the  cost  of  paving  the  center  16 
feet  of  the  street  was  wrongfully  included 
in  the  estimate  of  the  cost  of  the  improve- 
ment to  be  charged  upon  the  property  bene- 
fited ;  and  the  court  correctly  ruled  in  deny- 
ing judgment  of  confirmation  of  the  assess- 
ment roll  for  that  reason."  The  opin- 
ion further  states  that  the  city  ordinance 
properly  required  the  improvement  of  the 
entire  street.  "But,  the  city  having  re- 
quired the  railway  company  'to  fill,  grade, 
pave,  and  keep  in  repair,  during  all  the  time' 
.  .  .  ,"  the  16  feet  of  space  its  double 
tracks  occupied,  and  required  "the  same  to 
be  done  by  the  railway  company  with  like 
material,  in  like  manner,  and  at  the  time  as 
is  required  in  respect  of  the  rest  of  the  street, 
etc.,  the  cost  of  paving  so  much  of  said 
street  should  have  been  excluded  from  the 
estimate.  .  .  .  There  is  no  evidence 
tending  to  show  that  the  expense  of  paving 
the  16  feet  would  not  be  a  fair  and  adequate 
apportionment  of  cost,  according  to  benefits 
accruing  to  the  property  of  the  railway  in 
the 'street  by  the  improvement.  Or,  in  other 
words,  it  does  not  appear  that  the  benefits  to 
the  railway  property  would  exceed  the  cost 
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of  paving  said  16  feet.  If  it  would  Dot,  and 
the  railway  company  was  required  to  pave 
that  portion,  it  is  dear  that  no  additional 
burden  would  be  cast  upon  the  property  ben- 
efited by  requiring  it  to  bear  the  cost,  so  far 
as  benefited,  of  the  residue  of  the  improve- 
ment." 

In  WcLshingion  d  0.  R.  Co.  v.  District  of 
Columbia,  108  U.  S.  622,  27  L.  ed.  807,  2 
Sup.  Ct.  Rep.  865,  the  Supreme  Court  said: 
"Nothing  can.  be  more  just  that  that  the 
company  should  pay  for  the  work  which  its 
track  alone  makes  necessary.  .  .  .  The 
language  of  Congress  on  that  subject  would 
seem  to  admit  of  no  other  construction. 
The  3d  section  [of  the  act]  already  cited 
says:  'The  Washington  &  Georgetown 
Railroad  Company  shall  bear  all  the  expense 
for  that  portion  of  the  work  lying  between 
the  exterior  rails  of  the  tracks  of  the  road, 
and  for  a  distance  of  2  feet  from  and 
exterior  to  the  track  on  each  side  thereof, 
and  of  keeping  the  same  in  repair.'  So  far 
from  relieving  the  company  of  the  duty 
which  it  accepted  by  its  charter,  the  lan- 
guage re-enforces  that  obligation,  and  makes 
its  application  to  the  repavement  clear. 
The  statute  goes  on  to  prescribe  what  the 
United  States  shall  pay,  and  what  the  Dis- 
trict of  Columbia  shall  pay,  ajod  what  in- 
dividual owners  shall  pay;  and  the  propor- 
tions in  which  these  parties  are  to  be  charged 
have  no  relation  to  the  part  to  be  paid  for  by 
the  railroad  company,  which  is  in  no  case  a 
proportionate  part  of  the  street  along  which 
it  runs,  but  all  the  expense  of  the  work  in- 
side its  rails,  and  for  2  feet  exterior  to  this 
on  each  side."  In  Oilmore  v.  Utica,  65  Hun, 
614,  9  N.  Y.  Supp.  912,  it  having  been  stated 
that  the  charter  of  the  city  of  Utica  provided 
that  the  common  council  is  authorized  to  re- 
quire all  railroad  companies  operating  street 
railfoads  in  any  of  the  streets  of  the  city  to 
repave  them  between  the  tracks,  and  at 
least  2  feet  in  width  on  each  side  thereof, 
whenever  deemed  necessary,  the  court  said: 
Said  provision  is  mandatory,  and  an  assess- 
ment levied  on  abutting  owners  for  the  re- 
pavement  of  such  portion  is  illegal  and  void. 
In  Bacon  v.  Savannah,  86  Ga.  301,  12  S.  E. 
582,  the  Georgia  court  said :  "The  act  cer- 
tainly contemplates  that  street-railroad 
companies  having  tracks  running  through 
any  street  improved  should  be  required  to 
macadamize  or  otherwise  pave  the  railway 
track,  and  2  feet  on  either  side  thereof,  at 
their  own  expense.  But  this,  we  apprehend, 
is  chiefly  to  relieve  the  municipality  and  the 
abutting  owners  from  defraying  any  portion 
of  the  cost  incident  to  this  part  of  street 
improvement.  ...  By  showing  good 
cause,  an  abutting  owner  may  have  the  right 
to  compel  the  city  council,  by  mandamus,  to 
execute  the  provisions  of  the  act  against 
street-railroad  companies.  .  .  .  Certain- 
ly the  abutting  owners  cannot  be  assessed 
for  any  part  of  the  cost  of  such  special  im- 
provement, whether  made  or  not,  and  it 
would  seem  from  the  record  that  no  part  of 
such  cost  has  in  this  instance  been  so  as- 
sessed in  airriving  ultimately  at  an  amount 
chargeable  to  abutting  owners."  In  Fcake 
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v.  New  Orleans,  139  U.  S.  342,  35  L.  ed.  131, 

11  Sup.  Ct.  Rep.  541,  it  was  held  that,  when 
local  improvement  in  a  municipality  is  en- 
tered intOj  the  contractor  must  look  to  the 
special  assessments,  and  to  them  alone,  for 
his  compensation,  and  if  they  fail,  without 
dereliction  or  wrong  upon  the  part  of  the 
corporation,  neither  justice  nor  equity  will 
tolerate  that  it  be  charged  as  debtor  there- 
for.   Byrne  v.  East  Carroll,  45  La.  Ann.  392, 

12  So.  521,  is  to  the  same  effect.  To  the 
same  effect  is  OosneU  v.  Louisville  (Ky.) 
20  Ky.  L.  Rep.  519,  46  S.  W.  72-2.  In  Chi- 
cago Y,  Baer,  41  111.  300,  it  was  held  that 
neither  a  city  ordinance  nor  an  act  of  the 
legislature  can  confer  upon  a  city  the  power 
to  make  a  valid  contract  with  the  owner  of 
any  interest  in  property  wliicb  should  con- 
tribute towards  the  expense  of  such  improve- 
ment which  shall  have  the  effect'  to  exempt 
him  from  his  portion  of  the  burden. 

The  foregoing  consensus  of  judicial  opin- 
ion affirms  the  principle  that  the  right  of  oc- 
cupancy of  a  portion  of  the  streets  of  a  mu- 
nicipality by  a  street-railway  corporation  is 
property  which  is  benefited  by  a  street  im- 
provement to  the  extent  of  the  space  occu- 
pied by  its  roadbed  and  tracks,  which  ren- 
ders same  liable  for  its  proportionate  share 
of  its  cost  just  as  the  property  of  abutting 
property  owners  is  liable;  that  the  railway 
company  using  the  streets  for  the  operation 
of  its  cars  is  in  duty  bound  to  pay  for  the 
work  on  the  streets  which  its  track  alone 
makes  necessary, — that  is  to  say,  all  ex- 
pense for  that  portion  of  the  work  lyins  be- 
tween Uie  exterior  rails  of  the  tracks  of  the 
road  and  for  a  distance  of  2  feet  from  and 
exterior  to  the  track  on  each  side  thereof; 
that  in  no  case  can  any  portion  of  the  cost  of 
such  improvement  be  attributed  to,  or  as- 
sessed against,  the  abutting  property  own- 
ers; that  when  a  statute  or  municipal  ordi- 
nance makes  provision  for  the  assessment  of 
a  street-railway  corporation  for  the  pave- 
ment of  such  space  as  its  tracks  and  roadbed 
occupy,  such  provision  is  mandatory,  and 
any  portion  thereof  which  is  put  upon  abut- 
ting property  owners  is  illegal  and  void; 
that  the  very  object  and  aim  of  such  stat- 
utes are  to  relieve  the  municipality  and 
abutting  owners  from  defraying  any  portion 
of  the  cost  incident  to  this  part  of  street  im- 
provement. The  aforesaid  adjudications  re- 
enforce  and  emphasize  the  quotations  we 
have  extracted  from  •  the  treatises  of  text 
writers  with  regard  to  the  propriety — aye, 
urgency,  if  you  will — for  the  strictest  inter- 
pretation of  such  statutes,  and,  in  our  opin- 
ion, fully  justify  the  construction  we  have 
given  the  provisions  of  S  2  of  act  No.  10  of 
1896.  And  this  is  particularly  true  of  this 
statute,  for  the  reason  that  it  is  the  flat  of 
the  general  assembly,  which  confers  upon 
municipalities  plenary  power,  upon  their 
own  motion,  and  without  consulting  the 
wishes  of  abutting  property  owners,  to  con- 
tract for  unlimited  street  improvement  at 
their  cost. 

The  remaining  feature  of  the  ordinance 
under  cqnsidcrntion  which  is  to  be  consid- 
ered relates  to  the  quantity  of  space  that  is 
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occupied  by  the  street  railways  that  are 
enumerated  therein.  We  make  the  follow- 
ing extract  from  the  defendants'  answer, 
viz.:  "The  respondents  further  aver  that 
the  two  tracks  of  the  street-railway  compa- 
nies on  the  streets  named  occupy  from  15^^ 
feet  to  22  feet,  and  that  the  company  is 
chargeable  in  law  for  the  cost  of  the  paving 
and  improvement,  in  proportion  to  the  space 
the  tracks  occupy,  to  the  width  of  the  street; 
yet  they  show  that  the  city  council  of  Shreve- 
port,  by  ordinance,  has  reduced,  or  attempt- 
ed to  reduce,  the  space  for  which  the  com- 
pany must  pay  to  9%  feet.  They  allege 
that  this  cannot  be  done  at  the  expense  of 
abutting  property  holders  of  said  streets." 
The  judgment  was  general .  with  reference  to 
all  three  defendants  as  abutting  property 
holders,  decreeing  them  to  pay  the  amount 
of  their  respective  assessments,  and  recog- 
nizing a  privilege  upon  their  respective 
properties  as  securing  same.  And,  by  the 
rendition  of  that  decree,  the  judge  a  quo 
sustained  the  city  ordinance,  both  in  respect 
to  ( 1 )  the  proportionate  share  of  the  whole 
cost  of  the  street  improvement  which  it  puts 
upon  them  as  abutting  property  holders; 
and  (2)  with  regard  to  the  amount  of  space 
which  it  declar^  the  street-railroad  corpo- 
rations actually  occupy.  It  appears  to  us 
quite  obvious  that  the  question  as  to  the 
amount  of  space  that  is  occupied  by  the 
street-railway  companies  is  not  the  proper 
subject  of  determination  in  a  municipal  ordi- 
nance, to  which  the  abutting  property  own- 
ers were  not  made  parties  and  over  which 
they  could  not  exercise  control.  This  deter- 
mination was  attempted  in  the  instant  case, 
and  the  exact  quantity  of  space  thus  occu- 
pied was  arbitrarily  fixed  in  the  ordinance; 
and,  what  is  of  greater  importance  to  the 
abutting  property  holders,  said  space  was 
calculated  without  reference  to  any  other 
than  one  sinsle  track,  whereas  it  is  the  con- 
tention of  the  defendants  that  on  some  of 
the  streets  there  were  double  ti^cks,  which 
should  have  been  considered  in  the  calcula- 


tion. The  tendency  of  the  evidence  is  to  sup- 
port that  proposition ;  and  we  are  of  opinion 
that  the  provision  of  the  ordinance  which 
fixes  the  space  thus  occupied  by  the  tracks 
of  the  street  railways  should  be  vacated,  and 
the  question  left  open  for  determination, 
contradictorily,  by  and  between  the  inter* 
ested  parties, — that  is  to  say,  the  abutting 
property  holders,  the  street-railway  compa- 
nies and  the  city, — so  that  the  due  propor- 
tion of  the  assessment  chargeable  against 
each  may  be  legally  ascertained  according  to 
law.  Entertaining  these  views,  it  is  our 
judgment  that  the  provisions  of  said  city  or- 
dinance in  respect  to  the  proportionate 
shares  of  the  cost  of  the  street  improvement 
to  be  charged  to  said  parties,  respectively, 
and  also  tlie  space  occupied  by  the  railway 
companies,  be  decreed  null  and  void,  as  not 
in  conformity  to  the  provisions  of  S  2  of  act 
No.  10  of  1806,  and  that  the  decree  appealed 
from  be  annulled  and  reversed,  and  one  en- 
tered sustaining  the  demands  of  the  defend- 
ants. 

It  is  therefore  ordered  and  decreed  that 
the  city  ordinance  drawn  in  question  be  an- 
nulled and  avoided  in  the  respects  enumer- 
ated, and  that  the  judgment  appealed  from 
he  annulled  and  reversed;  and.  it  is  further 
ordered  and  decreed  that  the  defendants'  de- 
mands be  sustained  and  enforced  at  the  cost 
of  the  plaintiff  in  both  courts.  It  is  finally 
ordered  and  decreed  that  the  right  of  the 
city  is  reserved  to  readjust  its  ordinance  in 
such  manner  as  to  conform  to  the  law  and 
the  views  herein  expressed. 

Mr.  Justice  Blanohard  recuses  himself 
oil  the  ground  of  personal  interest  in  the 
question  at  issue;  and  Mr.  Justice  Monroe 
takes  no  part  in  this  opinion  on  the  ground 
that  he  was  not  a  member  of  the  court  when 
the  oause  was  submitted.  Mr.  Justice 
concurs  in  the  decree. 


Petition    for    rehearing   denied   June  29, 
1899. 


MICHIGAN  SUPREME  COURT. 


A.  Addbert  TILLMAN,  Plff,  in  Err., 

V, 

Abraham  L.  BEARD. 


( 


.Mich. 


) 


1.  Tite  prealdent  of  a  villaffe  ordering 
an  Arreat  to  be  made  Illegally  without  any 
complaint  and  warrant,  for  violation  of  an 
ordinance  by  keeping  a  peanut  stand  In  the 
street  without  a  license.  Is  liable  for  dam- 
ages, though  he  acted  In  good  faith  and  was 
by  statute  a  conservator  of  the  peace. 


3.  The  decision  that  an  ordinance  la 
absolntely  -void  does  not  render  the  presi- 
dent of  the  municipality,  who  Is  by  statute 
made  a  conservator  of  the  peace,  liable  for 
false  Imprisonment  by  reason  of  causing  a 
person  to  be  arrested  for  violation  of  that 
ordinance,  when  he  acted  In  good  faith,  In 
the  belief  that  the  ordinance  was  valid. 

(October  8,  1899.) 

ERROR  to  the  Circuit  Court  for  Shiawas- 
see County    to   review   a   judgment    in 


NoTB. — As  to  liability  of  a  mayor  for  errone- 
onely  ordering  the  Imprisonment  of  a  person 
when  It  was  made  In  the  exercise  of  Judicial 
power,  see  Scott  v.  Flshblate  (N.  C.)  80  L.  B. 
A.  696. 

As  to  liability  of  Judicial  oflBcer  In  Such  cases 
generally,  see  notes  to  Austin  v.  Vrooman  (N. 
T.)  14  L.  R.  A.  138,  and  Thompson  ▼.  Jackson 
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(Iowa)  27  L.  B.  A.  92;  also  Williamson  v. 
Lacey  (Me.)  26  L.  R.  A.  606;  Glaser  v.  Hub- 
bard (Ky.)  80  L.  B.  A.  210 ;  Calhoun  v.  Little 
(Ga.)  43  L.  R.  A.  630. 

As  to  liability  of  municipality  for  false  Im- 
prisonment, see  Bartlett  v.  Columbus  (Oa.)  44 
L.  R.  A.  706,  and  note. 
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favor  of  defendant  in  an  action  brougbt  to 
reoover  damages  for  alleged  false  imprison- 
BMDtk    Reversed. 

Statement  by  Oraat,  Ch.  J.: 

Plaintiff  was  a  vendor  of  popcorn  and  pea- 
nuts. He  had  a  machine  5  feet  2  indies 
long,  2^2  feet  wide,  and  about  5Vi  feet  high. 
The  machinery  was  operated  by  steam  gen- 
erated by  a  gasoline  burner.  Plaintiff  had 
obtained  permission  from  a  merchant  in  the 
village  of  Morrice  to  put  his  stand  in  the 
street  in  front  of  his  store.  There  was  an 
ordinance  prohibiting  the  exercise  of  his  vo- 
cation without  taking  out  a  license.  He  had 
taken  out  no   license.    The  defendant  was 

{^resident  of  the  village.  He  iound  plaintiff 
ocated  as  above  stated,  without  a  license. 
He  took  hold  of  his  machine,  ran  it  out  into 
the  street,  and  ordered  the  village  marshal 
to  arrest  plaintiff.  The  marshal  arrested 
him,  and  took  him  to  jail,  where  he  was  con- 
fined about  three  hours.  He  was  then  re- 
leased, rearrested  upon  complaint  and  war- 
rant, convicted,  fined,  and  appealed  to  the 
circuit  court,  where  a  nolle  prosequi  was  en- 
tered, upon  the  ground  that  the  ordinance 
was  void.  When  the  plaintiff  had  rested, 
the  court  directed  a  verdict  for  the  defend- 
ant. 

Mr,  Jolin  T.  MeOurdy,  for  plaintiff  in 
error: 

It  is  the  duty  of  every  person  to  know  the 
law,  and  every  person  is  presumed  to  know 
it;  and  when  a  party  sets  in  motion  the 
criminal  law,  and  causes  the  arrest  or  im- 
prisonment of  another  he  must  justify  it, 
or,  failing  to  do  so,  he  must  abide  by  the 
consequences  of  his  act. 

An  officer  arrestinff  without  process  must, 
as  soon  as  practicable,  take  his  prisoner  be- 
fore the  nearest  magistrate,  where  he  can 
be  bailed  or  examined  or  put  on  trial,  as  the 
case  may  be;  for  it  is  a  settled  principle  of 
the  Constitution  that  no  person  shall  be 
deprived  of  liberty  without  due  process  of 
law. 

Drennan  v.  People,  10  Mich.  184;  Rohi- 
eon  V.  Miner,  68  Mich.  658,  37  N.  W.  21. 

The  evidence  shows  clearly  that  Mr. 
Beard  ordered  the^  marshal  to  arrest  the 
plaintiff  in  this  suit,  and  that  he  immedi- 
ately acted  under  sudi  order.  There  was 
therefore  no  question  of  fact  left  to  be  de- 
termined by  the  jury,  because  the  evidence 
shows  that  Mr.  Brown  acted  under  and  by 
the  directions  of  Mr.  Beard,  and  that  Mr. 
Beard  was  responsible  therefor. 

Schroder  v.  Morehouse,  92  Mich.  602,  62 
N.  W.  1014. 

The  bare  fact  that  Mr.  Beard  was  presi- 
dent of  the  village  would  not  excuse  him 
from  responding  in  damages  to  the  plaintiff 
for  the  false  imprisonment  which  he  was 
compelled  to  undergo  at  his  instigation. 

Barker  y,  Anderson,  81  Mich.  508,  45  N. 
W.  1108. 

Honest  judgment  is  the  only  thing  that 
will  prevent  a  justice  of  the  peace  from  be- 
ing liable  for  false  imprisonment. 
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Brooks  V.  Mangan,  86  Mieh.  676,  48  N. 
W.  633. 

The  complaint  and  warrant  charge  Mr. 
Tillman  with  "peddling  and  offering  for  sale 
at  retail  peanuts  and  popcorn,  contrary  to 
section  3  of  ordinance  number  16.''  The  or- 
dinance referred  to  shows  on  its  face  that  it 
is  wholly  illegal  and  void.  This  being  true, 
how  can  the  procedings  be  a  justification  and 
defense  in  this  suit? 

Sheldon  v.  Hill,  33  Mich.  171. 

Inasmuch  as  Mr.  Tillman  was  not  violat- 
ing any  ordinance  of  the  village,  or  any  law 
of  the  state,  Mr.  Conley,  the  owner  of  the 
store,  had  a  perfect  right  to  give  Mr.  Till- 
man permission  to  occupy  a  space  in  front 
thereof,  and  unless  his  business  was  of 
such  a  character  that  it  was  dangerous  to 
the  general  public,  Mr.  Beard,  president  of 
the  village,  had  no  right  arbitrarily  to  in- 
terfere therewith. 

Quinn  v.  Heisel,  40  Mich.  680;  Re  Way, 
41  Mich.  304,  1  N.  W.  1021 ;  Robison  v. 
Miner,  68  Mich.  658,  37  N.  W.  21. 

Such  business  can  only  be  interfered  with 
after  the  owner  has  been  served  with  proper 
process,  and  has  had  his  day  in  court,  and 
has  been  allowed  the  benefit  and  advantage 
of  due  process  of  law,  and  judgment  of  con- 
demnation has  passed  against  him. 

Robison  v.  Miner,  68  Mich.  668,  37  N.  W. 
21. 

To  suppress  things  not  absolutely  danger- 
ous is  not  a  process  tolerated  under  free  in- 
stitutions. 

Re  Prazee,  63  Mich.  404,  30  N.  W.  72. 

Messrs.  Watson  St  Gbapmaa  for  de- 
fendant in  error.  * 

Grant,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  declaration  contains  four  counts,  and 
alleges  assault  and  battery,  false  imprison- 
ment, and  malicious  prosecution. 

1.  The  first  arrest,  without  a  complaint 
and  warrant,  was  illegal.  Officers  are  justi- 
fied in  arresting  without  a  warrant  only  in 
cases  of  felony  and  breaches  of  the  peace. 
This  is  elementary.  It  is  needless  to  cite 
authorities.  Plaintiff  was  engaged  in  no 
act  dangerous  to  the  public,  or  liable  to 
cause  disturbance  upon  the  streets.  The  act 
was  not  malum  per  se,  but  only  malum  prO' 
hibitum.  There  was  no  danger  of  escape. 
There  was  no  obstruction  in  the  public 
highway,  requiring  the  immediate  re- 
moval for  the  convenience  of  the  public. 
The  respondent  may  have  acted  in  good 
faith  in  ordering  the  arrest  of  plaintiff,  but 
he  certainly  acted  hastily,  and  without  any 
legal  authority.  The  statute  did  not  give 
him,  as  conservator  of  the  peace,  the  author- 
ity to  imprison  citizens  of  the  village  in  this 
summary  manner.  By  ordering  the  arrest, 
he  made  himself  responsible  for  it,  and  liable 
for  all  its  consequences.  Webb's  Pollock, 
Torts,  264,  and  authorities  there  cited; 
Veneman  v.  Jones,  118  Ind.  41,  20  N.  B. 
644;  Gilbert  V.  Emmons,  42  111.  143,  89  Am. 
Bee.  412. 

2.  The  village   was   organized  under   act 
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No.  8,  Pub.  Acts  1896.  By  S  2,  chap.  4,  of 
said  aet,  the  president  of  a  muncipality  is 
made  a  oonserrator  of  the  peace.  He  is  the 
chief  executive  of  the  village,  and,  as  such, 
it  becomes  his  duty  to  see  that  the  ordi- 
nances of  the  vilage  are  enforced.  We  held 
in  Broolu  v.  Hangan,  86  Mich.  576,  49  N.  W. 
633,  that  neither  a  justice  of  the  peace  is- 
suing, nor  the  officer  serving,  a  warrant  un- 
der a  void  ordinance  was  liable.  The  rea- 
sons for  such  rule  are  there  fully  stated. 
For  the  same  reason,  an  officer  who,  in  good 
faith,  makes  a  complaint  in  the  belief  that 
the  ordinance  is  valid,  is  not  liable.  A  party 
in  good  faith  making  a  complaint  for  the 
violation  of  any  law  or  ordinance  is  not  re- 
quired to  take  the  risk  of  being  mulcted  in 
damages  if  courts  afterwards  hold  it  uncon- 
stitutional. This  rule  is  dictated  by  the 
plain  principles  of  public  policy..  In  Marks 
V.  Townsend,  97  N.  Y.  690,  it  is  said :  "This 
rule  of  exemption  is  founded  in  public  pol- 
icy, and  is  applicable  alike  to  civil  and 
criminal  remedies  and  proceedings,  that  par- 
ties may  be  Induced  freely  to  resort  to  the 
eourts  and  judicial  officers  for  the  enforce- 
mesat  of  their  rights  and  the  remedy  of  their 
grievances,  without  the  risk  of  undue  punish- 
ment for  their  own  ignorance  of  the  law  or 
for  errors  of  courts  and  judicial  officers.'* 
If  the  officer  is  protected  in  the  service  of  the 
warrant,  in  which  act  he  is  performing  a 
duty  imposed  upon  him  by  law,  why  should 
he  not  be  equally  exempt  where  he  is  in  the 
performance   of  his  duty   in  making   oom- 

Elaint  for  the  violation  of  an  ordinance  of 
is  municipality?  I  think  the  reason  of 
the  above  case  covers  this.  I  have  not  found 
a  case  where  a  police  officer,  or  an  officer 
charged  with  the  duty  of  enforcing  the  law, 
has  made  a  complaint.  I  find,  however, 
many  cases  involving  the  liability  of  per- 
sons making  criminal  complaints,  and  thus 
causing  arrests.  In  Rom  v.  Oriffin,  63 
Mich.  6,  18  N.  W.  634,  plaintiff  was  arrested 
on  a  writ  of  commitment  for  contempt.  The 
writ  was  issued  by  the  judge  of  the  superior 
court  of  the  city  of  Detroit  upon  the  motion 
of  the  solicitors  for  the  complainant  in  the 
miit  against  Ross.  He  was  discharged  by 
this  court  upon  a  writ  of  habeas  corpus,  the 
court  holding  that  the  commitment  was  er- 
roneous. This  court  held  that  neither  the 
judge  nor  the  solicitors  who  procured  the 
oonomitment  were  liable  in  an  action  for 
false  imprisonment,  the  record  showing  that 
they  acted  in  good  faith.  Where  a  party 
had  been  arrest^  under  a  statute  afterwards 
held  to  be  imconstitutional,  and  thereby  the 
magistrate  had  no  jurisdiction,  and  the  proc- 
ess was  void,  the  court  says:  "The  author- 
ities are  conclusive  that,  when  a  person  does 
no  more  than  to  prefer  a  complaint  to  a 
magistrate,  he  is  not  liable  in  trespass  for 
acts  done  under  the  warrant  which  the  mag- 
istrate thereupon  issues,  even  though  the 
magistrate  has  no  jurisdiction.  If  the  com- 
plaint is  malicious,  and  without  probable 
cause,  the  complainant  may  be  answerable 
under  another  form  of  action."  Barker  v. 
BietMon,  7  Gray,  63,  66  Am.  Dec.  457,  and 
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authorities  there  cited.  This  case  is  eited 
with  approval  in  Langford  v.  Boston  d  A, 
R,  Co.  144  Mass.  431,  11  N.  B.  697.  Where 
the  judge  has  determined,  in  the  exercise 
of  the  jurisdiction  committed  to  him  by 
the  law,  that  the  affidavit  was  sufficient  to 
entitle  the  party  to  the  writ,  it  is  said: 
"To  hold  that  such  party  is  liable  in  dam- 
ages for  the  erroneous  judgment  of  the 
judge  *would  impose  on  him  a  responsibility 
not  warranted  by  law."  Busy  v.  EeUn,  59 
Cal.  188.  In  Loomia  v.  Render,  41  Hun,  208, 
defendant  was  held  liable  for  false  imprison- 
ment where  he  drew  the  complaint,  had  it 
signed  by  another,  took  it  to  the  justice, 
filled  up  the  warrant,  gave  it,  signed  by  the 
justice,  to  the  constable,  and  ordered  the 
arrest  of  plaintiff  at  any  cost.  It  is  there 
said:  "The  defendant  would  not  have  been 
liable  if  he  had  only  presented  the  complaint 
to  the  justice,  and  asked  for  a  warrant,  if  he 
had  done  so  in  good  faith  and  without  mal- 
ice." In  Carratt  v.  Morley,  1  Q.  B.  18,  it 
was  held  "that  a  party  who  merely  origi- 
nates a  suit  by  .stating  his  case  to  a  court  of 
justice  is  not  guilty  of  trespass,  though  the 
proceedings  should  be  erroneous  or  without 
jurisdiction."  That  case  was  brought 
against  Morley,  who  instituted  the  suit,  and 
the  officers  who  issued  the  process  for  ar- 
rest. See  Addison,  Torte,  •I 48.  In  Mtir- 
phy  V.  Walters,  34  Mich.  180,  it  was  said: 
"A  person  who  simply  lays  facte  before  a 
magistrate,  and  leaves  all  further  action  to 
the  unbiased  and  unsolicited  conduct  of  the 
latter,  is  not  liable  in  trespass  for  false  im- 
prisonment, unless  he  tokes  some  part  in 
furthering  the  arrest  or  urging  detention." 
Where  a  party  was  arrested  under  a  void  act 
of  the  legislature,  the  court  says:  "It 
seems  to  us  that  the  mere  fact  that  the  de- 
fendant made  the  affidavit,  under  the  circuni- 
stences,  is  not  enough  to  warrant  the  court 
in  ruling,  as  a  matter  of  law,  that  he  was 
liable  for  the  imprisonment."  Fenelon  v. 
Butts,  49  Wis.  342,  6  N.  W.  784,  cited  with 
approval  in  GeUsenlettchter  v.  Niemeyer,  c»4 
Wis.  321,  54  Am.  Rep.  616,  26  N.  W.  443.  It 
is  steted  in  the  American  &  English  En- 
cyclopedia of  Law,  vol.  12,  2d  ed.  p.  756, 
note  5:  "The  true  rule  is  believed  to  be 
this :  Though  the  warrant  on  which  the  ar- 
rest was  made  is  invalid  for  insufficiency  of 
the  affidavit,  the  affiant  is  not,  however,  li- 
able in  false  imprisonment,  unless  he  par- 
ticipated in  the  issuance  or  execution  of  the 
warrant  beyond  the  mere  making  of  the  af- 
fidavit." A  case  precisely  in  point  is  Oif- 
ford  V.  Wiggins,  60  Minn.  401,  18  L.  K.  A. 
356,  62  N.  W.  904.  Plaintiff  was  arrested 
under  a  void  ordinance,  upon  the  complaint 
of  the  defendant,  who,  so  far  as  the  record 
shows,  was  a  private  citizen.  The  ordi- 
nance was  afterwards  held  to  be  absolutely 
void,  but  the  defendant  was  held  not  liable 
for  false  imprisonment.  It  is  there  said: 
"It  seems  to  be  settled  by  an  almost  un- 
broken line  of  authorities  that  if  a  person 
merely  lays  a  criminal  complaint  before  a 
magistrate  in  a  matter  over  which  the  mag> 


218 


3IICBIGAN  SUPASMS  CoURT 


Oct., 


Uirate  has  a  general  jurisdiction,  and  the 
magistrate  issues  a  warrant,  upon  which  the 
person  charged  is  arrested,  the  party  laying 
the  complaint  is  not  liable  for  an  assault 
and  false  imprisonment,  although  the  par- 
ticular case  may  be  one  in  which  the  magis- 
trate had  no  jurisdiction." 
Judgment  reversed,  and  new  trial  ordered. 

The  other  Justices  concur. 


PEOPLE  of  the  State  of  Michigan 

V, 

E.  Medford  GILMAN,  PZ/f.  in  Err. 


( 


Mich. 


) 


1.  An  Information  olinrfflnff  a  oon- 
•plraojr  to  cheat  a  certain  person  from 
whom  money  was  obtained  by  taking  a  col- 
lection for  a  professed  ''materializing  seance" 
la  not  Insufficient  becauee  the  parpoae  was 
to  cheat  all  sach  persona  as  might  be  in- 
duced to  attend  the  seances,  without  aiming 
at  any  particular  person. 

S.  Criminal  reaponalbllltjr  for  a  eon- 
■plraey  to  cheat  by  materialising  seances 
of  a  professed  medium  cannot  be  avoided  on 
the  ground  that  no  crime  was  committed  be- 
cause it  was  an  obvious  humbug  which,  Iq 
the  nature  of  things,  could  not  deceive  any 
rational  being. 

S.  The  faet  that  a  person  from  vrhoni 
Uionejr  vraa  obtained  br  a  conspiracy 
to  cheat  knew  that  the  representations 
were  false,  and  was  In  faet  a  detective,  does 
not  relieve  the  conspirators  from  criminal  re- 
sponsibility, as  the  conspiracy  was  complete 
when  formed,  and  their  guilt  or  Innocence 
did  not  depend  upon  the  success  of  the  en- 
terprise. 

(September  12,  1899.) 

ERROR  to  the  Recorder's  Court  of  Detroit 
to  review  a  judgment  convicting  defend- 
ant of  conspiracy  to  cheat  and  defraud.  Af- 
firmed, 
the  facts  are  stated  in  the  opinion. 
Mr.  E.  J.  Jeffries,  for  plaintiff  in  error: 
To  meet  the  theory  of  the  prosecution,  the 
information  should  have  charged  a  conspir- 
acy to  defraud  the  public,  and  that  the  wc- 
spirators    did   actually    defraud    Edwin  H. 
Sadler,  to  prove  the  conspiracy  and  charac- 
terize it. 

People  Y.  Richards,  1  Mich.  220,  61  Am. 
Dec.  75. 

The  evidence  does  not  disclose  such  a  con- 
spiracy as  comes  within  the  meaning  of  the 
law. 

United  States  v.  Fay,  46  Cent  L.  J.  251. 

Messrs.  Allan  H.  Fraaer  and  Ormond 
F.  Hunt,  for  defendant  in  error: 

The  offense  of  conspiracy  may  be  complete, 

Noi-B. — For  belief  in  spIHtuallsm  as  evidence 
of  mental  unsoundness,  see  Mlddledltch  v.  Will- 
iams (N.  J.)  4  L.  R.  A.  738.  end  note;  Lewis 
T.  Arbuckle  (Iowa)  16  L.  R.  A.  677,  and  note; 
Orchardson  v.  Codeld  (111.)  40  L.  R.  A.  256. 

For  such  belief  as  an  insane  delusion,  see  also 
aofe  to  Klmberly's  Appeal  (Conn.)  87  L.  R. 
A.  on  page  267. 
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even  though  the  pretenses  fot  acoomplishing 
it  may  not  be  agreed  upon. 

People  V.  Arnold,  46  Mich.  268,  9  N.  W. 
406;  People  v.  Clark,  10  Mich    310. 

It  cannot  be  said  that  a  person  who  be- 
lieves in  the  reality  of  alleged  spirit  mani- 
festations is,  because  of  such  belief,  of  un- 
sound mind  or  subject  to  an  insane  delusion. 

Middleditch  v.  Williams,  45  N.  J.  Eq.  736, 
4  L.  R.  A.  738,  17  Atl.  826;  Lyon  y.  Home, 
L.  R.  6  Eq.  655 ;  Whipple  v.  Eddy,  161  111. 
114,  43  N.  E.  789;  Redf.  Wills,  79,  note  9; 
CiMfin  Will  Case,  32  Wis.  557 ;  Smith's  WiU, 
52  Wis.  543,  8  N.  W.  610.  9  N.  W.  665; 
Brown  v.  Ward,  53  Md.  376,  36  Am.  Rep. 
422;  Re  Halhert,  15  Misc.  308,  37  N.  Y. 
Supp.  757. 

Belief  in  spiritualism  is  held,  as  a  matter 
of  law,  not  to  be  an  insane  delusion. 

25  Am.  ft  Eng.  Enc.  Law,  p.  988,  note  3. 

The  question  of  the  materiality  of  the  pre- 
tenses is  one  rather  of  fact  than  of  law.  If 
it  was  false,  and  had  a  tendency  to  deceive, 
and  did  actually  deceive  and  accomplish  tSie 
intended  fraud,  the  case  is  within  the  stat- 
ute. 

Higler  v.  People,  44  Mich.  299,  38  Am. 
Rep.  267,  6  N.  W.  604;  People  v.  Henssler, 
48  Mich.  49,  11  N.  W.  804;  People  v.  Sum- 
mers, 115  Mich.  537.  73  N.  W.  818;  1  Mc- 
Clain,  Crim.  L.  S  687,  and  cases  cited. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  of  the  offense 
of  conspiring  with  others  to  cheat  and  de- 
fraud one  Edwin  H.  Sadler  of  the  sum  of  $1. 
The  proof  showed  that  the  defendant  pro- 
fessed to  be  a  materializing  medium,  and 
gave  "mateiializing  seances,  in  which  he 
was  assisted  by  others  mentioned  in  the 
proof.  Sadler  was  a  detective,  and  attended 
with  another  detective.  Before  tiie  proceed- 
ing began,  defendant  said  that  the  usual  col- 
lection of  $1  would  be  taken  up,  and  Sadler, 
among  others,  paid  a  dollar.  During  the 
proceedings  Sadler  succeeded  in  exposing  the 
defendant  as  an  impostor.  Counsel  for  the 
defendant  say  that  there  are  two  grounds  of 
error  relied  on :  ( 1 )  The  information  does 
not  meet  the  theory  of  the  evidence,  because 
it  is  obvious  that  any  conspiracy  to  defraud 
that  may  have  existed  was  not  to  defraud 
Sadler,  but  the  general  public,  and  should 
have  been  so  charged ;  ( 2 )  that  no  crime  was 
committed,  because  it  was  an  obvious  hum- 
bug, which  could  not,  in  the  nature  of  things, 
deceive  any  rational  being. 

It  is  apparent  that  the  conspiracy  to  cheat 
was  not  specially  aimed  at  Sadler  when  the 
scheme  was  concocted,  but  at  such  persons 
as  might  be  induced  to  attend  the  meetings. 
It  may  be  that  no  particular  persons  were 
in  Yiew,  and,  had  no  one  attended  the  meet- 
ing, no  one  could  have  been  named  as  an  in- 
tended victim,  although  the  offense  of  con- 
spiracy would  have  been  complete.  An  in- 
dictment in  such  case  might  charm  a 
conspiracy  to  cheat  "the  citizens  or  inhabi- 
tants of  the  state  and  others,"  aa  in  the  case 
of  Clary  v.  Com.  4  Pa.  210;  or  "such  persona 
as    should    become    purchasers"    {Com,    t. 
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Judd,  2  Mass.  320) .  But  where  the  conspir- 
acy has  been  carried  out,  and  money  has 
been  obtained  from  some  person  in  conse- 
quence of  it,  the  overt  act  has  shown  and 
made  certain  what  was  uncertain  before, 
viz.:  the  person  whom  it  was  the  conspira- 
tor's intention  to  defraud.  See  People  v. 
Arnold,  46  Mich,  273,  9  N.  W.  406. 

Counsel  cite  the  case  of  United  States  t. 
Fay,  83  Fed.  Rep.  839,  in  support  of  the  sec- 
ond point.  In  that  case  Howard  paid  the 
defendant  $50  upon  the  preten«e  that 
through  supernatural  power  of  mental  vision 
possessed  by  him  he  could  and  would  find, 
and  inform  him,  Howard,  of  hidden  treasures 
upon  his  farm.  The  defendant  was  arrested 
upon  the  charge  of  using  the  United  States 
mail  for  ''a  scheme  to  defraud."  Upon  mo- 
tion the  court  quashed  the  information  upon 
the  ground  that  "such  a  scheme  manifestly 
must  involve  something  in  the  nature  of  a 
plausible  device, — some  such  device  as  in  it- 
self is  reasonably  adapted  to  deceive  persons 
of  ordinary  comprehension  and  prudence.  A 
manifest  hoax  and  humbug,  like  a  proposi- 
tion to  take  a  person  on  a  flying  trip  to  the 
moon,  to  fit  out  a  traveler  for  a  submarine 
voyage  to  China,  or  any  other  scheme  which 
belies  the  generally  known  and  generally 
recognized  laws  of  nature,  cannot,  in  the  na- 
ture of  things,  deceive  any  rational  being. 
.  .  .  There  is  a  marked  distinction  be- 
tween a  case  of  this  kind,  involving,  as  it 
does,  a  physical  impossibility,  and  one  re- 
lated to  religious,  moral,  or  ethical  tenets. 
A  scheme  to  defraud,  planting  itself  upon, 
and  seeking  to  take  advantage  of,  such 
tenets,  entertained  as  they  are  by  large  num- 
bers of  people,  has  been  held  within  the  con- 
templation of  the  Federal  statutes,  and  with 
this  class  of  cases  I  have  no  fault  to  find. 
.  .  .  Because  there  is  no  scheme  set  out 
in  the  indictment  reasonably  adapted  to  de- 
ceive persons  of  ordinary  prudence,  I  am  of 
the  opinion  there  is  no  scheme  to  defraud, 
within  the  meaning  of  the  statute  in  ques- 
tion." 

We  are  not  disposed  to  criticise  this  con- 
Rtruction  of  a  statute  that  is  not  before  us, 
but  we  are  of  the  opinion  that  it  should  not 
be  said,  as  a  matter  of  law,  that  a  citizen 
is  not  a  rational  being,  even  if  he  be  en- 
trapped by  cheats  and  false  pretenses  which 
would  not  deceive  persons  of  ordinary  intelli- 
gence. The  law  is  more  necessary  to  the 
protection  of  the  unwary  and  simple-minded, 
who  are  not  looking  for  duplicity  and  deceit, 
than  shrewder  persons.  Designing  persons 
do  not  ply  their  nefarious  vocations  among 
the  latter  class,  but  seek  for  victims  among 
those  whose  credulity  makes  them  more 
easily  deceived.  We  cannot  agree  with  coun- 
sel in  considering  those  who  believe  in  the 
theories  of  spiritualism  to  be  idiots,  and,  if 
we  could,  we  should  hesitate  to  say  that  one 
who  conspired  to  cheat  them  would  not  be 
guilty  of  a  crime.  It  is  said  that  the  infor- 
mation chhrges  a  conspiracy  to  defraud  one 
who  cotdd  not  be  defrauded,  because  he  knew 
the  representations  to  be  false.  The  con- 
spiracy is  complete  when  it  is  formed,  and 
the  guilt  or  innocence  of  the  conspirators 
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does  not  depend  upon  the  success  of  the  en- 
terprise. They  carried  out  their  scheme, 
and  obtained  money  from  Sadler  and  others, 
which  shows  that  he  was  an  object  of  the 
conspiracy,  though  not  necessarily  a  victim 
of  it. 

We  find  no  error,  and  the  judgment  is  af' 
firmed. 

The  other  Justices  concur. 


Lyda  ATKINSON,  Appt,, 

■      V, 
JOHN  E.  DOHERTY  &  COMPANY. 
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An  Injunction  narnlnat  tlie  nse  of  the 
name  and  portrait  of  n  deceased  per- 
son on  a  cigar  label  cannot  be  granted  at  the 
flult  of  bis  widow,  as  the  injury  to  the  feel- 
ings In  such  case  is  not  one  which  the  law 
can  redress. 

(September  27,  1899.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Wayne  County  dis- 
missing a  bill  filed  to  enjoin  defendant  from 
using  the  name  and  portrait  of  John  At- 
kinson upon  cigars  manufactured  by  it.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  O'Brien  J.  Atkinson,  with  Meaara. 
Elliott  O.  Stevenson  and  Leo.  M.  Bnt- 
lel,  for  appellant: 

Counsel  cited  in  their  brief  no  authority 
that  is  not  considered  in  the  opinion  of  the 
court. 

Mr.  James  H«  Ponnd,  with  Messrs. 
Ward  N.  Gboate  and  James  Phelant  for 
appellee. 

Counsel,  in  addition  to  the  authorities 
cited  upon  their  brief  which  are  considered 
in  the  opinion,  handed  to  the  court  a  copy 
of  the  respondent's  brief  in  the  case  of 
Schuyler  v.  Curtis  (N.  Y.)  an  abstract  of 
which  will  be  found  in  31  L.  R.  A.  288. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  late  Col.  John  Atkinson  was  a  well- 
known  lawyer  and  politician.  After  his 
death,  the  defendant,  a  manufacturer  of  ci- 
gars, brought  out  an  article  that  he  named 
the  John  Aticinson  cigar,  and  sought  to  put 
it  upon  the  market  under  a  label  baring  that 
name  and  a  likeness  of  Col.  John  Atkinson. 
The  widow  of  Col.  Atkinson  filed  a  bill  to 
restrain  this,  and  upon  the  hearing  the  cir- 
cuit court  nuide  a  decree  dismissing  the  bill 
with  costs,  and  the  complainant  has  ap- 
pealed. 

As  a  rule,  names  are  received  at  the  hands 
of  parents, — surnames  by  inheritance,  and 

Note. — As  to  the  law  of  privacy,  see  also 
Corliss  V.  K.  W.  Walker  Co.  (C.  C.  D.  Mass.) 
31  L.  R.  A.  283;  Schayler  v.  Curtis  (N.  T.)  81 
li.  R.  A.  286* 
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Christian  names  at  their  will.  But  this  is 
not  an  invariable  rule,  for  many  names  are 
adopted  or  assumed  by  those  who  bear  them. 
But  in  neither  case  is  the  right  to  the  use 
of  a  name  exclusiye.  A  disreputable  person 
or  criminal  may  select  the  name  of  the  most 
exemplary  for  his  child  or  for  his  horse  or 
dog  or  monkey.  We  have  never  heard  this 
questioned.  No  reason  occurs  to  us  for  lim- 
iting the  right  to  apply  a  name,  though 
borne  by  another  person,  to  animate  objects. 
Why  not  a  John  Atkinson  wagon,  as  well  as 
a  John  Atkinson  Jones  or  horse  or  dog.  So- 
ciety understands  this,  and  may  be  depended 
upon  to  make  proper  allowances  in  such 
ctLsefi ;  and  although  each*  individual  member 
may,  in  his  own  case,  suffer  a  feeling  of  hu- 
miliation when  his  own  name  or  that  of  some 
beloved  or  respected  friend  is  thus  used,  he 
will  usually,  in  the  case  of  another,  regard 
it  as  a  trifle.  We  feel  sure  that  society 
would  not  think  the  less  of  Col.  John  At- 
kinson if  cigars  bearing  his  name  were  sold 
in  the  shops.  Nor  are  his  friends  brought 
into  disrepute  thereby.  So  long  as  such  use 
does  not  amount  to  a  libel,  we  are  of  the 
opinion  that  Col.  John  Atkinson  would  him- 
self be  remedilesp,  were  he  alive,  and  the 
same  is  true  of  his  friends  who  survive. 

It  is  urged  in  this  case  that  the  connec- 
tion of  the  )iame  with  cigars  wounds  the 
feelinffs  of  the  widow,  and  extreme  and  im- 
probable illustrations  of  the  possibilities  of 
a  rule  which  should  permit  the  indiscrimi- 
nate use  of  names  of  deceased  persons  are 
given.  We  appreciate  the  indelicacy  of  the 
man  who  should  join  the  funeral  procession 
of  Col.  John  Atkinson  in  a  carriage  bearing 
the  legend  ''The  Col.  John  Atkinson  cigar,*' 
and  we  can  readily  understand  that  it  would 
annoy  the  friends  of  the  deceased.  The 
sentiment  which  prompts  the  feeling  of  an- 
noyance at  such  an  act  is  aroused  by  any 
aspersion  of  the  dead.  It  is  natural  and 
commendable,  as  are  all  recognitions  of  the 
proprieties  of  life;  but  it  does  not  follow 
that  such  an  act  is  an  actionable  wrong,  or 
that  equity  will  intervene  by  injunction  to 
prevent  it,  though  we  are  quite  sure  that 
the  disapproval  of  society  would  ordinarily 
have  the  latter  effect. 

Stress  is  laid  upon  the  fact  that  .the  pic- 
ture of  Col.  John  Atkinson  is  to  be  displayed 
upon  this  label.  It  is  claimed  that  a  man 
has  no  right  to  print  and  circulate  pictures 
of  another,  except  by  his  consent,  or  where, 
by  reason  of  his  celebrity,  the  public  has  an 
interest  in  him.  This  is  a  proposition  of 
modem  origin,  and  is  said  to  have  the  sup- 
port of  some  cases.  We  will  examine  the 
authorities  that  have  been  cited,  and  such  as 
we  have  been  able  to  find. 

In  the  January,  1809,  Law  Register,  vol. 
8,  N.  S.  p.  I,  is  an  article  devoted  to  a  dis- 
cussion of  ''The  Legal  Relations  of  Photo- 
graphs," in  which  the  writer  expresses  the 
opinion  that  if  a  photograph  clandestinely 
taJcen,  and  representing  its  original  in  a 
ridiculous  light,  or  publishing  his  personal 
defects,  were  uttered  maliciously,  to  his 
damage,  it  would  doubtless  be  a  libel  in  all 
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of  the  states,  and  particularly  in  those  in 
which  the  old  maxim,  "The  greater  the  truth 
the  greater  the  libel,"  is  still  in  force.  That 
it  would  be  a  libel,  if  a  true  picture,  in 
states  where  the  truth  may  be  shown*  in  de- 
fense, is  not  so  clear  as  it  may  seem,  but 
there  is  no  want  of  harmony  in  the  decisions 
upon  the  proposition  that  a  picture  may  be 
libelous.  The  author  mentions  the  case  of 
an  Austrian  lady  of  rank  who  recovered  dam- 
ages from  her  photographer  for  selling  copies 
of  her  photograph  as  that  of  some  notorious 
woman,  in  another  city.  He  says:  "What 
was  the  ground  or  the  nature  and  extent  of 
recovery,  we  are  not  told,"  and  adds  that,  if 
no  special  damage  were  found,  "it  cannot  be 
doubted  that  .  .  .  her  right  to  control 
the  market  of  her  own  beauty  could  not 
have  been  denied  her  by  any  court,  and  that 
she  must  have  recovered  on  the  ground  that 
her  right  had  been  infringed,  if  on  no  ot!ier.'' 
We  are  at  a  loss  to  know  just  what  is  meant 
by  this.  If  only  that,  having  produced  or 
caused  to  be  produced  a  negative  and  photo- 
graph of  herself,  it  was,  like  private  writ- 
ings, entitled  to  protection,  it  has  the  sem- 
blance of  support  by  a  number  of  cases. 
But  if  it  is  meant  that  no  person  has,  with- 
out permission,  the  right  to  have  or  sell 
pictures  of  another,  it  Ik  a  different  proposi- 
tion, and  we  know  of  no  case  decided  by  a 
court  of  last  resort  that  so  holds. 

In  1890  prominence  was  given  to  this  sub- 
ject by  an  article  in  4  Harvard  Law  Rev. 
193,  entitled,  "The  Right  to  Privacy,"  in 
which  the  writers  urge  the  "right  to  be  let 
alone,"  and  the  necessity  for  the  protection 
of  citizens  against  invasions  of  their  do- 
mestic affairs  through  the  newspsipers,  the 
camera,  and  numerous  mechanical  devices 
"which  [they  say]  threaten  to  make  good 
the  prediction  that  'what  is  whispered  in  the 
closet  shall  be  proclaimed  from  the  house- 
tops.'" The  right  to  privacy  in  a  broader 
sense  than  before  known  to  the  conmion  law 
is  asserted.  The  article  cites  a  number  of 
cases,  some  of  them  relating  to  pictures,  and 
criticises  the  courts  for  basing  their  deci- 
sions upon  property  or  contract  rights. 
These  cases  relate  to  letters,  diaries,  and 
other  private  writings,  paintings,  sculp- 
tures, music,  etc.  In  this  cbnnection  the 
case  of  Prince  Albert  v.  Strange,  1  Macn.  & 
G.  25,  is  cited,  wherein  the  defendant  was 
restrained  from  publishing  some  etchings 
made  by  their  majesties,  the  King  and  Queen. 
The  burden  of  the  article  is  to  establish  a 
right  of  privacy  which  shall  be  recognized 
and  protected  by  the  courts,  and  it  is  urged 
that  "in  such  right,  as  in  the  right  not  to 
be  assaulted  or  beaten  {%,  e.,  the  right  to  be 
let  alone),"  there  inheres  the  quality  of  be- 
ing owned  or  possessed;  and,  as  that  is  the 
distinguishing  attribute  of  property,  there 
may  be  some  propriety  in  speaking  of  those 
rights  as  property,  though  it  i^  admitted 
that  they  bear  little  resemblance  to  what  is 
ordinarily  comprehended  under  that  term. 
Notwithstanding  the  unanimity  of  the  courts 
in  resting  the  decisions  adverted  to  upon 
property  rights,  the  authors  assert  that  ''it 


1809. 


Atkinson  t.  Dobbbtt  &  Co. 


iB  in  reality  not  the  principle  of  private 
property,  but  that  of  an  inviolate  .person- 
ality." An  examination  of  the  article  will 
show  that  authoritative  decisions  which  sup- 
port the  theory  advocated  are  wanting. 
Among  them  are  several  cases  involving  pic- 
tures. Prince  Albert  v.  Strange,  1  Macn.  & 
G.  25;  Tuck  v.  Priester,  L.  R.  19  Q.  B.  Div. 
630;  Pollard  r.  Photographio  Co.  L.  R.  40  Ch. 
Div.  345.  But  these  are  based  upon  prop- 
erty or  contract  rights,  as  these  terms  are 
commonly  understood.  At  the  time  of  the 
writing  of  this  article  the  case  of  Manola  v. 
Stevens  was  pending  in  a  court  at  New  York. 
An  actress  sought  to  restrain  the  publica- 
tion of  a  picture  of  herself,  taken  surrepti- 
tiously while  she  was  performing  her  role 
upon  the  stage.  It  was  not  contested,  how- 
ever, and  we  are  not  advised  that  it  was  re- 
ported. See  New  York  Times  of  June  15, 
18,  21,  1890.  The  Manola  Case  and  the  arti- 
cle in  the  Harvard  Law  Journal  were  soon 
followed  by  another  case.  In  June,  1892, 
the  case  of  Schuyler  v.  Curtis,  64  Hun,  694, 
19  N.  Y.  Supp.  264,  involving  a  preliminary 
injunction  only,  was  decided  in  the  first  de- 
partment of  the  supreme  court  of  New  York. 
An  unincorporated  society,  connected  with 
which  was  Miss  Susan  B.  Anthony,  arranged 
to  place  a  life-size  statue  of  Mrs.  G.  L. 
Schuyler,  to  be  designated  "The  Typical 
Philanthropist,"  upon  exhibition  at  the 
World's  Fair  soon  thereafter  to  be  held  in 
Chicago.  This  was  enjoined  by  her  relatives, 
and  upon  a  motion  an  opinion  was  written 
that  goes  the  length  for  which  the  com  plain- 
ant  V  counsel  in  this  case  contend.  Schuyler 
v.  Curtis,  64  Hun,  694,  19  N.  Y.  Supp.  264. 
The  case  was  afterwards  heard,  and  a  decree 
in  accordance  with  the  prayer  of  the  bill  en- 
tered. See  Schuyler  v.  Curtis,  30  Abb.  N. 
C.  376,  24  N.  Y.  Supp.  509. 

Meantime  the  case  of  Marks  v.  Jaffa 
arose.  This  also  was  a  New  York  case,  and 
is  reported  in  6  Misc.  290, 26  N.  Y.  Supp.  908. 
The  defendant  devised  the  scheme  of  pub- 
lishing in  his  newspaper  a  picture  of  two 
actors,  with  an  invitation  to  the  readers  of 
the  newspaper  to  vote,  with  a  view  to  de- 
termining who  was  the  more  popular  of  the 
two.  The  plaintiff  declined  to  consent,  yet 
a  publication  was  made,  when  the  bill  was 
filed  to  restrain  it.  The  injunction  was 
granted,  apparently  on  the  strength  of 
Schuyler  r.  Curtis, 

Another  case  arose  before  the  final  dis- 
position of  the  Schuyler  Case,  viz.,  Corliss  v. 
E,  W.  Walker  Co.  It  was  a  bill  filed  in  the 
Federal  circuit  court  of  Massachusetts  by 
the  widow  and  children  of  Mr.  Corliss,  cele- 
brated as  the  builder  of  the  great  engine  ex- 
hibited at  the  Centennial  Exposition  held  at 
Philadelphia,  to  restrain  the  publication  of 
a  biography  and  picture  of  himself.  It  was 
based  distinctly  upon  the  ground  taken  in 
the  article  published  in  the  Harvard  Law 
Journal,  vie.,  that  it  was  an  invasion  of  the 
right  of  privacy,  and  it  was  insisted  that  a 
court  of  equity  should  protect  such  right. 
Apparently  the  case  of  Schuyler  t.  Curtis 
was  relied  upon,  for  in  the  opinion  it  was 
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said  to  be  not  in  point,  as  it  did  not  involve 
a  publication.  The  court  said,  amoi^  other 
interesting  things,  that,  "in  the  first  place 
I  cannot  assent  to  the  proposition  that  Mr. 
Corliss  was  a  private  character.  He  held 
himself  out  to  the  public  as  an  inventor, 
and  his  reputation  became  world-wide.  He 
was  a  public  man,  in  the  same  sense  as  au- 
thors or  artists  are  public  men.  It  would 
be  a  remarkable  exception  to  the  liberty  of 
the  press  if  the  lives  of  great  inventors  could 
not  be  given  to  the  public  without  their  own 
consent  while  living,  or  the  approval  of  their 
family  when  dead.  But  whether  Mr.  Cor- 
liss is  to  he  regarded  as  a  private  or  public 
character  (a  distinction  often  difficult  to  de- 
fine) is  not  impoi-tant  in  this  case.  Freedom 
of  speech  and  of  the  press  is  secured  by  the 
Constitution  of  the  United  States  and  the 
Constitutions  of  most  of  the  states.  This 
constitutional  privilege  implies  a  right  to 
freely  utter  and  publish  whatever  the  citizen 
may  please,  and  to  be  protected  from  any  re- 
sponsibility for  so  doing,  except  so  far  as 
such  publication,  by  reason  of  its  blasphemy, 
obscenity,  or  scandalous  character,  may  be  a 
public  offense,  or  by  its  falsehood  and  malice 
may  injuriously  affect  the  standing,  repu- 
tation, or  pecuniary  interests  of  individuals. 
Cooley,  Const.  Lim.  6th  ed.  518.  In  other 
words,  under  our  laws  one  can  speak  and 
publish  what  he  desires,  provided  he  com- 
mits no  offense  against  public  morals  or  pri- 
vate reputation.  .  .  .  There  is  another 
objection  which  meets  us  at  the  threshold  of 
this  case.  The  subject-matter  of  the  juris- 
diction of  a  court  of  equity  is  civil  property, 
and  injury  to  property,  whether  actual  or 
prospective,  is  the  foundation  on  which  its 
jurisdiction  rests.  Re  Sawyer,  124  U.  S. 
200,  210,  31  L.  ed.  402,  405,  8  Sup.  Ct.  Rep. 
482;  Kerr.  Inj.  2d  ed.  p.  1.  It  follows  from 
this  principle  that  a  court  of  equity  has  no 
power  to  restrain  a  libellous  publication. 
Boston  Diatite  Co.  v.  Florence  Mfg.  Co.  114 
Mass.  69,  19  Am.  Rep.  310;  Brandreth  v. 
Lance,  8  Paige,  24,  34  Am.  Dec.  368.  Tlie 
opinion  of  Vice  Chancellor  Malins  in  Dixon 
V.  Holden,  L.  R.  7  Eq.  488,  to  the  contrary, 
is  disapproved  by  Lord  Chancellor  Cairns  in 
Prudential  Assur.  Co.  v.  Knott,  L.  R.  10  Ch. 
142.  In  Kidd  v.  Horry,  28  Fed.  Rep.  773, 
Mr.  Justice  Bradley,  in  speaking  of  Diwon  v. 
Holden  and  several  recent  English  cases,  de- 
clares that  they  depend  upon  certain  acts  of 
Parliament,  and  not  on  the  general  principle 
of  equity  jurisprudence.  ...  As  to  the 
picture  which  accompanies  the  published 
sketch,  the  case  stands  on  a  different  footing. 
The  defendants  obtained  from  the  plaintiffs 
a  copy  of  a  portrait  and  a  photograph  of  Mr. 
Corliss,  from  which  they  have  made  two 
plates,  one  of  which  they  propose  to  innert 
in  the  publication.  But  it  appears  from  the 
evidence  that  these  pictures  were  obtained 
on  certain  conditions,  which  the  defend- 
ants have  not  complied  with.  This  matter 
directly  concerns  the  exclusive  right  of  prop- 
erty which  the  plaintiffs  have  in  the  paint- 
ing and  photoffraph,  and  it  would  be  a  vio- 
lation of  oonfldenoe,  or  a  breach  of  oontraet 
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between  the  partiesy  to  permit  the  de- 
fendants, under  these  circumstances,  to  use 
either  of  the  plates.  Pollard  v.  Photograph" 
so  Co.  L.  R.  40  Ch.  Div.  345;  Prince  Albert 
y.  Strange,  1  Macn.  &  O.  25.  The  injunc- 
tion is  denied  as  to  the  publication,  and 
granted  as  to  the  use  of  the  plates."  Subse- 
quently a  motion  to  dissolve  the  injunction 
was  granted  upon  the  ground  that  the  de- 
ceased was  a  public  character,  and  the  pub- 
lic entitled  to  use  his  picture.  Ck>lt,  J., 
said:  "Independently  of  the  question  of 
contract,  I  believe  the  law  to  be  that  a  pri- 
vate individual  has  a  right  to  be  protected 
in  the  representation  of  his  portrait  in  any 
form,  that  this  is  a  property  as  well  as  a 
personal  right,  and  that  it  belongs  to  the 
same  class  of  rights  which  forbids  the  repro- 
duction of  a  private  manuscript  or  paint- 
ing, or  the  publication  of  private  letters,  or 
of  oral  lectures  delivered  by  a  teacher  to  his 
class,  or  the  revelation  of  the  contents  of  a 
merchant's  books  by  a  clerk.  Queensherry 
V.  Shehbeare,  2  Eden,  329;  Oee  v.  Prxtchard, 
2  Swanst.  402;  Folaom  v.  Marsh,  2  Story, 
100,  Fed.  Cas.  No.  4,901;  Abemeihy  v. 
Hutehinson,  3  L.  J.  Gh.  209;  Caird  v.  8ime, 
L.  R.  12  App.  Cas.  326;  Tipping  v.  Clarke, 
2  Hare,  383,  393;  Williams  v.  Prince  of 
Wales  Life,  etc.  Assur,  Co.  23  Beav.  338. 
In  the  case  of  Prince  Albert  v.  Strange,  1 
Macn.  &  G.  25,  2  De  O.  &  S.  652,  this  doc- 
trine was  extended  so  far  as  to  prohibit  the 
publication  of  a  catalogue  of  private  etch- 
ings. But,  while  the  right  of  a  private  in- 
dividual to  prohibit  the  reproduction  of  his 
picture  or  photograph  should  be  recognized 
and  enforc^,  this  right  may  be  surrendered 
or  dedicated  to  the  public  by  the  act  of  the 
individual,  just  the  same  as  a  private  man- 
uscript, book,  or  painting  becomes  ( when  not 
protected  by  copyright)  public  property  by 
the  act  of  publication.  The  distinction  in 
the  case  of  a  picture  or  photograph  lies,  it 
seems  to  me,  between  public  and  private 
characters.  A  private  individual  should  be 
protected  against  the  publication  of  anjr  por- 
traiture of  himself,  but  where  an  indiviaual 
becomes  a  public  character  the  case  is  dif- 
ferent. A  statesman,  author,  artist,  or  in- 
ventor, who  asks  for  and  desires  public  rec- 
ognition, may  be  said  to  have  surrendered 
this  right  to  the  public.  When  anyone  ob- 
tains a  picture  or  photograph  of  such  a  per- 
son, and  there  is  no  breach  of  contract  or 
violation  of  confidence  in  the  method  by 
which  it  was  obtained,  he  has  the  right  to  re- 
produce it,  whether  in  a  newspaper,  maga- 
zine, or  book.  It  would  be  extending  this 
right  of  protection  too  far  to  say  that  the 
general  public  can  be  prohibited  from  know- 
ing the  personal  appearance  of  great  public 
characters." 

We  are  loath  to  believe  that  the  man  who 
makes  himself  useful  to  mankind  surrenders 
any  right  to  privacy  thereby,  or  that  because 
he  permits  his  picture  to  be  published  by  one 
person,  and  for  one  purpose,  he  is  forever 
thereafter  precluded  from  enjoying  any  of 
his  rights.  Just  when  a  man  becomes  a 
benefactor  of  the  public,  so  as  to  have  this 
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effect,  is  not  stated;  but  we  see  no  reason 
for  so  treating  Mr.  Corliss,  to  the  exclu- 
sion of  myriads  of  people  who  in  a  modest 
but  effective  way  perform  public  duties,  or 
philanthrophic  acts  or  functions  in  which 
the  public  are  interested.  We  think  the  re- 
sult reached  in  the  Corliss  Case  was  right, 
though  we  cannot  adopt  the  views  expressed 
in  the  second  opinion.  Corliss  v.  E.  W. 
Walker  Co.  31  L.  R.  A.  283,  and  note,  s.  c. 
57  Fed.  Rep.  434,  and  64  Fed.  Rep.  280. 

We  will  return  to  the  case  of  Schuyler  v. 
Curtis.  In  1895  the  court  of  appeals  re- 
versed the  decree.  See  31  L.  R.  A.  280,  147 
N.  Y.  434,  42  N.  £.  22.  It  was  there  held 
(Mr.  Justice  Peckham  writing  the  opinion, 
in  which  all  concurred  except  Mr.  Justice 
Gray)  that  "a  woman's  right  of  privacy,  in 
so  far  as  it  includes  the  right  to  prevent  the 
public  from  making  pictures,  busts,  or  stat- 
ues of  her  to  commemorate  her  worth  or 
services,  does  not  survive  her  so  that  it  can 
be  enforced  by  her  relatives."  The  decision 
was  put  upon  the  ground  that  the  proposed 
act  could  not  reasonably  be  supposed  ta  in- 
jure the  feelings  of  anyone.  The  case  does 
not  dispose  of  the  existence  of  the  alleged 
actionable  ''right  of  privacy,"  but,  upon  the 
theory  of  such  a  right,  finds  that  the  com- 
plainant had  not  established  a  case  for  the 
intervention  of  equity,  and  we  think  it 
should  not  be  consiaered  as  containing  even 
a  dictum  in  support  of  the  doctrine  con- 
tended for. 

In  April,  1804,  a  case  was  decided  involv- 
ing pictures,  viz.,  Murray  v.  Oast  Litho- 
graphic d  Engraving  Co.  8  Misc.  36,  28  N.  Y. 
Supp.  271.  It  was  held  that  "a  parent  can- 
not maintain  an  action  to  enjoin  the  un- 
authorized publication  of  the  portrait  of  an 
infant  child,  and  for  damages  for  injury  to 
his  sensibilities  caused  by  the  invasion  of  his 
child's  privacy;  for  the  law  takes  no  cogni- 
zance of  a  sentimental  injur}',  independent  of 
a  wrong  to  person  or  property.  Nor  can 
such  suit  be  maintained  upon  the  ground 
that  the  plaintiff  had  caused  the  portrait 
to  be  painted,  and  that  the  publication  is  an 
invasion  of  his  proprietary  rights,  where  it 
appears  that  he  had  given  the  portrait  to 
his  wife." 

A  full  and  learned  discussion  of  the  au- 
thorities relating  to  the  right  of  recovery 
for  nn  injury  to  feelings  is  found  in  the  case 
of  Chapman  v.  Western  U,  Teleg.  Co.  88  Ga. 
763,  17  L.  R.  A.  430, 15  S.  E.  901,  Mr.  Justice 
Lumpkin,  of  the  Greorgia  supreme  court, 
writing  the  opinion.  It  is  not  our  purpose 
to  quote  at  length  from  the  opinion,  which 
can  as  well  be  read.  In  discussing  the  Texas 
rule  which  permits  sucii  actions,  the  learned 
jurist  shows  how  the  law  may  be  made  un- 
certain by  adopting  the  opinions  of  law  writ- 
ers which  have  not  the  authority  of  adjudi- 
cated cases  behind  them.  Page  901.  There 
is  perhaps  no  more  dangerous  practice  than 
that,  unless  it  be  the  kindred  one  of  basing 
a  legal  principle  upon  a  dictum.  The  opin- 
ion of  Mr.  Justice  Lumpkin  contains  the 
most  convincing  discussion  of  this  subject 
that  we  have  seen. 
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In  voluine  24  of  the  Solicitors'  Journal  ft 
Reporter  (page  4)  will  be  found  an  article 
which  indicates  that  in  England  it  was  found 
necessary  to  protect  the  right  to  control  pho- 
tograph pictures  by  statute,  for  the  reason 
that  the  common  law  did  not  afford  such 
protection. 

We  may  search  the  law  books  published 
before  1860  in  vain  for  the  assertion  of  any 
such  right  as  that  claimed,  or  the  denial  of 
the  right  to  publish  the  truth,  for  any  law- 
ful purpose  and  in  a  decent  manner,  either  or- 
ally, in  writing,  or  by  pictures.  What  is  a 
picture?  It  is  one  of  tne  ways  of  represent- 
ing a  person  or  thing.  It  attempts  imita- 
tion, rather  than  description.  Pictures  an- 
tedated letters,  and  their  use  was  probably 
one  of  the  earliest  methods  of  communicat- 
ing thought  and  perpetuating  events.  Pan- 
tomine  and  pictures  are  intelligible  to  all  peo- 
ple, while  the  same  cannot  be  said  of  written 
or  even  spoken  language.  This  generation 
owes  much  to  the  picture-writing  of  the  an- 
cient Egyptian  priests.  It  is  a  pleasure  to 
look  upon  a  picture,  but  it  is  not  alone  be- 
cause it  is  the  picture  of  a  friend.  Crowds 
travel  far  to  see  men  of  celebrity  or  noto- 
riety. We  learn  of  places  and  things  from 
pictures.  They  impart  information  to  those 
who  cannot  or  will  not  read,  and  many 
times  more  rapidly  and  effectually  than 
written  description  would  do  to  those  who 
can  and  will.  The  picture  is  to-day  an  im- 
portant extension  of  alphabets,  which  for  a 
time  largely  superseded  their  use;  and,  if 
A<nritteii  language  were  to  be  deprived  of 
their  aid,  literature  would  receive  a  serious 
blow.  When  it  can  be  used,  the  picture  is  a 
much  more  satisfactory  method  than  the  use 
of  the  alphabet  alone,  of  conveying  an  under- 
s^tanding  of  material  objects,  animate  and 
inanimate.  We  are  not  satisfied  that  the 
homes  and  landscapes  are  so  entirely  within 
the  control  of  owners  that  one  commits  an 
unlawful  invasion  of  the  rights  of  privacy  in 
looking  upon  their  beauties,  or  by  sketching 
or  even  photographing  them,  or  that  one  has 
a  right  of  action  either  for  damages  or  to 
restrain  the  possessor  of  a  camera  from 
taking  a  snap  shot  at  the  passer-by  for  his 
own  uses.  If  we  admit  the  impertinence  of 
the  act*  it  must  also  be  admitted  that  there 
are  many  impertinences  which  are  not  ac- 
tionable, and  which  courts  of  equity  will  not 
restrain.  As  the  right  alleged  is  not  a  prop- 
erty right,  and  does  not  spring  from  any  con- 
tract, it  must  follow  that  relief  must  be  in 
an  action  for  damages  for  a  breach  of  duty 
upon  an  actionable  wrong,  or  a  suit  to  pre- 
vent a  threatened  injury.  In  either  case 
such  action  must  be  based  upon  an  act  done 
or  threatened,  which  the  law  looks  upon  as 
a  tort;  and,  if  the  act  complained  of  is  one 
which  is  not  in  the  law  denominated  a  wrong, 
there  is  no  legal  remedy.  All  men  are  not 
possessed  of  the  same  delicacy  of  feeling,  or 
the  same  consideration  for  the  feelings  of 
others.  These  things  depend  greatly  upon 
the  disposition  and  education.  Some  men 
are  sensitive,  some  brutal.  The  former  will 
suffer  keenly  from  an  act  or  a  word  that  wi!l 
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not  affect  the  latter.  Manifestly,  the  law 
cannot  make  a  right  of  action  depend  upon 
the  intent  of  the  alleged  wrongdoer,  or  upon 
the  sensitiveness  of  another.  Although  in- 
juries to  feelings  are  recognized  as  a  ground 
for  increasing  damages,  the  law  has  never 
given  a  right  of  action  for  an  injury  to  feel- 
ings merely.  Slander  and  libel  are  based 
upon  an  injury  to  reputation,  not  the  feel- 
ings; and  although  many  offensive  things 
may  be  said  that  injure  feelings  and  shock 
and  violate  the  moral  sense,  even  though 
they  be  untruthful,  they  are  not  necessarily 
actionable.  To  make  them  so,  they  must  be  of 
such  an  atrocious  character  that  the  law  will 
presume  an  injury  to  reputation,  or  special 
damage  to  property  interests  must  be  al- 
leged and  proved.  What  becomes  of  the  in- 
numerable cases  of  ill-natured  and  perhaps 
insulting  and  immoral  things  that  may  be 
said  about  persons?  The  answer  is  that  in 
an  enlightened  effort  to  preserve  the  liberties 
of  man,  upon  the  one  hand,  and  to  prevent 
invasion  of  their  liberties,  upon  the  other,  it  ^ 
has  been  found  that  a  line  of  demarkation ' 
must  be  dtawn,  which  affords  a  practical 
balance  and  satisfactory  test  of  liability. 
Mr.  Bishop,  by  his  ''Diagram  of  Crime,"  has 
made  plain  the  fact  that  there  are  many 
wrongs  against  the  public  that  are  not  in- 
dictable, because  too  small  for  the  law  to  no- 
tice. 1  Bishop,  Crim.  L.  §  600.  The  same 
is  true  of  private  wrongs.  Hence,  that 
which  would  be  slanderous  per  se  if  said  in 
the  presence  of  a  third  person  is  not  action- 
able if  addressed  to  the  object  of  the  remark 
in  private.  The  law  does  not  discriminate 
between  persons  who  are  sensitive  and  those 
who  are  not,  and  the  brutality  of  the  remark 
makes  no  difference.  Yet  the  allied  "right 
to  privacy"  is  invaded.  The  wisdom  of  the 
law  has  been  vindicated  by  experience.  This 
''law  of  privacy"  seems  to  have  obtained  a 
foothold  at  one  time  in  the  history  of  our 
jurisprudence, — ^not  by  that  name,  it  is  true, 
but.  in  effect.  It  is  evidenced  by  the  old 
maxim,  "The  greater  the  truth,  the  greater 
the  libel,"  and  the  result  has  been  the  em- 
phatic expression  of  public  disapproval,  by 
the  emancipation  of  the  press,  and  the  es- 
tablishment of  freedom  of  speech,  and  the 
abolition  in  most  of  our  states  of  the  maxim 
quoted,  by  constitutional  provisions.  The 
limitation  upon  the  exercise  of  these  rights 
being  the  law  of  slander  and  libel,  whereby 
the  publication  of  an  untruth  that  can  be 
presumed  or  shown  to  the  satisfaction,  not 
of  the  plaintiff,  but  of  others  (i.  e.,  an  im- 
partial jury),  to  be  injurious,  not  alone  to 
the  feelings,  but  to  the  reputation,  is  action- 
able. Should  it  be  thought  that  it  is  a 
hard  rule  that  is  applied  in  this  case,  it  is 
only  necessary  to  call  attention  to  the  fact 
that  a  ready  remedy  is  to  be  found  in  legis- 
lation. We  are  not  satisfied,  however,  l^bat 
the  rule  is  a  hard  one,  and  think  that  the 
consensus  of  opinion  must  be  that  the  com- 
plainants contend  for  a  much  harder  one. 
The  law  does  not  remedy  all  evils.  It  can- 
not, in  the  nature  of  things;  and  delibera* 
tion  may  well  be  used  in  considering  the  pro* 
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priety  of  an  innovation  such  as  this  case  sug- 
gests. We  do  not  wish  to  be  understood  as 
belittling  the  complaint.  We  have  no  rea- 
son to  doubt  the  feeling  of  annoyance  alleged. 
Indeed,  we  sympathize  with  it,  and  marvel 
at  the  impertinence  that  does  not  respect  it. 
We  can  only  say  that  it  is  one  of  the  ills 
that,  under  the  law,  cannot  be  redressed. 
The  decree  of  the  learned  oirouit  judge 
ia  affirmed. 

The  other  Justices  concur. 


William  PETER,  Plff.  in  Err., 

V, 

CHICAGO  &  WEST  MICHIGAN  RAILWAY 

COMPANY. 


( 


.Mtch. 


) 


1«  The  use  of  looontotiTes  sucbasbaTe 
been  In  eommon  use  for  a  long  time,  and 
have  subetantially  guarded  against  the  dan- 
ger of  fire,  sofflclently  complies  with  the  re- 
quirements of  How.  Ann.  Stat  |  8878,  to  re- 
lieve a  railroad  company  from  liaDllity  for 
Are  set  by  engines  whose  machinery,  smoke- 
stack, and  Are  bozee  are  **ln  good  order.*' 

S.  A  railroad  company  is  boand  to  use 
the  same  degree  of  cautlooi  to  avoid  setting 
out  fire  in-  a  branch  line  running  to  a  lumt>er 
camp  as  at  other  points  on  the  road. 

8.  Contributory  neffllffence  is  not  a  de- 
fense to  the  liability  of  railroad  companies 
for  fires  under  How.  Ann.  Stat.  I  8378,  which 
creates  an  absolute  liability  for  all  loss  or 
damage  by  such  fires,  with  a  proviso  against 
liability  on  proof  of  certain  facts,  among 
which  contributory  negligence  is  not  speci- 
fied. 

4.  Tbe  fact  tbat  propertr  destrored 
bT  Are  set  bT  a  railroad  eng^ine  vras 
insured  does  not  affect  the  owner's  right  to 
recover  damages  from  the  railroad  company 
under  a  statute  making  the  company  liable 
for  damages  thus  caused. 

(Orant,  Oh.  J.,  «md  Long,  J.,  di99ent.)  ' 

(September  27,  1899.) 

ERROR  to  the  Circuit  Court  for  Muskegon 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
the  value  of  lumber  destroyed  by  fire  al- 
lege to  have  been  set  out  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  W.  Barger,  with  Messrs.  Bun- 
ker A  Carpenter,  for  plaintiff  in  error: 

Evidence  that  the  fire  was  set  by  defend- 
ant's locomotive  was  circumstantial,  but  en- 
tirely conclusive. 

Hoyt  V.  JefferSf  30  Mich.  181;  Jones  v. 
Michigan  C.  R.  Co.  69  Mich.  437,  26  N.  W. 
662 ;  Hagan  v.  Chicago,  D.  d  C.  O.  T.  Junc- 
tion R.  Co.  86  Mich.  616,  49  N.  W.  609;  Chi- 
cago d  A.  R.  Co.  v.  Quaintance,  68  111.  389; 
Chicago  d  N.  W.  R.  Co.  v.  McCahill,  66  III. 
28. 


Defendant  assumed  the  legal  burden  of 
showing  that  the  locomotive  conformed  in 
all  essential  respects  to  the  requirements  of 
the  statute. 

The  general  rule  makes  it  the  duty  of 
railroad  oompandes  to  supply  their  locomo- 
tives with  all  the  best  approved  appliances 
to  prevent  the  escape  of  sparks. 

Rorer,  Railroads,  p.  791;  8  Am.  ft  Eng. 
Enc.  Law,  p.  3;  Hoyt  v.  Jeffera,  30  Mich. 
193;  Chicago  d  A.  R.  Co.  v.  Quaintance,  58 
111.  389;  Toledo,  W.  d  W.  R.  Co.  v.  Com,  71 
111.  493;  Watt  v.  Nevada  C.  R.  Co.  23  Ney. 
164,  44  Pac.  423,  46  Pac  52,  726;  Longa- 
haugh  ▼.  Virginia  City  d  Truckee  R.  Co.  0 
Nev.  271;  Brighthope  R.  Co.  v.  Rogers,  76 
Va.  443;  Thomp.  Neg.  164,  155;  Jackson  y. 
Chicago  d  N.  W.  R.  Co.  31  Iowa,  176,  7  Am. 
Rep.  120;  Chicago  d  N.  W.  R.  Co.  v.  MoCor 
hill,  66  ni.  28. 

The  obligation  of  the  railroad  company  is 
absolute,  and  is  not  lessened  by  the  contrib- 
utory negligence  of  the  injured  party. 

Briant  v.  Detroit,  L.  d  N.  R.  Co.  104  Mich. 
307,  62  N.  W.  365;  Flint  d  P.  M.  R.  Co.  v. 
Lull,  28  Mich.  510;  Orand  Rapids  d  /.  R. 
Co.  V.  Cameron,  ^5  Mich.  451,  8  N.  W.  99; 
Neversorry  v.  Duluth,  8.  8.  d  A.  R.  Co.  115 
Mich.  146,  73  N.  W.  125 ;  Small  v.  Chicago, 
R.  I.  d  P.  R.  Co.  50  Iowa,  338;  Jones  v. 
Michigan  C.  R.  Co.  59  Mich.  437,  26  N.  W. 
662 ;  West  v.  Chicago  d  N.  W.  R.  Co.  77 
Iowa,  664,  35  N.  W.  479,  on  Rehearing,  42 
N.  W.  612;  Engle  v.  Chicago,  M.  d  8t.  P.  R. 
Co.  77  Iowa,  661,  37  N.  W.  6,  42  N.  W.  612. 

Even  if  contributory  negligence  were 
avilable  as  a  defense,  the  facts  m  this  case 
do  not  constitute  contributory  negligence. 

Alpem  v.  Churchill,  53  Mich.  615,  19  N. 
W.  649 ;  Stacy  v.  Milwaukee,  L.  8.  d  W.  R. 
Co.  85  Wis.  226,  54  N.  W.  779;  Pittsburgh, 
C.  d  St.  L.  R.  Co.  y.  Noel,  77  Ind.  114,  115; 
Rowell  V.  Railroad  Co.  57  N.  H.  132,  24  Am. 
Rep.  69;  Kellogg  v.  Chicago  d  N.  W.  R.  Co. 
26  Wis.  223,  7  Am.  Rep.  69;  Kalhfleisch  r. 
Long  Island  R.  Co.  102  N.  Y.  620,  65  Am. 
Rep.  832,  7  N.  E.  5i57;.Fero  v.  Buffalo  d 
State  Line  R.  Co.  22  N.  Y.  209,  78  Am.  Dec 
178 ;  Flynn  v.  San  Francisop  d  S.  J.  R.  Co. 
40  Cal.  14,  6  Am.  Rep.  696;  Salmon  v.  Dela- 
ware,  L.  d  W.  R.  Co.  38  N.  J.  L.  5,  20  Am. 
Rep.  366. 

Messrs.  F.  A.  Nima  and  WlUlmm  Aides 
Sn&itli  for  defendant  in  error. 

Montsonerj,  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  brought  to  recover  the  value 
of  a  large  quantity  of  lumber  belonging  to 
the  plaintiff,  which  was  consumed  by  fire 
occurring  on  the  18th  of  November,  1893, 
which  fire  is  claimed  to  have  had  its  origin 
in  sparks  emitted  from  an  engine  on  defend- 
ant's road.  The  lumber  was  manufactured 
for  the  plaintiff  by  Horning  &  Hart,  who 
owned  a  mill  at  Keno,  a  place  between  3 
and  4  miles  north  of  Woodville,  a  station  on 
the   defendant's    Big   Rapids   branch.    The 


NOTB. — For  constitutionality  of  statutes 
making  railroad  companies  absolutely  liable  for 
damage  by  fires,  see  Mattbews  v.  St.  Louis  & 
46  L.  R.  A. 


S.  P.  R.  Co.  (Mo.)  25  L.  B.  A.  161,  and  note; 
also  Campbell  v.  Missouri  P.  B.  Co.  (Mo.)  25  L. 
R.  A.  175. 
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trade  into  Keno  was  built  by  defendant  at 
its  own  cost,  except  for  right  of  way,  and 
was  originally  used  exclusively  for  the  pur- 
pose of  taking  out  the  plaintiff's  lumber. 
Later  the  defendant  extended  the  track  to 
reach  other  mills  further  north,  owned  by 
other  parties.  The  evidence  of  plaintiff 
tended  to  show  that  the  engine  usea  on  the 
road  set  out  the  fire  which  destroyed  over 
7,000,000  feet  of  plaintiff's  lumber,  valued 
at  over  $90,000;  that  the  engine  used  was 
of  an  old  pattern,  known  as  the  diamond- 
stack  pattern,  not  in  common  use.  The  de- 
fendant's testimony  tended  to  show  that 
the  engine  was  in  good  order,  of  a  design  in 
common  use,  and  entirely  serviceable.  The 
defendant  also  offered  testimony  tending  to 
show  that  the  lumber  where  the  fire  started 
was  piled  but  8  feet  from  the  track,  and  that 
provisions  for  putting  out  fire  were  want- 
ing. The  jury  found  for  the  defendant,  and 
the  plaintiff  brings  error. 

Numerous  questions  are  presented  in  the 
brief  of  the  plaintiff's  counsel,  the  more  im- 
portant being  whether  the  court  laid  down 
the  correct  rule  as  to  the  n^ligence  of  de- 
fendant; whether  the  court  erred  in  submit- 
ting the  question  of  plaintiff's  contributory 
negligence  to  the  jury;  and  whether  there 
was  error  in  allowing  comments  of  counsel 
as  to  the  relation  of  certain  insurance  com- 
panies to  the  case,  it  appearing  that  the  lum- 
ber had  been  insured. 

1.  The  statute  defines  the  extent  of  liabil- 
ity of  railroad  companies,  and  in  determin- 
ing the  question  of  defendant's  duty  refer- 
ence to  the  statute  is  essential.  Section 
3378,  How.  Anno.  Stat.,  reads  as  follows: 
"Any  railroad  company  building,  owning,  or 
operating  any  railroad  in  this  state  shall  be 
liable  for  all  loss  or  damage  to  property  by 
fire  originating  from  such  railroad,  either 
from  engines  passing  over  such  roads,  fires 
set  by  company  employees  by  order  of  the 
officers  of  said  road,  or  otherwise  originating 
in  the  construction  or  operation  of  such  rail- 
road, provided,  that  such  railroad  company 
shall  not  be  held  so  liable  if  it  prove  to  the 
satisfaction  of  the  court  or  jury  that  such 
fire  originated  from  fire  by  engines  whose 
machinery,  smokestack,  or  fire  boxes  were 
in  good  order  and  properly  managed,  or 
fires  originating  in  building,  operating,  or 
repairing  such  railroad,  and  that  all  rea- 
sonable precautions  had  been  taken  to  pre- 
vent their  origin,  and  that  proper  efforts 
had  been  made  to  extinguish  the  same  in 
ease  of  their  extending  beyond  the  limits  of 
such  road,  when  the  existence  of  such  fire 
ia  communicated  to  any  of  the  officers  of 
such  company."  It  will  be  noted  that  the 
character  of  the  engines  to  be  used  is  not 
defined,  although  it  is  required  that,  to  re- 
lieve the  company  from  liability  for  fires, 
the  engines,  etc.,  must  be  shown  to  be  in 
good  order  and  condition.  It  is  not  open  to 
question  that  under  this  statute,  on  the 
plaintiff's  showing  the  fact  of  the  fire  from 
the  defendant's  locomotive,  the  burden  is 
cast  upon  the  defendant  to  show  that  the  lo- 
comotive was  in  good  order  and  condition, 
46  L.  B.  A.  15 


and  properly  managed.  The  court  in  this 
case  so  charged.  The  plaintiff  claims,  how- 
ever, that  the  court  did  not  lay  down  the 
correct  rule  as  to  the  character  of  the  engine 
required  in  order  to  relieve  the  defendant. 
The  court  charged  upon  this  subject  as  fol- 
lows :  "The  railroad  company  is  exonerated 
from  liability  under  the  statute,  if  the  ap- 
pliances it  has  used  to  prevent  or  limit  the 
escape  of  sparks  and  fire  from  the  locomo- 
tive are  such  as  have  been  in  common  use  for 
a  long  time  for  that  purpose,  and  have  sub- 
stantially guarded  against  the  danger 
sought  to  he  avoided."  Plaintiff  requested 
the  court  to  charge:  "If  you  should  find 
that  this  defendant  used  this  engine,  and  it 
was  of  such  a  pattern  as  was  in  common  use 
by  careful,  experienced,  and  prudent  railroad 
operators,  and  such  as  they  would  use  and 
did  use  for  this  kind  of  business  at  that  time, 
why  that  is  all  that  is  necessary  for  this  de- 
fendant to  do,  so  far  as  the  quality  of  the 
engine  is  concerned."  We  think  the  charge 
of  the  circuit  judge  correctly  stated  the  rule 
as  established  in  this  state  in  Hagwn  v.>  Ghi- 
cago,  D.  d  C.  O.  T.  Junction  R.  Co.  86  Mich. 
615,  49  N.  W.  509.  As  was  said  in  that 
case:  "Two  or  more  kinds  of  appliances 
may  be  used,  each  of  which  is  approved  by 
a  number  of  railroad  companies  which  are 
managed  by  practical  and  prudent  men,  and 
the  adoption  of  each  may  have  been  after 
careful  consideration  of  the  merits  of  all, 
yet,  unless  that  adoption  and  approval  has 
some  weight,  there  is  no  safety  in  either." 
Under  the  instruction  given,  the  jury  was 
not  authorized  to  find  that  it  was  proper 
to  use  a  character  of  locomotive  which  had 
been  generally  displaced  by  better  applian- 
ces. The  only  doubtful  expression  in  the 
charge  was  tiie  reference  to  use  for  this 
kind  of  business.  If  this  were  understood 
to  mean  that  a  less  degree  of  care  was  re- 
quired in  this  service  than  in  the  ordinary 
business  of  the  company,  it  was  not  proper, 
as  we  think  the  company  was  bound  to  use 
the  same  degree  of  caution  at  this  place  as  at 
other  points  on  the  road. 

2.  llie  case  presents  a  question  of  exceed- 
ing importance  and  interest,  which  is  wheth- 
er the  plaintiff's  contributory  negligence  is 
a  bar  to  recovery  under  this  statute.  This 
question  was  mooted  in  Briant  v.  Detroit, 
L.  d  N.  R.  Co.  104  Mich.  307,  62  N.  W.  365; 
but,  as  its  decision  was  not  necessary  to  a 
determination  of  the  case,  it  was  not  set- 
tled. The  authorities  bearing  directly  up- 
on the  subject  are  not  numerous,  but,  as  we 
read  them,  they  are  harmonious.  The  ques- 
tion of  the  effect  of  plaintiff's  contributory 
negligence  has  arisen  in  three  classes  of 
cases:  First,  where  the  liability  of  defend- 
ant rests  upon  the  common  law;  second, 
where  the  liability  of  the  company  for  fire 
set  out  by  its  locomotives  is  made  absolute 
by  statute;  and,  third,  where,  as  in  this 
state,  such  liability  is  limited  by  the  stat- 
ute itself.  In  the  first  class  of  cases,  the 
contributory  n^ligence  is  a  defense;  in  the 
second  class,  the  liability  of  the  company  is 
absolute,  and  the  contributory  negligence  of 
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the  plaintifT  is  not  a  defense.  Elliott,  Rail- 
roadsi  §  1238.  This  case  falls  within  the 
third  class.  The  statute  creates  an  absolute 
liability  for  all  loss  or  damages  to  property 
by  fire  originating  from  engines,  etc.,  with  a 
proviso  that  the  company  shall  not  be  liable 
if  it  proves  certain  facts  enumerated,  among 
which  is  not  the  contributory  negligence  of 
the  plaintiff.  In  the  case  of  Laird  v.  Bail- 
road  Co.  62  N.  H.  254,  the  supreme  court 
had  under  consideration  a  statute  of  Ver- 
mont which  read:  '"When  any  iniury  isdcme 
to  a  building  or  other  property  by  fire  com- 
municated by  a  locomotive  engine  qf  any 
railroad  corporation,  the  said  corporation 
shall  be  responsible  in  damages  for  such  in- 
jury, unless  they  shall  show  that  they  have 
used  all  due  caution  and  diligence,  and  em- 
ployed suitable  expedients  to  prevent  such 
injury.'  Vt.  Gen.  Stat.  chap.  28,  S  78." 
The  court  held  that  the  contributory  negli- 
ffence  of  plaintiff  did  not  constitute  a  de- 
fense, under  this  statute.  The  decision  was 
rested  upon  two  ffronndB:  (1)  The  analogy 
of  the  Vermont  lecisions,  holding  that  the 
contributory  neglif;ence  of  the  owner  of  ani- 
mals killed  or  injured  by  a  railroad  com- 
pany which  had  not  fenced  its  tracks,  con- 
stituted no  defense;  and  (2)  that  the  fair 
construction  of  the  statute  led  to  the  result 
reached.  The  court  says :  "The  statute  ex- 
pressly declares  in  what  cases  the  corpora- 
tion shall  be  relieved  from  liability;  and  no 
other  defense  is  recognized,  except  showing 
fthat  they  have  used  all  due  caution  and 
diligence,  and  employed  suitable  expedients 
to  prevent  the  injury;'"  and  held  that  the 
rule,  Ewpresaio  uniua  est  exdusio  alterius, 
applied.  It  will  be  readily  seen  that  the  case 
cited  is  directly  in  point,  and  that  both 
grounds  upon  which  the  case  rested  may  be 
urged  with  equal  force  in  this  state ;  for  not 
cmj  Is  there  the  same  room  for  the  applica- 
tion of  the  rule,  Ewpresaio  uniua  est  oxolusio 
alterius,  but  we  have  also  held  in  this  state 
that  the  defense  of  contributory  negligence 
is  not  available  in  an  action  under  the  pre- 
ceding section  of  our  statute  (How.  Anno. 
Stat.  §  3377),  which  provides  that  the  com- 
pany shall  be  liable  for  damages  done  to 
cattle,  etc.,  in  case  of  a  failure  to  fence  their 
tracks.  Flint  d  P.  M.  R.  Co.  v.  LuU,  28 
Midi.  610;  Nevvrsorry  v.  Duluth,  8.  8.  i  A, 
R.  Co.  115  Mich.  146,  73  N.  W.  125.  The 
reasoning  of  the  court  in  Laird  v.  Railroad 
Co.  is  convincing,  and  seems  to  us  unanswer- 
able. To  reach  any  other  conclusion,  we 
must  interpolate  into  the  statute  words  not 
found  there,  and  create  an  additional  ground 
for  exemption.  The  contention  of  appellant 
is  also  sustained  by  numerous  cases  which 
hold  that,  under  the  statute  fixing  the  lia- 
bility of  a  railroad  company  for  fires  set 
out  by  its  locomotives,  the  defense  of  con- 
tributory negligence  is  not  availaJi)le.  Of 
this  class  are  Rotoell  v.  Railroad  Co.  57  N. 
H.  132,  24  Am.  Rep.  59;  West  v.  Chicago  d 
N.  W.  R.  Co.  77  Iowa,  654,  35  N.  W.  480,  42 
N.  W.  512;  Union  P.  R.  Co.  v.  Arthur,  2 
Colo.  App.  159,  29  Pac.  1031.  As  is  stated 
by  the  learned  author  in  Elliott,  Railroads, 
46  L.  R.  A. 


§  1238,  there  may  be  cases  in  which,  after 
the  property  is  set  on  fire  by  a  railroad  com- 
pany, the  owner,  by  a  slight  effort,  could 
save  it  from  destruction,  and  that  such  cases 
should  be  subject  to  a  different  rule.  In  such 
case,  it  might  be  said  with  much  force  that 
the  damage  does  not  directly  result  from  the 
fire.  But  in  this  case  we  are  dealing  with 
the  alleged  precedent  negligence  of  plaintiff, 
and  must  hold  that  the  defense  is  not  avail- 
able under  the  statute.  If  the  defense  were 
available  in  any  case,  we  should  also  be  of 
opinion  that  no  such  act  of  n^ligence  was 
shown  in  piling  the  lumber  8  feet  from  the 
track.  See  8taoy  y.  Milwaukee,  L.  8.  d  W. 
R.  Co.  85  Wis.  225,  54  N.  W.  779;  Fero  v. 
Buffalo  d  8tate  Line  R.  Co.  22  N.  Y.  209,  78 
Am.  Dec.  178.  We  have  not  overlooked  the 
cases  cited  by  plaintiff's  counsel.  The  case 
of  Ross  V.  Boston  d  W.  R.  Co.  6  Allen,  87,  is 
negative  authority.  The  court  did  not  go 
out  of  its  way  to  disapprove  the  holding  of 
the  court  below.  If  it  be  treated  as  afi£rm- 
ing  the  doctrine  contended  for,  it  is  at  vari- 
ance with  the  New  Hampshire  and  Iowa 
cases.  The  opinion  in  Murphy  v.  Chicago 
d  N.  W.  12.  Co.  45  Wis.  222,  30  Am.  Rep. 
721,  is  able  and  exhaustive,  but,  so  far  as  the 
case  discloses,  it  rests  on  the  conunon-law 
doctrine  of  negligence.  We  have  been  cited 
to  no  statute  of  Wisconsin,  nor  have  we  been 
able  to  find  any,  in  force  when  the  action  in 
Murphy*s  Case  arose,  which  bears  on  the 
subject.  The  case  is  not,  therefore,  an  au- 
thority which  aids  us  in  placing  a  construc- 
tion on  our  statute. 

3.  The  fact  appeared  on  the  trial  that  the 
timber  consumed  was  insured.  This  did  not 
affect  the  plaintiff's  riffht  to  recover.  Per- 
rott  V.  8hear€r,  17  Mich.  48;  Hagan  v.  Chi' 
cago,  D.  d  C.  O.  T.  Junction  R.  Co.  86  Mich. 
619,  49  N.  W.  509.  Obviously,  therefore, 
the  conunent  as  to  the  amount  of  capital 
stock  of  the  insurance  company  was  un- 
timely, and  should  have  been  omitted.  We 
need  not  determine  whether  this  conunent 
was  damaging  error  not  cured  by  the  charge, 
as  the  case  must  go  back  on  otiier  grounds. 

Judgment  reversed^  and  new  U'ial  or- 
dered. 

Hooker  and  Moore,  JJ.,  concarred. 

Grant,  Ch.  J.,  dissenting: 

1.  Does  Howell's  Annotated  Statutes  (9 
3378)  abrogate  the  rule  of  the  common  law 
that  he  whose  negligent  act  contributes  to 
his  own  injury  cannot  recover  damages  from 
another  whose  negligence  contributed  to  the 
same  injury  T  Tluit  rule  of  the  common  law 
is  founded  in  sound  reason  and  justice,  and 
is  the  firmly-settled  rule  in  this  state.  At- 
tempts have  been  made  to  induce  the  court 
to  depart  from  the  rule  on  the  ground  of 
what  is  called  ''gross  n^ligence"  on  the  part 
of  the  defendant.  The  court,  however,  has 
steadily  a^ered  to  the  rule,  and  the  only 
departure  or  seeming  departure  from  it  has 
been  in  Uiose  cases  where  the  act  of  the  de- 
fendant has  been  wilful  in  character,  or  was 
done  intentionally  and  with  knowledge  of 
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the  danger  to  the  Dlaintiff.  The  statute  does 
not  change  the  rule  of  the  oommon-Iaw  lia- 
bility for  negligence.  That  rule  of  liability 
remaine  the  same.  If  the  defendant  can 
show  that  he  has  exercised  due  care  in  the 
eonstruction  and  management  of  its  en- 
gines, the  defendant  is  not  liable.  This  has 
always  been  the  rule,  and  the  statute  does 
not  affect  it.  It  was  found  difficult,  and  in 
many  cases  impossible,  for  the  plaintiff  to 
show  what  caused  the  fire  to  escape  from 
the  engine.  Its  construction  and  manage- 
ment were  exclusively  within  the  knowledge 
of  the  company.  The  reason  and  reasona- 
bleness of  a  law  which  would  shift  the  bur- 
den of  proof  to  those  who  had  exclusive 
knowledge  on  the  subject,  and  exclusive  con- 
trol and  management  of  the  machine  which 
caused  the  damage,  are  apparent.  Did  the 
legislature  intend  to  ffo  further?  It  has  not 
expressly  done  so.  In  order  to  sustain  the 
contention  of  the  plaintiff,  we  must  find  that 
it  has  done  so  by  implication.  Repeals  of 
statutes  by  implication  are  not  favored. 
Only  when  effect  cannot  be  given  to  both 
statutes  do  courts  hold  that  the  latter  re- 
peals the  former.  If  both  can  stand,  and  be 
given  any  effect,  courts  have  imiversally  held 
that  there  is  no  repeal.  In  niy  judgment, 
the  same  rule  should  be  applied  in  the  con- 
stniction  of  a  statute  claimed  to  abrogate  a 
wise  and  beneficent  rule  of  the  common  law. 
If  both  can  stand,  and  be  given  effect,  both 
should  be  sustained.  Applying  that  rule  to 
the  case  beforo  us,  I  do  not  think  that  the 
common-law  rule  is  abrogated.  There  is 
nothing  in  this  law  to  indicate  that  the  legis- 
lature intended  to  abrogate  the  rule  as  to 
contributory  negligence  which  was  the  set- 
tled law  when  uie  act  was  passed.  Had  it 
so  intended,  apt  words  to  carry  out  such  in- 
tention would  naturally  have  been  used.  It 
is  fair  to  infer  that  the  legislature  had  in 
mind  solely  the  injustice  of  the  common-law 
rule  as  to  the  burden  of  proof,  as  applied  to 
cases  of  this  character.  The  decisions  upon 
this  subject  are  not  harmonious,  even  under 
statutes  which  are  somewhat  similar  to 
ours.  In  such  case,  authorities  are  of  but 
little  weight,  and  other  courts  must  decide 
the  case  upon  their  own  statutes,  and  upon 
what  seems  to  them  the  correct  rule  of  law. 
Considerable  reliance  is  placed  upon  Laird 
V.  Railroad  Co,  62  N.  H.  254.  The  court  in 
that  case  based  its  decision  upon  the  law  of 
Vermont.  The  fact  is  noted  that  the  stat- 
ute of  Vermont  gives  railroad  companies  an 
insurable  interest  in  their  own  name  upon 
property  situated  along  their  right  of  way. 
The  statute  in  Rotoell  v.  Railroad  Co.  67  N. 
H.  182,  24  Am.  Rep.  69,  was  the  same.  It  is 
evident  that  the  court  placed  considerable 
stress  upon  the  fact  that  the  statute  gave 
railroad  companies  the  right  to  insure  the 
property  of  others  situated  along  its  right 
of  way,  and  argue  from  that  that  it  was  the 
intention  of  the  legislature  to  place  railroad 
companies  upon  the  same  basis  as  insurance 
companies,  and  make  them  insurers  against 
loss  by  fire.  Hie  chief  justice  in  his  opinion 
used  the  following  language:  "Contribu- 
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tory  negligence  does  not  furnish  any  de- 
fense to  any  action  by  the  insured  on  the 
policy  of  the  insurance.  By  the  statute,  the 
proprietors  are  liable  for  all  damages  which 
shall  accrue,  etc.,  and  have  an  insurable  in- 
terest in  all  property  exposed  to  such  dam- 
age. Negligence,  either  of  the  railroad  or 
of  the  landowner,  would  not,  according  to 
the  authorities,  be  a  defense  to  an  action  by 
the  proprietors  to  recover  on  their  polic)' 
the  amount  of  the  loss  insured.  It  would  be 
odd  enough  if  the  proprietors  could  recover 
on  their  policy,  and  then  turn  round  and  de- 
feat tly  property  owner  on  the  ground  of 
contributory  negligence."  Whether  the  same 
result  would  have  been  reached  in  the 
absence  of  this  insurance  provision  is  uncer- 
tain. That  it  was  a  potential,  if  not  a  con- 
trolling, factor  is  evident.  In  this  connec- 
tion we  must  remember  the  well-settled  rule 
that  the  decisions  of  courts  must  be  read  in 
the  light  of,  and  oftentimes  limited  to,  the 
facts  of  the  particular  case.  Murphy  v. 
Chicago  d  N.  W.  R.  Co,  45  Wis.  226,  30  Am. 
Rep.  721.  At  any  rate,  decisions  of  other 
courts  in  such  cases  are  not  controlling  with 
us,  and  are  only  valuable  in  so  far  as  they 
may  contain  reasons  applicable  to  our  stat- 
ute. The  language  of  our  statute  imposing 
liability  for  failure  to  give  the  signals  is  as 
imperative  as  is  the  language  in  regard  to 
liability  for  fires.  The  latter  only  differs 
from  the  former  in  providing  that  the  rail- 
road company  may  relieve  itself  from  liabil- 
ity by  showing  that  it  has  used  due  diligence; 
yet  in  the  former  case,  as  already  shown,  this 
court  has  uniformly  sustained  the  defense  of 
contributory  negligence.  Grand  v.  Michigan 
C.  R.  Co.  83  Midh.  571,  11  L.  R.  A.  402, 
47  N.  W.  837.  The  statute  in  regard  to 
fencing  by  railroads,  and  liability  for  fail- 
ure to  erect  and  maintain  them,  and  the  de- 
cisions thereunder,  have  no  application  to 
this  case.  There  is  no  liability  at  common 
law  for  failure  to  maintain  fences.  The  lia- 
bility therefor  is  purely  statutory.  Be- 
sides, the  language  of  the  statute  in  regard 
to  fences  is  very  different  from  that  now  un- 
der discussion,  and  is  so  strong  as  to  leave 
no  doubt  of  the  intent  of  the  legislature. 
Flint  d  P.  M.  R,  Co.  v.  Lull,  28  Mich.  511 ; 
Neveraorry  v.  Duluth,  8.  8.  d  A.  R.  Co.  115 
Mich.  146,  73  N.  W.  125.  The  statute  under 
which  these  decisions  were  rendered  is  given 
in  full  in  Flint  d  P.  M.  R.  Co.  v.  LuU,  28 
Mich.  511.  The  contributory  negligence  re- 
lied upon  was  that  the  plaintiff's  permitted 
their  cattle  to  run  at  large  in  the  public 
highway,  unattended.  It  was  held  that  the 
statute  was  adopted  as  much  for  the  protec- 
tion of  trainmen  and  passengers  as  for  the 
protection  of  property.  I  do  not  think  that 
those  decisions  idffect  the  question  now  be- 
fore us. 

As  already  shown,  it  must  be  clear  that 
the  statute  imposes  this  absolute  liability, 
and  takes  away  the  common-law  defense. 
The  distinction  between  statutes  which  im- 
pose this  liability  and  those  which  do  not  is 
well  illustrated  by  the  statutes  said  deci- 
sions of  the  state  of  Iowa.     Section  1289  of 
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the  Code  of  Iowa  of  1873  provides  that 
every  railway  which  "fails  to  fence/'  etc., 
shall  be  liable  to  the  owner  of  any  such 
stock  injured  or  killed  by  reason  of  the  want 
of  such  fence  .  .  .  unless  the  same  was 
occasioned  by  the  wilful  act  of  the  owner  or 
his  agent/'  It  further  provides  that,  in  or- 
der to  recover,  the  owner  is  only  required  to 
prove  the  injury  and  destruction  of  his 
property.  The  last  cl8.use  of  the  section 
reads  as  follows:  "And  provided,  further, 
that  any  corporation  operating  a  railway 
shall  be  liable  for  all  damages  by  fire  that 
is  set  out  or  caused  by  operating  of  a|iy  such 
railway,  and  such  damage  may  be  recovered 
by  the  party  damaged  in  the  same  manner 
as  set  forth  in  this  section  in  regard  to  stock, 
except  to  double  damages."  In  West  v.  Chi- 
oago  d  N.  W.  R.  Co.  77  Iowa,  654,  35  N.  W. 
479,  and  42  N.  W.  512,  the  court  held  that 
under  this  statute  the  liability  was  absolute 
and  that  contributory  negligence  was  no  de- 
fense. The  liability  for  damages  by  fire  is 
placed  upon  the  same  basis  as  that  of  liabili- 
ty from  failure  to  fence.  It  is  difficult  to 
see  how  the  court  could  have  held  otherwise. 
Section  1288  of  the  same  Code  provides: 
"Every  corporation  constructing  or  operat- 
ing a  railway  shall  .  .  .  construct  at 
all  points  where  such  railway  crosses  ai^ 
public  highway  good,  sufficient,  and  safe 
crossings  and  cattle  guards,  .  .  .  and 
any  railway  company  neglecting  or  refusing 
to  comply  with  the  provisions  of  this  section 
shall  be  liable  for  all  damages  sustained  by 
reason  of  such  neglect  and  refusal,  and  in 
order  for  the  injured  party  to  recover  it 
shall  only  be  necessary  for  him  to  prove  such 
neglect  or  refusal."  A  switchman  was  killed 
at  the  cattle  guard  while  engaged  in  switch- 
ing cars.  The  court,  in  Ford  v.  Chicago,  B, 
I,  d  P.  R.  Co,  91  Iowa,  179,  24  L.  R.  A.  657, 
69  N.  W.  5«  held  that  this  statute  did  not 
take  away  Ijie  defense  of  contributory  neg- 
ligence. The  court  said:  "Under  §  1288  a 
liability  is  fixed,  and  it  provides  what  the 
party  seeking  to  recover  must  prove  in  the 
first  instance.  If,  in  such  an  action,  the 
plaintiff  establishes  the  neglect  and  refusal 
of  the  company  to  comply  with  the  statute, 
and  the  fact  that  he  has  sustained  an  in- 
jury by  reason  thereof,  he  has  made  a  case 
entitling  him  to  recover,  in  the  absence  of 
evidence  offered  by  the  defendant;  but  it 
seems  to  us  that  the  language  used  does  not 
cut  off  the  right  of  defendant  to  establish 
the  fact,  as  a  defense,  that  the  injury  was 
the  result  of  the  intestate's  contributory 
negligence,  or,  in  a  proper  case,  the  fact  of 
independent  negligence  on  his  part,  or  any 
other  defense  it  may  have."  In  Rosa  v.  Boa- 
ion  d  W.  R,  Co.  6  Allea,  87,  the  statute  im- 
posed a  liability  for  fire,  as  follows:  "When 
any  injury  is  done  to  a  building  or  other 
property  of  any  person  or  corporation,  by 
fire  communicated  by  a  locomotive  engine  of 
any  railroad  corporation,  the  said  railroad 
corporation  shall  be  held  responsible  in  dam- 
ages to  the  person  or  corporation  so  injured ; 
and  any  railroad  corporation  shall  have  an 
insurable  interest  in  the  property  for  which 
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it  may  "be  so  held  responsible  in  damages, 
along  its  route,  and  may  procure  insurance 
thereon  in  its  own  behalf."  It  will  be  ob- 
served that  the  language  is  substantially 
the  same  as  in  our  statute,  except  that  it 
gives  the  railroad  companies  an  insurable 
interest  in  property,  while  ours  does  not. 
The  case  was  tried  upon  the  theory  that  con- 
tributory negligence  was  a  defense.  The 
question  was  raised  and  decided  in  Arkan- 
sas under  a  statute  similar  to  ours,  and  the 
defense  of  contributory  negligence  sustained. 
TOley  V.  8t.  Louis  d  8.  F.  R.  Co.  49  Ark. 
635,  6  S.  W.  8.  Elliott  recognizes  that  the 
decisions  are  not  in  harmony,  even  where 
there  are  no  statutory  enactments,  and,  aft- 
er stating  that  where  statutes  impose  an  ab- 
solute liability  the  question  of  the  owner's 
contributory  negligence  is  immaterial,  says^ 
"We  do  not  believe,  however,  that  such  a 
strict  rule,  even  where  there  is  an  absolute 
statutory  liability,  is  entirely  just."  Elli- 
ott, Railroads,  §  1238.  This  statement  of 
the  learned  author  is  only  material  in  show- 
ing the  care  courts  should  exercise  in  de- 
termining whether  the  statute  abrogated 
this  defense.  Under  the  rule  claimed,  a  par- 
ty may  sit  back»  and  deliberately  see  his 
property  destroyed,  when  by  slight  exertion 
he  coidd  arrest  the  fire.  So  he  may  leave 
hay  or  other  combustible  material  along  the 
defendant's  right  of  way,  at  a  farm  crossing 
or  elsewhere,  in  a  dry  time,  and  recover  dam- 
ages if  the  combustible  material  takes  fire 
from  an  engine.  Many  other  illustrations 
will  readily  suggest  themselves.  Such  a 
rule  is  unjust,  and  courts  ought  not  to  hold 
that  the  legislature  intended  to  establish  it, 
unless  the  language  leaves  no  other  conclu- 
sion possible.  It  is  sought  to  apply  the 
rule,  EwfMressio  unius  est  ewolusio  alterius, 
I  do  not  think  this  a  case  for  the  application 
of  that  rule.  The  legislature  did  not  pre- 
tend to  deal  with  the  question  of  contribu- 
tory negligence,  but  was  dealing  solely  with 
the  negligence  of  railroad  companies. 

2.  Was  there  evidence  of  contributory 
negligence  T  The  jury,  in  reply  to  speciul 
questions,  found  that  the  lumber  was  piled 
so  close  to  the  track  that  cars  in  passing 
struck  the  ends  of  the  piles,  and  that  a  codj- 
munication  was  addressed  by  the  defendant 
company  to  the  agents  of  plaintiff  upon  the 
subject  of  this  dangerous  proximity.  Bar- 
rels of  water  kept  upon  the  tops  of  the  piles 
for  use  in  putting  out  incipient  fires  had 
been  emptied,  although  there  was  at  the  time 
no  danger  of  their  freezing  up.  One  witness 
testified  that  he  looked  for  pails  with  which 
to  get  water  to  put  out  the  fire,  but  they  had 
been  taken  away,  and  the  barrels  were  empty. 
He  also  testified  that  with  two  pails  of  wa- 
ter he  could,  in  his  judgment,  have  put  the 
fire  out  when  it  was  fiist  discovered.  This 
testimony,  in  my  judgment,  made  the  ques- 
tion one  of  fact  to  be  determined  by  the  jury. 
Counsel  cite  cases  where  buildings,  built 
near  the  right  of  way,  were  burned.  The 
courts  properly  hold  that  their  erection  was 
a  legitimate  use  of  one's  own  property,  of 
whi<Si  the  owner  could  not  be  deprived,  and 
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that  in  numing  their  trains  past  them  the 
railroads  were  held  to  a  greater  degree  of 
care.  These  cases  have  no  application  where 
the  use  is  merely  temporary,  and  there  was 
no  occasion  for  piling  inflammable  material 
so  near  the  tnuuc  for  the  mere  convenience 
in  loading.  Staoy  r.  Mihoaukee,  L.  8.  d  W. 
R.  Co.  86  Wis.  226,  64  N.  W.  779,  is  cited  in  * 
support  of  plaintiff's  position.  The  trial 
oourt  in  that  case  set  aside  the  special  find- 
ing of  the  jury  that  the  plaintiffs  were  guil- 
ty of  contributory  negligence  as  clearly 
against  the  evidence.  The  jury,  however, 
having  found  that  the  defendant  was  not 
guilty  of  any  negligence,  this  finding  became 
immaterial;  but  the  appellee  sought  to  sus- 
tain the  judgment  upon  this  finding  by  the 
jury.  Upon  this  point  tiie  appellate  court 
said:  "There  was  little  evidence  on  this 
subject  beyond  the  statements  in  the  com- 
plaint, referred  to,  and  the  fact,  which  is  of 
common  knowledge,  that  the  grounds 
around  this«  as  all  other  such  mills,  are  to 
a  considerable  extent  covered  with  sawdust, 
and  some  testimony  that  edgings  and  debris 
to  some  extent  had  aiA^umulated  under  the 
tramway, — a  necessary  result,  to  some  ex- 
tent, in  the  operation  of  any  such  mill, 
lliere  is  nothing  to  show  that  there  was  an 
unusual  or  dangerous  condition  of  affairs 
in  these  respects,  or  thac  the  plaintiffs  were 
guilty  of  any  specific  act  or  omission  of  a 
negligent  characrter,  or  that  they  failed  to 
provide  and  keep  means  for  the  prompt  ex- 
tinguishment of  incipient  fires."  The  court 
further  stated  that  the  trial  court  had  better 
means  of  forming  a  correct  judgment  upon 
this  question  than  had  the  appellate  court, 
and  Uiey,  therefore,  regarded  the  judgment 
of  the  lower  court  upon  this  point  as  con- 
trolling and  practically  setting  aside  the 
finding.  That  was  not  a  case  of  piling  lum- 
ber near  the  track.  There  was  a  tramway 
between  the  piles  of  lumber  and  the  track, 
the  tramway  being  a  few  feet  from  the  track, 
the  exact  distance  not  being  stated.  I  think 
the  question  of  contributory  negligence  was 
properly  submitted  to  the  jury. 

3.  Certain  insurance  companies,  having 
policies  upon  this  lumber,  had  paid  plaintiff 
the  full  amount  of  the  insurance,  which  cov- 
ered nearly  the  entire  value  of  the  property. 
This  suit  was  brought  by  these  insurance 
companies  in  the  name  of  the  plaintiff.  This 
they  had  a  perfect  right  to  do.  Error  is  as- 
signed upon  the  admission  of  testimony 
tending  to  show  who  were  the  real  plaintiffs 
and  the  remarks  of  counsel  thereon.  This 
fact  first  appeared  in  the  case  upon  the  ex- 
amination of  jurors  as  to  their  competency. 
It  was  certainly  proper  to  examine  these 
jurors  as  to  their  relations  with  these  com- 
panies, and  to  ascertain  if  they  had  any  in- 
terest in  them.  It  was  therefore  impossible 
to  keep  the  fact  from  the  jury.  The  court, 
in  the  most  emphatic  language,  instructed 
them  that  this  action  was  properly  brought, 
that  they  must  dismiss  from  their  minds  all 
consideration  of  the  question  of  insurance, 
and  must  give  the  full  value  of  the  lumber, 
regardless  of  the  insurance,  if  the  defendant 
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was  liable.  Under  this  state  of  facts,  wa 
think  that  the  appellate  court  should  assume 
that  the  jury  followed  the  instructions.  I 
see  no  reason  for  assuming  that  jurors  are 
inclined  to  be  prejudiced  in  favor  of  rail- 
road companies  as  against  insurance  compa- 
nies. Be  this  as  it  may,  the  fact  was  neces- 
sarily before  the  jury,  and  the  court  did  all 
that  could  be  done  to  prevent  any  prejudice 
on  the  part  of  the  jurors.  I  think  the  judg- 
ment should  be  afiirmcd. 

LonK,  J.«  concurred  with  the  Chief  Jus- 
tice. 


James  FRIAR  et  ah 

V. 

Henry  C.  SMITH,  Plff.  in  Err. 


( 
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!•     A  brolcer  emplosred  to  sell  property 

cannot  be  at  the  same  time  the  agent  of  the 
purchaser  and  the  seller  and  entitled  to  com- 
missions from  both  parties,  unless  both  prin- 
cipals know  that  he  is  acting  in  such  dual 
capacity. 
2.  A  broker  emploTed  as  a  more  mid- 
dleman, not  to  negotiate  a  sale  or  purchase, 
but  simply  to  bring  two  parties  together  and 
permit  them  to  make  their  own  bargain,  may 
recover  an  agreed  compensation  from  either 
or  both,  though  neither  may  know  that  com- 
pensation Is  expected  from  the  other. 

(June  19,  1890.) 

ERROR  to  the  Circuit  Court  for  Kent 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  brought  to  recover 
broker's  commissions  for  services  in  the  sale 
of  real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Woloott  A  Wavd*  for  plaintiff 
in  error : 

The  plaintiffs,  according  to  their  own  tes- 
timony, interfered  between  the  parties  and 
negotiated  between  them,  did  all  in  their 
power  to  influence  each  to  come  down  on  his 
price  so  that  the  trade  could  be  made. 

A  mere  middleman  cannot  interfere  in  the 
trade,  negotiate  between  the  parties,  work 
directly  against  the  interest  of  nis  principal, 
and  then  compel  him  to  pay  for  it. 

Mechem,  Agency,  §  073 ;  2  Am.  ft  Eng.  Enc. 
Law,  1st  ed.  p.  589;  Leathers  v.  Oanfield 
(Mich.)  45  L.  R.  A.  33;  Rice  v.  Davis,  136 
Pa.  442;  Everhart  v.  Searle,  71  Pa.  256. 

Plaintiffs  were  agents,  not  middlemen. 

ScHbner  v.  Collar,  40  Mich.  375,  20  Am. 
Rep.  541 ;  Walker  v.  Osgood,  98  Mass.  348, 
03  Am.  Dec.  168;  Rupp  v.  Sampson,  16  Gray, 
308,  77  Am.  Dec.  416;  Humphrey  v.  Eddy 
Transp.  Co,  107  Mich.  163;  -Rice  v.  Wood, 
113  Mass.  133,  18  Am.  Rep.  459;  Carman  v. 
Beach,  63  N.  Y.  97;  Knauss  v.  Gottfried 
Krueger  Brewing  Co.  142  N.  Y.  70. 

If  plaintiffs  were  Hanrahan's  agents  there 

NOTB. — As  to  the  effect  on  the  commissions 
of  real-estate  brokers  of  fraud  or  secret  deal- 
ings or  Interest,  see  note  to  Leathers  v.  Canfleld 
(Mich.)  45  L.  B.  A.  83. 


280 


MiCUIOAN   bOPKKUIC  COUUT. 


JUMB, 


Is  serious  question  whether,  under  the  law, 
they  could  act  at  all  for  the  defendants  and 
recover  from  either,  even  if  they  disclosed 
their  double  agency  to  both. 

Soribner  v.  Collar,  40  Mich.  375,  29  Am. 
Rep.  541. 

Under  special  and  peculiar  circumstances, 
this  court  has  held  such  an  agency  might 
exist  by  the  express  knowledge  and  agree- 
ment of  all  the  parties. 

Adams  Min.  Co.  v.  Senter,  26  Mich.  73; 
Michigan  8laie  Co.  t.  Iron  Range  d  E.  B.  R. 
Co.  101  Mich.  28. 

But  having  entered  into  a  contract  the 
tendency  of  which  is  to  corrupt  the  morals 
of  the  agent  and  tempt  him  to  do  wrong,  the 
law  leaves  them  where  it  finds  them.  Such 
a  contract  is  void  and  he  cannot  recover  from 
the  party  to  whom  he  disclosed  the  double 
agency  without  at  least  showing  that  the 
oUier  party  was  fully  aware  of  his  agency 
for  the  other  and  expressly  assented  to  it. 
Even  knowledge  without  acquiescence  and 
consent  would  not  be  enough. 

Leathers  v.  Canfield  (Mich.)  45  L.  R.  A. 
33;  Everhari  v.  Searle,  71  Pa.  256;  Rioe  v. 
Davis,  136  Pa.  442;  Cannell  y.  Smith,  142 
Pa.  25,  12  L.  R.  A.  395;  Addison  v.  Wana- 
maker,  185  Pa.  536;  Bell  v.  McConnell,  37 
Ohio  St.  396,  41  Am.  Rep.  528;  Carman  y. 
Be€toh,  63  N.  Y.  97 ;  Hampton  v.  Lackens,  72 
111.  App.  442;  Raisin  v.  Clark,  41  Md.  158, 
20  Am.  Rep.  66;  Chapman  v.  Currie,  51  Mo. 
App.  40;  AtUe  v.  Fink,  75  Mo.  100,  43  Am. 
Rep.  385;  Rice  v.  Wood,  113  Mass.  133,  18 
Am.  Rep.  459 ;  Holcomb  v.  Weaver,  136  Mass. 
265;  Lynch  v.  Fallon,  11  R.  I.  311,  23  Am. 
Rep.  458 ;  Bollman  v.  Loomis,  41  Conn.  481 ; 
Deutsch  v.  Baxter,  9  Colo.  App.  58. 

Messrs.  Dunliaiii  A  Dwnhain,  for  de- 
fendants in  error: 

The  plaintiffs,  acting  as  brokers  for  Smith 
andHanrahan,did  not  interfere  in  the  trade; 
they  did  not  negotiate  between  the  parties ; 
they  did  not  work  directly  against  the  inter- 
est of  the  defendant. 

Under  such  circumstances  double  commis- 
sion may  be  recovered. 

Ranney  v.  Donovan,  78  Mich.  318;  Mont-- 
ross  v.  Eddy,  94  Mich.  100. 

Montgomery,  J.,  delivered  the  opinion  of 

the  court: 

The  plaintiffs  are  real-estate  brokers. 
This  action  is  brought  to  recover  a  commis- 
sion claimed  to  be  due  from  defendant  for  in- 
troducing him  to  another  customer  of  plain- 
tiffs with  whom  defendant  madtf"  an  exchange 
of  property.  The  plaintiff  James  Friar,  on 
the  trial  at  the  circuit,  testified  that  he  told 
the  defendant  that  he  had  certain  farms  in 
his  hands  which  the  owner  desired  to  ex- 
change for  city  property,  and  that  oefenu- 
ant  agreed  with  him  that,  if  he  (Friar) 
would  bring  him  (defendant)  a  customer 
with  whom  he  could  make  a  deal,  a  commis- 
sion would  be  paid.  The  witness  also  testi- 
fied that  the  defendant  was  at  the  time  in- 
formed that  the  plaintiffs  also  expected  a 
commission  from  the  other  party  to  the  trans- 
action. This  testimony  was  corroborated  by 
other  witnesses.  It  appeared  in  the  case 
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that  the  plaintiff  James  Friar  had  given  a 
somewhat  different  version  of  the  .transac- 
tion in  the  justice  court;  that  he  omitted  tc 
state  that  defendant  was  informed  that 
plaintiffs  expected  a  commission  from  the 
other  party;  and  that  he  testified  in  justice 
court  that  defendant's  promise  was  to  pay  a 
commission  to  anyone  who  made  a  deal  for 
him.  The  defendant  denied  any  agreement 
to  pay  commissions  at  all,  and  denied  that  he 
was  told  that  plaintiffs  were  to  receive  a  com- 
mission from  the  other  party  to  the  trade. 
It  appeared  that  plaintiff  subsequently  in- 
troduced to  defendant  one  Hanrahan,  who 
owned  two  farms  near  Grand  Rapids,  and 
that  an  exchange  was  made  by  defendant  of 
his  property  for  one  of  these  farms.  The 
witness  James  Friar  testified  that  his 
arrangement  with  Hanrahan  was  identically 
the  same  as  with  defendant.  The  defendant's 
contention  apparently  was  twofold:  (1) 
That  he  made  no  agreement  to  pay  commis- 
sions, but  dealt  with  plaintiffs  as  agents  of 
Hanrahan;  (2)  that,  if  the  jury  should  find 
an  agreement  to  pay  commissions,  the  evi- 
dence given  in  justice  court  by  plaintiff  dis- 
closed a  contract  against  public  policy,  &nd 
that  for  this  reason  plaintiff  was  not  entitled 
to  recover. 

A  number  of  exceptions  were  noted  to  rul- 
ings on  admission  of  testimony,  which  wa 
have  examined,  but  do  not  discuss  at  length, 
as  we  are  convinced  that  no  damaging  error 
was  committed  in  this  regard.  The  rules  of 
law  applicable  to  this  class  of  cases  are  brief- 
ly stated :  ( 1 )  An  agent  to  sell  may  not  be- 
come the  agent  of  the  purchaser,  nor  may  an 
agent  to  buy  become  the  agent  to  sell,  un- 
less the  principals  are  dulv  acquainted  with 
the  fact  that  the  agent  is  acting  in  such 
dual  capacity.  Mechem,  Agency,  §  943; 
Soribner  v.  Collar,  40  Mich.  375,  29  Am.  Rep. 
541;  Leathers  v.  Canfield  (Mich.)  45  L.  R. 
A.  33.  (2)  If,  however,  both  principals, 
with  full  knowledge,  consent  that  the  agent 
act  on  behalf  of  both,  the  agreement  for  com- 
pensation is  binding.  See  cases  cited  above. 
(3)  Defendant,  who  knows  that  his  agent 
expects  a  commission,  may  defeat  recovery 
by  showing  that  the  other  principal  of  the 
agent  is  unaware  of  the  fact  of  such  double 
agency,  and  this  on  the  ground  that  the  par- 
ties have  engaged  in  a  transaction  against 
public  policy.  The  law  will  not  enforce  their 
contracts,  but  will  leave  tliem  where  it  finds 
them.  Rice  v.  Wood,  113  Mass.  133,  18  Am. 
Rep.  459;  Rioe  v.  Davis,  136  Pa.  439;  Ever- 
hart  V.  Searle,  71  Pa.  256.  (4)  But  there  is 
another  class  of  cases,  in  which  the  broker 
is  not  employed  to  negotiate  a  sale  or  pur- 
chase, but  simply  to  bring  two  parties  to- 
gether, and  permit  them  to  make  their  own 
bargain.  In  such  case  he  is  a  mere  middle- 
man, and  may  recover  an  agreed  compensa- 
tion from  either  or  both,  though  neither  may 
know  that  compensation  from  the  other  is  ex- 
pected. This  is  on  the  ground  that  such  an 
employment  does  not  place  the  broker  in  a 
position  where  he  can  sacrifice  the  interests 
of  his  principal,  and  because  he  is  not,  aa 
agent  of  the  owner,  bound  to  secure  the  best 
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price  obtainable,  or,  as  agent  of  the  buyer, 
to  purchase  at  the  least  price  at  which  the 
property  can  be  bought,  as  in  such  case  he 
nms  nothing  to  do  with  fixing  the  price. 
Neither  party  has  contracted  for  his  skill, 
knowledge,  or  influence,  and  he  stands  en- 
tirely indifferent  between  them.  Mechem, 
Agency,  S  973;  Ranney  y.  Donovan,  78  Mich. 
318;  Monirosa^y.  Eddy,  94  Mich.  100;  Eupp 
T.  8amp8on,  16  Gray,  398,  77  Am.  Dec.  416; 
Orton  T.  BoofiM,  61  Wis.  382.  The  pivotal 
question  in  this  case  is  whether  the  plaintiff 
brought  himself  within  the  rule  last  above 
stated,  and  whether  the  charge  of  the  court 
fairly  presented  the  question  to  the  jury. 

After  presenting  plaintiffs'  theory  to  the 
jury,  tiie  circuit  judge  charged  as  follows: 
''lliere  has  been  considerable  said  in  your 
presence  about  agency.  Now,  under  the  de- 
fendant's theory  of  this  case,  the  claim  is 
that  the  contract,  if  one  was  made  between 
the  parties,  was  one  of  agency,  and  not,  as 
khe  plaintiffs  claim,  one  that  would  consti- 
tute them  middlemen.  The  law  does  not 
recognize  the  liability  of  either  party  to  such 
an  agency  as  defendant  claims  was  the  case. 
A  man  cannot  act  for  the  best  interests  of 
his  principal  in  that  manner ;  that  is,  as  the 
agent  of  both  parties,  where  he  or  the  agent 
has  to  do  the  work— effect  the  exchange, 
rherefore,  the  law  holds  it  against  public 
policy  to  permit  a  recovery  by  an  agent  for 
a  compensation  for  making  an  exchange  of 
property  from  either  the  grantor  or  the  gran- 
tee, unless  such  party  from  whom  he  seeks  to 
collect  had  full  knowledge  of  such  double 
agency  at  the  time  he  employed  the  agent. 
JThe  rule  of  law  on  this  subject  is  the  same 
to-day  as  it  was  in  Jerusalem  2,000  years 
igo.  A  man  cannot  serve  two  masters  at  the 
tfame  time,  especially  where  their  interests 
are  diametrically  opposed;  and  if  you  find 
tiiat  the  contract  that  was  made  was  one  of 
igency,  instead  of  that  of  middlemen, — ^thait 
the  plaintiffs  were  to  make  the  trade,  instead 
oi  the  parties, — then  plaintiffs  are  not  en- 
titled to  recover.  Now,  the  plaintiffs'  claim 
in  this  case  is  that  they  did  not  asree  to  do 
snything  for  the  defendant;  but  they  allege 
that  tiie  defendant  agreed  that,  if  they  did 
do  certain  things, — ^that  is,  brine  to  the  de- 
fenduvt  a  man  with  whom  he  could  trade  his 
property  for  a  farm, — then,  in  that  event, 
the  defendant  would  pay  the  plaintiffs  a  com- 
miMlon  therefor.  ThiB  distinction  of  the 
claims  of  these  two  parties  is  well  defined, 
and  it  is  for  you  to  aetermine  which  theory 
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is  true;  that  is,  whether  or  not  the  defendant 
agreed  to  pay  the  plaintiffs  for  bringing  to 
him  a  man  with  whom  he  could  trade,  they 
to  do  nothing  in  the  matter,  or  whether  or 
not  the  defendant  agreed  that  they  (the 
plaintiffs)  should  m&e  the  deal,  as  they 
term  it, — ^the  trade  or  exchange, — in  which 
event  they  would  be  his  agents,  instead  of 
middlemen,  doing  nothing  between  them.  I 
want  you  to  understand  that  distinction. 
That  is  the  distinction  in  this  case.  Which  is 
true?  If  it  is  as  the  plaintiffs  claim,  then  they 
are  entitled  to  recover.  If  it  is  not  as  they 
claim, — if  the  contract  was  not  made  as  they 
claim, — then  they  are  not  entitled  to  recover. 
If  the  alleged  agreement  had  been  that  the 
plaintiffs  agreed  with  defendant  that  they 
would  take  his  property,  and  do  the  best 
they  could  to  find  a  purchaser  for  it  by  way 
of  sale  or  exchange,  and  actually  dia  find 
Hanrahan,  and  negotiate  the  exchange  with 
him, — ^make  the  trade,  or  deal,  as  they  term 
it, — ^then,  that  would  have  constituted  an 
agency,  an  agreement  to  do  something;  and 
if  they  were  to  receive  a  commission  from 
Hanrahfui,  as  well  as  from  Smith,  then,  in 
that  event^  the  law  would  not  allow  them  to 
collect  from  either  Smith  or  Hanrahan,  un- 
less the  party  sued  had  full  knowledge  of 
such  double  agency  prior  to  the  sale  or  ex- 
change." Various  clauses  of  this  instruc- 
tion are  criticised,  but  on  full  consideration 
we  are  all  agreed  that  the  jury  could  not  fail 
to  understand,  from  the  instructions,  that 
the  plaintiffs  were  only  entitled  to  recover 
In  case  it  was  found,  as  a  fact,  that  they  con- 
tracted only  to  bring  the  parties  together, 
and  that  if  this  engagement  was  made  to 
make  the  deal,  they  could  not  recover. 

Error  is  assigned  upon  refusal  to  charge  as 
requested.  An  examination  of  these  requests 
not  given,  in  connection  with  the  charge,  dis- 
closes that  such  of  the  requests  as  were  prop- 
er were  covered  by  the  general  charge,  in 
which  the  court  sought  to  narrow  the  issue 
to  a  single  point.  Under  the  instructions 
given  the  jury  must  have  found  that  the 
plaintiffs  were  middlemen,  and,  if  this  fact 
was  found,  they  were  entitled  to  recover,  if, 
as  the  jury  evidently  found,  there  was  an 
agreement  for  compensation.  We  discover 
no  prejudicial  error. 

TJie  judgment  is  affirmed. 

The  other  Justices  concur. 
Rehearing  denied. 
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Alice  L.  GARESCHE  ei  al,  BeapU,, 

V. 

LEVERING  INVESTMENT  COMPANY  et 

ah,  Appta. 

(146  Mo.  486.) 

1.     No  po-vrer  to  incorporate  the  estate 

is  conferred  upon  trustees  by  a  will  giving 
power  to  sell,  excbange,  lease,  oonvey,  or  In 
any  other  way  dispose  of  the  trust  property 
and  Invest  and  reinyeet  the  proceeds*  where 
the  testator's  widow  Is  to  receive  the  income 
dor  Log  life,  and  at  her  death  <Jie  estate  1b  to 
be  divided  among  designated  heirs  share  and 
share  alike. 

5.  A  legatee  Is  not  estopped  to  «nes- 
tlon  tlte  leffnlitT  of  the  incorporation 
of  tlie  estate  by  the  trustees  by  receiving 
without  objection  a  statement  from  them,  at 
a  meeting  called  to  ratify  their  acts,  and  by 
accepting  her  share  of  the  stock  and  the 
dividends  thereon  for  a  few  months,  where 
none  of  the  facts  or  circumstances  were  com- 
municated to  her,  and  she  did  not  know  chem 
or  understand  her  rigbts. 

8«  The  acconnts  of  an  execntor  will 
be  snrcliarffed  to  the  amount  of  a  commis- 
sion taken  by  him  upon  wrongfully  incorpo- 
rating the  estate  and  turning  the  real  estate 
into  shares  of  stock. 

4.  A  trnstee  of  an  estate  will  be  re- 
«nired  to  accoant  for  a  commission 
allowed  him  for  his  services  which  he  claimed 
to  be  meritorious  and  beneficial  to  the  es- 
tate at  the  time  of  the  termination  of  the 
trust  by  beneficiaries,  who  were  ignorant  of 
the  facts  and  erroneously  supposed  acts  by 
which  he  claimed  to  have  earned  It  to  have 
been  lawful,  whereas  they  were  unauthorized 
and  Illegal. 

6.  No  salary  can  be  claimed  by  a  trus- 
tee of  an  estate  for  services  as  president  of 
a  corporation  into  which  without  authority 
he  transforms  the  estate. 

(November  15,  1808.) 

APPEAL  by  defendants  from  a  judgmenft 
of  the  St.  Louis  Circuit  Court  in  favor  of 
plaintiffs  in  an  action  brought  to  devest  the 
title  to  certain  property  out  of  defendant 
corporaition  and  vest  it  in  the  devisees  under 
the  will  of  Lawrason  Levering,  deoeaeed. 
Affirmed, 

Statement  by  Marshall,  J.: 

This  is  a  proceeding  in  equity  to  deveet 
the  title  to  property,  real  and  personal,  out 
of  the  Levering  Investment  Company,  and 
vest  it  in  the  devisees  under  the  will  of  Law- 
rason Levering,  and  to  secure  an  aooounting. 
On  the  20th  of  September,  1889,  Lawrason 
Levering  died  testate,  and  seised  of  a  large 

Note. — The  above  case  seems  to  be  one  of 
first  impression. 

For  the  validity  of  a  doDatlon  of  trust  funds 
to  aid  In  building  a  hotel  near  trust  proporty, 
see  Drake  v.  Crane  (Mo.)  27  L.  K.  A.  65:i. 

As  to  Investments  by  trustees,  see  also  Greene 
V.  Greene  (R.  I.)  35  L.  R.  A.  700. 

For   conveyance    In    contravention    of    trust. 
see  Robinson  v.  Stone  (Ala.)  45  L.  R.  A.  BH. 
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See  also  47  L.  R.  A.  721. 


estate,  real  «ad  personal.  After  specdfie  Itg- 
odes,  not  here  mvolved,  the  will  provided: 
"All  the  rest  and  residue  of  my  e8ta,ie,  real, 
personal,  and  mixed,  of  whatever  kind,  and 
wherever  situated,  I  g^ve,  devise,  and  be^ 
queath  to  my  wife,  Brianna  Levering,  and 
Robert  B.  Whittemore,  and  the  survivors  or 
survivor  of  them,  upon  the  following  uses 
and  trusts:  In  trust  to  pay  my  wife  Bri- 
anna  Levering,  in  cash,  so  long  as  she  shall 
live,  and  for  usee  and  support,  and  In  sudi 
sums  and  such  times  as  she  may  desire  and 
deem  proper.  I  also  give  my  executors  here- 
inafter named  full  authority  to  sell,  ex- 
change, lease,  convey,  or  in  any  other  way 
dispose  of  the  property,  real,  personal,  and 
mixed,  given  to  my  wife  during  her  life,  and 
to  invest  and  reinvest  the  proceeds  arising 
therefrom,  as  they  may  deem  best  for  the  in- 
terest of  my  wife  and  others  interested  in 
this,  my  last  will  and  testament.  It  is  my 
will  and  desire  upon  the  death  of  my  wife, 
and  I  give,  devise,  and  bequeatii,  all  the  re- 
mainder of  the  property  griven  to  my  wife 
during  her  life,  real,  personal,  and  mixed, 
to  be  equally  distributed  among  my  daugh- 
ter, Kate  Whittemore,  and  our  grandchil- 
dren, share  and  share  alike,"  etc.  He  ap- 
pointed his  wife,  Brianna  Levering,  and  his 
son-in-law,  Robert  B.  Whittemore,  executors 
to  serve  without  bond.  The  will  was  duly 
admitted  to  probate,  and  letters  testamen- 
tary granted  to  the  executors  selected  by  the 
will,  in  September,  1889.  The  devisees  were 
a  daughter  (Kate  Whittemore)  and  four- 
teen granddhildren.  Mrs.  Levering  took  no 
active  part  in  the  management  of  the  trust 
estate,  but  let  Mr.  Whittemore  control  it, 
ratifying,  however,  whatever  he  did.  The  ex- 
ecutors, pending  the  administration,  without 
permission  of  any  court,  and  pursuant  to  the 
power  contained  in  the  will,  sold  parts  of 
the  real  estate,  and  reinvested  the  proceeds 
in  other  real  estate.  Before  the  close  of  the 
administration,  and  on  June  23,  1890,  Robert 
B.  Whittemore  (the  co^.-.cutor),  his  two 
sons,  Robert  B.,  Jr.,  and  Lawrason  L.,  to- 
gether with  John  S.  Parrish,  a  clerk  and 
stenographer  in  the  office  of  Mr.  John  F.  Lee, 
attorney  for  the  executors,  organized  the 
Levering  Investment  Company,  under  chap- 
ter 8  of  the  corporation  laws  of  this  state, 
with  a  capital  stock  of  $300,300,  divided  into 
3,003  shares  of  a  par  value  of  $100  each,  of 
which  Mr.  Whittemore  and  his  two  sons  sub- 
sci'ibed  for  1  share  each,  and  John  S.  Par- 
rish subscribed  for  3,000  shares,  of  the  par 
value  of  $300,000;  and  it  was  stated  in  the 
articles  of  agreement  that-  one  half  of  the 
stock  was  paid  up  in  lawful  money  of  the 
United  States,  and  was  in  the  custody  of  the 
first  board  of  directorb.  Mr.  Parrish  was 
not  a  capita] iet,  and  was  used  as  a  means  of 
organizing  the  corporation,  aod  was  to  profit 
or  loe$e  nothing  by  the  transaction.  To  se- 
cure the  money  to  pay  up  the  50  per  cent  of 
the  3.000  shares  subscribed  for  by  him,  Mr. 
Whittemore   and   his   two   sons  made  theii 
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joint  note  to  a  bank,  the  proceeds  ci  which 
were  placed  to  their  oredit^  they  three  being 
the  first  board  of  directorB  of  the  new  com- 
pany. The  said  board  of  directors  then  pur- 
chased from  Mrs.  Levering  and  Mr.  Whitte- 
more,  as  executore  and  also  as  trustees  under 
the  will,  practically  all  the  property  oi  the 
Levering  estate,  at  the  price  of  $150,000,  and 
the  property  was  conveyed  by  tiiem  to  the 
company,  and  the  company  turned  over  to 
them  the  $150,000,  which  was  secured  from 
the  bank  as  aforesaid,  and  thereupon  Mrs. 
Levering  and  Mr.  Whittemore,  as  such  trus- 
tees, purchased  from  Mr.  Parrish  the  3,000 
shaxes  of  the  capital  stock  of  the  Levering 
Livestment  Company,  for  which  he  had  sub- 
scribed for  $150,000^  but,  instead  of  paying 
Parriefa  the  money,  he  agreed  that  the  execu- 
tors and  trustees  should  apply  the  money 
($150,000)  to  the  payment  of  the  note  of  Mr. 
Whittemore  and  his  two  sons,  given  to  and 
diBOoanted  by  the  bank  in  the  manneir  de- 
scribed, which  was  accordingly  done.  In  this 
way  the  $150,000  was  employed  to  pay  up 
Parrish's  subscription  for  $300,000  worth  of 
stock,  and  to  pay  the  executors  for  all  the 
property  of  the  Levering  estate,  and  to  buy 
Parrish's  stock  in  the  new  company,  and  to 
pay  the  Whittemore  note  to  the  bejik,  and 
actually  no  part  of  the  money  ever  left  the 
bank  for  an  instant.  The  devisees  were  not 
Goneultod,  and  their  consent  was  not  asked 
or  given  to  this  arrangement  and  scheane. 
Howbeit  the  new  company  became  the  owner 
of  all  the  property  of  the  Levering  estate,  the 
executors  reported  that  the  personal  prop- 
erty of  the  estate  amounted  to  $315,850.24 
(of  which  $300,000  was  the  stock  so  ac- 
quired), and  th^  were  allowed  5  per  cent 
commission  thereon,  amounting  to  $15,000. 
They  made  final  settlement,  turned  over  the 
stock  to  themselves  as  trustees,  and  were 
discharged  as  executors.  The  executors  and 
trustees  say  that  the  purpose  of  this  trans- 
action was  to  prevent  and  avoid  the  expense 
of  a  partition  of  the  property,  and  to  pre- 
serve the  estate  intact,  and  prevent  a  sacri- 
fice of  the  property  at  a  public  partition  sale. 
As  Mrs.  Levering  had  a  life  estate,  the  trus- 
tees held  all  the  3,000  shares  of  stock,  and 
voted  it  at  all  elections  held  by  the  company. 
Mr.  Whittemore  was  made  president  of  the 
company,  and  paid  a  salary  of  $200  a  month 
from  July  1,  1890,  to  July  1,  1892,  amount- 
ing to  $4,800,  and  of  $250  a  month  from  July 
1,  1892,  to  February  1,  1896  (when  this  suit 
was  brought),  amounting  to  $10,500,  and  ag- 
gregating $15,300.  Mrs.  Levering  was  paSl 
the  inoome  from  the  estate  thus  corporation- 
ized,  until  her  death,  August,  1895;  having 
received  in  this  way  some  $38,000.  She, 
having  taken  no  part  in  the  management  of 
the  estate,  turned  over  her  share  of  all  com- 
missions allowed  the  executors  to  Mr.  Whit- 
temore. Thus  the  matter  stood  in  August, 
1895,  when  Mrs.  Levering  died.  In  Septem- 
ber, 1896,  all  the  remaindermen  were  invited 
to  the  house  of  Mr.  Whittemore.  Statements 
were  made  by  him  and  his  attorney  ba  to  the 
management  of  the  estate.  It  was  repre- 
sented  that   under    Mr.  Whiitemore's  wise 
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management  the  estate  had  nearly  doubled 
in  value  since  Mr.  Levering's  death.  The 
matter  of  oompensation  to  Mr.  Whittemore 
was  then  brought  up.  It  was  stated  that  he 
had  received  the  commissions  allowed  by  the 
probate  court,  and  it  was  also  understood 
that  he  had  been  receiving  a  salary  as  presi- 
dent of  the  company,  but  it  wba  asserted  that 
he  had  received  nothing  as  trustee,  and  that 
a  proper  compensation  to  him  as  trustee 
could  either  be  allowed  him  by  the  devisees, 
or  the  matter  would  have  to  be  settled  in 
court  Thereupon  the  sum  of  $10,000  was 
agreed  to  be  allowed  him,  one  half  to  be  paid 
in  cash  and  the  other  half  in  stock.  After 
deducting  the  stock  so  allowed,  the  stock  of 
the  company  was  distributed  among  the  re- 
maindermen according  to  their  respective 
shares  under  the  will.  Between  September, 
1896,  snd  February,  1896,  the  dividends  on 
plaintiff's  interest  in  the  estate,  which  is 
valued  at  from  $20,000  to  $25,000,  amounted 
to  $530.33,  of  which  $333.33  was  applied  as 
her  part  of  the  $5,000  cash  allowance  to 
Whittemore,  and  $197  was  paid  to  her.  She 
and  her  husband  were  shown  to  be  inexperi- 
enoed  in  business  matters,  and  do  not  seem 
to  have  a  very  clear  idea  of  the  workings  of 
a  corporation.  No  one  even  attempted  to  ex- 
plain to  her  how  the  estate  of  her  grand- 
father came  to  be  vested  in  a  corporation, 
nor  had  she  ever  seen  the  will;  but  when 
Whittemore  undertook  to  explain  the  matter 
to  her  husband  he  told  Whittemore  he  could 
talk  to  him  untU  doonusday,  and  not  con- 
vince him  that  it  was  to  the  interest  of  ]^s. 
Gareschfi  that  Mr.  Whittemore  should  man- 
age her  affairs;  and  that  he  would  rather  lose 
his  property  than  have  it  managed  hj  any- 
one else,  no  matter  how  honestly  or  efficient- 
ly it  was  managed.  Mrs.  Garesch^  consulted 
attorneys,  who,  upon  investigation^  gave  the 
opinion  that  the  transfer  of  the  property  to 
the  corporation  was  illegal,  demanded  her 
share  of  the  estate,  and,  being  refused,  insti- 
tuted this  action,  asking  to  have  the  title  to 
the  property  devested  put  of  the  company 
and  vested  in  the  devisees,  for  an  accounting 
by  the  executors  and  trustees,  for  the  ap- 
pointment of  a  receiver,  and  for  a  partition. 
The  circuit  court  entered  a  decree  devesting 
the  property  out  of  the  company  and  vesting 
it  in  the  devisees  as  tenants  in  common,  di- 
recting an  accounting,  and  appointing  a  spe- 
cial master  to  state  the  account,  appointing 
a  receiver,  finding  that  the  property  is  not 
susceptible  of  partition  in  kind,  and  appoint- 
ing a  special  commissioner  to  sell  it,  and  di- 
recting the  personal  property  to  be*  turned 
over  to  the  receiver.  Defendanto  then  ap- 
pealed to  this  court. 

Messrs.  A.  Iice  and  J.  F.  Lee  for  appel- 
lants. 

JIf r.  Silas  B.  Jones,  for  respondente : 
Under  the  English  equity  law  a  trustee, 
holding  funds  for  investment  for  his  cestui 
que  trust,  in  the  absence  of  directions  on  the 
subject  in  the  trust  instrument,  is  bound  to 
make  the  investment  in  the  public  debt,  for 
the  safety  whereof  the  faith  of  the  govern- 
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ment  is  pledged;  or  in  loansi  for  which  real 
estate  is  pieced  as  security. 

King  v.  Talbot,  40  N.  Y.  76;  White  T. 
aherman,  168  111.  580. 

Under  the  English  rule  trustees  cannot  in- 
vest the  trust  funds  in  the  stock  or  shares  of 
any  trading,  mamifcusturing,  or  otiier  private 
corporation. 

1  Perry,  Tr.  4th  ed.  S  455 ;  Lamar  y.  Mi- 
cou,  112  U.  S.  452,  28  L.  ed.  751. 

Aind  to  this  extent  the  English  rule  is  now 
adopted  by  the  decided  weight  ot  American 
case  law 

King  v.  Talbot,  40  N.  Y.  76;  Adair  ▼. 
Brimmer,  74  N.  Y.  530;  Tucker  v.  State  ex 
rel.  Hart,  72  Ind.  242;  Simmons  y.  Oliver, 
74  Wis.  633;  White  v.  Sherman,  168  111. 
580;  llandolph  y.  East  Birmingham  Land 
Co.  104  Ala.  355;  Lamar  y.  Iftoou,  112  U.  S. 
452,  28  L.  ed.  751. 

Trust  funds  muet  be  invested  with  a  view 
of  permanency,  and  not  in  a  spirit  of  specu- 
lation. 

Drake  v.  Crane,  127  Mo.  85,  27  L.  R.  A. 
653 ;  White  v.  Sherman,  168  111.  580 ;  2  Pom. 
£q.  Jur.  2d  ed.  S  1074. 

Trustees  have  no  power  to  invest  trust 
iunda  in  the  bonds  or  stocks  of  new  corpora- 
tions, where  the  success  of  the  bueiness  has 
not  become  established;  trufitees  have  no 
power  to  embark  trust  funds  in  new  enter- 
prises, when  the  undertaking  must^  in  the 
nature  of  things,  be  experimental. 

1  Perry,  Tr.  4th  ed.  §  450,  p.  581;  Mat- 
tooka  V.  Moulton,  84  Me.  545 ;  Adair  v.  Brim- 
mer, 74  N.  Y.  530;  Tucker  v.  State  ex  rel. 
Hart,  72  Ind.  242;  Kimball  v.  Reding,  31  N. 
H.  352,  64  Am.  Dec.  333 ;  Simmone  v.  Oliver, 
74  Wis.  633;  Dickinson,  Appellant,  152  Mass. 
184,  0  L.  R.  A.  270;  Randolph  v.  East  Bir- 
mingham Land  Co,  104  Ala.  355;  Ihmsen*s 
Appeal,  43  Pa.  431. 

Trust  funds  cannot  be  employed  in  trade 
or  speculation,  or  in  farming,  or  in  opening 
or  operating  mines. 

Butler  V.  Butler,  164  111.  171. 

There  is  no  disposition  here  to  in  any  man- 
ner relax  the  rules  on  the  subject  declared 
by  other  courts  as  hereinabove  ehown. 

Drake  v.  Crane,  127  Mo.  85,  27  L.  R.  A. 
653;  Oaresohe  v.  Priest,  0  Mo.  App.  270,  78 
Mo.  126;  Gamble  v.  Gibson,  50  Mo.  585. 

If  the  instrument  creating  the  trust  com- 
mits the  investment  in  general  terme  to  the 
discretion  of  the  trustees,  that  discretion  is 
controlled  by  the  rules  of  law  on  the  subject 
of  the  investment  of  trust  funds,  and  must 
be  exercised  within  the  limits  which  they 
prescribe. 

King  v.  Talbot,  40  N.  Y.  76 ;  Mattocks  v. 
Moulton,  84  Me.  545 ;  Kimball  v.  Reding,  31 
N.  H.  352,  64  Am.  Dec.  332;  Randolph  v. 
East  Birmingham  Land  Co,  104  Ala.  355; 
Butler  V.  Butler,  164  111.  171;  1  Perry,  Tr. 
§  460;  2  Pom.  £q.  Jur.  §  1073,  note. 

Trustees  cannot  use  their  power  to  invest 
trust  funds  in  any  manner  whatever,  directly 
or  indirectly,  for  their  own  personal  gain  or 
advantage;  and  no  disguise  whartever  of  a 
transaction  will  be  permitted  to  give  it  va- 
lidity, if  the  substance  of  the  transaction  be 
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a  use  by  a  trustee  of  trust  funds  for  his  per- 
sonal advantage. 

1  Perry,  Tr.  §§  432,  464;  2  Pom.  Eq.  Jur. 
§  1075;  Bermingham  v.  Wilcox,  120  Cal. 
467;  Thornton  v.  Invin,  43  Mo.  153;  Gamble 
V.  Gibson,  50  Mo.  585;  Patterson  v.  Booth, 
103  Mo.  402 ;  Ward  v.  Davidson,  80  Mo.  445 ; 
Bent  V.  Priest,  10  Mo.  App.  543;  Starts  em 
rel,  Jones  v.  Jones,  53  Mo.  App.  207. 

Courte  of  equity  scan  with  suspicion  and 
a  jealous  eye  every  dealing  between  the  trus- 
tee and  a  cestui  que  trust;  and  unless  the 
transaction  is  shown  by  the  trustee  to  be  rear 
Bonable  and  absolutely  fair,  it  is,  under  the 
rule  above  laid  down,  adjudged  to  be  fraudu- 
lent and  set  aeide. 

Bispham,  Eq.  5th  ed.  SS  205,  230,  237 ;  1 
Perry,  Tr.  8  104;  2  Pom.  Eq.  Jur.  SS  874, 
058;  Thornton  v.  Irwin,  43  Mo.  153;  Rich- 
ards V.  Pitts,  124  Mo.  602;  State  ex  reL 
Jones  V.  Jones,  131  Mo.  104. 

To  enable  the  trustee  to  escape  aocounting 
for  breach  of  trust  on  the  grotmd  that  the 
cestui  que  trust  has  acquiesced  in,  confirmed, 
ratified,  or  waived  the  same,  the  trustee 
must  show  that  the  act  of  the  cestui  que 
trust  was  made  with  full  knowledge  of  all 
of  the  material  particulars  and  circumstances 
of  fact,  and  also  with  a  knowledge  of  his 
legal  rights  in  the  matter. 

Adair  v.  Brimmer,  74  N.  Y.  630 ;  White  v. 
Shennan,  168  111.  580;  Smith  v.  Hewlett,  20 
App.  Div.  182;  2  Perry,  Tr.  4th  ed.  §  851; 
1  Perry,  Tr.  §  467 ;  2  Pom.  Eg.  Jur.  2d  ed. 
§  1083 ;  Gamble  v.  Gibson,  50  Mo.  585. 

MaTshall,  J.,  ddivered  the  opinion  of  the 
court: 

1.  With  commendable  zeal  and  industry 
the  coimsel  on  both  sides  have  presented  this 
case,  both  by  able  oral  arguments  and  upon 
voluminous  and  exhaustive  printed  briefs, 
covering  a  wide  field  of  research  and  investi- 
gation, and  raising  a  multiplicity  of  ques- 
uons  as  to  the  powers  and  duties  of  trustees; 
but  they  have  been  compelled  to  admit  that 
they  have  found  no  case  that  is  a  precedent 
for  this.  The  truth  is  that  the  case  lies  in 
a  small  compass.  The  fact  that  it  is  the 
first  instance  where  executors  or  trustees  un- 
der a  will,  with  power  to  sell  and  reinvest, 
have  ever  attempted  to  incorporate  the  estate 
without  the  consent  of  the  cestuis  que  trust, 
is,  in  itself,  persuasive  that  until  now  no 
such  power  was  ever  thought  by  the  profes- 
sion to  be  possessed  by  such  trustees.  Hie 
law  has  long  been  regarded  as  settled  that  it 
is  the  duty  of  trustees  to  collect  and  pre- 
serve intact  the  trust  property,  and  that  wey 
have  no  power  to  change  the  character  of  the 
trust  property,  unless  it  is  of  a  perishable  or 
transitory  nature,  and  then  only  to  convert 
it  into  a  substantial,  enduring,  and  revenue 
producing  investment  Converting  person- 
alty into  realty  has  been  often  sanctioned  by 
courte  of  equity,  and  selling  real  estete  and 
reinvesting  in  personal  property  is  within 
the  power  of  a  court  of  equity,  when  it  is  for 
the  interest  of  the  cestui  que  trust.  Mason 
V.  Bank  of  Commerce,  00  Mo.  452;  1  Perry, 
Tr.  4th  ed.  S  440.    It  is  likewise  an  old  rule 
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of  equity  that  tnutees   Bball   not,  without 
leav«.of  oourt,  invest  trust  moneys  in  per- 
sonal eecurities.    Id.  S  460.    The  rule  has 
been  relaxed  in  some  states  so  as  to  permit 
investments  in  bonds  other  than  government- 
al, and  in   stocks  of   corporations  that  are 
firmly  established  and  of  recognized  standing 
among  prudent  business  men.    Id.  9§  452- 
460.     In  Gamble  v.  Oibaon,  69  Mo.  loo.  oit, 
595,  Wagner,  J.,  delivering  the  opinion  of  the 
court,  said :    ''The  general  doctrine  is  that  a 
trustee  has  no  power  to  change  the  character 
of  the  trust  fund,  and,  if  a  change  be  deemed 
necessary,  or  for  the  interest  of  the  benefici- 
ary, the  permission  or  sanction  of  the  court 
should  be  obtained.    This  rule  is  necessary 
for  the  preservation  of  the  fund.    The  temp- 
tations to  tamper  with  the  fund  by  a  trustee 
are  so  powerful  and  so  numerous,  t^e  hopes 
of  bettering  the  estate  so  often  prove  delu- 
sive, that  the  power  of  changing  the  charac- 
ter of  the  fund  is  most  safely  reposed  in  the 
discretion  of  judicial  tribunals.    This  is  the 
invariable    rule   in    reference  to  converting 
money  into  real  estate,  or  real  estate  into 
money."    In  Drake  v.  Crane,  127  Mo.  loo, 
cit,  106,  27  L.  R.  A.  663,  Burgess,  J.,  said: 
"We  quite  agree  with  counsel  for  defendants, 
and  as  abundantly  shown  by  the  authorities 
cited  by  them  in  their  brief,  that  where,  by 
the  provisions    of    a    will,  trustees  therein 
named  are  empowered  to  invest  and  reinvest 
the  funds  of   the  estate,  a  duty  is  imposed 
upon  them  to  so  place  the  money  that  it  shall 
be  safe  and  productive  ( Oray  v.  Fox,  1  N.  J. 
£q.  259,  22  Am.  Dec.  608) ;  and  the  invest- 
ment of  trust  property  should  be  made  with 
a  view  of  permanency,  and  not  in  a  spirit  of 
speculation."    In    Haydel   v.   Hurck,  5  Mo. 
App.  267,  72  Mo.  253,  the  will  granted  to  the 
executor  and  testamentary  trustee  full  power 
to  "sell,  deed  in  trust,  lease,  mortgage,  con- 
vey, or  in  any  other  manner  dispose  of  the 
same  at  private  or  public   sale;"    and    the 
court  said:     "A  court  of  ^equity  will  never 
favor  a  construction  that  confers  upon  the 
trustee  absolute  and  uncontrollable  powers. 
Topham  v.  Portland,  1  De  G.  J.  &  S.  668. 
In  this  case  the  will  provides:     'The  pro- 
ceeds of  such  sale,  together  with  the  rents, 
income,  or  revenue  of  my  estate,  my  said 
trustee  may  invest  and  reinvest  in  such  se- 
curities as  to  him  may  seem  best'    The  in- 
tent and  purpose  of  all  such  powers  is  uni- 
versally held    to    be    the    preservation  and 
amelioration  of  the  trust  estate.     It  is  said 
that  trustees  ought  always  to  have  an  imme- 
diate and  advantageous  investment  in  view 
before  they  sell  existing  securities.    Watta 
V.  Girdleatane,  6    Beav.    188;    Wormley  v. 
Wormley,  8  Wheat.  421,  5  L.  ed.  651.    A  sale 
for  the  mere  purpose  of  converting  real  es- 
tate into  personal,  or  vice  versa,  or  without 
some    well-defined    and    proper    purpose  in 
view,  will  render  the  trustee  responsible  for 
any  resulting  loss."    In  the  case  at  bar  the 
trust    property  was   principally  real  estate. 
The  executors   sold  the  portions  which  ap- 
peared were  likely  to  depreciate  in  value,  and 
reinvested  in  other  real  property.    Of  this 
there  is  no  complaint,  except  as  to  the  appor- 
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tiomnenit  of  the  proceeds,  to  whidi  fuller  ref- 
erence is  hereafter  made.  At  the  time  the  es- 
tate was  thrown   into   the    corporation  the 
character  of  the  trust  property  was  unex- 
ceptionable, and  no  loss  or  depreciation  was 
threatening.    The  whole  scheme  was  to  place 
the  title  to  the  property,  real  and  personal, 
in  the  corporation,  so  as  to  prevent  a  parti- 
tion at  the  instance  of  any  of  the  devisees, 
and  to  save  the  expense  and  alleged  loss  in- 
cident to  and  arising  out  of  a  partition  pro- 
ceeding with  a  public  sale.    Much  stress  is 
laid  by  defendants  on  the  allegations  of  the 
bill  that  it  was  done  fraudulently,  to  obtain 
a  personal  advantage  by  the  trustee,  Whitte- 
more,  and  much  testimony  was  taken  which 
shows  that  it  was  done  in  good  faith,  and 
under  the  advice  of  counsel  learned  in  the 
law,  and  the  increase  in  the   value   of   the 
trust  estate  in  five  years  is  pointed  out  as 
proof  of  the  wisdom  of  such  an  arrangement. 
For  the  purposes  of   this   case,  the  perfect 
good  faith  of  the  trustee,  Whittemore,  the 
fact  that  he  acted  under  legal  advice,  and 
the  increase  in  the  value  of  the  trust  prop- 
erty, may  be  fully  conceded.    Yet  the  case  is 
not  dependent  upon  any  ol  these  considera- 
tions.   It  is  a  question  oi  the  power  of  the 
executors  and  trustees  under  the  terms  of 
the  Levering  will — of  whether  the  power  to 
sell  and  reinvest  gives  the  authority  to  the 
executors  and  trustees  to  incorporate  the  es- 
tate.    If  there  is  no  such  power  conferred  by 
the  will,  the  bona  fides  of  the  executors  and 
trustees  and  the  benefits  accrued  to  the  trust 
property,  cannot  justify  the  proceeding.  The 
will  itself  nowhere  gives  any  intimaUon  of 
any  such  idea  in  the  mind  of  the  testator. 
He  provided  for  his  wife  for  life,  and  after 
her  death  directed  the  remainder  of  his  prop- 
erty, "real,  personal,  aoid  mixed,  to  be  equal- 
ly  distributed   among  my   daughter,   Kate 
Whittemore,  and   our  grandchildren,  share 
and  share  alike."    This  language  cannot  im- 
part the  idea  that  the  trust  estate  was  to  be 
changed  in  character,  and  converted  into  a 
corporation,  and  the  shares  of  stock  distrib- 
uted.   The   corporation   is   organized  for  a 
duration   of   fifty  years.    The   Whittemore 
branch  of  the  devisees  controlled  about  two 
thirds  of  the  stock;  the  Levering  share  com- 
prising only  one  third.    When  Levering  di- 
rected that  upon  the  death  of  his  wife  the 
property    remaining,    "real,    personal,   and 
mixed,"  should  be  distributed  among  the  dev- 
isees share  and  share  alike,  he  cannot  fairly 
be  said  to  have  intended  that  the  Leverings 
should   become  minority   stockholders  in  a 
corporation  that  was  to  hold  the  property  he 
left  for  fifty  years,  and  that  those  devisees 
were  only  to  have  the  benefit  of  his  devise 
whenever  the  majority  of  the  stockholders 
chose  to  declare  dividends,  nor  that  the  man- 
agement of  the  interests  bequeathed  to  the 
leverings   should  be,   in  the   hands   of  the 
Whitteraores,  exercised  by  a  majority  vote  of 
the  stock,  and  executively  attended  to  by  the 
officers,  who  were  of  the  Whittemore  devi- 
sees.   The  testator  was  a  man  of  wealth  and 
experience,  and  when   he  directed  that  his 
property  diould  be  distributed  share  and 
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share  alike,  h«  could  have  meaat  only  that, 
as  he  provided  no  special  method  of  distribu- 
tion, the  methods  provided  by  law  should  be 
followed;  thait  is,  that  the  property  should 
be  divided  between  the  legatees  by  the  volun- 
tary act  of  the  parties  themselves,  or,  failing 
in  that,  the  aid  of  the  courts  should  be  in- 
voked, and  tho  property  partitioned  in  kind, 
it  possible;  otherwise  it  should  be  sold,  and 
the  proceeds  be  distributed.    The  executors 
and  trustees  were  clothed  with  power  over 
the  property  only  until  the  termination  of 
the    life   estate.      Then   the   trust   ceased. 
They  were  not  authorized  to  prolons  their 
tenure  of  office.     They  were   not   <Miarged 
with  any  right  or  duty  to  act  aa  guardians 
for  the  remaindermen,  and  protect  them  and 
the  property  from  their  own  improvidence, 
or  from  the  expenses  and  sacrifices  incident 
to  the  recognized  legal  methods  of  partition- 
ing  undivided   interests.    In   other   words, 
the  plan  adopted  in  this  case  by  the  trustees 
was   to  estahlish   a  protectorate  over   the 
property,  and  to  deprive  the  true  owners  of 
one  of  the  elements  of  ownership, — the  right 
to  manage,  control,  squander,  waste,  or  g^ive 
it  away,  as  they  saw  fit.    The  plan  is  with- 
out precedent  in  the  law,  and  is  a  doubtful 
compliment  to  the  wisdom  and  justice  of  the 
law;  and,  aa  the  experience  of  mankind  for 
ages  affords  no  example  for  the  transaction, 
the  courts  cannot  be  expected  to  look  upon  it 
with  admiring  eyes.    The  evidence  discloses 
that  by  thus  converting  the  realty  into  stock 
the  executors  were  allowed  6  per  cent  com- 
mission on  $300,000,  or  $15,000,  not  1  cent 
of  which  could  they  have  been  allowed  if  it 
had  remained  realty;  that  Whittemore  re- 
ceived $15,300,  as  president  of  the  company 
from  July  1,  1890,  to  February  1,  1896,  and 
that  at  the  termination  of  the  life  estate  he 
procured  the  assent  of  the  devisees  to  a  fur- 
ther allowance  of  $10,000,  because  under  his 
wise  management  the  estate  had  doubled  in 
value  in  five  years  ( though  how  his  manage- 
ment effected  it  is  by  no  means  clear  from 
the  evidence).    Thus  in  commissions,  salary, 
and  bonus  he  obtained  $40,300  in  five  years 
and  a  half,  whereas  if  he  had  not  converted 
the  real  estate  into  stock  of  a  corporation 
he  would   have   been  entitled   only   to   the 
usual  commissions  allowed  trustees.    If  the 
property    had   been    partitioned,    the   l^gal 
oosts  and  expenses,    which  the   trustees  so 
much  feared,  would  never  have  readhed  any- 
thing like   so  large   a  sum.    The   other  al- 
leged purpose— of  holding  the  estate  intact, 
ami  reducing  the  expense  of  handling  it — is 
likewise  dissipated  by  the  evidence,  for  it  ap- 
pears   that    the  expense    of    managing  the 
business  from  1891  to  1895,  estimated  on  a 
basis  of  every  $100  collected,  was,  for  1891, 
42  per  cent;  for  1892,  63  per  cent;  for  1893, 
75  per  cent;  for  1894,  04  per  cent;  and  for 
1895,  61  per   cent;    and    that  Whittemore's 
salary  aa  president  amounted  to  from  13  to 
17  per  cent  of  the  gross  income,  or  from  30 
to  33  per  cent  of  the  net  income.    The  ad- 
vantage to  the  beneficiaries  of  this  scheme 
over  the  legal  methods  are  not,  therefore, 
easy  to  discern.    But  our  attention  had  been 
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called  to  other  estates  that  have  been  incor- 
porated, as  the  Collier,  Tyler,  and  Turner 
estates.  The  evidence  does  not  disclose 
whether  this  was  done  with  or  without  the 
consent  of  the  heirs  and  beneficiaries,  but,  if 
it  was  with  the  consent  of  persons  aui  juris, 
it  would  be  good  as  a  contract  inter  aese;  if 
without  such  consent,  it  would  be  of  no  more 
legal  effect  than  what  was  done  in  this  case. 
It  is  perfectly  clear  that  the  executors  and 
trustees  had  no  power  to  convert  the  proper- 
ty of  the  estate  into  stock  in  a  corporation. 
The  power  conferred  by  the  will  was  only  in- 
tended to  authorize  the  sale  (A  such  portions 
of  the  property  as  were  likely  to  depreciate 
in  value,  and  the  reinvestment  of  the  pro- 
ceeds in  some  other  property  of  recognized 
value  and  of  a  durable  character.  No  power 
was  granted  them  to  tie  up  the  interests  of 
the  remaindermen,  to  retain  for  years  a 
control  of  the  property,  or  to  invest  the  pro- 
ceeds in  stock  of  a  corporation  where  only 
50  per  cent  was  paid  up,  and  the  devisees 
who  accepted  the  stock  were  left  liable  for 
unpaid  stock  subscriptions.  Neither  cad 
any  authority  be  found  in  the  l&w  for  such 
a  proceeding. 

2.  But  it  is  insisted  that  the  plaintiffs  are 
estopped  from  drawing  in  question  the  legal- 
ity of  these  acts.    To  constitute  an  estoppel, 
it  must  a{>pear  that  the  party  acted  with  full 
knowledge  of  all  the  material  facts  and  cir- 
cumstances,  and  with   a  knowledge  of    his 
legal   rights,   and   that  the  position  of  the 
pfurty    invoking    the    doctrine    would    be 
changed  if  the  matter  was  opened  up.     Oam^ 
hie  V.  QiUon,  50  Mo.  loc.  ciU  597;  t^oible  v. 
Blount,  77  Mo.  235;  Blodgett  v.  Perry,  97 
Mo.  263 ;  Taylor  v.  Zepp,  14  Mo.  482,  55  Am. 
Dec.  113;  Terrill  v.  Boultoare,  24  Mo.  254; 
Burke  v.  Adams,  80  Mo.  504;  Olden  v.  Hen- 
driok,  100   Mo.    533;    Herman,   Estoppel,  | 
1062,  states  the  rule  to  be:     "To  fix  acquies- 
cence upon  a  party,  it  must  unequivocally 
appear  that  he  knew  or  had  notice  of  the 
fact  upon  which  the  alleged  acquiescence  is 
founded,  and  to  which  it  refers.    Acquies- 
cence imports  and  is  founded  on  knowledge. 
Acquiescence  cannot  arise  unless  the  party 
against  whom  it  is  set  up  is  aware  ot  his 
rights.    A  partv  cannot  acquiesce  in  what 
he  is  ignorant  of,  nor  can  he  be  bound  by  ac- 
quiescence unless   fully   apprised  as   to  his 
rights,  and  all  the  material   facts  end  cir- 
cumstances of  the  case."    In  this  case  it  is 
not  pretended  that  Mrs.  Gareschfi  was  ad- 
vised or  consulted  about  the  conversion  of 
the  land  into  stock  in  the  company,  nor  that 
any  of  the  facts  or  circumstances  were  com- 
municated to  her,  nor  that  she  knew  them, 
or  understood   her  rights.    In   fact,  at  the 
so-called    ratification    meeting    at    Whitte- 
more's  house,  after   Mrs.   Levering's  death, 
there  was  no  rendering  account  of  steward- 
ship by  the  trustee,  in  any  proper  sense.     It 
partook  rather  of  generalities  as  to  the  in- 
creased value  of  the  estate,  upon  which  to 
predicate  a  claim  for  an  additional  bonus  to 
the  trustee.    She  cannot  be  said  to  have  htA 
knowledge  of  her  rights  nor  of  the  facts  and 
acts  which  she  is  claimed  to  be  estoppea  to 
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denj.  When  Mrs.  Knapp,  one  of  the  davi- 
aees^  asked  Mr.  Whittemore  hj  what  author* 
ity  the  estate  had  been  incorporated,  he  an- 
»wei*ed  by  authority  of  her  grandfather's 
will  under  the  power  "to  inr^  and  rein- 
vest," and  his  son  Robert  B.  Whittemore 
said,  "By  order  of  the  court."  It  is  upon 
this  sandy  foundation  that  the  temple  of  es- 
toppel— good  conscience — ^is  built  in  this 
oaee.  The  evidence  is  wholly  insufficient  to 
establish  either  an  estoppel  or  a  ratification. 
The  meeting  w«a  in  September,  and  within 
a  short  time— a  few  wedcs — ^Mrs.  Garesch6 
consulted  a  lawyer,  who,  upon  investigation, 
advised  her  the  plan  was  illegal,  and  she  re- 
fused to  attend  any  more  meetings,  and  made 
a  formal  demand  for  her  share  of  the  estate, 
and,  failing,  instituted  this  suit  the  follow- 
ing April.  No  laches,  even,  can  be  ascribed 
to  her.  When  Mr.  Whittemore  talked  to 
her  husband  about  it,  he  promptly  repudiat- 
ed the  scheme,  and  told  him  he  could  talk  to 
him  until  doomsday,  and  not  convince  him 
tUxBt  it  was  to  his  wife's  interest  to  have  any- 
one manage  her  affairs;  that  he  would 
rather  lose  it  all  than  have  anyone  else 
iramage  it,  no  matter  how  honestly  it  was 
done.  There  is  therefore  no  merit  in  the 
daim  of  estoppel  or  ratification  in  this  case. 
3.  As  the  circuit  court  referred  the  case  to 
a  special  master  to  take  an  account,  and  as 
no  judgment  on  an  accounting  was  rendered 
against  the  trustee  in  that  court,  it  is  only 
necessary  to  say  that,  whel^er  the  executor 
gave  the  estate  its  proper  portion  of  the  pro- 
ceeds of  the  sale  of  the  former  residence 
property  and  the  adjoining  property  belong- 
ing to  the  executor  is  a  question  of  fact, 
which  must  be  settled  in  the  accounting,  and 
that,  if  the  houses  were  substantially  the 
saioe,  and  the  land  of  ec^ual  value  per  foot, 
as  Mr.  Whittemore  testified  was  the  fact, 
the  estate  should  receive  eleven  sixteenths 
and  Mr.  Whittemore  five  sixteenths  of  the 
$37,000,  as  the  estate  owned  110  feet  and 
Mr.  Whittemore  60  feet,  which  would  make 
the  estate's  interest  $25,437.50  and  that  of 


Mr.  Whittemore  $11,502.50.  Mr.  Whitte- 
more gave  the  estate  credit  for  $21,000, 
which,  upon  the  basis  of  value  so  placed  up-> 
on  the  property  by  Mr.  Whittemore  himself, 
was  $4,437.50  less  than  the  esta/te  was  enti- 
tled to,  and  for  whioh  he  should  be  held  ac- 
countable. Inasmuch,  also,  as  Mr.  Whitte- 
more received  as  executor  $15,000  as  com- 
mission on  the  property  turned  into  stock, 
and  inasmudi  as  he  was  not  entitled  thus  to 
change  the  character  of  the  trust  property, 
and  as  executor  he  was  not  entitled  to  any 
commissions  on  the  real  estate,  his  accounts 
should  be  surcharged  by  deducting  from  the 
$15,000  the  proportion  thereof  which  repre- 
sented the  realty  turned  into  stock,  and  al- 
lowed only  the  portion  which  represented 
commissions  on  the  personalty  distributed. 
As  the  $10,000  bonus  allowed  Mr.  Whitte- 
more at  the  first  meeting  of  the  heirs  after 
the  termination  of  the  life  estate  was  based 
upon  claimed  meritorious  and  beneficial 
services  rendered  the  e&tate,  and  as  it  was 
allowed,  so  far  as  the  plaintiff  is  concerned, 
without  full  knowledge  of  the  facts,  and  up- 
on tiie  erroneous  supposition  that  he  had 
power,  under  the  will,  to  do  as  he  had  done, 
or  that  it  had  been  done  by  order  of  court, 
it  cannot  be  allowed  to  stand,  and  the  cash 
and  stock  so  received  must  be  brought  into 
the  accounting.  The  formation  of  the  cor- 
poration being  illegal,  Mr.  Levering  is  not 
entitled  to  any  salary  for  acting  as  its  pres* 
ident,  and  the  $15,300  received  as  such  must 
also  be  brought  into  the  accounting.  This 
restores  the  legal  statue  quo  of  the  parties, 
and  Mr.  Whittemore  must  be  allowed  a  rea^ 
sonable  compensation  as  trustee  for  manag- 
ing the  trust  property.  Traoy  v.  Oravoia 
B,  Co,  13  Mo.  App.  295,  84  Mo.  210;  Kemp 
V.  Foster,  22  Mo.  App.  loo.  cit.  649;  Chimhle 
V.  Oibsofij  59  Mo.  U)o.  oit.  593. 

The  decree  of  the  circuit  court  was  rigbt, 
and  the  orders  made  regular  and  proper, 
and  it  is  therefore  affirm^. 

All  concur. 


NEBRASKA  SUPREME  COURT. 


Jesse  LOWE  et  al. 

V. 

PROSPECT  HILL  CEMETERY  ASSOCIA- 
TION ei  al.,  Appts, 

(58  Neb.  94.) 

■ 

•1.     The  evidence  set  out  In  the  opin- 
ion, and  held  to  snstaln  the  flndlnv 

of  the  district  court  tbat  the  proposed  use  by 
appellant  ot  its  ground  for  Interring  therein 
dead   bodies  wonld  probably  result   in   con- 

^Headnotes  by  Raoak,  C. 

Nora. — ^For  restriction  on  use  of  lands  for 
cemetery  parposes,  see  also  Newark  v.  Watson 
(N.  J.)  24  L.  R.  A.  843,  and  Re  Bohen  (Cal.) 
M  L.  B.  A.  618. 

FoiT  Injanetlon  against  monldpallty  to  re- 
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tamlnatlng  the  waters  of  appellees'  wells 
with  disease  germs,  and  thns  endanger  the 
health  and  lives  of  appellees  and  their  fami- 
lies. 

8.     A  nse  made  hy  one  of  his  propertr 
^rhlch  frorka  an  Irreparable  Injury  to 

the  property  of  his  neighbor,  or  whereby  the 
nnwTltten,  but  accepted,  law  of  decency  Is 
violated,  or  which  deprives  his  neighbor  of 
the  reasonable  and  comfortable  use  of  his 
property,  or  w4ilch  will  probably  endanger 
the  health  and  life  of  his  neighbor.  Is  a  pri- 
vate nuisance,  and  may  be  enjoined. 

S.     In  sneh  a  case,  to  anthorlae  the  fln- 

Btraln  such  use,  see  also  note  to  Atlanta  v.  War- 
nock   (Gs.)  23  L.  R.  A.  808. 

For  Injunction  by  municipality  s^alnst  nui- 
sance polluting  waters,  see  note  to  Waverly  ▼. 
Page  (Iowa)  40  L.  R.  A.  465. 
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Junction,  It  must  be  eatabllahed  by  satis- 
factory evidence  tliat  the  Injury  threatened 
or  apprehended  will  probably  result. 
4.     A  court  of  eavity  liaa  Jnriaclletflon 

to  enjoin  a  threatened  injury,  whenever  Its 
nature  is  such  that  it  cannot  be  adequately 
compensated  In  damages  and  its  continuance 
would  occasion  a  constantly  recurring  sriev- 
ance. 

6.  Held,   nnder  tbe   eatabllabed   facta, 

ttiat  appellees  were  without  an  adequate 
remedy  at  law  for  the  redress  of  the  appre- 
hended injuries  of  which  they  complained. 
6«  Neltlier  eonrta  nor  leffialatnrea,  ex- 
cept on  the  demand  of  the  state  and  for  Its 
use,  can  compel  one  citizen  to  sell  his  prop- 
erty, even  for  its  full  value,  to  his  neigh- 
bor for  the  latter's  private  use. 

7.  The  eltiaen  ia  entitled  to  the  nae 
and  enjoyment  of  tlie  liffht  and  the 
air  over,  and  the  water  beneath,  the  surface 
of  his  premises,  and,  in  order  that  his  neigh- 
bor may  devote  his  property  to  a  particular 
use,  cannot  be  compelled  to  surrender  those 
rights,  even  If  fully  paid  therefor. 

8.  Tlie  objeet  of  an  aetlon  to  enjoin  a 
private  nnlaanee  Is  to  prevent  the  defend- 
ant from  using  his  property  in  such  a  man- 
ner aa  will  disturb  the  plalntilf  In  the  reason* 
able  use  and  occupation  of  his  property. 

••  A  tenant  for  life  or  years,  rightfully 
in  possesslim  oC  real  estate,  may  maintain 
such  an  action. 

10.  A  defense  In  the  natnre  of  a  con- 
feaaion  and  avoidance,  to  be  available,  must 
be  pleaded. 

(February  28,  1899.) 

APPEAL  hj  defendants  from  a  decree  of 
the  Distriot  Ck>urt  for  Douglas  County 
in  Hayor  of  plaintifTa  in  a  suit  brought  to 
enjoin  defendants  from  using  certain  ground 
for  cemetery  purposes.     Affirmed, 

The  facts  are  stated  in  the  Gonamissioner's 
opinion. 

Messrs.  O.  A.  Baldwin,  W.  D.  Beckett, 
and  £•  Wakeley  for  appellants. 

Mr.  Francis  A*  Brogan,  for  appellees: 

The  proposed  cemetery  would  constitute  a 
private  nuisance  at  common  law. 

Lafiin  d  B.  Powder  Co,  v.  Teamey,  131 
111.  322,  7  L.  R.  A.  262,  23  N.  E.  389;  Jung 
V.  Neraz,  71  Tex.  396,  9  S.  W.  344;  Clark  v. 
Latorence,  59  N.  C.  (6  Jones,  Eq.)  83,  78  Am. 
Dec.  241;  Barnes  v.  Hathom,  54  Me.  124; 
OUford  V.  Babies'  Hospital,  21  Abb.  N.  C. 
169,  1  N.  y.  Supp.  448;  Hurlhut  v.  McKone, 
55  Conn.  31,  10  Atl.  164;  Rodenhansen  ▼. 
Craven,  141  Pa.  546,  21  Atl.  774;  Pennsyl- 
vania Lead  Co.'s  Appeal,  96  Pa.  116,  42  Am. 
Rep.  534;  Haugh's  Appeal,  102  Pa.  42,  48 
Am.  Rep.  193;  Adams  v.  Ohio  Falls  Car  Co, 
131  Jnd.  375,  31  N.  E.  57 ;  Vlotoes  y,  Stafford- 
shire Potteries  Watenoorks  Co,  L.  R.  8 
Ch.  135;  People  v.  Detroit  White  Lead 
Works,  82  Mich.  471,  9  L.  R.  A.  722,  46  N. 
W.  735;  Bradij  v.  Weeks,  3  Barb.  157 ;  Wier's 
Appeal,  74  Pa.  230;  St.  Helen's  Smelting  Co. 
V.  Tipping,  11  H.  L.  Cas.  642;  Crump  v. 
Lambert,  L.  R.  3  Eq.  409 ;  House  ▼.  MetoaXf, 
27  Conn.  039;  Com.  v.  Upton,  6  Gray,  473; 
Mulligan  r,  Elias,  12  Abb.  Pr.  N.  S.  259; 
Campbell  v.  Seaman,  63  N.  Y.  568,  20  Am. 
Rep.  567;  Boston  Ferrule  Co.  r.  Hills,  159 
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Mass.  147,  20  L.  R.  A.  844,  34  N.  E.  85; 
FarreU  v.  Cook,  16  Neb.  483,  20  N.  W.  720; 
Sapp  y.  Roberts,  18  Neb.  299,  25  N.  W.  96; 
Barton  y.  Union  Cattle  Co,  28  Neb.  350,  7 
L.  R.  A.  457,  44  N.  W.  454;  Davis  y.  Lond- 
green,  8  Neb.  43. 

In  Beatrice  Gas  Co.  v.  Thomas,  41  Neb. 
662,  59  N.  W.  925,  the  ooui-t  has  refused  to 
follow  the  rule,  if  there  is  any  such  settled 
rule  elsewhere,  that  subterranean  pollution 
may  not  be  a  ground  of  action. 

Anheuser-Busch  Brewing  Asso.  V.  Peter- 
son, 41  Neb.  897,  60  N.  W.  373. 


.,  C,  filed  the  following  opinion : 
The  Prospect  Hill  Cemetery  Association 
is  a  corporation  organized  under  the  laws  of 
the  state.  As  its  name  indicates,  it  is  engaged 
in  the  business  of  interring  the  dead,  ana  in 
conducting  and  maintaining  a  cemetery,  in 
the  city  of  Omaha.  The  space  on  the  accom- 
panying map  marked  "Prospect  HiU  Ceme- 
tery^' indicates  the  site  of  an  old  cemetery  be- 
longing to  this  corporation,  which  has  been 
used  for  burying  the  dead  for  a  long  number 
of  years;  was  established  when  the  city  of 
Omaha  was  a  frontier  town ;  and,  at  the  time 
such  cemetery  was  established,  it  was  out- 
side the  residence  portions  of  said  city.  The 
space  on  the  map  immediately  south  of  Pros- 
pect Hill  Cemetery,  marked  "Addition  to 
Cemetery,"  also  belongs  to  the  Prospect  Hill 
Cemetery  Association,  and  the  land  which 
that  space  represents  is  used  by  the  cemetery 
association,  and  has  been  for  a  number  of 
years,  as  a  part  of  the  original  Prospect  Hill 
Cemetery.  The  cemetery  association  also 
owns  the  strip  south  of  the  addition,  and 
marked  on  the  map,  "lAnd  proposed  to  be 
used  for  burials."  The  association  acquired 
the  legal  title  to  this  property  in  1895,  and 
was  t&ing  steps  to  cause  the  same  to  be  sur- 
veyed into  burial  lots,  intending  to  sell  those 
lots  and  bury  therein  the  dead,  when  Jesse 
Lowe,  Martin  R.  Pruitte,  and  Nathan  Ste- 
vens, the  owners  of  lots  marked  "L,"  "L," 
"S,"  and  "P"  on  map,  in  behalf  of  themselves, 
and  all  others  similarly  interested  and  situ- 
ated who  might  desire  to  come  into  the  suit 
and  contribute  to  the  expenses  thereof , brought 
this  suit  to  the  district  court  of  Douglas 
county  to  enjoin  the  cemetery  association 
from  interring,  or  permitting  to  be  interred, 
dead  bodies  in  said  strip  of  land  south  of  the 
addition  to  said  cemetery.  Lowe  and  others 
based  their  right  to  the  injunction  asked  on 
two  grounds:  (1)  That  intermente  in  the 
strip  of  land  proposed  to  be  devoted  to  ceme- 
tery purposes  would  pollute  and  poison  the 
water  in  the  wells  of  Lowe  and  others,  and 
that  in  other  wells  in  the  vicinity,  in  that 
disease  germs  or  microbes  would  be  carried 
from  the  decomposing  interred  bodies,  by 
moisture  seeping  from  the  ffraves  through 
the  pores  of  the  soil  into  tke  wells;  tluit 
thereby  the  health  and  lives  of  the  inhabit- 
ante  of  such  locality  would  be  endangered, 
the  comfortable  use  and  enjoyment  of  their 
property  would  be  interfered  with,  and  the 
neighborhood  and  locality  would  be  rendered 
unhealthful,  and  the  real  estate,  which  in 
that  vicinily  was  used  exclusively  for  reii* 
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denee  pnrpoeas,  would  be  rendered  TaludcM, 
uid  tbpruore  t1i<>  use  b^  th«  said  cemetery 
aMoci&tioii  of  Mid  ltuid«  for  interring  there- 
in dead  bodie*  would  eonititute  a  private 
nniiance  at  oomnion  law.     (2)  That  the 


violate  the  ordinaoces  of  the  city  of  Omaha. 
The  diatriet  court  enterod  a  decree  in  accord- 
ance with  the  prayer  of  the  petition  of  Lowe 
and  other* ;  nnd  the  cemetery  aaaociation  has 
appealed. 

1.  W(>  dispose  of  the  second  ground  on 
which  the  application  for  injunction  was 
based  first.  We  cannot  see  that  it  would 
ButiserTe  any  useful  purpose  to  set  out  in 
this  opinion  the  history  of  the  title  of  the 
cemetery  association  to  this  piece  of  real 
estate  and  the  argument  of  the  association 
that  to  devote  it  to  the  puntoses  of  interring 
therein  dead  bodies  would  not  violate  the 
ordinances  of  the  city  of  Omaha.  We  haTe 
carefully  studied  both  the  history  and  the 
argument  and  have  not  the  slightest  doubt 
that  the  ordinances   of  the   city   ef   Omaha 


forbid  the  cemetery  association  from  inter- 
ring dead  bodies  in  the  strip  of  land  in  con- 
tioversy;  and,  without  determining  whether 
the  appdlees  made  such  a  showing  as  would 
entitle  them  to  this  injunction  Mcause  the 
interring  of  dead  l>odies  in  the  land  by  the 
eemeterj'  association  would  violate  the  ordi- 
nances of  the  city  of  Omaha,  we  proceed  to 
inquire  whether  the  decree  of  the  district 
court  can  be  sustained  upon  the  ground  that 
the  use  proposed  to  be  made  by  the  cemetery 
association  of  its  ground  would  constitute 
a  private  nuisance  at  common  law,  and  that 
the  appellees  were  entitled  to  the  injunction 
given  them  upon  that  ground. 

2.  The  appellant  earneetly  insists  that  the 
evidence  in  the  record  is  insufficient  to  sup- 
port the  court's  finding  that  the  use  of  this 
strip  of  land  by  the  cemetery  association  for 
interring,  therein  dead  bodies  would  proba- 
bly or  likely  pollute  snd  poison  the  wat«r  in 
the  wells  m  the  vicinity  as  claimed,  and 
therefore  the  evidence  does  not  sustain  the 
court's  finding  that  the  proposed  use  of  this 
laud    by    the    cemetery    association    would 
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ooustitute  a  private  nuisance.    The  undis* 
puted  evidence  is  that  Proepeet  Hill  Ceme- 
tery is  located  on  the  creet  of  a  hill ;  tha»t  the 
ground  slopes  rapidly  in  all  directions;  tihat 
the  original  cemetery,  the  addition,  and  the 
strip  of  land  now  proposed  to  be  devoted  to 
cemetery  purposes  are  all  higher  than  the 
property  of  the  appelleea  and  me  other  prop- 
erty in  that  locality;  that  the  property  on 
the  east,  south,  and  wetft  of  the  strip  of  land 
proposed  to  be  devoted  to  cemetery  purposes 
IS  laid  out  in  residence  lots;  that  many  of 
the«e  lots  are  occupied  for  residence  pur- 
poses ;  that  the  city  of  Omaha,  in  the  last 
fifteen  years,  has  so  increased  in  population 
that  €he  cemetery  grounds  are  now  within 
the  residence  district  of  the  city;  that  the 
ground  proposed  to  be  devoted  to  cemetery 
purposes  is  sufiicient  for  2,000  interments. 
There  is  in  the  record  a  seeming  cpnflict  of 
evidence  as  to  the  nature  of  the  subsoil^ or 
the  earth  underlying  the  cemetery  and  the 
lands  in  its  immediate  vicinity.    The  wit- 
nesses for  the  appellant  made  it  out  a  dry, 
compact  clay,  without  seam,  fissure,  or  pore; 
the  witnesses  for  appellees,  a  porous  one, — 
a  loess  containing  about  80  per  cent  of  silica, 
and  possessing  great  absorptive  properties 
and  powers.    But  the  witnesses  of  the  appel- 
lant on  this  subject  were  well  and  grave 
diggers  and  graders;  they  had  no  geologi- 
cal or  scientific  knowledge  of  the  nature  and 
pioperties  of  this  soil.    The  evidence  of  ap- 
pellees on  this  subject  was  scientific;   was 
of   a   character   that  convinces   the  under- 
standing and   convicts   the  judgment,   and 
leaves  no  doubt  in  the  mind  that  the  earth 
under  the  cemetery  and  the  lands  in  its  vi- 
cinity  is   a   da^,   highly   siliceous,   highly 
porous,  and  having  great  absorptive  powers. 
In  a  geolo^^cal  sense,  it  is  loess.    It  is  not 
an  impervious  soil.    No  'Hiardpan,"  for  the 
depth  of  more  than  100  feet,  is  found  below 
the  surface  of  the  earth  at  this  cemetery. 
But  this  conclusion  does  not  impugn  the 
motives  or  veracitjir  of  appellant's  witnesses. 
They  did  not  see  m  this  earth  the  silica  as 
segregated    sand,    and    thought    there    was 
none.    They  did  not  see  the  seams  and  fis- 
sures in  the  earth,  and  concluded  it  was  com- 
pact,   and    practically    impervious.    Their 
evidence,  then,  while  honest  enough,  was,  on 
this  subject,  of  Httlo  value,  because  of  their 
lack  of  scientific  knowledge  in  the  premises. 
Ko  doubt  these  witnesses,  and  thousands  of 
others,  would  honestlv  tesrtify  that  a  drop  of 
clear  water  or  a  rosebud  had  in  it  no  living 
organisms,  and  base  their  evidence  on  the 
fauct  that,  though  thej'  had  seen  millions  of 
rosebuds  and  drops  of  water,  they  had  never 
observed   a   living  thing   in   either.    These 
witnesses  would  perhaps  have  testified  that 
a  piece  of  polish»i  steel  had  no  pores  in  it; 
but    what    would    this    evidence    be    worth 
against  that  of  a  trained  microscopist  that 
the  water  and  the  rosebud  were  teeminff  with 
living  animalcules  and  that  the  steel   had 
millions   of   pores.    The     appellant's    wit- 
nesses did  not  find  in  the  wells  and  graves 
they  dug  streamlets  flowing  through  visible 
fissures, — did  not  find  the  earth  watersoaked 
and  wet, — and  therefore  concluded  that  the 
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rains  and  snows  which  fell  on  the  aurface 
did  not  sink  into  the  earth,  and  that,  there- 
fore, there  was  no  moisture  in  this  subsoil; 
and  yet  on  these  grounds  there  were  trees 
growing,  whose  roots  extended  many  feet 
below  we  surface.  The  inference  of  an  abso- 
lutely dry  soil  was  not  the  logical  one  from 
the  established  facts.  The  evidence  of  the 
appelleee  established  another  thing,  namely: 
That,  if  a  well  be  sunk  on  these  premises, 
the  particles  of  moisture  held  in  the  soil  of 
the  well  wall  would  seep  into  the  well;  the 
spaces  in  the  soil  vacated  by  this  moisture 
would  at  once  be  filled  by  the  moisture  in  the 
soil  adjoining,  and  these  vacated  spaces  filled 
by  the  moisture  in  the  adjacent  soil,  and  so 
on,  until  such  a  well  would  establish  for 
itself,  and  into  itself,  a  drainage  of  moisture 
from  a  portion  of  tiie  surrounding  earth,  cone 
shaped,  whose  base  would  be  the  surface  of 
the  earth,  and  whose  diameter  would  be 
many  times  that  of  the  depth  of  the  well; 
that  wells  sunk  on  the  premises  of  the  ap- 
pellees, and  on  lands  in  tneir  vicinity,  would 
thus  draift  into  themselves  moisture  in  the 
ground  proposed  to  be  used  for  cemetery 
purposes. 

The 'evidence  in  behalf  of  both  parties  to 
this  controversy  shows,  without  confiict,  that 
conta^ous  and  infectious  diseases  such  as 
typhoid  and  scarlet  fevers  and  diphtheria  are 
caused  by  Uie  presence  in  the  system,  blood, 
stomach,  of  the  human,  of  infinitesimal  mi- 
croscopic microbes,  fferms,  living  organisms; 
that  on  the  death  of  the  human  these  germs 
multiply  and  reproduce  themselves  in  count- 
less numbers ;  that  in  the  grave  they  flourish 
in  the  liquids  of  the  decomposing  body;  that 
tliey  live  and  flourish  in  any  moisture;  that 
they  live  for  an  indefinite  length  of  time; 
that  they  become  inactive  when  exposed  to  a 
condition  of  drvnese,  but  upon  coming  in 
contact  with  moisture  their  activity  revives; 
that  some  classes  of  these  germs  live  in 
oxygen,  some  cannot  live  in  that  gas,  and  that 
some  live  either  in  or  out  of  it;  that  such  a 
soil  as  that  underlying  the  cemetery  in  con- 
troversy is  not  a  gei-micide, — thai  is,  that 
the  germ  is  not  destroyed  by  coming  in  con- 
tact with  that  soil;  that  moisture  sinking 
and  seeping  into  the  pores  of  the  c&rth  will 
carry  tnese  germs,  living  and  active,  from 
graves,  for  oonsiderable  distances;  that,  if 
moisture  containing  these  germs  seeps  into 
a  well,  the  germs  will  communicate  to  per- 
sons using  the  water  the  disease  of  which, 
the  body  died  from  whence  the  germ  sprang, 
— if  the  body  died  of  consumption,  the  germ 
is  a  consumptive  one,  and  will  communicate 
that  disease,  and  if  the  body  died  of  diph- 
theria, the  germ  is  a  diphtheritic  one,  and 
will  communicate  that  disease;  that  the  sub- 
stances best  adapted  for  the  transmission  of 
these  germs  to  the  human  are  water  and 
milk;  that  so  infinitesimal  and  so  persistent 
are  these  germs  that  if  vessels  be  rinsed  in 
well  water  infected  with  them,  and  then  used 
for  milk,  they  will  or  may  be  present  in  the 
moisture  on  the  sides  or  bottom  of  the  vessel, 
and  thus  get  into  the  milk  and  communi- 
cate to  one  drinking  it  the  disease  of  which 
they  are  the  oroduct. 
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Then  is  a  sharp  oanflict  in  the  eyidenoe  on 
this  onestioD,  namely,  whether  these  germs 
were  lilcely  to  or  would  probably  be  carried 
by  the  li<}uid  of  the  deoompoeing  bodies  and 
other  moisture  seeping  into  the  graves,  and 
thenoe  sinking  into  the  earth  from  the 
grayes  to  the  wells  of  appellees;  the  nature 
of  the  soil,  the  oontour  of  the  cemetery 
grounds,  the  quantity  of  liquid  matter  set 
free  by  decomposing  human,  oodles,  and  the 
sainuai  precipitation  of  moisture  considered. 
The  evidance  shows  that  about  80  per  cent  of 
human  body  is  liquid,  and  that  the  annual 
piecipitation  of  moisture  is  23  inches  plus; 
and  experiments  show  that  soil  which  has 
been  cultivated  or  dug  up  will  absorb  nine 
or  ten  times  the  amount  of  the  moisture 
which  falls  upon  it  that  the  unbroken  6od 
will.  Sketches  of  the  Physical  Geography 
and  Geology  of  Nebraska,  by  Aughey,  p.  45. 
The  witnesfies  for  appellant  gave  it  as  their 
opinion  that  these  germs  were  not  likely  or 
would  not  find  their  way  from  the  craves  to 
the  wells.  The  witnesses  of  appellees  were 
of  the  contrary  opinion.  The  district  court 
adopted  the  opimon  of  appellees'  Yritnesses. 
We  cannot  say  that  it  erred  in  this.  Indeed, 
we  think  it  did  not.  The  evidence  showed 
that  some  years  before  this  trial  occurred 
such  diseases  as  typhoid  and  scarlet  fever 
and  diphtheria  were  more  prevalent  in 
the  vicinity  of  what  is  now  the  old  ceme- 
tery than  elsewhere  in  the  city  of  Omaha; 
that  the  families  aiflicted  with  those  diseases 
used  water  from  wells;  and  an  eminent 
physician  testified  that,  in  his  opinion,  such 
diseases  were  commumoated  by  germs  which 
had  found  their  way  from  the  old  cemetery 
to  the  wells. 

Counsel  for  appellant  say  that  the  finding 
of  the  district  court  rests  upon  ''theories  of 
self-styled  exports."  We  think  this  criti- 
cism unwarranted.  The  physicians  who 
testified  in  this  case — Grunimer  and  Sum- 
mers for  appellees,  and  Grossman  for  ap- 
pellant, not  to  mention  others — ^were  not 
physicians  of  the  ordinary  type.  They  were 
and  are  men  deeply  learned  in  the  nature 
and  cause  of  disease.  They  are  not  merely 
physicians,  but  they  are  scientists.  The  evi- 
dence given  bv  them  did  not  consist  of  theo- 
ries evolved  from  their  inner  consciousness. 
Their  evidence  did  not  consist  of  guesses  and 
conjectures.  As  witnesses,  they  detailed  the 
results  of  scientific  experiments;  they  gave 
the  logical  scientific  results  deducible  from 
established  facts;  they  told  what  answers 
nature  had  given  to  scientific  inquiries  put 
to  her  by  men  skilled  in  scientific  pursuits. 
The  evidence  of  these  men  was  not  that  of 
the  ordinary  expert,  called  to  give  his  opin- 
ion about  a  matter  of  common  knowledge; 
and,  in  the  presence  of  the  knowledge  and 
opinions  of  such  men  as  these  witnesses,  the 
criticism  of  the  advocate  and  the  precon- 
ceived opinions  of  the  judge  should  yield. 
We  are  of  opinion  that  the  evidence  amply 
sustains  the  district  court's  finding  that  the 
proposed  use  by  appellant  of  its  ground  for 
interring  therein  dead  bodies  would  proba- 
bly result  in  contaminating  the  water  of  ap- 
pellee's wells,  and  that  of  others  in  the  vi- 


cinity, with  disease  germs,  and  thus  endan- 
ger the  health  and  lives  of  appellees  and 
their  families. 

3.  These  facts  established,  the  law  of  the 
case  is  simple.  We  cannot  better  express  our 
views  on  this  subject  than  to  quote  from 
the  opinion  of  Clark  y,  Lawrence,  59  N.  C. 
(6  Jones,  Eq.)  83,  78  Am.  Dec  241,  which 
was  an  action  to  enjoin  parties  from  main- 
taining a  cemetery.  The  court  said:  ''The 
jurisdiction  of  the  court  of  equity  to  re- 
strain, by  an  injunction,  the  erection  or  con- 
tinuance of  a  nuisance,  either  public  or  pri- 
vate, which  is  likely  to  produce  an  irrepara- 
ble mischief,  is  well  established.  It  is  equal- 
ly well  settled  that  the  destruction  of,  or  in- 
jury to,  the  health  of  the  inhabitants  of  a 
city  or  town,  or  of  an  individual  and  his  fam- 
ily, is  deemed  a  mischief  of  an  irreparable 
character.  ...  In  cases  of  this  kind, 
the  plaintiff  will  not  have  to  encounter  the 
difficulty  that  a  place  for  the  burial  of  the 
dead,  within  the  limits  of  a  city  or  town,  or 
near  the  residence  of  a  private  person  in  the 
country,  is  considered  a  matter  of  public 
weal.  On  the  contrary,  the  public  senti- 
ment is  already  or  is  becoming  to  be  in  favor 
of  more  secluded  spots,  where  we,  like  the 
patriarch  of  old,  'may  bury  our  dead  out  of 
our  sight.'  Whenever,  then,  it  can  be  clear- 
ly proved  that  a  place  of  sepulture  is  so  sit- 
uated that  the  burial  of  the  dead  there  will 
injure  life  or  health,  either  by  corrupting 
the  surrounding  atmosphere  or  the  water  of 
wells  or  springs,  the  oourt  will  grant  its  in- 
junctive relief,  upon  the  ground  that  the  act 
will  be  a  nuisance  of  a  kind  likely  to  produce 
irreparable  mischief,  and  one  which  cannot 
be  adequately  redressed  by  an  action  at  law." 
See  also  Laflin  d  R.  Powder  Co.  v.  Teamey, 
131  111.  322,  23  N.  E.  389;  Jung  v.  Neraz,  71 
Tex.  396,  9  S.  W.  344;  Barnes  v.  Hathom, 
54  Me.  124.  In  Gilford  v.  Babies'  Hospital, 
21  Abb.  N.  C.  159,  1  N.  Y.  Supp.  448,  the 
court  enjoined  the  proposed  opening  of  a  hos- 
pital for  the  care  of  infants,  on  the  ground 
that  the  locality  in  which  it  was  proposed  to 
locate  the  hospital  was  a  residential  locality, 
and  that  the  probability  of  contagious  dis- 
eases being  disseminated  in  the  neighborhood 
would  threaten  the  comfort  and  security  of 
the  inhabitants.  In  Hurlhui  v.  McKone,  55 
Conn.  31,  10  Atl.  164,  the  maintenance  of  a 
planing  and  moulding  mill  near  the  plain- 
tiff's home  was  enjoined  as  a  private  nui- 
sance, on  the  ground  that  the  smoke  and  dust 
from  it  interfered  with  the  comfortable  and 
reasonable  use  and  enjoyment  of  the  plain- 
tiff's home.  In  Rodenhausen  v.  Craven,  141 
Pa.  546,  21  Atl.  774,  the  establishing  of  a 
carpet-cleaning  establishment  in  the  resi- 
dence locality  of  the  city  was  enjoined  upon 
the  ground  that  the  dust  arising  from  the 
cleaning  of  carpets  would  invade  the  homes 
of  the  people  living  near  by,  and  disturb  their 
reasonable  enjoyment  of  their  homes.  To 
the  same  effect,  see  Haugh's  Appeal,  102  Pa. 
42,  48  Am.  Rep.  193;  Pennsylvania  Lead 
Co,'s  Appeal,  96  Pa.  116,  42  Am.  Rep.  534; 
Adams  v.  Ohio  Falls  Car  Co.  131  Ind.  376, 
31  N.  E.  57 ;  Clowes  v.  Staffordshire  Potter- 
ies Walericorks  Co.  L.  R.  8  Ch.  App.  125. 
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In  Farrell  v.  Cook,  16  Neb.  483,  40  Am.  Bep. 
721,  20  N.  W.  720,  the  owner  of  some  jacks 
and  stallions  was  enjoined  from  keeping  and 
standing  them  for  mares  in  view  of  the  plain- 
tiff's dwelling,  upon  the  ground  that  such  a 
use  of  the  defendant's  property  offended 
against  the  laws  of  decency,  and  was  there- 
fore a  private  nuisance.  In  Barton  v.  Union 
Cattle  Co.  28  Neb.  350,  7  L.  R.  A.  467,  44  N. 
W.  454,  it  was  ruled  that  the  pollution  of  a 
stream  of  water,  by  discharging  into  it  the 
dung,  urine,  etc.,  of  a  large  feed  stable,  thus 
rimaering  the  water  unfit  for  use,  and  creat- 
ing a  stench,  oonstituted  a  nuisance,  and 
should  be  enjoined.  In  Anheuser-Busoh 
Brevoing  Aaso,  v.  Peterson^  41  Neb.  897,  60 
N.  W.  373,  it  was  held  that  the  befouling  of 
a  well  or  cellar  by  filthy  and  noxious  mat- 
ter, permitted  by  the  defendant  to  percolate 
through  the  adjacent  soil,  constituted  a 
nuisance.  To  the  same  effect  is  Beatrice 
Oas  Co,  V.  Thomae,  41  Neb.  602,  59  N.  W. 
925.  These  cases,  then,  are  authority  for 
the  proposition  that  a  use  made  by  one  of 
his  property  which  works  an  irreparable  in- 
jury to  the  property  of  his  neiffhbor;  the  use 
made  by  one  of  his  property  whereby  the  un- 
written, but  accepted,  law  of  decency  is  vio- 
lated; the  use  made  by  one  of  his  property 
whereby  his  neighbor  is  deprived  of  l^e  rea- 
sonably oomforUible  use  and  enjoyment  of 
his  own  property;  the  use  made  by  one  of 
his  property  which  will  probably  or  likely 
endanger  the  health  and  the  life  of  his  neigh- 
bor,— IS  a  private  nuisance,  and  may  be  en- 
joined. 

4.  Counsel  for  appellant  say  that  the  spe- 
cial injury  apprehended  or  charged  to  exist 
must  not  be  a  conjectural,  contingent,  or 
doubtful  one,  but  be  established  by  saitisfac- 
tory  evidence.  We  concede  the  correctness 
of  this  argument,  but  we  think  the  evidence 
in  this  case  brings  the  appellees  within  the 
oontention  of  counsel. 

5.  Again,  it  is  argued  that,  if  the  alleged 
evils  are  apprehended,  the  proofs  must  be 
strong  and  conclusive  that  the  use  to  which 
it  is  proposed  to  put  the  property  will  pro- 
duce the  alleged  nuisance,  and  that  the  courts 
must  wait  until  an  experiment  has  demon- 
strated that  the  use  will  prove  a  nuisance. 
To  this  last  contention  we  do  not  subscribe. 
We  think  the  rule  is  that  a  court  of  eauity 
has  jurisdiction  to  enjoin  a  threatenea  in- 
jury whenever  its  nature  is  such  that  it  can- 
not be  adequately  compensated  for  in  dama- 
ges and  its  continuance  would  occasion  a 
constantly  recurring  grievance.  See  the  rule 
stated  and  the  authorities  collated  in  10  Am. 
&  Eng.  Enc.  Law,  p.  835. 

6.  Another  argument  is  that,  when  one 
asks  for  an  injunction  to  pirotect  him  from 
an  apprehended  danger,  the  court  will  not 
grant  the  injunction  if  it  be  doubtful  wheth- 
er the  apprehended  injury  will  occur;  and 
in  support  of  this  counsel  cite  us  to  Rogers 
V.  Danforth,  9  N.  J.  Eq.  289.  In  that  case 
an  injunction  was  sought  by  the  plaintiffs 
to  prevent  the  defendants  from  erecting  on 
their  lots  buildings  for  the  purposes  of  car- 
rying on  therein  a  factory  for  the  manufac- 
ture of  locomotive  engines  and  other  kinds 
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of  machinery.  It  was  allesed  in  tiie  bill  that 
the  propoeea  building  would  be  witiiin  a  few 
feet  of  the  plaintiff's  property,  which  was  a 
cotton  mill,  and  that  tne  forges  and  furnaces 
of  the  defendants  would  be  dangerous  to  the 
complainants'  cotton  mill,  subjecting  it  to 
imminent  risk  from  fire  and  cinders  escap- 
ing from  the  forjres  and  furnaces.  The  in- 
junction was  denied  because  the  evidence  did 
not  show  that  the  plaintiff's  property  would 
probably  be  endangered  by  the  erection  and 
operation  of  the  forges  and  furnaces.  But 
that  is  not  this  case.  Here  the  evidence  is 
that,  if  the  cemetery  association  is  permitted 
to  bury  dead  bodies  upon  the  strip  of  land  in 
controversy,  the  disease  fferm,  anready  men- 
tioned, will  probably  or  lilcely  be  transmitted 
from  the  dead  body,  by  the  moisture  in  the 
earth,  into  the  water  of  the  wells  of  the  ap- 
pellees, and  if  this  occurs,  and  the  water  be 
used,  it  will  certainly  infect  the  users  of  the 
water  with  dangerous  diseases. 

7.  Another  argument  is  that  the  granting 
or  refusing  of  such  an  injunction  as  the  one 
in  the  case  at  bar  is  discretionary  with  the 
trial  court,  and  in  support  of  that  contention 
we  are  cited  to  Torrey  v.  Camden  d  A.  R. 
Co,  18  N.  J.  Eq.  293;  Bine  v.  Stephens,  33 
Conn.  497,  89  Am.  Dec.  217 ;  Cohb  v.  Smith, 
16  Wis.  662.  The  decisions  cited  sustain  the 
contention  of  counsel,  and  we  have  no  fault 
to  find  with  those  decisions,  as  applied  to 
the  facts  of  the  cases  in  which  they  were 
rendered.  But,  if  the  power  to  grant  an  in- 
junction is  disoretionary,  it  is  a  legal  discre- 
tion, and  in  this  ca.«e  we  certainlpr  cannot  say 
that  the  court  abu&ed  its  discretion  in  grant- 
ing this  injunction. 

8.  Another  argument  is  that  the  appellees 
have  a  complete  and  an  adequate  remedy  at 
law,  and  in  support  of  this  oontention  we  are 
cited  to  Wing  v.  Fairhaven,  8  Cush.  363.  In 
that  case  the  owner  of  a  mill-dam  sought  an 
injunction  to  restrain  the  defendant  from 
openinff  certain  sluices,  and  it  was  claimed 
that,  if  this  was  done,  ihe  water  would  flood 
highways,  and  thus  make  the  dam  a  nui- 
sance. The  court  denied  the  injunction,  upon 
the  grounds  that  such  damages  could  be  com- 
pensated in  money.  Another  case  cited  is 
Dana  v.  Valentine,  5  Met  8.  In  that  case 
the  plaintiff  sought  an  injunction  to  restrain 
the  exercise  of  an  offensive  trade  near  his 
dwelling  house,  on  the  ground  that  it  would 
be  a  nuisance  to  him.  The  defendants'  de- 
fense was  a  prescriptive  right  to  exercise  the 
trade  at  that  place,  and  the  court  held  that 
the  injunction  would  not  issue  until  the  com- 
plainant had  established  his  right  to  redress 
in  a  suit  at  law.  Anot.her  case  cited  If 
Laughlin  v.  Lamasco  City  Trustees,  6  Ind. 
223.  In  this  case  the  city  of  Lamasco  sought 
to  enjoin  the  defendants  from  constructing 
a  wharf.  The  court  said:  "The  wharf  in 
question  appears  to  encroach  in  some  meas- 
ure upon  tlie  public  thoroughfare  known  ae 
the  'Ohio  River.'  But  it  does  not  seem  very 
probable  that  it  will  interfere  with  or  in- 
commode the  public.  And  as  the 'wharf  is 
not  a  nuisance  in  itself, — is  not  likely  to  be- 
come so, — and  the  alleffed  injuries  feared  cs 
impending  being,  according  to  the  o«se  made 
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by  the  affidavits,  more  fanciful  than  real,  we 
think  it  one  of  the  oases  contemplated  by  the 
authorities  in  which  a  court  of  equity  will 
refuse  to  act  without  an  adjudication  at  law. 
If  the  complainants  place  it  on  the  ground  of 
a  privato  nuisance,  they  concede  too  much 
for  it  is  not  to  prevent  ever^  inconvenience 
or  injury  ihaA  tne  courts  will  interpose  by 
injunction.  That  extraordinary  power  will 
be  exercised  in  such  cases  only  as  cannot  be 
adequately  compensated,  and  Uius  their  repe- 
tition or  continuance  prevented,  by  damages 
at  law."  StJil  another  case  cited  is  Dunning 
V.  Aurora,  40  111.  481.  In  tiiat  case  the 
plaintiff  sought  to  have  the  court  declare  a 
nuisance,  and  order  removed,  certain  wood- 
en building,  which  had  been  removed  from 
one  plaxse  m  the  city  of  Aurora,  and  located 
on  lots  near  the  complainant's  property.  The 
court  declined  to  pass  upon  the  question  as 
to  whether  the  wooden  buildings  constituted 
a  nuisance,  and  remanded  the  case  to  the  nisi 
prius  courts  to  have  that  fact  determined  by 
a  jur^.  The  court,  however,  said  that,  where 
a  building  whidi  has  been  erected  is  com- 
plained of  as  a  nuisance,  a  court  of  equity 
would  not,  unless  in  an  extreme  case,  inter- 
fere to  remove  it.  If  it  were  to  be  occupied 
for  a  business,  or  for  a  storage  of  dangerous 
combustibles,  which  might  endanger  the  lives 
of  persons  or  the  destruction  of  property  in 
the  vicinity  before  the  question  could  be 
Daesed  upon  by  a  jury,  it  miffht  be  otherwise. 
Not  one  of  tiiese  cases  is  of  controlling  au- 
thority here.  The  claim  in  this  case  is  that 
the  use  which  the  appellant  proposes  to  make 
ol  its  property  will  probahlv  or  likely  poison 
the  waters  in  the  wells  of  the  appellees  with 
the  disease  germs  from  the  cemetery,  and 
thus  destroy  the  health,  if  not  the  lives,  of 
the  appellees  and  their  families.  What  rem- 
edy does  the  law  afford  for  this  injury?  Will 
a  money  judgment  compensate  the  appellees 
for  the  loss  of  a  wife  or  ohildT  In  this  oon- 
neelion,  it  seems  to  be  the  contention  of 
counsel  for  appeJlaat  that  the  appellees  may 
abandon  the  use  .of  their  wells,  and  procure 
water  from  the  city  waterworks,  and  that 
their  expenses  and  damaees  in  this  respect 
can  be  fully  compensated  m  an  action  at  law 
against  the  appellant.  This  argument  is 
t^hnically  correct.  No  doubt  the  appellant 
may  make  good  to  the  appellees  all  the  costs, 
expenses,  and  damages  which  they  would 
sustain  by  abandoning  the  use  of  their  wells 
and  procuring  water  from  the  city  water- 
works. But  this  argument  would  wipe  out 
of  existence  the  law  of  private  nuisance,  be- 
cause'it  assumes  that,  if  one  is  able  to  pay 
his  neighbor  the  full  value  of  his  property, 
he  then  may  erect  and  carry  on  upon  his 
property  any  such  business  as  he  chooses,  no 
matter  how  offensive  it  may  be, — ^no  matter 
if  the  conduct  of  the  business  would  endan- 
ger the  life  and  health  of  a  neighbor, — since 
tie  can  compensate  this  neighbor  in  damages 
by  paying  him  the  full  value  of  his  proper- 
ty, and  the  neighbor  may  go  elsewhere.  In 
other  words,  it  denies  the  neighbor  the  right 
to  the  reasonable  use  and  enjoyment  of  his 
property,  and  compels  him,  whether  he  wish- 
es or  not,  to  sell  his  property  to  the  party 
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who  wishes  to  erect  a  slaughter  house  or 
other  offensive  institution  on  an  adjoining 
lot.  We  do  not  understand  that  either 
courts  or  legislatures,  except  on  the  demand 
of  the  sovereign  and  for  its  use,  can  compel 
one  citizen,  even  for  a  valuable  considera- 
tion, to  sell  his  property  to  his  neighbor  for 
his  private  use.  The  appellees  are  entitled 
to  enjoy  the  light  and  the  air  over  their 
premises,  and  entitled  to  enjoy  the  water 
beneath  the  surface  of  their  premises;  and, 
in  order  that  their  neighbors  may  devote 
their  lands  to  the  burial  therein  of  the  dead, 
the  appellees  cannot  be  compelled  to  surren- 
der their  rights  under  the  earth,  nor  over  it, 
even  if  fully  compensated. 

9.  Another  argument  is  that  the  appellees 
cannot  maintain  this  suit,  because  it  is  said 
that  the  appellees  Pruitte  and  Stevens  are 
not  the  owners  of  the  title  to  the  premises 
occupied  by  them.  At  the  time  of  the  in- 
stitution of  this  suit,  Pruitte  was  occupying 
under  a  contract  of  purchase.  He  had  paid 
the  purchase  money,  and  made  improve- 
ments upon  the  real  estate,  but  his  contract 
was  held  in  trust  for  him  by  his  mother, 
who  lived  in  his  family.  Stevens  had  fee- 
nimple  title  to  his  property,  but  at  the  time 
this  suit  was  brought  a  proceeding  to  fore-, 
close  a  mortgage  on  the  lot  had  Men  insti- 
tuted, gone  to  decree,  and  before  the  trial,  at 
least,  Uie  sale  of  the  property  occurred.  An 
appeal  had  been  taken  from  this  to  the  su- 
preme court,  and  the  sale  superseded  by 
bond.  Notwithstanding  all  these  things, 
Pruitte  and  Stevens,  at  the  time  this  suit 
was  brought  and  at  the  time  of  the  trial, 
were  the  owners  of  the  real  estate  upon 
which  they  resided.  Philadelphia  Mortg.  d 
T,  Co.  V.  Ouatus,  66  Neb.  436,  75  N.  W.  1107 ; 
Leader  v.  Tiemey,  46  Neb.  763,  64  N.  W. 
226.  We  do  not  understand  that,  to  enable 
the  plaintiff  to  maintain  a  suit  like  this,  it 
is  necessary  that  he  should  be  vested  with 
the  legal  title  to  the  real  estate  upon  which 
he  lives.  The  object  of  this  action,  and  such 
actions  as  this,  is  to  prevent  the  defendant 
from  putting  his  property  to  such  a  use  as 
would  disturb  the  plaintiff  in  the  reasonable 
use  and  occupation  of  the  property  on  which 
he  resides ;  and  we  see  no  reason  why  a  ten- 
ant for  years  or  for  life,  rightfully  in  pos- 
session of  real  estate,  might  not  maintain 
such  an  action  as  this.  Jung  v.  Neraz,  71 
Tex.  396,  9  S.  W.  344;  Smith  v.  Phillips,  8 
Phila.  10;  Central  R.  Co,  v.  English,  73  Qa. 
366. 

The  decree  under  consideration  does  not 
rest  solely  upon  the  proposition  that  to  per- 
mit the  appellant  to  use  his  property  for 
cemetery  purposes  would  depreciate  the 
value  of  the  real  estate  of  the  appellees,  but 
it  is  grounded  upon  the  theory  that  to  per- 
mit the  appellant  to  use  its  property  for 
cemetery  purposes  would  deprive  the  appel- 
lees of  the  reasonably  comfortable  use  and 
occupancy  of  the  premises  of  which  they  are 
in  the  rightful  possession,  and  endanger 
their  healUi  and  lives  and  that  of  their  fami- 
lies. 

10.  A  final  contention  of  the  appellant  is 
that  it  is   not   the  interments   themselves 
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which  would  constitute  a  nuisance,  but  the 
methods  of  those  interments,  and  that  the 
court  should  not  have  enjoined  interments 
absolutely  or  unconditionally,  but  only  inter- 
ments in  such  a  method  as  would  constitute 
a  nuisance ;  and  it  is  insisted  that  the  decree 
of  the  district  court  should  be  so  modified  as 
to  permit  the  appellant  to  use  its  grounds  for 
the  purposes  of  interring  dead  b^ies  there- 
in under  such  rules  and  regulations  as  may 
be  prescribed  by  the  board  of  health  of  the 
city  of  Omaha.  A  sufficient  answer  to  this 
contention,  if  we  concede — which  we  do  not 
— that  this  would  be  a  defense,  is  that  no 
such  issue  was  tendered  by  the  pleadings  in 
this  case.  The  appellant  in  its  answer  did 
not  suggest  to  the  district  court  that  it 
could  make,  or  cause  to  be  made,  interments 
in  its  grounds  in  such  a  manner  that  no  in- 
jury would  result  therefrom;  nor  did  the 
appellant  in  its  answer  suggest  to  the  dis- 
trict court  that  the  board  of  health  of  the 
city  of  Omaha  had  prescribed  any  rules  or 
regulations  for  the  interment  of  dead  bod- 
ies, much  less  that  thev  had  prescribed  rules 
and  regulations  which,  if  complied  with, 
would  render  the  interment  of  dead  bodies 
in  the  grounds  of  the  appellant  harmless. 
The  defense  is  one  in  the  nature  of  a  con- 
fession and  avoidance,  and  one  the  appellant 
should  have  set  up  in  its  answer  in  the  court 
below.  We  cannot  determine  from  this  rec- 
ord whether  the  appellant  may  make  inter- 
ments in  its  grounds  in  such  manner  that 
they  will  be  harmless.  We  must  decide  the 
case  on  the  record  before  us. 
The  decree  miMt  he,  and  is,  afprmed. 

Rehearing  denied  June  21,  1899. 


Henry  GERNER,  Plff,  in  Err^ 

V. 

Charles  W.  MOSHER  et  dL 

(58  Neb.  185.) 

*1.  IVIiere  a  cause  baa  been  removed 
from  a  state  court  to  tbe  Federal 
eonrt,  and  has  been  by  that  court  remanded 
to  the  state  court  for  want  of  jurisdiction,  It 
Is  the  duty  of  the  state  court,  in  subsequent 
proceedings,  to  treat  as  ooocluBlTe  upon  It 
the  decision  of  the  Federal  court  on  the  ques- 
tion of  Jurisdiction. 

8.  Aaaamliiflr  it  to  be  tbe  rlffbt  of  a 
•tockbolder  In  a  corporation  to  ex- 
amine tbe  books  thereof,  it  is  not,  as  a 
matter  of  law,  his  duty  to  do  so,  after  becom- 
Ini;  a  stockholder,  for  the  purpose  of  ascer- 
taining whether  or  not  he  has  been  defrauded 
In  the  purchase  of  such  stock;  he  not  being 
aware  of  any  fact  leading  to  a  suspicion  that 
he  may  have  been  so  defrauded. 

B.  Tbe  object  of  reanlrlnff  publication 
by  national  banks  of  reports  made  to  tbe 
comptroller  of  the  currency,  in  pursuance  of 
i  5211,  U.  S.  Rev.  Stat.,  is  to  afford  informa- 

*Headnotes  by  Irvinh.  C. 

Note. — As  to  the  liability  of  bank  directors 
for  negligence,  see  note  to  Swentsel  y.  Penn 
Bank  (Pa)  15  L.  R.  A.  305.  See  also  Warner 
V.  Penoyer  (C.  C.  App.  2d  C.)  44  L.  R.  A.  761. 
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tlon  to  all  persons  liayfng  or  oontemplatliig 
business  transactions  Into  which  tbe  eondl- 
tlon  of  the  bank  directly  enters  as  a  material 
factor. 

4.  Tbereforo  one  eontemplatlnv  tbe 
purcbase  of  stock  In  the  bank  Is  entitled 
to  rely  on  such  publications  equally  with  a 
depositor  or  note  holder. 

5.  Tbe  statute  referred  to  reaulres 
■neb  report  to  be  Terlfled  by  the  oath 
or  affirmation  of  the  president  or  cashier, 
and  to  be  attested  by  the  signature  of  at 
least  three  dlrectora  To  charge  a  director 
Individually  with  the  consequences  of  false 
reports,  it  must  appear  that  he  attested  them, 
or  that  he  In  some  manner  participated  in 
making  or  publishing  them.  The  attestation 
Is  not  the  act  of  the  whole  board,  but  that 
of  the  Individual  directors  signing  It. 

6.  One  ^vbo  niakes  a  false  representa- 
tion, under  circumstances  which  would  ren- 
der him  liable  If  It  were  made  voluntarily. 
Is  not  excused  by  the  fact  that  the  law  re- 
quired him  to  make  a  true  statement  of  the 
character  counted  upon. 

7.  Tbe  president  andcasblerof  abank, 
shown  to  have  personally  conducted  Its  busi- 
ness, cannot  be  presumed  Ignorant  of  the  fal- 
sity of  reports  of  the  bank's  condition,  by 
them  published,  the  books  of  the  bank  on 
their  face  disclosing  the  falsity. 

8.  Tbe  word  "attest/*  as  used  In  f  5211, 
U.  8.  Rev.  Stat.,  means  something  more  than 
to  witness  the  execution  of  the  report  by  the 
president  or  cashier;  it  means  to  certify  Its 
correctness. 

fO.  IVbcrc  tlie  directors  of  a  national 
bank  attest  tbe  reports  made  of  Its  con- 
dition by  Its  executive  officers  to  the  comp- 
troller of  the  currency,  under  f  5211,  U.  8. 
Rev.  Stat.,  they  thereby  certify  that  the  state- 
ments contained  In  said  report  are  absolutely 
true. 

10.  In  an  action  for  false  representa- 
tions, it  Is  not  necessary  to  aver  or  prove 
that  the  party  making  them  knew  they  were 
untrue;  and  this  rule  Is  applicable  to  an  ac- 
tion for  deceit  against  the  director  of  a  bank 
for  falsely  stating  the  financial  condition  of 
the  corporation. 

11.  Tbe  directors  of  an  Insolvent  na^ 
tlonal  bank  are  personally  liable,  at 
the  suit  of  one  purchasing  the  stock  of  such 
bank,  for  damages  sustained  by  reason  of  the 
insolvency  of  the  corporation,  when  the  plain- 
tiff is  induced  to  make  such  purchase  by  false 
represeniations  of  solvency,  contained  in  re- 
ports made  by  the  bank  to  the  comptroller  of 
the  currency,  and  attested  by  the  directors, 
and  published  In  pursuance  of  law,  even 
though  the  directors  were  unaware  that  such 
reports  and  representations  were  false  or  un- 
true, and  were  made  without  intention'  to  de- 
fraud. 

(Irvine  and  Ryan,  00.,  dUaent  from  Propoei- 

tions  »-ll.) 

(February  23,  1899.) 

ERROR  to  the  District  Court  for  Laucas- 
ter  County  to  review  a  judgment  in 
favor  of  defendants  in  an  action  brought  to 
hold  defendants  liable  as  officers  of  a  na- 
tional bank  for  losses  incurred  by  plaintifiF 
in  purchasing  stock  in  reliance  upon  pub- 

tHeadnotes  9-11  by  Nobval,  J. 


18IH». 


OKBSSB  T.  HOflHKE. 


245 


lished  •tatementa  ol  the  bank's  oondition. 
Reversed  in  part. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs.  Webster^  Ilose»  ft  Fisberdieky 
idr  plaintiff  in  error: 

The  official  report  required  by  the  na^ 
tional  banking  act  to  be  made  by  the  officers 
and  directors  of  national  banking  associa- 
tions to  the  comptroller  of  the  currency,  and 
pnblished  in  a  newspaper  at  the  bank's  place 
of  business,  is  a  public  representation. 

Any  person  who,  by  msking  a  public  rep- 
resentation known  to  be  false,  leads  another, 
acting  in  faith  thereof,  into  a  business 
transaction  t6  his  loss,  must  answer  in 
damages  to  the  person  injured. 

Bartholomew  ▼.  Bentley,  15  Ohio,  666,  45 
Am.  Dec.  696;  Merchants'  Nat.  Bank  y. 
Thorns'  28  Ohio  L.  J.  164;  Morse  y.  8wits,  19 
How.  Pr.  275;  Prescott  y.  Haughey,  65  Fed. 
Rep.  659;  Delano  y.  Case,  121  111.  247,  12  N. 
£.  676;  Seale  y.  Baker,  70  Tex.  283,  7  8. 
*  W.  742 ;  Salmon  y.  Richardson,  30  Conn.  360, 
79  Am.  Dec.  256;  Tate  y.  Bates,  118  N.  C. 
287, 24  8.  £.  482;  Prewitt  y.  Trimble,  92  Ky. 
181,  17  S.  W.  356;  Morgan  y.  Skiddy,  62  N. 
T.  325;  Kinkier  y.  Juntoo,  84  Tex.  116,  19 
8.  W.  359;  United  States  y.  Allis,  73  Fed. 
Rep.  169;  National  ExcK  Bank  y.  Sibley, 
71  Ga.  726. 

If  there  is  any  doubt  about  plaintiff's 
right  at  common  law  to  maintain  his  ac- 
tion for  deceit,  the  right  to  maintain  such 
action  against  national  bank  directors  is 
clearly  and  distinctly  giyen  by  U.  8.  Rey. 
Stat,  ft  5239. 

When  a  statute  giyes  a  remedy  in  the  af- 
firmatiye,  without  a  negatiye,  express  or  im- 
plied, for  a  matter  which  was  actionable  at 
common  law,  this  does  not  take  away  the 
common-law  remedy,  but  the  party  may  still 
sue  at  common  law  as  well  as  upon  the  stat- 
ute. 

Potter's  Dwarr.  Stat.  275,  note  5;  Lowry 
y.  Chicago,  B,  A  Q,  R.  Co.  46  Fed.  Rep.  83; 
3  Thomp.  Corp.  §  4113;  Briggs  y.  Spauld- 
ing,  141  U.  8.  132,  35  L.  ed.  662,  11  Sup.  Ct. 
Rep.  924;  Stephens  v.  Overstole,  43  Fed. 
Rep.  771;  Solomon  y.  Bates,  118  N.  C.  312, 
24  8.  E.  478. 

Under  the  national  banking  act  the  of- 
ficer who  yerifies  a  report  containing  false 
entries  of  the  resources  and  liabilities  of  the 
bank  will  be  conclusiyely  presumed  to  haye 
actual  knowledge  of  the  true  condition  of 
the  bank^  and  of  the  falsity  of  the  items  in 
the  report. 

United  States  y.  AUis,  73  Fed.  Rep.  165; 
AUis  y.  United  States,  155  U.  8.  117,  39  L. 
ed.  91,  15  Sup.  Ct.  Rep.  36;  Finn  y.  Brown, 
142  U.  8.  71,  35  L.  ed.  940,  12  Sup.  Ct.  Rep. 
136;  Tate  y.  Bates,  118  N.  C.  288,  24  8.  E. 
482;  Solomon  y.  Bates,  118  N.  C.  312,  24  8. 
E.  478;  United  Society  of  Shakers  y.  Under^ 
wood,  9  Bush,  609;  Hauser  y.  Tate,  85  N.  C. 
84;  German  Sav,  Bank  y.  Wulfekuhler,  19 
Kan.  60;  Hubbard  y.  Wears,  79  Iowa,  678, 
44  N.  W.  915.      . 

A  person  is  justified  in  relying  on  a  rep- 
resentation made  to  him  in  all  cases  where 
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the  representation  is  a  positive  statement  of 
fact,  and  where  an  investigation  would  be  re- 
quired to  discover  the  truth. 

Foley  y.  Holtry,  43  Neb.  133,  61  N.  W. 
120;  Olcott  y.  Bolton,  50  Neb.  770,  70  N. 
W.  366. 

Messrs.  Gl&arles  O.  Whedon,  J.  W. 
Deweese»  and  F.  IC  Hall,  for  defendants 
in  error: 

To  maintain  an  action  for  false  pretenses 
there  must  have  been  a  false  representation, 
known  to  be  such,  made  by  the  defendant, 
calculated  and  intended  to  influence  the 
plaintiff,  and  which  came  to  his  knowledge, 
and  in  reliance  upon  which  he,  in  good  faith, 
parted  with  property  or  incurr^  the  ob- 
ligation which  occasioned  the  injury  of 
which  he  complains.  All  these  circumstan- 
ces may  be  found  to  exist,  and  the  absence 
of  any  one  of  them  is  fatal  to  a  recovery. 

Brackett  y.  Oriswold,  3 12  N.  Y.  454,  20  N. 
E.  376;  Hunneywell  y.  Duwbury,  154  Mass. 
286,  13  L.  R.  A.  733,  28  N.  E.  267. 

The  defendants  who  did  not  sign  the  re- 
ports are  not  liable,  although  they  may  have 
been  directors  of  the  corporation. 

Arthur  v.  OristDold,  55  N.  Y.  400;  Wake- 
man  y.  Dalley,  61  N.  Y.  27,  10  Am.  Rep. 
551 ;  Kountze  v.  Kennedy,  147  N.  Y.  124,  29 
L.  R.  A.  360,  41  N.  E.  414;  Noah  v.  Minne- 
sota Title  Ins.  d  T.  Co.  163  Mass.  574,  28 
L.  R.  A.  753,  40  N.  E.  1039;  Pier  y.  Ean- 
more,  86  N.  Y.  95;  Bonnell  v.  Oriswold,  89 
N.  Y.  122;  Stebbins  y.  Edmonds,  12  Gray, 
203. 

By  the  allegations  of  the  petition  the 
plaintiff  does  not  so  connect  himself  with 
the  report  published  as  to  render  those  who 
issued  the  report  liable  to  him  for  any  losses 
he  may  have  sustained  by  reason  of  his  pur- 
chase of  stock. 

Peek  y.  Oumey,  L.  R.  6  H.  L.  3Z7,  7  Eng- 
lish Ruling  Cases,  527 ;  Derry  v.  Peek,  L.  R. 
14  App.  Cas.  337;  y€Lsh  v.  Minnesota  Title 
Ins.  &  T.  Co.  163  Mass.  574,  28  L.  R.  A.  753, 
40  N.  E.  1039;  Crocker  v.  Manley,  164  111. 
282,  45  N.  E.  577;  Southern  Development 
Co.  y.  Silva,  125  U.  8.  247,  31  L.  ed.  678,  8 
Sup.  Ct.  Rep.  881 ;  Runge  v.  Broum,  23  Neb. 
817,  37  N.  W.  660;  Byard  y.  Holmes,  34  N. 
J.  L.  296;  Humphrey  v.  Merriam,  32  Minn. 

197,  20  N.  W.  138;  Lord  y.  Goddard,  13  How. 

198,  14  L.  ed.  Ill;  WeUs  y.  Cooib,  16  Ohio 
St.  67,  88  Am.  Dec  436;  McCraoken  v.  West, 
17  Ohio,  16. 

If  plaintiff  had  a  right  of  action  against 
the  defendants  arising  out  of  his  purchase  of 
stock  it  was  barred  by  the  statute  of  limita- 
tions before  he  sued. 

Ang.  &  A.  Corp.  10th  ed.  S  681 ;  Nudd 
y.  Hamblin,  8  Allen,  130;  Wood  v.  Carpen- 
ter, 101  U.  8.  141,  25  L.  ed.  809;  Hecht  v. 
Slaney,  72  Cal.  367,  14  Pac.  88;  Parker  v. 
Kuhn,  21  Neb.  413,  59  Am.  Rep.  838,  32  N. 
W.  74;  Wright  y.  Davis,  28  Neb.  479,  44  N. 
W.  490. 

A  party  defrauded  must  be  diligent  in 
making  inquiry.  Means  of  knowledge  are 
equivalent  to  knowledge.  A  clue  to  the  facts 
which,  if  followed  up  diligently,  would  lead 
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to  a  disooverj,  is,  in  law,  eqaivalent  to  a 
discovery. 

Oillespie  v.  Cooper,  36  Neb.  776,  66  N. 
W.  302;  Wood  v.  Carpenter,  101  U.  S.  135, 
26  L.  ed.  807;  8tate  eo  rel.  Brown  County 
Comra,  v.  Boyd,  49  Neb.  311,  68  N.  W.  610; 
Stearns  v.  Page,  7  How.  819,  12  L.  ed.  928; 
Moore  y.  Oreene,  19  How.  69,  15  L.  ed.  533 ; 
Beauhien  v.  Beaubien,  23  How.  190,  16  L. 
ed.  484;  Badger  v.  Badger,  2  Wall.  95,  17 
L.  ed.  838;  Lorenzen  y.  Kansas  City  Invest, 
Co.  44  Neb.  99,  62  N.  W.  231 ;  Slay  ton  ▼. 
Fremont,  E.  d  M.  Valley  R.  Co.  40  Neb.  840, 
59  N.  W.  510;  Dehning  y.  Detroit  Bridge  d 
L  Works,  46  Neb.  556,  65  N.  W.  186. 

Irrine,  C,  filed  the  following  opinion: 
Henry  Gerner  brought  this  case  against 
Charles  W.  Mosher,  Richard  -C.  Outcalt, 
Charles  E.  Yates,  David  £.  Thompson, 
Rolla  O.  Phillips,  Ambrose  P.  S.  Stuart,  and 
Ellis  P.  Hamer.  Homan  J.  Walsh  and  Emma 
H.  Holmes,  the  latter  as  administratrix  of 
the  estate  of  William  W.  Holmes,  were  also 
named  as  parties  defendant,  but  as  to  them 
the  proceedings  seem  to  have  been  aban- 
doned. The  petition  alleges  that  Mosher 
was  the  president  of  the  Capital  National 
Bank,  Walsh  its  vice  president,  and  Outcalt 
its  cashier,  and  that  the  other  defendanta 
named,  together  with  Mosher,  constituted 
its  board  of  directors.  The  petition  is  in 
two  counts.  The  first  alleges  that  on  Biay 
18,  1887,  a  report  was  made  by  the  defend- 
ants to  the  comptroller  of  the  currency  of  the 
resources  and  liabilities  of  said  bank  as  they 
existed  May  13,  1887;  that  said  report  was 
sworn  to  by  Outcalt,  as  cashier,  and  attested 
as  correct  by  Mosher,  Holmes,  and  Yates,  as 
directors;  that  Che  defendants  caused  said 
report  to  be  published  in  the  State  Journal, 
a  newspaper  published  in  Lincoln,  "for  the 
purpose  of  inducing  others,  and  particularly 
this  plaintiff,  to  deal  with  said  corporation, 
and  to  repose  in  it  and  them,  its  directors 
and  managing  officers,  and  to  induce  others, 
and  particularly  this  plaintiff,  to  purchase 
its  capital  stock,  and  make  investments 
therein,  and  represented  and  held  out  said 
statement  to  be  a  true  statement  of  the  fi- 
nancial condition  of  said  corporation."  The 
report  is  then  set  out  in  terms,  and  it  is 
alleged  that  said  report  was  false,  in  that  it 
overstated  the  mortgages,  stocks,  and  bonds 
held  by  the  bank  to  the  amount  of  $30,000, 
the  amount  due  the  bank  from  reserve  agents 
about  $76,000,  and  its  loans  and  discounts 
about  $50,000;  that  said  report  and  false 
representations  were  made  by  said  four  de- 
fendants with  the  knowledge,  assent,  and  co- 
operation of  all  the  other  defendants,  and 
the  same  were,  as  they  and  each  of  them  well 
knew,  wholly  false  and  untrue;  that  plaintiff 
believed  said  representations  to  be  true,  and 
on  the  faith  thereof  purchased  from  Charles 
Hammond,  on  the  11th  of  July,  1887,  fifty 
shares  of  the  capital  stock  of  said  cor- 
poration, for  the  sum  of  $6^50;  that  it 
would  have  been  worth  said  sum  had  the  said 
report  been  correct,  but  in  fact  the  bank  was 
insolvent  and  the  stock  worthless ;  that  Jan- 
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uary  22,  1893,  the  bank  failed;  that  the 
stockholders  have  been  assessed  100  cents  on 
the  dollar  on  their  stock,  and  judgmentren- 
dered  against  the  plaintiff  for  said  as^ss- 
ment;  that,  notwiuistanding  the  bank  had 
no  net  earnings,  dividends  were  from  time 
to  time  declared,  and  suit  has  been  brought 
against  the  plaintiff  to  recover  dividends  by 
him  received.  The  second  cause  of  action  is, 
substantially,  pleaded  in  the  same  manner, 
charging  a  false  report  of  the  condition  of 
the  bank,  September  30,  1889,  and  the  pur- 
chase by  the  plaintiff,  in  reliance  on  that 
report,  in  November,  1889,  of  fifty  shares  of 
stodc  from  Henry  E.  Lewis,  for  the  price  of 
$7,250.  The  defendants  filed  separate  an- 
swers, denying  the  material  averments  of 
the  petition,  pleading  the  statute  of  limita- 
tions, and  also  pleading  that  the  action  was 
one  whereof  the  •  Federal  courts  had  ex- 
clusive jurisdiction,  and  that  it  had  been  re- 
moved to  the  circuit  court  for  the  district 
of  Nebraska.  At  the  close  of  the  trial,  the 
district  judge  peremptorily  instructed  the 
jury  to  return  a  verdict  for  all  the  defend- 
ants. The  plaintiff  brings  the  case  here  for 
review. 

The  plaintiff  contends  that  he  was  entitled 
to  relief  under  the  provisions  of  §  5239  of 
the  Revised  Statutes  of  the  United  States, 
relating  to  the  liability  of  directors  of  na- 
tional banks.  It,  however,  partly  appears 
from  the  record,  and  is  stated  in  both  of  the 
briefs,  that  the  action  was  at  one  time  re- 
moved to  the  Federal  court;  that  a  motion 
to  remand  was  overruled,  but  that  subse- 
quently, the  case  arising  in  that  court, 
Judge  Shiras  presiding,  on  a  demurrer  to 
the  petition,  it  was  found  that  the  Federal 
court  had  no  jurisdiction,  and  the  case  was 
therefore  remanded  to  the  district  court  of 
Lancaster  county.  The  opinion  of  Judge 
Shiras,  remanding  the  case,  is  found  in 
Chmer  v.  Thompson,  74  Fed.  Rep.  125,  and 
proceeds  on  the  ground  that  an  action  under 
I  5239  of  the  Revised  Statutes  may  be  main- 
tained only  by  the  receiver  of  the  bank,  so 
that  an  action  by  a  private  individual 
against  directors  for  makins  false  reports 
must  be  maintained,  if  at  all,  as  an  action 
at  the  common  law  for  deceit,  and  therefore 
presents  no  question  under  the  laws  of  the 
United  States.  Judge  Shiras  also  expresses 
his  opinion  to  the  effect  that,  in  order  to 
maintain  an  action  under  the  Federal  stat- 
ute, it  must  appear  that  a  forfeiture  of  the 
bazik's  charter  has  been  adjudged  at  the  suit 
of  t^e  comptroller  of  the  currency.  Plain- 
tiff vigorously  attacks  this  opinion,  es- 
pecially the  latter  part.  But,  under  the  cir- 
cumstances, we  would  not  be  free,  if  we  were 
so  disposed,  to  give  the  statute  a  construc- 
tion different  from  that  which  was  given  it 
by  the  Federal  court  in  this  very  case.  The 
construction  of  the  statute  was  necessary 
for  the  purpose  of  the  demurrer,  aad  as  lead- 
ing to  the  order  remanding  the  case;  and  it 
being  a  Federal  statute,  construed  by  a  Fed- 
eral court  in  determining  its  own  jurisdic- 
tion, we  are  bound  to  accept  the  result  of 
that  construction,  and  are  not  at  liberty  to 
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here  reriew  it.  Mitwuri  P.  R,  Oo.  ▼.  Fitah 
ceroid,  160  U.  S.  556,  40  L.  ed.  536,  16  Sup. 
Ct  Rep.  389. 

The  defendants,  to  sustain  the  action  ol 
the  trial  oourt,  contend  that  the  action  was 
barred  by  the  statute  of  limitations;  the 
first  cause  of  action  arising  in  1887,  the  sec- 
ond in  1889,  and  the  suit  not  having  been 
brought  until  1894.  It  is  evident  ^at,  if 
the  action  may  be  maintained  at  this  late 
date,  it  must  be  by  virtue  of  S  12  of  the  Code 
of  CHvil  Procedure,  providing  that  actions 
may  be  brought  "within  four  years  .  .  . 
for  relief  on  the  ground  of  fraud,  but  the 
cauee  of  action  in  such  case  shall  not  [be] 
deemed  to  have  accrued  until  the  discovery 
of  the  fraud."  In  order  to  bring  the  case 
within  the  exception  of  this  statute,  the 
plaintiff  pleads  "that  defendants  continued, 
after  said  18th  day  of  May,  1887,  to  be  di- 
rectors and  managing  officers  of  said  corpo- 
ration, and  contrived,  oy  repeated  false  state- 
ments of  the  resources  and  liabilities  of  said 
corporation,  all  of  which  were  published  and 
came  to  the  notice  of  the  plaintiff  at  the  time 
of  their  being  made  and  published,  or  shortly 
thereafter,  and  were  by  him  believed  to  be 
true  and  relied  upon,  and  by  fraudulently 
declaring  unauthorized  dividends  on  its  cap- 
ital 8to<£,  that  the  corporate  business  might 
falsely  appear  to  be  profitable,  to  conceal 
from  the  plaintiff  the  condition  of  said  cor- 
poration and  the  falsity  of  said  representa- 
tions; and  said  defendants  fraudulertly, 
knowingly,  and  wilfully  so  concealed  its 
condition  that  plaintiff  did  not  discover  said 
reports  and  representations  to  be  false  un- 
til on  or  about  the  1st  day  of  April,  1894." 
The  evidence  quite  clearly  shows  that  the 

Slaintiff  did  not  in  fact  know  of  the  real  oon- 
ition  of  the  bank  until  about  the  time  of  its 
failure.  It  also  appears  that  reports  were, 
from  time  to  time,  published  of  the  condition 
of  the  bank,  down  to  about  the  time  of  its 
failure,  and  that  such  reports  were  all  false. 
It  appears,  also,  that  dividends  were  declar- 
ed from  time  to  time,  until  shortly  before  the 
failure.  It  affirmatively  appears,  however, 
that  none  of  the  defendants,  save  Mosher 
and  Outcalt,  actually  knew  of  the  condition 
of  the  bank  or  the  falsity  of  the  reports,  and 
that  there  was  no  actual  intent  on  the  part 
of  such  other  defendants  to  mislead  the 
plaintiff.  We  do  not  think  that  under  this 
evidence  the  district  court  would  have  been 
justified  in  instructing  for  the  defendants  on 
the  plea  of  limitations,  and,  in  fact,  the  per- 
emptory instruction  was  not  based  upon  that 
ground. 

It  is  contended  by  the  defendants  that  the 
plaintiff,  on  becoming  a  stockholder,  obtain- 
ed the  right  of  access  to  the  books,  and  that 
even  a  cursory  examination  of  the  books 
would  have  disclosed  the  falsity  of  the  re- 
ports; that  he  must,  therefore,  be  held,  on 
account  of  euch  means  of  knowledge,  to  have 
aetoally  discovered  the  fraud  on  or  about  the 
time  when  he  bought  the  stock.  Assuming 
that  a  stockholder  has  an  unlimited  right  to 
examine  the  books  of  the  bank,  still  we  can- 
not adc^t  the  theory  that  the  plaintiff,  im- 
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mediately  on  purchasing  the  stock,  was  un-, 
der  any  legal  obligation  to  make  such  ex- 
amination for  the  purpose  of  ascertaining 
whether  he  had  been  defrauded  in  the  pur- 
chase. It  is  true  that  in  this  state  rather 
a  strict  construction  has  been  placed  upon 
this  section  of  the  statute  of  limitations,  and 
it  is  here  the  law  that  the  statute  begins 
to  run,  not  only  from  the  actual  discovery 
of  the  fraud,  but  from  the  time  of  the  discov- 
ery of  such  facts  as  would  put  a  person  of 
ordinary  intelligence  and  prudence  on  in- 
quiry which,  if  pursued,  would  lead  to  such 
discovery.  Parker  v,  Kuhn,  21  Neb.  413,  59 
Am.  Rep.  838,  32  N.  W.  74;  Wright  v.  Davis, 
28  Neb.  479,  44  N.  W.  490;  Gillespie  v. 
Cooper,  36  Neb.  775,  55  N.  W.  302;  State 
ex  rel,  Brovm  County  Comrs,  v.  Boyd,  49 
Neb.  303,  68  N.  W.  510.  In  Oillespie  v. 
Cooper  it  was  also  said  that  the  party  de- 
frauded must  be  diligent  in  making  in- 
quiry; that  means  of  knowledge  are  equiva- 
lent to  knowledge.  But  it  was  stated,  in  the 
same  connection,  that  a  clue  to  the  facts, 
which  if  followed  up  diligently  would  lead 
to  a  discovery,  is  in  law  equivalent  to  a  dis- 
covery. None  of  the  cases  holds,  nor  are  we 
aware  of  any  case  elsewhere  which  holds, 
that  a  man  must  be  so  keenly  on  the  scent  of 
efforts  to  defraud  him  that,  without  know- 
ledge of  any  fact  which  would  lead  a  prudent 
man  to  suspect  that  he  had  been  defrauded, 
he  is  bound  to  make  investigations  which  he 
is  not  obliged  to  make  for  other  purposes, 
merely  because  it  is  in  his  power  to  make 
such  investigations.  There  was  some  proof 
introduced  and  some  tendered  tending  to 
show  that  Mr.  Gemer,  considering  that  he 
was  a  stockholder  only,  and  not  a  director, 
took  quite  a  keen  interest  in  the  affairs  of 
this  bank,  and  was  somewhat  active  concern- 
ing the  same.  But,  giving  such  evidence 
its  utmost  effect,  it  ooiUd  have  been  no  more 
than  a  Question  for  the  jury  whether  or  not 
he  thereby  beoftme  apprised  of  any  fact  which 
imposed  upon  him  the  active  duty,  of  resort 
to  an  examination  of  the  books.  Certainly, 
in  the  absence  of  all  grounds  of  suspicion,  he 
cannot  be  held,  as  a  matter  of  law,  to  have 
been  compelled  to  make  such  examination. 
To  hold  stockholders  to  such  a  degree  of 
diligence  would,  in  the  case  of  many  corpo- 
rations, cause  the  real  business  of  the  corpo- 
ration to  be  seriously  impeded  by  the  inva- 
sion of  stockholders  for  such  purposes,  and, 
in  the  case  of  banks,  would  seriously  impair 
the  right  of  secrecy  which  customers  possess 
as  to  the  state  of  their  accounts. 

Before  entering  upon  the  more  difficult 
questions  relating  to  the  merits  of  the  case, 
it  will  be  convenient  at  this  time  to  dis- 
pose thereof  so  far  as  concerns  the  defend- 
ants Thompson,  Phillips,  Stuart,  and  Ha- 
mer.  Neither  of  these  defendants  signed  ei- 
ther of  the  reports  which  the  plaintiff  claims 
misled  him.  In  order  to  charge  them,  the 
plaintiff  alleged  that  the  reports  were  made 
with  the  knowledge,  assent,  and  co-operation 
of  the  defendants  last  named,  and  were,  as 
each  of  them  knew,  false  snd  untrue.  The 
nature  of  the  evidence  on  this  point  is  ac- 
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curately  stated  in  the  mstruetion  of  the 
trial  court,  as  follows:  "Plaintiff  has  failed 
in  his  evidence  to  produce  a  particle  of  tes- 
timony even  tending  to  show  that  either 
Thompson,  Huner,  Phillips,  or  Stuart  knew, 
assented,  or  co-operated  in  the  making  or 
publishing  of  the  said  reports;  and  there  is 
no  attempt  in  the  evidence  on  Uie  part  of  the 

glaintiff  to  contradict  the  testimony  given 
y  each  one  of  them  touching  their  having  no 
connection  with  the  said  reports  on  which 
plaintiff  grounds  his  cause  of  action  for  de- 
ceit. The  evidence  utterly  fails  to  show 
that  either  Thompson,  Hamer,  Phillips,  or 
Stuart  was  guilty  of  any  dishonest  or  fraud- 
ulent conduct  in  the  making  and  publishing 
of  said  reports  or  either  of  them."  The 
plaintiff  seeks  to  avoid  the  effect  of  failure 
of  proof  in  this  report  by  the  argument  that 
the  four  directors  not  joining  in  the  reports 
were  bound,  as  directors,  to  Enow  the  condi- 
tion of  the  bank,  and  conclusively  presumed, 
therefore,  to  know  the  falsity  of  the  reports, 
and  that  the  reports,  being  a  corporate  act, 
are  their  act  as  well  as  those  actively  par- 
ticipating. 

We  shall  hereafter  have  occasion  to  dis- 
cuss the  duties  of  directors  of  national  banks, 
but  such  discussion  is  not  immediately  perti- 
nent to  the  question  before  us.  The  reports 
relied  on  as  constituting  the  false  represen- 
tations were  made  by  virtue  of  S  5211  of  the 
Revised  Statutes  of  the  United  States,  re- 
quiring reports  to  be  made  to  the  comp- 
troller of  the  currency,  "verified  by  the  oath 
or  affirmation  of  the  president  or  cashier  of 
such  association,  and  attested  by  the  signa- 
ture of  at  least  three  of  the  directors."  The 
statute  further  requires  their  publication. 
While,  in  a  technical  sense,  the  report  being 
required  of  the  association,  it  is  a  corporate 
act,  nevertheless  it  is  not  such  a  corporate 
act  as  is  or  must  be  performed  by  the  direct- 
ors acting  as  a  board.  Nor  are  all  the  di- 
rectors required  to  therein  participate.  It 
is  not  necessary  that  the  president  and  cash- 
ier should  both  take  part.  The  report  may 
be  verified  by  either  of  these  officers,  and  it 
is  sufficient  if  it  be  attested  by  the  signatures 
of  three  of  the  directors.  The  language 
clearly  shows  that,  in  attesting,  su<3i  di- 
rectors act  as  individual  directors,  and  not 
as  a  board.  Being  a  corporate  act,  a  report 
made  by  the  designated  officers  would  prob- 
ably bind  the  corporation.  In  Preaoott  v. 
Haughey,  66  Fed.  Rep.  653,  it  was  said  that 
false  representations  in  such  a  report,  if 
made  under  color  of  office,  were  entirely  out- 
side of  the  official  duties  of  the  directors; 
that  neither  the  law  nor  the  obli^tions  of 
their  office  made  it  any  part  of  their  duty  to 
utter  and  publish  false  and  fraudulent  adver- 
tisements and  reports.  It  follows  from  this, 
if  it  were  not  true  independently  thereof, 
that  a  director  cannot  be  held  liable  because 
he  did  not  join  in  such  an  ultra  vires  act. 
The  corporation  may  be  bound  by  the  act  of 
its  constituted  officers,  but,  when  it  is 
sought  to  charge  officers  individually  for 
ultra  vires  acts  or  for  misconduct,  it  is  only 
those  who  participate  therein  who  are 
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liable,  in  the  absence,  of  course,  of  conspir- 
acy or  indirect  participation,  which  was  here 
not  only  unproved,  but  was  affirmatively  dis- 
proved. As  to  Thompson,  Stuart,  Phillips, 
and  Hamer,  it  follows  that  the  judgment 
must  be  affirmed. 

The  peremptory  instruction  of  the  district 
court  as  to  the  remaining  defendants  pro- 
ceeded on  tiie  ground  that  the  r^x>rt8  relied 
on  as  constituting  the  false  representations 
were  made  for  the  information  of  the  comp- 
troller of  the  currency,  and  published  for  the 
information  of  those  dealing  with  the  cor- 
poration itself,  and  that  they  constituted  no 
representation  to  other  classes  of  persons, 
as  to  one  contemplating  an  investment  in  the 
stock  of  the  corporation;  that,  therefore, 
Gemerhad  no  right  to  rely  on  thestaCementd. 
We  do  not  think  that  this  position  is  sound. 
It  certainly  is  not  true,  as  contended  by  the 
defendants,  that  Uie  sole  object  of  the  report 
is  the  information  of  the  comptroller  of  the 
currency,  because  that  object  would  be  fully 
satisfied  with  the  requirement  that  the  re- 

Sort  should  be  transmitted  to  him.  In  ad- 
ition  to  this,  a  newspaper  publication  is  re- 
quired by  the  statute,  and  the  corporation  is 
required  to  f umidh  to  the  comptroller  proof 
of  such  publication.  As  seen,  publication  is 
not  necessary  for  the  information  of  the 
comptroller,  and  it  certainly  is  not  required 
for  the  mere  amusement  of  the  public. 
We  liiink  the  object  is  to  afford  public  in- 
formation to  all  persons  having  or  contem- 
plating business  transactions  into  which  the 
condition  of  the  bank  enters  as  a  material 
factor.  Merchants'  Nat.  Batik  v.  Thorns, 
28  Ohio  L.  J.  164,  while  not  the  decision  of  a 
court  of  last  resort,  is  enforced  by  so  clear 
and  so  able  an  opinion  that  it  logically 
carries  more  weight  than  many  decisions  of 
higher  courts.  It  was  there  held  that  the 
purpose  of  requiring  publication  was  of  the 
general  character  we  have  indicated,  and 
that  one  who  was  induced  to  lend  money 
to  a  stockholder  on  the  security  of  stock  in 
the  bank  had  his  remedy  against  the  officers 
fraudulentiy  making  the  &lse  reports.  In 
Graves  v.  Lebanon  Nat.  Bank,  10  Bush,  23, 
it  was  held  that  persons  who  were  induced 
to  become  sureties  on  the  bond  of  a  cashier 
in  reliance  on  such  a  report,  which  by  its 
falsity  concealed  the  cashier's  past  dis- 
honesty, were  by  reason  thereof  discharged 
from  liability.  In  Prewitt  v.  THmhle,  92 
Ky.  176,  17  S.  W.  366,  a  purchaser  of  stock 
was  held  entitled  to  a  rescission  of  the  con- 
tract, the  vendor  of  the  stock  in  that  case 
being  an  officer  who  joined  in  the  report. 
In  Tate  v.  Bates,  118  N.  C.  287,  24  S.  E.  482, 
a  depositor  was  held  entitled  to  relief.  Such, 
also,  was  the  case  in  Seale  v.  Baker,  70  Tex. 
283,  7  S.  W.  742.  Morse  v.  Swits,  19  How. 
Pr.  276,  is  another  case  where  the  purchaser 
of  stodc  was  held  entitled  to  relief  for  fraud 
in  the  published  reports.  The  last  case  is 
criticised  by  the  defendants  because  it  cites 
Bedford  v.  Bagshaw,  4  Hurlst.  ft  N.  633, 
and  that  case  was  overruled  by  the  House 
of  Lords  in  Peek  v.  Qwmey,  L.  R.  6  H.  L. 
377.    The  reasoning  in  Morse  v.  Bwits  pro- 
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eeedfl,  liowever,  on  independent  grounde,  and 
Bedford  v.  Bagahoio  went  much  further  than 
any  of  the  cases  we  have  cited.  In  that  case 
the  listing  of  stock  on  the  stock  exchange 
was  treated  as  a  public  representation  that 
the  stock  was  not  less  than  two  thirds  paid, 
the  rules  of  the  stock  exehan^  requiring 
such  payment  as  a  condition  of  listing;  while 
the  case  overruling  it  was  to  the  effect  that 
a  prospectus  of  an  intended  company  is  for 
the  purpose  of  inviting  persons  to  become 
allottees  of  shares,  and  that,  having  seired 
that  purpose,  its  function  is  exhausted,  and 
it  may  not  be  relied  on  by  the  purchaser  of 
shares  after  the  organization  of  the  com- 
pany. It  will  be  seen  that  the  two  English 
cases  are  both  entirelv  aside  from  any  ques- 
tion now  before  us.  Li  none  of  the  cases  has 
the  court  held  that  only  tiiose  dealing  di- 
rectly with  the  bank,  as  depositors  or  hold- 
ers of  its  circulating  notes,  are  entitled  to 
the  information  given  by  the  report.  While 
that  doctrine  has  been  argued  in  other  cases, 
as  in  this,  we  cannot  find  that  it  has  ever 
been  sustained^  and  we  have  no  doubt  that 
the  object  of  Congress  in  requiring  publica- 
tion was  as  broad  as  we  have  above  stated 
it.  That  being  the  object  of  the  law,  such 
reports  become  a  public  representation  to 
all  classes  of  persons  falling  within  that  ob- 
ject. This  discussion  argumentatively  dis- 
poses of  the  further  contention  of  tiie  defend- 
ants that  they  are  not  liable  because  the 
publication  was  not  voluntary,  but  was  one 
required  by  law.  We  know  of  no  rule  of  law 
which,  holding  men  responsible  for  volun- 
tary statements,  excuses  them  for  misrepre- 
sentations in  statements  which  the  law  re- 
quires them  to  make  for  the  very  purpose 
Uiat  they  may  be  relied  on. 

At  this  point  the  cases  of  Mosher  and  Out- 
calt  diverge  from  that  of  Yates.  As  already 
stated,  Mosher  was  the  president  of  the 
bank  and  Outcalt  its  cashier.  The  proof 
shows  that  the  affairs  of  the  bank  were 
largely  conducted  by  Mosher,  without  particu- 
lar supervision  by  other  officers.  There  is 
also  some  proof  of  direct  falsification  of  the 
bank's  records  by  Mosher  himself.  Outcalt 
verified  the  reports.  It  can  hardly  be  that 
the  president  and  cashier  of  a  bank,  actively 
conlxollinff  and  managing  its  business,  can 
be  excused  for  gross  ignorance  of  the  bank's 
condition.  Moreover,  the  falsifications  here 
complained  of  were  not  in  the  books  of  the 
bank,  but  in  making  up  the  report  from  those 
books;  there  being  most  glaring  differences 
between  the  daily  balance  book  of  the  bank, 
showings  at  a  glance,  its  condition  on  the 
days  to  which  the  reports  related,  and  the 
reports  themselves.  Very  clearly,  if  Oemer 
had  a  right  to  rely  on  the  reports,  there  was 
sufficient  evidence,  at  least  to  go  to  the  jury, . 
for  the  purpose  of  charging  Mosher  and  Out- 
calt, and  the  judgment  as  to  them  must  be 
reversed. 

The  directors  attesting  the  reports  were 
Mosher,  Holmes,  and  Yates.  Holmes  died 
before  the  action  was  begun,  and,  as  already 
stated,  the  case  seems  to  have  been  abandon- 
ed as  to  his  administratrix.  Yates  was 
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merely  a  director.  He  was  not  otherwise  aa 
officer  or  employee  of  the  bank,  and  his  lia- 
bility, if  any  exists,  depends  upon  his  action 
as  a  director  alone.  It  therefore  becomes 
necessary  to  consider  what  was  meant  by  the 
use  of  the  word  "attest,"  in  §  5211  of  the 
Revised  Statutes,  requiring  reports  to  be 
attested  by  the  signature  of  at  least  three 
of  the  directors.  It  will  be  observed  that 
the  word  "attest"  could  not  have  been  there 
used  merely  in  the  sense  of  witnessing  the 
signature  of  the  president  or  cashier,  llie 
language  is  not  thst  such  signature  shall  be 
attested,  but  that  the  report  shall  be  verified 
by  the  oath  or  affirmation  of  the  president 
or  cashier,  and  attested  by  the  signature  of 
at  least  three  of  the  directors.  It  is  the  re- 
port itself,  and  not  the  act  of  the  president 
or  cashier,  which  is  so  attested.  Furtber^ 
more,  in  the  following  section,  national 
banks  are  required  to  report  to  the  comp- 
troller, within  ten  days  after  declaring  any 
dividend,  the  amount  of  such  dividend,  and 
the  amount  of  net  earnings  in  excess  thereof, 
and  ''such  report  shall  be  attested  by  the 
oath  of  the  president  or  cashier  of  the  asso- 
ciation." In  the  latter  section  the  word  "at- 
test" is  certeinly  used  in  the  sense  of  certi- 
fying, in  the  manner  indicated,  to  the  cor- 
rectness of  the  report,  and  ite  use  in  that 
evident  sense,  in  sudi  close  juxtaposition 
to  the  language  we  are  considering,  rein- 
forces the  conclusion  that  by  the  attestation 
is  meant  something  more  than  the  mere  wit- 
nessing of  the  report.  It  is  true  that  it  has 
been  frequently  held  in  this  court  that,  in  an 
action  for  false  representetions,  it  is  not 
necessary  to  aver  or  prove  a  $cienter,  Foley 
V.  Holtry,  43  Neb.  138,  61  N.  W.  120;  John- 
son V.  Gulich,  46  Neb.  817,  65  N.  W.  883 ; 
Moore  v.  8ooU,  47  Neb.  346,  66  N.  W.  441. 
But  it  does  not  follow  that  one  making  a 
statement  is  charged  absolutely  with  the 
consequences  of  ite  falsity  in  fact,  regard- 
less of  ti^e  form  of  the  stetement  and  the 
circumstances  under  which  it  is  made.  In- 
deed, in  the  cases  cited,  the  language  used 
in  one,  and  implied  in  the  others,  is  &at  one 
is  liable  for  the  consequences  of  the  false 
stetement  only  when  it  is  made  as  a  positive 
representetion  of  an  existing  fact.  In  Moore 
V.  Booit  the  stetement  was  qualified  by  the 
person's  making  the  representetion  giving 
the  source  of  his  information  as  "a  reliable 
person,"  and  steting  his  belief  on  that 
ground,  and  it  was  held  that  he  was  not  re- 
sponsible thereby  for  the  truth  of  the  ulti- 
mate stetement,  but  only  for  the  truth  of 
his  receiving  such  information  from  a  relia^ 
ble  person.  We  must  therefore  inquire 
whether  Yates  attested  this  report  as  a  posi- 
tive stetement  that  the  condition  of  the  bank 
was  as  represented  therein,  or  whether,  on 
the  other  hand,  the  attestetion  was  qualified. 
The  majority  of  the  court  is  of  the  opinion 
that  it  was  positive.  Commissioner  Ryan 
and  the  writer  think  it  was  qualified.  The 
question  involves  a  consideration  of  the 
duties  of  directors  in  national  banks,  and, 
as  that  question  depends  upon  the  construc- 
tion of  the  national  banking  act,  the  Fed- 
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«i»l  decisions  on  the  point  conclude  us. 
The  question  was  considered  with  great  care 
an  BriggB  y,  SpaukUng,  141  U.  S.  132,  35  L. 
ed.  6G2, 11  Sup.  Ct  Rep.  924,  and,  while  four 
justices  there  dissented  on  the  ground  that 
directors  should  be  held  to  a  higher  degree 
of  accountability  than  the  majority  opinion 
declares,  we  are  bound  to  accept  the  opinion 
of  the  majority  as  controlling.  The  law 
there  declared  is  substantially  as  follows: 
That  the  degree  of  care  required  of  directors 
depends  upon  the  subject  to  which  it  is  to 
be  applied,  and  each  case  to  be  determined 
from  all  its  circumstances;  that  directors 
are  not  insurers  of  the  fidelity  of  the  agents 
whom  they  appoint,  nor  can  they  be  held  re- 
sponsible for  the  misconduct  of  such  agents, 
unless  the  loss  resulting  is  a  consequence  of 
their  own  neglect  of  duty;  that  directors  of 
a  national  bank  must  exercise  ordinary  care 
and  prudence  in  the  administration  of  the 
affairs  of  the  bank,  and  this  includes  some- 
thing more  than  officiating  as  figureheads; 
they  may  commit  the  baling  business  to 
the  officers,  but  this  does  not  absolve  them 
from  the  duty  of  reasonable  supervision,  nor 
should  they  be  permitted  to  shield  them- 
selves from  liability  because  of  want  of 
knowledge  of  wrongdoing,  if  that  ignorance 
is  the  result  of  gross  inattention.  The  re- 
maining points  decided  in  the  case  cited  re* 
late  to  the  application  of  the  particular 
facts  of  that  case  to  the  rules  laid  down. 
Following  the  case  cited,  the  circuit  court 
for  the  northern  district  of  New  York  has 
held  that  where  the  affiairs  of  a  bank  were 
managed  solely  by  the  cashier,  who  was 
reputed  and  universally  believed  to  be  honest 
and  capable,  directors  who  knew  little  of  the 
business  of  banking  were  not  guilty  of  negli- 
gence because  they  failed  to  examine  the 
books,  there  being  no  grounds  of  suspicion 
known  to  them.  Warner  v,  Penoyer,  82  Fed. 
Rep.  181.  This  being  the  rule  of  duty  im- 
posed on  national  bank  directors,  we  think 
it  follows  that,  when  a  director  attests  a  re- 
port, he  does  so  as  a  director,  and  with  a 
view  only  to  such  knowledge  of  the  condi- 
tion of  the  bank  a,B  the  exercise  of  his  duties 
as  a  director  imposes  upon  him.  The  veri- 
fication by  the  oath  of  one  of  the  chief  ac- 
tive officers  of  the  bank  has,  of  course,  a 
more  extended  scope  as  a  representation ;  but 
the  director  is  not  required  to  make  a  special 
examination  for  the  purpose  of  attesting, 
and  attests  a  report  only  as  the  result  of 
such  knowledge  as  the  proper  discharge  of 
his  duties  as  director  imposes  upon  him. 
That  is«  reading  into  the  report,  as  we  must, 
the  director's  legal  duty,  the  words  on  these 
reports,  '*Ck>rrect:  Attest,"  means,  in  effect: 
"We,  as  directors,  certify  to  the  correctness 
of  the  fore  going  report,  basing  our  certifica- 
tion on  the  knowledge  which  we  possess  by 
virtue  of  a  proper  discharge  of  our  duties  as 
directors.'* 

It  is  not,  therefore,  an  absolute  certifica- 
tion of  the  correctness  of  the  report,  but  is 
qualified  by  the  limited  means  of  knowledge 
which  a  director  may  lawfully  possess. 
Looking  into  the  evidence  with  regard  to 
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Yates,  we  find  that  he  was  actively  engaged 
in  other  business,  requiring  practically  all 
his  time;  that  he  had  never  been  engaged  in 
the  bankinff  business ;  that  he  had  never  kept 
books  of  a  bank,  and  in  attesting  the  reports 
he  relied  upon  the  president,  cashier,  and  em- 
ployees for  their  correctness.  They  were 
brought  to  his  office,  and  he  signed  them,  as- 
suming, therefore,  that  they  were  correct. 
He  was  himself  a  depositor,  and  lost  money 
through  the  failure  of  the  bank,  and  had  tho 
utmost  confidence  in  the  bank  to  the  time  it 
failed.  The  foregoing  is  from  his  own  testi- 
mony. Examining  this  proof,  together  vvith 
the  eeneral  testimony  as  to  the  manner  in 
which  the  bank  was  managed,  we  think 
there  was  evidence  sufficient  to  go  to  the 
jury  to  determine  whether  Yates's  ig^ornnoe 
of  the  condition  of  the  bank  and  the  faUity 
of  the  reports  was  the  result  of  that  gross 
inattention  which  in  Brigga  v.  Spaulding  is 
held  necessary  to  charge  the  director  with  a 
personal  liability.  It  seems  that  he  at- 
tended generally  the  meetings  of  the  direct- 
ors, but  that  he  took  no  other  steps  to  in- 
vestigate the  conduct  of  the  business,  repos- 
ing confidence  and  depending  altogether  on 
the  supposed  integrity  of  the  officers  of  the 
bank.  Whether,  under  the  circumstancen, 
he  was  justified  in  so  doing,  in  assuming  the 
reports  to  be  correct  and  in  attesting  them, 
we  think  was  fairly  a  question  of  fact,  under 
the  rules  laid  down  in  Brigga  v.  SpaiUding, 
and  therefore  it  was  error  to  peremptorily 
instruct  the  jury  to  find  in  his  favor.  The 
judgment  as  to  him  must  be  reversed. 

Affirmed  as  to  Thompeon,  Phillips,  Stuart, 
and  Earner,  Reversed  and  remanded  aa  to 
Moaher,  Outoalt,  and  Yatea, 

Hyut,  C,  concurs. 

Norral,  J.,  delivered  the  following 
opinion : 

While  we  are  all  agreed  as  to  the  judg- 
ment that  should  be  entered  herein,  the  ma- 
jority of  the  court  do  not  concur  in  tb<? 
proposition  expressed  by  Irvine,  C,  to  whom 
was  assigned  the  duty  of  preparing  the 
opinion  of  the  court,  that  the  attestation  of 
reports  of  a  national  biuik  to  the  comptroller 
of  the  currency  by  the  directors  thereof 
does  not  amount  to  an  absolute  representa- 
tion that  such  report  is  true,  just,  and  ^wr- 
rect.  The  learned  commissioner  cites,  m 
support  of  the  doctrine  announced,  Brigga 
V.  Spaulding,  141  U.  8.  132,  36  L.  ed.  662,  1 1 
Sup.  Ct.  Rep.  924.  This  case  is  not  controll- 
ing upon  the  question  before  us,  and  is  dis- 
tinguishable from  the  case  at  bar.  That 
was  a  suit  by  a  receiver  of  a  national  bank 
against  its  directors  to  recover  losses  and 
damages  sustained  by  the  bank  by  reason  of 
the  alleged  neglect  of  duty  and  wrongful 
conduct  of  the  defendants,  while  the  present 
action  was  not  instituted  for  and  in  behalf 
of  the  Capital  National  Bank,  or  by  an  in- 
dividual creditor  thereof,  but  by  one  who 
was  induced  to  purchase  stock  of  the  bank 
in  reliance  upon  the  false  report  of  the  '"on- 
dition  of  resources  and  liabilitiee  of  the  cor- 


18W. 


GSBHBR  T.  HO8HBB. 


951 


poratioii  made  under  oath  of  its  preaident 
and  caahier,  and  attested  by  certain  of  its 
directors.  Tliat  the  result  probably  would 
have  been  different  in  Brigga  v.  Spauldinj, 
141  U.  8. 132,  35  L.  ed.  662,  11  Sup.  Ct.  Rep. 
924,  if  that  suit  had  been  grounded  as  the 
present  one,  or  had  been  brought  by  a  credi- 
tor to  recover  loss  occasioned  by  his  having 
been  induced  to  make  deposits  in  the  bank 
through  the  false  statements  as  to  its 
financial  condition,  made  to  the  comptroller, 
is  clearly  inferable  from  the  following  ex- 
cerpt from  the  majority  opinion,  prepared 
by  Chief  Justice  Fuller:  "The  theory  of 
this  bill  is  that  the  defendants  are  liable,  not 
to  stockholders  nor  to  creditors,  as  such,  but 
to  the  bank,  for  losses  alleged  to  have  occur- 
red daring  their  period  of  office,  because  of 
their  inattention.  If  particular  stockhold- 
ers or  creditors  have  a  cause  of  action 
against  the  defendants  individually,  it  is  not 
sought  to  be  proceeded  on  here,  and  the  dis- 
position of  tiie  questions  arising  thereon 
would  depend  upon  different  considerations. 
.  .  i  Treated  as  a  cause  of  action  in  favor 
of  the  corporation,  a  liability  of  this  kind 
should  not  lightiy  be  imposed,  in  the  absence 
of  any  element  of  positive  misfeasance,  and 
solely  upon  the  ground  of  passive  negligence; 
and  it  must  be  made  to  appear  that  the 
losses  for  which  defendants  are  required  to 
respond  were  the  natural  and  necessary  con- 
sequence of  omission  on  their  part."  A  bare 
majority  of  the  court  concurred  in  the  de- 
cision in  Brigga  v.  Spaulding,  141  U.  8.  132, 
35  L.  ed.  662,11  Sup.  Ct.  Rep.  924,  four  of  the 
justices  having  dissented  therefrom.  The 
able  dissenting  opinion  of  Justice  Harlan, 
filed  therein,  in  which  Justices  Gray, 
Brewer,  and  Brown  concurred,  held  that  the 
directors  of  a  national  bank  could  not  abdi- 
cate their  duties  and  functions,  and  leave  the 
administration  and  management  of  its  af- 
fairs solely  to  executive  officers,  but  that  the 
law  requires  of  directors  "such  dilisence  and 
supervision  as  the  situation  and  the  nature 
of  the  business  requires.  Their  duty  is  to 
watch  over  and  guard  the  interests  com- 
mitted to  them.  In  fidelity  to  their  oaths, 
and  to  the  obligations  they  assume,  they 
must  do  all  that  reasonably  prudent  and 
careful  men  ought  to  do  for  the  protection 
of  the  interests  of  others  intrusted  to  their 
charge."  But  if  the  rule  of  the  majority  in 
Brigga  v.  Spaulding,  141  U.  8.  132,  35  L.  ed. 
662,  11  Sup.  Ct.  Rep.  924,  as  to  the  degree 
of  diligence  required  of  directors  of  national 
banks,  be  accepted  as  sound,  yet  it  is  with- 
out controlling  force  in  the  present  action. 
As  to  creditors  of  the  corporation,  and 
others  not  connected  with  the  bank,  most  cer- 
tainly a  higher  degree  of  diligence  is  required 
of  the  directors  tluin  obtains  in  a  controversy 
between  them  and  the  bank  itself.  In  tHe 
case  to  which  reference  has  been  made,  the 
wreddng  of  the  bank  was  not  traceable  to 
the  false  reports  made  by  the  directors  to  the 
comptroller ;  hence  the  question  whether  the 
bank  directors  are  individually  liable  for 
any  losses  occasioned  by  their  having  at- 
tested false  statements  as  to  the  condition 
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of  the  corporation  was  not  involved  in  tha 
case  or  necessary  to  a  decision. 

The  defendants  in  the  present  suit,  who, 
as  directors^  attested  the  reports  made  by 
the  Capital  National  Bank  to  the  comp- 
troller of  the  currency,  by  such  act  vouched 
for,  or  certified  to,  the  absolute  truthfulness 
of  the  statements  therein  contained,  and  not 
that  the  report  was  correct,  so  far  as  the 
directors  knew  or  had  been  advised  by  the 
proper  performance  of  their  duties  as  direc 
tors.  The  means  of  information,  this  record 
shows,  were  accessible  to  them.  It  was 
their  duty  to  know  whether  the  reports  were 
correct  or  not.  For  them  to  have  ascer- 
tained the  untruthfulness  of  the  reports  re- 
quired no  extended  examination  of  the  books 
of  the  bank  or  into  the  condition  of  its  af- 
fairs. A  mere  comparison  of  any  report 
with  the  daily  balance  sheet  of  the  bank  for 
the  same  date  would  have  revealed  the  ab- 
solute falsity  of  such  report.  It  is  no  an- 
swer to  say  that  they  were  not  aware  of  the 
insolvent  condition  of  the  bank.  Section 
5147  of  the  Revised  Statutes  of  the  United 
Stetes  requires  "each  director,  when  ap- 
pointed or  elected,  shall  take  an  oath  that 
he  will,  so  far  as  the  duty  devolves  on  him, 
diligently  and  honestly  administer  the  af- 
fairs of  such  association."  The  scope  of  the 
obligation  assumed  by  the  director  of  a  na- 
tional bank  is  indicated  by  the  oath  he  is 
required  to  take.  He  is  under  obligation 
not  only  to  honestly,  but  diligently,  adminis- 
ter the  affairs  of  the  corporation  in  which 
he  is  a  director.  He  may  not  sit  supinely 
by,  and  permit  the  executive  officers,  which 
he  has  helped  to  elect,  to  rob  and  plunder 
the  bank,  and  then  excuse  himself  from  in- 
dividual liability  by  showing  that  he  was 
unaware  of  the  true  condition  of  the  bank  or 
what  was  transpiring  around  him.  The 
law  demands  and  requires  that  he  diligently 
administer  the  affairs  of  the  association.  In 
the  language  of  Severens,  J.,  in  Oihhima  v. 
Anderaon,  80  Fed.  Rep.  345:  "The  idea 
which  seems  to  prevail  in  some  quarters, 
that  a  director  is  chosen  because  he  is  a 
man  of  good  standing  and  character,  and  on 
that  account  will  give  reputetion  to  the 
bank,  and  that  his  only  office  is  to  delesate 
to  some  other  person  the  management  of  ite 
affairs,  and  rest  on  that  until  his  suspicion 
is  aroused,  which  generally  does  not  happen 
until  the  mischiei  is  done,  cannot  be  ac- 
cepted as  sound.  It  is  sometimes  suggested, 
in  effect,  that,  if  larger  responsibilities  are 
devolved  upon  directors,  few  men  would  be 
willing  to  risk  their  character  and  means  by 
teking  such  an  office;  but  Congress  had  some 
substantial  purpose  when,  in  addition  to  the 
provision  for  executive  officers,  it  further 
provided  for  a  board  of  directors  to  manage 
the  bulk  and  administer  ite  affairs.  Tlie 
stockholders  might  elect  a  cashier  and  a 
president  as  well.  The  banks  themselves 
are  prone  to  state  and  hold  out  to  the  pub- 
lic who  compose  their  boards  of  directors. 
The  idea  is  not  to  be  tolerated  that  they 
serve  as  mere  gilded  ornamente  of  the  institu- 
tion, to  enhance  its  attractiveness,  or  that 
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their  reputation  should  be  used  as  a  lure  to 
eustc  mers.  What  the  public  suppose,  and 
haye  the  right  to  f^uppose,  is  that  those  men 
have  been  selected  by  reason  of  their  high 
character  for  integrity,  their  sound  Judg- 
ment,  and  their  capacity  for  conducting  the 
aif airs  of  the  bank  safely  and  securely.  The 
public  act  on  this  presumption,  and  trust 
their  property  with  the  bank  in  the  confi- 
dence that  the  directors  will  discharge  a  sub- 
stantial duty.  How  long  would  any  national 
bank  have  the  confidence  of  depositors  or 
other  creditors  if  it  were  given  out  that 
these  directors,  whose  names  so  often  stand 
at  the  head  of  its  business  cards  and  adver- 
tisements, and  who  are  always  used  as  make- 
weights in  its  solicitations  for  business, 
woiSd  only  select  a  cashier,  and  surrender 
the  management  to  him?  It  is  safe  to  say 
such  an  institution  would  be  shunned  and 
could  not  endure.  It  is  inconsistent  with 
the  purpose  and  policy  of  the  banking  act 
that  its  vital  interests  should  be  committed 
to  one  man,  without  oversight  and  control." 
See  Waiiams  v.  MoKay,  40  N.  J.  £q.  189,  53 
Am.  Rep.  775;  Martin  v.  Wehh,  110  U.  8. 
7,  28  L.  ed.  49,  3  Sup.  Ct.  Rep.  428. 

In  our  view,  whether  the  attesting  direc- 
tors possessed  knowledge  of  the  falsity  of 
their  reports  is  wholly  inunaterial.  They 
were  in  fact  false  and  untrue,  and  those  who 
deposited  money  >vith  the  bank,  or  who  pur- 
chased stock  of  the  corporation,  in  reliance 
upon  the  truthfulness  of  the  contents  of 
those  reports,  were  as  much  deceived  and 
damaged  thereby  as  though  the  directors 
when  they  signed  the  reports  knew  them  to 
be  false.  That  they  were  innocent  of  the 
true  situation  or  condition  of  the  affairs  of 
the  bank  is  wholly  an  unimportant  consid- 
eration, since  proof  of  a  scienter  is  not  neces- 
sary to  a  recovery.  This  court  has  frequent- 
ly asserted  that,  to  maintain  an  action  for 
false  representation,  it  is  not  essential  that 
it  be  shown  that  they  were  intentionally  or 
knowingly  made  by  the  defendant.  This  is 
the  rule  in  ordinary  causes,  and  no  valid  rea- 
son can  be  suggested  or  pointed  out  why  the 
same  principle  should  not  apply  in  actions 
for  deceit  against  the  directors  of  a  banking 
corporation.  Certainly,  no  case  has  come 
under  our  observation  which  has  made  an 
exception  in  their  favor. 

In  Miller  v.  Howard,  95  Tenn.  407,  32  8. 
W.  305«  it  was  disclosed  that  the  directors 
of  a  national  bank,  on  its  suspension,  issued 
a  circular  stating  that  the  bank  was  solvent, 
and  would  open  within  sixty  days,  and  au- 
thorized the  ofiicers  to  receive  money  on 
special  deposit,  and  keep  it  in  the  bank 
vaults,  subject  only  to  the  check  of  the  de- 
positor. Subsequently,  a  receiver  for  the 
bank  was  appointed  and  the  money  deposited 
pursuant  to  said  circulars  was  turned  over 
to  him.  It  was  held  that  the  directors  were 
personally  liable  for  the  amount  of  such  de- 
posits. Wilkes,  J.,  in  the  course  of  his 
opinion,  used  this  apposite  language:  "Di- 
rectors are  not  mere  figureheads,  with  no 
duties  to  perform,  and  with  the  liberty  of 
leaving  matters  of  this  character  to  their 
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president  and  cashier,  and  relieving  them* 
selves  of  liability  and  duty,  by  placing 
special  funds  they  are  under  obligations  to 
deliver  to  special  depositors  in  the  hands  of 
third  persons,  and  tiien  leaving  it  to  their 
depositors  to  litigate  with  such  third  per- 
sons over  their  claims  and  rights.  •  .  . 
This  is  not  a  case  of  want  of  ordinary  care 
on  the  part  of  the  directors,  but  a  ease  of 
positive,  active,  misconduct,  which  resulted 
in  injury  to  complainant,  and  for  which  they 
are  liable  to  him." 

In  Cro99  V.  FiaKer,  65  L.  T.  N.  8.  114,  with 
the  knowledge  and  consent  of  the  directors 
of  a  building  society,  advertisements  were 
isued  by  the  secretary  inviting  the  loaning 
of  money  to  it.  Money  advanced  to  the 
society  was  paid  to  the  secretary,  who  re- 
ceipted therefor,  but  did  not  enter  the 
proper  amount  on  the  books  of  the  society, 
and  by  reason  thereof  the  secretary  was  en- 
abled to  appropriate  to  his  own  use  a  large 
sum  of  money,  and  upon  his  absconding  it 
was  discovered  that  the  sum  borrowed  by  the 
society  was  in  excess  of  the  amount  allowed 
by  its  rules.  It  was  held,  in  an  opinion  by 
Mathew,  J.,  that  the  directors  were  person- 
ally liable  for  the  amounts  borrowed  by  the 
society  in  excess  of  its  borrowing  powers. 

Merchants'  Nat,  Bank  v.  Thome,  28  Ohio 
L.  J.  164,  discloses  the  following  state  of 
facts :  The  executive  officers  of  a  national 
bank  made  reports  to  the  comptroller  of  the 
currency,  under  oath,  of  the  assets  and  lia- 
bilities of  the  corporation,  and  the  same 
were  attested  by  three  of  the  directors. 
These  reports  were  published  according  to 
law,  and  disclosed  the  bank  to  be  in  a  highly 
prosperous  financial  condition,  while  in  fa^t 
the  statements  in  said  reports  were  almost 
entirely  false,  and  the  bank  at  the  time  was 
almost  insolvent.  Relying  upon  the  truth 
of  the  reports,  plaintiff  loaned  a  stockholder 
of  the  bank  money,  and  received  as  collateral 
security  a  number  of  shares  in  said  bank, 
which  would  have  been  ample  security  had 
the  reports  been  true,  but  in  fact  the  stock 
when  the  loan  was  made  was  worthless.  The 
borrower  was  insolvent,  and  the  loan  was 
made  solely  on  the  credit  of  the  stock  so 
pledged,  and  upon  the  value  thereof  as  the 
same  appeared  from  the  said  reports.  Plain- 
tiff brought  an  action  for  deceit  against  the 
attesting  directors  of  the  insolvent  bank,  and 
the  couA  held  they  were  individually  liable 
for  the  damages  sustained. 

Tate  V.  Bates,  118  N.  C.  287,  24  8.  E.  482, 
was  an  action  by  the  state  treasurer  of  North 
Carolina  against  the  directors  of  an  insol- 
vent bank  personally  to  recover  for  his  loss 
of  deposits.  Tate  claimed  that  he  was  in- 
duced to  make  the  deposits,  and  permitted 
the  same  to  remain  in  the  bank  by  false  and 
misleading  published  statements  sworn  to  by 
the  president  and  cashier,  and  verified  by 
three  directors,  showing  that  the  bank  was 
solvent,  its  capital  imimpaired,  and  that  it 
had  a  surplus  on  hand.  The  court  in  the 
opinion  says:  "The  directors  are  conclu- 
sively presumed  to  know  the  condition  of  the 
bank.     Hauser  v,  Tate,  85  N.  G.  81,  39  Am. 
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Rep.  689;  Morse,  Banks  ft  Banidiig,  {  1S7; 
Fum  T.  Brown,  142  U.  S.  56,  35  L.  ed.  030, 
12  Sup.  Ct  Rep.  136;  United  Boeieiy  of 
BhakerM  ▼.  Undertoood,  0  Bush,  600,  15  Am. 
R^.  731,  and  other  cases  cited  in  Boloman 
y.  Bates,  118  N.  C.  311,  24  8.  £.  478.  If  the 
directors  did  not  know  the  bank  was  insol- 
vent, it  was  their  dutj  to  have  known  it. 
It  was  fraudulent  in  them  to  put  forth 
official  statements  that  the  bank  was  solvent, 
when  they  did  not  know  it  to  be  true,  and 
they  are  liable  to  those  who  were  deceived 
thereby  into  having  dealings  with  the  bank, 
or  making  depoeito  therein,  for  any  losses 
sustained.  If  this  were  not  so,  the  directors 
of  a  bank  would  be  privileged  to  be  negligent, 
and  the  more  ignorant  they  could  manage  to 
be  about  its  condition  the  more  secure  th(^ 
would  be  from  any  liability." 

Solomon  v.  Bates,  118  N.  G.  311,  24  8.  E. 
478,  was  precisely  like  the  preceding  case. 
In  the  last  case  it  was  contended  that  the  pe- 
tition did  not  state  a  cause  of  action  for  de- 
ceit, because  it  did  not  charge  that  the  de- 
fendants intended  to  deceive  the  plaintiff. 
The  court  in  the  course  of  the  opinion  said : 
"It  is  sufficient  to  allege  that,  the  bank  bein2 
insolvent,  the  defendants  caused  false  and 
fraudulent  statements  of  the  condition  of  the 
bank  to  be  published,  representing  it  to  be 
solvent  and  with  capital  stock  unimpaired, 
and  declaring  dividends,  all  this  with  a  view 
to  conceal  its  insolvent  condition,  and  induce 
the  public  to  make  deposits,  whereby  the 
plaintiff  was  deceived,  and  made  one  deposit, 
which  he  is  now  seeking  to  recover.  Indeed, 
the  directors  are  liable  for  injury  caused  by 
relying  upon  a  statement  issu^  by  them 
which  they  did  not  know  to  be  true  as  well 
as  when  they  knew  it  to  be  false.  Hubbard 
V.  Weare,  79  Iowa,  678,  44  N.  W.  916;  Hun- 
tington V.  AttHll,  118  N.  Y.  365,  23  N.  E. 
544,  42  Hun,  459;  3  Thomp.  Corp.  §  4244." 

Notwithstanding  this  opinion  has  now 
reached  an  unusual  length,  we  cannot  re- 
frain from  making  the  following  quotation 
from  the  decision  in  Beale  v.  Baker,  70  Tex. 
289,  7  8.  W.  742:  "Directors  of  banking 
corporations  occupy  one  of  the  most  impor- 
tant and  responsible  of  all  business  relations 
to  tlie  general  public.  By  accepting  the  po- 
sition, and  holding  themselves  out  to  the 
public  as  such,  they  assume  that  they  will 
supervise  and  give  direction  to  the  affairs  of 
the  corporation,  and  impliedly  contract  with 
those  who  deal  with  it  that  its  affairs  shall 
be  conducted  with  prudence  and  good  faith. 
They  have  important  duties  to  perform  to- 
wards its  creditors,  customers,  and  stock- 
holders, all  of  whom  have  the  right  to  expect 
that  these  duties  will  be  performed  with  dili- 
gence and  fidelity,  and  that  the  capital  of 
the  corporation  will  thus  be  protected 
against  misappropriation  and  diversion  from 
the  legitimate  purposes  of  the  corporation. 
.  .  .  It  is  the  duty  of  directors  to  know 
the  condition  of  the  corporation  whose  af- 
fairs they  voluntarily  assume  to  control,  and 
they  are  presumed  to  know  that  which  is 
their  duty  to  know,  and  which  they  have  the 
means  of   knowing.     If  the   representations 
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are  false,  but  relied  and  acted  on  bj  aeostom- 
er  to  his  damage,  to  hold  that  in  such  case 
the  directors  who  made  such  false  represen- 
tations are  not  liable,  because  they  were  ig- 
norant of  the  falsity  of  such  representations, 
would  be  to  award  a  premium  for  negligence 
in  the  performance  of  important  and  almost 
sacred  duties,  voluntarily  assumed,  and  co 
license  fraud  and  deception  of  the  most  fla- 
grant and  pernicious  character.  It  is  a  fa- 
miliar principle  of  the  law  that  an  action  for 
damages  lies  against  a  party  for  making 
false  and  fraudulent  representations,  where- 
by another  is  induced  to  do  an  act  from 
which  he  sustains  damage.  If  the  represen- 
tations are  untrue,  it  is  immaterial  that 
they  may  have  been  made  without  fraudu- 
lent intent,  and  it  is  sufficient  that  they  were 
made  to  the  general  public,  if  the  appellant 
was  induced  thereby  to  deposit  money  in  the 
bank." 

The  following  authorities  to  some  extent 
sustain  the  doctrine  that  a  director  of  a 
bank  is  liable  for  damages  resulting  from 
permitting  a  statement  to  be  held  out  to  the 
public  that  the  institution  was  solvent,  even 
though  the  director  was  unaware  that  such 
report  was  false:  Delano  v.  Case,  121  111. 
247,  12  N.  E.  676;  Kinkier  v.  Junicay  84 
Tex.  119,  19  8.  W.  359;  German  Bav.  Bank 
y.Wulfekuhler,  19  Kan.  60;  Balmon  v.  Rich- 
ardson, 30  Conn.  360^  79  Am.  Dec.  255; 
Morse  v.  Bunts,  19  How.  Pr.  275.  Upon 
principle  and  authority,  the  conclusion  is 
irresistible  that  directors  cannot  escape 
liability  for  damages  resulting  from  faUe 
statements  made  by  them  of  the  condition  of 
the  bank,  even  though  they  were  at  the  time 
ignorant  that  such  statements  were  false, 
'file  judgment  as  to  Thompson,  Stuart, 
Phillips,  and  Hamer  should  be  affirmed,  and 
reversed  as  to  Mosher,  Outcalt,  and  Yates. 

Harrison,  Gh.  J.,  SulliTan,  J.,  and  Ra- 

gan,  C,  concur  in  the  foregoing  opinion  of 
Norraly  J. 

Rehearing  denied. 


Charles  B.  RU8TIN,  Plff.  in  Err., 

V. 

8TANDARD  LIFE  k  ACCIDENT  IN8UR- 
ANCE  COMPANY. 

( Neb ) 

•1,  Tlie  term  •'▼oloiitary  overexer- 
tion," in  a  policy  of  accident  InsuraDce, 
means  conscious  or  Intentional,  overexert  Ion, 
or  a  reckless  disregard  of  consequences  likely 
to  ensue  from  great  physical  effort. 

2.  It  cannot  be  «ald  mm  a  matter  of  law 
that  the  slight  elevation  of  a  800-pound 
weight  by  a  strong  man  accustomed  to  lift- 
ing Is  voluntary  overexertion. 

8.  A  condition  In  a  contract  of  cnjinal- 
ty  insurance  forbidding  unnecessary  lifting 

•Headnotes  by  Sullivan,  J. 


Note. — For  voluntary  exposure  to  unneces- 
sary danger,  see  Fidelity  ft  C.  C<».  v.  Chambers 
(Va.^  40  L.  R.  A.  482. 
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If  not  broken  by  an  aet  of  lifting  whf«k  waa 
apparently  reaaonable,  and  performed  In  the 
line  of  duty. 
4.  Kvtdenoe  examined*  and  held  to  be 
snfllcient  to  entitle  the  plaintiif  tx>  have  tbe 
case  submitted  to  the  jury. 

(June  21,  1899.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgmeni  in  favor 
of  defendant  in  an  action  brought  to  recover 
upon  an  accident  insurance  policy.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Jamea  H.  Mclntoalit  for  plaintiif  in 
eiTor; 

That  interpretation  will  be  adopted  which 
sustains  the  claim  for  indemnity. 

Ooodioin  v.  Provident  8av.  Life  Aaeur,  At- 
80.  97  Iowa,  226,  32  L.  R.  A.  473. 

It  was  for  the  jury  to  say  whether  or  not 
the  lifting  was  unnecessary. 

Orant  v.  Cropsey,  8  Neb.  205 ;  Eaton  v. 
Carruth,  11  Neb.  231;  Atchison  d  N.  B.  Co. 
V.  Bailey,  11  Neb.  332;  Huff  v.  AmeSt  16  Neb. 
130,  49  Am.  Rep.  716;  Lincoln  v.  (Hllilan, 
18  Neb.  114;  JohnBon  v.  Mieeowri  P.  R.  Co. 
18  Neb.  690. 

Mr.  Charles  A«  Gosa  also  for  plaintiif 
in  error. 

Mr.  Ii.  F.  Crofoot,  for  defendant  in  er- 
ror: 

It  was  voluntary  overexertion  for  Mr. 
Rustin  to  lift  the  450-pound  dumb-bell. 

Tounff  V.  Mutual  Acd.  Aseo.  25  Chicago 
Legal  News,  143;  Metropolitan  Acci.  Asao. 
V.  Bristol,  69  111.  App.  492. 

SulliTan,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  Charles  B. 
Rustin  to  recover  on  a  policy  of  accident  in- 
surance issued  to  him  by  the  Standard  Life 
ft  Accident  Insurance  Company.  The  injury 
upon  which  the  claim  for  indemnity  is 
grounded  was  the  result  of  an  effort  on  the 
part  of  plaintiff  to  raise  a  heavy  dumb-bell 
from  the  ground.  The  contract  contained  a 
stipulation  exempting  the  company  from  lia- 
bility for  injuries  occasioned  by  unnecessary 
lifting  and  voluntary  overexertion.  The  ac- 
tion was  defended  on  the  theory  that  the  ac- 
cident was  within  the  exemption  clause.  The 
trial  court,  at  the  conclusion  of  plaintiff's 
te&Umony,  instructed  the  jury  to  return  a 
verdict  in  favor  of  the  defendant.  The  cor- 
rectness of  this  instruction  is  the  single  ques- 
tion presented  by  the  record  for  decision. 
The  facts  being  undisputed  we  are  only  re- 
quired to  determine  whether  they  are,  under 
the  most  favorable  construction,  sufficient  to 
sustain  a  verdict  in  favor  of  the  insured. 
Rustin  was  described  in  his  application  for 
insurance  as  a  capitalist.  After  the  issu- 
ance of  the  policy,  he  became  president  of 
the  Courtland  Beach  Association,  a  company 
owning  and  conducting  a  pleasure  resort 
near  tlie  city  of  Omaha.  This  company  was 
arranging  to  give  an  exhibition  represent- 
ing the  destruction  of  Pompeii,  and  the 
plaintiff  was  on  the  ground,  superintending 
the  preparatory  work.  While  thus  engaged, 
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he  sustained  the  injury  in  ^ueetion.  His 
own  account  of  the  accident  is  as  follows : 
"Construction  was  going  on  for  giving  tlie 
show  called  'Pompeii,'  and  I  wa«  out  there 
superintending  the  building  of  the  seats,  and 
BO  on;  and  at  noon  I  took  my  lunch,  and  af- 
ter dinner  I  wttit  out  in  the  shade  of  a  tree, 
and  was  lying  down,  smoking.  There  had 
been  an  arrangement  made  for  the  commence- 
ment of  a  performance  by  Miller, — ^I  have 
forgotten  what  Bliller, — a  strong  man,  who 
was  going  to  give  an  exhibition  with  dumb- 
bells. These  dumb-bells  were  on  a  bar  or 
handle,  each  5  or  6  feet  long,  and  purported 
to  weigh  225  and  450  pounds.  While  lying 
there  smoking,  I  noticed  some  boys  foxing 
with  the  lighter  dumb-bell,— the  225  weight. 
It  was  very  apparent  to  me  they  were  a  lit- 
tle shy  in  weight,  and  so  I  got  up  from  where 
I  had  been  reclining,  and  went  upon  the 
platform  where  the  bells  had  just  been  de- 
livered, and  picked  up  the  large  dumb-bell, 
said  to  weigh  450  pounds.  Pidced  it  up  with 
apparent  ease,  but  had  it  out  of  balance.  It 
was  down  on  the  right  side.  I  didn't  get  it 
in  the  center  of  gravity.  In  bringing  it  to 
a  level,  I  raised  my  right  arm,  and  something 
gave  away  with  a  loud  report,— one  of  the 
ligaments  of  my  back."  Rustin  further  tes- 
tified that  he  was  in  good  physical  condition 
at  the  time  he  was  injured;  that  he  was  ac- 
customed to  lifting,  and  believed  he  could 
lift  450  pounds  without  injury  to  his  sys- 
tem ;  that,  in  his  opinion,  the  heavier  dumb- 
bell did  not  weigh  more  than  300  pounds,  and 
that  his  primary  purpose  in  lifting  it  was 
to  test  its  weight,  with  the  vierw  of  protecting 
his  company  and  the  public  from  an  impos- 
ture which  he  suspected  the  professional  ath- 
lete was  about  to  perpetrate.  This  evidence,, 
we  think,  was  sufficient  to  warrant  a  recov- 
ery, and  should  have  been  submitted  to  the 
jiA-y.  Rustin's  injury,  it  is  true,  was  the 
natural  result  of  overexertion  while  at- 
tempting to  raise  the  dumb-bell  and  bring  it 
to  a.  horizontal  position ;  but  that  fact  is  not 
of  itself  conclusive  in  favor  of  the  company. 
The  contract  ri^ht  to  indemnity  was  not  lost 
because  the  injury  resulted  from  overexer- 
tion unless  the  overexertion  was  conscioua 
and  intentional.  Manufacturers'  Acci.  In^ 
demnity  Co.  v.  Dorgan,  16  U.  S.  App.  290, 58 
Fed.  Rep.  952,  7  C.  C.  A.  581,  22  L.  R. 
A.  620;  Johnson  v.  London  Guarantee 
d  Acci.  Co.  115  Mich.  86,  40  L.  R.  A.  440. 
Surely,  it  cannot  bo  said  as  a  matter  of  law 
that  the  plaintiff  was  aware  of  the  probable 
result  of  his  act,  or  that  he  acted  with  a  reck- 
less disregard  of  consequences  likely  to  en- 
sue. That  he  failed  to  accurately  gauge  hie 
own  strength,  or  else  to  correctly  estimate 
the  weight  of  the  dumb-bell,  is  evident;  but 
accident  insurance  is  not  designed  to  furnish 
indemnity  only  in  cases  where  the  policy^ 
holder  orders  his  conduct  with  grave  circum- 
spection, and  a  provident  foresight  of  con- 
sequences.  Mere  contributory  negligence  ia 
no  answer  to  an  taction  on  a  contra^  of  iiv- 
surance.  Neither  is  there  any  absolute  in- 
ference that  the  lifting  was  unnecessary. 
According  to  the  plaintiff's  testimony,  the 
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aet  was  the  product  of  a  reaaonable  motive, 
and  wa«  perionned  in  the  line  of  duty.  An 
accident  policy  undoubtedly  contemplates 
that  even  a  capitalist  will  do  some  lifting 
without  physical  or  moral  compulsion.  Cir- 
eomstances  in  evidence  discredk  the  reason 


given  for  the  lifting,  but  they  do  noi  indis- 
putably condemn  it  as  false.  The  question 
was  for  the  jury  to  determine. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


TRENTON  POTTERIES  COMPANY,  Appt., 
Richard  C.  OLIPHANT  ei  al.,  Respte, 

*1.     A   letter   iri^lav   an    option,   for   m 
eortala    period,   to    purcltojio   a  busl- 

aoos  and  Its  goodwill,  described  the  vendors 
thus:  **We,  tbe  undersigned,  do  business 
under  the  firm  name  of  Oilpbant  ft  Co.'*  It 
oootsined  a  clause,  "We  slso  sgree  that  we 
will  not  directly  or  Indirectly  engage  in"  a 
competitive  business  within  certain  limits 
of  space  and  time.  It  was  only  signed  by 
Hie  firm  name.  Tbe  option  expired,  and  aft- 
erwards all  tbe  members  of  tbe  firm  signed 
a  writing  addressed  to  tbe  same  buyer,  ex- 
tending tbe  option  to  purchase  for  ninety 
days,  which  was  to  be  attached  to,  and  made 
part  of,  tbe  original  option.  Held,  that  the 
undertaking  not  to  engage  In  competitive 
business  Is  both  joint  and  severaJ,  and  binds 
tbe  firm  and  each  of  its  members. 
S.  A  ooatract  tbat  the  vendor  of  a 
business  and  Its  iroodwlll  'vrlll  not 
onMrnsre  In  a  oonipetltlT'e  bnslness,  al- 
thoogh  a  contract  in  restraint  of  trade.  Is  not 
opposed  to  public  policy,  but  is  valid  and  en- 
forceable, when  tbe  restraint  contrscted  for 
la  partial,  end  Is  reasonably  required  for  the 
protection  of  the  purchaser  In  tbe  nse  and 
.  enjoyment  of  tbe  business  purchased,  and  la 
not  otherwise  injurious  to  the  public  Inter- 
est. Whether,  considering  the  changed  con- 
ditions of  trade  and  business,  such  a  contrset 
abould  now  be  pronounced  against  public  poli- 
cy, if  tbe  restraint  contracted  for  Is  gener- 
al, but  so  broad  a  restraint  Is  reasonably  nec- 
eassry  for  tbe  protection  of  tbe  purchaser, — 
quare. 

S.  A  contract  of  tbe  vendors  of  a  bnsl-. 
nesM  nnd  Its  groodvrlil  bound  them  not 
to  eniraare  In  tbe  same  business  **wltb- 
In  any  state  In  the  United  States  of  America, 
or  within  tbe  District  of  Columbia,  except 
111  tbe  state  of  Xcvnda  nnd  the  lorrlfury  of 
Arizona,  for  the  period  of  fifty  years.** 
Held,  that  tbe  description  of  tbe  places  wlth- 

^Headnotes  by  Maoib,  Cb.  J. 


Note. — For  validity  of  contracts  of  sale  In 
Taint  of  trade  without  limitation  of  place, 
note  to  Gamewell  Fire  Alarm  Teleg.  Co.  v. 
Crane  (Mass.)  22  L.  R.  A.  673. 

For  other  cases  of  restraint  on  trade  through- 
out the  whole  country,  see  Lnfkln  Rule  Co.  v. 
Prtngeli  <Oblo)  41  L.  R.  A.  183:  and  Anchor 
Blectric  Co.  ▼.  Hawks  (Masa)  41  L.  R.  A.  180. 

For  other  cases  of  restriction  on  trade 
throughout  a  inrge  part  of  the  country,  tee 
Western  Wood<»n-Ware  Asso.  ▼.  Starlccy  (Mich.) 
11  L.  R.  A.  503:  snd  Cowan  ▼.  Fairbrother 
(N.  C.)  82  L.  It.  A.  820. 
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in  which  the  contract  restrained  the  vendora 
Is  a  dl risible  description,  embracing,  not  one 
whole  ares,  bnt  seTeral  areas  disjunctively 
described.  The  business  which  was  the  sub- 
ject of  tbe  sale  bad*  never  been  carried  on  by 
the  vendorB  In  some  of  the  areas  coTered  by 
the  description.  Held,  further,  that  while  tbe 
restraint  contracted  for  in  respect  to  sucb 
areas  may  be  opposed  to  public  policy,  and  tbe 
contract  to  that  extent  may  t>e  unenforceable, 
the  restraint  contracted  for  in  respect  to 
areas  within  which  the  business  bad  lieen 
carried  on  was  reasonably  required  for  tbe 
protection  of  the  purchaser,  and  the  con- 
tract to  that  extent  is  not  in  opposition  to 
public  policy,  and  may  be  enforced. 

4.  "Wben  tbe  pnrcbaser  of  a  bnslneso 
and  Its  iToodvrlll  Is  a  corporation  em- 
powered by  legislative  grant  to  engage  In  and 
cairy  on  sucb  s  business  for  tbe  period  of  ita 
corporate  life,  a  contract  by  the  vendor  not 
to  engage  in  competitive  business  for  a  period 
substantially  coincident  with  tbe  purchaser's 
corporate  life  is  not  unreasonable. 

6.  Blflrbt  mannfaetnrers  of  sanitary 
pottery  'vrare,  who  produced  nearly  all  of 
that  ware  manufactured  In  this  country, 
formed  an  association,  and  agreed  to  regnlate> 
the  price  of  sucb  ware  according  to  tbe  vote 
of  a  majority  of  Its  members.  Held,  that, 
sssnming  that  sucb  ware  has  become  a  com- 
modity of  so  great  Importance  to  public 
health  and  comfort  that  tbe  public  has  an  in- 
terest in  Its  manufacture  and  sale,  sucb  a 
combination  Is  opposed  to  public  policy,  sa 
creating  or  tending  to  create  a  monopoly. 
Contracts  among  Independent  and  uncon- 
nected manufscturers  looking  to  the  control 
of  the  prices  of  their  manufacture  by  limita- 
tion of  production,  by  restriction  on  distribu- 
tion, or  by  express  sgreements,  are  opposed^ 
to  public  interest  and  unenforceable. 

6.  Simultaneously  vrltb  tbe  purchase 
of  tbe  bnslneiiM  In  question  the  purchas- 
er also  acquired  by  purchase  four  other  pot- 
teries. Tbe  five  vendors  had  been  engaged- 
In  the  manufacture  of  sanitary  pottery  ware, 
and  were  members  of  the  association.  The 
purchaser  thus  scqulred  a  majority  of  the 
members.  Held,  that  although  the  simultan- 
eous purchases  gave  tbe  purchaser  the  oppor- 
tunity to  control  the -action  of  the  association, 
and  such  may  have  been  ita  purpose,  the  con- 
tracts of  sale  and  purchase,  and  the  Incident- 
al contracts  connected  therewith,  are  not 
rendered  Invalid  thereby,  but  may  t>e  en- 
forced. The  public  interest  will  be  protected 
by  Invslldatlng  the  agreement  for  ttie  control 
of  prices. 

7.  Bacb  of  tbe  flv^e  -vendors  eontraoted 
iFrltb  the  purchaser  not  to  enaraore  In 
competitive  business.  In  terms  substan- 
tially like  those  contained  In  respondents' 
contract,   and  thereby  five  of   tbe  prlnclpaV 
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plants  for  producing  Mnltory  pottery  ware 
became  the  property  of  one  owner,  and  the 
previous  ownera  were  excluded  from  using 
their  capital  and  business  experience  and 
knowiedge  in  competition  with  the  new  own- 
er. Held,  that  although  contrscta  to  restrain 
and  limit  competition  in  the  production  of 
some  commodity,  in  the  manufacture  and 
sale  of  which  the  public  have  an  interest,  are 
repugnant  to  public  policy,  a  restraint  or 
limit  upon  competition  may  result  from  con- 
tracts which  the  courts  are  bound  to  enforce. 
Thus,  in  the  absence  of  iegislatlTe  prohibi- 
tion, if  such  could  be  imposed,  courts  would 
be  obliged  to  recognise  and  enforce  contracts 
for  the  purchase  by  an  indWidual  manufact- 
urer of  the  business  of  his  competitors,  even 
to  the  last  one,  although  such  purchases  tend 
to  eliminate  competition,  and  the  last  pur- 
chase would  completely  exclude  it,  at  least 
for  a  time. 

8.  Under  our  liberal  corporation  laivs, 
corporations  niar  be  formed  to  engage 
in  and  carry  on  almost  every  conceivable 
manufacture  or  trade.  They  are  empowered 
to  acquire  property  and  the  control  of  other 
corporations.  Acts  which  corporations  do  un- 
der these  broad  legislative  grants  cannot  be 
pronounced  by  the  courts  to  be  repugnant  to 
public  policy.  The  legislative  grants  of  power 
fix  the  character  and  limit  of  public  policy 
in  that  regard.  A  corporation  thus  empow- 
ered to  engage  in  and  carry  on  a  certain 
manufacture  may  buy  the  business  of  its  com- 
petitors, and  courts  csnnot  pronounce  con- 
tracts for  such  permitted  purchases  Invalid, 
although  they  tend  to  produce,  and  may  tem- 
porarily produce,  a  monopoly  of  such  manu- 
facture. 

9.  Contracts  Incidental  to  sncb  per- 
mitted pnrcliases»  and  reasonably  re- 
quired to  protect  the  purchaser  in  the  enjoy- 
ment of  the  business  purchased,  cannot  be 
pronounced  by  the  courts  to  be  sgalnst  pub- 
lic policy,  for  the  same  reason. 

(Lippinoott  and  HendHokaon,  J  J.,  dissent.) 

(July  7,  1899.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  in  favor  of  defendants 
in  a  suit  brought  to  restrain  defendants 
from  brealcing  a  contract  not  to  carry  on 
certain  business  in  competition  with  plain- 
tiff.    Reversed  emoepi  aa  to  tu>o  defendants. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lewis  Cass  Ledyard  and  Will- 
iam II.  Lanning,  for  appellant: 

In  the  English  courts  there  is  no  presump- 
tion that  contracts  in  restraint  of  trade  are 
invalid,  nor  are  they  subject  to  any  peculiar- 
ly harsh  rules  of  construction. 

Mills  y.  Dunham  [1891]  1  Ch.  576;  Print- 
ing d  N.  Registering  Co.  v.  Sampson,  L.  R. 
19  Eq.  462;  Rousillon  v.  Rousillon  (1880) 
L.  R.  14  Ch.  Div.  351 ;  Underwood  v.  Barker, 
15  Times  L.  R.  177. 

The  rule  in  the  Federal  courts  is  the  same. 

Hartford  F.  Ins.  Co.  v.  Chicago,  M.  d  8t. 
P.  R.  Co.  36  U.  S.  App.  162,  70  Fed.  Rep. 
207,  30  L.  R.  A.  193,  17  C.  C.  A.  62. 

Since  the  decision  of  Ward  v.  Byrne,  in 
1839,  5  Mees.  &  W.  548,  the  tendency  of  the 
courts,  both  in  England  and  in  this  country, 
has  been  steadily  in  the  direction  of  more 
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liberal  views  upon  questions  of  restrmiiifei 

of  trade. 

BadMohe  AniUn  und  Boda  Fahrik  t. 
Behott  [1892]  3  Ch.  447;  Seal  v.  Chase,  SI 
Mich.  490;  Diamond  Matoh  Co.  ▼.  Roeber, 
106  N.  Y.  473.  60  Am.  Rep.  464, 13  N.  E.  419. 

The  real  test  of  the  yalidity  of  such  a  con- 
tract is  to  inquire  whether  the  restraint  is 
reasonable, — that  is,  whether  it  is  larger 
than  may  be  reasonably  (some  cases  say  pos- 
sibly) necessary  for  the  protection  of  tlie 
person  in  whose  favor  it  is  given. 

Printing  d  N.  Registering  Co.  t.  Bamp- 
son,  L.  R.  19  Eq.  462 ;  Diamond  Matoh  Co.  v. 
Roeber,  106  N.  Y.  473,  60  Am.  Rep.  464,  IS 
N.  E.  419;  Nordenfelt  v.  Maanm  Nordenfelt 
Ouns  d'  Ammunition  Co.  [1893]  1  Ch.  630, 
[1894]-  A.  C.  535;  Rousillon  v.  Rousillon,  L. 
R,  14  Ch.  Div.  351 ;  Leather  Cloth  Co.  v.  Lor- 
sont,  L.  R.  9  Eq.  345;  Mills  v.  Dunham 
[1891 J  1  Ch.  576;  Pelte  v.  Eichele,  62  Mo. 
171;  Morse  Twist  Drill  d  Mach.  Co.  v. 
Morse,  103  Mass.  73,  4  Am.  Rep.  513;  Beal 
V.  Chase,  31  Mich.  490;  Cook  v.  Johnson;  47 
Conn.  175,  36  Am.  Rep.  64 ;  Smith's  Appeal, 
113  Pa.  579,  6  Atl.  251;  Herreshoff  v.  Bou- 
tineau,  17  R.  I.  3,  8  L.  R.  A.  469,  19  Atl.  712; 
Gihhs  V.  Consolidated  Gas  Co.  130  U.  S.  39G, 
32  L.  ed.  979,  9  Sup.  Ct.  Rep.  553;  Water- 
toum  Thermometer  Co.  v.  Pool,  51  Hun,  157, 
4  N.  Y.  Supp.  861 ;  National  Wall  Paper  Co. 
V.  Hohhs,  90  Hun,  288,  35  K.  Y.  Supp.  932; 
Undenoood  v.  Barker,  15  Times  L.  R.  177. 

If  there  has  ever  been  any  rule  of  law  un- 
der which  a  covenant  in  restraint  of  trade, 
unlimited  as  to  space,  was  necessarily  void, 
it  could  not  be  made  applicable  to  a  case 
where  the  restraint  was  partial,  upon  its 
face,  by  any  amount  of  proof  that  the  excep- 
tion which  thus  made  it  partial  was  colora- 
ble merely. 

Diamond  Match  Co.  v.  Roeber,  106  N.  Y. 
473,  60  Am.  Rep.  464,  13  N.  E.  419;  RousU- 
lon  V.  Rousillon,  L.  R.  14  Ch.  Div.  351. 

The  covenant  is  valid  because  it  does  not 
embrace  the  whole  of  the  United  States  as 
the  region  of  exclusion. 

Diamond  Match  Co.  v.  Roeber,  106  N.  Y. 
484,  60  Am.  Rep.  464,  13  N.  E.  419;  Althen 
V.  Vrceland  (N.  J.  Eq.)  36  Atl.  481;  Oregon 
Steam  Nav.  Co.  v.  Winsor,  20  Wall.  64,  22 
L.  ed.  315. 

The  covenant  is  not  invalid  as  embracing 
an  unreasonably  large  area,  for  it  is  divisi- 
ble as  to  space  by  state  lines,  and  is  enforcea- 
ble at  least  within  the  state  of  New  Jersey. 

Erie  R.  Co.  v.  Union  Locomotive  d  Exp, 
Co.  35  N.  J.  L.  240;  Stewart  v.  Leheigh  Val- 
ley R.  Co.  38  N.  J.  L.  520;  Frank  v.  Hudtion 
County  Freeholders,  39  N.  J.  L.  352;  State, 
Siedler,  Prosecutor,  v.  Hudson  County  Free- 
holders, 39  N.  J.  L.  637;  Beach,  Monopolies 
&  Trusts,  §§  47.  48;  Oregon  Steam  Nav.  Co. 
V.  Winsor,  20  Wall.  64,  22  L.  ed.  315;  Chea- 
man  v.  Nainby,  2  Strange,  739;  Median  v. 
May,  11  Mees.  &  W.  652;  Price  v.  Oreen,  16 
Mees.  &  W.  346;  Nioholls  v.  Stretton,  10  Q. 
B.  340;  Baines  v.  Geary,  L.  R.  35  Ch.  Div. 
154;  Davies  v.  Lowen,  64  L.  T.  N.  S.  655; 
Underwood  v.  Barker,  15  Times  L.  R.  177. 
-  Even  executory  contracts  directly  affect- 
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iitg  prices  or  doing  away  with  competition 
ai^  not  necessarily  unlawful. 

Leslie  v.  Lorillard,  110  N.  Y.  610,  1  L.  B. 
A.  456,  18  N.  K  3tf3;  Mogul  8,  8.  Co,  ▼. 
M'Oregor,  L.  R.  15  Q.  B.  Div.  476,  L.  R.  21 
Q.  B.  Div.  544,  L.  R.  23  Q.  B.  Div.  688;  Oet^ 
tral  Shade  Roller  Co.  ▼.  Ouahman,  143  Mass. 
353,  9  N.  K.  629;  EUerman  v.  Chicago  JufUh 
turn  R,  d  Union  Stockyards  Co.  49  N.  J.  Eq. 
217,  23  Atl.  287. 

What  a  man  may  do  in  the  exercise  of  an 
absolute  legal  right  is  lawful  and  innocent 
in  the  eye  of  the  law,  precisely  because  he 
has  a  l^al  right  to  do  it.  What  his  motive 
or  purpose  may  be  is  wholly  immaterial. 

UavM  V.  Flagg,  35  N.  J.  £a.  491 ;  Pender 
▼.  Lutikington,  L.  R.  6  Ch.  Div.  70;  Phelps 
V.  HovoHen,  72  N.  Y.  45,  28  Am.  Rep.  93; 
Lough  y.  Outerhridge,  143  N.  Y.  271,  25  L. 
R.  A.  674,  38  N.  E.  292;  Bohn  Mfg,  Co.  y. 
Hollis,  54  Minn.  223,  55  N.  W.  1119,  sub 
nam,  Bohn  Mfg.  Co.  y.  Northu?estem  Lum- 
bermen's Asso.  21  L.  R.'A.  337. 

Messrs.  Samuel  D«  Oliphant*  Jr.,  and 
Jfclcliard  V.  Liadabvrj,  for  respondents: 

The  covenant  sought  to  be  enforced  is  yoid 
because  unlimited  as  to  either  time  or  space. 

It  is  unlimited  as  to  time  because  a  fifty- 
year  limit  is  no  limit  at  all. 

It  is  unlimited  as  to  space,  because  the 
pottery  business  cannot  be  carried  on  in  eith- 
er Nevada  or  Arizona,  and  the  exception  of 
those  localities  from  its  operation  (b  color- 
able  only,  and  a  mere  pret^ise. 

Covenants  without  limit  as  to  time  or 
space  are  void  upon  grounds  of  public  poli- 
«gr,  without  resard  to  their  reasonableness. 

Brewer  v.  MarshaU,  19  N.  J.  Eq.  637,  97 
Am,  Dec  679;  Mitchd  v.  Reynolds,  1  P. 
Wms.  181;  Homer  v.  Ashford,  3  Bing.  326; 
MandeviUe  v.  Barman,  42  N.  J.  Eq.  185,  7 
N.  £.  37 ;  Btemherg  v.  O'Brien,  48  N.  J.  Eq. 
370,  22  Atl.  348;  Leather  Cloth  Co.  v.  Lor- 
sent,  L.  R.  9  Eq.  346;  Althen  T.  Vreeland 
(K.  J.  Eq.)  36  AtL  479. 

This  nue  does  not  rest  upon  a  principle 
which  the  ase  has  outgrown. 

Alger  v.  naeher,  19  Pick.  61,  81  Am.  Dec 
119;  Ooeon  Steam  liwv.  Co.  v.  Winsar,  20 
Wall.  64,  22  L.  ed.  315;  United  States  v. 
Addyston  Pipe  d  Steel  Co.  54  U.  S.  App.  723, 
86  Fed.  Rep.  283,  46  L.  R.  A  122,  29  C.  C. 
A.  141 ;  Lufhin  RuU  Co.  v.  rHngeU,  67  Ohio 
81.  696,  41  L.  R.  A.  185,  49  N.  E.  1030; 
United  States  v.  Trans-Missouri  Freight  As- 
so. 166  U.  8.  290,  41  L.  ed.  1007,  17  Sup.  Ct 
Sep.  540. 

Nor  has  the  rule  against  covenants  in  gen- 
eral restraint  of  tnde  been  abrogated  in 
Eiwlaod,  where  it  had  its  origin. 

BousiUon  v.  R4>usilUm,  L.  R.  14  Ch.  Div. 
351;  Dofoies  v.  Da/vies,  L.  R.  86  Ch.  Div. 
359;  Badisehe  AniUn  umd  Soda  Fahrik  v. 
BeKott  [1892]  8  Ch.  447;  Maarim  Nardenfelt 
Ouns  d  Ammunition  Co.  v.  Nordenfelt 
[1898]  1  Ch.  630,  [1894]  A  C.  549. 

Nor  is  the  rule  an  artificial  one  which 
may  be  satisfied  by  an  artificial  exception. 

Mojrim  Nordenfelt  Ouns  d  Ammunition 
Co.  T.  Nordenfelt  [1893]  1  Ch.  651. 

The  covenant  is  void  because  unreasona- 
ble and  beyond  the  necessities  or  require- 
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ments  of  the  covenantee.  It  is  unruMonable 
in  that  it  is  not  restricted  to  the  business 
sold. 

Berlin  Maoh.  Works  v.  Perry,  71  Wis.  495, 
38  N.  W.  82;  Oamewell  Fire  Alarm  Teleg. 
Co,  V.  Crane,  160  Mass.  50,  22  L.  R.  A.  673, 
36  N.  E.  98;  CaUahan  v.  Donnolly,  45  Cal. 
152,  18  Am.  Rep.  172. 

It  is  unreasonable  in  that  the  roaoe  em- 
braced within  it  is  greater  than  the  neces- 
sities of  the  covenantee  require  for  the  pro- 
tection of  the  goodwill  purchased. 

Althen  V.  Vreeland  (N.  J.  Eq.)  36  Atl. 
479 ;  Consumers'  Oil  Co.  v.  Nunnemaker,  142 
Ind.  560,  41  N.  K.  1048 ;  RousUlon  v.  Rous- 
illon,  L.  R.  14  Ch.  Div.  351 ;  Davies  v.  Da- 
vies,  L.  R.  36  Ch.  Div.  359;  Mawim  Norden- 
felt Ouns  d  Ammunition  Co.  v.  Nordenfelt 
[1893]  1  Ch.  630,  [1894J  A.  C.  535;  Bishop 
v..  Palmer,  146  Mass.  469,  16  N.  E.  290. 

Nor  is  the  covenant  divisible  and  capable 
of  being  enforced  within  such  limits  as  the 
court  snail  determine  to  be  reasonable 

Erie  R.  Co.  v.  Union  Locomotive  d  Evp.  Co. 
35  N.  J.  L.  240;  Stewart  v.  Lehigh  Valley 
R.  Co.  38  N.  J.  L.  505;  Frank  v.  Hudson 
County  Freeholders,  39  K.  J.  L.  347;  State, 
Siedler,  Prosecutor,  v.  Hudson  County  Free- 
holders, 39  N.  J.  L.  632;  Consumers'  OH  Co. 
V.  Nunnemaker,  142  Ind.  560,  41  N.  E.  1048; 
Davies  v.  Davies,  L.  R.  36  Ch.  Div.  859; 
More  V.  Bonnet,  40  Cal.  251,  6  Am.  Rep. 
621 ;  Bishop  v.  Palmer,  146  Mass.  469,  16  N. 
E.  299;  Beach  v.  MuUin,  84  N.  J.  L.  843; 
Sa/nta  Clara  Valley  Mill  d  Lumber  Co.  t. 
Hayes,  76  CaL  887,  18  Pac  393. 

'nie  covenant  is  void  because  it  is  one  of 
five  contemporaneous  covenants  taken  from 
potters  engaged  in  the  manufacture  of  sani- 
tary pottery,  the  combined  tendency  of 
which  is  to  injure  the  public  by  creating  a 
monopoly. 

Mawim  Nordenfelt  Chins  d  Ammunition 
Co.  V.  Nordenfelt  [1893]  1  Ch.  630;  Fowls 
V.  Park,  131  U.  8.  96,  83  L.  ed.  74,  9  Sup.  Ct. 
Rep.  658;  Lufhin  Rule  Co.  v.  Fringeli,  57 
Ohio  St  596,  41  L.  R.  A  185,  49  N.  E.  1033; 
Greenhood,  Pub.  PoU  2. 

The  covenant  is  void  because  taken  in  fur- 
therance of  a  scheme  to  establish  a  monopo- 
ly. 

Morris  Run  Coal  Co.  v.  Barclay  Coal  Co. 
(1871)  68  Pa.  173,  8  Am.  Rep.  159;  Judd 
V.  Harrington,  139  N.  Y.  105,  34  N.  E.  790; 
Central  Ohio  Salt  Co.  v.  Guthrie,  36  Ohio 
St.  666;  Tewas  Standard  OH  Co.  v.  Adoue, 
83  Tex.  650,  15  L.  R.  A  598,  19  S.  W.  274; 
Nester  v.  Continental  Brewing  Co.  161  Pa. 
473,  24  L.  R.  A.  247,  29  AU.  102;  Richard- 
son V.  BuM,  77  Mich.  632,  6  L.  R.  A.  457,  43 
N.  W.  1102;  Lufkin  Rule  Co.  v.  Fringeli,  57 
Ohio  St.  696,  41  L.  R.  A.  185,  49  N.  E.  Id30; 
Strait  V.  National  Harrow  Co.  18  N.  Y. 
Supp.  224;  Distilling  d  Cattle  Feeding  Co. 
V.  People  em  rel.  Moloney,  156  111.  448,  41  K. 
E.  188;  Amot  v.  Pittston  d  B.  Coal  Co.  68 
N.  Y.  558,  23  Am.  Rep.  190;  Pacific  Factor 
Co.  V.  Adler,  90  Cal.  110,  27  Pae.  36;  United 
States  V.  Addyston  Pipe  d  Steel  Co.  54  U.  S. 
App.  723,  86  Fed.  Rep.  290,  46  L.  R.  A.  122, 
29  C.  C.  A.  141 ;  People  v.  North  River  Sugar 
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Ref,  Co,  64  Hun,  370,  5  L.  R.  A.  386,  7  N.  Y. 
Supp.  406. 

Nor  is  it  any  defense  that  the  agreement 
containing  the  restrictive  covenant  in  this 
case  is  partly  executed. 

Plagg  v.  Baldwin,  38  N.  J.  £q.  210,  48  Am. 
Rep.  308;  Temu  d  P.  R.  Co.  v.  Southern  R. 
Co.  41  La.  Ann.  070,  6  So.  888;  Chicago,  M. 
d  8t.  P.  R.  Co.  V.  Wabash,  Bt.  L.  d  P.  R. 
Co.  27  U.  S.  App.  1,  61  Fed.  Rep.  003,  0  G. 
C.  A.  650;  Church  v.  Muir,  33  N.  J.  L.  317. 

On  rehearing. 

Mr.  John  E.  Pamona^  also  for  respond- 
ents: 

A  corporation  may  be  formed  under  the 
laws  of  the  state  of  New  Jersey  for  the  pur- 
pose of  carrying  on  any  lawful  business  to 
any  extent  whatsoever,  and  when  so  formed 
it  may  purchase,  one  after  another,  the  busi- 
ness of  every  individual  or  corporation  that 
is  competing  with  it. 

But  where  the  purchases  are  part  of  a 
8ingle  scheme  which  has  for  its  proved  and 
primary  object  the  acquisition  of  a  monopoly 
in  an  article  of  commerce, — an  acquisition 
to  be  obtained,  not  by  the  ordinary  arts  of 
trade  or  manufacture,  but  by  engrossing  the 
market  and  crushing  out  competition, — and 
this  scheme  is  Icnown  to  and  concurred  in 
by  each  vendor,  and  each  one  sells  his  prop- 
erty in  aid  of  it,  and  agrees  not  to  engage 
again  in  the  business,  receiving  pay  in  part 
in  the  stock  of  the  consolidating  company, 
a  totally  diflferent  situation  is  presented. 
To  see  in  such  a  situation  nothing  more  than 
a  number  of  independent  transactions  hav- 
ing only  the  ordinary  incidents  of  a  bargain 
and  sale  is  to  mistake  the  form  for  the  sub- 
stance, and  to  disregard  all  the  decisions 
that  have  ffone  before  on  the  subject  of 
monopoly.  If  they  are  to  stand,  and  the 
court  approves  them,  this  transaction 
should  fall. 

People  V.  North  River  Sugar  Ref.  Co.  2 
L.  R.  A.  33,  22  Abb.  N.  C.  164,  3  N.  Y.  Supp. 
401 ;  United  States  v.  Addyston  Pipe  d  Steel 
Co.  54  U.  8.  App.  723,  86  Fed.  Rep.  271,  46 
L.  R.  A.  122  20  0.  C.  A.  141 ;  People  v.  Milk 
Exchange,  146  N.  Y.  267,  27  L.  R,  A.  437,  30 
N.  E.  10G2;  Stockton  v.  Central  R.  Co.  60 
N.  J.  Eq,  62,  17  L.  R.  A.  07,  24  Atl.  064; 
Distilling  d  Cattle  Feeding  Co.  v.  People  em 
rel.  Moloney,  166  111.  448,  41  N.  E.  188;  3for- 
ris  Run  Coal  Co.  v.  Barclay  Coal  Co.  68  Pa. 
173,  23  Am.  Rep.  100;  Richardson  v.  Buhl, 
77  Mich.  623,  6  L.  R.  A.  467,  43  N.  W.  1102; 
United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  200,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  640. 

Magie,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appeal  in  this  cause  is  from  a  decree 
of  the  court  of  chancery,  made  upon  the 
advice  of  Vice  Chancellor  Grey,  dismissing 
appellant's  bill  of  complaint,  and  denying 
the  relief  sought  thereby.  The  pleadings  in 
the  cause,  the  issues  presented,  and  the  facts 
established  by  the  proofs,  are  set  out  with 
such  completeness  in  the  opinion  of  the 
learned  vice  chancellor,  and  the  statement 
preceding  it»  reported  in  66  N.  J.  Eq.  680,  30 
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Atl.  023,  that  it  is  unnecessary  to  repeat 
them  here. 

The  bill  was  filed  by  appellant  against  the 
seven  defendants  and  respondents  to  re- 
strain the  breach  of  contracts  alleged  to 
have  been  made  by  them  with  it.  It  was 
dismissed  as  to  all  the  respondents  upon  the 
^ound  that  the  contracts  in  question  were 
in  illegal  restraint  of  trade,  and  against  the 
public  policy  of  the  state.  As  to  three  of 
respondents,  the  dismissal  was  also  put  on 
other  grounds.  As  to  James  V.  Oliphant, 
one  of  respondents,  one  additional  ground 
wag  that  he  had  not  become  bound  to  appel- 
lant by  any  such  contract.  As  to  him,  and 
also  as  to  Richard  C.  and  Henry  D.  Oli- 
phant, also  respondents,  the  additional 
f round  for  dismissal  was  that  the  proofs 
isclosed  no  breach  of  the  contracts  on  their 
garts.  The  appeal  is  from  the  whole  decree, 
ut  counsel  for  appellant  conceded  in  the 
argument  that,  altnough  Richard  C.  and 
Henry  D.  Oliphant  were  proved  to  have  been 
bound  to  appellant  by  tne  contracts  which 
the  bill  sougnt  to  enforce,  yet  that  no  suffi- 
cient evidence  of  any  breach  of  those  con- 
tracts by  them  appeared.  It  results  that  so 
much  of  the  decree  as  dismisses  the  bill  as 
to  them  must  be  affirmed. 

But  appellant  contends  that  the  dismissal 
of  the  bill  as  to  James  V.  Oliphant  cannot 
be  supported  upon  the  additional  grounds 
assigned  therefor.  This  contention  requires 
a  review  of  the  proofs  touching  the  relation 
of  James  V.  Oliphant  to  the  contracts  in 

?[ue8tion,  which  were  contracts  to  abstain 
rom  the  manufacture  of  pottery  ware.  The 
first  contract  claimed  was  contained  in  a 
letter  addref^sed  to  one  Tapscott,  dated  Jan- 
uary 23,  1801,  and  signed,  "Oliphant  &  Co.," 
which  is  set  out  in  the  prefatory  statement 
of  the  vice  chancellor.  The  other  contract 
relied  on  was  contained  in  a  sealed  instru- 
ment dated  July  6,  1802,  purporting  to  be 
made  between  the  seven  respondents  and 
Tapscott,  also  to  be  foimd  in  that  statement. 
This  writing  was  executed  by  all  the  re- 
spondents except  James  V.  Oliphant.  The 
proofs  show  that,  at  the  date  of  the  letter  in 
question,  James  V.  Oliphant  was  not  a 
member  of  the  firm  of  Oliphant  ft  Co.  He 
became  a  member  about  January  1,  1802. 
The  letter  gave  Tapscott  an  option  to  pur- 
chase at  a  stated  price  the  potterv  businesa 
carried  on  by  Oliphant  ft  Co.,  including  the 
real  estate,  plant,  and  goodwill,  which 
option  was  to  be  exercised  within  a  limited 
period.  That  period  had  expired  when 
James  V.  Oliphant  became  a  member  of  the 
firm.  On  February  1,  1802,  all  the  members  of 
the  firm;  including  James  V.  Oliphant, 
signed  a  writing,  addressed  to  Tapscott,  ex- 
tending the  option  originally  given  for  a 
period  of  ninety  days.  The  option  was  ac- 
cepted by  him  on  May  20, 1802.  On  May  21, 
1802,  an  agreement  of  sale  was  signed  by  all 
the  members  of  the  firm  except  James  V. 
Oliphant.  But  on  May  23,  1802,  ho  exe- 
cuted under  seal  a  memorandum  of  agree- 
ment to  the  terms  and  oonditiona  mentioned 
in  the  agreement  of  the  other  owners  of  the 
property  which  was  the  subject  of  the  sale. 
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Hie  Bale  was  oonaumxnated  on  June  6,  1802. 
Tapeoott  was  acting  in  the  transaction  for 
those  who  formed  the  corporation  which  is 
the  appellant,  and  for  that  corporation  after 
it&  formation  on  May  27,  1892.  Appellant 
acquired  all  Tapscott's  rights  in  the  con- 
tracts with  respondents.  The  vice  chancel- 
lor reached  the  conclusion  that  the  bill 
should  be  dismissed,  as  to  James  V.  Oli- 
phant,  because,  not  having  executed  the 
■ealed  instrument  of  July  6,  1892,  he  had  not 
become  bound  by  its  covenants,  and  because 
the  contract  of  the  letter  of  January  23, 1891, 
adopted  and  ratified  by  him  by  his  joining 
in  tne  extension  of  the  option  by  the  writing 
of  February  1,  1892,  was  a  joint,  and  not  a 
several,  contract,  and  merely  bound  the  firm 
of  Oliphant  A  Co.  not  to  engage  in  a  com- 
petitive business.  The  omission  of  James 
v.*  Oliphant  to  execute  the  instrument  of 
July  6,  1892,  unquestionably  deprives  appel- 
lant of  any  right  to  enforce  its  provision 
against  him  in  this  cause. 

If  necessary  to  construe  the  contract  con- 
tained in  tlie  letter  of  January  23,  1891,  I 
think  it  would  be  difficult,  if  not  impossible, 
to  hold  it  to  be  a  mere  partnership  under- 
taking. No  doubt,  an  obligation  entered  in- 
to bjr  more  than  one  person  is  presumed  U> 
be  joint,  and  a  several  responsibility  will  not 
arise  except  by  woros  of  severance. 
Alpaugh  v.  Wood,  53  N.  J.  L.  638,  23  Atl. 
261.  But  the  purpose  of  this  letter  was  to 
give  an  option  to  purchase  a  business  car- 
ried on  by  individuals  who  were  partners. 
It  recites  that  "we,  the  undersigned,"  do 
business  under  a  firm  name,  and  own  and 
control  the  Delaware  Pottery,  which  was  the 
subject  of  the  offer  to  sell.  It  contains  an 
a^  cement  that  in  case  of  sale  "we  will  not, 
directly  or  indirectly,"  engage  in  a  com- 
petitive business.  In  my  judgment,  it  would 
not  be  an  unnatural  or  strained  construction 
to  attribute  to  these  words  a  several  force, 
and  to  find  that  the  firm  signature  thereto 
bound  the  members  of  the  firm,  not  merely 
jointly,  but  also  severally.  Upon  any  other 
construction,  it  is  obvious  that  the  protec- 
tion of  the  business  and  goodwill  proposed 
to  be  sold  would  only  be  partially  secured. 
But  we  are  not  reauired  to  construe  the 
terms  of  the  letter  by  themselves.  By  the 
extension  of  the  option  by  the  writing  exe- 
cuted hy  all  the  firm  members,  including 
James  v.  Oliphant,  on  February  1,  1892,  a 
several  quality  in  the  contract  contained  in 
that  letter  either  was  recoffuized  as  origin- 
allv  in  it,  or  was  imparted  to  it.  By  uiat 
instrument  each  partner  agreed  to  an  option 
of  purchase  for  a  fixed  period,  and  that  such 
agreement  should  be  part  of  the  original 
option  ffiven  bv  that  letter.  When  they  all 
executed  that  instrument,  and  declared  that 
it  was  to  be  attached  to,  and  become  part  of, 
the  original  option,  the  then  owners  made  a 
new  contract  in  the  terms  of  the  former  con- 
tract, which  bound  those  signing  as  if  they 
had  signed  the  original  option  with  the  ex- 
tended term.  The  contracts  thus  amalga- 
mated stipulated  that  in  the  event  of  sale 
"we  will  not  directly  or  indirectly"  engage 
in  a  competitive  business.  These  words, 
over  individual  signatures  respeotinsr  n 
40  L.  F.  A. 


business  previouslv  averred  to  be  a  partner- 
ship business,  indicate  several  as  well  as 
joint  undertakings.  *  It  is  as  if  they  under- 
took that  they  would  not  directlv  by  their 
joint  act  as  a  firm,  or  indirectly  by  any 
seireral  act  of  any  member,  engage  in  a  com- 
petitive business.  This  construction  is 
greatly  aided  by  the  exception  from  the 
undertaking,  whereby  the  proposing  vendors 
are  permitted  to  engage  in  tne  business  of 
manufacturing  pottery  ware  as  agents  or 
employees  uf  the  proposing  purchaser. 
These  words  indicate  a  relation  which  might 
bo  formed  between  vendors  and  purchaser  in 
case  of  sale  effected.  While  the  firm  could 
become  the  purchaser's  agent,  it  could  not  in 
any  other  sense  become  his  employee. 
Individual  members  of  the  firm  might  be- 
come either  agents  or  employees.  The  ex- 
ception therefore  indicates  that  the  contract 
it  limited  was  one  affecting  individual  mem- 
bers of  the  firm.  As  James  V.  Oliphant,  up- 
on this  construction,  became  bound  by  the 
contract,  and  as  the  proofs  show  that  he  had 
broken  it,  the  decree  dismissing  the  bill  as 
to  him  cannot  be  supported  on  this  ground. 
It  is  next  to  be  considered  whether  the  de- 
cree can  rest  upon  the  ground  that  the  con- 
tracts sought  to  be  enforced  are  in  illegal  re- 
straint of  trade.  The  contract  contained  in 
the  letter  of  January  23,  1801,  and  the  cove- 
nant of  June  6,  1892,  are  the  obligations 
which  the  bill  vras  filed  to  enforce.  They  are 
identical  in  terms,  and  purport  to  bind  re- 
spondents to  absolutely  refrain  from  engag- 
ing in  the  business  of  manufacturing  pottery 
ware  "within  any  state  in  the  United  States 
of  America,  or  within  the  District  of  Co- 
lumbia, except  in  the  state  of  Nevada  and 
the  territory  of  Arizona,  for  the  period  of 
fifty  years."  They  are  contracts  in  re- 
straint of  trade.  This  court,  speaking  by 
Chief  Justice  Beasley,  more  tnan  thirty 
years  ago,  declared  that  contracts  in  general 
lestraint  of  trade  are  illegal.  Brewer  v. 
Marshall,  19  N.  J.  Eq.  637,  97  Am.  Dec.  679. 
The  learned  chief  justice  found  that  to  have 
beoi  the  undisputed  rule  of  the  English  and 
of  our  own  courts  since  the  decision,  in  1711, 
of  Mitohel  v.  Reynolds,  1  P.  Wms.  181.  In 
that  celebrated  case  Lord  Macclesfield 
placed  the  illegality  of  such  contracts  upon 
the  sole  ground  of  their  being  inimical  to  the 
public  interest  or  public  policy.  To  the 
same  origin  the  rule  aenving  validity  to  such 
contracts  was  attributed  by  the  chief  justice 
in  our  leading  case  above  cited.  Our  court 
of  chancery  has  announced  and  applied  the 
rule,  and  upon  the  same  ground.  Mande- 
vilU  V.  Harman,  42  N.  J.  Eg.  185,  7  Atl.  37 ; 
Sternberg  v.  O'Brien,  48  N.  J.  Eq.  370,  22 
Atl.  348;  AUhen  v.  Vreeland  (N.  J.  Eq.)  30 
Atl.  479.  In  determining  what  is  the  public 
policy  in  this  regard,  we  hsve,  however,  to 
take  into  account  certain  contracts  which 
restrain  trade.  It  is  of  public  interest  that 
everyone  may  freely  acquire  and  sell  and 
transfer  property  and  property  rights.  A 
tradesman,  for  example,  who  has  engaged  in 
a  manufacturing  business,  and  has  pur- 
chased land,  installed  a  plant,  and  ac- 
quired a  trade  connection  and  goodwill 
f  noreby.  may  sell  his  property  and  business. 


Kbw  JSB8BT  Court  of  Erbobs  ahd  Appbali. 


Jolt, 


with  its  goodwill.  It  is  of  publie  interest 
that  he  shall  be  able  to  make  such  a  sale  at 
a  fair  price,  and  that  tfis  purchaser  shall  be 
able  to  obtain  by  his  purchase  that  which 
he  desired  to  buy.  Obviously,  the  only 
practical  mode  of  accomplishing  that  pur- 
pose is  by  the  vendor's  contracting  for  some 
restraint  upon  his  acts,  preventing  him  from 
engaging  in  the  same  business  in  compe- 
tition with  that  which  he  has  sold.  His  eon- 
trnct  to  abstain  from  engaging  in  such  com- 
petitive business  is  a  contract  m  restraint  of 
trade,  but  one  which,  from  the  time  of 
Mitchel  y.  Reynolda  to  this  time,  has  been 
recognized  as  not  inimical  to,  but  permitted 
by,  public  policy.  Therefore  while  the  pub- 
lic interest  may  be  that  trade  in  general 
shall  not  be  restrained,  yet  it  also  permits 
and  favors  a  restraint  of  trade  in  certain 
cases.  Contracts  of  this  sort,  which  have 
been  sustained  and  enforced  by  courts,  have 
been  generally  declared  to  be  such  as  re- 
strain trade, — ^not  generally,  but  only  par- 
tially, and  no  more  extensively  than  is  rea- 
sonably required  to  protect  the  purchaser  in 
the  use  and  enjoyment  of  the  business  pur- 
chased, and  are  not  otherwise  injurious  to 
the  public  interest.  This  is  the  doctrine  de- 
clared and  applied  in  the  court  of  chancery, 
and  recognized  in  this  court  by  our  affirm- 
ance of  its  decrees.  Riehardson  ▼.  Pea- 
oock,  26  N.  J.  Eq.  40,  28  N.  J.  Eq.  151, 
33  N.  J.  Eq.  507 ;  Mandeville  ▼.  Harmon,  42 
N.  J.  Eq.  185,  7  Atl.  37 ;  Finger  v.  Hahn,  42 
N.  J.  Eq.  600,  8  Atl.  654,  44  N.  J.  Eq.  604,  17 
Atl.  1104;  Biemberg  r.  O'Brien,  48  N.  J.  Eq. 
870,  22  Atl.  348.  It  is  observable  that  of 
late,  and  elsewhere,  it  has  been  questioned 
whether  the  rule  as  thus  stated  is  not  too 
broad  to  be  applicable  to  present  conditions. 
In  1711  traoe  was  subject  to  limitations 
which  have  largely  diminished  or  ceased  to 
exist.  When  oraers  and  responses  had  to  be 
transmitted  by  mail  or  messenser,  and  the 
mail  and  travelers  were  carried  by  coaches 
drawn  by  horses,  and  goods  were  trans- 
ported by  pack  or  wagon,  the  area  of  the 
trade  of  a  manufacturer  or  tradesman  was 
necessarily  limited  by  those  conditions. 
Now  that  orders  and  responses  may  be  trans- 
mitted for  long  distances  by  telephone,  and 
over  the  world  by  tele^^ph,  and^  goods  and 
travelers  may  have  quick  transit  over  land 
and  sea,  the  area  of  such  trade  may  be 
Immensely  greater.  Thereupon  it  is  con- 
tended with  great  force  that  the  true  test  of 
the  validity  of  such  contracts  in  restraint  of 
trade  is  to  be  found  alone  in  their  being 
reasonably  essential  to  the  protection  of  the 
purchaser,  and  that,  considering  the  vast  ex- 
tent of  the  area  of  some  trades,  there  are 
eases  in  which  a  general  restraint  cannot 
be  held  to  be  unreasonable.  Diamond 
Match  Co.  v.  Roeher,  106  N.  Y.  473,  60  Am. 
Rep.  464,  13  N.  KAl9;Nordenfelt  v.  Norden- 
felt  China  ^  Ammunition  Co.  [1804]  A.  C. 
635 ;  RouaiUon  v.  RouaiUon,  L.  R.  14  Ch.  Div. 
851;  Leather  Cloth  Co,  v.  Lorsont,  L.  R.  9 
Eq.  845;  Morse  Twiet  DriU  d  Maoh.  Co,  v. 
Morse,  103  Mass.  73,  40  Am.  Rep.  513;  Gibhe 
y.  Consolidated  Gas  Co.  130  U.  S.  396,  32 
L.  ed.  979,  9  Sup.  Ct.  Rep.  553 ;  Underwood 
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y.  Barker  [1899]  1  Ch.  300.  The  question 
thus  suggested  does  not  arise  in  this  case, 
unless  the  contracts  before  us  are  found  to 
be  contracts  in  general  restraint  of  trade. 
This  leads  us  to  inquire  whether  they  are 
general,  or  only  partial,  in  their  restraint, 
and,  if  the  latter,  whether  they  extend  be- 
yond what  is  reasonable  for  a  fair  protection 
of  the  business  and  goodwill  which  appellant 
purchased  from  respondents. 

The  contention  on  the  part  of  respondents 
is  that  the  contracts  in  question  restrain 
them  from  engaging  in  the  business  of 
manufacturing  pottery  ware  in  an  area  com- 
prising the  whole  United  States,  and  that  the 
exception  of  one  state  and  one  territory  was 
illusory  and  colorable,  beoiuse  they  claim 
the  proofs  show  that  such  manufacture  can- 
not oe  carried  on  in  those  localities  "v^th 
profit.  It  is  insisted  that  a  restraint  ex- 
tending over  the  whole  nation  is  a  general,  and 
not  a  partial  restraint.  It  was  well  said  by 
Judge  Andrews  in  his  opinion  in  Diamond 
Match  Co.  V.  Roeber,  106  N.  Y.  473,  60  Am. 
Rep.  464,  13  N.  E.  419,  that  "the  boundaries 
of  the  states  are  not  those  of  trade  or  com- 
merce." It  may  also  be  said  that  in  these 
days  the  business  of  many  a  concern  extends, 
not  only  beyond  the  boundaries  of  the  state 
in  which  it  has  a  local  habitation,  but  even 
beyond  the  limits  of  the  nation.  Yet  the 
public  policy  of  that  state  may  be  involved 
m  favor  of  or  against  the  restraint  of  such 
trade,  however  widely  extended.  It  is  pos- 
sible to  conceive  of  a  business  so  widely  ex- 
tended that  a  restraint  of  it  within  ttfe  limit 
of  one  country  might  be  in  fact  but  a  par- 
tial restraint.  In  the  case  last  cited  an 
exception  of  one  state  and  territory  similar 
to  that  contained  in  the  contracts  in  ques- 
tion was  pronounced  not  colorable,  but  the 
case  does  not  indicate  that  the  exception  was 
shown  by  the  proofs  to  be  of  territory  in 
which  the  restrained  manufacture  could  not 
be  carried  on  with  practical  results.  In 
this  case  the  proofs  establish  that  to  be 
the  fact  as  to  the  area  included  in  excep- 
tion. It  is  contended  for  appellant,  how- 
ever, that  the  fact  so  established  is  imma- 
terial, because  rhe  rule  against  general  re- 
straint of  trade  is  an  arbitrary  one,  and  an 
exception  from  the  restraint,  however  un- 
substantial or  illusory,  will  make  the  re- 
straint partial.  It  is  not  easy  to  perceive 
how 'a  rule  of  this  character,  founded  on 
considerations  of  public  policy,  and  ap- 
plied in  the  public  interest,  can  be 
rightly  deemed  arbitrary  in  the  sense  'in- 
tended in  this  contention.  Nor  is  it  obvious 
that  the  courts  would  permit  the  evasion  of 
the  rule  by  illusive  contrivances.  But  the 
question  presented  need  not  be  decided,  un- 
less the  contracts,  properly  construed,  ex- 
tend the  restraint  of  respondents  over  the 
whole  area  of  the  United  States,  except  the 
excepted  parts.  If  by  the  true  construction 
the  contracts  are  divisible,  and  bind  re- 
spondents to  a  restraint  in  one  or  another 
of  separately  described  areas,  and  as  applied 
to  one  or  more  of  such  areas,  the  restraint  is 
not.  unreasonable,  the  suggested  ^luestion 
need  not  be  solved.    The  area  or  areas  with- 
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in  which  the  restraint  upon  respondents  is 
engaged  for  in  these  contracts  is  described 
as  bong  not,  as  stated  in  the  opinion  below, 
within  any  state  "of'  the  United  States  of 
America,  but  within  any  state  "in"  the 
United  States  of  America.  In  seeking  the 
meaning  of  this  description,  we  are  to  be 
guided  by  the  ordinary  rules  of  construc- 
tion. We  may  presume  that  the  contract- 
ing parties  intended  to  make  a  valid  contract 
in  this  case,  under  the  doctrine  enunciated 
in  Brewer  y.  MoTMhall^  that  they  designed  to 
contract  for  a  restraint  which  would  he  par- 
tial, and  not  general,  and  reasonable,  in 
their  judgment,  for  the  protection  of  the 
purchaser  in  the  enjoyment  of  the  subject  of 
the  purchase.  The  contracts  are  to  be  con- 
strued so  as  to  give  them  validity,  if  such 
construction  does  no  violence  to  their  lan- 
guage; and  the  subject-matter  of  the  con- 
tracts is  to  be  considered,  and  their  terms 
are  to  be  construed,  in  reference  thereto. 
Mere  the  transaction  was  the  sale  and  pur- 
chase of  an  esteblished  business,  with  ito 
goodwill,  and  the  oontracte  in  question  were 
plainly  intended  to  furnish  protection  to  the 
purchaser  in  the  enjoyment  of  the  things 
purchased.  Respondente  received  a  large 
sum  of  money  for  what  they  sold  appellant, 
which  they  yet  retein,  and  it  is  dear  taat  the 
consideration  thus  received  and  reteined 
must  have  been  enhanced  in  amount  by  the 
obligation  of  the  contraeto  now  in  question, 
and  that  so  much  could  not  have  been  ob- 


by  respondente  if  no  obligation  to  i 
strict  competition  had  been  ma&  Examin- 
ing thus  tne  description  of  the  area  within 
which  the  restraint  agreed  to  by  respond- 
ente is  to  operate,  I  have  reached  the  condn- 
sion  that,  without  doinff  any  violence  to  the 
lawiage,  or  straining  ite  import,  it  may  be 
and  ought  to  be  held  to  be  a  dirisible  de- 
sciiption,  embracing,  not  one  whole  area,  but 
several  areas  disjunctively  described.  The 
exception  of  the  territory  of  Arizona  is 
uigcd  as  inconsistent  with  this  construction. 
Rut  the  express  inclusion  of  the  District  of 
Columbia  eiiually  militetes  against  the  con- 
trary construction,  for,  if  tiie  description 
covers  the  whole  area  of  the  United  Stetes  of 
An*erica,  the  District  of  Columbia  was  si- 
ready  included.  Looking  at  the  subject  of 
the  Gontr&cte,  their  presumed  intent,  and  the 
purpose  of  any  agreement  to  restrain  re- 
spondente from  enga||[ing  in  a  competitive 
business,  the  description  can  be  read  as  ap- 
plicable disjunctively  to  different  areas, — as 
within  the  stete  of  Maine,  within  the  stete 
of  New  Hampshire,  or  within  the  stete  of 
New  Jersey,  etc,  or  within  the  District  of 
Columbia,  excepting,  ete.,  and  such  should 
be  ito  construction.  Thus  read,  the  con- 
tra cte  in  question  are  applicable  to  all  the 
described  areas,  and  are  enforceable  in  those 
of  them  within  which  the  restraint  con- 
tracted for  is  reosonably  required  for  the 
protection  of  appellant  in  the  use  and  enjoy- 
ment of  the  business  and  goodwill  acquired 
from  respondente.  An  instructive  case  on 
this  point  has  lately  been  dedded  in  Eng- 
land. The  question  arose  upon  a  ccfvenant 
by  an  employee  with  his  employer  that  with- 
in twdve  months  after  learing  his  employ- 
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ment  he  would  not  enjeage  in  a  similar  busi- 
ness "in  the  United  Ki^i^om  or  in  France, 
or  in  the  Kingdom  ef  Belgium  or  Holland, 
or  in  the  Dominion  of  Canada."  The  em- 
ployee volunterily  left  the  serrice  of  his  em- 
ployer, and  entered  into  the  employment  of 
a  merchant  in  the  same  trade  in  England. 
Upon  a  bill  by  the  first  employer,  Kekewich, 
J.,  allowed  an  injunction  against  the  breach 
of  the  covenant.  Upon  apical  the  cause  was 
heard  in  the  chancery  division,  before  Lind- 
ley,  M.  R.,  and  Rigby  and  Vaughan  Will- 
iams, L.  JJ.  The  master  of  the  rolls  and 
Rigby,  L.  J.,  held  that  the  covenant  was  a 
separable  one,  and  was  not  unreasonable,  as 
to  the  restraint  imposed  on  the  covenantor 
within  the  United  Kingdom,  and  they  sus- 
tained the  injunction.  Vaughan  Williams 
dissented,  but  upon  the  ground  that  tiie  re- 
trsint  within  the  whole  of  the  United  King- 
dom was  unreasonable.  Underwood  v. 
Barker  [1890]  1  Ch.  300. 

It  is  next  to  be  considered  whether  the 
contracte  in  question,  thus  construed,  were 
rcssonably  required  for  the  protection  of  ap- 
pdlant,  and  to  what  extent,  if  any,  they 
should  be  enforced,  under  the  proofs  in  the 
cause.  It  apoears  bv  the  proofs  that  the 
business  whicn  appellant  purchased  of  re- 
spondente had  been  carried  on  by  them  with- 
in an  area,  roughly  speaking,  covering  the 
stetes  east  of  the  Mississippi  river,  and 
north  of  a  line  drawn  through  Richmond 
and  Louisville,  including  the  District  of  Co- 
lumbia. Appdlant  contends  that  such  con- 
tracte  were  reasonably  required  to  protect  it, 
not  only  in  the  areas  in  which  the  business 
it  purchased  of  respondente  had  been  car- 
ried on,  but  also  in  other  stetes  to  which  it 
might  extend  that  business.  But  this  con- 
tention I  deem  to  be  inadmissible.  The  va- 
lidity in  this  respect  of  such  contracte  is  to 
be  tested  by  the  effect  upon  the  business  and 
goodwill  sold  and  purchased.  What  is  rea- 
sonably required  to  protect  that  may  be  up- 
hdd.  But  the  vendor  can  no  more  contract 
to  restrict  his  use  of  his  trade  or  calling  be- 
yond such  protection  than  ho  could  do  if  he 
had  made  no  sale  at  all.  Such  a  contract 
would  be  opposed  to  public  policy. 

But  while  it  results  from  this  view  that 
the  contracte  in  question,  so  far  as  they  re- 
strain respondents  from  engaging  in  the 
same  business  in  localities  in  which  the  busi- 
ness purchased  by  appellant  of  them  had 
never  been  carried  on,  may  be  opposed  to 
public  policy*  it  does  not  follow  that  they  are 
wholly  unenforceable.  Contracte  including 
distinct  and  separable  obligations,  some  of 
which  are  legal,  and  some  prohibited,  are  en- 
forceable as  to  such  obligations  as  are  legal. 
Union  Locomotive  A  Exp,  Co.  v.  Erie  R.  Co. 
36  N.  J.  L.  210;  Stewart  v.  Lehiffh  Valley  R. 
Co,  38  N.  J.  L.  505.  These  contracte,  as  to 
areas  described  therein  in  which  the  ac- 
quired business  had  been  carried  on.  may  be 
enforced  upon  proper  proofs.  Upon  the 
proofs,  how  far  may  these  contracts  be  en- 
forced t  The  prayer  of  the  bill  is  for  an  in- 
junction in  the  terms  of  the  contrncte.  But 
this  would  be  too  broad  a  restraint  on  re- 
spondente, because  it  would  include  locali- 
ties in  which  the  purchased    business    had 
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never  been  carried  on,  and  where  no  protec- 
tion of  it  was  required.  Upon  the  proofs,  I 
conclude  that  no  restriction  can  be  imposed 
upon  respondents  as  to  any  area  beyond  the 
state  of  New  Jersey.  In  this  state  all  the 
respondents,  except  Richard  C.  and  Henry  D. 
Oliphant,  are  actively  engaged  in  the  very 
business  they  contracted  not  to  engage  in. 
There  is  some  proof  of  sales  and  solicitation 
of  trade  in  other  prohibited  areas,  but  it 
lacks  the  requisite  certainty  to  justify  a 
broader  injunction. 

It  remains  to  consider  other  objections  to 
the  reasonableness  of  these  contracts.  It  is 
contended  that  they  are  unreasonable  be- 
cause they  restrain  respondents  from  the 
manufacture  Of  any  pottery  ware,  while  the 
business  sold  is  claimed  to  have  been  that 
of  manufacturing  sanitary  pottery  ware. 
But  the  plant  respondents  sola  was  adapted 
to  the  manufacture  of  other  kinds  of  ware, 
and  they  liad  in  fact  manufactured  other 
ware.  The  business  purchased  was  not  the 
mere  manufacture  of  sanitary  pottery  ware, 
and  the  contracts  were  not  too  broad,  in 
furnishing  appellant  protection  in  respect  to 
the  manufacture  of  all  pottery  ware. 

It  is  further  objected  that  the  contracts  in 
question  extend  the  restraint  upon  respond- 
ents over  too  creat  a  period  of  time.  The 
ages  of  respondents,  it  is  said,  show  that  at 
the  expiration  of  the  limit  of  fifty  years 
probably  some  of  them  will  have  died,  and 
all  of  those  surviving  will  have  passed  the 
age  of  business  activity.  The  contracts  are 
not  unlimited  in  time,  but  the  insistmcnt  is 
that  they  are  unreasonable  because  of  the 
long  limit  of  restraint.  But  whether  they 
are  reasonable  is  not  to  be  determined  by 
their  disadvantageous  effect  upon  respond- 
ents, but  by  considering  whether  the  re- 
straint to  which,  for  wlmt  they  received  as 
a  sufficient  consideration,  tliey  bound  them- 
selves, was  reasonably  required  to  protect 
the  purchaser  in  the  enjoyment  of  his  pur- 
chase. As  they  were  dealing  with  a  corpo- 
ration which  had  acquired  a  corporate  life 
of  fifty  years  for  the  purpose  of  carrying  on 
this  business,  the  limit  of  time  fixed  by  the 
contracts  is  not  unreasonable.  "Hie  fact 
that  the  limit  exceeds  the  corporate  life  of 
appellant  by  a  few  days  does  not,  in  my  judg- 
ment, require  a  different  conclusion. 

It  remains  to  consider  whether  the  con- 
tracts in  question  are  otherwise  against  the 
public  policy  of  our  state.  The  learned  vice 
chancellor  held  them  to  be  opposed  to  the 
public  interest,  because  he  conceived  that 
they  tended  to  create  a  monopoly  in  the  busi- 
ness of  manufacturing  sanitary  pottery 
ware.  This  effect  he  deemed  established  by 
the  proofs  that  appellant,  simultaneously 
with  its  purchase  from  respondents,  also 
purchased  four  other  plants  used  in  the  man- 
ufacture of  such  ware  in  Trenton,  and  the 
property,  business,  and  goodwill  of  their 
owners,  and  took  from  each  of  those  vendors 
contracts  restraining  them  from  engaging  in 
the  business  of  manufacturing  pottery  ware, 
substantially  identical  with  the  contracts 
taken  by  it  from  respondents.  The  contracts 
procured  from  respondent?  he  deemed  to  be 
part  of  a  scheme  to  control  the  production, 
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distribution,  and  sale  of  sanitary  pottery 
ware,  and  to  exclude  competition  therein. 
Such  ware  he  declared,  on  the  authority  of 
the  promoters  of  appellant,  to  be  a  necessity 
of  life.  The  scheme  held  to  be  reprehensible 
was  found  in  the  situation  disclosed  in  the 
proofs.  Respondents,  as  owners  of  the  busi- 
ness sold  to  appellant,  had,  several  years  be- 
fore the  sale,  united  with  the  owners  of  seven 
other  potteries  in  Trenton,  which  made, 
among  other  things,  sanitary  pottery  ware, 
in  an  association  called  the  American  Sani* 
tary  Potters'  Association.  That  associa- 
tion had  in  some  way  controlled  the  prices 
at  which  such  ware  produced  by  its  eight 
members  (counting  the  owuers  of  each  pot* 
tery  as  one  member)  should  be  put  upon  the 
market.  The  action  of  the  association  in 
that  regard  was  determined  by  a  majority 
of  its  eight  members.  By  its  purchases  ap- 
pellant acquired  the  interest  of  five  of  the 
members,  and  seems  to  have  been  permitted 
to  cast  a  vote  for  each  in  controlling  the  ac- 
tion of  the  association.  After  appellant's 
purchases,  prices  were  so  controlled  for  some 
time,  and  until  the  association  fell  to  pieces. 
Contracts  by  independent  and  unconnected 
manufacturers  or  traders  looking  to  the  con- 
trol of  the  prices  of  their  commodities,  eith- 
er by  limitation  of  production,  or  by  restric- 
tion on  distribution,  or  by  express  agree- 
ment to  maintain  specified  prices,  are,  with- 
out doubt,  opposed  to  public  policy.  The 
contract  of  the  Sanitary  Potters'  Associa- 
tion in  this  regard  was  inimical  to  public  in- 
terest when  respondents  were  memmrs  of  it, 
and  none  the  less  so  when  appellants  ac- 
quired the  property  of  five  of  its  members. 
However  solemnly  the  members  of  that  as- 
sociation may  have  obligated  themselves  to 
obey  the  behests  of  the  majority  in  respect 
of  the  control  of  prices  of  their  ware,  no 
court  would  have  enforced  their  agreements, 
or  awarded  damages  for  any  breach  of  them. 
But  the  contracU  by  which  appellant  ac- 
quired the  property  and  business  of  respond- 
ents and  01  four  other  members  of  the  asso- 
ciation contained  no  term  stipulating  for 
the  continuance  of  the  association,  or  for  the 
enforcement  of  any  objectionable  agree- 
ments it  had  entered  into.  At  the  most,  so 
far  as  appears,  the  contemporaneous  pur- 
chases by  appellant  gave  it  an  opportunity 
to  use  the  majority  vote  in  the  association 
for  such  control  of  prices  as  its  agreements 
provided  for.  Although  the  control  of  the 
voting  majority  of  the  association  may  have 
been  one  of  appellant's  motives  for  making 
its  simultaneous  purchases,  it  is  inconceiva- 
ble that  any  one  of  the  five  vendors  could 
have  repudiated  bis  contract  to  sell  to  appel- 
lant on  the  ff round  that  such  sale,  if  consum- 
mated, woiud  enable  appellant  to  obtain 
such  control.  The  public  interest  would  be 
amply  protected  by  invalidating  the  agree- 
ment of  the  association  for  the  control  of 
prices,  and  the  disconnected  agreement  of 
sale  would  be  enforced  as  other  contracts. 

It  is  further  urced  that  the  simultaneous 
contracts  procured  by  appellant  create  or 
tend  to  ci'eate  a  monopoly,  because  they 
stipulate  for  the  removal  of  many  competi- 
tors in  the  business  of  manufacturing  sani- 
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taiy  pottery  ware.  The  owners  of  five  of 
tlie  eight  potteries  in  Trenton  manufactur- 
ing that  land  of  ware  (and  there  were  but 
few,  if  more  than  one,  elsewhere)  thereby 
agreed  not  to  engage  in  that  business  for  a 
long  period  of  time,  and  over  a  great  extent 
of  country.  The  ongaeement  of  respond- 
ents in  that  respect  has  been  found  not  to  be 
an  improper  restraint  of  trade,  nor  inimical 
to  public  policy  on  that  ground,  but  a  con- 
tract partially  enforceable  upon  respond- 
ents, if  not  otherwise  objectionable.  The 
engagements  of  the  other  vendors  who  sold 
their  properties  and  business  to  appellant 
are  similar  in  terms  to  that  entered  into  by 
respondents,  and  furnish  a  reasonable  pro- 
tection to  appellant  of  the  business  and 
goodwill  purchased  by  it  of  each  of  them. 
Each  sale  and  each  incidental  contract 
a^inst  competition  are,  for  reasons  before 
given,  unobjectionable.  Are  they  rendered 
objectionable  by  the  fact  that,  being  simul- 
taneously made,  they  excluded  from  engag- 
ing in  the  business  of  manufacturing  sani- 
tary pottei^  ware  so  large  a  proportion  of 
those  previously  engaged  in  that  manu- 
facture? It  is  to  be  observed  that  the  con- 
tracts of  respondents  and  the  other  vendors 
to  appellant  restricted  them  from  engaging 
in  the  business  of  manufacturing,  not  sani- 
tary pottery  ware  alone,  but  all  pottery 
ware.  The  proofs  show  that  a  large  num- 
ber of  persons  are  engaged  in  manufactur- 
ing pottery  ware  in  various  parts  of  the 
country,  and  that  the  contracts  in  question 
would  exclude  from  competition  a  very 
small  proportion  of  them.  But  as  the  proofs 
also  snow  that  the  main  purpose  of  appel- 
lant was  to  engage  in  the  manufacture  of 
sanitary  pottery  ware,  I  have  stated  the 
proposition  in  .a  more  restricted  form. 
Whether  sanitary  pottery  ware  has  become 
a  necessity  of  life  is  open  to  question.  It  is 
certain  that  many  persons  manage  to  exist 
without  using  it.  But  if  its  use  is  of  im- 
portance to  health  and  comfort,  and  a  con- 
siderable and  increasing  number  of  persons 
desire  to  acquire  and  use  it,  the  public  may 
have  such  an  interest  in  its  manuracture  and 
sale  that  public  policy  will  justify  judicial 
interference  and  refusal  to  enforce  illegal 
combinations  to  enhance  its  price.  Ilie 
elimination  of  competition  may  produce  that 
result.  The  contracts  in  question  were  not 
intended  to  withdraw,  and  do  not  appear  to 
have  withdrawn,  from  work,  a  single  work- 
man in  that  industry.  They  restrain  a  com- 
paratively small  number  of  capitalists,  who 
had  previously  employed  their  capital  in 
such  manufacture,  nrom  continuing  so  to  do. 
The  entire  capital  of  the  country,  except 
theirs,  is  free  to  be  employed  in  the  manufac- 
ture. There  seems  no  ground  for  the  claim 
that  we  should  refuse  to  enforce  respond- 
ents' contracts  by  injunction,  when  the 
proofs  furnish  no  reason  for  the  belief  that 
the  public  will  suffer  if  they  are  held  to  their 
bargains^  The  contemporaneous  contracts 
were  all  made  as  incidental  to  the  sale  and 
purchase  of  competing  concerns  engaged  in 
the  manufacture  of  sanitary  pottery  ware. 
They  were,  as  we  have  seen,  reasonably 
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appropriate  to  the  protection  of  the  pur- 
cnaser  in  each  case.  While  contracts  to  re- 
strain or  limit  competition  in  the  produc- 
tion of  that  ware  may  be  repugnant  to  the 
public  interest,  such  a  restraint  or  limit  may 
result  from  contracts  which  the  courts  are 
bound  to  enforce.  A  person  engaged  in  any 
manufacture  or  trade,  having  the  right  to 
acquire  and  possess  property,  and  to  do  with 
it  what  he  chooses,  may  lawfully  buy  the 
business  of  any  of  his  competitors.  His 
first  purchase  would  at  once  oliminish  com- 
petition. If  he  continued  to  purchase,  each 
succeeding  transaction  would  remove  an- 
other competitor.  If  his  capital  was  large 
enough  to  enable  him  to  buy  the  business 
of  all  competitors,  the  last  purchase  would 
completely  <ixclude  competition,  at  least  for 
a  time.  But  in  the  absence  of  legislative 
restrictions,  if  such  could  be  imposed,  upon 
the  acquisition  of  such  property,  and  its  use 
when  so  acquired,  courts  could  impose  no 
limitation.  They  would  be  obliged  to  en- 
force such  contracts,  notwithstanding  the 
effect  was  to  diminish,  or  even  to  exclude, 
competition.  But  appellant  is  a  corporation, 
and  not  an  individual.  Corporations,  how- 
ever, may  lawfully  do  any  acts  within  the 
corporate  powers  conferred  on  them  by  leg- 
islative grant.  Under  our  liberal  corpora* 
tion  laws,  corporate  authority  may  be  ac- 
quired by  aggregation  of  individuals,  organ- 
ized as  prescribed,  to  eneage  in  and  carry  on 
almost  every  conceivable  manufacture  or 
trade.  Such  corporations  are  empowered  to 
purchase,  hold,  and  use  property  appropri- 
ate to  their  business.  They  may  also  pur- 
chase and  hold  the  stock  of  other  corpora- 
tions. Under  such  powers  it  is  obvious  that 
a  corporation  may  purchase  the  plant  and 
business  of  completing  individuals  and  con- 
cerns. The  legislature  might  have  withheld 
such  powers,  or  imposed  limitations  upon 
their  use.  In  the  absence  of  prohibition  or 
limitation  on  their  powers  in  this  respect,  it 
is  impossible  for  the  courts  to  pronounce 
acts  done  under  legislative  grant  to  be  inim- 
ical to  public  policy.  The  grant  of  the  legis- 
lature authorizing  and  permitting  such  acts 
must  fix  for  the  courts  the  character  and 
limit  of  public  policy  in  that  regard.  It  fol- 
lows that  a  corporation  empowered  to  carry 
on  a  particular  business  may  lawfully  pur- 
chase the  plant  and  business  of  competitors, 
although  such  purchases  may  diminish,  or 
for  a  time,  at  least,  destroy,  competition. 
Contracts  for  such  purchases  cannot  be  re- 
fused enforcement.  Since  contracts  by  in- 
dividuals, and  by  corporations  having  legi8<* 
lative  authority,  for  the  purchase  of  compete 
ing  plants  and  business,  may  be  made,  and 
are  enforceable,  although,  as  a  result  there- 
of, competition  is  diminished  or  temporarily 
destroyed,  it  further  follows  that  contracts 
reasonably  required  to  make  such  purchases 
effective  by  protecting  the  purchaser  in  the 
use  and  enjoyment  of  the  thing  purchased 
cannot  be  declared  by  the  courts  to  be  re- 
pugnant to  public  policy.  The  interference 
with  competition  resulting  from  such  pur- 
chases under  legislative  permission  being 
found  not  to  invalidate  contracts  for  such 
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pnrohMei,  the  like  interference  by  oontniets 
reesonablj  required  for  the  protection  of 
the  purchaser  cannot  be  held  to  invalidate 
them. 

The  result  is  that  the  decree  appealed  from 
muei  he  affirmed  ae  to  Rtehard  0.  and  Hemr 
r}f  D.  Oliphaint,  Imi  at  to  the  other  rvspond- 


ente  it  must  be  revereed,  and  a  decree  be 
made    enjoining    them,    according    to    the 

Srayer  of  the  bill^  within  the  state  of  New 
ersey. 

Uvpimeott  and  HoBikrieks^B,  JJ^  dis- 
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HUMBOLDT    LUMBER    MANUFACTUB-i 
E£S'  ASSOCIATION,  Appt., 

V, 

OliTia  GHBISTOPHERSON  et  ok 


THE  PRINTER. 

(44  U.  8.  App.  434,  78  Fed.  Bep.  889»  19  C  C 

A.  481.) 

1*    Tke  tesitmoaT  of  tfte  eook  npom  m 

▼easel,  who  has  had  safflclent  experlenoe  to 
be  able  to  form  an  accurate  opinion  apon  the 
queetloo,  may,  when  eorrohorated  by  circum- 
stances, be  given  preference  to  that  of  the 
captain,  as  to  whether  or  not  the  lea  was 
rooi^  at  a  time  and  place  that  the  tcbmI 
ondertook  to  perform  a  serrice  which  would 
be  danseroae  if  the  lea  was  rough. 
9.  The  spaee  eo^ered  by  the  hlgrh  seA 
wpow  the  border  of  m,  state  to  the  extent 
of  8  miles  from  the  ihore  !■  within  the  op- 
eration of  a  itate  itatute  creating  a  liability 
for  wrongfully  causing  the  death  of  another. 


8.    Liability  for  daatti«e  doae  by 

less  aavivatioa,  wbich  had  become  fixed 
at  the  time  of  Its  psssage,  was  not  removed 
by  the  act  of  Congress  of  February  13,  1883. 
to  relieve  vesMl  owners  from  ilsbiUty  for 
lose  resulting  from  faults  In  navigation. 
4.  Sevea  tboasaad  dollars  aad  f5,000 
respeotlToly  are  aot  exeesslTO  dam- 
agres  for  the  negligent  killing  of  the  captain 
and  cook  of  a  sail  log  vessel,  the  former  of 
whom  was  thlrty-flve  years  old  and  earning 
1100  per  month,  and  the  latter  thirty-nine 
years  old  snd  earning  |50  per  month,  both  be- 
ing In  good  physical  condition. 

(ITsaford^  Dietriet  JeOge^  d<ess»«t.) 

(February  19,  1898.) 

APPEAL  by  defendant  from  a  jodgment  of 
the  District  Court  of  the  United  States 
for  the  Northern  District  of  California 
holding  petitioners,  in  a  proceedins  to  limit 
liability  for  injuries  alleged  to  nave  been 


Mom. — JurUdiotUm  over  •ea. 

I.  Over  oceoiM  in  geHerok 
II.  Over  §trait$,  cfto»fielt»  sad  narrow  seat. 
III.  Over  eoiut  water, 

a.  General  dUoueHon, 

b.  JurUdietUmel  quettion  grimarU9  one 

for  the  law-mating  power. 
c  Oourtg  have  reoognieed  S-sills  Vmit. 
d.  Olaime   to  more   eatended  inrUdio- 
tion, 
IT.  Jraforoemesl  of  law  witMn  B-mOe  Umit. 
y.  Oonfiict  of  law. 
YI.  Inland  water, 

a.  Bay§, 

b.  Inland  $ea§  and  rivers, 
c   Great  lake$, 

TII.  JuritdieHon  a8  between  soMoii  and  eub- 

division  thereof, 
7III.  Jnrisdiotion  a»  between  enbdivieione  of 
nation, 

I.  Over  ooesat  in  general. 

In  modem  times  no  nation  clalmi  any  Juris- 
diction over  the  ocean  which  will  exclude  an 
equal  Jurisdiction  by  every  other  nation.  The 
ocean  la  regarded  as  a  common  highway  for 
mankind.  Every  one  is  free  to  go  and  come  as 
he  chooees  unless  interdicted  by  his  own  sover- 
eign, or  unless  he  Interferes  with  some  power 
which  has  been  conceded  to  each  nation  because 
It  Is  necessary  for  Its  self-protection. 

As  stated  by  rbllllmore,  the  reason  of  the 
thing,  the  preponderance  of  authority,  and  the 
practice  of  nations  have  decided  that  the  main 
ocean.  Inasmuch  as  It  is  the  necessary  highway 
of  all  nations  and  so  from  its  nature  incapable 
of  being  oontinnously  protected,  cannot  be  the 
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property  of  any  one  state.  International  Law, 
p.  186. 

8o,  goods  found  upon  the  sea  belong  to  the 
finder.     Britton,  lib.  1,  chsp.  17. 

The  reeult  of  this  is  that  the  municipal  laws 
of  a  state  will  not  extend  over  the  ooeaa  ao  as 
to  affect  foreigners. 

In  case  of  a  collision  between  a  British  and 
a  foreign  vessel  on  the  high  sees,  the  general 
maritime  law,  and  not  the  acts  of  Parliament, 
will  govern  the  question  of  liability.  The  Dum- 
fries^ Swabey,  Adm.  68. 

In  case  of  a  collision  between  two  vessels 
on  the  high  seas  the  general  maritime  law,  and 
not  the  law  of  the  country  to  which  either  of 
the  vessels  belongs,  will  govern  the  question  of 
liability  for  the  damages.  The  Leon  (1881)  L. 
R.  6  Prob.  DIv.  148,  60  L.  J.  Prob.  N.  8.  50, 
44  L.  T.  N.  8.  618,  20  Week.  Bep.  016,  4  Asp. 
Mar.  L.  Cas.  404. 

The  English  act  for  limitation  of  liability 
of  shipowners  does  not  apply  to  the  case  of  a 
collision  between  two  foreign  vessels  upon  the 
high  seas  outside  of  the  8-mlle  limit.  Cope  v. 
Doherty,  4  Kay  ft  J.  867,  4  Jur.  N.  S.  451,  2 
l>e  G.  ft  J.  614,  27  L.  J.  Ch.  N.  8.  600,  4  Jur. 
N.  8.  600. 

The  foreign  vessel  csnnot  set  up  sgalnst  the 
British  vessel  a  breach  of  the  English  statutes 
In  case  of  a  collision  on  the  high  seas.  The 
ZoHvereln,  Swabey.  Adm.  06,  2  Jur.  N.  8.  420. 

If  a  collision  occurs  on  the  high  seas  any  for- 
um called  upon  to  settle  the  rights  of  the  par- 
ties will  prima  facie  determine  them  by  its 
own  law  as  presumptively  expressing  the  rules 
of  Justice :  but  If  the  contesting  vessels  belong 
to  the  Bsme  foreign  nation  the  court  will  as- 
sume that  they  are  subject  to  the  law  of  their 
nation  carried  under  their  common  flag,  and 
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CMisad  by  a  yeaatl,  liable  for  the  death  of 
penoDB  which  was  caused  by  the  aocident. 
A-ffimncdm 

Before  MoKenna,  Circuit  Judge,  and  Han- 
ford  and  Hawley,  District  Judges. 

Statement  by  McKew»a,  Circuit  Judge: 
The  action  srew  out  of  the  following  facta, 
as  stated  by  the  learned  judge  who  heard  the 
ease  in  the  district  court: 

"On  the  16th  day  of  November,  1889,  the 
schooner  Fidelity,  while  being  towed  from 
the  Pacific  ocean  into  Humboldt  bay  by  the 
steam  tug  Printer,  was  capsized  on  Hum- 
boldt bar.  The  captain  and  all  hands  on 
board  the  schooner  were  drowned,  and  the 
vessel  itself  drifted  away  and  became  a  to- 
tal loss.  On  March  17,  1890,  the  Humboldt 
liumber  Manufacturers'  Association,  the 
charterer  of  the  steam  tug  Printer,  filed  a 


petition  in  this  court,  setting  forth  the  loss 
of  the  schooner  Fidelity,  aira  alleging  that 
three  separate  actions  had -been  commenced 
acainst  the  petitioner  in  the  superior  court 
of  Humboldt  county  by  persons  olaimiug 
damages  agnegating  $76,000  charged  to 
have  accruM^to  plaintifTs  by  reason  of  the 
loss  of  the  lives  of  the  master  and  two  of  the 
employees  of  the  schooner  Fidelity.  Peti- 
tioner also  alleged  that  it  was  informed  and 
believed  that  other  persons  would  claim 
damages  for  the  loss  of  life  and  property  in 
said  disaster,  and  that  it  desired  to  contest 
its  liability  and  the  liability  of  the  stea»u 
tuff  Printer  for  the  loss  of  the  schooner  Fi- 
delity, her  cargo,  master,  and  crew,  and  also 
to  claim  the  benefit  of  tiie  limitation  of  pe- 
titioner's liability  under  the  provisions  of  if 
4282-4289,  inclusive,  of  the  Revised  Statutes 
of  the  United  States.    Thereupon,  an  order 


will  determine  the  controversy  accordingly.  If 
they  belong  to  different  nations  having  diiferent 
laws  the  law  of  the  foram  will  properly  fnmirti 
tne  rale  of  decision.  The  Scotland,  105  U.  8. 
24.  26  L.  ed.  1001. 

An  fi^ngllsh  vice  admiralty  oonrt  has  no  Ja- 
fisdlctlon  to  condemn  a  foreign  vessel  seised 
upon  the  high  sees  for  iMing  engaged  in  the 
slave  trade.     Le  Louis,  2  Dod.  Adm.  245. 

The  United  States  has  no  Jurisdiction  of  an 
offense  committed  on  the  high  seas  within  150 
feet  of  the  Mexican  coast  by  a  person  who  is 
not  at  the  time  on  a  United  States  vessel.  Unit- 
ed States  V.  Smiley,  6  Sawy.  640.  Fed.  Css.  No. 
16,317. 

Tlie  courts  of  the  United  States  have  no  Ju- 
risdiction of  a  murder  of  one  foreigner  com- 
mitted by  snother  foreigner  while  both  are  on 
board  a  foreign  vessel  upon  the  high  sess.  Unit- 
ed States  V.  Pirates,  6  Wheat.  184,  6  L.  ed.  64. 

But  although  a  nation  cannot  extend  its 
municipal  law  over  the  high  seas  so  as  to  af- 
fect foreigners  thereon,  it  may  govern  the  con- 
duct of  its  own  dtisens  while  they  are  on  the 
high  seaa 

The  high  seas  are  the  common  property  of 
all  nations  where  each  has  concurrent,  and 
none  exclusive.  Jurisdiction.  The  sovereign  au- 
thority of  sny  country,  therefore,  may  arrest 
its  own  subjects  or  seise  their  property  upon 
the  hi|^  seas  without  infringing  the  Jurisdic- 
tion or  interfering  with  the  right  of  any  other 
country.     Francis  v.  Ocean  Ins.  Co.  6  Cow.  404. 

A  state  may  give  a  right  of  action  for  negli- 
gently causing  death  upon  one  of  its  vessels 
upon  the  bigh  sess.  McDonald  v.  Mai  lory,  77 
N.  T.  A46.  83  Am.  Rep.  664. 

So,  admiralty  Jorlsdlction  Is  that  which  a  na- 
tion exerdaes  beyond  Its  territorial  limits  snd 
upon  the  high  seas.  This  is  exercised  because 
these  sess  are  the  property  of  no  nation,  but  a 
common  highway  for  all.  and  is  properly  ex- 
doslvely  confined  to  cases  of  civil  Jurispru- 
dence. People  V.  Tyler,  7  MIcb.  161,  74  Am. 
Dec  703 :  Tyler  v.  People.  8  Mich.  820. 

A  nation  may  also  make  and  enforce  such 
laws  upon  the  high  seas,  even  against  foreign- 
ers, as  are  necessary  to  protect  it  from  fraud, 
iDiposltloo.  or  other  Injury  the  nature  of  which 
makes  such  laws  necesssry. 

Ry  the  English  act  of  0  Geo.  II.  chsp.  85, 
Jorlsdlctloo  wss  ssserted  for  revenue  purposes 
to  s  distance  of  4  leagues  from  the  cosst. 

The  right  of  a  nation  to  protect  Itself  from 
Injury  by  preventing  its  laws  from  being  evaded 
ia  not  restrained  to  the  distance  of  8  miles  from 
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the  shore;  It  msy  watch  Its  coast  and  seise 
ships  thst  are  approaching  It  to  violate  Its 
lawa  It  Is  not  pledged  to  wait  until  the 
offense  Is  consummated  befofe  it  can  act.  It 
msy  gusrd  against  injury  as  well  as  punish  it. 
Cucullu  V.  Louisiana  Ina  Go.  5  Mart.  N.  S.  464, 
16  Am.  Dec  100. 

The  right  of  the  nation  to  seise  vessels 
attempting  sn  Illicit  trade  Is  not  confined  to 
their  harbors  or  to  the  range  of  their  batteries. 
Church  V.  Hubbart,  2  Crsnch.  187,  2  L.  ed. 

240.  The  court  says.  In  different  seas  and  on 
different  coasts  a  wider  or  more  contracted 
range.  In  which  to  exerdse  the  Tigllsnoe  of  the 
government,  will  be  sssented  to.  Thus,  in  ths 
channel  where  a  very  great  part  of  the  com 
merce  to  and  from  all  the  north  of  Europe 
passes  through  a  very  narrow  ssa,  the  seisurv 
of  vessels  on  snspidon  of  attempted  illicll 
trade  must  necessarily  be  restricted  to  veri 
narrow  limits;  but  on  the  coast  of  Soutb 
America,  seldom  frequented  by  vessels  but  fot 
the  purpose  of  Illicit  trade,  the  vigilance  of  the 
government  may  be  extended  somewhat  farther, 
and  fordgn  nations  submitted  to  such  regula- 
tions as  are  reasonable  in  themselves,  and  are 
generally  necessary  to  secure  that  monopoly  of 
colonial  commerce  which  is  claimed  by  all 
nations  holding  dlstsnt  possesslona 

France  claimed  the  right  to  exclude  vessels 
from  trading  with  its  revolted  subjects  In  San 
Domingo,  snd  by  statute  subjected  all  vessels 
to  forfeiture  which  were  found  within  2  leagues 
of  the  coast.    And  in  Hose  v.  Himely,  4  Cranch, 

241.  2  L.  ed.  608,  the  validity  of  the  prohlbitloo 
within  this  distance  was  recognised,  although 
It  was  held  that  no  valid  seisure  could  be  made 
of  a  vessel  which  was  more  than  2  leagues  from 
the  shore. 

But  In  Hudson  v.  Guestler,  6  Cranch,  281,  8 
L.  ed.  224,  it  was  held  that  a  seisure  beyond  y 
leagues  from  the  coast  was  not  so  far  void  sf 
to  deprive  the  courts  of  France  of  Jurisdiction 
of  the  case,  and  that  In  case  they  had  taken 
Jurisdiction  their  Judgment  would  be  condusivt 
everywhere,  although  they  may  have  erroneous 
ly  condemned  the  vessel. 

A  vessel  will  violate  the  executive  ordei 
against  Importation  of  distilled  spirits  into  the 
district  of  Alaska,  when,  with  liquor  on  board, 
it  crosses  a  line  drawn  from  the  promontory  ot 
Point  Hope  to  the  Cape  Prince  of  Wales.  The 
Louisa  Simpson,  2  Sswy.  57,  Fed.  Css.  No 
8,588. 

If  a  statute  limits  Its  operation  to  acts  with- 
in the  Kingdom  it  will  not  be  extended  beyond 


266 


(Jkitjeo  Statm  Cibcuit  Godrt  op  Appbals. 


Feb. 


was  entered  by  the  court,  eiUng  all  Dersona 
who  had  suffered  any  loss  or  dauia^  oy  rea- 
son of  the  loss  of  the  schooner  Fidelity  to 
show  cause  why  an  appraisement  of  the  tug 
Printer  should  not  be  made,  and  why  the 
petitioner  should  not  have  such  other  and 
further  relief  in  the  premises  as  might  be 
meet  and  proper,  and  in  the  meantime  all 
persons  who  had  brought  suits  against  the 
petitioner  were  restrained  and  enjoined  from 
the  prosecution  of  the  same,  as  was  also  the 
commencement  and  prosecution  of  all  and 
any  suits  against  the  petitioner  as  owner  or 
charterer  of  the  steam  tug  Printer,  and 
in  rem  against  the  steam  tug  Printer,  for 
and  on  account  of  any  loss  or  damage  aris- 
ing from  the  loss  of  the  schooner  Fidelity. 
On  May  1,  1890,  Henry  Wolfe,  who  >vas  an 
administrator  of  the  estate  of  one  who  had 
perished  by  reason  of  the  disaster,  and  who, 


grior  to  the  filing  of  the  petition  in  this 
ad  commenced  a  suit  in  the  state  court  for 
damaces  accruing  to  the  estate  by  reason  of 
such  loss,  filed  his  answer  and  exceptions  to 
the  petition  of  the  Humboldt  Lumber  Man- 
ufacturers' Association,  denying,  in  effect, 
the  lurisdiction  of  this  court,  and  claiming 
further,  that,  if  the  court  had  jurisdiction, 
the  petitioner  was  not  entitled  to  the  benefit 
of  the  limited  liability  act,  because  the  tug 
Printer,  as  he  allied,  was  not  engaged  in 
interstate  commerce,  and  therefore  was  not 
subject  to  the  national,  but  to  the  local,  or 
state,  law.  The  questions  raised  were  ar- 
gued before  the  late  Judge  Hoffman,  and  on 
the  7th  of  May,  1800,  the  answer  and  excep- 
tions were  oyerruled.  On  July  29,  the  mat- 
ter was  referred  to  Southard  Hoffman  to  ap- 
praise the  value  of  the  tug  Printer,  and  duch 
proceedings  were  thereafter  had  that  on  Au- 


3  miles  from  the  shore.     The    Actif,    Swabey. 
Adm.  237,  3  Jur.  N.  8.  898. 

II.  Over  9traits,  ohannelat  tm4  narrow  teat. 

There  Is  more  reason  for  a  nation's  claiming 
Jurisdiction  orer  narrow  seas  adjoining  Its 
coast  than  over  the  broad  ocean.  The  circum- 
stances may  be  such  that  the  Interest  of  other 
nations  Is  not  sufficient  to  cause  them  to  ques- 
tion a  claim  of  exclusive  Jurisdiction,  and  such 
claim  may  therefore  exist  for  a  long  time  un- 
challenged or  challenged  only  by  a  nation  too 
weak  to  enforce  Its  rights.  But  If  the  narrow 
sea  Is  in  the  pathway  of  general  commerce  a 
nation  asserting  exclusive  Jurisdiction  over  It 
must  be  prepared  to  defend  his  claim  against 
the  combined  protest  of  the  others.  Since  this 
would  require  an  appeal  to  war,  and  Involve  the 
concession  of  similar  rights  to  others,  a  nation 
must  be  very  powerful,  and  the  asserted  Juris- 
diction of  great  value,  to  warrant  the  assertion 
of  the  claim.  The  cases  are  rare  where  such  a 
claim  has  been  set  up  since  the  demands  of  com- 
merce have  required  the  freedom  of  the  seas- 
In  fact  few  nations  have  ever  officially  asserted 
such  a  claim,  the  claims  being  for  the  most  part 
found  In  legal  writings,  and  being  largely  the- 
oretical rather  than  practical. 

A  claim  of  sovereignty  of  the  English  Kings 
over  the  British  seas  was  asserted  by  GentUls 
In  1618,  and  by  Selden  In  1G35. 

Plowden  In  arguing  Sir  John  Constable's  Case, 
8  Leon.  78,  said  that  the  interest  of  the  Queen 
In  the  sea  extends  into  the  midst  of  the  sea  be- 
tween Ehigland  and  Spain,  but  the  Queen  hath 
the  whole  Jurisdiction  of  the  sea  between  Eng- 
land and  France  because  she  Is  Queen  of  Eng- 
land, France,  etc.     And  so  It  Is  of  Ireland. 

Even  Lord  Hale  says  that  the  narrow  sea  ad- 
joining the  coast  of  England  Is  part  of  the 
waste  and  demesnes  and  dominions  of  the  King 
of  England  whether  It  He  within  the  body  of 
any  county  or  not.  De  Jure  Maris,  chap.  4,  re- 
lying upon  Selden,  Mare  Clansum. 

But  such  claim  seems  never  to  have  been 
made  by  the  government,  and  when  it  came  be- 
fore the  courts  It  was  properly  repudiated. 

In  Queen  v.  Keyn,  L.  R.  2  Exch.  Dlv.  63,  13 
Cox,  C.  C.  408,  46  L.  J.  M.  C.  N.  S.  17,  Amph- 
lett,  J.  A.,  says :  "England  claimed  dominion 
over  the  whole  of  the  narrow  seas,  even  to  the 
extent  of  excluding.  If  It  thought  proper,  foreign 
ships  from  passing  over  them,  and  other  coun- 
tries were  not  far  behind  England  In  that  re- 
spect. These  extravagant  claims,  however, 
have  been  long  since  abnndoned,  and  the  free- 
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dom  of  the  high  seas  for  the  inoffensive  navi- 
gation of  all  nations  is  firmly  established,  and 
England,  and  most.  If  not  all,  maritime  states 
have  been  content  to  limit  the  claim  to  advance 
their  frontier  seaward  to  the  extent  of  8  miles. 
That  limited  extent,  however,  of  maritime  ter- 
ritory has  been  in  modern  times  with  remark- 
able unanimity  recognised  by  the  English 
courts." 

Cockbnrn,  Ch.  J.,  says  in  the  same  case  that 
the  vain  and  extravagant  pretensions  which 
had  been  formerly  made  to  sovereignty  over 
the  narrow  seas  have  long  since  given  way  to 
the  Influence  of  reason  and  common  sense.  A 
claim  to  such  sovereignty,  at  all  times  un- 
founded, has  long  since  been  abandoned.  No 
one  would  now  dream  of  asserting  that  the  sov- 
ereign of  these  realms  has  any  greater  right 
over  the  surrounding  seas  than  the  soverelgus 
on  the  opposite  shores ;  or  that  It  Is  the  especial 
duty  and  privilege  of  the  Queen  of  Great  Brit- 
ain to  keep  the  peace  on  these  seas ;  w  that  the 
court  of  admiralty  could  try  a  foreigner  for  an 
offense  committed  In  a  foreign  vessel  on  all 
parts  of  the  channel.  Indeed  It  Is  because  this 
claim  of  sovereignty  Is  admitted  to  be  untenable 
that  it  has  been  found  necessary  to  resort  to 
the  theory  of  the  8-mlle  zone. 

In  Atty.  Gen.  v.  Tomsett,  2  Cromp.  M.  &  R. 
170,  6  Tyrw.  614,  1  Gale,  147,  which  was  an  In- 
formation for  assisting  In  unshipping  dutiable 
goods  which  had  not  paid  the  duty.  It  appeared 
that  the  goods  were  taken  from  the  ship  In  tii<^ 
high  seas  shout  2  miles  from  shore  off  the  port 
of  Dover,  and  it  was  contended  that  this  poinc 
was  not  within  the  Kingdom,  within  the  mean- 
ing of  the  statute  under  which  the  Informatlou 
was  brought.  It  was  contended  on  the  one  side 
that  tlie  narrow  seas  were  within  the  Kingdom, 
and  on  the  other  that  they  were  not  part  of 
the  Kingdom,  whereupon  Baron  Aiderson  said 
the  authority  of  Lord  Hale  is  to  the  contrary. 
He  says  they  are  within  the  Kingdom.  The 
determination  of  the  question  was  found  unnec- 
essary for  the  disposition  oC  the  case,  for  the 
the  goods  were  taken  into  the  Thames  river 
within  the  body  of  the  county  where  they  were 
subject  to  selsure  under  the  terms  of  the  act. 

The  claim  to  the  narrow  seas  can  only  be  ac- 
quired by  treaty.  Pliillimore,  International 
Law,  194. 

The  same  rules  hold  good  with  respect  to 
straits,  roadsteads,  and  rivers  which  form 
boundaries  or  connections  between  different  na- 
tions or  are  In  tlie  highways  of  commerce. 

A  country  through  which  a  strait  passes  con- 
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gust  22,  1890,  the  eommiBsioner  filed  hie  re- 
port, appreieing  the  value  of  the  tug  at  $22, 
500,  which  appraisement  was  conftrm-:d  by 
the  court  on  September  6,  1890.    On  October 

6,  1890,  an  admiralty  stipulation  in  the  sum 
of  1^,500  was  given  ana  filed.    On  October 

7,  1890,  an  order  was  made  and  filed  that  a 
monition  issue  against  certain  persons  there- 
in designated,  'and  against  all  persons  claim- 
ing damages  for  any  loss,  destruction,  dam- 
age, or  injury  suffered  by  them,  or  any  of 
them,  or  suffered  by  any  decedent  represent- 
ed by  them,  or  any  of  them,  by  reason  of  the 
loss  and  destruction  of  said  schooner  Fidel- 
ity,' citing  them  to  appear  before  the  court' 
and  make  due  proof  of  their  respective 
claims  on  or  before  Februarv  3,  1891.  The 
monition  was  issued,  piiblisned,  and  served 
AS  directed  by  the  court,  and  returned  and 
filed  on  January  3,  1891.    The  admission  of 


service  as  to  those  on  whom  the  monition 
was  specially  directed  to  be  served  was  filed 
on  February  3,  1891.  February  2,  1891,  the 
following  answers  and  claims  were  filed: 
Claim  of  Olivia  Christopherson  et  al., — dam- 
ages for  causing  death  of  Captain  L.  H. 
Christopherson,  who  was  on  the  schooner  Fi- 
delity when  she  capsized,  and  was  then 
drowned,  $25,000;  claim  of  Mathilda  O.  Pe- 
derson  et  a2.,— damages  for  causing  death 
of  Hans  C.  Pederson  in  like  manner,  $25,- 
000;  also  claims  of  part  owners  in  the 
schooner  Fidelity,  as  follows:  Geo.  W. 
Rager,  one  sixteenth,  $1,200;  Wm.  Wallace, 
one  sixteenth,  $1,200;  Wm.  T.  McDaniel, 
one  sixteenth,  $1,200;  Henry  Axton,  one  six- 
teenth, $1,200;  Freese,  one  thirty-second, 
$600.  No  claims  were  filed  by  the  other 
part  owners,  and  no  explanation  is  furnished 


nectlng  two  public  bodies  of  water  cannot  deny 
the  right  of  free  passage  through  It.  1  Orlo- 
lan.  Diplomatic  de  la  Mer,  146;  Heffter,  Droit 
Intematkmal  Public,  |  76a;  Lawrence's  Wheat- 
on,  840. 

A  vessel  arriving  In  a  river  which  forms  the 
boundary  between  two  nations  for  the  purpose  of 
proceeding  to  a  pier  within  one  of  them  does  not 
arrive  within  the  limits  of  the  other  within  the 
meaning  of  a  statute  Imposiog  a  customs  duty, 
•Ince  a  river  which  forms  the  boundary  between 
two  nations  must  be  deemed  subject  to  the  com- 
mon use  of  both  of  them.  The  ApoUon,  9 
Wheat.  371,  6  L.  ed.  113. 

In  Beg.  V.  Cunningham,  Bell,  C.  C.  86,  8  Cox, 
C.  C.  104,  28  L.  J.  M.  C.  N.  S.  66,  5  Jur.  N.  S. 
202,  82  L.  T.  287,  7  Week.  Bep.  170,  certalu 
penpons  were  indicted  for  an  offense  committed 
oo  a  ship  In  Penarth  Beads  In  the  Bristol  chan- 
nel, as  being  within  the  county  of  Glamorgan. 
It  appeared  that  the  place  where  the  ship  was 
was  %  oif  a  mile  from  land  and  between  the 
main  shore  and  an  Island,  which,  by  statute, 
had  been  made  a  portion  of  the  county  on  the 
main  land.  The  court  decided  that  the  sea  In 
4]ue8tlon  Is  part  of  the  Bristol  channel,  both 
shores  of  which  form  a  part  of  England  and 
Wales.  "We  are  of  opinion  that,  looking  at 
the  local  situation  of  this  sea.  It  must  be  taken 
to  belong  to  the  counties  respectively  by  the 
shores  of  which  It  Is  bounded."  While  the  ques- 
tion In  this  case  Involved,  primarily,  the  juris- 
diction of  the  courts,  yet  the  decision  of  the 
court  In  placing  the  locut  in  quo  within  the  ju- 
risdiction of  the  county  necessarily  involved  the 
lyroader  qnestlon  of  the  jurisdlctloii  of  the 
Crown  over  the  place. 

III.  Over  ooaet  water. 

a.  General  dieeuseion. 

The  question  being  settled  that  a  nation  has 
no  exclusive  jurisdiction  over  the  high  seas  or 
over  the  narrow  seas  which  other  nations  are 
bound  to  respect,  the  question  at  once  arises. 
Is  there  no  water  along  Its  coast  over  which  a 
nation  may  assert  jurisdiction,  or  does  the  com- 
mon right  obtain  even  to  dry  land?  It  Is  ap- 
parent that  It  is  to  the  Interest  of  every  na- 
tion to  assert  jurisdiction  oyer  the  water  along 
Its  coasts  to  some  distance  from  the  shore.  Ab- 
sence of  such  jurisdiction  would  Involve  great 
Inconvenience,  If  not  hardship.  So,  such  juris- 
diction has  been  universally  conceded.  The 
question  has  been,  What  Is  Its  extent?  The 
earlier  jurists  were  able  to  nercelve  no  deflnitc ' 
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rule,  but  asserted  a  definite  number  of  miles,  as 
100,  or  as  far  as  a  ship  could  sail  In  a  certain 
number  of  days,  or  as  far  as  one  could  see.  But 
these  were  all  unsatisfactory,  and  were  not 
adopted.  Finally  Bynkershoek  suggested  a  rule 
which  was  so  reasonable  that  It  has  been  gen- 
erally adopted.  That  rule  was  that  a  nation 
has  jurisdiction  to  such  distance  from  the  shore 
as  can  be  defended  from  the  shore.  At  the  time 
of  his  writing  this  distance  as  represented  by 
the  possibility  of  propelling  a  cannon  shot 
was  about  8  miles.  So  that  distance  was 
adopted.  Since  certalu ty  Is  much  more  neces- 
sary than  scientific  accura'cy  in  the  law  this 
distance  has  never  been  changed.  But  In  view 
of  the  greatly  increased  range  of  modern  can- 
non, and  of  the  fact  that  Injury  to  coast  cities 
by  stray  shots  from  belligerent  vessels  engaged 
In  combat  10  miles  from  the  coast  Is  as  great 
to-day  as  It  was  then  when  they  were  8  miles 
away,  a  natlon*should  now  have  a  right  to  Insist 
on  a  much  wider  neutral  sone. 

The  writers  on  the  subject  do  not  agree,  not 
only  as  to  th«  extent  to  which  the  jurisdiction 
should  extend,  but  also  as  to  whether  It  Is  ab- 
solute property  or  merely  police  jurisdiction, 
nor  do  they  In  general  fix  any  definite  rule  as 
to  the  limit,  purpose,  or  effect  of  the  claim  to 
territorial  jurisdiction  over  the  sea. 

Lampredi,  Public  Jur.  Theor.  vol.  2,  p.  65, 
makes*  the  limit  depend  on  conyenlence.  And 
Bayneval,  Institutions  dn  Droit  de  la  Nature  et 
des  Gens,  llv.  2,  chap.  0,  |  10,  makes  the  hori- 
son  the  boundary  of  territorial  sea. 

Orotlus,  De  Jure  Belli  et  Pads  lib.  li,  cap. 
2,  I  18,  In  controverting  the  writings  of  Bel- 
den  (Mare  Clausum)  and  contending  for  the 
right  of  an  open  sea,  admitted  that  an  exclus- 
ive right  or  jurisdiction  might  be  acquired  In 
respect  of  particular  portions  of  the  sea  adjoin- 
ing the  territory  of  individual  states.  And 
Puffendorf,  De  Jure  Natnr»  et  Gentium,  lib. 
IV.  chap.  2,  I  8,  treats  the  sea  adjacent  to  the 
land  as  accessory  to  the  latter,  but  expresses 
no  oplnkwi  as  to  the  extent  to  which  the  sea 
can  thus  be  treated,  but  simply  refers  to  the 
opinions  of  Baldus  and  Bodln  that  it  should 
extend  to  60  miles. 

Flore,  International  Law,  vol.  1,  p.  870,  in 
1865,  states  that  the  publicists  are  not  agreed 
as  to  the  extent  of  the  territorial  sea  and  the 
limit  ct  the  use  which  the  state  would  exercise. 

Bynkershoek,  De  Domlnlo  Marls,  published 
In  1702,  first  propounds  the  theory  of  the  3-mlle 
limit,  basing  It  upon  the  distance  to  which  a 
cannon  shot  would  reach.     But  Casaregis.  Dis* 
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why  they  have  failed  to  do  so.**    60  Fed. 
Rep.  428. 

From  the  testiinony  in  the  case  the  eourt 
found  as  follows:  ''That  Uie  petitioner  was 
and  is  a  corporation  duly  created  and  exist- 
ing under  the  laws  of  the  state  of  California. 
That  at  all  times  mentioned  in  said  petition 
and  claims  said  petitioner,  the  Humboldt 
Lumber  Manufacturers'  Association,  was  the 
lessee  and  charterer  of  the  steam  tug  Print- 
er. That  the  said  steam  tug  Printer  was  of 
about  100  tons  gross  measurement,  and  en- 
rolled and  re^stered  in  the  United  States 
custom  house  in  San  Francisco,  state  of  Cal- 
ifornia, and  within  the  northern  district  of 
California.  That  at  all  times  mentioned  in 
said  petition  and  the  answer  thereto  and 
claims  therein,  the  said  steam  tug  Printer 
was  used  by  the  petitioner  for  the  towage  of 
▼esse!s  engaged  in    interstate    and    foreign 


commerce  from  the  Pacific  ocean  to  Hum- 
boldt bay,  and  from  Humboldt  bay  to  the 
Pacific  ocean.  That  on  said  16th  day  of 
November,  1889,  the  said  steam  tug  Printer 
was  commanded  by  one  Robert  J.  Lawson 
as  master  and  pilot  thereof,  who  was  \hen 
the  serrant  of  said  petitioner.  That  on  the 
16th  day  of  November,  1889,  said  steam  tug 
Printer,  within  the  admiral^  and  maritime 
jurisdiction  of  this  court,  upon  the  Pacific 
ocean,  made  fast  to  the  sailing  schooner  Fi- 
delity, and  undertook  to  tow  said  schooner 
over  and  across  said  Humboldt  bar  and  into 
Humboldt  bay,  and  that,  while  towing  said 
schooner  over  said  Humboldt  bar  said 
schooner  Fidelity,  by  reason  of  the  careless- 
ness and  n^ligence  of  said  tu^,  was  capsized, 
and  all  on  board  thereof  perished,  and  said 
schooner  Fidelity,  with  all  of  her  stores  and 
personal  effects  of  the  master  and  crew,  be- 


cursns  de  Commercis,  |  186,  writing  subse- 
quently, again  reasserts  the  old  tlieory  of  Bover> 
elgnty  over  the  sea,  placing  the  limit  at  100 
miles. 

The  limit  of  the  cannon  shot  is  also  adopted 
by  Moser,  Versncb  des  Neuesten  EuroiAischen 
YdlkerrecbtSt  vol.  5,  p.  468,  In  1788  and  by  Oall- 
ani,  De'Doverl  d6  Prlncipi  Neotrall,  In  1782, 
and  Martens,  Precio  da  Droit  des  Gens,  ed. 
1864.  I  60;  Bchmals,  citing  from  the  French 
Translation,  cb.  2,  p.  144;  Ainni,  Droit  Mari- 
time de  TKarope,  vol.  1,  p.  262,  |  14,  In  1806 ; 
Klnber,  In  1881,  Droit  des  Gens  Modemes,  part 
II.  title  11,  I  180 ;  Pistoye  and  Dnverdy,  Tralte 
des  Prises  Maritlmes,  title  2,  cbap.  ill.  vol.  1, 
p.  03;  Hautefenille,  Hlstolre  des  Orl^lnes,  des 
Progrds,  et  des  Variations  du  Droit  Maritime, 
p.  197;  Heffter,  Pabllc  International  Law  of 
Borope,  |  75:  Blontschli,  Das  Modeme  VOlker- 
recbt,  II  807-9;  Masse,  Le  Droit  Commercial 
dans  ses  Rapports  avec  le  Droit'  Civil,  book  11, 
title  li,  cbap.  I,  art.  105 ;  Halleck,  Intenuutlonal 
Law,  p.  180. 

Wolff,  Jus  Gentlom,  In  1749,  adopts  the  the- 
ory of  Bynkershoek,  as  does  also  Habner,  De 
la  Salsle  des  Batimens  Neutres,  writing  In  1758, 
and  Koramltl,  L*Avvocato  Marittimo. 

Vattel,  Droit  des  Gens,  |  288,  claims  that  the 
dominion  of  the  state  aboald  extend  as  far  as 
necessary  for  its  safety,  or  it  can  make  Its 
power  respected,  and  tbls  limit  is  fixed  at  tbe 
point  at  which  cannon  ahot  will  reach  from  the 
shore. 

The  distance  wblch  a  nation  may  claim  from 
the  shore  is  that  tbrongbout  wblch  It  may  de- 
fend Its  authority  from  the  ahore.  1  Twiss, 
chap.  10.  II  172-177. 

Mr.  Lawrence  in  his  note  to  Wheaton*s  In- 
ternational Law.  p.  821,  adopts  the  rule  of 
HautefeuUle,  Droits  des  Nations  Neutres  (2d 
ed.)  torn.  1,  title  1,  chap.  8,  |  1,  p.  80,  that  the 
maritime  dominion  stops  at  the  place  where 
continuous  possession  ceases,  where  the  people 
who  own  ibe  shore  can  no  longer  exercise  power 
at  the  place  where  they  cannot  exclude  strang- 
ers: finally,  at  tbe  place  where,  the  presence 
of  strangers  being  no  longer  dangerous  for  their 
safety,  they  have  no  longer  any  interest  In  ex- 
cluding them.  Now  the  point  at  which  these 
three  cases  which  render  the  sea  susceptible 
of  private  possession  cease  Is  the  same  for  all. 
It  Is  the  limit  of  the  power  which  is  represented 
by  the  Instruments  of  war.  All  the  space 
through  which  projectiles  thrown  from  the 
shore  pass,  and  which  Is  protected  and  de- 
fended by  these  war-like  instmments.  Is  terrl- 
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torlal,  subject  to  the  power  tnat  controls  the 
ahore. 

Manndng,  Law  of  Nations,  p.  119,  limits  the 
purposes  of  the  jarlsdlctlon  over  the  sea, — the 
regulation  of  fisheries ;  the  prevention  of  frauds 
on  customs  laws;  the  exaction  of  harbor  and 
lighthouse  dues ;  and  the  protection  of  the  ter- 
ritory from  violation  in  time  of  war  between 
other  states. 

Merlin,  In  sn  article  on  Mer,  In  Bep.  de  Juris, 
vol.  11,  p.  185,  contends  that  the  privilege  of 
the  8-mlle  belt  Is  granted  for  tbe  purpose  of 
self-defense  against  attacks  la  war  and  smug- 
gling In  peace. 

And  Ortolan,  Diplomatic  de  la  Mer,  llv.  II, 
chap.  8,  states  that  the  right  to  the  territorial 
sea  Is  not  a  right  of  property ;  it  cannot  be  said 
that  tbe  state  which  Is  the  proprietor  of  the 
land.  Is  also  proprietor  of  this  sea.  With  him 
agrees  Calvo,  Droit  International*  llv.  T.  || 
lVO-201. 

b.  JwrUdietional  queMtion  primarily  om  fw  the 
UMhmahing  power. 

Brett,  J.  A.,  says  that  the  question.  What  are 
tbe  limits  of  the  realm?  should  In  general  be  de- 
clared by  Parliament  This  declaration  would 
be  conclusive  either  as  authority  or  as  evi- 
dence. Reg.  V.  Keyn,  L.  B.  2  Bxch.  DIv.  68,  18 
Cox,  C.  C.  408,  46  L.  J.  M.  C.  N.  8.  17. 

I/ord  Coleridge,  Ch.  J.,  said  that  he  freely  ad- 
mitted it  to  be  within  the- competency  of  Par- 
liament to  extend  the  realm  bow  far  soever  It 
pleased  by  enactments, — at  least  so  as  to  bind 
the  tribunals  of  the  country,     /bid. 

As  against  Its  own  oltisens  the  act  of  a  coun- 
try In  fixing  Its  boundaries  at  8  leagues  from 
the  coast  qpon  the  navigable  waters  along  Its 
water  front  Is  conclusive  whether  other  nations 
acquiesce  in  such  claim  or  not.  Galveston  v. 
Menard,  28  Tex.  840. 

The  courts  will  not  Inqnlro  Into  the  jurisdic- 
tion of  the  United  States  over  that  portion  of 
the  waters  adjoining  Alaska  territory  whicb 
has  been  assumed  by  a  political  branch  of  the 
government,  since  the  question  is  merely  a  po- 
litical, and  not  a  Judicial,  one.  The  Kodlak,  58 
Fed.  Rep.  126 ;  The  Alexander,  60  Fed.  Rep.  914. 

The  government  having  assumed  Jurisdic- 
tion over  Bebrlng  sea  beyond  8  miles  from  the 
shore  the  courts  aro  bound  by  such  action.  The 
James  O.  Swan,  50  Fed.  Rep.  108. 

In  one  case  it  was  held  that  the  belt  of  sea 
under  the  control  of  the  executive  and  legisla- 
tive departments  for  purposes  of  revenue  and 
defense  Is  not  within  the  boundaries  of  the  Jo- 
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tamm  a  total  loss.  That  at  the  time  the  said 
■teun  tog  Printer  arriyed  at  said  Humboldt 
bay  and  started  to  tow  said  schooner  Fidel- 
ity across  said  bar,  on  said  16th  day  of  No- 
vember, 1889,  it  was  about  nine  or  a  quarter 
paat  nine  o'clock  in  the  morning,  and  the 
tide  had  been  running  ebb  about  two  hours, 
and  was  approaching  its  maximum  velocity 
for  that  time.  That  the  said  schooner  Fi- 
delity capsized  on  Humboldt  bar  on  said 
16th  day  of  November,  1889.  That  said  ves- 
sel was  inward  bound,  and  at  the  same  time 
was  opposite  to  the  entrance  to  Humboldt 
bay,  and  at  a  point  not  more  than  2  miles 
from  the  shore.  That  the  disaster  occurred 
within  the  admiralty  and  maritime  jurisdic- 
tion of  the  United  States,  and  within  the 
territorial  limits  and  jurisdiction  of  the 
state  of  California.  That  the  said  schooner 
Fidelity  capsized  at  about  a  quarter  past 


nine  o'clock  on  the  morning  of  the  said  16th 
day  of  November,  1889.  That  on  said  16th 
day  of  November,  1889,  said  Humboldt  bar 
was  subject  to  constant  changes  by  reason  of 
the  shifting  of  the  sands  beueath  the  waters 
thereon,  ai^  the  navigation  of  said  bar  could 
not  be  safely  undertaken  by  mariners  desir- 
ing to  enter  into  or  proceed  out  of  said  Hum- 
boldt bay  over  said  bar,  without  the  assist- 
ance of  a  tug  pilot.  That  at  the  time  and 
before  the  steam  tug  Printer,  commanded  by 
the  said  Robert  J.  Lawson,  as  master  and 
pilot  thereof,  attempted  to  tow  the  said 
schooner  Fidelity  across  said  Humboldt  bar, 
the  said  Humboldt  bar  was  in  an  exceedingly 
dangerous  condition,  there  being  heavy  seas 
breaking  on  said  bar,  in  and  about. 7  fathoms 
of  water,  the  tide  ebbing  thereon  at  about 
its  maximum  velocity,  to  wit,  about  4  knots 
an  hour,  and  a  southeast  wind  Mowing  at 


dlclal  power  end  tbe  jnrisdictloo  of  the  ooorts 
■o  that  cItU  process  will  not  extend  into  the 
frontier  or. belts  of  waters  recognised  by  the 
law  of  nations.  The  Hnngarla,  41  Fed.  Rep. 
109. 

80k  the  jurisdiction  of  a  prise  court  is  not 
taken  away  by  the  fact  that  the  capture  Is 
made  within  8  miles' of  its  own  territory,  since, 
even  If  the  jurisdiction  of  the  state  extends  over 
the  sea  to  the  extent  of  8  miles,  that  space  does 
not  therefore  cease  to  be  a  part  of  the  hl^ 
seas  and  beeome  a  part  of  the  adjacent  county. 
Johnson  v.  21  Bales,  2  Paine,  002,  Fed.  Cas.  No. 
7.417. 

c  OaurU  have  reoogniged  $-mile  limit. 

The  8-mlle  limit  has  been  generally  recog- 
nised and  acquiesced  in  by  the  courts  whether 
It  has  been  formally  announced  by  the  execu- 
tive or  not. 

In  Reg.  V.  Keyn,  L.  R.  2  Bxch.  Dlv.  68,  18 
Cox,  C  C.  408,  46  L.  J.  II.  C.  N.  8.  17,  Brett, 
J.  A.,  says:  ''There  Is  no  reason  founded  on 
the  axiomatic  rules  of  right  and  wrong,  why  the 
3  miles  should  or  should  not  be  considered  as  a 
part  of  the  territory  of  the  adjacent  country. 
They  may  have  been  so  treated  by  general  con- 
sent :  they  might  equally  well  have  not  been  so 
treated.  If  they  have  been  so  treated  by  such 
consent,  the  authority  for  the  alleged  owner- 
shJp  is  solllcient.  The  question  Is  whether  such 
a  general^  consent  has  In  this  case  been  proved 
by  sufficient  evidence.  ...  A  general  con- 
sent of  recognised  writers  of  different  times  and 
different  countries  to  a  reasonable  proposition 
la  sufficient  evidence  of  a  general  consent  of  na^ 
tkms  to  that  proposition.  .  .  .  There  Is  a 
general  consent  to  a  proposition  with  regard  to 
the  8  miles  of  open  sea  adjacent  to  the  ahores  of 
sovereign  states.  .  .  .  The  dispute  Is 
whether,  by  the  consent  of  all,  certain  limited 
rights  are  given  to  the  adjacent  country,  such 
aa  a  right  that  the  waters  should  be  treated 
as  what  Is  called  a  neutral  xone,  or  whether  tbe 
water  Is,  by  consent  of  all,  given  to  the  adjacent 
country  as  Its  territory,  with  all  rights  of  ter- 
ritory, It  beljig  agreed  by  such  country,  with  all 
others^  that  all  ahall  have  a  free  right  of  navi- 
gation or  way  over  such  wsten  for  harmless 
IMSsage  and  some  other  rights.  If  the  first  be 
true.  It  is  Impossible  .  .  .  that  It  can  be 
properly  said  that  the  adjacent  country  has  any 
piToprletary  right  In  the  3  miles,  ...  or 
any  sovereign  jurisdiction.  If  the  latter  be  cor- 
rect, the  adjacent  country  has  the  8  miles  as  Its 
property,  or  under  Its  dominion  and  tinverelgnty. 
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.  .  .  I  am  of  opinion  that  It  Is  proved  that, 
by  the  law  of  nations  made  by  the  tacit  consent 
of  substantially  all  nations,  the  open  sea  within 
8  miles  of  the  coast  is  a  part  of  the  tmnrltory  of 
the  adjacent  nation,  as  much  and  as  completely 
as  If  It  wero  Isnd  a  part  of  the  territory  of  such 
nation.*' 

Sir  R.  PhllUmoro  said  there  appears  to  be  no 
sufficient  authority  for  saying  that  the  high 
sea  was  ever  considered  to  be  within  the  realm, 
and,  notwithstanding  what  Is  said  by  Hale  In  his 
treatises  De  Jure  Marls  and  Pleas  of  the 
Crown,  there  Is  a  total  absence  of  precedents 
since  the  reign  of  Edward  III.,  If  Indeed  any  ex- 
isted then,  to  support  the  doctrine  that  the 
realm  of  England  extends  beyond  the  limits  of 
counties.  But  Llndley,  J.,  said:  It  Is  laid 
down  In  English  law  books  of  the  highest  au- 
thority that  the  sees  adjoining  the  English 
coast  are  part  of  the  realm  of  England,  and  are 
subject  to  the  dominion  of  the  Crown.  Indeed, 
there  Is  considerable  authority  for  saying  that 
those  seaa  are  to  some  distance  part  of  the 
property  of  the  Crown,  subject  to  the  rl^t  of 
the  public  freely  to  navigate  them.  And  he 
states  that  It  appean  to  him  to  be  now  agreed 
by  the  most  esteemed  writers  on  International 
law  that,  subject  to  the  right  of  all  ships  freely 
to  navigate  the  high  sess,  every  state  has  full 
power  to  enact  and  enforce  what  laws  It  thinks 
proper  for  .the  preservation  of  peace  and  the 
protection  of  its  own  Interests,  over  those  parts 
of  the  high  seas  which  adjoin  Its  own  coasts  and 
are  within  8  miles  thereof.  But  thst  beyond 
this  limit,  or,  at  all  events,  beyond  the  reach  of 
artillery  on  Its  own  coasts,  no  state  has  any 
power  to  legislate  save  over  its  own  subjects 
and  over  penons  on  board  ships  carrying  Its 
flag. 

For  the  purpose  of  determining  jurisdiction 
under  a  statute  providing  for  salvage  **in  the 
United  Kingdom,**  the  phrase  must  be  limited 
to  the  land  of  the  United  Kingdom  and  8  miles 
from  the  shore.  The  Leda,  Swabey,  Adm.  40,  2 
Jur.  N.  8.  119.  The  court  says,  such,  I  appre- 
hend to  be  the  utmost  extent  to  which  I  can  go  ; 
for  neither  In  law  nor  la  common  parlance  Is 
the  high  sea  at  a  greater  distance  from  ahore 
than  8  miles  called  the  United  Kingdom. 

In  Hogg  V.  Beerman,  41  Ohio  St.  81,  52  Am. 
Rep.  71,  where  the  court  was  discussing  tlie 
question  of  a  private  right  to  land  under  water 
of  a  bay  connocted  with  Lake  Brie,  It  said,  ju- 
risdiction of  the  ocean  is  allowed  to  such  a  dis* 
tance  from  shore  as  the  protection  of  that  shore 
requires.     This  distance  was  fixed  at  a  marine 
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the  rate  of  about  9  miles  an  hour,  that 
these  turbulent  elements  combined  caused 
the  said  bar  to  be  very  rough  and  dan^rous 
for  vessels  to  cross  on  the  said  morning  of 
November  16,  1S89,  at  the  time  the  said 
schooner  Fidelity  was  capsized.  That  in  at- 
tempting to  cross  the  said  Humboldt  bar  on 
the  said  16th  day  of  November,  1889,  with 
the  said  schooner  Fidelity  in  tow,  under  the 
then  existing  and  prevailing  conditions,  the 
said  petitioner  and  its  said  steam  tug 
Printer  were  guilty  of  gross  and  inexcusable 
carelessness  and  negligence,  and  the  said 
schooner  Fidelitv  was  capsized  and  lost,  and 
her  said  crew  drowned,  among  whom  were 
the  said  L.  H.  Christopherson  and  said  Hans 
C.  Pederson,  by  reason  of  said  carelessness 
and  negligence.  That  the  value  of  the  said 
schooner  Fidelity  was  $12,000  and  that  the 
verified  claims  of  tiie  part  owners  presented 


and  filed  herein  amount  to  nine  thir^-seo- 
onds  thereof;  and  the  court  finds  that  the 
part  owners  in  said  schooner  have  sustained 
damages  to  the  amount  of  their  respective 
interests,  to  wit,  $3,375.  That  the  claims  of 
the  part  owners  of  the  schooner  Fidelity  are 
as  follows:  George  W.  Rager,  a  one-six- 
teenth;  William  Wallace,  a  one-sixteenth; 
William  T.  McDaniel,  a  one-sixteenth; 
Henry  Axton,  a  one-sixteenth;  and  J.  W. 
Freese,  a  one-thirty-second.  That  at  the 
time  of  the  filing  of  the  said  petition  of  the 
Humboldt  Lumber  Manufacturers'  Associa- 
tion for  limitation  of  its  liability  for  the  loss 
of  the  schooner  Fidelity,  and  at  all  of  the 
times  mentioned  in  said  petition,  said  George 
W.  Rager  was  the  owner  of  an  undivided 
one-sixteenth  interest  of,  in,  and  to  said 
schooner  Fidelity;  said  William  Wallace  was 
the  owner  of  an  undivided  one-sixteenth  in- 


leagne  ttt  a  time  when  no  gnn  could  force  a  ball 
fartber. 

The  commlasloD  of  Alabama  claims  held  that 
u  used  in  International  law  to  fix  the  limits  of 
the  open  ooean  upon  which  all  peoples  posscseed 
common  rights,  the  words  "high  seas"  have 
been  held  to  mean  only  so  much  of  the  ocean  as 
Is  exterior  to  a  line  running  parallel  to  the 
shore  and  some  distance  therefrom,  commonly 
such  distance  as  can  be  defended  by  artillery 
upon  the  shore,  and  therefore  a  cannon  shot  or 
a  marine  league,  8  nautical  miles.  And  it 
further  stated  that  that  court  had  adopted  that 
definition  of  the  words  as  used  in  the  act  of 
June  5,  lb82,  in  the  case  of  Rich  v.  United 
States.  Stetson  v.  United  States,  82  Alb.  L.  J. 
484. 

It  must  be  regarded  as  established  that  as 
between  nations  the  minimum  limit  of  the  ter- 
ritorial jurisdiction  of  a  nation  over  tide  waters 
is  a  marine  league  from  its  coast.  Manchester 
V.  Massachusetts,  189  U.  &  240,  86  L.  ed.  160, 
11  Sup.  Ct.  Rep.  659. 

In  The  Twee  6ebroeders»  8  C.  Rob.  389,  the 
court  In  discussing  the  claim  of  Prussia  to  cer- 
tain waters  where  a  capture  had  been  made  of 
a  Dutch  vessel  by  an  English  man  of  war,  said 
that  the  question  whether  or  not  the  water  be- 
longed to  Prussia  could  not  be  decided  upon  the 
claim  of  the  Prussian  King  alone.  But  that 
the  universal  use  was  presumed  in  the  sea  out 
of  the  reach  of  cannon  shot.  And' that  if  ex- 
clusive use  is  alleged  against  the  general  pre- 
sumption, the  title  Is  a  matter  to  be  established 
on  the  part  of  those  claiming  under  it  in  the 
same  manner  as  all  other  legal  demands  are  to 
be  substantiated  by  clear  and  competent  evi- 
dence. 

In  King  V.  Forty-Nine  Casks  of  Brandy,  8 
Hagg.  Adm.  267,  the  court  in  considering  a  claim 
of  right  to  goods  floating  In  the  sea  below  low- 
water  mark  says,  as  between  nation  and  nation 
the  territorial  right  may  by  a  sort  of  tacit  un- 
derstanding be  extended  to  8  miles;  but  that 
rests  upon  different  principles,  viz.,  that  their 
own  subjects  shall  not  be  disturbed  in  their 
fishing,  and  particularly  in  their  coasting,  trad- 
ing, and  communications  between  place  and 
place  during  the  war;  they  would  be  exposed 
to  danger  If  hostilities  were  allowed  to  be  car- 
ried on  between  belligerents  nearer  to  the  shore 
than  3  miles.  But  no  person  ever  heard  of  a 
land  jurisdiction  of  the  body  of  a  county  which 
extended  to  8  miles  from  the  coast. 

In  Free  Fishers  &  Dredgers  of  Whitstable  v. 
«ann,  11  C.  B.  N.  S.  .'$87,  a  right  to  toll  for  an- 
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chorage  was  claimed  in  the  sea  within  2  miles 
of  the  shore  under  a  grant  from  the  Crown  of 
oyster  beds  there  situated,  and  the  court  in  con- 
sidering the  question  stated  that  the  soil  of  the 
seashore  to  the  extent  of  8  miles  from  the 
breach  is  vested  in  the  Crown,  and  that  the 
Crown  could  grant  to  a  subject  the  soil  which 
was  vested  in  itself. 

Bot  on  appeal  it  was  held  that  the  right  to 
the  soil  of  the  fundus  marU  within  8  miles  be- 
low low- water  mark  and  to  the  fishery  in  It, 
though  granted  before  Magna  Charta,  is  un- 
doubtedly subject  to  the  rights  of  all  subjects  to 
pass  in  the  ordinary  and  usual  course  of  noTi- 
gation  and  to  take  the  ground  there,  and  to 
anchor  there  at  their  pleasure  free  from  toll, 
unless  the  toll  Is  imposed  in  respect  to  some 
other  advantage  conferred  upon  them  or  at  least 
on  the  public.  Gann  v.  Free  Fishers  of  Wb its- 
table,  11  H.  L.  Cas.  192,  20  C.  B.  N.  S.  1,  35  L. 
J.  C.  P.  N.  S.  29,  12  L.  T.  N.  S.  150,  13  Week. 
Rep.  689.  And  Lord  Chelmsford  says  that,  with 
great  respect  for  the  learned  chief  Justice,  "I 
do  not  think  it  can  be  assumed  as  an  unques- 
tionable proposition  of  law  that,  as  between 
the  Grown  and  its  subjects,  the  seashore,  to  tbn 
extent  mentioned,  is  the  property  of  the  Crown 
In  such  an  absolute  sense  as -that  a  toll  may  be 
imposed  upon  a  subject  for  the  use  of  it  in  the 
regular  course  of  navigation.  .  .  .  The  3- 
mile  limit  depends  upon  a  rule  of  international 
law,  by  which  every  independent  state  is  con- 
sidered to  have  territorial  property  and  Juris- 
diction in  the  seas  which  wash  their  coasts 
within  the  assumed  distance  of  a  cannon  shot 
from  the  shore.  Whatever  power  this  may 
impart  with  respect  to  fisheries  it  may  well  be 
questioned  whether  the  Crown's  ownership  in 
the  soli  of  the  sea  to  this  large  extent  Is  of 
such  a  character  as  of  Itself  to  be  the  founda- 
tion of  a  right  to  compel  the  subjects  of  this 
country  to  pay  a  toll  for  the  nse  of  It  In  the  or- 
dinary course  of  navigation.'* 

By  a  convention  between  the  United  States 
and  Great  Britain,  dated  1818,  the  United  States 
renounced  any  liberty  to  take  flah  within  3  ma- 
rine miles  of  any  of  the  coasts,  bays,  creeks,  or 
harbors  of  his  Britannic  Majesty*8  dominions  In 
America,  and  by  statute  69  Geo.  III.  chap.  88. 
it  was  enacted  that  If  any  foreign  vessel  should 
be  found  fishing  within  8  marine  miles  of  snch 
coasts,  she  should  be  forfeited.  And  by  the  Ca- 
nadian statute.  Rev.  Stat.  chap.  94.  |  8,  It  was 
enacted  that  if  any  foreign  unlicensed  ship 
should  be  found  fishing  within  3  marine  miles 
of  the  coast  she  should  be  forfeited.     In   the 
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terest  of,  in,  and  to  said  schooner  Fidelity; 
William  T.  McDaniel  was  the  owner  of  an 
undivided  one-sixteenth  interest  of,  in,  and 
to  said  schooner  Fidelity ;  said  Henry  Axton 
was  the  owner  of  an  undivided  one-sixteenth 
interest  of,  in,  and  to  said  schooner  Fidel- 
ity; and  said  J.  W.  Freese  was  the  owner  of 
an  undivided  one-thirty-seoond  interest  of, 
in,  and  to  said  schooner  Fidelity.  That  L. 
H.  Christopherson  was  the  master,  and  was 
on  board,  of  the  said  schooner  Fidelity,  and 
was  drowned  at  the  time  she  was  lost.  That 
he  was  thirty-five  years  of  sfpe,  and  in  good 
physical  condition,  at  the  time  of  his  death, 
and  was  in  receipt  of  wiwes  to  the 
amount  of  $100  per  month.  ^Diat  he  left, 
him  surviving,  as  his  next  of  kin  and  only 
heirs  at  law,  a  widow  and  two  children, 
namely,  Olivia  Christopherson,  his  widow, 
and  claimant  in  her  own  right,  and  Harold 


Christopherson  and  Lilia  Christopherson, 
his  two  children,  claimants  herein.  That 
Hans  C.  Pederson  was  ^e  cook,  and  was  on 
board  of  the  schooner  Fidelity,  and  was 
drowned,  at  the  said  time  she  was  lost. 
That  he  was  thirty-nine  years  of  age,  and  in 
good  physical  condition,  at  the  time  of  his 
death,  and  was  in  receipt  of  wages  to  the 
amount  of  $50  per  month.  That  he  left, 
him  surviving,  as  his  next  of  kin  and  only 
heirs  at  law,  a  widow  and  three  children, 
namely  Mathilda  O.  Pederson,  his  widow, 
and  claimant  in  her  own  right  herein,  and 
Peter  Adolph  Pederson,  John  L.  Pederson, 
and  Heni'y  C.  Pederson,  his  three  children, 
claimants  herein.  That  the  damages  sus- 
tained by  said  Olivia  Christopherson,  widow 
of  said  L.  H.  Christopherson,  and  his  two 
minor  children,  Harold  Christopherson  and 
Lilia  Christopherson,  by  reason  of  the  death 


Frederick  Gerrlng,  Jr.,  27  Can.  8.  C.  271,  Af- 
firming Queen  v.  The  Frederick  Gertinz,  Jr.,  5 
Can.  Bxch.  164,  It  was  held  that  a  vessel  was 
^object  to  forfeiture  which,  after,  having  pursed 
Its  seine  with  a  draught  of  flsheH  taken  outside 
the  8-mUe  Umit,  drifted  within  the  3-mlle  limit 
after  which  the  baUing  of  the  fish  from  the 
seine  was  continued. 

In  Gammell  v.  Commissioners  of  Woods  &  For- 
ests, 3  Macq.  H.  L.  Caa.  419,  Lord  Wenaleydale, 
in  dlacuBSlng  the  question  of  the  Crown's  rights 
to  salmon  fishery  on  the  coast  of  Scotland,  says 
it  would  be  hardly  possible  to  extend  fishing 
seaward  beyond  the  distance  of  8  miles  which 
by  the  acknowledged  law  of  nations  belonga  to 
the  coast  of  the  country, — ^that  Is,  within  the 
dominion  of  the  country  by  being  within  can- 
non range, — and  so  capable  of  being  kept  in  per- 
petual possession.  But  tbis  statement  had  ref- 
erence solely  to  the  right  of  the  Crown  against 
the  subject,  and  was  not  uttered  as  establishing 
the  rights  of  the  Crown  sgainst  foreigners. 

d.  OlaUna  to  more  extended  furiadioiiOH, 

Some  coasts  are  of  such  formation  that  a 
claim  to  Include  more  than  a  marine  league  has 
been  made  by  the  method  of  running  the  ex- 
terior lines.  Such  are  what  are  known  as  the 
King's  Chambers  along  the  coast  of  England  and 
the  waters  along  the  Unked  States  coast. 

Chancellor  Kent,  1  Com.  pp.  29,  SO,  and  Phil- 
Umore,  International  Law,  p.  218,  have  claimed 
a  right  to  portions  of  the  seas  included  by  lines 
drawn  between  quite  distant  promontories. 

The  limits  of  a  state  extend  a  marine  lesgue 
or  8  geographical  miles  from  the  shore  over  the 
adjoining  ocean,  and  In  ascertaining  the  line  of 
shore  this  limit  does  not  follow  each  narrow 
Inlet  or  arm  of  the  sea,  but  when  an  inlet  is 
so  narrow  that  persons  and  objects  can  be  dis- 
cerned across  it  by  the  naked  eye,  the  line  of 
territorial  Jurisdiction  stretches  across  from 
one  headland  to  the  other  of  such  inlet.  Dun- 
ham V.  I/amphere,  8  Gray,  268. 

The  8-mlie  limit  within  which  a  prize  cannot 
be  taken  in  neutral  waters  la  to  be  reckoned 
from  the  mud  islands  at  the  mouth  of  the  Mis- 
sissippi river,  and  not  from  the  main  land. 
The  Anna,  5  C.  Rob.  378.  The  court  says,  con- 
sider what  the  conaequences  would  be  if  lands 
of  this  description  were  not  considered  as  ap- 
pendant to  the  main  land  and  as  comprised 
within  the  bounds  of  territory.  If  they  do  not 
belong  to  the  United  States  of  America  any 
otlier  power  might  occupy  tliem ;  they  might 
be  embanked  and  fortified.  What  a  thorn 
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would  this  be  in  the  side  of  America?  It  is 
physically  possible,  at  least,  that  they  might  be 
so  occupied  by  European  nations,  and  then  com- 
mand of  the  river  would  be  no  longer  In  Ameri- 
ca but  in  such  settlements.  The  possibility  of 
such  a  consequence  is  enough  to  expose  the  fal- 
lacy of  any  arguments  that  aro  addressed  to 
show  that  these  islands  are  not  to  be  considered 
as  part  of  the  territory  of  America. 

But  a  United  States  court  held  that  the  Ju- 
risdiction of  United  States  district  courts  whicb 
was  extended  to  cases  arlaing  within  a  marine 
league  from  the  shore  did  not  extend  to  tbe 
case  of  a  capture  by  one  foreign  vessel  of  an- 
other which  was  anchored  off  a  bar  more  than 
6  miles  from  the  coast,  although  not  that  dis- 
tance from  the  bar,  since  the  coast  line  at  low- 
water  mark,  and  not  the  bars  or  shoals,  must 
be  considered  In  determining  the  extent  of  the 
Jurisdiction.  Soult  v.  L'ACricaine,  Bee,  204, 
Fed.  Cas.  No.  13,179. 

And  the  Spanish  goveniment  provided  by 
statute  that  the  Mexican  Jurisdiction  should 
extend  to  a  distance  of  2  miles  from  the  shore. 
Cucullu  V.  Louisiana  Ins.  Cow  6  Mart.  N.  S.  464, 
16  Am.  Dec  199. 

Perhaps  of  all  the  cases  of  modem  times  the 
United  States  had  a  greater  Interest  In  assert- 
ing snd  maintaining  Juriadlction  beyond  the  3- 
mile  limit  In  the  Behring  sea  than  had  any 
other  nation  to  assert  such  a  Jurisdiction  over 
a  coast  water.  At  first  there  was  an  Inclina- 
tion to  maintain  the  Jurisdiction,  but  the  ques- 
tion was  finally  sobmitted  to  arbitration. 

In  Re  Cooper,  143  U.  8.  472,  86  L.  ed.  282, 
12  Sup.  Ct.  Bep.  458,  the  question  was  at- 
tempted to  be  raised  as  to  the  extent  of  the  Ju- 
risdiction of  the  United  States  over  that  por- 
tion of  the  sea  adjoining  Alaska  territory  which 
was  purchased  by  the  United  States  from  Rus- 
sia. It  appeared  In  the  case  that  for  a  long 
period  Russia  had  asserted  exclusive  Jurisdic- 
tion to  a  large  expanse  of  water  extending  many 
miles  from  the  shore,  and  that  this  right  was 
transferred  by  Russia  to  the  United  States. 
But  the  court  field  that  since  the  question  was 
then  pending  upon  arbitration  between  the 
United  States  government  and  Great  Britain, 
and  since  the  allegations  of  the  libel  did  not 
necessarily  show  that  the  offense  wss  committed 
more  than  8  miles  from  the  shore,  the  court 
would  not  decide  whether  or  not  the  United 
States  had  Jurisdiction  over  the  larger  expanse. 

By  the  award  of  the  arbitrators  under  a 
treatty  of  arbitration  between  tlie  United  States 
and    Great    Britain,    it    was   settled    that    tbe 
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of  said  L.  H.  Christopherflon,  oaiued  bj  the 
carelessness  ajid  negligence  of  petitioner,  as 
aforesaid,  are  $7,^)0.  That  the  damages 
sustained  by  said  Mathilda  O.  Pederson, 
widow  of  Hans  C.  Pederson,  and  his  three 
minor  children,  Peter  Adolph  Pederson, 
John  L.  Pederson,  and  Henry  C.  Pederson, 
by  reason  of  the  death  of  said  Hsas  C.  Peder- 
son, caused  by  the  gross  carelessness  and 
negligence  of  petitioner,  as  aforesaid,  are 
fo,OpO." 

Ui>on  which  findings  it  was  ordered,  ad- 
judged, and  decreed:  'That  the  said  pe- 
titioner, the  said  Huniboldt  Lumber  Manu- 
facturers'Association,  as  the  lessee  and  char- 
terer of  the  said  steam  tuff  Printer,  is  enti- 
tled to  the  benefits  of  the  limitations  of  lia- 
bility proyided  for  and  embodied  in  SS  4282- 
4289  of  the  Rerised  Statutes  of  the  United 
States,  and  the  sereral    acts    and  statutes 


amendatory  thereof  tad  supplementary 
thereto;  and  petitioner  is  liable  only  to  the 
amount  of  its  interest  in  said  steam  tog 
Printer,  appraised  and  fixed  by  this  court  at 
$22,500."  The  decree  provided  further  as 
follows:  *^t  is  further  ordered,  adjudged, 
and  decreed  that  said  claimant  and  respond- 
ent Olivia  Christopherson,  and  her  minor 
children,  Harold  Cnristopherson  uid  lalia 
Christopherson,  recover  herein  against  peti- 
tioner, said  Humboldt  Lmnber  Manufactur- 
ers' Association,  the  sum  of  seven  thousand 
(7,000)  dollars,  together  with  legal  interest 
thereon  from  the  date  hereof.  It  is  further 
ordered,  adjudged,  and  decreed  that  said 
claimant  and  respondent  Mathilda  O.  Peder- 
son, and  her  minor  children,  Peter  Adolph 
Pederson,  John  L.  Pederson,  and  Henry  C. 
Pederson,  recover  herein  against  the  peti- 
tioner, said  Humboldt  Lummr  Manufactur- 


United  States  have  no  exclusive  jorisdlctton 
In  the  waters  of  Beta  ring  sea  outside  of  the 
ordinary  8-mlle  limit.  La  Nlnfa,  44  U.  8.  App. 
648.  75  Fed.  Rep.  513,  21  C.  C.  A.  484;  The 
Alexander,  44  U.  8.  App.  650,  75  Fed.  Bep.  510, 
21  C.  C.  A  441,  Reversing  The  Alexander,  60 
Fed.  Rep.  014.  The  award  and  proceedings 
leading  up  thereto  are  to  be  found  in  27  Am. 
L.  Rev.  708. 

IV.  Bnfifroement  of  law  withlm  $-mile  UmU. 

The  precarloQS  position  which  the  water  belt 
holds  as  part  of  the  territory  of  a  nation  Is  Il- 
lustrated by  the  hesitancy  of  the  courts  to  ex- 
tend statutes  over  such  belt  unless  the  leglsla^ 
ture  expressly  requires  It. 

HUMBOLOT  LUICBBB  HANUrACTUBBBS'  ASSO.  V. 

CnBiSTOPHBBSON  is  s  cass  where  the  statute 
was  extended.  But  In  that  case  it  appeared 
that  the  limits  of  the  state  were  expressly  de- 
clared by  the  Gonstltatioo  to  extend  8  miles 
seaward. 

In  The  Annapolis,  Lush.  Adm.  295,  5  L.  T.  N. 
8.  37,  a  collision  having  taken  place  between  an 
American  ahlp  and  a  Prussian  barque,  and  it 
having  been  decided  that  the  American  ship 
was  alone  to  blame,  the  owners  claimed  Immun- 
ity on  the  ground  that  the  vessel  was  In  charge 
of  a  pilot  taken  on  board  In  compliance  with  the 
local  pilot  acta  but  it  appearing  that  the  pilot 
was  taken  on  board  at  a  greater  distance  than 
8  miles  from  the  cosst  the  owners  of  the  In- 
jured vessel  insisted  that  the  presence  of  the 
pilot  could  be  no  defense  since  it  wss  not  oom- 
pulsory,  as  Parliament  had  no  power  to  legis- 
late In  respect  to  foreign  vessels  at  a  greater 
distance  than  8  miles  from  the  coast.  This  rule 
was  held  not  to  apply,  however,  to  a  vessel  vol- 
untarily seeking  a  British  port,  and,  during  the 
discussion.  Dr.  Loshlngton  said:  '*Wlthln 
British  jurisdiction,  that  Is,  British  territory, 
and  at  sea  within  8  miles  of  the  cosst,  I  appre- 
hend that  the  British  Parliament  has  an  on- 
doabted  right  to  leglsIsAe.** 

In  The  8axonia,  16  Moore,  P.  C.  C.  262,  81 
L.  J.  Adm.  N.  8.  201,  8  Jur.  N.  8.  815,  6  L.  T.  N. 
8.  6,  10  Week.  Rep.  481,  Affirming  1  Loah.  410, 
the  court  held  that  a  foreign  vessel  navigating 

the  8oIent  wlthlta  %  mile  of  the  coast  of  the  Isle 
of  Wight  was  not  bound  by  the  Bngllsh  merch- 
ant shipping  act,  17  &  18  Vict.  chap.  104.  The 
court  said  we  are  of  opinion  that  this  collision 
must  be  considered  to  have  taken  place  on  the 
high  seas  In  a  place  where  a  foreign  vessel  has 
a  right  of  sailing  without  being  bound  by  any  of 
the  provisions  of  the  statutes  enacted  to  govern 
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British  ships.  The  principle  therefore  by  which 
Hits  cause  must  be  decided  must  be  found  in  the 
ordinary  rules  of  the  sea. 

In  an  action  for  damages  for  death  arising 
from  negligence  the  court  held  that  for  purposes 
of  jurisdiction  ttie  territory  of  Ehigland  and 
the  sovereignty  of  the  Queen  stopped  at  low- 
water  mark  so  that  in  the  absence  of  a  special 
act  of  Parliament  permitting  it,  no  action  could 
be  maintained  in  its  courts  for  killing  upon  the 
high  seas  through  the  negligent  management 
of  the  foreign  steamship,  although  the  accident 
occurred  within  the  8-mlle  limit.  Harris  v. 
The  Franconla,  L.  B.  2  C.  P.  DIv.  178,  46  L.  J. 
C.  P.  N.  8.  868. 

But  In  Reg.  v.  Dudley,  L.  B.  14  Q.  B.  DIv. 
278,  54  L.  J.  IL  C.  N.  8.  82,  52  L.  T.  N.  8.  107. 
88  Week.  Bep.  847,  49  J.  P.  60,  15  Cox,  C.  C. 
624,  It  la  stated  that  the  minority  opinion  in 
the  Franconla  case  has  bc«n  since,  not  only  en- 
acted, but  declared  by  Parliament  to  have  al- 
ways been  the  law. 

In  Mahler  v.  Norwich  ft  N.  Y.  Transp.  Co.  45 
Barb.  226,  It  Is  said  that  the  territorial  limits 
of  a  state  are  not  enlarged  by  the  dominion 
which  the  sovereign  of  the  shore  hss  over  the 
sea  as  far  as  cannon  shot  will  reach,  which  Is 
generally  considered  a  marine  league.  This  do- 
minion Is  ceded  to  him  by  the  law  of  nations 
only  for  his  safety  and  to  give  him  jurisdiction 
In  cases  governed  by  the  law  of  nations.  And 
the  court  refused  to  entertain  a  suit  for  Infrac- 
tion of  the  state  laws  upon  the  portion  of  Long 
Island  sound  which  was  withtai  8  miles  of  the 
shore. 

In  Beg.  V.  Keyn,  L.  B.  2  Exch.  DIv.  68,  18 
Cbx,  C.  C.  408,  46  L.  J.  M.  C.  N.  8.  17,  the  mas- 
ter o(f  a  German  vessel  wss  Indicted  in  the  Bng- 
llsh admiralty  court  for  manslaughter  for  caus- 
ing the  death  of  a  passoiger  on  a  British  vessel 
by  collision  with  such  vessel  within  8  miles  of 
the  Bngllsh  coast  A  majority  of  the  court 
held  t^at  at  common  law  the  admiralty  had  no 
jurisdiction  to  try  offenses  by  foreigners  on 
bosrd  foreign  ships,  although  within  the  8-mile 
limit,  and  that  no  subsequent  statute  had  con- 
ferred such  power;  while  two  of  the  judges 
held  that  by  the  principles  of  Internatlonai  law 
the  power  of  a  nation  over  the  sea  within  3 
miles  of  the  coast  Is  only  for  certain  limited 
purposes,  and  t^t  Parliament  could  not  con- 
sistently with  those  principles  apply  Bngllsh 
criminal  law  within  those  limits.  But  six  dis- 
senting judges  held  that  the  sea  within  8  miles 
of  the  coast  was  a  part  of  tiie  territory  of  Eng- 
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era'  Association,  the  sum  of  five  thousand 
<  6,000)  dollars,  together  with  legal  Interest 
thereon  from  the  date  hereof.  It  is  further 
ordered,  adjudged,  and  decreed  that  claim- 
ants and  respondents,  Gteorge  W.  Rager, 
William  Wallace,  William  T.  McDaniel, 
Henry  Axton,  and  J.  W.  Freese,  part  owners 
of  the  schooner  Fidelity,  recover  herein 
a^^ainst  the  petitioner,  the  Humboldt  Lum- 
ber Manufacturers'  Association,  the  sum  of 
three  thousand  three  hundred  and  seventy- 
five  (3,375)  dollars,  together  with  legal  in- 
terest tJiereon  from  the  date  thereof,  the  said 
sum  to  be  proportioned  as  follows,  to  wit: 
Two-ninths  part  thereof,  amounting  to  the 
sum  of  seven  hundred  and  fifty  (750)  dol- 
lers,  to  George  W.  Raffer;  two-ninths  part 
thereof,  amounting  to  the  sum  of  seven  hun- 
dred and  fifty  (750)  dollars,  to  William 
Wallace;  two-ninths  part  thereof,  amount- 
ing to  the  sum  of  seven  hundred  and  fifty 


(750)  dollars,  to  William  T.  McDaniel;  two- 
ninths  part  thereof,  amounting  to  the  sum  of 
seven  hundred  and  fifty  (750)  dollars,  to 
Henry  Axton ;  and  a  one-ninth  part  thereof, 
amounting  to  the  sum  of  three  nundred  and 
seventy-five  (376)  dollars,  to  J.  W.  Freese. 
It  is  further  ordered,  adjudged,  and  decreed 
that  the  claimants  and  respondents  herein 
recover  their  costs,  taxed  at  the  sum  of  eigh- 
ty-two and  ninety  one-hundreths  (82.90) 
dollars." 

It  is  not  disputed  that  the  place  of  the  dis- 
aster was  on  Humboldt  bar,  off  the  entrance 
to  Humboldt  bay,  and  within  2  miles  of  the 
ocean  shore. 

Me88ra,  Andres  A  Frank,  with  Mr,  8. 
M.  Bnok,  for  appellant: 

The  wind  was  light  and  the  tide  was  sub- 
stantially high-water  slack. 

The  velocity  of  the  wind  was  1  mile  an 


land,  and  that  the  English  criminal  law  ex- 
tended over  those  limits. 

In  case  a  British  ship  damages  a  foreign 
ship  by  collision  within  8  miles  of  English 
coast,  the  provisions  of  the  merchant  shipping 
act,  limiting  the  liability  of  the  owner  to  the 
value  of  the  ship,  apply.  General  Iron  Screw 
Collier  Co.  ▼.  Scharmanns,  1  Johns,  ft  H.  180, 
20  L.  J.  Ch.  N.  8.  877,  6  Jur.  N.  8.  883,  4  L.  T. 
N.  8.  188,  8  Week.  Rep.  782.  The  oonrt  in  dls- 
caaalng  the  applicability  of  the  stsitute  says 
there  can  be  no  doubt  that  the  water  below 
low-water  mark  Is  part  of  the  high  seaa  But 
It  Is  equally  beyond  qaestion  that  for  certain 
purposes  every  coontry  may  by  the  common  law 
of  nations  legitimately  exercise  jurisdiction 
over  that  portion  of  the  high  seas  which  lies 
within  the  distance  of  8  miles  from  the  shores. 
Whether  this  limit  was  determined  with  refer- 
ence to  the  supposed  range  of  cannon  on  the 
principle  that  the  Jurisdiction  Is  measured  by 
the  power  of  enforcing  It  is  not  material,  for 
It  la  dear,  at  any  rate,  that  It  extends  to  the 
distance  of  8  miles,  and  that  many  Instsoces 
may  be  given  of  the  exercise  ol  such  jurisdiction 
by  various  nationa 

For  the  purpose*  of  charging  a  vessel  with 
liability  for  violating  an  embargo  the  authority 
of  a  nation  extends  to  a  distance  of  a  marine 
lea^e  from  the  shore  so  that  in  case  the  vessel 
receives  notice  of  the  embargo  when  within  a 
marine  league  from  the  shore  it  will  be  sub- 
ject to  forfeiture  If  It  subsequently  sails  In  vio- 
lation of  the  embargo.  The  Ann,  1  Gall.  62, 
Fed.  Cas.  No^  897. 

v.  OonfUct  of  law. 

One  reason  of  the  hesitancy  on  the  part  of 
the  ccorts  In  enforcing  the  local  statutes 
against  foreign  vessels  Is  the  probability  of  a 
coodlct  of  laws.  The  rule  Is  firmly  established 
that  a  vessel  carries  with  It  the  law  of  the  na- 
tion to.  which  It  belongs,  snd  all  on  board  are 
bound  thereby.  What,  then,  would  be  the  ef- 
fect of  enforcing  statutes  of  a  nation  within 
whose  territory  the  ship  chanced  to  be? 

Bhip  9ubi90t  to  law  of  flag, 

A  person  who  commits  a  crime  on  a  British 
flhlp  Is  subject  to  the  jurisdiction  of  the  Brit- 
ish admiralty  court,  although  the  ship  may  at 
the  time  have  been  In  a  river  within  the  juris- 
diction of  a  foreign  nation  at  a  place  where  the 
tide  ebbs  and  flows  below  the  first  bridge. 
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Queen  v.  Anderson,  L.  B.  1  C.  C.  161,  88  L.  J. 
M.  C.  N.  8.  12,  19  L.  T.  N.  8.  400,  17  Week. 
Rep.  208,  11  Cox,  C.  C.  198.  But  the  court  ex- 
pressly states  that  the  question  whether  or 
not  the  offender  could  be  sent  to  England  for 
trial  did  not  arise  In  the  case,  but  that  the 
question  was,  Being  In  England,  could  he  be 
tried  there?  And  In  the  opinion  of  the  chief 
Justice,  It  Is  said,  there  Is  no  doubt  that  the 
place  where  the  offense  was  committed  was 
within  the  territory  of  Frsnce,  and  that  the 
prisoner  was  therefore  subject  to  the  laws  of 
France,  which  that  nation  might  enforce  If  they 
saw  fit;  but  at  the  same  time  he  was  also 
within  the  British  vessel,  on  board  that  vessel 
as  a  part  of  the  crew,  and  as  such  he  must  be 
taken  to  have  been  under  the  protection  of  the 
British  law  and  also  amenable  to  Its  provisions. 
The  court  cites,  to  support  this  ruling,  inter 
alia,  Reg.  v.  Jemot,  Old  Bailey,  1812,  H8.  cited 
In  1  Russell,  Crimes,  4th  ed.  158. 

The  English  admiralty  court  has  jurisdiction 
of  a  crime  committed  on  an  English  vessel  while 
It  Is  lying  at  a  qusy  In  a  foreign  port  within 
the  ebb  and  flow  of  the  tide  and  below  the 
bridges.  Reg.  v.  Carr,  L.  B.  10  Q.  B.  DIv.  76, 
52  L.  J.  M.  C.  N.  8.  12,  47  L.  T.  N.  8.  451.  81 
Week.  Rep.  121.  47  J.  P.  88,  16  Cox,  C.  C.  129, 
4  Asp.  Mar.  L.  Cas.  604. 

The  Enj^Ilsh  sdmlrslty  court  hss  jarlsaictlo*^ 
of  a  crime  committed  on  board  an  English  ves- 
sel, although  It  Is  lying  In  a  river  of  a  foreign 
country  wlthfai  1%  miles  of  the  shore.  If  It  Is 
below  the  bridges  where  the  tide  ebbs  and  flows. 
Beg.  V.  Armstrong.  18  Cox,  C.  C.  184. 

Under  the  English  admiralty  court  act  of 
1861,  giving  that  court  jurisdiction  over  any 
claim  for  damage  done  by  sny  ship,  etc,  that 
court  will  have  jurisdiction  of  a  claim  by  i 
British  subject  sgalnst  a  British  ship  for  Inju 
rles  done  to  a  pier  in  a  foreign  port;  and  the 
court  In  the  decision  of  the  case  will  apply  the 
English,  and  not  the  foreign,  law.  The  M. 
Moxham,  83  L.  T.  N.  S.  463. 

Upon  an  Indictment  for  piracy  a  vessel  may 
be  found  to  be  upon  the  high  sess  which  Is  rid- 
ing at  anchor  within  a  marine  league  of  the 
shore  In  an  open  roadstead  where  vessels  only 
ride  under  shelter  of  the  land  at  a  season  when 
the  course  of  the  winds  Is  Invariable.  United 
8tates  V.  Pirates,  5  Wheat.  184,  5  L.  ed.  64. 

Under  the  United  States  statutes  the  United 
States  courts  have  jurisdiction  of  an  attempt 
to  create  a  revolt  upon  an  American  vessel  ly- 
ing in  a  foreign  harbor  fastened  to  the  shore  by 
18 
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hour  from  6  to  7«  from  7  to  8,  2  miles  an 
hour,  from  8  to  9,  6  miles,  9  to  10,  8  miles. 
This  was  only  a  light  wind;  it  was  not  even 
a  brisk  wind. 

The  Snap,  24  Fed.  Rep.  293. 

Opinions  of  men  in  regard  to  the  condi- 
tion of  the  bar  at  a  time  when  they  had  no 
opportunity  to  observe  it  are  of  very  little 
value,  and  are  never  considered  as  of  any 
weight  whatever  as  against  the  testimony  of 
witnesses  who  were  in  a  position  to  observe 
and  to  know  whereof  they  testify. 

Whitaker  v.  Parker,  42  Iowa,  686. 

Captain  Lawson  had  a  right  to  presume, 
and  act  upon  the  presumption,  that  the  Fi- 
delity was  properly  ballasted. 

The  Barry  and  Fred,  49  Fed.  Rep.  681; 
Richter  v.  The  Olive  Baker,  40  Fed.  Rep. 
905. 

The  court  found  that  Captain  Lawson  was 


bound  to  know  the  state  of  the  seas,  wind, 
and  tide,  and  whether,  under  the  circum- 
stances, it  was  safe  and  proper  to  make  th« 
attempt  to  tow  the  Fidelity  across  the  bar. 
This  is  contrary  to  the  evidence.  It  is  also 
contrary  to  law. 

If  the  loss  of  the  Fidelity  was  ocea* 
sioned  by  a  sudden  and  unexpected  swell  on 
the  bar,  which  is  a  danger  a  pilot  cannot  an- 
ticipate, the  petitioner  is  not  liable. 

Comfort  ▼.  The  Wallaee,  82  Fed.  Rep.  672; 
The  Qeorge  L,  Oarliok,  10  Fed.  Rep.  704; 
The  Pierrepont,  42  Fed.  Rep.  687;  The 
Thomaa  KUey,  5  Ben.  301,  Fed.  Cas.  No.  13,- 
925. 

And  if  Captain  Lawson  sailed  out  with  his 
tug  over  Humboldt  bar,  and  encountered  no 
difficulty,  about  7  a.  m.,  when  no  percepti- 
ble wind  was  blowing  and  at  high-water 
slack,  and  it  is  always  oonsidered  safe  to 


cables  and  communicating  with  the  land  by  her 
boats,  and  not  within  any  Inclosed  dock  or  at 
any  pier  or  wharf,  since  In  the  common  accept- 
ance of  the  term  snch  vessel  is  on  the  high  seas. 
United  States  v.  Seagrist,  4  Blatchf.  420,  Fed. 
Cas.  No.  10.245. 

But  the  Supreme  Conrt  has  held  that  ander 
the  act  of  Congress  giving  United  States  courts 
Jurisdiction  of  crimes  committed  on  United 
States  vessels  upon  the  high  seas,  such  jurisdic- 
tion does  not  extend  to  a  crime  committed  on  a 
vessel  lying  In  the  river  Tigris  in  the  empire  of 
China  85  miles  above  Its  mouth  In  4V6  fathoms 
of  woter,  although  the  vessel  was  below  low- 
water  mark.  United  States  v.  Wlltberger,  6 
Whest.  76,  6  L.  ed.  87. 

In  Wilson  V.  HcNamee,  102  U.  S.  572,  26  L. 
ed.  234,  the  court  said,  a  vessel  at  sea  Is  con- 
sidered Bs  part  of  the  territory  to  which  It  be- 
longs when  St  home.  It  carries  with  It  the 
local  legal  rights  and  legal  jurisdiction  of  such 
locality.  All  on  board  are  endowed  and  subject 
accordingly. 

The  fact  that  a  vessel  may  be  within  8  miles 
of  the  shore  does  not  prevent  It  from  being  on 
the  high  seas  within  the  meaning  of  the  act  of 
Congress  punishing  revolts  In  s  ship  on  the  high 
seaa  United  States  v.  Smith,  1  Mason,  147, 
Fed.  Csa.  No.  10.837. 

The  United  States  hss  jurisdiction  of  crimes 
committed  on  Its  vessels,  although  the  vessels 
were  within  the  jurisdiction  of  a  foreign  state. 
United  Htates  v.  Bennett.  8  Hughes.  460,  Fed. 
Css.  No.  14.674  :  United  Ststes  v.  Keefe,  8  Ma- 
son. 475.  Fed.  Caa  No.  15.&09. 

The  Amerlcen  law  follows  Its  vessels  so  ss  to 
control  the  sctions  of  those  on  board  them  Into 
foreign  waters.  Uoberts  v.  Skolfleld,  8  Ware, 
188.  Fed.  Cas.  No.  11.017. 

In  Thomns  v.  Lane,  2  Snmn.  1.  Fed.  Cas.  No. 
1.^.002.  Judge  Story  states  bis  opinlou  to  be  that 
the  Tnlted  States  admiralty  jurisdiction  ex- 
tends over  crimes  committed  on  American  ves- 
sels upon  tide  waters  In  foreign  countries. 

The  rnlted  States  courts  have  jurisdiction  of 
an  act  of  piracy  committed  on  board  of  an 
Americnn  ship,  although  committed  In  an  open 
roadRtend  adjacent  to  a  foreign  country  and 
wIthlTi  ^  mile  of  the  shore.  United  States  v. 
Ross.  1  Gall.  624.  Fed.  Cas.  No.  10.100. 

In  Rr  Stupp.  11  Blatchf.  124,  Fed.  Cas.  No. 
1.3.ri02.  the  fourt.  In  discussing  the  jurisdiction 
of  the  United  States  over  crimes  not  committed 
within  Its  physlcsl  territory,  said:  **We  are 
entirely  familiar  with  the  jurisdiction  exerclaed 
over  offenses  committed  on  vessels,  a  vessel  be- 

4A  L.  R.  A. 


Ing  regarded  as  a  part  of  the  country  whose  flag 
she  bears.'* 

The  United  States  courts  have  jurisdiction 
to  try  charges  of  crime  committed  on  board  any 
vessel  belonging  In  whole  or  In  part  to  the  Unit- 
ed States,  or  any  dtlsen  thereof,  at  any  point 
on  the  high  seas,  or  In  any  river,  haven,  creek, 
basin,  or  bay  within  the  admiralty  jurisdiction 
of  the  United  States  and  out  oi  the  jurisdiction 
of  sny  particular  state.  United  States  v.  Bey- 
er, 81  Fed.  Rep.  86. 

But  In  United  States  v.  Jackson,  9  N.  Y.  Leg- 
al Obs.  8,  Fed.  Css.  No.  16,457,  where  a  larceny 
wss  committed  upon  an  American  vessel  In 
Mexican  waters,  the  court  charged  that  If  at 
the  time  the  vessel  wss  In  the  harbor  of  Vera 
Crus  the  prisoner  could  not  be  punished  by  the 
United  States  courts  as  It  had  no  jurisdiction 
of  the  matter.  That  the  act  of  Congress  of  1790 
did  not  authorise  United  States  courts  to  try 
persons  for  crimes  committed  In  foreign  terri- 
tory, although  upon  the  sea  where  the  tide  ebbe 
and  flows. 

A  vessel  Is  so  much  a  part  of  the  state  to 
which  It  belongs  that  It  will  be  subject  to  Its 
laws  providing  for  the  survival  of  actions  for 
negligent  Injuries  resulting.  In  death.  The  B. 
B.  Ward,  Jr.  17  Fed.  Rep.  466. 

Under  the  act  of  Congress  of  1826,  providing 
that  oflFenses  committed  on  board  the  vessels 
belonging  to  citizens  of  the  United  States  while 
lying  in  any  place  within  the  jurisdiction  of 
a  foreign  atate  by  any  person  belonging  to  the 
company  of  such  vessel  shall  be  cognisable  and 
punishable  by  the  proper  circuit  court  of  the 
United  States,  and  the  act  of  Congress  of  1885, 
providing  for  the  punishment  of  one  endeavor- 
ing to  make  a  revolt  or  mutiny  upon  an  Amer- 
ican vessel  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States,  a  person  com- 
mitting larceny  on  an  American  boat  lying  In  a 
foreign  port  In  an  Incloaed  dock  Into  which  the 
tide  Is  let  St  the  will  of  the  owner  Is  within 
the  jurisdiction  of  the  United  States  courts. 
United  Statea  v.  Roberts,  2  N.  T.  L^al  Obs.  90, 
Fed.  Cas.  No.  10.173. 

But  In  United  States  v.  Hamilton,  1  Mason, 
152,  Fed.  Cas.  No.  16,200.  It  wss  held  that 
the  offense  Is  not  on  the  high  seas  If  the  vessel 
Is  at  the  time  In  an  Inclosed  dock  Into  wblcn 
the  water  la  admitted  only  at  the  will' of  the 
owner. 

But  In  United  Ststes  v.  Hamilton,  1  Msson, 
443.  Fed.  Cas.  No.  15.201,  It  was  held  that  It 
was  not  necessary  that  the  ship  should  be  on 
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tow  in  when  the  tng  can  go  out;  and  if  he 
acted  upon  his  Judgment, — then  the  tug  is 
not  liable. 

The  W.  E.  aiadtpiah,  17  BUtchf.  83,  Fed. 
Gae.  No.  17,  355;  The  Frederick  B,  Ives,  25 
Fed.  Rep.  448 ;  The  Jamee  P,  Donaldeon,  19 
Fed.  Rep.  264;  B<m8fn%th  v.  The  J.  P.  Don- 
aldson,  21  Fed.  Rep.  672;  The  Allie  d  Evie, 
24  Fed.  Rep.  745. 

There  can  be  no  recovery  in  this  action  for 
loss  of  life. 

A  suit  in  admiralty  cannot  be  maintained 
for  damage  occasioned  by  a  wrongful  act 
causing  death,  unless  such  liability  is  cre- 
ated by  a  statute  or  an  act  of  Congress. 

The  Barriehurg,  119  U.  8.  199-218,  30  L. 
ed.  358-862,  7  Sup.  Ct.  Rep.  140. 

No  act  of  the  l^islature  of  California  can 
create  a  right  of  action  for  a  tort  commit- 
ted upon  or   with   a   vessel  upon  the  high 


Butler  V.  Boston  d  8,  8.  8,  Co.  130  U.  S. 
557,  558,  32  L.  ed.  1024,  9  Sup.  Ct  Rep.  612 ; 
Lord  V.  Ooodall,  N.  d  P,  8,  8.  Co.  102  U.  S. 
544,  26  L.  ed.  226;  Henderson  v.  New  York, 
92  U.  S.  260,  23  L.  ed.  543. 

State  legislatures  cannot  restrict  or  ex- 
tend the  admiralty  jurisdiction  exclusively 
vested  in  the  Federal  courts. 

Roach  V.  Chapman,  22  How.  120,  16  L.  ed. 
294;  The  Orleans  v.  Phoehus,  11  Pet.  175,  9 
L.  ed.  677;  The  Chusan,  2  Story,  456,  Fed. 
Cas.  No.  2,717;  The  8t.  Lawrence,  1  Black, 
522,  17  L.  ed.  180. 

The  jurisdiction  of  state  statutes  is  bound- 
ed by  the  line  dividing  it  from  the  high  seas. 

1  Kent,  Com.  13th  ed.  *31;  Armstrong  v. 
Beadle,  5  Sawy.  485,  Fed.  Cas.  No.  541; 
Manchester  v.  Massachusetts,  139  U.  S.  264, 
35  L.  ed.  166,  11  Sup.  Ct.  Rep.  559;  Mo- 
Cready  v.  Virginia,  94  U.  S.  395,  24  L.  ed. 
248. 


the  high  seas  to  bring  a  case  of  revolt  within 
the  statute. 

8o^  an  offense  committed  In  a  bay  which  Is 
entirely  land-locked  and  Inclosed  by  a  reef  and 
Island  from  the  sea  Is  not  apon  the  high  seas 
wuuln  the  meaning  of  the  act  of  Congress. 
United  States  v.  Bobinson,  4  Mason,  807,  Fed. 
Cas.  No.  16,176. 

In  Kelly  v.  Crapo,  45  N.  T.  87,  6  Am.  Rep. 
85,  the  court  had  held  that  It  was  the  national, 
and  not  the  state,  authority  which  extended 
over  Its  vessels  at  sea  so  that  In  case  an  assign- 
ment was  made  by  a  direction  of  the  court  of 
the  state  to  which  the  vessel  belonged  while  the 
vessel  was  out  of  the  Jurisdiction  upon  the  high 
seas.  It  was  not  effective  as  against  claims  aris- 
ing under  an  attachment  of  the  property  upon 
its  arrlral  In  port. 

But  the  Supreme  Court  of  the  United  States 
held  that  a  vessel  upon  the  high  seas  will  be 
regarded  as  a  portion  of  the  territory  of  the 
state  in  which  her  owners  reside  so  as  to  make 
a  decree  of  an  Insolvency  court  transferring  the 
property  in  the  vessel  and  cargo  effective  In  the 
same  manner  and  with  like  effect  as  If  she  had 
been  physically  within  the  bounds  of  the  state 
when  the'  assignment  was  executed.  Crapo  v. 
Kelly,  16  Wall.  610,  21  L.  ed.  4»0. 

A  state  statute  may  give  a  right  of  action 
for  causing  death  by  wrongful  act  or  negligence 
of  one  of  Its  citlxens  upon  the  high  seas,  on 
board  a  vessel  hailing  from  and  registered  In 
a  port  within  the  state,  the  vessel  being  at  the 
time  employed  by  the  owners  In  their  own  bual- 
neas,  and  their  negligence  having  caused  the 
death.  McDonald  v.  Mallory,  77  N.  T.  546,  33 
Am.  Rep.  664. 

A  merchant  veasel  at  sea  Is  not  so  far  a  part 
of  the  territory  of  the  natloD  to  which  It  t>e- 
longs  that  It  will  as  a  neutral  protect  from  cap- 
ture goods  which  It  carries  belonging  to  one  of 
two  belligerent  natlona  De  Hurgh.  Maritime 
Ijaw,  f  4,  citing  Manning.  Law  of  Nations, 
chap.  6.  f  1,  p.  209 :  Johnson  v.  21  Bales,  2 
Paine,  602.  Ped.  Cas.  No.  7.417. 

A  murder  committed  upon  a  foreign  vessel 
by  a  shot  flred  from  a  United  States  vessel  ly- 
ing In  foreign  wsters  Is  not  within  the  juris- 
diction of  the  United  Ststes  admiralty  court. 
United  States  v.  Davia,  2  Sumn.  482,  Fed.  Cas. 
No.  14.982. 

The  Jurisdiction  of  a  country  over  one  of  Its 
vessels  ceases  when  It  Is  broken  up  and  goes  to 
the  bottom.     United  fitstes  v    Smiley,  6  Sawy. 
640.  Fed.  Cas.  No.  10,817. 
i«  L.  R.  A. 


JwisdiotUm  of  nation  where  ship  is  when  of- 

ftnse  committed. 

Conversely  to  the  above,  there  are  certain 
classes  of  matters  of  which  the  local  courts  re> 
fuse  jurisdiction. 

By  comity  of  nations  all  mattera  of  discipline 
and  all  things  done  on  bosrd  a  vessel  In  a  for- 
eign port  which  affect  only  the  vessel  or  those 
belonging  to  her,  and  do  not  Involve  the  peace 
or  dignity  of  the  country,  or  the  tranquillily 
of  the  port,  should  be  left  by  the  local  govern- 
ment to  be  dealt  with  by  the  authorities  of  the 
nation  to  which  the  vessel  belongs  as  the  lawa 
of  that  nation  or  the  Interests  of  Its  commerce 
shall  require.  WUdenhus's  Case,  120  U.  S.  1, 
sub  nom.  Mali  v.  Keeper  of  Common  Jail,  80  L. 
ed.  565,  7  Sup.  Ct  Rep.  885,  citing  the  cases 
of  The  Sally  and  The  Newton  and  Wheaton'a 
Elements  of  International  Law,  8d  ed.  153. 

A  public  veasel  of  war  of  a  foreign  soverel^rn 
at  peace  with  the  United  Statea,  coming  Into 
United  States  ports  and  demeaning  Itsell  In  a 
friendly  manner,  la  exempt  from  the  jurisdic- 
tion of  the  courts  of  the  country  In  a  civil  stilt 
to  assert  a  private  title  thereto.  The  Exchange 
V.  M'Faddon,  7  Cranch,  110,  8  L.  ed.  287. 

So,  the  statutes  of  the  United  Stales  govern- 
ing robbery  and  piracy  on  the  high  seas  do  not 
spply  to  sets  committed  on  the  vessels  of  for- 
eign nations  whether  within  or  without  the  8- 
mlle  limit  from  the  United  States  coast.  Unit- 
ed Ststes  V.  Kessler,  BaJdw.  16.  Fed.  Cas.  No. 
15.528 :  United  Ststes  v.  Palmer.  8  Wheat.  610, 
4  L.  ed.  471 :  United  States  v.  Ilowsrd.  8  Wash. 
C.  C.  844.  Fed.  Cas.  No.  15,404 :  United  States 
V.  Kllntock.  5  Wheat.  144,  5  L.  ed.  55. 

Rut  unless  exempted  by  treaty  a  foreign  mer- 
chant vessel  entering  the  port  of  s  country  for 
purposes  of  trade  is  subject  to  the  local  law, 
and  local  courts  may  punish  crimes  committed 
on  the  vessel  within  the  port  by  one  foreigner 
upon  another  foreigner.  WUdenhus's  Case.  120 
U.  S.  1.  sub  nom.  Mali  v.  Keeper  of  Common 
Jail,  30  L.  ed.  665.  7  Sup.  Ct.  Itep.  885. 

VI.  Inland  water, 
a.  Bays, 

When  a  lK>dy  of  water  Is  within  the  body  of 
the  land  belonging  to  a  nation  there  is  strong 
resson  why  the  nstlon  should  have  exclusive 
Jurisdiction  over  It.  and  It  has  been  customary 
for  the  nations  to  assert  such  Jurisdiction. 

Bays  the  mouths  of  which  msy  be  defended 
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A  yesisel  engaged  in  foreign  commerce, 
when  once  upon  the  high  seas,  is  governed 
exclusively  by  the  general  maritime  law, 
winch  does  not  allow  damages  for  causing 
death. 

Henry,  Admiralty  Jur.  18;  Wharton, 
American  Law,  S  424;  United  States  v. 
Qruah,  5  Mason,  290,  Fed.  Cas.  No.  15, 268 ; 
Butler  V.  Boston  d  B.  S.  8,  Co.  130  U.  8.  557, 
32  L.  ed.  1024,  0  Sup.  Ct.  Rep.  612;  The 
Manhaeaet,  18  Fed.  Rep.  918;  The  City  of 
Norwalk,  55  Fed.  Rep.  112;  The  Harrisburg, 
119  U.  S.  199,  30  L.  ed.  368,  7  Sup.  Ct.  Rep. 
140;  The  Corsair,  145  U.  S.  335,  36  L.  ed. 
727,  12  Sup.  Ct.  Rep.  949. 

If  any  liability  arose  through  the  ne^^li- 
gence  of  Captain  Lawson  while  transporting 
property  to  a  port  of  the  United  States,  such 
liability  was  taken  away  by  S  3  of  the  act 
of  Congress  of  February  13,  1893. 


27  U.  S.  Stat,  at  L.  445 ;  Louisiana  em  rel, 
Folsom  ▼.  New  Orleans,  109  U.  S.  291,  27  L. 
ed.  938,  3  Sup.  Ct.  Rep.  211;  Breitung  v. 
lAndauer,  37  Mich.  217. 

The  damages  assessed  for  the  deaths  of 
Christopherson  and   Pederson  are  excessive. 

Cheatham  ▼.  Red  River  Line,  56  Fed.  Rep. 
250. 

When  a  libel  for  damages  is  filed  either 
against  the  ship  in  rem  or  against  the  own- 
ers in  personam,  the  latter  ( whether  with  or 
without  an  answer  to  the  merits)  should  file 
a  proper  petition  for  an  apportionment  of 
the  damages  according  to  the  statute. 

Having  done  this,  the  shipowner  will  be 
entitled  to  a  monition  against  all  persons 
to  appear  and  intervene  pro  interesse  suo^ 
and  to  an  order  restraining  the  prosecutions 
of  other  suits. 

Norwich  Co.  ▼.  Wright,  13  Wall.  125,  20 


belong  to  the  nation.  1  Ortolan  Diplomatic  de 
la  Mer,  p.  145 ;  1  De  Cussy,  Du  Droit  Maritime 
des  Nations,  title  2,  ||  40.  41. 

Great  Britain  has  Insisted  that  its  jorisdlc- 
tlon  extended  over  all  bajp  and  golfs  apon  the 
shores  of  its  territory  whether  their  moaths 
were  wider  that  the  double  range  of  cannon 
shot  or  not.  North  Eastern  Fisheries,  6  Am. 
L.  Rev.  403;  Phlllimore,  International  Law, 
pt.  8,  chap.  8,  p.  212. 

But  other  writers  have  claimed  that  bays 
which  cannot  be  commanded  from  the  two 
banks  do  not  belong  to  the  nation.  Klflber, 
Droit  des  Gens,  |  130. 

In  Direct  United  States  Cable  Co.  v.  Anglo- 
American  Teleg.  Co.  L.  R.  2  App.  Cas.  804,  46 
L.  J.  P.  C.  N.  S.  71,  80  L.  T.  N.  S.  265,  the 
question  arose  as  to  whether  or  not  Conception 
bay,  which  lies  on  the  eastern  side  of  Newfound- 
land, was  80  far  a  part  of  the  territory  of  that 
country  that  it  conld  grant  exclusive  rights  to  a 
cable  company  and  prevent  other  companies 
from  laying  their  cables  within  the  bay  in  con- 
flict with  such  grant.  It  appeared  that  the 
mouth  of  the  bay  was  between  two  promontor- 
ies 20  miles  apart,  that  the  average  width  of 
the  bay  was  15  miles,  and  that  the  length  of 
the  bay  was  40  miles  on  one  side,  and  50  on  the 
other.  The  court  refers  to  some  of  the  authori- 
ties on  the  question  of  jurisdiction  over  such 
bays  by  the  law  of  England  and  by  internation- 
al law,  and  intimates  that  it  regards  snch  au- 
thorities as  inconclusive,  and  then  decides  that 
in  point  of  fact  the  British  government  has  for 
a  long  period  exercised  dominion  over  the  bay, 
and  that  Its  claim  has  been  acquiesced  in  by  oth- 
er nations  so  as  to  show  that  the  bay  baa  for 
a  long  time  been  occupied  exclusively  by  Great 
Britain,  and  that  the  British  legislature  has  by 
act  of  Parliament  declared  It  to  be  a  part  of  the 
British  territory  and  part  of  the  country  made 
subject  to  the  legislature  of  Newfoundland, 
which  fact  was  conclusive  upon  the  courts  that 
the  bay  was  part  of  that  country. 

In  Mowat  v.  McFee,  5  Can.  8.  C.  66,  it  was 
held  that  the  bay  of  Chaleurs  was  within  the 
Jurisdiction  of  the  Dominion  of  Canada,  so  that 
Its  fishery  laws  could  be  enforced  upon  every 
portion  of  the  bay,  although  some  parts  of  It 
were  moce  than  8  miles  from  any  land.  But 
the  Bay  of  Chaleurs  emptied  into  the  gulf  of 
St.  Lawrence,  and  was  more  exclusively  within 
the  Jurisdiction  of  the  Dominion  of  Canada  than 
many  of  the  other  bays,  the  question  of  the  Ju- 
risdiction over  which  has  come  before  the 
courts,  so  that  It  might  almost  be  called  an  In- 
46  li.  It.  A. 


land  water  the  question  of  the  jurisdiction  over 
which  could  not  be  a  matter  of  dispute. 

The  Chesapeake  bay.  the  headlands  at  the 
mouth  of  which  are  about  12  miles  apart,  and 
the  bay  itself  being  not  more  than  20  miles  la 
width  and  200  miles  In  length,  is  not  an  inter- 
national commercial  highway  so  as  to  be  part 
of  the  high  seas,  but  the  Jurisdiction  over  it  be- 
longs exdnslvely  to  the  United  States.  Stet- 
son V.  United  States,  82  Alb.  L.  J.  484. 

In  the  case  of  The  Grange,  1  Ops.  Atty.  Gten. 
82,  1  Walte's  Am.  St.  Papers,  72,  Attorney 
General  Randolph,  in  case  of  the  selsure  of  a 
ship  l>elongIng  to  one  of  two  belligerent  nations 
by  the  other  in  the  Delaware  bay,  held  that  the 
bay  belonged  to  the  United  States,  and  was 
therefore  neutral  ground,  so  that  the  seizure 
of  the  ship  was  unlawful  and  required  restitu- 
tion. To  support  this  ruling,  he  cited  Buther- 
forth.  Com.  on  Qrotlus,  vol.  2,  book  2,  chap.  0, 
I  6,  that  a  nation  by  settling  on  any  tract  of 
land  which  at  the  time  of  such  settlement  had 
no  other  owner  acquires  In  respect  to  all  other 
nations  an  exclusive  right  of  full  or  absolute 
property,  not  only  in  the  land,  but  in  the  wa- 
ters likewise  which  are  included  within  the  land, 
such  as  rivers,  pools,  creeks,  or  bays.  He  also 
cites  PuflTendorf,  book  4,  chap.  5,  |  8*,  that  the 
gulfs  and  channels,  or  arms  of  the  sea,  are,  ac- 
cording to  the  regular  «oiirse,  supposed  to  l>e- 
long  to  the  people  with  whose  lands  they  are 
encompassed. 

b.  Inland  seas  and  rivers. 

Tnrkey,  while  it  owned  the  land  around  the 
Black  sea,  claimed  that  it  was  mare  clausum, 
that  it  had  the  right  to  exclude  other  nations 
from  navigating  upon  it,  and  after  a  porti(Mt 
of  the  shore  upon  it  passed  to  Russia,  although 
t^e  right  of  other  nations  to  navigate  It  and 
the  straits  leading  to  it  was  recognized,  an 
express  exception  was  made  of  armed  vessela 
Lawrence's  Wheaton,  329. 

The  King  of  Denmark  has  claimed  the  right 
to  the  sound  and  two  belts  which  form  the  out- 
let to  the  Baltic  sea,  and  this  right  has  been 
more  or  less  recognized  by  treaties.     Id.  331. 

The  Baltic  sea  has  been  claimed  as  a  mare 
olausum,  but  this  claim  has  not  been  fully  ac- 
quiesced in  by  other  nations.     Id.  887. 

The  English  admiralty  court  may,  nnder  the 
statute  1  &  2  Geo.  IV.  chap.  75,  take  Jurisdiction 
of  a  case  against  a  foreign  vessel  for  damages 
for  collision  in  the  river  Thames,  but  In  such 
action  the  foreign  vessel  will  be  entitled  to  the 
benefit  of  the  protection  afforded  by  statute  6 
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L.  ed.  592;  Providence  d  N.  7.  8.  8.  Co.  t. 
Hill  Mfg.  Co,  100  U.  S.  501,  27  L.  ed.  1043, 
3  Sup.  Ct  Rep.  370,  617 ;  Re  Providence  d 
N.  Y.  8.  8,  Co.  6  Ben.  125,  Fed.  Gas.  No.  11,- 
451;  The  John  BranwU,  10  Ben.  406,  Fed. 
Gas.  7,334;  The  City  of  Columbua,  22  Fed. 
Kep.  460;  Butler  ▼.  Boston  d  £f.  8,  8.  Co.  130 
U.  S.  520«  32  L.  ed.  1017,  9  Sup.  Ct  Rep. 
612;  Lord  ▼.  Qoodall,  N.  d  P.  8.  8.  Co.  102 
U.  S.  541,  26  L.  ed.  224;  The  Benefactor,  103 
U.  S.  239,  26  L.  ed.  351;  Re  Long  Island 
North  Shore  Pass,  d  Freight  Tra/nsp.  Co.  5 
Fed.  Rep.  602. 

The  steam  tug  Printer  was  engaged  in  in- 
terstate commeroe. 

Lord  Y.  QoodaU,  If.  d  P.  8.  8.  Co.  102  U. 
S.  644,  26  L.  ed.  226;  Butler  v.  Boston  d  8. 
8.  8.  Co.  130  U.  8.  555,  32  L.  ed.  1023,  9 
Sup.  Ct  Rep.  612. 

When  a  oontraet    is   made   between  the 


owner  of  a  tug  by  which  he  agrees  to  tow  a 
vessel  from  the  ocean  into  port,  the  law  im- 
plies an  engagement  that  each  vessel  will 
perform  its  duty  in  completing  it. 

If,  in  the  oourse  of  the  performance  of  this 
contract,  any  inevitable  accident  happens  to 
one,  wiUiout  any  default  on  the  part  of  the 
other,  no  cause  of  action  will  arise. 

The  Julia,  Lush.  Adm.  224. 

The  owners  of  a  tug  who  undertake  to 
tow  a  freight  boat  for  hire  are  boimd  onlv 
to  the  exercise  of  ordinary  care  and  skill, 
ajod  tiiey  are  not,  quoad  hoe,  common  car- 
riers. 

The  Thomas  Kiley,  5  Ben.  301,  Fed.  Gas. 
No.  13^25. 

The  burden  of  showing  negligence  is  on  the 
libellant 

The  W.  B.  Qladwish,  17  Blatchf.  82,  Fed. 
Gas.  No.  17,355;  The  Princeton,  3  Blatchf. 


Geo.  IV.  chap.  125,  |  66,  which  exonerates  ves- 
sels from  liability  for  oollision  when  in  charge 
ot  dnly  qnallfled  pilots.  The  Christiana,  2 
Ha^g-  Adm.  188. 

The  United  States  oonrts  have  jurisdiction 
of  a  snit  in  rem  for  a  collision  of  a  vessel  seised 
on  that  part  of  the  river  8t.  Lawrence  which 
to  within  the  territorial  limits  of  the  court's 
jarlsdictlon  without  reference  to  the  character 
of  the  vessel  or  of  her  voyage.  The  Bast,  9 
Ben.  76,  Fed.  Cas.  No.  4,251. 

e.  Oreat  Lakes. 

The  United  States  of  America  and  Great  Brit- 
ain have  asserted  Jorlsdietion  over  the  entire 
ho6j  of  the  Great  Lalces  which  lie  between  the 
former  country  and  Canada,  and  have  by  treaty 
fixed  the  boundary  line  l>etween  the  two  coun- 
tries in  the  center  of  the  lakea 

By  a  treaty  between  the  United  States  and 
Great  Britain  the  boundary  was  fixed  at  a  cer- 
tain line  through  the  center  of  Lake  Huron. 
United  States  v.  Peterson,  64  Fed.  Rep.  145. 

The  8-mlle  limit  to  the  maritime  territory  of 
a  state  as  fixed  by  the  mles  of  international 
law  does  not  apply  to  the  waters  of  the  Great 
Lalces  between  Canada  and  the  United  States, 
bat  the  limits  of  both  countries  are  determined 
by  the  tntematioDaJ  boundary  line.  The  Grace, 
4  Can.  Exch.  288. 

Pennsylvania  has  Jurisdiction  over  that  por- 
tion of  Lake  Brie  lying  adjacent  to  its  territory 
to  the  line  established  by  the  treaty  between 
the  United  States  and  Great  Britain.  Dunlap 
V.  Com.  108  Pa.  607. 

The  portion  of  Lake  Michigan  formed  by  the 
prolongation  ot  the  boundary  lines  of  the  state 
of  Illinois  is  within  that  state.  The  Norway 
▼.  Jensen,  52  111.  873. 

The  boundary  between  Illinois  and  Michigan 
Is  the  middle  of  Lake  Michigan.  Thorson  v. 
Peterson,  10  Bisa  530. 

The  states  bordering  on  the  Grest  Lakes  msy 
assert  domlnioai  and  sovereignty  over  and  own- 
ership of  the  lands  covered  by  the  waters  to  the 
same  extent  that  such  dominion  and  sovereign- 
ty and  ownership  may  be  asserted  over  tidal 
waters  on  the  seashore.  Illinois  C.  R.  Co.  v. 
Illinois,  146  U.  S.  887.  36  L.  ed.  1018,  18  Sup. 
Ct.  Rep.  110. 

As  l>etween  'the  state  and  United  States  gov- 
ernments the  title  to  the  beds  of  the  Great 
Lakes  as  far  as  the  middle  belongs  to  the  state. 
Murphy  V.  Dunham,  88  Fed.  Rep.  503. 

In  some  early  cases  It  wss  held  that  the 
46  L.  R.  A. 


United  States  courts  have  no  Jurisdiction  of 
crimes  committed  on  the  Great  Lakes  or  the  riv- 
ers connecting  them,  although  the  crime  Is  com- 
mitted on  the  Canada  side  and  not  within  the 
Jurisdiction  of  any^tate,  since  such  bodies  of 
water  are  not  witnin  the  terms  "high  seas," 
"rivers."  "havens,"  "creeks,"  "basins,"  or 
"bays,"  over  which  Jurisdiction  is  given  by  the 
United  States  statute.  Ea  parte  Byers,  82  Fed. 
Rep.  404 ;  Miller's  Case,  Bro.  Adm.  156 ;  People 
V.  Tyler,  7  Mich.  161,  74  Am.  Dec.  703. 

But  the  United  States  Supreme  Court  held 
that  under  U.  S.  Rev.  Stat.  |  5846,  providing 
for  the  punishment  of  persons  committing  an 
assault  with  a  deadly  weapon  upon  the  high 
seas  or  in  any  arm  of  the  sea  or  in  any  river, 
haven,  creek,  basin,  or  bay  within  the  admi- 
ralty Jurisdiction  of  the  United  States  and  out 
of  the  Jurisdiction  of  any  particular  state,  the 
United  States  courts  have  Jurisdiction  of  an  as- 
sault comndtted  upon  a  United  States  vessel 
upon  the  Great  Lakes  within  the  territorial 
limits  of  the  Dominion  of  Canada.  United 
States  V.  Rodgers,  150  U.  S.  249,  87  L.  ed. 
1071,  14  Sup.  Ct.  Rep.  109. 

YII.  Jurisdiction  as  between  nation  and  sub- 
division thereof. 

This  question  to  a  very  important  one  In  the 
United  States.  The  power  over  commerce  hav- 
ing been  given  to  the  general  government  It  has 
been  argued  that  the  Jurisdiction  over  the  wat- 
ers useful  for  commeroe  was  Included,  but  It 
has  been  generally  established  that  the  Juris- 
dictiott  over  the  waters  for  most  purposes  re- 
mains In  the  states,  and  Congress  has  for  the 
most  part  limited  the  effect  of  its  laws  to  wst- 
ers  out  of  the  Jurisdiction  of  the  states. 

The  title  to  land  under  the  navigable  waters 
of  a  state  is  in  the  state,  and  was  not  reserved 
to  the  United  States.  Pollard  v.  Hagan,  3 
How.  280.  11  L.  ed.  574. 

The  criminal  Jurisdiction  over  the  public  wa- 
ters within  the  seversl  states  wss  not  ceded  by 
the  states  to  the  United  States,  but  the  state 
courts,  snd  not  the  United  States  admiralty 
courts,  had  Jurisdiction  of  crimes  there  com- 
mitted. United  States  v.  Bevans,  3  Wheat.  336, 
4  L.  ed.  404. 

If  a  larceny  is  committed  upon  a  United 
States  vessel  lying  In  a  port  of  one  of  the  Unit- 
ed Ststes,  the  United  States  courts  have  no  Ju- 
risdiction of  the  esse  under  the  act  of  Congress. 
United  States  v.  Davis,  2  N.  Y.  Legal  Obe.  35. 
Fed.  Css.  No.  14.931. 

But  in  United  Ststes  v.  Coombs,  12  Pet.  72, 
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64,  Fed.  Cas.  No.  11,434;  Riohter  t^  The 
Olive  Baker,  40  Fed.  Sep.  905;  The  Pierre- 
poni,  42  Fed.  Rep.  G87 ;  The  Jacob  Brandoto, 
30  Fed.  Uep.  832;  AloCarmick  ▼.  Jarreit,  37 
Fed.  Hep.  382. 

The  tug  will  not  be  held  liable  for  a  mere 
mistake  of  judgment.  "^ 

The  Packer,  28  Fed.  Rep.  156;  The  Clem- 
atis, Brown,  Adm.  409,  Fed.  Cas.  No.  2,876; 
The  Allie  d  £in«,24  Fed.  Rep.  745;  r^6  Fred- 
erick E.  Ives,  25  Fed.  Rep.  450;  The  James 
P.  Donaldson,  19  Fed.  Rep.  264 ;  Sonsmith  y. 
The  J,  P.  Donaldson,  21  Fed.  Rep.  672;  The 
Star  of  Hope,  9  Wall.  230,  231,  19  L.  ed. 
645,  646;  The  George  L.  Qarlick,  16  Fed. 
Rep.  703. 

Where  a  yessel  is  properly  officered, 
manned,  and  equipped  so  as  to  render  her 
seaworthy  when  she  leaves  port,  any  loss  re- 
sulting from  oauses  arising  during  the  voy- 
age after  she  leaves  port,  without  the  priv- 


ity or  knowledge  of  the  owner,  will  be  with- 
in the  protection  of  the  statute. 

Lord  V.  Ooadall,  N.  d  P,  S.  8,  Co.  4  Sawy. 
301,  Fed.  Cat.  No.  8,506;  The  Bordentoum, 
40  Fed.  Rep.  686;  The  Harrisburg,  119  U. 
S.  199,  213,  30  L.  ed.  358,  362,  7  Sup.  Ct 
Rep.  140;  Armstrong  v.  Beadle,  5  Sawy.  484, 
Fed.  Gas.  No.  641 ;  Butler  v.  Boston  d  S,  8. 
8,  Co.  130  U.  S.  558,  32  L.  ed.  1024,  9  Sup. 
Ct.  Rep.  612. 

Having  a  license  from  the  proper  United 
States  inspector,  a  license  from  the  pilot 
commissioners  of  Humboldt  bay  would  have 
been  a  nullity. 

United  States  ex  rel.  Spink,  19  Fed.  Rep. 
631;  Dryden  v.  Com,  16  B.  Hon.  598. 

Messrs.  J.  N.  OlUett,  J.  F.  Coonan, 
Ford  ft  Bmmell,  sLnd  K.  W.  Bradley,  for 
respondents : 

It  is  the  duty  of  the  owner  to  provide  the 
vessel  with  a  competent  master  and  a  compc- 


9  L.  ed.  1004,  It  was  held  that  under  the  act  of 
1825,  punishing  the  stealing  of  property  from  a 
vessel  In  distress  which  was  within  the  marl- 
time  Jurisdiction  of  thq^ United  States,  the 
courts  would  have  Jurisdiction  of  sn  Indictment 
for  theft  of  goods  from  a  vessel  In  distress,  al- 
though the  goods  were  taken  above  high-water 
mark  on  the  shore.  This  ruling  Is  placed  upon 
the  grounds  that  the  act  was  within  the  ordi- 
nary admiralty  Jurisdiction,  and  that  It  was 
also  within  a  grant  In  the  United  States  Con- 
stitution to  Congress  of  power  to  regulate  com- 
merce. 

United  States  courts  of  admiralty  have  Juris- 
diction over  claims  for  salvage  upon  waters 
within  the  ebb  and  flow  of  the  tide  though  with- 
in the  body  of  a  state.  The  Wave,  Blatchf.  k 
H.  285,  Fed.  Cas.  No.  17,297. 

So,  It  is  competent  for  Congress  to  prescribe 
the  punishment  for  offenses  committed  on  the 
high  seas,  open  roadsteads.  In  sny  haven,  baslo, 
01*  bay,  or  in  sny  river  where  the  sea  ebbs  and 
flows,  although  within  the  limits  of  the  state. 
United  States  v.  Jackaiow,  1  Black,  484,  17  L. 
ed.  225. 

Under  the  act  of  Congress  of  1825,  the  Juris- 
diction of  United  States  courts  over  cases  of 
mutiny  extended  to  all  places  where  the  tide 
ebbed  and  flowed  whether  they  were  within  the 
Jorlsdiction  of  a  state  or  not.  United  States 
V.  Lynch,  2  N.  Y.  Legal  Oba  51.  Fed.  Css.  No. 
15,648. 

The  state  ol  Maryland  has  Jurisdiction  over 
the  waters  of  Chesapeake  bay  which  are  with- 
in the  state  to  such  an  extent  that  It  may  pro- 
hibit the  taking  of  oysters  therein  in  certain 
ways,  and  Its  law  will  apply  to  vessels  from 
other  states  duly  enrolled  under  the  laws  of  the 
United  States,  and  such  vessels  msj  be  sub- 
jected to  forfeiture  for  violating  the  law. 
Smith  V.  Msryland,  18  How.  71,  15  L.  ed.  269. 

Jurisdiction  wss  not  conferred  upon  the  Fed- 
eral courts  over  the  portion  of  a  vessel  lying 
In  the  East  river  or  western  extremity  of  Long 
Island  sound  at  a  point  between  City  Island  and 
Hart  island  which  Is  within  the  Jurisdic- 
tion of  the  state  of  New  York,  and  where  the 
breadth  of  water  does  not  exceed  2  miles.  Unit- 
ed States  V.  Wilson.  8  Blatchf.  435.  Fed.  Cas. 
No.  16,781. 

The  state  statute  may  provide  for  the  sur- 
vival of  actions  for  negligent  Injuries  which 
occur  upon  the  navigable  wsters  of  the  United 
States  within  the  Jurisdiction  of  the  state  en- 
acting the  law,  without  thereby  Interfering 
46  L.  R.  A. 


with  the  power  of  Congress  to  regulate  com- 
merce, and  such  legislation  Is  valid  in  the  ab- 
sence of  any  legislation  by  Congress  upon  the 
subject.  Sherlock  v.  Ailing,  93  U.  S.  99,  23  L. 
ed.  819 ;  American  8.  B.  Co.  v^  Chase,  16  Wall. 
622,  21  L.  ed.  369;  The  City  of  Norwalk,  55 
Fed.  Rep.  112;  The  Willamette,  44  U.  S.  App. 
26,  70  Fed.  Bep.  874,  18  C.  C.  A.  366.  31  L.  R. 
A.  715. 

Subject  to  the  paramount  right  of  naviga- 
tion, each  state  owns  the  beds  of  all  tide  waters 
within  its  Jurisdiction,  and  may  appropriate 
them  to  be  used  by  its  citlsens  at  a  common 
for  taking  and  cultivating  fish  If  navigation  la 
not  thereby  obstructed.  McCready  v.  Virginia. 
94  U.  S.  895,  24  L.  ed.  248. 

On  the  admission  of  California  Into  the  Union 
upon  equal  footing  with  the  other  states  abso- 
lute property  In  and  dominion  and  sovereignty 
over  the  soli  under  the  tide  waters  within  her 
limits  passed  to  the  state.  Weber  v.  State  Har- 
bor Comrs.  18  Wall.  66,  21  L.  ed.  802 ;  llumford 
V.  Wardwell,  6  Wall.  436,  18  L.  ed.  761. 

The  space  In  the  Inner  harbor  of  Boston  be- 
tween the  main  land  and  the  Islands  is  a  part 
of  the  territory  of  Massachusetts  and  of  the 
county  ol  Suffolk,  so  that  a  crime  committed 
is  not  without  the  Jurisdiction  of  a  state  so  as 
to  be  within  the  United  States  statute  provid 
Ing  for  the  punishment  of  crimes  upon  the  high 
seas.  United  States  v.  Gmsh,  5  Mason.  200. 
Fed.  Cas.  No.  10,268. 

A  state  has  the  right  to  control  and  regulate 
the  public  use  of  the  navigable  waters  within 
Its  limits  subject  only  to  restraints  upon  the 
right  arising  out  of  the  power  oi  Congress  over 
commerce.  People  v.  Williams,  04  Cal.  498,  2 
Pac  893. 

A  state  msy  extend  Its  laws  over  navigable 
waters  within  its  limits  so  long  as  the  laws  do 
not  conflict  with  acts  of  Congress.  McCullough 
V.  New  York  ft  N.  S.  B.  Co.  20  U.  S.  App.  570 : 
The  Transfer  No.  4.  01  Fed.  Bep.  864,  9  C.  C. 
A.  621. 

The  United  States  courts  have  no  criminal 
Jurisdiction  except  what  Is  expressly  given  them 
by  statute,  and  a  case  must  be  clearly  within 
the  terms  of  the  statute  to  warrant  the  court 
Ln  assuming  Jurisdiction  over  It.  United  States 
V.  Rogers,  46  Fed.  Rep.  1. 

A  state  has  the  right  to  regulate  the  fisheries 
In  a  bay  fully  within  Its  territorial  limits  which 
does  not  exceed  2  marine  leagues  In  width  at 
Its  mouth.  Com.  v.  Manchester.  109  Mass.  280. 
9  L.  R.  A.  236.  25  N.  B.  118. 
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tent  crew,  and  to  see  that  the  ship,  when  she 
baIIb,  is  in  all  respects  seaworthy. 

Lord  v.  Goodall,  N.  d  P,  B,  8.  Co.  4  Sawy. 
300,  Fed.  Cas.  No.  8,  606. 

llie  Printer  was  run  by  petitioners  in 
violation  of  the  statutes  of  the  United 
States,  SS  4427,  4438,  and  4440,  reauiring 
and  providing  for  the  licensing  of  chief 
mates  on  all  steaiu  vessels,  including  tug  and 
tow  boats,  and  declaring  it  to  be  unlawful 
to  employ  any  person  to  serve  in  such  capac- 
ity who  is  not  properly  licensed. 

Where  the  state  has  passed  proper  regula- 
tions, and  the  United  States  have  not  passed 
any,  harbor  pilots  are  governed  entirely  by 
the  state  law 

Pacific  Mail  8.  8.  Co,  v.  Joliffe,  2  Wall. 
450,  17  L.  ed.  805 ;  Cisco  v.  Roberta,  30  N.  Y. 
292 ;  Sturgis  v.  Spofford,  45  N.  Y.  446. 

The  violation  of  a  statute  constitutes 
negligence  per  ae. 


Osborne  ▼.  McMaatera,  40  Minn.  103,  41 
14^.  W.  543;  8iemere  v.  Eiaen,  54  Cal.  418. 

A  person  engaged  in  an  unlawful  act  must 
prove  that  the  injury  was  not  caused  by  him. 

Barry  v.  Terkildsen,  72  Cal.  254,  13  Pac. 
657.    , 

The  disaster  having  occurred  while  the 
tug  was  violating  her  duty,  she  must  prove 
that  it  was  unavoidable  and  did  not  result 
from  her  neglect  of  duty. 

Phillips  V.  The  Barah  and  The  Tucker,  38 
Fed.  Rep.  252. 

The  petitioner  knew  Humboldt  bar  to  be 
a  dangerous  one,  and  it  was  negligent  in  em- 
ploying a  captain  and  mate  without  proper 
licenses,  who  knew  nothing  about  the  bar  and 
its  peculiar  dangers. 

Lord  V.  Ooodall,  N.  d  P,  8,  8.  Co.  4  Sawy. 
300,  Fed.  Cas.  No.  8,  606. 

Tug-boat  owners  in  selecting  employees 
should    exercise    the  same    degree    of   care 


A  state  may  pass  laws  for  the  regulation  of 
flsherles  In  Its  bays  and  within  3  miles  of  its 
co&at,  which  shall  be  binding*  not  only  upon  its 
own  citizens,  bat  upon  the  citizens  of  other 
states  possessing  vessels  enrolled  as  coasting 
and  Ashing  vessels  under  the  laws  of  the  Unit- 
ed States.     Dunham  v.  Lamphere,  3  Gray,  268. 

The  assumptlcA  by  a  state  of  control  over  the 
fisheries  within  the  bays  leading  from  the  ocean 
upon  its  frontier  Is  not  in  contravention  of  the 
authority  possessed  by  the  United  States.  State 
V.  Thompson.  86  Me.  189,  27  Atl.  97. 

The  commonwealth  of  Massachusetts  has  all 
the  title  and  rights,  public  and  private,  both  of 
the  King  and  of  the  Parliament  of  England,  in 
every  part  of  the  seashore  of  the  commonwealth 
wlilch  has  not  vested  in  individuals  or  corpora- 
tions under  the  colonial  ordinance  of  1647,  or 
other  acts  of  the  government.  Nichols  v.  Boa- 
ton,  98  Mass.  39,  93  Am.  Dec  182. 

Where  a  state  has  fixed  its  boundaries  In  the 
ocean  3  miles  from  the  shore  its  laws  provid- 
ing for  damages  for  death  by  wrongful  act  will 
extend  over  the  water  to  the  3-mile  limit.  Re 
Hnmboldt  Lumber  Mfrs.  Asso.  60  Fed.  Rep.  428. 

Boszard's  bay,  the  distance  between  the  head- 
lands at  the  entrance  to  which  Is  less  than  2 
marine  leagues,  Is  subject  to  the  law  of  Mas- 
sachusetts, although  at  some  places  the  bay  is 
more  that  2  marine  leagues  in  width.  Manches- 
ter V.  Masaachusetts,  189  U.  8.  240,  35  L.  ed. 
159.  11  Sup.  Ct.  Rep.  659. 

The  act  of  Congress  limiting  the  liability  of 
shipowners  applies  to  a  case  of  disaster  happen- 
ing within  the  technical  limits  of  a  county  In  a 
state.  Butler  v.  Boston  ft  8.  8.  8.  Co.  130  U. 
8.  657,  32  L.  ed.  1024,  9  Sup.  Ct.  Rep.  612 ;  Re 
Oajnett,  141  U.  S.  1,  85  L.  ed.  631,  11  Sup.  Ct. 
Bep.  840. 

A  ship  lying  at  anchor  between  Boston  and 
Cbelsea  at  a  distance  of  %  or  i  of  a  mile  from 
OOEnstltutlon  wharf,  and  between  i  and  %  a 
mile  from  the  navy  yard  in  Charleston,  is  wltn- 
In  the  body  of  the  county  of  Suffolk,  so  that  the 
state  eonrt,  and  not  the  United  States  courts, 
lias  jurisdlctloii  over  an  offense  committed 
thereon.     Com.  v.  Peters,  12  Met.  387. 

The  right  of  dominion  and  controlling  power 
orer  the  sea  and  Its  coasts,  shores,  and  tide 
waters,  when  relinquished  by  the  parent  country, 
vested  in  the  several  states  In  their  sovereign 
capacity  respectively,  and  was  not  transferred 
to  the  United  Ststes  by  the  adoption  of  the 
Constitution  Intended  to  form  a  more  perfect 
Union.  Com.  v.  Alger,  7  Cush.  82. 
46  L.  R.  A. 


A  state  has  both  civil  and  criminal  Jurisdic- 
tion over  the  waters  which  are  within  Its  llmiti 
except  In  BO  far  as  the  laws  of  Congress  under 
the  Constitution  of  the  United  States  have  as- 
serted an  excluslv#  Jurisdiction.  People  v. 
Welch,  141  N.  Y.  266,  24  L.  R.  A.  117,  36  N.  B. 
828. 

Before  the  adoption  of  the  Constitution. 
Rhode  Island  had  Jurisdiction  over  the  waters 
of  Narragansett  bay  and  over  the  coasts  of  the 
sea  to  the  extent  of  a  marine  league,  and  upon 
the  adoption  of  the  Constitution  which  granted 
admiralty  and  maritime  Jurisdiction  to  the 
United  States  government  Jurisdiction  over 
torts  committed  on  the  bsy  was  not  surren- 
dered, so  that  the  state  courts  may  entertain  a 
suit  to  recover  damages  under  the  state  stat- 
utes for  negligent  killing  of  a  person  upon  the 
waters  of  the  bay.  Chase  v.  American  8.  B. 
Co.  9  R.  I.  419,  11  Am.  Rep.  274. 

A  territory  Is  not  within  the  meaning  of  the 
act  of  Congress  giving  Federal  courts  Jurisdic- 
tion of  crimes  committed  on  tidewaters  without 
the  Jurisdiction  of  any  particular  state,  so  that 
such  courts  will  have  jurisdiction  of  a  crime 
committed  in  a  tidal  harbor  within  the  limits 
of  the  territory.  Smith  v.  United  States,  1 
Wash.  Terr.  262. 

The  states  cannot  create  a  maritime  right, 
such  as  a  right  to  recover  for  the  death  of  a 
person  killed  by  negligence  upon  the  high  seas, 
which  can  be  enforced  by  the  United  States  ad- 
miralty courts.  The  Manhasset,  18  Fed.  Rep. 
918. 

The  statute  of  a  state  cannot  extend  over 
the  high  seas  so  as  to  give  a  right  .of  action 
for  death  occurring  there  through  negligent  In- 
juries. Armstrong  v.  Beadle,  6  Sawy.  484, 
Fed.  Cas.  No.  541. 

The  waters  of  the  Great  Lakes  sre  so  far  part 
of  the  states  bordering  upon  them  that  the  area 
of  a  county  under  the  water  Is  to  be  considered 
in  determining  whether  or  not  the  counties  bor- 
dering upon  the  wster  contain  the  constitution- 
al number  of  square  miles.  State  ea  rek  Pow- 
ers V.  Larrabee,  1  Wis.  200. 

Where  a  body  of  water  In  which  the  tide  ebbs 
and  flows  is  situated  between  a  range  of  Islands 
and  the  main  shore,  and  all  are  so  near  to  each 
other  that  a  person  with  the  ordinary  power  of 
vision  can  see  with  the  naked  eye  from  point 
to  point  on  every  part  of  the  connecting  line 
what  is  doing  on  each,  the  water  Is  within  the 
county  bounding  on  the  body  of  water.  Peo- 
ple V.  Wilson,  3  Park.  Crlm.  Rep.' 199. 
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which  railroad  companies  should  take  in 
providing  and  maintaining  its  machinery. 

Walaah  H.  Co,  ▼.  McDanieU,  107  U.  & 
454,  27  L.  ed.  605,  2  Sup.  Ct  Rep.  032. 

The  loss  of  the  Fidelity  occurred  on 
Humholdt  bar,  within  both  the  territorial 
and  jurisdictional  limits  of  the  state  of  Cal- 
ifornia, and  within  the  admiralty  and  mar- 
itime jurisdiction  of  the  United  States. 

Wheaton,  International  Law,  S  177 ;  Unit' 
ed  States  ▼.  Bmiley,  6  Sawy.  640,  Fed.  Cas. 
No.  16,317;  United  Btatea  v,  Bevana,  8 
Wheat  336,  4  L.  ed.  404;  MancheBter  t. 
Masaaohuaetts,  139  U.  S.  264,  85  L.  ed.  166, 

11  Sup.  Ct  Bep.  559. 

A  state  can  define  its  boundaries  on  the 
sea,  and  the  "boundaries  of  its  counties." 

The  laws  of  a  state  may  create  a  lialbility 
in  a  marine  cause  arising  on  the  high  seas 
within  its  boundaries. 

The  Oaraair,  145  U.  8.  835,  36  L.  ed.  727, 

12  Sup.  Ct  Rep.  949;  The  City  of  Nartoalk, 
55  Fed.  Rep.  99. 

The  district  court  of  the  United  States  has 
jurisdiction  in  admiralty  to  give  damages 
for  loss  of  life,  where  the  statute  of  the  state 
in  which  the  accident  occurred  gives  the 
right  of  action  for  such  loss. 

The  Harriahurg,  119  U.  S.  109,  30  L.  ed. 
358,  7  Sup.  Ct  Rep.  140;  The  B.  B,  Word,  17 
Fed.  Rep.  456;  The  Highland  Light,  Chase 
Dec.  150,  Fed.  Cas.  No.  6,  477 ;  The  Bea  ChM, 
Chase  Dec.  145,  Fed.  Cas.  No.  12,  578;  The 
Garland,  5  Fed.  Rep.  924 ;  Hohaea  v.  Oregon 
A  C,  R.  Co.  5  Fed.  Rep.  524 ;  The  Oephalonia, 
29  Fed.  Rep.  332,  32  Fed.  Rep.  112;  The  City 
ofNoru)alk,55  Fed.Rep.99;rA0  Bt.Nioholaa, 


49  Fed.Rep.671 ;  The  Oregon, 45  Fed.Rep.62; 
The  Olataop  Chief,  8  Fed.  Rep.  163;  The  Col- 
umhia,  27  Fed.  Rep.  704;  Orimaley  v.  Han- 
kina,  46  Fed.  Rep.  400;  Ruak  v.  The  Charlea 
Morgan,  18  Am.  JL.  Reg.  N.  S.  624. 

Where  a  right  of  action  is  conferred  by 
statute  it  may  be  enforced  in  any  Federal 
coudrt  within  the  state  having  jurisdiction  of 
the  parties. 

Chicago  d  N.  W.  B.  Co.  ▼.  WMtton,  13 
Wall.  270,  20  L.  ed.  571;  The  Orleana  v. 
Phahua,  11  Pet  184,  0  L.  ed.  680;  Bherlock 
V.  AUing,  03  U.  S.  99,  23  L.  ed.  819;  Denniok 
V.  Central  B.  Co.  103  U.  S.  11,  26  L.  ed.  439. 

Perils  of  the  sea  denote  natural  accidents 
peculiar  to  that  element,  which  do  not  hap- 
pen by  the  intervention  of  man,  nor  are  to  be 
prevented  by  human  prudence. 

3  Kent,  Com.  217;  18  Am.  &  Eng.  Enc. 
Law,  p.  174. 

To  relieve  the^carrier  from  responsibility 
it  is  incumbent  upon  him  to  prove  that  due 
diligence  and  proper  skill  were  used  to  avoid 
the  accident,  and  that  it  was  unavoidable. 

Weatem  Tranap.  Co.  v.  Doioner,  11  WalL 
129,  20  L.  ed.  160;  The  Mohler,  21  WalL 
230,  22  L.  ed.  485;  The  Portamouth,  9  Wall. 
682,  19  L.  ed.  754. 

A  steam  tug  which  engages  to  tow  a  vessel 
into  a  port  is  bound  to  exercise  reasonable 
skill  and  care  in  everything  relatin|[  to  the 
work  until  it  is  accomplished  and  is  liable 
for  the  want  of  either. 

The  Margaret,  94  U.  S.  404,  24  L.  ed.  146; 
The  Merrimao,  2  Sawy.  592,  Fed.  Cas.  No. 
9,  478;  The  Webb,  14  Wall.  406,  20  L.  ed. 
774 ;  The  Blanche  Page,  4  Ben.  186,  Fed.  Cas. 


Under  the  laws  of  Michigan  the  boundaries 
of  townships  do  not  extend  over  a  portion  of 
the  Great  Lakes  so  that  their  laws  restricting 
the  liquor  traffic  can  be  enforced  there.  People 
▼.  Bouchard,  82  Mich.  156,  9  L.  B.  A.  106,  46 
N.  W.  288. 

VIII.  JuriBdUitUm   aa   betioeen  aubdiviaion*  of 

nation. 

By  the  act  of  1808,  the  New  York  legislature 
asserted  Jurisdiction  over  the  whole  of  New 
York  bay  between  Staten  Island  and  Long  or 
Nsssan  Island.  Livingston  v.  Ogden,  4  Johna 
Ch.  48. 

By  the  compact  between  New  York  and  New 
Jersey  a  vessel  fastened  to  a  wharf  or  pier  on 
the  New  Jersey  side  of  the  Kill  von  KuU  was 
within  the  exclusive  Jurisdiction  of  New  Jersey 
snd  therefore  within  the  Jurisdiction  of  the  Fed- 
eral courts  estsbllshed  for  thst  state,  and  not  of 
those  of  New  York.  Ilall  v.  Devoe  Mfg.  Co.  5 
N.  J.  L.  J.  861,  14  Fed.  Bep.  188. 

Although  the  contrary  had  been  held  In  The 
L.  W.  Eaton.  9  Ben.  280,  Fed.  Caa  No.  8,612, 
snd  The  Julia  Lawrence,  6  Am.  L.  Bev.  888. 

By  resson  of  use  and  claim  on  the  part  of 
the  proprietaries  of  New  Jersey  and  the  relln- 
qulahment  by  the  British  sovereign  after  the 
Bevolutlonary  war,  of  all  his  rights  therein, 
the  title  to  all  that  portion  of  Delaware  bay 
not  belonging  to  Delaware  under  the  grant  to 
William  Penn  became  vested  In  New  Jersey. 
Corlleld  v.  CoryeU,  4  Wash.  C.  C.  871,  Fed.  Cas. 
No.  3,230. 

Process  of  the  United  States  courts  for  the 
district  of  New  York  may  be  executed  upon  a 
vessel  lying  In  the  Morris  canal  basin  at  Jersey 
46  L.  R.  A. 


City  made  fast  to  piles  driven  Into  the  bottom 
and  about  40-  feet  from  the  side  of  the  dock, 
the  basin  commonicstlng  directly  wltn  the  wat- 
ers of  the  Hudson  river.  The  Argo,  7  Ben.  804, 
Fed.  Cas.  No.  616. 

By  a  compact  between  New  Jersey  and  New 
York  by  which  New  York  relinquished  to  New 
Jersey  Its  claim  over  one  half  the  lands  cov- 
ered by  the  waters  of  New  York  bay,  Jurisdic- 
tion wss  reserved  to  It  for  polios  and  sanitary 
purposes  and  to  promote  the  Interests  of  oom- 
merce  In  the  use  and  navigation  of  said  waters 
over  the  territory  so  rellnqolshed.  People  v. 
Central  R.  Co.  42  N.  Y.  288. 

The  eonrts  of  the  state  of  New  York  have 
Jurisdiction  of  a  suit  for  an  obstruction  placed 
In  the  Hudson  river  below  low-water  mark  on 
the  New  Jersey  slda  State  v.  Babcock,  80  N. 
J.  L.  80. 

By  a  compact  between  the  states  of  New 
York  snd  New  Jersey  made  In  1883  and  ratified 
by  Congress,  the  boundary  between  the  two 
states  was  fixed  as  the  middle  of  the  Hudson 
river,  of  the  bsj  o€  New  York,  of  the  waters  be- 
tween Staten  Island  and  New  Jersey,  and  of 
Rarltan  bsj  to  the  main  sea.  And  the  latter 
boundary  was  to  be  found  by  taking  the  center 
of  a  line  from  the  New  Jersey  coast  to  Ststen 
Island  and  from  Sandy  Hook  to  Coney  Island. 
People  ear  rel.  Morris  v.  Richmond  County  Sup- 
ers. 78  N.  Y.  303. 

The  state  of  Delaware  has  uniformly  claimed 
the  soil  and  exclusive  Jurisdiction  over  the 
whole  of  the  Delaware  bay  to  low-water  mark 
on  the  Jersey  shore.  Bmory  v.  CoUlngs,  1 
Harr.  (Del.)  820. 

On  the  part  of  New  Jersey  this  claim,  thoogk 
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No.  1^23;  The  Bordenioum,  40  Fed.  Rep. 
682 ;  The  T.  J.  Schuyler  v.  The  Isaac  H,  TiOr 
yer,  41  Fed.  Rep.  478. 

For  a  proper  performance  of  the  duties  of 
a  port  pilot  a  thorough  knowledge  of  the 
port  in  which  they  are  employed  is  essential, 
with  its  channel,  currents,  tm  tides,  and  its 
bars,  shoals,  and  rocks,  and  the  various 
fluctuations  and  changes  to  which  it  is  sub- 
ject. 

Pacific  MaU  8.  8.  Oo.  ▼.  JolUffe,  2  WaU. 
450,  17  L.  ed.  806;  The  Margwre\,  94  U.  8. 
497,  24  L.  ed.  147;  The  Merrimao,  2  Sawy. 
592,  Fed.  Gas.  No.  9,478. 

The  act  of  Congress  of  February  13,  1893, 
does  not  apply  to  this  particular  case,  be- 
cause the  act  cannot  have  a  retrospectiye 
operation. 

Osborne  ▼.  Detroit,  32  Fed.  Rep.  41;  23 
Am.  &  £ng.  Enc.  Law,  p.  448;  3  Am.  &  Eng. 
Enc.  Law,  p.  757 ;  Endlich,  Interpretation  of 
Statutes,  SS  273,  380;  Chew  Heong  y.  United 
States,  112  U.  8.  537,  28  L.  ed.  770,  5  8up. 
Gt.  Rep.  255;  Twenty  per  Cent  Oases,  20 
Wall.  187,  22  L.  ed.  341;  Auffmordt  y.  Ro- 
sin, 102  U.  S.  620,  26  L.  ed.  262 ;  Society  for 
Propagation  of  Gospel  y.  Wheeler,  2  Gall. 
105,  Fed.  Gas.  No.  13,156;  Colder  v.  Butt,  3 
Dall.  386,  1  L.  ed.  648;  Dash  v.  Van  Kleeok, 
7  Johns.  477,  5  Am.  Dee.  291. 

MeKennat  Gircuit  Judge,  delivered  the 
opinion  of  the  court: 

It  is  contended  by  appellant  that:  (1) 
The  evidence  does  not  sustain  the  finding  of 
the  court  that  the  ofiScers  of  the  tuff  Printer 
were  at  fault;  (2)  that  there  can  be  no  re- 
covery for  loss  of  life,  as  the  disaster  oc- 


curred on  the  high  seas;  (8)  that  if  there 
was  liability,  it  arose  while  transporting 
property  to  a  port  of  the  United  States, 
and  hence  excused  from  responsibility  for 
damages  by  §  3  of  the  act  of  Gongress  of 
February  13,  1893  (27  Stat  at  L.  445,  chap. 
105) ;  and  (4)  that  the  damages  assessed  for 
the  deaths  of  Ghristopherson  and  Pederson 
are  excessive.  They  were  assessed  respective- 
ly, as  we  have  seen,  at  $7,000  and  $3,000.  The 
culpability  or  noneulpaibility  of  the  master 
of  the  tug  depends  upon  the  condition  of 
Humboldt  bar  at  the  time  he  undertook  the 
towage  of  the  Fidelity,  and  hence  to  this 
fact  the  testimony  of  the  witnesses  was  ad- 
dressed. It  is  conflicting,  but  the  witnesses, 
if  eaually  competent,  do  not  appear  to  be 
equally  disinterested.  This  and  other  eir- 
eumstances  determine  the  preponderance  of 
evidence  in  favor  of  the  findings  of  the  dis- 
trict court.  A  review  of  the  evidence  we 
shall  not  undertake.  To  be  satisfactory  it 
would  necessarily  have  to  be  circumstantial, 
and  hence  very  long.  Besides,  it  is  unneces- 
sary. It  was  done  by  the  learned  judge  of 
the  lower  court,  and  its  substantial  accu- 
racy we  have  verified  by  an  independent  ex- 
amination. It  is  not  disputed  that  the  bar 
is  changeable,  and  requires  constant  observa- 
tion and  care.  It  is  not  disputed  that  at  the 
time  when  the  service  was  undertaken  the 
tide  was  ebbing,  and  that  this  was  a  more 
dangerous  condition  than  though  it  had  been 
flowing.  There  is  come  conflict  in  the  tes- 
timony as  to  its  strength,  and  some  as  to  the 
wind  and  roughness  of  the  sea;  but  it  was 
established  or  conceded  that  if  the  sea  was 
breaking  in  7  or  8  fathoms  of  water  it  was 


resisted  to  Its  full  extent,  has  been  partially 
acceded  to  and  acknowledged,  and  for  the  pur- 
pose of  punishment  of  crimes  committed  on  Its 
half  of  the  bay  the  jurisdiction  of  Delaware 
extends  as  far  as  the  middle  of  the  bay.  Juris- 
diction to  that  extent  never  having  been  dis- 
puted by  New  Jersey.     IMd, 

Long  Island  sound  does  not  belong  elttier  to 
Connecticut  or  New  York.  The  Elisabeth,  1 
Paine,  10,  Fed.  Cas.  No.  4,352. 

Long  Island  sound  is  not  within  the  territory 
of  any  particular  state  of  the  Union,  and,  no 
portion  of  It  having  been  Included  in  the  coun- 
ties elected  by  the  legislature  on  Long  Island, 
the  process  from  county  or  township  officers 
cannot  be  executed  upon  Its  waters.  The 
Martha  Anne,  Olcott,  18,  Fed.  Cas.  No.  9,146. 

From  the  fact  that  the  boundaries  of  the 
counties  bordering  upon  Long  Island  sound 
were  not  extended  over  the  waters  of  the  sound, 
It  would  seem  that  the  state  of  New  York  does 
not  claim  any  jurisdiction  over  such  water. 
Mahler  v.  Norwich  A  N.  Y.  Transp.  Co.  45  Barb. 
226. 

In  Rowe  v.  Smith,  48  Conn.  444,  the  state  of 
Connecticut  assumed  jurisdiction  over  some 
portion  of  the  waters  of  Long  Island  sound. 

In  Manley  v.  People,  7  N.  Y.  295,  the  question 
arose  as  to  the  jurisdiction  over  Long  Island 
sound,  and  one  of  the  judges  held  that  the 
boundary  line  ol  New  York  must  be  run  along 
low-water  mark  on  the  shore  of  Long  island, 
and  the  other  Islands  belonging  to  the  state,  so 
as  to  exclude  the  waters  of  the  sound.  But  the 
other  judge  who  delivered  sn  opinion  held  that 
the  line  must  be  run  from  some  point  in  Flsh- 
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er's  Island  directly  to  Lyon's  Point  In  Byram 
river,  which  course  would  give  New  York  rather 
the  larger  share  of  the  water  of  the  sound.  The 
majority  of  the  court,  while  not  definitely  fixing 
the  line,  regarded  a  portion  ot  the  water  as 
within  the  jurisdiction  of  the  state. 

The  question  again  arose  in  Mahler  v.  Nor- 
wich ft  N.  Y.  Transp.  Co.  85  N.  Y.  858,  which 
reversed  45  Barb.  226,  and  In  a  very  full 
opinion  the  court  held  that  Long  Island  sound 
was  In  every  sense  of  the  word  an  Inland  water 
since  the  distance  from  Island  to  Island  at  Its 
mouth  did  not  In  any  place  exceed  4  miles,  so 
that  the  jurisdiction  over  the  water  belonged 
to  the  bordering  statea  But  the  particular 
course  of  the  line  from  Fisher's  island  to  Lyon*s 
Point  was  not  designated,  so  that  the  question 
was  not  settled  whether  the  line  should  be  di- 
rect or  should  follow  the  median  line  of  the 
sound. 

Commissioners  appointed  by  the  states  of 
Connecticut  and  New  York  divided  the  waters 
of  Long  Island  sound  between  those  two  states. 
Blphlck  V.  Hoffman,  49  Conn.  881. 

The  oourts  of  New  York  have  jurisdiction  ot 
a  suit  brought  under  its  statutes  for  negligently 
causing  death  upon  the  waters  of  Lake  Cham- 
plain  within  its  territory.  Dougan  v.  Cham- 
plain  Transp.  Co.  56  N.  Y.  1. 

By  the  Constitution  of  Wisconsin,  concurrent 
jurisdiction  was  assumed  over  lakes  bordering 
upon  the  state  so  far  as  they  formed  a  com- 
mon boundary  between  the  state  and  other 
states  or  territories.  State  v.  Cameron,  2 
Chand.   (Wis.)   172.  H.  P.  F. 
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too  rough  for  towage.  Of  the  immediate 
actors  in  the  incident  those  on  the  Fidelity 
were  all  lost  Of  those  on  the  tuff  three  tes- 
tified,— the  captain,  the  mate,  and  the  stew- 
ard. The  two  former  aver  that  the  bar  was 
not  dangerous,  and  attribute  the  accident  to 
an  unexpected  heavy  sea,  and  the  deficiency 
of  ballast  in  the  schooner.  The  steward, 
however,  testified  that  the  bar  that  morning 
(to  quote  his  words)  ''was  rough  at  times, 
and  at  times  it  wasn't."  And  he  further 
testified  that  when  the  passage  of  the  bar 
was  about  to  be  made  he  had  the  following 
conversation  with  the  captain:  ''I  asked 
him  if  he  was  going  in,  and  he  said,  'Yes.'  I 
told  him  I  thought  the  bar  was  rough,  and 
he  said  for  me  to  go  about  mv  buHindf^s.*' 
And  to  the  question,  "Were  you  frightened?" 
he  answered;  "Well,  I  didn't  like  it  very 
much."  In  many  particulars  of  seamanship 
and  knowledge  of  the  perils  of  the  sea  the 
captain  and  the  steward  should  not  be  com- 
pared, but  to  judge  of  the  roughness  of  a  sea 
seems  to  be  within  the  skill  of  any  seafaring 
man.  The  testimony  shows  that  the  witness 
had  had  two  years'  familiarity  with  the  bar 
in  service  on  tugboats, — surely  long  enough 
to  instruct  any  observation  of  its  favorable 
or  unfavorable  states.  Besides,  the  event  con- 
firmed his  judgment.  We  might  think  this 
was  accidental  if  there  were  not  corroboration 
of  his  judgment  by  the  testimony  of  others, 
undoubtedly  skilled  witnesses,  who  explicit- 
ly testify  that  the  bar  was  too  rough  to 
cross.  We  have  selected  this  testimony  for 
comment  because  it  was  given  by  actors  in 
the  circumstances,  and  hence  has  importance 
for  that  reason;  but  other  parts  of  the  tes- 
timony as  well  justify  the  decree  of  the  dis- 
trict court  that  the  master  of  the  tug  was 
culpably  imprudent. 

To  support  its  second  contention,  the  ap- 
pellant urffes  that  no  liability  arises  at  com- 
mon law  from  an  act  causing  the  death  of 
another,  and  that  there  is  no  act  of  Con- 
gress creating  the  same.  There  is  a  statute 
of  the  state  of  California  creating  such  a  lia- 
bility, and  it  is  conceded  that  the  liability 
may  be  enforced  in  a  court  of  admiralty, 
[n  addition  to  the  concession  of  the  appel- 
lant's counsel  see  the  case  of  TJ^e  Willamette, 
44  U.  S.  App.  26,  70  Fed.  Rep.  874,  18  C.  C. 
A.  366,  31  L.  R.  A.  715.  It  is  contended, 
however,  that  the  liability  may  be  enforced 
only  when  the  act  complained  of  occurs  on 
inland  waters,  and  it  is  claimed  that  the  act 
complained  of  in  this  case  occurred  on  the 
high  seas,  and  hence  outside  of  the  domin- 
ion of  the  California  statute.  By  the  Con- 
stitution of  the  state  (article  21)  the  west- 
ern boundary  line  is  3  English  milea  from 
the  shore,  and  by  §  33  of  the  Political  Code 
(1  Deering's  Anno.  Codes  &  Statutes),  the 
sovereignty  and  jurisdiction  of  the  state  ex- 
tends to  this  boundary;  and  by  the  same 
Code  the  western  line  of  Humboldt  county, 
in  ite  extent,  coincides  with  the  state  bound- 
ary. Therefore,  as  far  as  the  latter  law  is 
concerned,  the  place  of  the  disaster  which  is 
the  subject  of  this  suit  was  within  the  ter- 
ritorial limite  of  the  stete  of  California.  Is 
it  not  so  in  substance  of  law,  as  well  as  in 
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the  letter?  In  Wheaton,  Intomational  Law, 
8th  ed.  S  177,  the  maritime  territorial  juris- 
diction of  an  independent  nation  is  defined 
as  follows:  "The  maritime  territory  of 
every  stete  extends  to  the  porte,  harbors, 
bays,  mouths  of  rivers,  and  adjacent  parts 
of  the  sea  inclosed  by  headlands  belong- 
ing to  the  same  stete.  The  general  usage  of 
nations  superadds  to  this  extent  of  territo- 
rial jurisdiction  a  distence  of  a  marine 
league,  or  so  far  as  a  cannon  shot  will  reach 
from  the  ^hore  alon^  all  the  coaste  of  the 
stete.  Within  these  limite  ite  righte  of  prop- 
erty and  territorial  jurisdiction  are  absolute, 
and  exclude  those  of  every  other  nation." 

And  in  Kent's  Commenteries  it  is  laid 
down  that,  "according  to  the  current  of  mod- 
ern authority,  the  general  territorial  juris- 
diction extends  into  the  sea  as  far  as  cannon 
shot  will  reach,  and  no  farther;  and  this  is 
generally  calculated  to  be  a  marine  league." 
1  Kent,  Com.  14th  ed.  *29. 

The  jurisdiction  of  the  stete  of  California 
over  the  sea  is  that  of  an  independent  nation. 
United  States  v.  Bevans,  3  Wheat.  336,  4 
L.  ed.  404;  Manchester  v.  Massachusetts, 
139  U.  S.  264,  35  L.  ed.  166,  11  Sup.  Ct.  Rep. 
659.  In  the  latter  case  the  contention  was 
presented  which  is  presented  in  the  case  at 
bar.  It  arose  under  a  stetute  of  a  stete  pro- 
hibiting fishing  in  Buzzard's  bay,  except  as 
provid^  in  the  act.  Mass.  Acte  &  Resolves, 
1886,  p.  144,  chap.  192.  The  defendant  vio- 
lated said  act,  and  was  prosecuted  and  con- 
victed. Mr.  Justice  Blatchford,  speaking 
for  the  court,  steted,  among  others,  the  fol- 
lowing, as  contentions  of  the  defendant: 
"That  the  proprietery  right  of  Massachu- 
sette  is  confined  to  the  body  of  the  county; 
that  the  offense  committed  by  the  defendant 
was  committed  outeide  of  that  territory,  in 
a  locality  where  legislative  control  did  not 
rest  upon  title  in  the  soil  and  waters,  but 
upon  righte  of  sovereignty  inseparably  con- 
nected with  national  character,  and  which 
were  intrusted  exclusively  to  enforcement 
in  admiralty  courts ;  that  the  commonwealth 
has  no  jurisdiction  upon  €he  ocean  within  3 
miles  of  the  shore ;  that  it  could  not,  by  the 
stetute  in  question,  oust  the  United  Stetes 
of  jurisdiction." 

And,  discussing  these  contentions,  the 
learned  justice  said:  "The  extent  of  the 
territorial  jurisdiction  of  Massachusette 
over  tiie  sea  adjacent  to  ite  coast  is  that  of 
an  independent  nation;  and,  except  so  far 
as  any  right  of  control  over  this  territory 
has  been  granted  to  the  United  Stetes,  this 
control  remains  with  the  stete."  And  fur- 
ther: "Within  what  are  generally  recog- 
nized as  the  territorial  limite  of  stetes  by 
the  law  of  nations,  a  stete  can  define  ite 
boundaries  on  the  sea,  and  the  boundaries  of 
ite  counties." 

Henry,  in  his  work  on  Admiralty  Jurisdic- 
tion and  Procedure,  §  12,  stetes  the  law  as 
follows:  "But  neither  the  lakes  nor  the 
public  rivers  of  the  United  Stetes  are,  in  a 
Federal  sense,  highways  of  the  stete.  A  ves- 
sel, after  leaving  a  port  of  a  state  on  a  pub- 
lic river,  is  on  a  national  highway,  subject 
to  stete  jurisdiction  for  some  limited  police 


1896. 


Humboldt  Lumbbb  Mahufactubxbs'  A«ao.  ▼.  Chbibtophiusson. 


888 


purposes,  which  are  subordinate  to  the  par- 
amoant  right  of  nayieation,  and  the  naTig&- 
ble  rivers  are  as  much  national  highways  as 
the  high  seas  are  international.  The  literal 
jurisdiction  of  a  state,  although  extending, 
for  some  purposes,  beyond  low-water  mark, 
is  subject  to  the  paramount  right  of  naviga- 
tion as  a  highway  of  the  nation,  in  the  same 
manner  as  the  sea  within  the  3-mile  zone 
from  the  shore  is  subject  to  the  right  of  nav- 
igation by  foreigners  without  becoming  sub- 
ject to  the  looal  law.  Such  waters  are  con- 
sidered as  the  common  highway  of  nations, 
and  the  jurisdiction  of  the  local  authorities 
exists  only  for  the  protection  of  the  coast 
and  its  Inhabitants,  not  to  subject  passing 
vessels  to  the  local  law  of  the  government  of 
the  shore." 

To  sustain  this  statement  the  learned  au- 
thor cites  the  following  cases:  Reg»  v.  Keyn, 
L.  R.  2  Kxch.  Div.  63;  General  Iron  Screto 
Collier  Co.  v.  8churtaanna,l  Johns.  &  H.  180; 
The  Twee  Oehroeders,  3  C.  Rob.  336;  The 
Saaonia,  Lush.  Adm.  410.  They  are  English 
cases,  and  citing  them  makes  the  meaning 
of  the  text  doubtful.  The  text  seems  to  make 
a  distinction  between  national  and  state  au- 
thority. If  so,  it  is  disposed  of  by  United 
States  V.  Bevane,  3  Wheat.  336,  4  L.  ed.  404, 
and  Manchester  v.  Massachusetts,  139  U.  S. 
264,  35  L.  ed.  166,  11  Sup.  Ct  Rep.  559.  If 
it  mean  to  deny  authority  to  both  the  na- 
tional and  state  governments,  it  is  opposed 
to  the  same  cases,  cmd  to  Wheaton  and  Kent, 
and  the  authorities  they  cite,  and  does  not 
appear  to  be  sustained  by  the  cases  quoted  to 
support  it,  except  probably  the  case  of  The 
Sawonia,  1  say  probably,  because  that  case 
has  been  interpreted  as  only  deciding  the  ap- 
plicability of  a  particular  statute.  In  The 
Ttoee  OebroederSf  Sir  W.  Scott  speaks  of  the 
sea  within  3  miles  of  Friesland  as  ''waters 
belonging  to  Prussia."  In  General  Iron 
Screw  Collier  Co.  v.  Sohurmanns,  it  was  de- 
cided that  the  limitation  upon  the  liability 
of  a  shipowner  in  a  case  of  a  collision  under 
one  of  the  merchant  shipping  acts  (17  &  18 
Vict.  chap.  104)  applied  to  a  case  of  damage 
done  to  a  foreign  snip  within  3  miles  of  the 
English  coast,  though  foreign  ships  are  not 
mentioned  in  the  act.  It  was  said  in  that 
case,  of  the  3-mile  limit:  "It  is  not  ques- 
tioned that  there  is  a  right  of  interference 
for  defense  and  revenue  purposes,  «uid  it  is 
diflScult  to  understand  whj  a  country  having 
this  kind  of  territorial  jurisdiction  over  a 
certain  portion  of  the  high  road  of  nations 
should  not  exercise  the  right  of  settling  the 
rules  of  the  road  in  the  interests  of  com- 
merce. An  exercise  of  jurisdiction  for  such 
a  purpose  would  be  at  least  as  beneficial  as 
for  purposes  of  .defense  and  revenue." 

Reg.  V.  Keyn  occupies  about  270  pages  of 
the  report.  Hence  it  is  too  long  for  review, 
and,  besides,  was  concerned  with  some  ques- 
tions with  which  the  case  at  bar  is  not.  It 
was  a  criminal  case.  Keyn  was  indicted  at 
the  central  criminal  court  for  manslaughter. 
He  was  a  foreigner,  and  in  conrnmnd  of  a 
foreign  ship  passing  within  3  miles  off  the 
shore  of  England,  on  a  voyage  to  a  foreign 
port;  and  while  within  that  distance  his 
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ship  ran  into  a  British  ship,  and  sank  her, 
whereiby  a  passenger  on  board  the  latter  ship 
was  drowned.  The  facts  of  the  case  were 
such  as  to  amount  to  manslaughter  by  Eng- 
lish law.  The  ultimate  question  was  the  ju- 
risdiction of  the  central  criminal  court. 
This  depended,  not  only  on  dominion  over  the 
3-mile  limit,  but  upon  certain  statutes,  and 
on  the  absence  of  an  enabling  enactment. 
The  court  was  not  unanimous  on  any  of  the 
propositions,  and  the  agreement  of  the  ma- 
jority was  only  as  to  the  latter, — ^that  is,  the 
absence  of  a  statute.  The  minority  of  the 
court  was  firm  in  the  conviction  that  the 
sea  within  3  miles  of  the  coast  of  England 
was  part  of  its  territory.  Lord  Chief  Jus- 
tice Gockbum  rendered  the  opinion  of  the 
mapority,  and  if  it  may  be  said  that  he  ac- 
curately opposed  the  reasoning  and  conclu- 
sion of  the  minority,  he  nevertheless  based 
his  judgment  as  well  on  other  grounds, 
and  it  was  only  in  the  judgment 
that  others  of  the  minority  concurred. 
Lush,  J.,  in  his  concurring  opinion, 
•makes  a  distinction  between  the  dominion 
of  Parliament  and  the  dominion  of  the  com- 
mon law,  and  excludes  the  3-mile  limit  only 
from  the  latter.  In  concluding,  he  said: 
"Therefore,  although  as  between  nation  and 
nation  these  waters  are  British  territory,  as 
being  under  the  exclusive  dominion  of  Great 
Britain,  ih  judicial  language  they  are  out  of 
the  realm,  and  any  exercise  of  criminal  ju- 
risdiction over  a  foreign  ship  in  these  waters 
must,  in  my  judgment,  be  authorized  by  an 
act  of  Parliament."  The  Lord  Chief  Justice 
also  conceded  the  power  of  Parliament  and 
jurisdiction  for  certain  purposes,  including 
fishing,  finding  sufficient,  or  at  least  not  dis- 
septing  from  the  sufficiency  of,  the  reasoning 
of  the  latter.  But  if  the  jurisdiction  be  one 
of  legislative  power,  if  it  exist  in  England 
it  must  exist  in  the  United  States,  disregard- 
ing now,  as  not  a  cbndition  of  our  inquiry, 
the  difference  between  control  over  domestic 
and  control  over  foreign  ships.  If  it  exist 
in  the  United  States,  it  is  either  in  the  na- 
tional or  in  the  state  ffovemments.  In 
which  it  is  we  have  alrea^  considered,  and 
can  only  repeat  what  Mr.  Justice  Blatchford 
said  in  Manchester  v.  Massachusetts,  that 
the  jurisdiction  of  a  state  over  the  sea  ad- 
jacent  to  its  coast  is  that  of  an  independent 
nation.  If  there  is  a  limitation  of  this  ju- 
risdiction, it  is  in  the  commerce  clause  of  the 
Constitution  of  the  United  States,  under 
which  Congress  may  assume  it;  but,  until 
Congress  does  assume  it,  state  legislation  is 
valid.  American  S.  B.  Co.  v.  Chase,  16 
Wall.  522,  21  L.  ed.  369 ;  Sherlock  v.  Ailing, 
93  U.  S.  99,  23  L.  ed.  819 ;  The  Willamette, 
44  U.  S.  App.  26,  70  Fed.  Rep.  874,  18  C.  C. 
A.  366.  31  L.  R.  A.  715. 

To  the  jurisdiction  of  the  state,  besides 
the  citation  from  Henry,  supra,  the  appel- 
lant opposes  the  cases  of  Armstrong  v.  Beti- 
die,  5  Sawy.  485,  Fed.  Cas.  No.  541,  and 
Lord  V.  Qoodall,  N.  d  P.  S.  S.  Co.  102  U.  S. 
541,  26  L.  ed.  224.  If  the  latter  case  is  in 
antagonism  to  Manchester  v.  Mcusachusetts 
it  will  have  to  yield  to  the  latter.  But  there 
is  no  antagonism.     Lord  v.  Ooodall,  N.dP. 
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8,  8.  Co.  is  to  be  interpreted  as  applying  to 
the  ocean  beyond  the  S-mile  limit.  In  Arm* 
strong  v.  Beadle  the  facts  were  that  plain* 
tiff  and  his  wife  were  passengers  on  a  steam- 
er bound  from  a  port  of  Oregon  to  San 
Francisco.  On  the  voyage  the  complainant 
said  she  struck  a  rock  "near"  Point  Arena, 
in  the  county  of  Mendocino,  and  plaintiff 
and  his  wife  were  ordered  to  get  into  a  surf 
boat,  with  which  the  steamer  was  provided, 
and  by  its  negligent  hsAdling  his  wife  was 
thrown  into  the  water.  The  answer  admit- 
ted the  principal  facts,  but  alleged  that 
while  said  steamer  was  proceeding  on  her 
voyage,  and  on  the  high  seas,  the  said 
steamer  was,  bv  the  periu  and  accidents  of 
the  seas,  forced  and  cast  upon  a  rock.  The 
opinion  of  the  court  was  on  a  demurrer  to 
this  answer.  The  exact  locality  of  the  dis- 
aster did  not  appear.  The  complaint  put  it 
"neajc"  Point  Arena.  The  answer  put  it 
"on  the  high  seas."  But  there  is  nothing 
further  to  show  whether  it  was  inside  or 
outside  of  the  3-mile  limit,  or  that  the  fact 
or  the  effect  of  such  limit  was  urged  upon 
the  court.  Nothing,  therefore,  can  be  deter- 
mined from  the  case  than  that  it  adjudges 
that  the  statute  had  no  extraterritorial  ef- 
fect. If  it  extends  further  than  this,  it  is 
inconsistent  with  Manoheater  ▼.  Maaaaohu- 
setts. 

Against  the  validity  of  the  statute  may  be 
cited  Judge  Hopkinson's  charge  to  the  ^iry 
in  United  States  v.  Keseler,  Baldw.  15,  Fed. 
Gas.  No.  15,528,  and  for  its  validify  the  case 
of  The  Ann,  1  Oall.  02,  Fed.  Gas.  No.  397,  de- 
cided by  Judge  Story.  The  learned  judge 
said;  "All  the  writers  upon  public  law 
agree  that  every  nation  has  exclusive  juris- 
diction to  the  distance  of  a  cannon  shot,  or 
marine  league,  over  the  waters  adjacent  to 
its  shores;  and  this  doctrine  has  b(Mn  recog- 
nized by  the  Supreme  Gourt  of  the  United 
States.  Indeed,  such  waters  are  considered 
as  a  part  of  the  territory  of  the  sovereign." 

The  appellant  further  urges  that  it  is  ex- 
empt from  liability  by  S  3  of  the  act  of  Gon- 
gress  of  February  13,  1893  (27  Stat,  at  L. 
445,  chap.  105).  It  reads  as  follows:  "If 
the  owner  of  any  vessel  transporting  mer- 
chandise or  property  to  or  from  any  port  in 
the  United  States  of  America  shall  exercise 
due  diligence  to  make  the  said  vessel  in  all 
respects  seaworthy,  and  properly  manned, 
equipped,  and  supplied,  neither  the  vessel, 
her  owner  or  owners,  agent  or  charterers, 
shall  become  or  be  held  responsible  for  dam- 
age or  loss  resulting  from  faults  or  errors 
in  navigation,  or  in  the  management  of  said 
vessel,"  etc 

The  acts  complained  of  occurred  in  1889, 
and  therefore,  if  this  statute  was  otherwise 
applicable  in  the  circumstances  of  this  case, 
— of  which  we  express  no  opinion, — the  stat- 
ute would  have  to  be  given  a  retroactive 
operation  to  make  it  so.  It  is  a  well-settled 
rule  of  construction  that  this  is  not  done 
except  under  the  compulsion  of  language  so 
clear  and  positive  as  to  leave  no  room  for 
doubt  that  such  was  the  intention  of  the 
legislature.  There  is  no  such  compulsion  in 
46  L.  R.  A. 


the  language  of  the  met  relied  on,  and  we 
may  not  so  construe  it. 

The  fourth  contention  of  the  appellant — 
that  the  damages  awarded  are  excessive — 
needs  not  mudi  comment.  It  may  be,  as 
counsel  urges,  quoting  Judge  Billings  in 
Cheatham  v.  Red  River  Line,  56  Fed.  Rep. 
250,  that  the  problem  of  how  lonff  a  man's 
productive  life  shaU  be  estimated,  and  at 
what  sum,  is  one  of  the  greatest  uncertainty. 
But  an  estimate  must  m  made,  and  what 
better  can  we  do  than  to  take  the  existence 
and  the  promise  of  the  qualities  and  condi- 
tions when  the  life  was  destroyed.  By  this 
test  the  damages  awarded  were  not  excess- 
ive. 

The  decree  of  the  Diatriet  Oourt  ia  there- 
fore affirmed, 

Hanford,  District  Judge,  dissenting: 
I  concur  in  the  opinion  of  the  majority  in 
holding  that  the  place  of  the  disaster  to  the 
Fidelity  is  within  the  boundaries  of  the 
state  of  Galifornia,  and  tiiat  the  laws  of 
Galifomia  in  force  at  the  time  furnish  to 
this  court  a  rule  of  decision  applicable  to 
the  question  in  this  case  as  to  the  right  of 
widows  and  children  to  recover  damages 
from  a  person  or  corporation  guilty  of  neg- 
liffence  or  a  wrongful  act  causing  the  death 
of  their  husbands  and  fathers.  I  concur 
generally  in  the  opinion  of  the  majority,  ex- 
cept that  I  am  unable  to  find  from  the  evi- 
dence that  the  master  of  the  steam  tug 
Printer  or  the  petitioner  was  in  any  wise  to 
blame  for  the  disaster  to  the  Fidelity,  or 
that  by  any  wrongful  act  or  negligence  they 
caused  the  death  of  the  persons  on  board  of 
her.  The  only  ground  upon  which  the  pe- 
titioner or  the  steam  tug  Printer  can  be  held 
liable  for  the  damage  resulting  from  the  loss 
of  the  Fidelity  is  that  the  master  of  the  tug 
was  guilty  of  negligence  or  some  fault  which 
was  the  ^direct  or  proximate  cause  of  the 
casualty,  and  the  burden  rests  upon  the  par- 
ties claiming  damages  to  establish  by  at 
least  a  fair  preponderance  of  the  evidence 
that  there  was  some  negligence  or  fault. 
The  liability  of  a  tuff  boat  in  general  is 
stated  by  the  learned  pudge  of  the  district 
court  before  whom  this  case  was  tried  in 
the  following  excerpt  from  the  opinion  of 
the  Supreme  Gourt  m  the  case  of  The  Mar- 
garet, 94  U.  S.  496,  24  L.  ed.  148 :  "The  tug 
was  not  a  common  carrier,  and  the  law  of 
that  relation  has  no  application  here.  She 
was  not  en  insurer.  The  highest  possible 
degree  of  skill  and  care  were  not  required 
of  her.  She  was  bound  to  bring  to  the  per- 
formance of  the  duty  she  assume  reasonable 
skill  and  care,  and  to  exercise  them  in  every- 
thing relating  to  the  work  until  it  was  ac- 
complished. The  want  of  either  in  such 
cases  is  a  gross  fault,  and  the  offender  is 
liable  to  the  extent  of  tiie  full  measure  of  the 
consequences.  Broum  v.  Clegg,  63  Pa.  51,  3 
Am.  Rep.  522;  The  Quiokatep,  9  Wall.  665, 
19  L.  ed.  767 ;  Wooden  v.  Auatin,  51  Barb.  9; 
Wells  V.  Steam  Navigation  Co,  8  N.  Y.  375 ; 
The  New  Philadelphia,  1  Black,  62,  17  L.  ed. 
84;  The  Cayuga,  16  Wall.  177,  21  L.  ed.  354; 
Cushing  v.  The  John  Fraser,  21  How.  184, 
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9ub  nam.  The  Jamea  Oray  ▼.  The  John  Ftae- 
«r,  16  L.  ed.  106.  The  port  of  Racine  was 
the  home  port  of  the  tug.  She  was  bound 
to  know  the  channel,  how  to  reach  it,  and 
whether,  in  the  state  of  the  wind  and  water, 
it  was  safe  and  proper  to  make  the  attempt 
to  come  in  with  her  tow.  If  it  were  not,  she 
should  have  advised  waiting  for  a  more  fav- 
orable condition  of  things.  She  gave  no 
note  of  warning.  If  what  occurred  was  in- 
evitable, she  should  have  forecasted  it,  and 
refused  to  proceed." 

In  seekinff  to  fasten  responsibility  for 
damages  to  uie  tow  the  libellant  is  required 
to  show  negligence  or  dereliction  on  the  part 
of  the  tug  boat,  affirmatively,  bv  a  fair  pre- 
ponderance of  the  evidence;  and  it  is  neces- 
sary to  show  with  reasonable  clearness  the 
real  cause  of  the  loss.  The  Webb,  14  Wall. 
406,  20  L.  ed.  774;  The  A.  R,  Robinson,  67 
Fed.  Rep.  667.  And  upon  the  issue  of  neg- 
ligence or  dereliction,  whether  as  to  sea- 
worthiness, adequacy  for  the  work,  or  the 
time  of  starting,  the  rule  by  which  the  con- 
duct of  the  master  of  a  tue  boat  is  to  be 
measured  is  this:  The  law  does  not  require 
a  vessel,  in  order  to  be  rated  as  seaworthy, 
to  be  capable  of  withstanding  every  peril, 
or  that  a  tug  be  capable  of  rescuing  her  tow 
in  all  weather,  or  that  she  shall  start  only 
when  there  is  no  possibility  of  danger,  or 
that  the  master  will  in  an  emergency  infalli- 
bly do  that  which,  after  the  event,  others 
may  think  would  have  been  best.  The  tue 
must  be  reasonably  adequate  for  all  the  work 
undertaken,  managed  with  reasonable  judg- 
ment and  nautical  skill,  and  she  must  start 
only  in  weather  that  in  the  judgment  of  nau- 
tical men  is  reasonably  safe  for  the  trip,  and 
the  master  must  exercise  reasonable  pru- 
dence and  good  judgment.  A  fault  on  the 
part  of  the  tug  which  consists  of  a  mere  er- 
ror of  judgment  on  the  part  of  her  master 
is  not  sufficient  to  create  a  liability  for  re- 
sulting damage.  The  Battler,  62  Fed.  Rep. 
612,  and  cases  therein  cited.  The  customs 
and  practice  of  nautical  men  of  recog^nized 
skill,  at  a  particular  place,  are  a  just  cri- 
terion for  judging  as  to  what  is  reasonable 
prudence  in  a  particular  instance,  for  men 
whose  callinflf  requires  them  to  contend  with 
dangerous  elements  are  guided  in  a  large 
measure  by  necessity,  and  the  particular 
forces  which  environ  them.  Therefore,  the 
rules  and  habits  shaped  by  necessity  may 
rightfully  be  depended  upon  as  guides.  The 
AlUe  d  Evie,  24  Fed.  Rep.  746-749. 

With  the  foregoing  general  rules  of  law 
in  mind,  the  evidence  must  be  canvassed  in 
order  to  ascertain  whether  the  facts  estab- 
lished are  such  as  to  entitle  the  respondents 
in  this  case  to  recover,  and  it  is  proper  now 
to  take  up  singly  the  particular  specifica- 
tions of  negligence  and  fault  alleged  against 
the  master  of  the  Printer. 

First.  It  is  alleged  that  Capt.  Lawson  was 
not  licensed  by  the  local  board  of  pilot  com- 
missioners for  Humboldt  bay,  as  required  by 
the  statute  of  the  state  of  California.  This 
charge  is  true  in  fact.  But  Capt.  Lawson 
was  duly  licensed  for  the  service  in  which  he 
was  engaged,  as  master  and  pilot  of  the 
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Printer,  in  conformity  with  the  laws  and 
regulations  of  the  United  States.  In  such 
matters,  the  national  law  is  paramount  to 
the  state  law,  and  §  4444,  U.  S.  Rev.  Stat., 
prohibits  the  states  from  imposing  upon 
pilots  of  steam  vessels  any  obligation  to  pro- 
cure a  state  license  in  addition  to  that  is- 
sued by  the  United  States,  except  in  the  case 
of  persons  serving  as  pilots  of  vessels  other 
than  coastwise  steam  vessels.  It  is  shown 
by  uncontradicted  evidence  that  Capt  Law- 
son  had  been  twenty  years  continuously  em- 
ployed as  a  pilot  of  steam  tugs  in  towing 
over  the  bars  at  the  entrances  to  the  Colum- 
bia river,  Shoal  Water  bay,  and  Gray's  har- 
bor; that  he  had  been  a  successful  pilot,  and 
had  retained  the  confidence  of  his  employ- 
ers; and  that  he  had  been  successfully  em- 
ployed as  master  and  pilot  of  tug  boats 
employed  in  towing  over  the  bar  at  the  en- 
trance to  Humboldt  bay  for  over  three 
months  prior  to  the  loss  of  the  Fidelity, — 
a  sufficient  time  for  him  to  become  acquaint- 
ed with  the  locality,  the  channel,  and  the 
customs  and  usages  pertaining  to  business 
in  the  line  of  his  profession  at  the  place,  he 
being  already  experienced  as  a  master  and 
pilot  on  steam  tugs  at  other  places  on  the 
Pacific  coast  where  the  dangers  of  his  call- 
ing were  similar.  His  lack  of  a  state  license 
was  therefore  not  a  fault,  nor  a  contributing 
cause  to  the  disaster. 

Second.  The  next  fault  to  receive  atten- 
tion is  the  failure  of  the  Printer  to  have  on 
board  a  licensed  mate.  The  evidence  shows, 
however,  that  Hans  K.  A.  Johnson,  who  was 
employed  in  that  capacity,  was  competent, 
and  that  he  performed  his  duties  faithfully,' 
and  he  did  not  in  any  manner,  by  omission 
or  commission  of  any  act,  contribute  towards 
the  disaster.  Such  being  the  case,  no  liabil- 
ity atteches  in  favor  of  the  respondente  by 
reason  of  noncompliance  with  the  law  in  this 
particular.  The  Blue  Jacket,  144  U.  S.  371, 
36  L.  ed.  469,  12  Sup.  Ct.  Rep.  711. 

Third.  The  particular  fault'  alleged  is 
recklessness  on  the  part  of  the  master  of 
the  tug  in  attempting  to  cross  the  bar  with 
the  Fidelity  in  tow  at  the  particular,  time, 
and  it  is  contended  that  the  stete  of  the  tide, 
the  force  of  the  wind  then  prevailing,  and 
the  tempestuous  sea  breaking  on  the  bar  cre- 
ated conditions  so  unfavorable  for  crossing, 
and  were  dangers  so  plainly  apparent,  that 
the  conduct  of  Capt.  Lawson  in  making  the 
attempt  to  cross,  instead  of  waiting  outside 
for  more  favorable  conditions,  is  inexcusable. 
This  contention  presente  the  main  issue  in 
the  case,  and  upon  this  the  findings  of  the 
district  judge  who  tried  the  case  are  adverse 
to  the  petitioner.  The  rule  that,  where  there 
is  a  conflict  in  the  evidence,  the  findings  of 
the  judge  before  whom  the  case  was  tried  on 
questions  of  fact  will  not  be  disturbed  by  an 
appellate  court,  cannot  be  fairly  invoked, 
for  the  reason  that  the  case  was  tried  in  the 
district  court  upon  depositions  taken  out  of 
court;  and  as  the  judge  did  not  see  the  wit- 
nesses, nor  have  an  opportunity  to  observe 
their  appearance  or  behavior  while  giving 
their  evidence,  he  could  not  be  in  a  better 
position   to    weigh   the    evidence    than  the 
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judges  of  this  court;  and  a  careful. reading 
of  the  testimony  in  the  record  shows  that, 
while  the  witnesses  called  on  each  side  ex- 
pressed opinions  and  stated  conclusions  fay- 
orable  to  the  party  calling  them,  there 
are  really  no  contradictions  as  to  actual 
facts  of  vital  importance.  To  arrive  at  a 
just  conclusion  as  to  the  condition  of  things 
at  the  time  and  place  of  the  disaster,  the  evi- 
dence must  be  analyzed,  and  due  weight 
given  to  all  of  it.  There  is  no  ground  ap- 
parent for  rejecting  the  statement  of  any 
witnesses  as  to  any  material  fact  in  the  case. 
The  most  that  can  be  claimed  is  that  some 
of  the  witnesses  erred  in  their  opinions  and 
statements  as  to  the  force  of  the  tide  and  of 
the  wind,  and  as  to  the  degree  of  roughness 
of  the  sea,  and  the  depth  of  the  water  break- 
ing on  the  bajT.  The  only  witnesses  who  ac- 
tually saw  the  capsizing  of  the  Fidelity  are 
Gapt.  Lawson,  Mate  Johnson,  of  the  Printer, 
and  Capt.  W.  P.  Smith,  assistant  engineer 
in  charge  of  the  government  works  in  Hum- 
boldt bay.  And  their  statements  as  to  the 
cause  and  manner  of  the  casualty  and  the 
conduct  of  the  tug  can  be  fairly  reconciled. 
All  of  the  witnesses  who  observed  the 
weather  and  sea  at  the  time  and  place  of 
the  occurrence  give  their  individual  opin- 
ions and  statements  as  to  the  force  of  the 
tide,  velocity  of  the  wind,  and  depth  of  the 
breakers,  except  Capt.  W.  P.  Smith,  who 
gave  positive  testimony  as  to  the  reading  of 
the  tide  gauge  under  his  charge,  showing  the 
precise  time  of  high  tide  in  the  morning,  and 
the  exact  difference  between  high  tide  and 
low  tide  on  that  day,  and  for  the  days  next 
preceding  and  subsequent;  and  Maurice  Gon- 
nell,  observer  of  the  weather,  in  charge  of 
the  United  States  signal  station  at  Eureka, 
who  shows  by  the  record  in  his  office  the 
exact  direction  and  velocity  of  the  wind  dur- 
ing each  hour  between  6  o'clock  a.  m.  and 
6  o'clock  p.  i£.  on  the  day  in  question.  The 
differences  in  the  opinions  and  statements 
of  other  witnesses  are  not  greater  than 
should  be  expected  in  regard  to  such  mat- 
ters, assuming  that  all  tne  witnesses  were 
honest,  and  testified  according  to  the  best 
of  their  understanding,  and  making  due  al- 
lowance for  such  differences  as  would  nat- 
urally arise  by  reason  of  the  different  stand- 
point and  opportunity  for  observation  of 
each.  It  is  but  a  fair  comment  to  say  that 
the  major  part  of  the  testimony  adduced  in 
behalf  of  the  appellees  is  argumentative, 
rather  than  a  plain  narration  of  facts,  and 
that  it  appears  to  have  been  elicited  by  lead- 
ing questions.  The  strongest  statements  are 
in  the  words  of  counsel,  and  merely  assented 
to  by  the  witnesses.  Giving  due  weight  to 
the  testimony  as  a  whole,  and  to  every  part, 
and  making  due  allowance  for  the  interest 
and  prejudice  which  some  of  the  witnesses 
are  shown  to  have,  and  considering  the  op- 
portunity of  each  to  observe  the  conditions, 
it  is  entirely  safe  to  accept  the  testimony  of 
Capt.  Smith  with  reference  to  the  tide.  He 
is  disinterested,  and  appears  to  have  been 
candid,  and  an  intelligent  observer.  His  du- 
ties for  a  long  time  prior  to  the  occurrence 
included,  not  only  the  keeping  of  the  tide 
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gaugjB,  but  afforded  ample  opportunity  for 
acquiring  accurate  knowledge  with  reference 
to  the  tide  and  currents  exerting  force  on 
Humboldt  bar.  At  the  time  of  the  casualty 
he  was  in  a  boat  in  which  he  not  only  fdt 
the  force  of  the  tide,  but  drifted  with  it 
There  is  quite  as  mudi  in  the  testimony  of 
the  other  witnesses  to  corroborate  his  state- 
ments satd  confirm  his  opinions  as  there  is 
to  the  contrary.  He  states  that  the  self-reg- 
isterinjg  tide  gauge  was  in  perfect  working 
condition  at  the  time,  and  that  the  total  fall 
of  the  tide,  between  high  tide,  at  7 :  05  a.  m., 
and  low  water,  at  12:40  P.  K.,  was  but  1  foot 
and  7-10  of  a  foot,  and  that  the  incoming 
fiood  tide  on  the  afternoon  of  the  same  day, 
at  high  tide,  was  but  1  foot  and  3-10  of  a 
foot  higher  than  the  low-water  mark  at 
12:40  p.  i£.  On  the  previous  day,  high  wa- 
ter, at  6:30  A  M.^  was  5  feet  and  8-10  above 
standard  low-water  mark,  and  low  water,  at 
11 :45  A.  !£.,  was  4  feet  and  6-10.  It  was  high 
water  again  at  4:30  p.  i£.,  5  feet  and  8-10: 
and  low  water  at  11:20  p.  ic.,  2  feet  and 
2-10;  and  on  the  next  day  after  the  occur- 
rence there  was  low  water  at  1  o'clock  a. 
!£.,  2  feet  and  0-10;  then  high  water  at  S 
A.  !£.,  7  feet  and  4-10;  then  low  water  at 
2:26  P.  u,,  4  feet  and  6-10;  then  high  water 
at  7 :  16  P.  K.,  6  feet  and  3-10.  The  Fidelity 
was  capsized  between  0  o'clock  and  0:30  a. 
i£.  so  that  the  tide  had  been  ebbine  about 
two  hours,  in  which  time  Gapt.  Smith  states 
the  water  had  fallen  about  8-10  of  a  foot. 
In  view  of  these  well-established  facts,  it  is 
not  possible  that  the  tide  could  have  been 
running  with  any  considerable  force  outside 
of  the  narrowest  part  of  the  entrance  to 
Humboldt  bay,  and  Gapt.  Lawson's  statement 
that,  at  the  time  of  starting  to  cross  in  with 
his  tow,  the  state  of  the  tide  was  high-water 
slack,  is  literally  true.  It  is  also  safe  to 
accept  the  testimony  of  Mr.  Gonnell  with  ref- 
erence to  the  wind.  He  gives  the  record 
kept  in  his  office  for  the  day  of  the  casualty 
as  follows:  ''Gommencing  at  6  a.  ic.  on  the 
16th,  from  six  to  seven,  it  blew  1  mile  of 
wind.  The  direction  of  the  wind  was  from 
south  to  southwest.  It  varied  from  south 
to  southwest.  From  seven  to  eight,  2  miles : 
eight  to  nine,  6  miles;  nine  to  ten  8  miles: 
ten  to  eleven,  13  miles;  eleven  to  twelve,  16 
miles;  twelve  to  one,  18  miles;  one  to  two, 
16  miles;  two  to  three,  12  miles;  three  to 
four,  14  miles;  four  to  five,  9  miles;  five  to 
six,  14  miles;  six  to  seven,  14  miles." 

These  observations  were  taken  at  a  dis- 
tance of  5  miles  from  Humboldt  bar,  and  ac- 
cording to  the  testimonv  an  allowance  of  1 
mile  per  hour  additional  velocity  on  the  bar 
is  reasonable,  so  that  at  the  time  when  Gapt 
Lawson  started  to  cross  the  bar  the  very 
light  breeze  prevailing  during  the  early 
morning  hours  had  increased  in  velocity  to 
not  exceeding  0  miles  per  hour.  This  cer- 
tainly cannot  be  characterized  as  a  strong 
wind,  nor  portentous  of  immediate  danger. 
There  had  not  been  during  the  niffht  preced- 
ing any  strong  wind  in  the  immediate  vicin- 
ity; and  the  evidence  fails  to  show  thai 
there  was,  during  the  morning  in  question, 
any  indication  of  a  coming  storm,  or  any 
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cause  to  anticipate  high  waves  or  additional 
rooghneBs  of  toe  sea.  The  Printer  and  an- 
other tug,  the  H.  H.  Buhne,  crossed  the  bar, 
going  to  sea  in  search  of  yessels  in  the  offing 
to  be  towed  in.  The  two  tugs  were  competi- 
tors for  business  but  Capt.  Lawson  had  no 
occasion  to  take  chances  in  order  to  succeed 
against  his  rival,  for  the  other  tug  had  pre- 
ceded him  in  an  offer  of  service  to  the  Fi- 
delity, and  iier  offer  had  been  rejected  on 
the  ground  that  the  captain  of  the  Fidelity 
was  obliged  to  give  preference  to  the  Printer. 
The  testimony  shows  that  another  tug  was 
disabled  in  attempting  to  cross  the  tNBir  on 
the  same  morning,  but  this  circumstance  is 
without  significance,  for  the  reason  that  it 
is  not  shown  by  the  evidence  that  the  mishap 
was  not  caused  by  bad  seamanship  or  neg- 
ligence on  the  part  of  her  officers.  The 
Printer  met  with  no  difficulty  in  crossing  the 
bar,  going  out.  The  H.  H.  Buhne,  which  ac- 
oompani^  her,  also  crossed  the  bar  without 
difficulty,  and  waited  outside  until  after- 
noon, when  she  returned,  after  the  wind  had 
been  blowing  with  increasing  velocity  for 
several  hours,  and  crossed  in  without  an  ac- 
cident; and  her  master,  Capt.  John  Hanson, 
who  was  called  as  a  witness  in  behalf  of  the 
appellees,  corroborates  Capt.  Lawson  in  giv- 
ing as  oue  of  the  rules  observed  by  masters 
of  steam  tugs  on  Humboldt  bar  that  when 
conditions  are  so  that  a  tug  can  go  out  in 
safety  to  a  vessel  in  the  offing,  it  is  safe  to 
tow  her  in.  His  testimony  on  this  point  is 
as  follows: 

Q,  Isn't  it  a  fact  that  if  you  cross  over 
the  bar,  and  a  vessel  is  in  the  offing,  you  can 
always  tow  her  in? 

.i.  Yes,  sir;  I  can.  If  I  can  go  out  with 
the  tug  boat,  I  can  bring  the  vessel  in,  too. 
That  is  what  I  think  every  day.  But  if  I 
can't  get  out,  I  can't  take  a  vessel.  If  I 
can  go  with  the  tug  boat  over  the  bar,  I  can 
come  back  again  with  the  vessel,  unless 
something  occurs  that  is  unlooked  for,  or 
unless  something  breaks  down  when  we  are 
out  there.  If  evervthing  goes  well,  I  calcu- 
late to  come  right  back.  It  is  always  easier 
to  come  in  than  to  go  out.  You  can  stay 
outside,  and  watch  your  chance  to  come  in, 
and,  when  a  sea  overtakes  you,  you  can  go 
in ;  but  you  can't  do  it  in  going  out. 

Capt.  Liyvson's  testimony  on  the  same 
point  is  as  follows:  '*lt  is  always  deemed 
safe  to  tow  in  when  the  tug  can  in  safety 
cross  out." 

Eureka  was  the  home  port  of  the  Fidelity, 
and  her  captain  must  be  presumed  to  have 
been  acquainted  with  the  dangers  and  diffi-* 
culties  of  crossing  the  Huml^ldt  bar,  and 
some  consideration  must  be  given  to  his  con- 
duct. He  had  been  for  some  time  waiting 
in  the  offing  for  a  tug,  having  ample  oppor- 
tunity to  observe  the  conditions  of  the  sea, 
wind,  and  tide.  It  is  shown  by  the  uncon- 
tradicted testimony  of  Capt.  Hanson  that  he 
was  only  waiting  for  the  Printer  to  tow  his 
vessel  in;  and  Capt.  Lawson,  in  giving  his 
testimony  has  sworn  that  Capt.  Christopher- 
son  expressed  the  opinion  that  the  weather 
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was  favorable,  and  that,  as  it  was  then  high 
tide,  it  was  perfectly  safe  to  tow  the  Fidelity 
into  Humboldt  bay.  It  is  certain  that  he 
consented  to  be  towed  in  at  that  time,  if  he 
did  not  positively  request  it,  for  he  was  in 
no  wise  compelled  to  surrender  control  of  his 
vessel  to  the  tugboat.  His  responsibility  is 
at  least  equal  to  that  of  the  master  of  the 
tug.  The  mate  of  the  Printer,  Mr.  Johnson, 
has  also  sworn  that  in  his  judgment,  at  the 
time  of  giving  the  hawser  to  the  Fidelity, 
everything  was  favorable  as  to  the  time,  the 
tide,  and  the  condition  of  the  bar  and  of 
the  weather  for  crossing  it  in  safety, — ^that 
there  was  no  reason  to  expect  such  a  wave 
as  that  which  capsized  the  Fidelity  at  that 
particular  time  more  than  at  any  other 
time;  and  he  further  expresses  his  opinion 
thus:  ''I  think  it  would  be  the  judgment 
of  any  good  boatman  that  the  vessel  should 
have  towed  in  witb  perfect  safety  at  the  time 
we  took  her  onto  the  bar." 

In  opposition  to  the  judgment  of  these  ex- 
perienced navigators  as  shown  by  their  con- 
duct and  sworn  testimony  is  to  be  placed  the 
evidence  of  the  officer  of  the  life-saving  sta- 
tion, and  his  two  assistants,  to  the  effect 
that  the  bar,  on  the  morning  in  question, 
was  very  rough,  and  that  they  considered  it 
hazardous  and  unwise  to  tow  a  vessel  in  at 
the  time  when  the  Printer  made  the  at- 
tempt; and  the  statements  of  Capt.  Peter 
Bone,  Capt.  H.  H.  Buhne,  and  Capt.  Hanson, 
in  answer  to  hvpothetical  questions,  to  the 
effect  that  under  conditions  stated  in  the 
questions,  which  are  not  proved  to  have  ex- 
isted at  the  time,  it  would  be  n^ligence  on 
the  part  of  the  master  of  a  tug  to  tow  a  ves- 
sel in  across  Humboldt  bar;  and  the  testi- 
mony of  the  cook  on  the  Printer,  to  the  effect 
that  he  made  a  voluntary  suggestion  to 
Capt.  Lawson  that  the  bar  appeared  too 
rough  to  tow  in,  and  was  told  by  the  captain 
to  mind  his  own  business.  With  respect  to 
the  men  of  the  life-saving  station,  tnere  is 
ample  ground  to  assume  that  their  opinions 
are  founded  upon  the  conditions  existing  aft- 
er the  casualty,  rather  than  upon  facts 
which  they  observed  previous  to  its  occur- 
rence. Although  the  Printer,  with  the  Fi- 
delity in  tow,  was  seen  approaching  the  bar 
by  one  of  their  number,  the  fact  made  so 
little  impression  that  they  ceased  observing 
the  tug  and  her  tow,  and  were  engaged  in 
routine  work  about  their  establishment  when 
the  Fidelity  was  capsized,  and  they  did  not 
know  of  the  occurrence  until  informed  by  a 
man  sent  as  a  messenger  from  Capt.  Smith's 
boat.  The  expert  evidence  and  the  opinion 
of  the  cook  cannot,  in  fairness,  be  allowed  to 
outweigh  the  judgment  of  experienced  and 
competent  shipmasters  and  pilots.  A  clear 
preponderance  of  the  evidence  justifies  and 
leads  to  the  conclusion  that  Capt.  Lawson's 
conduct  was  reasonably  prudent,  and  was 
guided  by  what  other  competent  and  experi- 
enced nautical  men,  acquainted  with  the  con- 
ditions and  dangers  of  Humboldt  bar,  would 
regard  as  good  judgment. 

The  real  cauaC  of  the  disaster  is  shown 
plainly  by  the  uncontradicted  testimony  of 
all  the  eye  witnesses  to  have  been  an  ua* 
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usually  high  wave  or  swell,  which  rolled  in 
over  the  bar  suddeulj  and  unexpectedly,  the 
origin  of  which  was  a  disturbance  at  a  dis- 
tant point  on  the  oceaa.  The  Fidelity  was 
in  ballast,  and  she  usually  carried  only 
about  20  tons,  and  there  is  no  evidence  tend- 
ing to  prove  tiiat  ^e  had  a  greater  quantity 
on  this  occasion.  With  that  amount  of  bal- 
last, a  light-draught  vessel  of  her  capacity 
would  be  as  described  by  Capt.  Lawson, 
like  an  .eggshell,"  in  a  heavy  sea.  The  wave 
lifted  her  stem  out  of  the  water,  and,  instead 
of  settling  back,  she  careened,  and  the  second 
wave  coming  completely  capsized  her.  The 
disaster  was  sudden,  and  fully  completed 
within  a  very  few  moments.  Capt.  Smith's 
description  of  the  occurrence,  in  his  testi- 
mony, is  as  follows:  "I  saw  her  when  she 
evidently  took  her  first  sea  on  the  bar,  be- 
cause I  could  see  her  stern  lift.  ...  I 
suppose  she  then  commenced  running  ahead. 
After  it  lifted  a  while  she  gradually  swung 
to  tiie  east  and  north,  and  evidently  nearly 
stopped.  The  second  sea  threw  her  down  to 
about  forty-five  degrees,  I  should  think ;  and 


then  I  jumped  up  in  my  boat,p— I  jumped  up 
on  the  seat, — and  when  I  got  up  on  top  A 
the  seat  I  saw  her  keel." 

The  disaster  can  be  attributed  to  only  one 
cause, — a  peril  of  the  sea, — ^for  whidi  no 
blame  can  be  imputed  to  any  person.  It  was 
not  an  inevitable  conseauence  of  crossing 
the  bar  at  that  particular  time.  The  tug 
might  have  waited  until  the  turn  of  the  tide. 
If  she  had  done  so,  the  time  would  not  have 
been  more  opportune,  for  by  that  time  the 
wind  had  increased  to  about  its  maximum 
vdocity  for  the  day,  and  the  sea  was  neces- 
sarily rougher  than  at  cmy  time  during  the 
forenoon;  and  if  the  tug  had  delayed  for 
days  or  weeks  or  months  she  might  still,  in 
crossing  the  bar,  have  encountered  a  swell 
from  the  ocean  equally  as  danp;erou8. 

It  is  my  opinion  that  the  judgment  ap- 
pealed from  should  be  reversed,  with  coste, 
and  the  cause  remanded,  with  instructions 
to  enter  a  decree  declaring  the  appellant  to 
be  exempt  from  all  liability. 

Rehearing  denied. 
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Emil  GREEFF,  Respt., 

17. 

EQIHTABLE  LIFE  ASSURANCE  SOCIE- 
TY OF  THE  UNITED  STATES,  Appt, 

(160  N.  T.  19.) 

1.  A  denmrrer  admit*  none  of  the  eom- 
elvsiona  averred  or  inferences  drawn  bj 
the  pleader,  nor  any  construction  put  by  him 
upan  the  contract. 

9.  No  title  to  amy  part  of  the  surplva 
of  a  rnvtval  Insaraitce  company,  which 
win  enable  a  policy  bolder  to  maintain  an  ac- 
tion at  law  fOiT  its  recoTery  ontil  a  distribu- 
tion Is  made  by  the  officers  or  managers  of 
the  company,  Is  glyen  by  a  policy  which  pro- 
vides that  he  shall  be  entitled  to  participate 
In  the  distribution  of  the  eurplus  according 
to  such  principles  and  methods  as  may  from 
time  to  time  be  adopted,  which  are  expressly 
ratified  and  accepted  by  him. 

8.  The  eqvltable  share  of  the  surplva 
of  a  nmtnal  Insurance  company, 
which  a  policy  holder  ahonld  be  cred- 
ited with,  *l8  such  share  as  may,  with  due 
regard  to  the  safety  of  all  the  policy  hold- 
ers and  the  security  of  the  business  of  the 
company,  and  in  the  exercise  of  a  proper  dis- 
cretion, be  thus  credited. 

4.  A  complaint  allearlnar  that  a  mutual 
Insurance  company  has  a  aurplus  of 
more  that  $43,000,000  does  not  show  that 
this  is  more  than  should  be  retained  by  pru- 
dent management,  when  there  Is  no  allega- 
tion as  to  the  amount  of  outstanding  policies, 
or  the  proportion  which  the  surplus  bears 
to  the  amount  of  existing  Insurance,  or  any 
other  facts  to  show  tiiat  the  surplus  is  in  any 

NoTB. — The  above  case  is  one  of  great  practi- 
cal  importance  to  mutual  life  Insurance  com- 
panies and  their  members,  and  It  is  substan- 
tially a  pioneer  decision  on  the  subject  Involyed. 
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way  disproportionate  or  nnnecessary  to  the 
proper  security  of  the  outstanding  Insurance. 

5.  The  determination  by  the  ofllcers 
and  ntanasera,  of  the  equitablo  dla- 
trlbutlon  of  the  aurplus  of  a  mutual  in- 
surance company  and  ol  the  amount  that 
should  be  accumulated  and  retained  for  the 
security  of  the  company  and  its  members.  Is 
prima  fade  to  be  regarded  as  equitable.  In 
the  absence  of  any  allegation  of  wrongdoing 
or  mistake  by  them. 

6.  An  ascertainment  and  determina- 
tion of  the  proportion  of  the  surplus 
of  a  mutual  insurance  company;  which  should 
be  credited  to  a  policy  holder.  Is  a  condition 
precedent  to  his  right  to  recover  any  portion 
of  it  In  an  action  at  law. 

7.  A  complaint  alleslnflr  that  a  mutual 
Insurance  company  has  a  certain 
surplus,  and  that.  If  distributed,  the  share 
of  plaintiff  would  be  a  certain  sum,  is  Insuf- 
ficient to  show  a  right  to  any  portion  there- 
of, when  he  does  not  allege  any  facts  to 
show  that  any  surplus  not  credited  to  him 
Is  available  for  or  could  properly  or  equit- 
ably be  thus  employed,  as  tlfe  remaining 
fund  may  have  equitably  belonged  to  other 
policy  holders  who  hold  a  different  kind  of 
policy  and  who  belong  to  a  separate  class,  to 
which  it  was  properly  dedicated. 

(October  8,  1809.) 

APPEAL  by  (defendant  from  a  judgment 
of  the  Appelate  Division  of  the  Supreme 
Ck>urt,  Second  Department,  reversing  a  judg* 
ment  of  the  New  York  County  Special  Term 
in  favor  of  defendant  in  an  action  brought 
to  eompel  defendant  to  appropriate  to  plain- 
tiff's insurance  policy  its  share  of  tiie  sur- 
plus in  defendant's  possession.  Reversed, 
The  facts  are  stated  in  the  opiniom. 
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Messrs.  Ol&Axles  B«  Alezaadev  and 
William  B.  HombloweV|»  for  appellant: 

Bj  the  terms  of  the  plaintiff's  contract 
with  the  company,  as  contained  in  his  poli- 
cy of  insurance,  plaintiff's  riffhts  by  way  of 
<uyidend  are  limited  to  the  '^principles  and 
methods"  from  time  to  time  adoptea  by  the 
company. 

To  sustain  such  a  claim  as  this  it  would 
be  necessary  to  set  aside  the  express  agree- 
ment of  the  parties,  and  to  substitute  a  new 
agreement  in  its  place.  This  the  courts  will 
never  do  except  in  a  suit  to  reform  the  agree- 
ment. 

Uhlman  v.  Neto  York  L.  Ins.  Co.  109  N. 
Y.  421,  17  N.  E.  3G3;  Chase  v.  Hamilton  Ins. 
Co.  20  N.  Y.  55. 

Plaintiff  has  no  rights  as  against  the  com- 
pany, except  those  which  grow  out  of  and 
are  defined  by  the  contract  contained  in  his 
policy. 

Cohen  V.  ^010  York  Mut.  L.  Ins.  Co.  60 
N.  Y.  024,  10  Am.  Rep.  622;  People  v.  Se- 
curitp  L.  Ins.  d  Annuity  Co.  78  N.  Y.  124,  34 
Am.  Kep.  522 ;  BetDley  v.  Equitable  L.  Assur. 
800.  61  How.  Pr.  344;  Mutual  Ben.  L.  Ins. 
€0.  v.  Hillyard,  37  N.  J.  L.  444,  18  Am.  Rep. 
741 ;  Taylor  v.  Cho/rter  Oak  h.  Ins.  Co.  9 
Daly,  489 ;  Hencken  v.  United  States  L.  Ins. 
Co.  11  Daly,  282;  Uhlman  v.  New  York  L. 
Ins.  Co.  109  N.  Y.  421,  17  N.  E.  363;  Hunton 
T.  Equitable  L.  Assur.  800.  ( 1891 )  45  Fed. 
Rep.  661 ;  Evorson  y.  Equitable  L.  Assur. 
Co.  68  Fed.  Rep.  268;  Qrobe  v.  Erie  County 
Mut.  Ins.  Co.  24  Misc.  462,  63  N.  Y.  Supp. 
628. 

Until  the  directors  of  a  corporation  have 
declared  a  dividend  no  action  will  lie  to  re- 
cover it ;  nor  will  a  court  substitute  its  own 
opinion  for  the  discretion  of  the  board  of  di- 
rectors as  to  what  portion  of  its  surplus 
shall  be  set  apart  as  a  dividend,  nor  as  to 
the  time  or  mode  of  paying  it  to  the  parties 
entitled  thereto. 

1  Cook,  Stock  ft  Stockholders,  §  542,  note 
5,  SS  645^  272;  Bo€krdman  v.  Lake  8hore  *d 
M.^a.  R.  Co.  84  X.  Y.  167;  Thomas  v.  New 
York  d  G.  L.  R.  Co.  139  N.  Y.  163,  34  N.  E. 
877 ;  Day  v.  Ogdensburgh  d  L.  C.  R.  Co.  107 
N.  Y.  129,  13  N.  E.  766 ;  New  York,  L.  E.  d 
W.  R.  Co.  V.  NicJcals,  119  U.  S.  296,  30  L.  ed. 
363,  7  Sup.  Ot.  Rep.  209. 

Upon  the  directors  rests  the  responsibility 
of  protecting  the  interests  of  aU  policy  hold- 
ers, existing  and  future,  and  of  guarding 
against  possible  insolvency  of  the  company. 

Fuller  V.  Metropolitan  L.  Ins.  Co.  70 
Conn.  647,  41  Atl.  4;  Bain  v.  Xtna  L.  Ins. 
Co.  11  Can.  Law  Times,  273. 

Ko  facts  are  set  forth  in  the  complaint 
from  which  it  can  be  determined  that  the 
amount  which  plaintiff  computes  Is  the 
equitable  share  to  which  he  would  be  enti- 
tled under  proper  principles  and  methods  of 
calculntion. 

Fisher  v.  Charter  Oak  L.  Ins.  Co.  20  Jones 
k  S.  179. 

Messrs.  Bioliards  A  Heald,  for  respond- 
ent: 

The  relation  between  a  life  insurance  com- 
pany and  its  policy  holder  is  one  of  con- 
tract, and  not  one  of  trust;  and  an  action 
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at  law  lies  on  the  part  of  the  poli<7  holder 
against  the  company  for  breach  of  its  con- 
tract. 

Uhlman  v.  New  York  L.  Ins.  Co.  109  N. 
Y.  421«  17  N.  E.  363;  People  v.  Security 
L.  Ins.  d  Annuity  Co.  78  N.  Y.  1 14,  34  Am. 
Rep.  622;  Cohen  v.  New  York  Mut.  L.  Ins. 
Co.  60  N.  Y.  610,  10  Am.  Rep.  522;  Taylor 
V.  Charter  Oak  L.  Ins.  Co.  9  Daly,  489; 
Hencken  v.  United  States  L.  Ins.  Co.  11 
Daly,  282;  Mutual  Ben.  L.  Ins.  Co.  v.  Hill- 
yard,  37  N.  J.  L.  444,  18  Am.  Rep.  741 ;  Bew- 
ley  ▼.  Equitable  L.  Assur.  80c.  61  How.  Pr. 
344;  Fuller  v.  Metropolitan  L.  Ins.  Co.  70 
Conn.  647,  064,  41  Atl.  4. 

Under  the  plaintiff's  |)olicy  the  fund,  to  a 
distributive  share  of  which  he  is  entitled,  is 
the  net  surplus  of  the  company. 

The  policy  and  cliarter  are  to  be  read  to- 
gether m  determining  the  plaintiff's  rights. 

Re  Equitable  Reserve  Fund  Life  Asso.  131 
N.  Y.  354,  30  N.  E.  114;  People  v.  Grand 
Lodge,  E.  0.  of  M.  A.  156  N.  Y.  633,  61  N. 
E.  299 ;  Belleville  Mut.  Ins.  Co.  v.  Van 
Winkle,  12  N.  J.  Eq.  333;  Illinois  Mut.  F. 
Ins.  Co.  V.  Marseilles  Mfg.  Co.  6  III.  236; 
Re  English  d  I.  Church  d  University  Assur. 
800.  1  Uem.  k  M.  105 ;  Morawetz,  Priv.  Ck)rp. 
§  691 ;  Alexander  v.  Cauldwell,  83  N.  Y.  480 ; 
Jemison  v.  Citizens'  Sav.  Bank,  122  N.  Y. 
140,  9  L.  R.  A.  708,  25  N.  E.  264. 

The  provision  of  the  chai-ter  in  this  re- 
gard is  plainly  worded,  and  carefully  g^uards 
the  interests  of  all  concerned.  Each  policy- 
holder is  to  receive  his  share  of  the  "net  sur- 
plus." 

Bain  v.  Mtna  L.  Ins.  Co.  11  Can.  Law 
Times,  273. 

If  Uiere  be  any  uncertainty  or  ambiguity 
in  the  terms  of  the  policy,  that  construction 
should  be  adopted  which  is  most  favorable 
to  the  assured. 

Rickerson  v.  Hartford  F.  Ins.  Co.  149  N. 
Y.  313,  43  K.  E.  856;  Paul  v.  Travelers'  Ins. 
Co.  112  N.  Y.  479,  3  L.  R.  A.  443,  20  N.  E. 
347 ;  First  Nat.  Bank  v.  Hartford  F.  Ins.  Co. 
95  U.  S.  679,  24  L.  ed.  666;  MoMaster  v.  New 
York  L.  Ins.  Co.  90  Fed.  Rep.  45;  Commer- 
cial Ins.  Co.  v.  Robinson,  64  111.  268,  16  Am. 
Rep.  557 ;  Metropolitan  L.  Ins.  Co.  v.  Drach, 
101  Pa.  283 ;  Traders'  Ins.  Co.  v.  Northern  P. 
Exp.  Co.  70  ni.  App.  146;  Boon  v.  JBtna  Ins. 
Co.  40  Conn.  586;  Union  Cent.  L.  Ins.  Co.  v. 
Jones,  17  Ind.  App.  600;  Btrauss  v.  Phenix 
Ins.  Co.  9  Colo.  App.  386,  48  Pac.  822 ;  Mm- 
sachusetts  Ben.  Life  Asso.  v.  Robinson,  104 
Oa.  25G,  42  L..R.  A.  261,  30  S.  E.  918;  Not- 
man  v.  Anchor  Ins.  Co.  4  C.  B.  N.  S.  476. 

The  plaintiff  will  not  be  denied  the  right 
to  prosecute  his  action  because  it  may  in- 
volve the  examination  of  books  of  account. 

Vogler  v.  WorW  Mut.  L.  Ins.  Co.  51  How. 
Pr.  301;  Cassidy  v.  McFarland,  139  N.  Y. 
201,  34  K.  E.  893 ;  Camp  v.  Ingersoll,  86  N. 
Y.  433.     See  also  Bliss's  Code,  §  1013,  notes. 

This  case  is  not  governed  by  the  decisions 
holding  that  stockholders  in  a  corporation 
have  no  right  of  action  at  law  against  it  for 
a  share  of  its  profits  until  a  dividend  has 
been  declared. 

Jermain  v.  LaJce  Shore  d  M.  8.  R.  Co.  91 
N.  Y.  483.  492. 
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The  accumulatioiu  of  life  insurance  com- 
panies are  to  be  regarded  in  the  same  light 
as  deposits  in  savings  banks. 

People  ea>  rel.  Newhurgk  8av,  Bank  ▼. 
Peck,  157  N.  Y.  67,  61  N.  E.  412;  People  ew 
rel.  Heermanoe  v.  Dederiok,  168  N.  Y.  416, 
53  N.  £.  1C3. 

It  is  not  a  ground  of  demurrer,  if  the  com- 
plaint does  not  set  out  all  the  facts  and  de- 
tails fixing  the  amount  of  recovery  to  which 
plainti/f  is  entitled. 

Rotoell  V.  Janvrin,  151  N.  Y.  60,  45  N.  E. 
308 ;  Lorillard  v.  Clyde,  86  N.  Y.  384 ;  Wet- 
more  V.  Porter,  02  N.  Y.  76 ;  Parker  v.  John 
Pullman  d  Co,  36  App.  Div.  208,  56  N.  Y. 
8upp.  734;  Stuyvesant  v.  New  York,  11 
Paige,  415;  Emery  v.  Pease,  20  N.  Y.  62; 
Porous  Plaster  Co.  v.  Seahury,  43  Hun,  611 ; 
Laioler  v.  Murphy,  68  Conn.  814,  8  L.  R.  A. 
113,  20  AU.  457. 

Martin,  J.,  delivered  the  opinion  of  the 
court: 

The  question  of  the  sufficiency  of  the  plain- 
tiff's complaint  has  been  certified  to  this 
court  by  the  appellate  division,  and  presents 
the  only  question  to  be  determined  upon  this 
appeal.  The  importance  of  this  case  re- 
quires a  careful  and  studious  consideration 
of  that  question,  and  of  the  principles  in- 
volved in  its  determination.  Its  importance 
arises,  not  so  much  from  the  amount  at  is- 
sue in  this  particular  case,  although  it  is 
large,  as  from  the  principles  to  be  estab- 
lished by  its  decision.  The  determination  of 
the  principles  involved  will  not  only  affect 
existin&r  contracts  amounting  to  many  mil- 
lion dollars,  but  may  disturb  the  methods 
and  basis  upon  which  vast  business  transac- 
tions have  hitherto  been  conducted,  and  cre- 
ate confusion  and  disorder  in  a  system  under 
which  an  important  branch  of  business  has 
been  transacted  for  at  least  a  half  century. 

The  defendant  was  organized  in  1850  un- 
der an  act  of  the  legislature  providing  for 
the  incorporating  of  life  insurance  compa- 
nies, passed  June  24,  1853,  with  a  capital 
stock  of  $100,000,  upon  which,  under  its 
charter,  its  holders  might  receive  not  to  ex- 
ceed 7  per  cent  })er  annum,  and  the  earnings 
and  receipts  of  the  company,  over  the  divi- 
dends, losses,  and  expenses,  were  to  be  ao- 
cumulated  by  it.  Its  corporate  powers  were 
vested  in  a  ))oard  of  directors,  wno  were  au> 
thorized  to  select  from  among  their  number 
a  president  and  vice  president,  and  to  ap- 
point a  secretary  and  such  other  officers  as 
they  might  deem  requisite.  They  were  given 
power  to  enact  by-laws,  rules,  and  regula- 
tions for  the  government  of  the  officers  and 
agents  of  the  company  and  for  the  manage- 
ment of  its  affairs,  to  determine  the  rates  of 
premiums,  the  amount  to  be  insured  upon 
any  one  life,  and  the  terms  of  such  insur- 
ance. The  charter  also  provided  that  the 
insurance  business  of  the  company  should  be 
conducted  on  the  mutual  plan,  and  that  all 
premiums  should  be  payable  in  cash.  In 
case  a  policy  holder  should  omit  to  pay  any 
premium  due  from  him,  or  should  violate  any 
other  condition  of  the  policy,  the  board  of 
directors  might  forfeit  his  policy,  and  apply 
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aU  previous  payments  to  the  benefit  of  the 
company.  It  sAao  provided:  "The  officers 
of  tne  company,  witnin  sixty  days  from  the 
expiration  of  the  first  five  years,  from  De- 
cember 31,  1850,  and  within  the  first  sixty 
days  of  every  subsequent  period  of  five  vears, 
shall  cause  a  balance  to  be  struck  of  the  af- 
fairs of  tlie  company,  which  shall  exhibit  its 
assets  and  liabilities,  both  present  and  con- 
tingent, and  also  the  net  surplus,  after  de- 
ducting a  sufficient  amount  to  cover  all  out- 
standing risks  and  other  obligations.  Eadi 
policy  holder  shall  be  credited  with  an  equi- 
table share  of  the  said  surplus.  Such  equita- 
ble share,  after  beinff  ascertained,  shall  be 
applied  to  the  purchase  of  an  additional 
amount  of  insurance  (payable  at  death  or 
with  the  policy  itself),  expressing  the  re- 
versionary value  of  such  equitable  share,  at 
such  interest  as  the  directors  may  designate, 
or,  if  any  policy  holder  so  direct,  such  equi- 
table share  of  surplus  shall  be  applied  to  the 
purcha.se  of  an  annuity,  at  such  rate  of  in- 
terest as  the  directors  i^all  designate,  to  be 
applied  in  the  reduction  of  his  or  her  future 
premiums.  In  case  of  death,  the  amount 
standing  to  the  credit  of  the  party  insured, 
at  the  last  preceding  striking  of  balance  as 
aforesaid,  shall  be  paid  over  to  the  person 
entitled  to  receive  the  same ;  and  the  propor- 
tion of  surplus  equitably  belonging  to  him 
or  her,  at  the  next  subsequent  striking  of 
balance,  shall  also  be  paid,  when  the  same 
shall  have  been  ascertained  and  declared." 
In  1868,  by  chapter  118  of  the  Laws  of  that 
year,  a  statute  was  enacted  which  provided 
that  any  domestic  insurance  corporation 
which,  by  its  charter  or  articles  of  associa- 
tion, is  restricted  to  making  a  dividend  only 
once  in  two  or  more  years,  may  hereafter, 
notwithstanding  anything  to  the  contrary  in 
such  charter  or  articles,  make  and  pay  over 
dividends  annually,  or  at  longer  intervals, 
in  the  manner  and  proportions,  and  among 
the  parties,  provided  for  in  such  charter  or 
articles.  Chapter  100  of  the  Laws  of  1872 
provided  that  "it  shall  be  lawful  for  any  life 
insurance  company  organized  under  the  laws 
of  this  state,  to  ascertoin  at  any  given  time, 
and  from  time  to  time,  the  proportion  of  sur- 
plus accruing  to  each  policy  irom  the  date 
of  the  last  to  the  date  of  tiie  next  succeed- 
ing premium  payment,  and  to  distribute  the 
proportion  found  to  be  equitable  either  in 
cash,  in  reduction  of  premium,  or  in  rever- 
sionary insurance,  payable  with  the  policy, 
and  upon  the  same  conditions  as  therein  ex- 
pressed at  the  next  succeeding  date  of  such 
payment;  anything  in  the  charter  of  any 
such  company  to  the  contrary  notwithstand- 
ing." 

On  the  1st  day  of  July,  1882,  the  plaintiff 
entered  into  a  written  contract  of  insurance 
with  the  defendant,  whereby  it,  in  considera- 
tion of  the  statements  contained  in  the 
plaintiff's  application  and  the  payment  of 
the  premium  mentioned  therein,  promised  to 
pay  to  the  plaintiff  or  his  representatives, 
on  May  2,  1807,  or  upon  his  death,  if  it  oc- 
curred before  then,  the  sum  of  $20,000. 
Among  the  provisions  and  requirements  in- 
dorsed upon,  and  made  a  part  of,  the  policy. 
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and  relying  apon  which  it  was  issued  and 
reoeived,  'was  the  following;:  "lliis  policy, 
during  its  continuance,  shall. be  entitled  to 
participate  in  the  distribution  of  the  surplus 
of  this  society,  by  way  of  increase  to  the 
amount  insured,  according  to  siich  princi- 
ples and  methods  as  may  from  time  to  time 
be  adopted  by  this  society  for  such  distribu- 
tion, which  principles  and  methods  are  here- 
by ratified  and  accepted  by  and  for  every 
person  who  shall  have  or  claim  any  interest 
under  this  contract;  but  the  society  may  at 
any  time  before  a  forfeiture,  upon  request 
of  the  person  holding  the  absolute  l^al  title 
to.  this  policy,  substitute  a  cash  payment,  to 
be  fixed  by  said  society,  in  lieu  of  the  said 
increase  to  the  amount  insured,  to  be  used  in 
reduction  of  subsequent  premiums." 

All  the  conditions  of  tne  policy  were  kept 
and  performed  by  the  plaintiff  on  his  part. 
The  defendant  annually,  within  sixty  days 
from  the  Slst  day  of  December  in  each  year, 
from  1382  to  1896,  both  inclusive,  caused  a 
balance  to  be  strudc  of  the  affairs  of  the  so- 
ciety, exhibiting  its  assets  .and  liabilities, 
both  present  and  contingent,  and  also  the 
net  surplus,  after  deducting  a  sufficient 
amount  to  cover  all  outstanding  risks  and 
other  obligations.  Such  net  surplus  ascer- 
tained and  declared  by  the  defendant  in  each 
of  the  several  years  was,  for  the  year  1882, 
$8,078,495,  and  in  each  subsequent  year  a 
larger  amount,  until  1896,  when  the  amount 
was  $43,277,179.  During  the  years  men- 
tioned the  defendant  distributed  to  the  plain- 
tiff, in  reversionary  insurance,  payable  with 
the  policy  and  on  the  conditions  therein  ex- 
pressed, as  the  plaintiff's  proportion  of  sur- 
plus accruing  fro:n  the  date  of  the  last  to  the 
date  of  the  r.ext  succeeding  payment, 
amounts  varying  from  $243  to  $328,  making 
a  total  of  $3,932.  The  several  divisions  of 
surplus  distributed  to  the  plaintiff  were 
from  sums  received  in  excels  of  the  several 
amounts  mentioned  as  the  balance  of  the  sur- 
plus for  each  year,  so  that  each  distribution 
of  surplus  has  been  from  profits  accruing 
during  the  year,  without  diminishing  the 
suiplus  on  hand  at  the  end  of  the  preceding 
year,  and  the  plaintiff  has  received  no  por- 
tion of  the  net  surplus  of  $43,277,179  ascer- 
tained and  declared  by  the  defendant  as  the 
amount  on  hand  December  31,  1896. 

According  to  the  principles  and  methods 
adopted  by  the  defendant  for  distribution  of 
surplus,  there  was  distributed  to  the  plain- 
tiff, in  the  year  1895,  $328  as  his  proportion 
of  a  distribution  of  surplus  amounting  to 
$2,002,954.23,  and  the  proportion  due  the 
plaintiff  of  the  $43,277,179,  net  surplus  as- 
certained on  December  31,  1896,  according  to 
the  same  principles  and  methods,  which 
were  the  principles  and  methods  in  force 
during  the  life  of  the  plaintiff's  policy,  is 
$7,087.38,  in  addition  to  the  amount  of  sur- 
plus actually  awarded  of  $3,932,  making  a 
total  of  $11,019.38,  of  surplus  and  $20,000 
of  principal.  On  June  23,  1897,  the  defend- 
ant paid  to  the  plaintiff  the  sum  of  $23,932 
and  certain  interest  thereon,  and  an  agree- 
ment was  then  and  there  made  between  them 
that  such  |>ayment  should  not  prejudice  the 
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right  of  the  plaintiff  to  claim  that  he  is  enti- 
tled, under  his  policy,  to  a  further  and 
greater  sum  by  way  of  surplus  or  profito; 
and  there  still  remains  due  from  the  defend- 
ant to  the  plaintiff,  under  and  bv  virtue  of 
said  policy,  the  aforesaid  sum  of  $7,087.38, 
and  interest  thereon  from  the  2d  day  of  May, 
1897,  no  part  of  which  has  been  -paid,  al- 
though pavment  thereof  was  dulv  demanded 
prior  to  the  commencement  of  this  action. 

The  foregoing  are  all  the  material  aver- 
mente  of  the  complaint,  and  include  the  pro- 
visions of  the  policy,  the  charter,  and  the 
various  stetut€»,  so  far  as  they  apply  to  the 
policy  in  suit  or  are  referred  to  in  the  com- 
plaint. 

This  examination  discloses  that,  after  al- 
leging the  incorporation  of  the  defendant, 
the  provisions  of  ite  charter,  the  stetutes  re- 
lating to  the  subject,  the  issuing  of  the  poli- 
cy, ite  provisions,  the  plaintiff's  performance 
of  all  tis  conditions,  and  after  eliminating 
the  oondusions  and  inferences  of  the  plead- 
er, there  remain  in  the  complaint  the  allega- 
tions as  to  the  surplus  for  each  year  from 
1882  to  1896,  the  amount  which  was  distrib- 
uted to  the  plaintiff  during  those  years  from 
profite  other  than  were  included  in  such  sur- 
plus, the  distribution  to  the  plaintiff  in  1895 
of  $328  as  his  proportion  of  a  surplus  of  $2,- 
002,954.23,  and  that  his  proportion  of  the 
$43,277,179  surplus  in  1896  would  be  $7,087.- 
38,  if  it  was  distributed  in  the  same  manner. 
The  defendant  demurred  to  the  complaint 
upon  the  ground  that  it  did  not  stete  facts 
sufficient  to  constitute  a  cause  of  action.  By 
interposing  this  demurrer,  it  admitted  all 
the  facte  alleged  and  such  inferences  as 
could  be  fairly  drawn  from  them.  Mosa  v. 
Cohen,  158  N.  Y.  240,  53  N.  E.  8;  Coats- 
toorth  V.  Lehigh  Valley  R.  Co,  156  N.  Y.  451, 
51  N.  E.  301;  Bandera  v.  Soutter,  126  N.  Y. 
193,  27  N.  £.  263 ;  Mc^rie  v.  Oarriaon,  83  N. 
Y.  14;  Flynn  v.  Brooklyn  City  R.  Co.  158  N. 
Y.  493,  503,  53  N.  E.  520;  Sage  v.  Culver, 
147  N.  Y.  241,  245,  41  N.  E.  513;  Kley  v. 
Healy,  127  N.  Y.  555,  28  N.  E.  593.  But  it 
admitted  none  of  the  conclusions  averred, 
nor  any  construction  put  upon  the  contract 
by  the  pleader.  Nor  did  it  admit  the  cor- 
rectness of  any  inference  drawn  by  the  plead- 
er from  the  facte  alleged.  The  contract  hav- 
ing been  set  forth,  the  rights  of  the  parties 
must  be  determined  by  the  terms  of  that  in- 
strument, so  far  as  they  are  dependent  upon 
it.  Buffalo  Catholic  Inat,  v.  Bitter,  87  N. 
Y.  250;  Bogardua  v.  New  York  L,  Ina.  Co. 
101  N.  Y.  328,  4  N.  E.  522. 

At  the  threshold  of  this  examination,  it 
is  proper  to  observe  that,  under  the  provi- 
sions of  §  56  of  the  insurance  law  (Laws 
1892,  chap.  690),  the  plaintiff  cannot  main- 
tein  an  action  or  proceeding  for  an  account- 
ing, or  enjoining,  restraining,  or  interfering 
with  the  prosecution  of  the  business  of  the 
defendant  or  for  the  appointment  of  a  re- 
ceiver, except  upon  the  application  or  ap- 
proval of  the  attorney  general.  That  stat- 
ute declares:  ''No  order,  judgment,  or  de- 
cree providing  for  an  accounting  or  enjoin- 
ing, restraining,  or  interfering  with  the  pros- 
ecution of  the  business  of  any  domestic  in- 
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suranoe  corporation  or  appointing  a  tern- 
porary  or  permanent  receiver  thefeof  shall 
be  made  or  granted  otherwise  than  upon  the 
application  of  the  attorney  general,  on  his 
own  motion  or  after  his  approval  of  a  re- 
quest in  writing  therefor  of  tne  superintend- 
ent of  insurance,  except  in  an  action  by  a 
jud<Tinent  creditor  or  in  proceedings  supple- 
mentary to  execution.*'  This  act  was  doubt- 
less passed  to  firmly  establish  and  effectuate 
the  decision  of  this  court  in  Uhlman  ▼.  New 
York  L,  Ins.  Co.  109  N.  Y.  421,  17  N.  E.  363. 
In  Swan  v.  Mutual  Reserve  Fund  Life  Asso. 
156  N.  Y.  9,  49  N.  E.  258,  we  held  that  the 
action  was  for  an  accounting;  that  it  would 
result  in  an  interference  with  the  prosecu- 
tion of  the  business  of  the  corporation,  and 
was  within  the  prohibition  of  the  foregoing 
statute,  ft  was  also  held  that  a  policy  hold- 
er liad  no  legal  capacity  to  maintain  such  an 
action  since  the  adoption  of  that  statute; 
that  it  must  be  brought,  if  at  all,  by  the  at- 
torney general ;  and  that  the  statute  did  not 
violate  any  constitutional  rights  of  a  policy 
holder  or  member.  Therefore,  if  this  action 
is  to  be  regarded  as  an  action  for  an  account- 
ing or  as  interfering  with  the  prosecution 
of  the  defendant's  business,  it  is  prohibited 
by  statute,  as  there  is  no  allegation,  claim, 
or  pretense  of  an  application  or  approval  by 
the  attorney  general. 

In  considering  whether  the  complaint 
states  facts  sufficient  to  constitute  a  cause 
of  action,  the  point  to  be  determined  is 
whether  the  facts  stated  are  sufficient  to  en- 
title the  plaintiff  to  recover  in  an  action  at 
law  upon  the  policy  as  an  instrument  for 
the  payment  of  money,  or  to  recover  against 
tlie  defendant  for  a  breach  of  its  contract. 
This  renders  necessary  a  somewhat  critical 
examination  of  the  provisions  of  the  policy 
relating  to  the  defendant's  surplus  and  the 
manner  of  its  distribution.  The  contract 
provides  that  the  plaintiff's  policy,  during 
its  continuance,  shall  be  entitled  to  partici- 
pate in  the  distribution  of  the  surplus  of  the 
society,  according  to  such  principles  and 
methods  as  mav  from  time  to  time  be  adopt- 
ed by  it  for  such  distribution,  and  these  prin- 
ciples and  methods  were  expressly  accepted 
and  ratified  by  the  plaintiff  for  himself  or 
any  other  person  having  an  interest  in  the 
|>olicy.  Tlius,  by  the  terms  of  the  plaintiff's 
contract,  he  expressly  ratified  and  accepted 
the  principles  and  methods  which  were  from 
time  to  time  adopted  by  the  defendant  for 
the  distribution  of  such  surplus. 

The  plaintiff's  claim,  that  the  whole  sur- 
plus should  be  distributed,  cannot  be  sus- 
tained, if  it  Is  in  conflict  with  the  provisions 
of  the  contract  between  the  parties,  without 
making  a  new  contract  for  them,  which  the 
court  will  not  do.  Therefore  this  question 
depends  for  its  solution  upon  a  proper  inter- 
jiretation  of  the  provisions  of  the  policy. 
The  parties  agreed  that  the  plaintiff  should 
participate  in  the  distribution  of  the  surplus 
according  to  the  methods  and  principles 
adopted  by  the  company.  It  is  to  be  ob- 
served that  the  agreement  was  that  the 
plaintiff  should  participate,  not  in  the  whole 
surplus,  but  in  the  distribution  of  the.sur- 
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plus,  or,  in  other  words,  in  the  surplus 
which,  according  to  the  defendant's  methods 
and  principles,  was  to  be  distributed.  We 
find  nothing  in  the  record  to  sustain  the  sug- 
gestion of  the  learned  appellate  division  to 
the  effect  that  the  minds  of  the  parties  did 
not  meet  as  to  that  provision  in  the  con- 
tract It  was  clearly  a  part  of  it,  which 
was  presumptively  understood  and  deliber- 
ately entered  into  by  them.  Surely,  there 
is  nothing  in  the  complaint  to  indicate  that 
any  of  the  provisions  of  the  policy  were  not 
fully  understood  by  the  plaintiff  and  in- 
tended to  be  an  effective  part  of  it. 

The  principles  and  methods  bv  which  the 
defendant  distributed  ite  surplus  are  set 
forth  in  the  complaint.  It  aiscloses  that 
the  defendant  has  never  divided  among  its 
policy  holders  ite  entire  surplus,  but  has  uni- 
formly, since  1882,  reteined  a  portion  there- 
of in  its  own  hands.  The  purpose  for  which 
it  >S'as  retained  does  not  appear.  It  may 
have  been  to  insure  the  defendant's  contin- 
ued solvency,  and  thereby  to  more  fully  pro- 
tect the  holders  of  ite  policies,  or  because 
the  fund  so  retained  was  dedicated  to  other 
classes  of  insurance,  or  to  ite  annuity  fund. 
Presumptively,  it  was  for  some  proper  and 
lawful  purpose. 

It  is  manifest  that  by  the  terms  of  the 
plaintiff's  policy  the  only  right  he  acquired 
was  to  share  in  an  equiteble  distribution  of 
the  accumulated  surplus.  Until  a  distribu- 
tion was  made  by  the  officers  or  managers 
of  the  defendant,  the  plaintiff  had  no  such 
title  to  any  part  of  the  surplus  as  would  en- 
able him  to  maintein  an  action  at  law  for  ite 
recovery.  We  think  the  principles  which 
control  the  disposition  of  the  surplus  earn- 
ings of  a  stock  corporation  are  applicable 
here.  In  those  cases  it  has  often  be«n  held 
that  until  dividends  have  been  declared  a 
stockholder  has  no  right  of  action  at  law  to 
recover  any  part  of  the  fund  applicable  to 
that  purpose,  and  that  when  directors  have 
exercised  their  discretion  in  resard  thereto 
the  courts  will  not  interfere  unless  there  t<^ 
bad  faith,  or  wilful  neglect,  or  abuse  of  such 
discretion.  Cook,  Stock  &  Stockholders,  § 
542,  note  5;  Id.  §§  272,  542,  545;  WiUiama 
y.Weetem  U,  TeUg,  Co,  93  N.  Y.  162 ;  McNah 
V.  McNdb  d  H,  Mfg.  Co.  62  Hun,  18,  16  N. 
Y.  Supp.  448;  Park  v.  Grant  Locomotive 
Works,  40  N.  J.  Eq.  114,  3  Atl.  162;  Boar^ 
ma/n  v.  Lake  Shore  d  M.  8.  R.  Co.  84  N.  Y. 
157;  Thomas  v.  New  York  d  O.  L.  R.  Co. 
139  N.  Y.  163.  34  N.  E.  877 ;  Day  v.  Ogdens- 
hurgh  d  L.  C.  R.  Co.  107  N.  Y.  129,  13  N.  E. 
766;  Fuller  v.  Metropolitan  L.  Ins.  Co.  70 
Ck^nn.  047,  41  Atl.  4.  Those  principles  were 
recognized  by  Goodrich,  P.  J.,  in  his  dissent- 
ing opinion  in  this  case.  He  says:  "In 
general,  only  the  directors  of  any  corpora- 
tion have  the  power  to  decide  what  amount 
or  share  of  its  earnings  is  to  be  applied  in 
dividends,  and  I  can  see  no  different  prin- 
ciple which  limits  the  authority  of  the 
directors  oi  this  society  to  decide  what  part 
of  the  net  surplus  is  to  be  distributed  to  the 
poli(ry  holders  at  any  particular  period." 
As  tnere  is  in  the  complaint  in  this  case  no 
'allegation  of  bad  faith,  wilful  neglect,  or 


1899L 


Gribft  y.  Equitable  Lifb  Absit&anob  Booibtt. 


293 


abuae  of  diBcrction  by  the  defendant  or  its 
officers,  it  seems  clear  that,  under  the  prin- 
ciple of  these  authorities,  this  action  cannot 
be  maintained. 

The  learned  appellate  division,  while  it 
admitted  that  the  defendant  had  a  large  dis- 
cretion in  determining  the  amount  of  its  sur- 
plus, and  that  it  might  increase  its  reserve 
fund  for  the  security  of  its  policy  holders 
and  to  cover  any  contingent  liabilities 
that  might  arise,  taking  such  steps  and 
adopting  such  principles  and  methods 
as  were  demandfd  by  a  wise  and  prudent 
management  to  insure  the  prompt  payment 
of  losses  and  to  Hucccssfully  carry  on  and  ex- 
tend its  business,  Ftill  held  that  as  the  fund 
rcmainins:  in  the  defendant's  hands  had  been 
denominated  by  it  as  surplus,  instead  of  a 
reserve  fund,  all  the  usual  powers  and 
authority  of  its  directors  and  managers  to 
determine  how  and  when  it  should  be  dis- 
tributed, and  all  their  discretion  as  to  the 
manner  of  its  disposition,  were  spent,  and 
hence  they  were  required,  as  matter  of  law, 
to  distribute  the  entire  amount  among  its 
policy  holders.  We  are  not  disposed  to 
agree  with  that  conclusion.  We  tnink  this 
case  should  not  be  decided  upon  any  such 
narrow  or  technical  ground.  It  should  be 
determined  upon  a  fair  interpretation  of  the 
intent  and  purpose  of  the  provisions  of  the 
policy,  and  not  by  giving  to  a  single  word 
an  undue,  unusual,  or  exaggerate  effect. 
In  a  sense,  all  the  funds  in  the  possession  of 
a  mutual  insurance  company,  over  and  above 
its  immediate  and  present  liabilities,  may  be 
regarded  as  surplus,  yet  it  is  not  for  that 
reason  understood  as  belonging  to.  or  to  be 
immediately  distributed  among,  the  policy 
holders,  either  by  them  or  by  the  company. 
If  the  same  exaggerated  meaning  were  to  be 
given  to  the  word  "liabilities,"  when  applied 
to  demands  against  the  company,  as  was 
^ven  to  the  word  "surplus,"  it  would  in- 
clude the  full  face  amount  of  all  its  out- 
standing risks  or  policies,  and  no  surplus 
would  ever  exist.  The  word  '^surplus,"  like 
the  word  "liabilities,"  has  acquired  a  special 
meaning  in  this  branch  of  the  insurance 
business.  Under  the  provisions  of  this  pol- 
icy, it  is  plain  that  the  surplus  and  the  dis- 
tributable surplus  are  regarded  as  two  dis- 
tinct and  separate  funds.  The  linbilities  of 
a  life  insurance  company  are  calculated  up- 
on rules  based  upon  experience,  which  are 
dependent  upon  various  contingencies.  As 
applied  in  that  class  of  insurance,  the  liabili- 
ties of  a  company  do  not  represent  the  lull 
amount  of  outstanding  policies.  So  the 
word  "surplus"  is  used  to  designate  Cie 
amount  of  funds  in  the  hands  of  the  com- 
pany after  deducting  its  liabilities,  as  ascer- 
tnined  by  certain  rules  adopted  by  the  in- 
surance department  for  determining  the 
ralue  of  each  risk.  Obviously,  the  word 
"surplus"  was  not  used  in  the  def<>ndant's 
cliarter  or  policy  to  designate  the  amount  of 
D:oney  in  the  company's  hands  whic'i  was  In 
be  distributed  among  its  policy  holdiTh.  but 
to  represent  the  amount  which  nhould  re- 
main after  certain  calculated  liabilitien  were 
deducted.  When  that  amount  was  ascur- 
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tained,  it  became  the  dut^  of  the  officers  of 
the  defendant  to  determine  the  portion  of 
such  surplus  which  should  be  distributed 
and  the  portion  which  should  be  retained  for 
the  benefit  and  security  of  the  company  and 
its  members.  We  find  nothing  in  the  policy 
which  requires  the  defendant  to  distribute 
its  entire  surplus  among  its  policy  holders. 
It  is  only  required  to  credit  to  each  policy 
an  equitable  share  of  the  surplus,  after  de- 
ducting an  amount  siiflicieiit  t(»  mv'er  all 
outstanding  riskH  and  obligatiniis.  Under 
that  proviRion.  the  defendant  had  the  right 
to  retain  out  of  it)«  siiiphis  >in  amount  HuJfi- 
cient  to  iiMiire  the  m»i'iirity  of  it>  policy 
holders,  in  the  future  hk  \>ril  nx  m  |>ieM>iit, 
and  to  cover  any  e«»utin.i:eneir»*  lliii  mi'^lit 
arise  or  l»e  fairly  «nli<'i|iaieil.  nlivimiMiy, 
it  couhl  not  h.ive  l»e«»»i  the  iutciit  oi  this  pm- 
vi.sioii  to  requiie  the  (Icifnihiut  to  liist  i  tluile 
its  entire  surplu**.  ho  tliai  tinv  (l>Mtn>(*'':it<'»ii 
in  its  invest uKMit**  or  iiifi«Msc  oi'  iti*  ii.ihili- 
ties  by  kouu*  utiusu:il  tf/nti  t  ^mi.  <*>  miv 
chunire  of  the  nitc*  of  iiiti*i«-.«t  iu  «Mlf.ilitiu  » 
it"*  respivi'.  woji  ti.  oi  fi<-ii».-^it  V.  ii-Miln  it  in- 
solvent. The  p<iri'y  holth'i  {>•  lo  !«•  I'li'ditiMl 
only  w'th  nu  *f]\i'i\}\UU'  a\  m*  oi  nui-U  ^.|  .  {n't. 
which  iiii^-t.  v\e  tliink.  U*  ii><LMiitiiMl  j<iir'i  a 
Mh.ne  tin  ini^'lit.  wUh  due  h'«;«mI  !«•  l!i"  sifiMv 
of  nil  iti«  p«»l'ey  hn|ilt>ii4  iIk*  tt^f.nity  ni*  iin 
buRMiesH.  »ind  in  I'li*  »*\«*n«»«i«  i»f  n  piojiri  di"*- 
cretion,  be  t!iUf»  ru'ditf-d.  Tin*  inl'»*  t'-n  of 
pri«oiple>*  or  !in'ili'«U  fm  ihf  fl'«*i  i-Irit -.I'l  ..f 
it^  8nrplu*>  !)V  wli  vU  it  wa-  all  tlinl  riliut"<| 
ejch  year  wouM  not  only  plaiM*  in  ji'-i^rmly 
the  s«*euritv  of  rvi-i  v  «'\i>tiMir  lolirv  ImiI  im 
tendeiiry  wimiUI  I—  to  (Mfvosit  any  inrirax'* 
of  its  huKiiii'-*-  ''iv  ol  i-nnn,'  in'  v  j  ••lir'i"'.  a»»<| 
thus  dimitii'^li  i:«  I'uiuif  iffi'tu  li  \v:ia 
essential  to  the  p'-iis-'i-iiiv  n\'  \\\-  •♦••ffti'l  Mit, 
and  conseouentlv  to  th  •  H-mi-iiv  o*"  iu  :«»l'i'y 
holders,  tnat  its  l):i»-in>«iot  in  lhi>  fiiitM-e 
should  be  increased,  or  at  l"ast  i"<-ni-iin  d. 
as  upon  its  maintenance  )i«*  ri»'ii!nu.i|  -'»!- 
vency  and  ability  to  pay  futu'i-  l«— <•*.  vi--- 
cipally  depended.  No  prudent  pei-oM  ^vft'^\  \ 
be  inclincKTl  to  take  a  policy  in  a  <"*in'i*i'*y 
which  had  so  imurovidently  coudu't'Ml  !m 
affairs  that  it  only  retained  a  fund  Iniflv 
sufficient  to  pay  its  present  liabilities,  aid 
therefore  was  in  a  condition  where  a;i\' 
chanj^e,  by  the  reduction  of  interest  upon,  or 
depreciation  in,  the  value  of  its  securities,  or 
any  increase  of  mortality,  would  render  it 
insolvent  and  subject  to  be  placed  in  the 
hands  of  a  receiver.  The  evident  purpose  of 
the  provisions  of  the  defendant's  charter  and 
policy  relating  to  this  subject  was  to  vest 
m  the  directors  of  the  corporation  a  discre- 
tion to  determine  the  proportion  of  its  sur- 
plus which  should  be  divided  each  year. 
Assuming,  then,  that  a  discretion  as  to  the 
amount  of  the  surplus  which  should  be  dis- 
tributed rested  *n  tlio  (^rcers  of  the  defend- 
ant, it  cannot  he  g.iid  tl\;\\  the  plaintiff  is 
entitled,  as  nm^ter  of  lav  to  recover  the 
amount  claimed  in  h  s  r(»ri  plaint. 

While  tie  ^onipl-'int  j'liv^»f;c9  that  the  de- 
fendapt  dc< 'ai<'d  its  sMiplus  to  be  more  than 
.$-t;i  (M)0(>'H»  i:]i(>n>  is  no  allegation  as  to  the 
•1  mount  of  it-  tiutstanding  policies,  or  the 
)iro]KirLiou  which  the  surplus  bears  to  the 
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amount  of  its  exietins  insurance.  Nor  does 
it  show  that  the  surplus  is  in  any  way  dis- 
proportionate or  unnecessary  to  the  proper 
security  of  the  amount  of  such  outstanding 
insurance,  if,  as  was  stated  upon  the  argu- 
ment, the  amount  is  $1,000,000,000,  the  sur- 
plus would  be  only  about  4^  per  cent  of 
the  amount  of  its  contingent  liabilities. 
Therefore  there  is  nothing  in  the  complaint 
to  show  that  the  surplus  is  more  than  snould 
be  retained  by  a  prudent  management  for 
the  security  and  benefit  of  its  policy  holders. 
It  is  said  that  the  charter  provides  for  a 
distribution  of  the  entire  surplus  when  as- 
certained. We  find  no  such  provision  in  it. 
What  it  does  provide  is  that,  when  ascer- 
tained, ench  policy  holder  shall  be  credited 
with  an  equitable  share  of  the  surplus,  to  be 
determined  and  applied  in  the  manner 
stated,  and  that  the  earnings  and  receipts, 
over  and  above  the  dividends,  losses,  and  ex- 
penses, shall  be  accumulated.  Hence,  if  we 
assume  that  the  charter,  and  not  the  con- 
tract, is  to  control  (which  we  by  no  means 
hold),  then  the  question  at  once  arises,  Who 
is  to  determine  what  an  equitable  distribu- 
tion of  the  surplus  is?  Or, in  other  words, the 
question  is,  Wlio  is  to  determine  how  much 
of  the  surplus  shall  be  distributed  to  the 
policy  holders,  and  how  much  shall  be  ac- 
cumulated and  retained  for  the  security  of 
the  society  and  its  members?  Manifestly, 
that  question  is  to  be  decided  by  the  officers 
and  managers  of  the  defendant,  who  are  to 
exercise  their  discretion  in  determining  it, 
having  in  view  the  present  and  future  con- 
tingencies of  the  business.  In  the  absence  of 
any  allegation  of  wrongdoing  or  mistake  by 
them,  their  determination  of  the  question 
must  be  treated  as  proper,  and  their  appor- 
tionment of  the  surplus  is  prima  facie  to  be 
regarded  as  equitable.  Uhlman  v.  New  York 
L.  fns,  Co,  109  N.  Y.  421,  17  N.  E.  368. 

There  is  no  allegation  that  the  amount  of 
the  fund  held  by  the  defendant  is  greater 
Ihan  is  required  by  a  prudent  management 
to  meet  the  possible  and  probable  emergen- 
cies of  its  business,  nor  that  the  plaintiff 
has  been  inequitably  treated  as  between  him- 
self and  the  defcnaant's  other  policy  hold- 
ers. Whether  the  discretion  exercised  by  the 
defendant's  officers  was  or  was  not  equita- 
ble could  not  be  determined  by  the  court  un- 
less an  ac«.ounting  by  the  defendant  was  had, 
and  after  a  full  investigation  and  ascertain- 
ment of  the  exact  situation  and  condition 
of  its  affairs.  Confessedly,  that  was  not  the 
purpose  of  this  action. 

Moreover,  when  the  plaintiff  obtained  his 
policy,  he  knew,  or,  at  least,  could  have 
easily  ascertained,  what  principles  and 
methods  the  defendant  adopted  in  the  dis- 
tribution of  its  surplus,  and  that  they  were 
the  same  as  were  employed  by  all  the  suc- 
cessful mutual  insurance  companies  doing 
business  in  this  state.  Presumptively,  the 
plaintiff  knew  that  the  defendant  had  an 
undistributed  surplus  amounting  to  more 
than  $8,000,000  at  the  time  his  policy  was 
ii^sued,  and  that  it  was  an  added  security 
thereto.  That  fact  may  very  well  have  been 
an  inducement  to  him  to  take  a  policy  in 
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the  defendant's  company.  Thus,  it  is  quite 
evident,  not  only  tnat  the  plaintiff  knew 
that  the  society  accumulated  a  portion  of  its 
surplus  each  ^ear,  but  that,  independently 
of  the  provisions  of  the  policy,  he  under- 
stood and  consented  to  the  principles  and 
methods  adopted  and  carried  out  by  the  de- 
fendant iu  iti  distribution. 

Furthermore,  the  facts  allef^ed  fail  to 
bhow  that  the  plaintiff  was  entitled  to  any 
portion  of  the  undistributed  fund.  The  sub- 
!>tr.nce  of  his  allegations  as  to  that  fund  and 
its  distribution  is  that,  by  the  defendant's 
distribution  of  a  portion  of  its  surplus  in 
1805,  his  proportion  of  $2,002,954.23  was 
$328,  and  that,  if  the  fund  of  $43,277,179 
was  distributed  in  the  same  manner,  $7,- 
087.38  would  be  placed  to  the  credit  of  his 
policy.  He,  however,  fails  to  allege  anv 
facts  which  show  that  any  surplus  which 
was  not  credited  to  his  policy  was  available 
for  or  could  properly  or  equitably  be  thus 
employed.  The  remaining  fund  may  have 
equitably  belonged  to  other  policy  holders, 
who  held  a  different  kind  of  policy,  and  who 
belonged  to  a  separate  class,  to  which  it  was 
properly  dedicated.  This  fund  may  have 
been,  and  doubtless  was,  necessary  to  the 
proper  security  of  the  various  holders  of 
the  defendant's  policies  and  to  the  proper 
and  successful  transaction  of  its  business. 
The  plaintiff  avers  no  facts  which  disclose 
that,  under  the  provisions  of  his  policy,  he 
acquired  aiiy  interest  in  that  portion  of  the 
surplus  which  represented  the  accumulation 
of  a  part  of  the  defendant's  earnings  for 
fortv  years,  and  which  remained  after  it 
paid  the  plaintiff  the  portion  which  its  offi- 
cers had  from  time  to  time  determined  as 
equitably  belonging  to  him.  Before  the 
plaintiff  was  entitl^  to  recover,  he  was  re- 
quired to  show  that  under  his  contract  he 
had  some  legal  title  to  or  interest  in  the 
fund  in  the  defendant's  possession.  His 
allegation  is  that,  if  that  fund  was  divided 
as  an  amount  in  which  he  had  an  interest 
was  previously  divided,  he  would  be  en- 
titled to  receive  the  sum  mentioned  in  the 
complaint.  That  allegation  in  no  way 
shows  that  he  had  any  interest  in  that 
fund,  or  that  he  was  entitled  to  receive  from 
the  defendant  the  amount  claimed  or  any 
other  amount.  The  requirements  of  a  valid 
complaint  are  that  it  shall  contain  a  plain 
and  concise  statement  of  the  facts  which 
constitute  a  cause  of  action.  That  re- 
quirement has  not  been  fulfilled  in  this  case. 
As  we  have  already  seen,  the  plaintiff  has 
failed  to  state  sufficient  facts  to  disclose  that 
he  has  any  right  or  interest  in  the  fund  of 
which  he  seeks  to  recover  a  part 

The  contract  between  the  parties,  the  de- 
fendant's charter,  and  the  statute  of  1872 
are  all  to  the  effect  that  the  distribution  of 
its  surplus  by  the  defendant  was  to  be  based 
upon  principles  of  equity  and  controlled  by 
the  discretion  of  the  defendant's  officers. 
Under  the  policy,  it  was  only  the  proportion 
of  the  surplus  which  equitably  belonged  to 
it  that  was  to  be  credited  to  it  and  paid  to 
the  plaintiff.  Therefore,  before  any  amount 
of  the  surplus  was  available  as  a  credit  up* 
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on  the  plaintiff't  policy,  the  proportion 
whidi  equitably  belonged  to  him,  or  should 
be  credited  to  lue  policy,  must  be  ascertained 
and  determined.  Until  that  was  done,  no 
action  at  law  to  recover  any  portion  of  it 
could  be  maintained.  Such  an  ascertain- 
ment and  determination  was -a  condition  pre- 
cedent to  the  right  of  recovery.  It  may  be 
that,  if  the  defendant  had  failed  or  refused 
to  ascertain  and  distribute  the  proportion 
of  the  surplus  which  equitably  belonged  to 
the  plaintiff,  he  could  compel  it  to  act,  and 
determine  the  amount.  Stul,  until  that  was 
done,  no  action  at  law  for  its  recovery  could 
be  maintained. 

These  considerations  render  it  manifest 
that,  upon  the  facts  all^^d  in  his  com- 
plaint, the  plaintiff  is  not  entitled  to  re- 
cover. Kliminating  from  it  the  conclusions, 
inferences,  and  construction  of  the  pleader, 
and  considering  only  the  averments  of  fact, 
it  fails  to  show  any  right  in  the  plaintiff  to 


maintain  this  action.  No  facts  are  alleged 
which  »how  that  the  plaintiff,  under  his  pol- 
icv,  had  any  actual  interest  in  the  funa  of 
which  he  seeks  to  recover  a  part.  By  its 
terms,  he  iM>s8e9sed  no  legal  right  to  any 
part  of  the  defendant's  surplus,  except  in 
that  portion  which  its  officers  determined  to 
distribute  iimong  the  holders  of  its  policies, 
and  an  action  at  law  could  not  be  main- 
tained until  that  determination  was  made. 
It  follows  that  the  order  and  interlocutory 
judgment  of  the  Appellate  Division  revers- 
ing the  interlocutory  judgment  entered  upon 
a  decision  of  tho  special  term  should  be  re- 
versed, that  the  interlocutory  judgment  of 
the  special  term  should  be  affirmed,  with 
costa  to  the  appellant  in  all  the  courts,  and 
that  the  question  certified  to  this  court 
should  be  answered  in  the  negative. 

All  concur,  except  Vamit  J.,  not  voting. 
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STATE  PRISON  OF  NORTH  CAROLINA 

etal. 

V. 

William  H.  DAY,  Appt, 

(124  N.  C.  862.) 

1.  Tbe  leflTlsIature  K«a  povrev  to  pro- 
Tide  for  the  appointment  of  a  prison 
•nperlntendent  under  a  constitutional 
provision  requiring  It  to  provide  for  the  erec- 
tion and  conduct  of  the  prisoii. 

9.  A  transfer  ^vltliln  the  meanlnar  of  m 
eonstitntlonal  provision  prohibiting  It 
during  the  term  of  an  Incumbent,  and  not  an 
abolition  of  the  office  of  prison  superintend- 
ent. Is  effected  by  a  statute  Incorporating  a 
prison,  abolishing  the  office  of  superintend- 
ent, and  placing  the  management  under  di- 
rectors. If  the  prison  and  the  duties  of  man- 
agement are  essentially  the  same  after  as  be- 
fore the  passage  of  the  statute. 

S.  The  natnre  or  eharaeter  of  a  state 
prison  Is  not  chanared  by  a  statute  In- 
corpora  ting  It,  by  the  fact  that  new  power  Is 
conferred  on  the  management  to  sell  or  lease 
the  lands  belonging  to  the  Institution. 

4.  €?onilnnatlon  by  the  senate  Is  mot 
neeessary  In  case  of  the  appointment  by 
the  gOTernor  of  a  superintendent  of  the  state 
prison  to  fill  a  Tacancy. 

(Clark,  J.,  dissents,} 

(April  11,  1899.) 

APPKAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Wake  County  in 
favor  of  plaintiffs  in  an  action  brought  to 
recover  possession  of  the  state's  prison  prop- 
erty ana  to  get  control  of  the  convicts  tnere^ 
in.  Reversed. 
The  facts  are  stated  in  the  opinion. 

NoTB. — ^As  to  constitutionality  of   abolishing 
effloe,  see  also  State  ew  rsl,  Gibson  t.  Fried  ley 
(lad.)  21  L.  B.  A.  634. 
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Messrs,  J.  O.  MaoRaot  Arffo  ib  Snow, 
and  T.  N.  Hill,  for  appellant: 

The  position  of  superintendent  of  the 
penitentiary  is  a  public  office.  It  is  de- 
clared so  to  be  by  the  acts  creating  it  and 
attempting  to  abolish  it»  and  by  Uie  deci- 
sions of  this  court. 

Laws  1897,  chap.  219,  9  4;  Acts  1899,  S 
12;  State  ex  rel,  Clark  v.  Stanley,  66  N.  C. 
59,  8  Am.  Rep.  488;  Eoke  y.  Henderson,  15 
N.  C.  (4  Dev.  L.)  1,  25  Am.  Dec.  677. 

An  office  is  property,  and  an  incumbent 
has  the  same  right  to  it  as  to  any  other  prop- 
erty. 

Hoke  y.  Henderson,  15  N.  C.  (4  Dev.  L.) 
1,  25  Am.  Dec.  677 ;  King  v.  Hunter,  65  N. 
C.  609,  6  Am.  Rep.  754;  Gotten  y.  Ellis,  52 
N.  C.  (7  Jones,  L.)  548;  State  ew  rel.  Walser 
V.  Bellamy,  120  N.  C.  219,  27  8.  E.  113. 

An  incumbent  cannot  be  deprived  of  this 
property  without  default  and  by  legislative 
enactment,  because  it  is  in  violation  of  tiiat 
provision  of  the  Constitution  which  pro- 
hibits deprivation  of  property  but  by  the 
law  of  the  land. 

Const,  art.  1,  §  17 ;  State  ew  rel.  Yann  v. 
Pipkin,  77  N.  C.  410;  Hoke  v.  Henderson, 
15  N.  C.  (4  Dev.  L.)  21,  25  Am.  Dec.  677; 
Gotten  V.  HUis,  52  N.  C.  (7  Jones,  L.)  545; 
Hoke  V.  Henderson,  14  N.  C.  (3  Dev.  L.)  12; 
State  ew  rel.  Walser  v.  Bellamy,  120  N.  C. 
220,  27  8.  E.  113. 

The  legislature  cannot  take  from  the  of- 
ficers the  substance  of  the  office  and  trans- 
fer it  to  another,  to  be  appointed  in  a  dif- 
ferent manner  and  to  hold  by  a  dif- 
ferent tenure,  although  the  name  of  the  office 
is  changed,  or  the  duties  divided,  and  the 
duties  assigned  to  two  or  more  officers  under 
different  names. 

Warner  v.  People  ew  rel.  Gonner,  2  Dcnio, 
272,  43  Am.  Dec.  740;  People  ew  rel.  Bolton 
V.  Albertson,  55  N.  Y.  50;  Throop,  Pub.  Off. 
§  20. 
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As  a  neoessary  and  ineritable  deduction 
from  the  principle  that  an  office  or  public 
agency  is  property  in  the  incumbent,  it  fol- 
lows that  he  has  title  to  the  right  to  per- 
form its  functions  and  to  receive  its  emolu- 
ments. 

King  ▼.  Hunter,  65  N.  C.  609,  6  Am.  Rep. 
754;  State  em  rel,  Waleer  v.  Bellamy,  120  N. 
C.  219,  27  S.  E.  113;  U.  S.  Const  art.  1,  9 
10;  Fletcher  v.  Peck,  6  Cranch,  87,  3  L.  ed. 
162 ;  Pennoyer  v.  Keff,  95  U.  S.  7 14,  24  L.  ed. 
505;  Wilson  V.  Vortk  Carolina  ex  rel.  CabU 
veil,  109  U.  S.  580,  42  L.  ed.  805,  18  Sup.  Ct. 
Kep.  435;  Butler  t.  Pennsylvania^  10  How. 
402,  13  L.  ed.  472;  Head  v.  University  of 
Missouri,  19  Wall.  520,  22  L.  ed.  100. 

The  act  of  1899  being  for  a  single  purpose, 
being  one  connected  Rcbeiiie,  so  tiiat  the  gen- 
eral purposes  of  the  act  will  fail  if  in  part 
unconstitutional,  the  wliole  is  unconstitu- 
tional and  will  be  so  declared  by  tlie  court. 

Pollock  V.  Farmers*  Loan  c(-  T.  Co.  18  l\ 
S.  601,  39  L.  ed.  1108,  15  8up.  Ct.  Kep.  i)l2: 
Allen  v.  Louisianay  103  U.  S.  80,  2i;  L.  ed. 
318;  Low  V,  Rees  Printintf  Co.  41  Neb.  127, 
24  L.  R.  A.  702,  59  N.  W/s  2:  Stale  ax  rvl. 
Cheyenne  v.  Swan  (Wyo.)  40  L.  \l.  A.  Iir*.  51 
T&C.209 iStateea  rel llainnr  v. /l///o«..T2  Fla. 
545,  22  L.  R.  A.  125,  14  So.  SS.S :  J'oindcrtrr 
V.  Oreenhow,  114  TJ.  S.  270,  211  L.  ed.  18.5.  5 
Sup.  Ct.  Rep.  903. 

Messrs,  C.  F.  MaoRae  nnd  Joseph  D. 
Batohelor  also  for  appellant. 

Mr.  R.  O.  Bnrton,  for  api)e'NM>H: 

The  right  of  the  legislature  to  alMilish  tlio 
office  is  well  settled. 

State  V.  Smith,  66  N.  C.  309:  Sfatr  et  rrt. 
Walser  v.  Bellamy,  120  N.  C.  212,  27  S.  K. 
113;  Ward  v.  Elizabeth  City,  121  N.  (*.  1. 
27  S.  E.  993. 

In  Bailey  v.  Caldtoell,  68  N.  C.  472,  the  of- 
fice was  established  by  the  convention,  and 
the  legislature  could  not  abolish  it.  Hence, 
the  office  remaining,  the  officer  could  not  be 
deprived  of  his  "vested  rights"  in  it. 

The  office  of  superintendent  of  the  state*s 
prison  has  been  destroyed  by  the  power  that 
created  it;  for  the  power  to  create  an  offige 
includes  the  power  to  destroy  or  abolish  !t. 

People  esD  rel,  Finlay  v.  Jewett,  6  Cal.  291. 

The  manifest  intention  of  Ute  convention 
of  1875  was  to  change  the  IfMft  «h  laid  down 
in  People  ex  rel.  Mchols  v.  Af'cXee,  08  N.  C. 
420,  by  allowing  the  general  assembly  to  reg- 
ulate the  election  to  all  offices  created  by 
statute. 

While  the  Constitution  assumes  that  there 
will  be  officers  to  conduct  the  public  institu- 
tions of  the  state,  it  does  not  provide  for 
thorn.  It  leaves  it  to  the  Vr||'.i:!ature  to  pre- 
scribe their  number,  l^ij^^Nwi  n«>«i;;\  as  well 
as  the  method  of  thchi  ||^uintnH>j[7%  or  elec- 
tion. 

State  ex  rel.  Ewart  v.  Jones,  116  N.  C. 
570,  21  S.  E.  787 :  State  ex  rel.  Holt  v.  Bris- 
tol, 122  N.  C.  245.  .-50  S.  E.  1 ;  HarrUs  v. 
Wright,  121  N.  ('.  172.  28  S.  E.  2(i9.  | 

Appointniei<tH  t<»  oti.re    pi.iy    lie    n  ade    by  | 
the  legislatuns  wlteie  the  ('(.o-lit  ..lion  doed 
not  limit  its  pnwei . 

Cooley,  Con^t.  Lim.  ItHJ,  137;  Baltimore 
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v.  State  em  rel.  Board  ef  Police,  16  Md.  376; 
Field  v.  People  em  rel.  MoOlemand,  3  III.  79; 
Fox  v.  McDonald,  101  Ala.  61,  21  L.  R. 
A.  529«  13  So.  410;  note  to  People  v.  Free- 
man (Cal.)  13  Am.  6t  Rep.  126. 

Messrs.  Sliepl&erd  A  Biiabee  also  for  ap- 
pell< 


Montsomerj,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  under  S  1  of  an 
act  of  the  general  assembly  ratified  on  the 
l.)th  of  February,  1899.  The  language  of 
that  section  is  as  follows:  ''That  in  addi- 
tion to  tlic  remedy  prescribed  by  the  Code,  S§ 
003  to  021  inclusive,  the  board  of  directors 
of  the  suite's  priHon  of  North  Carolina,  or 
the  executive  iMiard  tliere<jf,  or  both,  with 
or  without  the  jointure  of  the  state,  sha!l 
have  the  right,  in  ar  action  for  injunction 
or  manthftnus,  to  test  in  the  courts  the 
claiTus  of  any  claimant  or  claimants  to  the 
poHsetstsion,  custoily.  nnd  contiol  of  I  he  prop- 
el ty  of  the  .xtiite's  prison  and  of  the  cuiivictd 
therein  e«infine<l." 

The  objeet  of  the  statute,  then,  wan  simply 
to  have  a  lieei^ill^  hy  the  etuirtd  of  tlii«*  i|.ie.'>- 
tion:  Who  of  the  etMiMietiiitf  claimants  is 
or  are  entit'ed.  \'\  law.  to  the-  |MM!4i«A!«i<»ti  and 
eu^!o^^y  i»f  tiie  pi<i|>(i(y  of  the  ntjite'i*  prinrin 
nnd  ol'  the  eonvift'o  llieiein  eonthieil?  The 
e!nim»ht«>.  <mi  hir  mm  thin  leeonl  >ho\vs.  are 
the  phiiiitilN  on  tin*  otii*  ^ide.  and  tin*  deTiMtd- 
»i't  on  the  ollirr.  'Mii*  ri^flitA  (if  miv  ••tln-r 
|(ei>ofi  or  pi'i  "oii^  tl  iit  may  i»e  eounteled 
with  the  i*«Mii|ii«-t  iin  I  miimi^iemeiil  of  the 
>tsiteV  |ii  i^on  ail*  iiol  ii«i»\'  hrton*  ii*.  Utr  Cdii- 
sidenit  oii.  'rhi>  fiiiiit  \\-i!l  nut  anticijiale 
Ml  ;:aiti(Mi  lift  A'ei'ii  lival  einiii'aiil  •«  foi  'if- 
lice.  anil,  if  ■<*iii'h  lil  i;;:il!oii  >hiiirti  ufcitr, 
e:ic|i  vHfV  ll'tl^t  lit*  lir:ilil  iiiid  de**  ilod  oi  \\  a 
nicii-.  on  (m>i.«  |>i<t|ii'tly  4-on>t.liile(l  in  t2ic 

coil)  t.H. 

The  ^rnvei  M'T  »»'  tiie  •'*;ili».  iimjIit  I  lie  provi- 
sions of  eliaptii  'JI!'  nl  ilif  .\«-1>  nr  isnr.  .1  »- 
pointed  John  li.  Nm't'i  ^n  >  •!  inlendent  of  ih<* 
state's  prison  foi  liir  trim  «>t'  inwi  \'v;\r>.  tind 
his  nomination  \v}i'>  «tMi-e<  iid  i<i  hv  the  -i>  i- 
ate.  The  compen^nt ii  n  niiaclu-d  to  thr  n'liio 
was  a  salary  of  .^2.r)(Mi.  Atiei  ihe  adjonMi- 
ment  of  the  general  a>>enili  \  of  |.s!t7.  SmiiS 
resigned  the  supcrinteuilinrv.  nml  .1.  .M. 
Mewborne  was  appointed  hy  the  i;ii\c.  ii->r  i!i 
Smith's  place.  On  the  1st  4t:i,v  oi  .lanmny. 
1899,  a  few  days  before  the  ^t  iwiul  as^cmh  y 
of  that  year  convened,  Me.vbornc  m-s  yiio.l. 
and  the  defendant,  W.  H.  Oay, wm*  :i]i,mi Uti'l 
superintendent  to  fill  the  vaeanry.  D.iv'h 
nomination  by  the  governor  was  never  -iiit 
to  the  senate,  nor  did  that  body  contiim  t'no 
appointment.  Day,  under  his  appointlnen^ 
took  possession  of  all  the  property  of  the 
state's  prison  and  the  control  of  the  convicts. 

Til  is  action  was  brought  by  the  plainti/Ts 
to  rfc<  over  of  the  defendant  the  property  in 
Ills  |i  ssession  belonging  to  the  state  and  ap- 
;i.^i(:i  tiing  to  the  state's  prison,  and  to  get 
il)f  eimtrol  of  the  convicts  and  to  have  the 
rights  of  the  parties  declared.  In  that  way 
the  plaintilTs  seek  to  get  a  decision  by  the 
court  on  the  matter  which  it  was  desired  to 
have  settled  by  the  act  of  February,  1899. 
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The  plaintiffs'  alle^  right  of  reooYery  is 
lounded  on  the  proYisions  of  an  act  of  the 
general  assembly  ratified  on  the  26th  day  of 
January,  1809,  to  go  into  effect  on  the  10th 
day  of  February,  1809,  as  to  its  requirement 
for  tiie  deliYery  of  the  state's  prison  and  the 
conYicts  therein,  by  the  persons  then  in 
charge  of  the  state's  prison,  to  the  board  of 
directors  proYided  for  in  the  act.  As  to 
the  other  proYisions,  they  went  into  effect 
from  the  date  of  ratification  of  the  act.  Un- 
der the  proYisions  of  the  last-mentioned  act, 
the  plaintiffs,  claiming  to  be  a  board  of  di- 
rectors duly  elected  and  appointed  by  the 
general  anRembly,  allege  that  the  office  of 
superintendent  haB  been  abolished;  that  the 
property  of  the  binte  prison,  the  control  of 
the  conviet8,  and  the  conduct  of  the  prison 
were  vented  in  them  by  the  act  of  January, 
IH!)!):  and  thnt.  therefore,  they,  are  entitled 
to  the  |M»»iMi'SHion  of  the  property,  and  the 
c*<intrnl  of  tiie  convictH.  to  the  end  that  they 
n'jiy  |>io|>ei!y  extciite  their  trust.  And 
ii«:iiin.  till'  paint'lFM  nl'e^ro  ihnt  if  it  be  so 
iliiit  I  III*  i»ir:r(>  of  superintendent  was  not 
lllMlii^l  «il  hy  the  act  tif  18!M),  yet  the  defend- 
ji!it'<rf  I  l)ay'<3j  iiMiiiie  (iNi.sed  ufion  the  ratifi- 
cat'on  «»f  ti*e  act.  iNniu^e  he  was  not  nomi- 
iiaU'd  by  li.c  ;;«iverntM'  nor  his  appointment 
rtiiiiiiitiitl  i>y  the  MMialf.  The  defendant 
ti\i*i«  il  at  the  act  of  January,  1899,  though 
oil  ii'^  luce  it  pni|H*it>  to  nlK>lish  the  office  of 
MilK'i  i^tftiulcri  of  ihe  Htiite's  prison,  does  not 
in  ia^r  \INK'  that  ( froct,  that  it  simply  trans- 
fci^  thu  JKticrt  and  functions  of  the  office  of 
?'U|)erinteii4hMil  to  the  three  plaintiffs,  who 
a'ii  *:t*  tl  at  they  compose  an  executive  board, 
to  l.»  pel  foriiM'd  by  them;  and  that  such  an 
at  tempt  to  deprive  the  defendant  of  his  of- 
liet*  on  thi*  part  of  the  general  assembly  is 
contra  I  y  to  (he  provisions  of  our  state  Con- 
hiiiiii'on  I  r*ill  of  Rights,  art..  1,  S  17),  and 
1m  tliiiM*  of  the  Constitution  of  the  United 
M:iif«*  iAiim'tmI.  ail.  14,  §  1).  The  defend- 
ai:i  fii:thci-  nwYn  (hat  the  whole  act  of  1899 
i.«  \>*ul. 

'ihe  ;.'Hai  iiiih'ic  importance  of  the  matter 
i"vn'te«|.  iiiiil  the  <i p]M>arance  on  both  sides 
Ml  iMiiiii-i'l  riniiiei!t  in  the  profession  and 
h*:iii'<il  ill  I  lie  piii'n>i*p}iy,  as  wcll  as  in  the 
ilit:ii!>.  nf  i!!».  law.  naturally  prepared  the 
(tiiiii  tnt  ealMMiitc  aiid  discursive  argument 
Mii:il  ami  hy  hiief),  nnd  we  were  not  dis- 
appnirteii  ill  (itir  anticipations.  A  great 
<hal  of  tiie  Irnrning  which  was  displayed, 
hotvevei.  \vsi«4  not  new.  Many  of  the  ques- 
tions ^'i^cllJ*^ed  had  been  so  often  and  so  con- 
sistently decided  by  the  adjudications  of 
this  court  that  they  could  not  be  held  to  be 
open  questions;  as,  for  instance:  That  such 
a  place  as  that  of  superintendent  of  tho 
state's  prison,  with  its  attendant  duties,  is 
a  public  office.  State  ew  rel.  Clark  v.  jSf^an- 
ley,  GO  N.  C.  69,  8  Am.  Rep.  488;  Hoke  v. 
Henderson,  15  N.  C.  (4  Dev.  L.)  1,  25  Am. 
Dec.  077 ;  State  ex  rel.  Walaer  y.  Bellamy, 
120  N.  C.  212,  27  S.  E.  113.  That  an  office 
is  property,  and  the  incumbent  has  the  same 
right  in  it  as  he  has  to  any  other  property, 
except  that  he  cannot  sell  or  assisni  it. 
Hoke  Y.  Henderson,  16  N.  C.  (4  Dev.  L.)  1, 
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25  Am.  Dec.  677 ;  King  y.  Hunter,  65  N.  G. 
603,  6  Am.  Rep.  754;  Gotten  y.  Ellia,  52  N. 
G.  ( 7  Jones,  L. )  545 ;  State  ew  rel.  Walaer  y. 
Bellamy,  120  N.  G.  212,  27  8.  £.  113.  That 
the  general  assembly  has  the  power  to 
abolish  an  office  created  by  legislative  au- 
thority. Cotten  Y.  Ellis,  52  N.  G.  (7  Jones, 
L.)  645;  State  v.  Smith,  65  N.  G.  369;  State 
em  rel.  Walser  v.  Bellamy,  120  N.  G.  212,  27 
S.  E.  113;  Ward  v.  Elizabeth  City,  121  N. 
G.  1,  27  S.  E.  993.  That  the  legislature  can, 
except  in  those  instances  prohibited  by  the 
Gonstitution,  take  away  some  parts  of  the 
duties  of  an  officer,  and  make  a  not  inequit- 
able reduction  of  the  officer's  salary.  Cotten 
Y.  Ellis,  62  N.  G.  (7  Jones,  L.)  545;  State 
ex  rel.  Bunting  v.  Gales,  77  N.  G.  283;  King 
Y.  Hunter,  66  N.  G.  003,  6  Am.  Rep.  754.  But 
in  those  cases  it  is  also  held  that  the  officer's 
entire  salary  cannot  be  taken  from  him,  and 
thereby  starve  him,  nor  could  the  legislature 
select  a  particular  officer,  and,  by  a  special 
law  applicable  to  him  alone,  deprive  him  of 
any  material  part  of  his  duties  and  emolu- 
ments; that  the  words,  in  §  10,  art.  3,  of  the 
Gonstitution  of  1868,  viz.,  "that  the  gover- 
nor shall  nominate  .  .  .  and  appoint 
ail  officers,  whose  offices  are  established  by 
'this  Gonstitution,  or  which  shall  be  created 
hy  law,  and  whose  appointments  are  not 
otherwise  provided  for,  and  no  such  officer 
shall  he  appointed  or  elected  by  the  general 
<issembly,"  meant  appointments  not  other- 
wise provided  for  in  that  Gonstituttion ;  and 
therefore  the  governor  had,  under  that  Gon- 
stitution, the  general  power  of  appointing  to 
office  (the  exceptions  being  in  cases  where 
the  appointments  were  otherwise  provided 
for  in  that  Gonstitution),  to  the  exclusion  of 
the  legislature  ( People  ew  rel.  Nichols  v.  Mo- 
Kee,  68  N.  G.  429)  ;  but  that  the  words 
which  we  have  quoted  from  article  3,  8  10, 
of  the  Gonstitution,  and  which  appear  in 
italics  in  the  quotation,  being  omitted  in 
the  present  Gonstitution,  it  is  clear  that  the 
convention  of  1876  intended  to  alter  the  Gon- 
stitution as  interpreted  in  People  ew  rel. 
Nichols  Y.  McKee,  68  N.  G.  429,  on  that 
point,  and  to  confer  upon  the  general  assem- 
bly the  power  to  fill  offices  created  by  statute. 
State  ew  rel.  Ev)art  v.  Jones,  110  N.  G.  670, 
21  S.  E.  787.  Having  disposed  of  all  the 
above-mentioned  collateral  questions  which 
were  the  subject  of  argument  in  the  case, 
intero-ling  more  as  matter  of  constitutional 
and  judicial  history  than  as  strictly  appli- 
cable to  the  controversy  before  the  court,  by 
the  citations  of  repeated  decisions  of  this 
court,  we  can  now  come  down  to  the  discus- 
sion of  the  point,  the  real  controversy  in  the 
case;  that  is.  Was  the  office  of  superintend- 
ent of  the  state's  prison  abolished  by  the  act 
of  assembly  ratified  January,  1899?  We 
may  say,  in  limine,  that  we  have  had  no 
trouble  in  arriving  at  the  conclusion  that 
the  office  of  superintendent  is  not  an  ofrlce 
created  by  the  Gonstitution.  Section  3  of 
article  11  of  the  Gonstitution  ordained  that 
"the  general  assembly  shall  at  its  first  mt^et- 
ing  make  provision  for  the  erection  and  con- 
duct of  a  state's  prison  or  penitentiary"  and 
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that  proyUion,  in  our  opinion,  imposM  upon 
the  legislature  the  duty  of  attending  to  the 
details  as  to  the  erection  of  the  necessary 
buildings,  the  purchase  of  such  property,  real 
and  personal,  as  may  be  necessary  for  the 
uses  of  the  prison,  and  also  \o  form  such 
regulations  for  the  government  and  conduct 
of  the  prison  as  may  seem  proper.  The  of- 
ficers or  placemen,  their  salaries,  and  the 
distribution  of  their  duties,  are  all  left  with 
the  general  assembly. 

On  the  real  question  in  controversy,  the 
contention  of  the  plaintiffs  is  that  the  office 
of  superintendent  of  the  prison  was  abolished 
by  the  act  of  1800  ( 1 )  because  the  act  de- 
clared in  so  many  words,  that  the  office  was 
abolished;  (2)  because  the  responsibility 
and  actual  management  of  the  prison  are 
placed  upon  the  board  of  directors,  and 
taken  from  the  one-man  power, — ^that  of  the 
superintendent, — and  that  the  incumbent 
had  an  implied  notice  that  the  general  as- 
sembly might,  when  it- saw  fit,  take  that 
course;  (3)  because  the  act  incorporated  the 
state's  prison;  (4)  because  it  increased  the 
number  of  directors;  (5)  because  it  trans- 
ferred the  duties  attendant  upon  the  office  to 
the  board  of  directors  for  performance. 

To  aid  us  in  arriving  at  a  correct  conclu- 
sion in  this  case,  a  recurrence  to  the  true 
idea  of  the  nature  and  character  of  a  public 
office  has  been  useful  tons.  In  the  text-books 
it  is  taught  that  the  word  "office,"  in  its  pri- 
mary signification,  implies  a  duty  or  duties; 
and,  secondarily y  the  charge  of  such  duties, — 
the  agency  from  the  state  to  perform  the  du- 
ties. The  duties  of  the  office  are  of  the  first 
consequence,  and  the  agency  from  the  state 
to  perform  those  duties  is  the  next  step  in 
the  creation  of  an  office.  It  is  the  union  of 
the  two  factors,  duty  and  agency  which 
makes  the  office.  In  State  ex  rel.  Clark  v. 
Stanley,  66  N.  G.  50,  8  Am.  Rep.  488,  the 
court  said  that  "a  public  office  is  an  agen- 
cy for  the  state,  and  the  person  whose  duty 
it  is  to  perform  this  agency  is  a  public  of- 
ficer. .  .  .  The  oath  and  the  salary  or 
fees  are  mere  incidents,  and  constitute  no 
part  of  the  office."  With  that  idea,  then,  of 
what  an  office  is,  has  the  office  of  superin- 
tendent been  taken  from  the  defendant  and 
given  to  others  by  the  act  of  assembly  T  If 
the  duties  of  the  office  were  necessary  and 
useful  to  the  public,  and  they  have  been 
transferred  to  others,  who  are  exercising 
them  as  still  necessary  and  useful  to  the 
public,  and  the  statc*s  prison,  in  behalf  of 
which  those  duties  are  performed,  is  sub- 
stantially the  same  institution  as  it  was  be- 
fore the  act  of  assembly  of  January,  1899, 
was  ratified,  then,  under  all  the  decisions  we 
have  cited  in  this  case  bearing  upon  the 
point,  the  office  of  superintendent  (defend- 
ant's property)  has  been  taken  from  the  de- 
fendant contrary  to  the  law  of  the  land, — 
contrary  to  the  provisions  of  the  Constitu- 
tion of  North  Carolina  (art.  1,  8  17).  If 
the  institution,  the  state's  prison,  is  the  same 
substantially  that  it  was  before  the  passage 
of  the  act,  if  the  purposes  for  which  it  was 
established  are  the  same  now  as  then,  and  if 
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the  Bubject-matters  over  which  the  manage- 
ment and  conduct  extend  be  the  same,  then 
there  is  existing  a  contract  between  the  state 
and  the  defendant  as  to  his  office,  and  it  can- 
not be  violated  during  his  term.  The  state, 
through  the  general  assembly,  might  be  sat- 
isfied that  the  management  under  the  ex- 
ecutive board  created  by  the  directors  under 
the  act  is  the  better  plan  and  the  safer  one 
for  the  public,  yet  that  is  only  a  matter  of 
method  of  management, — a  choice  between 
two  modee  (that  is,  whether  it  is  better  for 
three  to  control  than  for  one),  and  such  a 
choice  cannot  be  made  until  the  defendant's 
term  has  expired.  A  new  method  of  distrib- 
uting the  ix>wers  and  duties  of  the  govern- 
ment and  conduct  of  the  state's  prison  may 
be  desirable,  and  the  method  undertaken  to 
be  adopted  in  the  act  of  1899  maybe  the  best, 
and  yet  such  changes  cannot  be  made  until 
the  expiration  of  the  contract  with  the  in- 
cumbent. It  has  been  suggested  that  if  the 
state  has  not  the  power  when  it  sees  fit  to 
abolish  an  office,  and  transfer  its  duties  to 
others,  an  incumbent  might  g^t  into  an  office 
for  a  very  long  term  of  years  (a  term  not 
amounting  to  a  perpetuity,  however,  which 
would  be  illegal),  and  indifferently  execute 
the  duties  of  the  office,  but  not  so  poorly  as 
miffht  amount  to  incapacity,  and  thereby 
inflict  great  injury  on  the  interest  of  the 
public  The  answer  to  that  is  that,  if  such 
should  be  the  case,  it  would  be  the  fault  of 
the  legislative  branch  of  the  government  in 
fixing  an  unusual  term  of  office,  and  not  a 
matter  reviewable  by  this  court. 

Then,  the  conclusion  of  the  case  turns  up- 
on whether  the  state's  prison  is  substantially 
the  same  institution  that  it  was  before  the 
act  of  1899,  whether  the  purposes  for  which 
it  was  esteblished  are  the  same  now  as  then, 
and  whether  the  duties  performed  by  the  de- 
fendant were  the  same  duties,  substentially, 
which  were  transferred  to  the  board  of  di- 
rectors, and  now  being  performed  by  the  ex- 
ecutive board,  under  the  act  of  1899. 

It  is  ordained  in  the  Constitution  that  the 
stete's  prison  is  te  be  used  for  the  purposes 
of  reformation  and  of  punishment,  and  that 
U  the  object  of  the  institution  now.  The  in- 
corporation of  the  institution,  if  it  be  con- 
ceded that  it  was  incorporated  by  the  act  of 
1899,  can  in  no  sense  affect  the  defendant's 
office,  if  it  has  not  otherwise  abolished  it. 
The  bare  incorporation  of  the  institution 
would  not  affect  or  alter  in  any  way  the  du- 
ties of  the  superintendent  or  any  other  of 
the  officers  or  placemen  or  employees.  With 
the  exception  of  the  power  given  in  the  act 
of  1899  to  the  directors  to  sell  or  lease  the 
lands  or  other  property  of  the  stete's  prison, 
the  duties  and  the  powers  in  all  respects  of 
the  board  of  directors,  acting  through  the 
executive  board  as  their  head,  are  in  all  re- 
specte  the  same  as  the  duties  required  of, 
and  the  powers  conferred  upon,  the  superin- 
tendent under  the  act  of  1897,  as  the  follow- 
ing analysis  and  comparison  will  show.  Un- 
der the  various  subsections  of  §  5  of  the 
Laws  of  1897,  the  duties  of  the  superintend- 
ent are  specified  in  deteil,  as  follows:      (1) 
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Under  this  subeectioii  he  is  to  receive  and  to 
have  the  custody  of  the  convicts.  'PoMt  re- 
sponsibility and  duty  are  put  upon  the  new 
bioard  of  directors,  and  their  agents,  under 
§  7  of  the  act  of  1899.  (2)  Under  this 
eubsection  it  was  made  the  duty  of  the 
superintendent  to  keep  employed  the  con- 
victa  in  the  prison  and  on  the  farms,  and  to 
hire  them  to  others.  Under  §  7  of  the  act  of 
1899  that  duty  was  devolved  on  the  board 
and  their  agents.  (3,  4,  6)  Under  these  sub- 
sections, the  superintendent  was  author- 
ized and  required  to  purchase  necessary 
articles  of  food  and  clothing  for  the  convicts, 
and  to  employ  and  take  care  of  them,  to  sell 
the  products  and  manufactured  articles,  to 
receive  and  account  for  the  proceeds  of  the 
sale  of  articles  produced  and  manufactured, 
and  to  make  a  deposit  of  the  same,  and  to 
check  it  out.  Those  duties  are  transferred 
to  the  board  of  directors  and  their  agents  by 
§  6  of  the  act  of  1899.  (6)  This  subsection 
makes  it  the  duty  of  the  superintendent  to 
take  custody  of  the  property  of  the  state's 
prison,  and  to  protect  the  same.  This  duty 
is  transferred  to  the  board  and  their  agents 
by  8§  6  and  8  of  the  act  of  1899.  (7)  The 
auperintendent  is  authorized,  under  this  sub- 
section, to  appoint  the  subordinates,  such  us 
wardens,  physicians,  supervisors,  overseers, 
guards,  and  employees.  These  subordinates, 
designated,  under  the  act  of  1899  as  war- 
dens, physicians,  managers,  supervisors,  or 
overseers,*  are  to  be  appointed  by  the  board 
of  directors,  through  the  executive  board,  by 
§§  5  and  9  of  the  act  of  1899.  (8)  Under 
this  subdivision  there  is  imposed  upon  the 
superintendent  the  duty  of  rendering,  at  the 
end  of  each  year,  to  the  board  of  directors, 
a  statement  of  all  financial  transactions  of 
the  state's  prison  for  the  preceding  year,  to- 
gether with  an  inventory  of  all  property  on 
hand  and  its  value.  Those  duties  are  re- 
quired to  be  performed  by  the  agents  of  the 
directors,  the  executive  board,  under  SS  ^ 
and  6  of  the  act  of  1899.  Under  chapter 
210  of  the  Laws  of  1897,  the  board  of  di- 
rectors were  a  general  supervisory  power. 
By  the  act  of  1899,  the  board  of  directors, 
through  the  executive  board,  are  clothed,  not 
only  with  a  general  •supervisory  authority, 
but  with  all  the  functions,  and  with  all  the 
duties,  of  the  superintendent,  and  with  the 
power  to  distribute  those  functions  and  du- 
ties among  themselves  or  others. 

If  we  have  not  fallen  into  error  in  the 
above  analysis  and  comparison, — and  we  feel 
confident  that  we  have  not, — then  no  new  du- 
ties for  the  government  of  the  state's  prison 
have  been  imposed,  nor  have  any  new  powers 
been  granted  to  any  persons,  except  the  power 
granted  to  the  board  of  directors  to  sell  or 
lease  the  lands  of  the  state's  prison,  and 
which  additional  po\«er,  we  think,  does  not 
alter  the  nature  or  the  character  of  the  insti- 
tution. No  function  or  duty  that  was 
formerly  performed  or  imposed  upon  the 
superintendent  is  abolished.  The  functions 
and  duties  of  that  office  are  still  necessary  to 
the  public  welfare.  They  have  not  been  abol- 
ished ;  they  have  been  simply  transferred  to 
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others.  That  cannot  be  done  according  to 
the  law  of  the  land.  State  ex  rel.  Walaer 
V.  Bellamy,  120  N.  0.  212,  27  S.  E.  113; 
Hoke  V.  Henderson f  15  N.  G.  (4  Dev.  L.)  1, 
26  Am.  Dec.  677 ;  Cotten  v.  Ellis,  62  N.  C.  (7 
Jones,  L.)  545.  That  three  of  the  directors 
have  been  made  the  governing  head  of  the 
institution,  under  the  name  of  "executive 
board,"  and  that  to  them  the  duties  and 
functions  of  the  office  of  superintendent  have 
been  transferred,  does  not  change  the  appli- 
cation of  the  law.  It  is  the  ssme  as  if  the 
duties  of  the  office  had  been  transferred  to 
one  person.  It  is  not  a  valid  argument  to 
contend  that  the  executive  board  can  con- 
duct the  state's  prison  in  a  better  and  more 
satisfactory  manner  than  can  one  roan,  it 
may  be  true  in  point  of  fact,  and  that  plau 
can  be  tried  at  the  end  of  defendant's  term 
of  office.  The  contract  of  the  state  with  the 
superintendent  must  be  kept.  In  Throop, 
Pub.  Off.  §  20,  it  is  said:  "Nor  can  the 
legislature  take  from  thQ  officer  the  substance 
of  the  office,  and  transfer  it  to  another,  to  be 
appointed  in  a  different  manner,  and  to  hold 
by  a  different  tenure,  although  the  name  of 
the  office  is  changed,  or  the  office  divided,  and 
the  duties  assigned  to  two  or  more  officers 
under  different  names."  That  principle  of 
law  was  announced  in  Warner  v.  People  ew 
rel.  Conner,  2  Denio,  272,  43  Am.  Dec.  740, 
and  also  in  People  ex  rel.  Bolton  v.  Albert- 
son,  66  N.  Y.  60.  The  section  in  Throop, 
and  the  decisions  in  Warner  v.  People  ex 
rel,  Conner,  2  Dcnio,  272,  43  Am.  Dec.  740, 
and  People  ex  rel.  Bolton  v.  Alhertson,  65  N. 
Y.  50,  are  in  connection  with  offices  created 
by  constitutional  provision.  But  that 
makes  no  difference  in  Noith  Carolina. 
Under  our  decisions,  you  cannot  oust  an  in- 
cumbent of  an  office,  and  continue  the  office 
afterwards,  and  this  rule  applies  to  offices 
created  by  the  Constitution  as  well  as  to 
those  created  by  the  legislature. 

It  was  not  necessary  for  the  appointment 
and  nomination  of  the  defendant  to  have 
been  confirmed  by  the  senate.  There  was  a 
vacancy,  due  to  the  resignation  of  Mewbome. 
The  governor  never  makes  a  nomination  to 
fill  vacancies  in  office.  He  does  that  alone, 
in  all  cases,  as  was  decided  in  People  ex  rel. 
Battle  V.  if  elver,  68  N.  C.  467.  The  defend- 
ant is  entitled  to  the  possession  of  the  prop- 
erty of  the  state's  prison;  to  the  control  of 
the  convicts,  as  under  the  law  of  1897 ;  and 
to  the  right  to  execute  the  duties  of  the  of- 
fice of  superintendent  of  the  state's  prison. 

Reversed* 

Fvrolies,  J.,  concurring: 

While  I  fully  concur 'in  the  opinion  of  the 
court,  I  hope  I  will  be  pardoneid  for  briefly 
expressing  my  views  upon  this  important 
question. 

It  is  too  plain  for  argument  that  the  posi- 
tion the  defendant  held  was  a  public  office. 
I  do  not  think  this  is  denied  by  plaintiffs. 
This  being  so,  he  had  a  property  in  this  office 
that  could  not  be  transferred  to  another  or 
to  others.  This  is  the  law  of  this  state,  and 
it  has  been  so  held  by  this  court,  in  every 
case  involving  this  question,  from  Hoke  v. 
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Henderson,  15  N.  G.  (4  Dev.  L.)  1,  25  Am. 
Dec.  677,  to  the  present  time,  without  a  sin- 
gle exception.  It  is  true  that  it  is  argued 
for  plaintiffs  that  McDonald  v.  Morrow,  119 
N.  0.  666,  26  S.  E.  132,  and  Ward  v.  EU> 
abeih  City,  121  N.  C.  I,  27  S.  E.  993,  are  not 
in  accord  with  Hohe  T.  Henderson;  but,  up- 
on examination,  it  will  be  fomid  that  this  is 
not  so.  Ifohe  v.  Henderson  is  cited  with  ap- 
proval in  lH)th  these  cases.  The  act  under  dis- 
cnsMion  in  McDonald  v.  Morrow  was  the  elec- 
tion hiw  of  1805,  and  in  that  act  it  was  pro- 
vided that  such  appointments  as  those  un- 
der <Miitsid<u-ation  were  void,  and  the  court, 
in  (Ml|l^•lit'rinor  the  case,  stated  that,  as*  they 
c'aiti.eil  to  liiild  under  that  act,  it  must  be 
held  tliMt  tliey  took  siiliji*fl  to  the  terms  of 
the  iK'l  tlicy  rlMiiiieil  Ui  Imld  iiiulcr.  Tiicn* 
w'jis  i!n  i(it(>>ttf>ii  pieMMiiid  in  l!iiit  case  a>4  to 
the  ie;M:il  fil  tlie  ^iMtiili-  nr  Ilit>  alio'ition  of 
tl»e    i'liu-es    r  s«  lunl    liv    t.l'e    delMiidaiits.      !  ii 

Wnni  V.  i:iiz'ihrth  nil/,  i-n  x.  c,  i.  n  s.  k. 

ft- .'{.  the  iiaiiditr  t'iiiicd  in  1ii»«  aetiriii  npui 
two  <im>iiih|o:  Thsit  l!ie  e(»r)ior!ition  linih-i' 
wllirli  I  «•  i''ii'l»'i»i  |u  iin'd  nlUee  had  hc-i'M 
ahM'iori-il.  ni:<i  :i  ri«'>v  imh  |inratinn  ereateti. 
oiii  nf  hfvv  It'll  ilmy.  and  ite.v  |io;>ir:ilifjn,  to 
}i  \«iv  "HJil  e.Nlnit  ;  a 'id  l"i»i  I  he  t'lirlher  vr.- 
ho>i  thai  \'i'  h}id  ah:Midniied  Iii*«  r'aiiiii  In  th** 
oll're.  .hiy-i'i-e  I'laik  winte  the  ojinioii  «if 
Ihi*  rouit  ill  W'nni  V.  lllizuUetU  Citij.  in 
wiiirh  hr  r'lrd  Willi  iijtjMiivai  b»'lh  il  *l:r  v. 
lifutlrisim  iiuil  Mrilnmihl  \.  MniiOir,  and 
di>l»iiyiii?l  « d  that  ejiM-  fmiii  t<lnlt'.  t:x  rr'.. 
y/iilstr  V.  lirUtiiity.  So.  I  iejie:«t  tluit  there 
io«  not  a  I';!*!*  \t*  1 1>  fctiind  ifi  niir  Keiiuiti*  tint. 
iU'Vr-  iml  K  e<t«i|ii/c  thi'  d(M'finie  liiid  do\v;i  IM 
///;'. e  V.  iU  tnhisnu  !»•  he  ilic  l;i  v  in  this 
htiite.  It  In.-  I«en  hi  1.1.  rxei  f^im-e  it  was  de- 
l'\iM«l  in  \>.'.'.:\.  li»  hi-  thi*  leaditi^r  ease  on 
lhi>  >iihjirl.  sitid  i?«  rly!ed  liy  Cliief  .hi*t  "•••.• 
I'lMifon  n-  "rill  ;rri':«l  ni  nv  o|'  U':irninj."' 
'rirr.t  e:i*r.  .-i'  d  i-vi-lV  eiM*  -4in«'e  thiit  ••;»*••. 
»li5Tii>''ii:i:  I  lie  ii"lil  nf  ail  i»  eilinheiit  In  lni!d 
lii'»  I'lVee.  \\vi*j.u'/A'>  I  III'  ri^il.t  of  ihe  If/ii^'u- 
tuie  !'•  }ilH»*i-h  ii  h*;fi-'*jitiM'  «»ir.i'i'.  Jintj  that 
when  ll.f  <'li'.i«'  |j»  jilnj-lnMJ  the  ri;il,l  *A  in.- 
incuilda'iit  to  I  n'd  it  if  ;:«Mii'.  heeirife  ihen'  •- 
no  office  t<»  hoiil.  Ilul  all  tin*  it'^mMiMl  e;is">. 
from  Hoke  v.  //  n  i  •»si,ii  do  vm  |(»  and  iii'-hid' 
ing  State  ex  I'l.  W'-t''*  •»  v  /;  11  in;.  IJ'^  \  f. 
212,  27  S.  E.  li:{.  I.o'd  tlmi.  m  hivt.  i!i,.  rJ- 
fect  of  ousting  tin*  inr.nr  l»ci!i  luv'ou*  'r** 
teim  expires..  th«*  o'V-c"  m;!-!  !»•  ali«d  s'imI: 
that  it  is  not  suflieienl  to  »'ee*nie  that  it  is 
abolished  when  it  is  not  ah*  i-li-Ml :  tlint  th«» 
office  is  intangible,  and  e«»M»'i-i-  in  the  duties 
of  the  office,  and  while  tlii"»e  dnl'o  are  con- 
tinued the  oHice  is  continne.l.  The  dis- 
cussion then  comes  down  to  thi'^:  Are  the 
duties  of  the  office  the  dclefidant  Indd 
abolished,  or  are  they  transferred  tc»  otiieis? 
In  discussing  this  question,  I  do  imt  ex- 
pect to  enter  into  a  discussion  of  polieie- 
that  might  influence  me  if  I  were  acting  as 
a  legislator;  nor  do  I  expect  to  count  the 
number  of  lawyers  in  the  legislature  that 
passed  this  act,  nor  do  I  expect  to  impugn 
their  motives,  as  it  seems  to  be  thought  I 
will  if  1  am  of  the  opinion  that  the  act  is 
unconstitutional.  This  kind  of  argument 
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should  have  no  weight  with  an  independent 
judiciary.  If  this  suggestion  is  true,  it  con- 
victs every  judge  that  has  ever  occupied  a 
seat  on  this  court  of  being  guilty  of  im- 
pugning the  motives  of  the  legislature, — 
Taylor,  Henderson,  Ruffin,  Pearson,  and  all 
their  associates.  If  this  were  so,  I  suppose 
there  would  never  be  another  act  of  the 
legislature  declared  unconstitutional.  I 
hope  that  I  may  never  be  influenced  in  the 
discharge  of  what  I  consider  my  duty  by 
such  consideration.  I  propose  to  regard 
this  legislature  just  as  1  would  any  other 
legislature,  and  to  deal  with  its  legislation 
just  as  I  would  any  other  legislature, — juftt 
as  I  did  the  legislntureof  1803, — and  1  agreed 
with  tiie  court  in  an  opinion  declaring  a 
s»iiii'«r  act  pa!*Red  by  that  legislature  uneon- 
stilnt'ot^al.  And  in  doing  so  1  did  mit  im- 
I»ni:n  their  niot'vpH,  nor  do  I  Miippose  an/ 
oil«'r  men  her  of  the  (Hiurt  did.  I  snjijinse 
iluit  l"«r'slatinp  tIioii;r!it  the  act  of  I.S''.'».  re- 
vifvvid  hy  this  com  t  in  Slate  tx  rrl.  W'ulsf-r 
v.  Ii  'Ho  in  If,  i«in,it  int  ioinil.  iind  I  sipipose  the 
le«rishilure  of  IS!H»  thoiivht  th'<  net  e'»n- 
st.iintioi'al :  hiit.  when  it  (Mimes  hefoie  its  fur 
M'V'ew,  I  «*jinn«t  he  ;^overneti  in  my  ojiinioii 
of  l!je  law  liv  whnt   llu'V  nmv  luive  llM»u'jht. 

It  i>  e«inl<ni!(d  that,  if  we  sii>t>iiM  the  de- 
fense and  i(>sloM>  I  III*  defemiant  to  his  ollicn, 
theie  is  dai'^'er  iilieiid  of  n*4 :  tliat  we  nii;r)it 
iri  t  a  le;r''*'alMte  lluit  woii'd  extend  Iho 
leinis  of  oir.ee  to  teinind  even  to  twenty-Hve 
veats.  f  do  »M't  think  \«  e  are  liki'^v  to  havo 
a  Ie""islatnie  tlirt  wou'd  be  so  ievointiouary 
as  t!.at.  Itiit  what  if  we  tdioiild.  is  this  the 
fonni'  t<»  Ik*  ajipfjiel  ti»  for  relief?  The 
leadiri-r  en'-e  of  lln'.r  v.  Ih'itth'rstni.  in  which 
('hii'f  diutice  Kiidln  delivereil  his  great 
o;niiioi  .  wa*  a  i-aM*  in  which  Heiiderson,  the 
«!efc/t|laiit.  «-'aimcd  to  have  an  t^llicc  for  lifrt, 
sii:d  the  couM  sii^'tiiincii  his  e'liiin. 

It  seent<  lo  nie  thai  defendant's  c'aim  is 
looked  upon  with  di'ta\or.  as*  le^tinir  upo'i 
an  art  pji.''>ed  Iv  tin-  leir'"«'at  me  of  I -117.  I 
I'o  iM't  know  th:'t  it  ^liiuril  hi*  di-i'iedited  on 
t'lMl  aceomil.  I'lit  when  it  iipprais  ihiit  the 
net  of  l^-tJiT  wa<  hill  ill-  ii'-emirtniiMit  of  the 
ai-l  of  I  >'!'."!.  iniili-r  \>  hirh  lit"  pjiilv  in  jiosses- 
^lo"  I'f  I '  (•  p"trli"'l  111  y  ill  IS!i"i  I  (lie  nanio 
iiailv  ll:  I  'i;i-'e:i  I  In-  :b<  1  of  IS!!:!  I  l:ehl  over 
in  v.o  at  rii  ••I  ll;t'  art  n|  IS!».'».  it  does  not 
-«-iMM  Id  iin"  tlisit  il  -lioitM  he  ilisi-reditcd 
h-r-MiM'  it  WM"  !  :i-<  d  l>v  ihe  Ic'/islaturc  of 
ItSHr.  If  lie  ol.j  .1  of  the  Met  of  1899  was 
simply  to  get  rid  of  the  olVnv  tif  superintend- 
ent, as  contended,  why  was  it  tliat  the  legis- 
lature did  not  simply  abolish  that  office,  and 
leave  the  institution  to  the  management  of 
the  board  of  directors?  They  were  there, 
and  were  substantially  the  same  as  they 
were  before  the  passage  of  the  act  of  1893, 
which  created  the  office  of  superintendent. 
If  the  object  was  simply  to  abolish  the  office 
of  superintendent,  why  did  they  not  do  this, 
and  let  the  matter  stand  there?  Why  did 
they  appoint  twelve  new  directors, and  estab- 
lish an  executive  board  of  three,  to  do  the 
same  thing  the  superintendent  had  to  do? 

Great  stress  is  laid  on  the  fact  that  three 
are  to  do  what  one  did«  and  the  "one-man 
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pow«r"  is  appealed  to.  Is  this  one-man 
power  the  question  before  usT  It  seems 
almost  to  be  conceded  that,  if  the  duties  of 
the  superintendent  had  been  tranfl^ferred  to 
one  nian«  the  act  would  have  been  unconsti- 
tutional. What  difference  does  it  make  to 
the  defendant  whether  his  office  is  given  to 
one  or  to  three?  While  we  do  not  propose 
to  discuss  policies,  this  kind  of  legislation 
has  a  history  in  this  state,  to  be  learned 
from  the  records  of  this  court  and  its  report- 
ed cases.  In'  1871-72  the  legislative  power 
and  the  executive  power  of  the  state  were 
in*  the  hands  of  different  political  parties. 
The  legislative  power  undertook  to  take 
charge  of  the  penal,  charitable,  and  benefi- 
cent institutions  of  the  state  before  the 
terms  of  those  in  office  had  ejcpired.  But 
they  failed,  as  may  be  learned  from  People 
ex  rel.  Battle  v.  Molver,  08  N.  C.  467 ;  Peo- 
pie  ex  rel.  Badger  v.  Johnson,  68  N.  C.  471 ; 
People  ex  rel.  Niohols  v.  MoKee,  68  N.  C. 
429;  People  ex  rel  Walker  v.  Bledsoe,  68 
N.  C.  467.  In  1895  the  legislative  power  of 
the  state  was  in  the  han(£  of  one  political 
party,  and  the  executive  power  in  the  hands 
of  another  political  party,  and  the  legisla- 
tive power  undertook  to  take  charge  of  the 
institutions  before  the  terms  of  the  officers 
in  charge  had  expired,  and  they  failed. 
State  ex  rel.  Walser  v.  Bellamy,  120  N.  G. 
212,  27  S.  E.  113.  In  1809  the  legislative 
power  of  the  state  is  in  the  hands  of  one  of 
the  political  parties,  and  the  executive  power 
is  in  the  hands  of  another  political  party, 
and  the  legislature  has  again  undertaken  to 
take  charge  of  this  institution  before  the 
terms  of  &e  officers  have  expired,  and  they 
must  fail.  The  act  considered  in  State  ex 
rel,  Walser  v.  Bellamy  in  express  terms 
abolished  the  office  of  superintendent,  the 
board  of  directors,  created  a  new  corpora- 
tion, provided  for  the  reception  of  patients 
from  Durham  and  Robeson  counties,  estab- 
lished an  insane  division  in  the  penitentiary, 
and  repealed  all  laws  in  conflict  with  that 
act.  In  fact,  every  substantial  question  in- 
volved in  this  case  was  involved  and  con- 
sidered by  the  court  in  that  case.  The 
court,  constituted  then  as  it  is  now,  declared 
that  the  act  was  unconstitutional  by  a  full 
bench  and  without  a  dissenting  voice.  I 
must  hold  now  as  I  did  then,  and  I  do  this 
without  impugning  the  motives  of  anyone, 
as  I  suppose  tiiey  thought  the  act  constitu- 
tional. 

Clark,  J.,  dissenting: 

The  management  and  control  of  the  state's 
prison  is  essentially  a  governmental  func- 
tion. It  is  an  indispensable  part  of  the  ad- 
ministration of  the  criminal  laws  of  the 
state.  No  legislature  can  denude  the  state 
of  that  power  by  giving  it  away  or  bargain- 
ing it  away.  It  is  a  stortling  contention  of 
the  defendant  that,  because  the  legislature 
of  1897  placed  the  control  of  the  state's 
prison  in  a  superintendent,  with  vast  pow- 
ers and  privil^^es,  accompanied  by  a  salary 
of  $2,600,  therefore  a  subsequent  legislature 
is  powerless  to  resume  control,  and  change 
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the  management,  because  that  would  de- 
prive him  of  his  pay.  This  is  to  make  the 
incident  of  greater  importance  than  the 
subject,  and  the  inalienable  right  of  the 
state  to  control  its  own  institutions  subor- 
dinate to  an  office  holder's  demand  for  a  sal- 
ary. If  the  legislature  could,  by  creating 
a  four-years'  term  of  office,  put  it  out  of  the 
power  of  the  next  legislature  to  assert  state 
control  of  its  most  important  institution, 
and  a  branch  of  its  administration  of  the 
criminal  laws,  it  could,  by  making  the  term 
ten  years,  twenty-five  years,  or  fifty  years, 
have  forbidden  the  people  of  North  Carolina 
from  touching  the  institution  during  those 
periods.  If  the  legislature  of  1807  could 
confer  the  great  powers  they  did  upon  the 
superintendent,  without  power  of  repeal, 
they  could  have  conferred  greater  powers, — 
the  sole  and  absolute  control  in  every  re- 
spect. To  change  this  would  necessarily 
continue  the  same  duties  in  the  hands  of 
other  parties,  and  the  defendant's  conten- 
tion is  that  that  would  be  to  substantially 
continue  his  office  in  other  hands,  and  ille- 
gal. That  is  the  proposition  before  us. 
The  defendant  claims  control  of  more  than 
1,000  of  the  state's  convicts,  possession  of 
$200,000  of  the  state's  property,  and  to  re- 
ceive $100,000  annually  from  sale  of  the 
products  of  the  state's  farms,  with  the  ap- 
pointment of  169  place-holders  in  the  state's 
service,  and  to  fix  their  salaries  and  other 
large  powers,  with  no  security  to  the  state 
but  a  bond  of  $5,000;  and  it  is  gravely  ar- 
gued to  us  that  the  legislature  could  not, 
in  discharge  of  its  governmental  functions, 
change  that  system  of  government,  because, 
under  the  new  act,  necessarily  the  same  du- 
ties would  be  discharged  by  the  directors 
and  executive  board  and  others,  and  the  de- 
fendant would  lose  profitable  employment. 
But  governments  are  established  for  the  ben- 
efit of  the  people,  and  not  that  office  holders 
may  receive  compensation.  The  last  is 
purely  incidental,  and  only  to  bo  rendered 
when  the  state  desires  and  receives  the 
services.  The  office  of  superintendent  of 
the  state's  prison  or  penitentiary  was  created 
by  legislative  enactment  (Laws  1897,  chap. 
219,  §  4),  and  therefore  it  can  be  abolished 
in  the  same  mode  and  at  the  will  of  the 
legislature.  "The  legislature  [of  1899]  had 
the  same  power  to  abolish  it  that  the  legis- 
lature [of  1897]  had  to  create  it"  State  v. 
Walker,  66  N.  G.  461.  The  only  question 
before  us  should  be,  Has  the  office  been 
abolished?  The  act  of  January  26,  1899,  "to 
provide  for  the  government  of  the  state's 
prison,"  provides  (§  12) :  "The  office  of 
superintendent  of  the  penitentiary  is  hereby 
abolished  and  all  laws  and  clauses  of  laws, 
providing  for  the  appointment  of  or  impos- 
ing any  duties  upon,  or  providing  for  any 
compensation  for,  such  officer  arc  hereby  ex- 
pressly repealed."  As  the  legislature  had 
power  to  abolish  the  office,  the  above  would 
seem  a  clear-cut,  unmistakable  expression  of 
their  will  that  the  office  has  been  abolished. 
Two  late  decisions  of  this  court  are  decisive 
of  the  point.    In  State  ex  rel.  Walser  v. 
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Bellamy,  120  N.  C.  212,  27  S.  E.  113,  alter  a 
careful  review  of  our  authorities,  it  is  said 
by  Montgomery,  J. :  "It  is  undoubtedly  the 
law  in  North  Carolina  that  an  office  [not 
created  by  the  Constitution]  can  be  abol- 
ished, and  that  as  a  result  the  officer  loses 
his  office  and  his  property  in  it.  This  is  no 
breach  of  the  contract  on  the  part  of  the 
state.  The  holder  accepted  the  office  sub- 
ject to  this  contingency.  No  one  would  con* 
tend  that,  because  an  office  was,  in  the  esti- 
mation of  the  legislature,  useful  and  neces- 
sary at  the  time  of  its  creation,  such  an  of- 
fice would  continue  to  be  forever  a  public 
necessity.  If  an  office  once  useful  snould 
become  useless  and  an  unnecessary  charge 
upon  the  people,  it  is  not  only  a  right  of  the 
legislature  to  abolish  it,  but  it  is  its  duty 
to  do  so.  And,  as  we  have  said,  every  man 
elected  or  appointed  to  an  office  created  by 
the  legislature  takes  it  with  the  implied  un- 
derstanding that  the  continuance  of  the  of- 
fice is  a  matter  of  legislative  discretion,  the 
office  depending  upon  the  public  necessity 
for  it.  In  Hoke  v.  Hendernon,  15  N.  C.  (4 
Dev.  L.)  1,  25  Am.  Dec.  677,  it  is  said  that 
'it  may  be  quite  competent  to  abolish  an  of- 
fice;' and  true  that  the  property  of  the  of- 
fice is  thereby  of  necessity  lost.  Yet  it  is 
quite  a  different  proposition  that,  although 
the  office  be  continued,  the  officer  may  be 
discharged  at  pleasure,  and  his  office  given 
to  another.  The  office  may  be  abolished,  be- 
cause the  legislature  esteems  it  unnecessary.^' 
The  latest  case  {Ward  v.  Elizabeth  City, 
121  N.  C.  1,  27  S.  E.  993)  says:  "The  city 
attorney  authorized  for  the  new  corporation 
is  an  entirely  distinct  office  from,  and  is 
not  a  continuation  of  the  office  of,  city  at- 
torney of  the  corporation  which  was  extin- 
guished by  the  act  of  the  legislature.  This 
case  differs  from  State  ex  rel.  Waleer  t.  Bel- 
lamy, 120  N.  C.  212,  27  8.  E.  113,  in  that 
there  the  new  charter  was  so  nearly  a  repe- 
tition of  the  old  one  that  it  was  held  to  be 
merely  an  amendment  of  the  former  one, 
not  a  destruction  of  it,  and  hence  the  offices, 
under  such  charter,  were  not  vacated.  Every 
one  who  accepts  an  office  created  by  legis- 
lative enactment  takes  it  with  notice  uiat 
the  legislature  has  power  to  abolish  his  of- 
fice, and  is  fixed  with  acceptance  of  all  pro- 
visions in  the  act  creating  the  office."  Fur- 
ches,  J.,  in  McDonald  v.  Morrow,  119  N.  C. 
666,  26  S.  E.  132  (top  of  page  677, 119  N.  C, 
and  page  135,  26  S.  B.) :  "The  only  restric- 
tion upon  the  l^islative  power  is  that,  after 
the  officer  has  accepted  office  upon  the  terms 
specified  in  the  act  creating  the  office,  this 
being  a  contract  between  him  and  the  state, 
the  legislature  cannot  turn  him  out  by  an 
act  purporting  to  abolish  the  office,  but 
which,  in  effect,  continues  the  same  office  in 
existence."  McDonald  v.  Morrow,  119  N. 
C.  666,  26  S.  E.  132,  and  other  cases  to  like 
purport,  are  cited  in  State  ex  rel,  Caldwell 
V.  Wilson,  121  N.  C.  425,  28  S.  E.  554,  at 
page  469,  121  N.  C,  and  page  560.  28  S.  E., 
by  Douglas,  J.,  especially  lines  in  italic  on 
p.  468,  121  N.  C,  p.  561,  28  S.  E. 

So  that  the  only  question  is  whether  the 

46  L.  R.  A. 


office  of  superintendent  has  been  aetually 
abolished,  as  the  lawmaking  power  unequiv- 
ocally has  said ;  or  shall  we  hold  that  it  has 
been  guilty  of  subterfuge,  and  has  really  con- 
tinued the  office  in  another  name,  and,  in 
fact  and  in  truth,  merely  transferred  its  du- 
ties and  emoluments  to  another  T  Is  the  of- 
fice of  superintendent  to-day  in  existenoe  un- 
der another  name?  If  not,  judgment  must 
go  against  the  defendant.  In  State  ex  rel. 
Walaer  v.  BeUamy,  120  N.  C.  212,  27  S.  £. 
113,  there  was  no  radical  change  in  the 
metiiod  of  management;  no  destroying  and 
repeal  of  previous  acts,  as  in  the  present 
case;  but  the  new  legislation,  on  its  face, 
purported  to  be,  and  was  in  fact,  a  mere 
amendment  to  previous  legislation.  The 
names  of  the  institution  and  of  the  offices 
were  somewhat  changed,  but  it  was  clear 
that  here  was  the  same  system  of  manage- 
ment, and  the  Fame  offices,  with  the  same 
functions,  the  label  being  changed.  This 
being  so,  the  court  held,  following  Hoke  v. 
HevS^reon,  that,  the  office  being  in  truth 
continued  in  existenoe,  the  officer  could  not 
be  dispossessed.  In  Ward  t.  Elissaheth  City, 
121  N.  C.  1,  27  S.  E.  993,  a  still  later  case 
(September  term,  1897),  it  was  held  that 
where  a  city  charter  was  abolished,  and  a 
new  corporation  created,  with  enlarged  ter> 
ritory,  it  was  such  a  change  that  the  city 
attorney,  under  the  old  charter,  could  not 
claim  his  salary  under  the  new.  The  change 
made  by  the  act  before  us  is  iar  more  search- 
ing and  complete  than  that  sustained  in 
Ward's  Case,  The  entire  government  of  the 
penitentiary,  as  provided  by  the  act  of  1897, 
is  abolished,  root  and  branch.  Not  only  the 
"one-man  power,"  which  dominated  under 
the  act  of  1897,  is  swept  away,  but  a  new 
system  of  government  thereof  is  established 
by  a  board  of  twenty-one  directors,  in  which 
the  old  office  of  superintendent  not  only  does 
not  exist,  but  such  office  is  totally  incom- 
patible in  every  particular  with  the  new 
form  of  government  provided  by  the  legisla- 
tive will. 

A  review  of  the  methods  of  government 
provided  for  the  penitentiary  will  be  in- 
structive. Under  Laws  1879,  chap.  333, 
and  Laws  1881,  chap.  289,  the  penitentiary 
was  governed  by  a  board  of  five  directors. 
In  Laws  1885,  chap.  119,  the  number  was  in- 
creased to  nine.  In  Laws  1889,  chap.  524,  the 
number  was  again  reduced  to  five,  and  thU 
continued  until  1893.  So  that  from  1879  to 
1893  the  office  of  superintendent  was  not  a  sine 
qua  non  in  penitentiary  government.  It  sim- 
ply did  not  exist.  Just  as  the  legislature 
of  1899  has  declared,  it  does  not  exist  to- 
day. In  Acts  1893,  chap.  283,  a  new  sys- 
tem was  inaugurated.  The  office  of  "super- 
intendent of  the  state's  prison"  was  created. 
In  Acts  1895,  chap.  417,  this  system  was 
abolished,  and  a  return  had  to  the  old  sys- 
tem, but  it  failed  to  take  effect,  because  the 
board  of  nine  directors  therein  provided  for 
were  elected  by  the  legislature  when  no  quo- 
rum was  present;  and  in  consequence  of  the 
decision  in  State  ex  rel,  Stanford  v.  Elling- 
ton,  117  N.  C.  158,  30  L.  R.  A.  532,  23  8.  £. 
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250,  there  was  no  eonteet  over  tlio  matter, 
and  the  superintondent  held  on  for  the  lack 
of  anyone  to  succeed  him.  In  Acts  1897, 
diap.  219«  there  was  a  return  to  the  "one- 
man  power''  provided  by  the  act  of  1893. 
In  1899,  this  system  not  having  worked  sat- 
isfactorily, the  legislature  returned  to  the 
old  system  which  had  obtained  from  1879  to 
1893,  and  abolished,  by  express  enactment, 
root  and  branch,  the  opposite  method  of  gov- 
ernment, which  had  been  attempted  by  only 
two  legislatures  (1893  and  1897) ;  the  other 
nine  legislatures,  from  1879  to  1899,  inclu- 
sive, having  approved  the  system  of  govern- 
ment by  a  boflurd. 

The  argument  for  the  defendant  is  that 
the  penitentiary  must  be  governed  by  the 
discharge  of  substantially  the  same  duties 
by  some  person  or  persons,  and  therefore, 
thouf  h  the  office  of  superintendent  is  abol- 
ished, and  not  re-established,  either  in  form 
or  in  any  other  name,  yet  as  U&ose  duties 
must  be  performed  by  the  board  itself,  and 
agents  appointed  by  it,  therefore  the  office 
of  superintendent  is  still  in  existence,  no 
matter  how  it  is  divided  up;  that,  as  the 
duties  exist,  therefore  the  office  exists,  and 
the  defendant  must  have  it  and  its  emolu- 
ments. This  is  the  fallacy  of  his  argument. 
The  office  does  not  exist,  either  potentially 
or  oolorably.  No  one  exercises  it  or  draws 
its  emoluments.  The  legislature  had  power 
to  abolish  it,  and  it  has  done  so  in  unmis- 
takable language,  and  we  must  take  it  that 
it  has  done  so  in  good  faith.  State  ex  reU 
Walser  v.  Bellamy  says  the  officer  is  enti- 
tled ''so  long  as  the  office  exists,"  not  so  long 
as  the  same  duties  must  be  performed  by 
someone  in  some  way.  The  duties  of  man- 
agement remain,  and  the  legislature  has  ap- 
portioned those  duties  as  it  thought  best. 
If  the  office  of  superintendent  is  necessarily 
beyond  annihilation  unless  the  penitentiary 
itself  is  annihilated,  where  was  it  in  hiding 
from  1879  to  18937  There  is  a  wide  distinc- 
tion between  the  office  of  superintendent, 
with  certain  fixed  duties  prescribed  by  the 
legislature,  which  cannot  be  taken  from  the 
incumbent  as  long  as  the  office  is  continued 
{OT  if  it  is  only  colorably,  not  truly,  abol- 
ished), and  the  duties  of  managing  the  pen- 
itentiary, which  remain  substantially  the 
same,  under  every  form  of  government,  how- 
ever much  the  legislature,  as  representa- 
tivefl  of  the  sovereign  people,  may  change 
the  method  of  its  government.  The  fimc- 
tiona  of  government  remain  substantially 
the  same  under  an  absolute  monarchy  in 
Russia  as  in  a  free  country  like  ours,  but 
should  Russia  come  to  be  administered  by  the 
elected  representatives  of  its  people,  the  of- 
fice of  czar  would  cease  to  exist  The  pow- 
ers and  duties  of  absolute  sovereignty  would 
remain. 

By  Acte  1897,  chap.  219,  creating  the  of- 
fice of  superintendent  of  the  stete's  prison, 
under  which  the  defendant  claims,  there  was 
a  board  of -nine  directors,  who  had  (§3) 
"general  supervision  of  the  stete's  prison  or 
penitentiary,  and  of  the  employment  of  all 
oonvicte  sentenced  to  imprisonment  therein 
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by  the  oourte  of  the  stole."  Then,  by  ft  4, 
there  was  created  a  middleman, — a  superin- 
tendent,— with  large  powers,  which  he  was 
to  exercise  under  &e  general  supervision  of 
the  directors,  as  provided  by  §  2,  iDcludins 
the  power  to  appoint  all  subordinates  (109 
in  number,  it  seems),  and  fix  their  salaries; 
but  his  appointments  and  adjustment  of  sal- 
aries were  subject  to  approval  or  rejection 
by  the  board  (§7),  and  he  was  required  to 
make  itemized  reporte,  which  were  subject 
to  their  approval,  and  he  was  allowed  a  sal- 
ary of  $2,500.  Tho  experience  of  this  sys- 
tem of  government  not  having  made  it  ac- 
ceptable to  the  legislature,  the  act  of  1899 
abolished  the  middleman  and  his  salary  of 
$2,500,  and  required  the  board  of  directors  to 
govern  the  penitentiary  by  direct  contact 
with  the  subordinates,  and  not,  as  under  the 
act  of  1897,  through  the  medium  of  a  super- 
intendent, with  powers  prescribed  by  the  leg- 
islature, not  to  be  changed  by  the  board,  and 
he  himself  not  removable  by  them.  No  such 
office  or  powers  now  exist.  The  board  of  di- 
rectors are  to  appoint  all  subordinates  them- 
selves, and  fix  tiieir  salaries  in  the  first 
place,  and  discharge  all  other  duties  of  gen- 
eral supervision  directly,  instead  of  at  sec- 
ond hand,  by  approving  or  rejecting  the  ap- 
pointmente,  actions,  and  reporte  of  a  super- 
intendent, as  under  the  act  of  1897.  The 
office  of  middleman  or  superintendent  hav- 
ing proved  expensive  and  unnecessary  {State 
ex  rel.  WaUer  v.  Bellamy,  120  N.  C.  212,  27 
S.  E.  113),  the  legislature,  in  ite  wisdom, 
abolished  it,  and  no  vestige  of  it  remains. 
It  is  true  the  penitentiary  must  be  govei-ned, 
but  not  necessarily  by  a  superintendent.  It 
is  none  the  less  abolished  because  the  board 
shall  discharge  ite  duties  hereafter  directly, 
instead  of  supervising  the  discharge  of  them 
through  a  superintendent.  To  provide  for 
the  increase  burden  of  direct  supervision, 
the  board  was  increased  from  9  to  21,  and 
an  executive  committee  of  three  was  pro- 
vided, to  be  selected  by  the  board  among  ite 
own  members,  who  are  to  meet  twice  a 
month,  to  act  for  and  in  behalf  of  the  full 
board  between  ite  sessions,  with  its  acte  sub- 
ject to  approval  by  the  full  board.  In  all 
this  there  is  surely  no  indication  that  there 
has  been  any  subterfuge  practised  b^  the  leg- 
islature, or  that  the  office  of  superintendent 
is  still  in  existence.  If  we  were  disposed 
to  charge  a  oo-ordinate  department  with  sub- 
terfuffe,  we  must  recall  that  there  sat  in 
that  Dody  fifty-five  lawyers,  among  them 
many  of  the  most  eminent  members  of  the 
profession,  thoroughly  acquainted  with  the 
decisions  of  the  courte,  and  that,  if  there  had 
been  subterfuge,  it  was  not  unintentional, 
but  deliberate.  Certeinly.  it  does  not  ap- 
pear upon  the  face  of  the  stetute,  and  we 
cannot  presume  bad  intentions  in  the  leg- 
islature. Angle  v.  Chicago,  St.  P,  M.  d  O. 
R,  Co.  151  U.  8.  18,  38  L.  ed.  64,  14  Sup.  Ct. 
Rep.  240.  In  State  ex  rel.  Walser  v.  Bel- 
lamy the  act  on  ite  face  was  an  amendatory 
act,  and  there  was  no  subterfuge,  but  simply 
a  naive  attempt  to  vacate  offices  by  merely 
changing  their  titles.     The  court  held  that 
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would  not  do,  and  the  legislature  of  1899  had 
knowledge  that  nothing  less  than  an  actual 
abolition  of  an  office  would  vacate  it.  The 
office  of  superintendent  is  not  only  express- 
ly abolished,  but,  as  above  said,  its  very  ex- 
istence is  incompatible  with  the  very  essence 
of  the  new  government  prescribed,  which  i^ 
by  the  board  itself  without  any  intermediate, 
as  heretofore,  to  make  contracts,  appoint- 
ments, and  regulations.  It  is  not  the  case 
of  ''the  same  old  horse  under  a  new  blanket." 
Admittedly,  the  legislature  had  power  to 
abolish  this  office.  It  could  not  possibly 
have  done  so  more  completely,  unless  it  had 
abolished  the  penitentiary  itself. 

If,  because  the  penitentiary  must  continue 
to  be  managed,  the  office  of  one  who  formerly 
discharged  some  of  the  functions  of  manage- 
ment cannot  be  abolished,  then,  if  he  had 
been  charged  with  the  full  and  entire  man- 
agement, he  could  not  be  touched  during  his 
term,  however  long,  since  those  functions 
would  necessarily  be  performed  by  those 
placed  in  charge,  and  the  unbroken  line  of 
decisions,  that  all  offices  created  by  the  leg- 
islature can  be  abolished  by  the  legislature, 
is  misleading,  except  as  to  those  minor 
places  which  are  held  in  institutions  which 
can  themselves  be  abolished.  This  is  to 
make  an  office  which  is  purely  an  incident  in 
carrying  out  the  legislative  will  in  manag- 
ing state  institutions  the  chief  thing  to  bie 
protected  at  all  hazards,  and  makes  the  leg- 
islative judgment  as  to  the  best  interests  of 
the  institution  a  secondary  consideration. 
As  to  the  state's  prison,  the  asylums,  the 
university,  schools,  and  the  like,  which  the 
Constitution  or  the  public  necessities  require 
to  be  continued  in  existence,  an  officer  once 
in,  no  matter  how  unsatisfactory  the  sys- 
tem or  the  officer  himself,  would  be  pro- 
tected as  fully  as  if  appointed  under,  and 
his  term  fixed  by,  the  Constitution.  The  rat 
can  only  be  gotten  out  by  burning  down  the 
barn. 

We  know  not,  from  the  record,  what  mis- 
management, if  any,  caused  the  legislature 
to  abolish  the  system  of  ^verning  the  pen- 
itentiary through  a  superintendent,  nor  is  it 
necessary  there  should  have  been  any.  The 
legislature,  representing  the  sovereignty, 
could  change  the  methcS  of  governing  any 
state  institution  at  will.  It  does  appear 
upon  the  face  of  the  complaint  that  the  de- 
fendant has  in  possession  $200,000  of  state's 
property;  that  he  will  (if  still  in  office) 
handle  $100,000  of  state  funds  annually; 
that  he  is  insolvent,  and  has  given  only  a 
$5,000  bond.  None  of  these  allegations  are 
denied  in  the  answer,  and  some  of  them  are 
expressly  admitted.  While  there  is  no 
charge  of  maladministration  against  the  de- 
fendant (who  came  in  less  than  a  month  be- 
fore the  act  abolishing  the  office),  the  legis- 
lature may  well  have  thought  that  a  system 
which  admitted  of  that  method  was  not 
businesslike  or  safe,  and,  if  they  did,  it  was 
in  their  power  to  abolish  it,  and  it  is  not  for 
the  courts  to  forbid  it,  and  take  the  responsi- 
oility  of  restoring  that  state  of  things. 

If,  the  defendant  in  protected  in  a  four- 
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years  term,  unless  the  penitentiary  itMlf  is 
abolished,  then,  as  has  already  been  pointed 
out,  a  legislature,  which  is  elected  to  sit 
sixty  days,  may  fill  all  the  institutions  of 
the  state,  which  from  their  nature  cannot  be 
abolished,  with  officers  holding,  not  four 
years,  but  ten  years,  or  twenty-five  years, 
or  fifty  years,  or  for  life,  and  thus  tie  the 
hands  of  future  generations,  and  prevent  any 
betterment,  as  is  attempted  by  this  act,  in 
tne  mode  of  administering  our  great  state 
institutions.  Nay  more,  it  may  elect  boards  for 
life,  and  provide  that  they  may  themselves, 
from  time  to  time,  fill  vacancies  in  their  own 
body, — a  riffht  which  would  be  a  part  of  their 
offices, — and  thus  take  the  government  of 
the  state  institutions  entirely  out  of  the 
hands  of  the  people,  who  will  be  powerless 
to  free  themselves  "from  the  body  of  this 
death,"  through  future  legislatures.  It  is 
true,  it  may  he  said  that,  if  the  legislature 
acts  thus  unadvisedly  and  extremely,  the 
courts  cannot  correct  its  faults.  That  is 
true.  If  the  legislature  acts  unadvisedly, 
its  errors  must  be  corrected,  not  by  the 
courts,  but  by  the  people  in  the  election  of 
subsequent  legislatures,  and  it  is  not  for  the 
courts  to  limit  the  corrective  process  in  the 
hands  of  subsequent  legislatures.  If  the  act 
of  1897  seemed  evil  to  the  people,  it  was  for 
them  to  send  a  legislature  here  in  1890  to 
correct  it,  and  if  this  act  of  1899  is  not  ap- 
proved by  popular  opinion  a  legislature  will 
be  sent  here  in  1901  to  change  it.  The 
courts  have  no  supervisory  power  nor  veto 
upon  legislation. 

The  theory  of  all  free  government  is  that 
the  people  are  to  administer  their  own  af- 
fairs in  their  own  way.  No  legislature 
elected  for  two  years  can  pass  any  act  what- 
ever which  is  not  revocable  by  a  future  leg- 
islature, and  this  is  as  true  when  it  creates 
an  office  as  in  any  other  case.  When  the 
Supreme  Court  of  the  United  States,  in  an 
unfortunate  hour,  held  in  the  Dartmouth 
College  Case  [4  Wheat.  518,  4  L.  ed.  629] 
that  a  charter  of  a  corporation  was  not  a 
privilege,  but  a  contract,  and  therefore  irrev- 
ocable, the  immense,  the  overshadowing, 
danger  that  one  weak  or  corrupt  legislature 
could  bankrupt  a  commonwealth  for  all 
time,  and  tie  the  hands  of  unborn  genera- 
tions, caused  every  state,  including  our  own, 
to  revert  to  first  principles,  by  placing  in 
their  (Constitutions  the  provision  that  all 
charters  should  be  revocable  at  the  will  of 
any  future  legislature.  When  the  decision 
by  the  same  tribunal  of  the  case  of  Ohiaholm 
V.  Georgia  [2  Dall.  419,  1  L.  ed.  440]  showed 
the  danger  of  a  state  being  sued  by  reason 
of  contracts  made  by  its  legislature  through 
unwisdom  or  corruption.  Judge  Iredell,  of 
North  Carolina,  then  on  the  Supreme  Court 
of  the  United  States,  gave  the  alarm, 
through  his  dissenting  opinion;  and  there 
was  forced  through,  with  great  promptness, 
the  Eleventh  Amendment  to  the  United 
States  Constitution,  whereby  any  future  leg- 
islature could  say  whether  it  would  be 
bound  by  the  acts  of  its  predecessor,  by  for- 
bidding any  suit  against  a  state  to  enforce 
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rights  accruing  under  any  legislature  by  the 
state, — an  amendment  which  alone  saved 
North  Carolina  from  the  terrible  oppression 
of  an  indebtedness  of  $36,000,000  incurred 
without  consideration  in  1868.  When  the 
legislature  of  1833,  without  deep  foresight 
into  the  future,  attempted  to  give  immunity 
from  taxation  for  all  time  to  the  Wilming- 
ton A  Weldon  Railroad  Company,  and  the 
company  claimed  that  thereunder  it  could 
build  lines  into  every  county  in  the  state, 
and  be  everywhere,  and  forever  exempt  from 
contributing,  by  taxation,  to  the  support  of 
the  state,  it  was  this  court,  in  Wilmington 
d  W.  R.  Co,  V.  AUlrook,  110  N.  C.  137,  14  S. 
E.  652  (at  pages  145-148,  110  N.  C,  and 
pages  652,  653,  14  S.  £.),  which  protected 
the  public  from  a  great  and  lasting  injustice 
by  declaring  the  incompetence  of  one  legisla- 
ture thus  to  bind  future  generations,  and  thus 
placed  the  vast  property  of  that  corporation 
on  the  tax  list, — a  decision  whicl\  was  af- 
firmed by  the  supreme  court  at  Washington. 
In  all  our  sister  states  it  is  held  that  legis- 
lative offices  are  not  contracts,  but  mere 
agencies  of  the  state,  and  revocable  by  the 
legislature,  without  any  restrictions.  Me- 
chem.  Pub.  Off.  8  463;  19  Am.  k  Eng.  Enc 
Law,  p.  562c;  Black,  Constitutional  Law, 
530;  Black,  Constitutional  Prohibitions,  8 
95;  Cooley,  Const.  Lim.  6th  ed.  p.  31;  and 
numerous  cases  cited  by  each.  Our  state 
alone,  of  the  forty-five,  modifies  this  {Hoke 
T.  Henderwn,  15  N.  C.  (4  Dev.  L.)  1,  25  Am. 
Dec.  677 ) ,  but  only  to  the  extent  that»  while 
the  legislature  can  at  will  abolish  such  of- 
fices, or  reduce  the  salary  or  increase  the 
duties,  it  cannot  remove  the  incumbcmt  while 
the  office  is  continued, — a  modification  which 
has  entailed  upon  this  state  a  large  class  of 
litigation  wbich  is  unknown  everywhere  else. 
That  case,  however,  also  distinctly  holds 
(bottom  of  page  21,  15  N.  C.  (4  Dev.  L.), 
25  Am.  Dec.  693)  that  "property"  in  the 
office  is  the  right  to  its  compensation,  and 
hence  in  offices  without  pay  the  incumlxnit 
can  be  removed,  and  a  new  officer  installed, 
though  the  office  be  not  abolished.  It  logi- 
cally follows  that,  if  the  incumbent  of  a  paying 
office  is  removed  while  the  .office  is  unre- 
pealed, his  remedy  is  not  reinstatement  in 
the  office,  but  damages  for  the  loss  of  bis 
property  rishts, — ^"l£e  transfer  of  the  emolu- 
ments" of  the  office,  as  it  is  there  styled.  As 
to  offices  not  placed  under  the  protection  of 
the  Constitution,  as  to  their  terms  and  com- 
pensation, the  organic  law  has  purposely 
left  them  to  be  made,  modified,  or  unmade, 
as  the  people,  through  their  legislature,  may 
deem  best  for  the  public  interest  Neither 
Hoke  V.  Henderson,  nor  any  subsequent  case, 
has  come  within  sight  or  hailing  distance 
of  the  defendant's  contention  that  an  office 
created  by  one  legislature  can,  in  no  exi- 
gency, whatever  the  urgency  or  the  manifest 
wisdom  of  the  step,  be  abolished  by  another, 
unless  the  institution  to  which  it  is  attached 
is  abolished ;  for  this  is  his  niJced  contention, 
stripped  of  its  superfluities,  if  it  is  true  that, 
inasmuch  as  essentially  the  same  duties  in 
carrying  on   the   institution   must   be   per- 


formed, therefore  the  office  is  still  in  exist- 
ence. If  this  be  sound  doctrine,  it  is  an  ab- 
solutely new  doctrine,  and  there  is  a  paradise 
ahead  for  legislative  office  holders,  who,  like 
Milton's  fallen  angels,  "Can  only  by  anni- 
hilation die."  The  decision  in  this  case  is 
the  opposite  of  the  civil  service  which  ob- 
tains in  the  Federal  government,  and  in 
many  of  the  states.  That  permits  the  re- 
moval of  the  heads  of  departments,  through 
which  means  the  policy  of  government  is 
changed  at  will,  but  protects  the  subordi- 
nates, who  are  appointed  and  retained  for 
merit.  This  forbids  the  change  of  the 
heads,  and  leaves  the  subordinates  remov- 
able at  will.  Besides,  civil  service  laws  are 
sustained  so  long  only  as  the  people  indorse 
that  system  by  re-electing  legislatures  and 
congresses  in  its  favor.  It  is  not  beyond 
legislative  action,  as  the  defendant  contends 
that  he  is. 

If  the  office  is  abolished,  of  course  the  de- 
fendant is  entitled  to  no  salary;  but,  even 
if  the  court  could  hold  that  the  defendant  is 
still  in  office  after  the  legislature  has  de- 
creed its  abolition,  "no  money  can  be  drawn 
out  of  the  state  treasury  except  by  author- 
ity of  law."  There  is  no  law  allowing  the 
defendant  any  salary.  It  is  expressly  re- 
pealed. In  Hoke  v.  Henderson  it  is  said 
that,  unless  it  could  be  seen  that  the  object 
was  to  starve  the  officer  out,  the  act  could 
not  be  held  unconstitutional;  and  no  such 
intent  is  here  shown,  for  if  it  is  true,  as  de- 
fendant contends,  that  his  office  has  been  di- 
vided among  twenty-one  directors,  who  .are 
discharging,  as  he  says,  the  functions  he 
formerly  discharged,  and  he  must  reassume 
it  from  them,  then  he  is. only  entitled  to  the 
salary  allowed  them  as  his  substitutes;  and 
it  would  take  an  expert  accountant  to  stttte 
how  much  of  the  salary  allowed  them  Is  for 
the  duties  devolved  upon  thein  before  ithe 
abolition  of  the  middleman,  and  how  moohls 
added  by  reason  of  dispensing  with  his  serv- 
ices, for  it  i9  unquestionable  law  thit  lihe 
legislature  can  at  will  reduce  the  sa^axy  ^f 
any  officer  the  reduction  of  whose  compensa- 
tion is  not  forbidden  by  the  Constitution. 
In  Hoke  v.  Henderson  it  is  further  said  ( 15 
N.  C.  (4  Dev.  L.)  at  bottom  of  page  27,  25 
Am.  Dec.  677)  that,  if  the  legislature  should 
refuse  salaries  to  officers  elected  by  it,  the 
office  remaining  still  in  force,  while  such 
act  would  be  unconstitutional,  the  "court 
could  give  no  remedy,  but  it  must  be  left  to 
the  action  of  the  citixens  at  large  to  change 
unfaithful  for  more  faithful  representa- 
tives.'' Even  if  the  court  could  hold 
that  the  removal  of  the  defendant  was  un- 
constitutional, it  is  expressly  held  in  the 
late  case  of  Qamer  v.  Worth,  122  N.  C.  250, 
20  8.  E.  364,  that  no  court  could  enforce  the 
payment  of  any  salary  to  him,  most  especial- 
ly when,  as  here,  the  sovereign,  acting 
through  the  legislature,  has  forbidden  it. 
This  is  true  as  to  an  admittedly  valid  state 
bond,  under  the  great  seal,  which  is  certain- 
ly of  as  high  dignity  as  a  salary  which  the 
legislature  has  expressly  forbidden  to  be 
paid,   and   which,   therefore,   the   treasurer 
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am-  hATe  no  power  to  pay,  and  the  ooorts 
ean  give  him  none.  He  holds  the  people's 
money,  to  be  paid  out  only  when  the  legis- 
lature directs.  The  oourto  can  only  issue 
a  mandamus  to  the  treasurer  when  the  stat- 
ute directs  payment,  never  when  the  statute 
is  silent,  and  certainly  not  when  it  forbids 
payment  In  Ooiten  v.  EllU,  52  N.  G.  (7 
Jones,  L.)  646,  the  court  puts  its  decision 
expressly  on  the  ground  that  the  office  was 
ereated  by  the  United  States  government, 
and  therefore,  unlike  a  legislative  office,  the 
state  could  not  abolish  it,  and  added  that,  if 
they  were  to  give  a  mandamus  to  pay  the 
salaiy,  they  were  not  sure  they  could  enforce 
it.  In  Gamer  v.  Worth,  122  N.  C.  250,  29 
b.  E.  364,  it  is  held  the  court  cannot,  except 
where  the  salary  is  prescribed  by  the  Con- 
stitution. In  Bailey  v.  Caldu?ell,  68  N.  C. 
472,  also,  the  decision  rested  upon  the 
ground  that,  the  office  having  been  created 
by  the  constitutional  convention,  the  l^s- 
latnre  could  not  abolish  it. 

If  the  defendant  is  entitled  to  any  salary, 
it  is  an  equitable  part  of  that  allowed  those 
he  asserts  are  the  incumbents  placed  in  his 
office.  It  is  the  new  salary,  not  the  old  one, 
to  which  he  is  entitled.  Besides,  if  the  de- 
fendant had  been  superintendent  of  a  private 
corporation  under  a  four-years  contract,  and 
he  was  without  cause  discharged  therefrom, 
no  court  would  reinstate  him  in  office;  his 
remedy  would  be  to  recover  as  damages  the 
salary  for  the  unexpired  time,  reduced  by 
whatever  he  made,  or  ought  to  have  made, 
at  his- regular  vocation  during  that  time. 
There  is  no  decision  holding  that  this  is  not 
the  remedy  of  a  legislative  office  holder  who 
ia  evicted  illegally.  It  must  be  so,  for  the 
ground  of  his  right  is  placed  by  Hoke  v. 
Benderaon  expressly  on  contract,  and  the 
oontract  in  his  favor  is  only  as  to  the  emolu- 
ments, and  for  breach  of  contract  the  meas- 
ure of  damages  is  the  same  as  to  an  individ- 
ual and  the  state;  the, difference  being  solely 
ill'  the  procedure,  which,  in  the  latter  case, 
niust  be  by  petition  in  the  supreme  court. 
The  state  cannot  be  at  greater  disadvan- 
tage than  a  private  corporation  or  an  indi- 
vidual. It  is  different  as  to  an  office  created 
by  the  Constitution,  for  that  docs  not  rest 
on  contract  (Cooley,  Constitutional  Lim. 
and  Black,  Constitutional  Law,  eupra),  and 
the  legislature  is  prohibited  from  meddling 
with  it.  But,  except  where  restrained  by 
the  Constitution,  the  legislature  is  all-pow- 
erful, as  the  representative  of  the  people. 
As  was  well  said  by  Faircloth,  Ch.  J.,  in  State 
ex  rel,  Ewart  v.  ./ones,  110  N.  C.  570,21  S.  E. 
787  (since  cited  with  approval  by  Douglas, 
J.,  in  State  ex  rel.  Caldwell  v.  Wilson,  121  N. 
C.  470,  28  S.  E.  501 )  :  "Under  our  form  of 
government,  the  so)vereign  power  resides 
with  the  people,  and  is  exercised  by  their 
representatives  in  the  general  assembly.  The 
only  limitation  upon  this  power  is  found  in 
the  organic  law  as  declared  by  the  delegates 
of  the  people  in  convention  assembled." 
There  is'  no  constitutional  inhibition  upon 
one  legislature's  abolishing  an  office  created 
by  the  legislature,  except  the  restraint  read 
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into  the  Constitution  by  Eoke  v.  Eendereon, 
that,  while  the  legislature  can  abolish,  it 
cannot  give  the  emoluments  of  the  office  to 
another  if  it  is  continued  in  existence.  This 
rests  solely  upon  the  ground  that  to  do  so 
would  be  a  breach  of  contract.  Ab  such, 
there  ean  logically  be  no  remedy  by  rein- 
statement, but  simply  a  proceeding  for  dam- 
ages, the  measure  thereof  to  be  ascertained 
as  in  tiie  case  of  any  private  individual  or 
corporation.  The  line  of  decisions,  like 
People  ex  rel.  Nichols  v.  McKee,  68  N.  C. 
429,  that  all  appointments  to  office  must  be 
by  the  governor,  was  rendered  null,  and  ia 
now  obsolete,  as  to  offices  created  by  statute, 
by  virtue  of  the  amendment  to  the  Constitu- 
tion in  1876.  State  em  reU  Ewart  v.  Jonea, 
116  N.  C.  670,  21  S.  K  787.  In  making 
laws,  the  legislature  is  acting  within  their 
exclusive  province,  and  discharging  a  duty 
for  which  they  have  been  elected.  It  ia  a 
cardinal  principle  that  the  courta  cannot 
enter  the  legislative  department,  and  set 
aside  a  law  they  have  made,  unless  it  is 
clearly  in  conflict  with  the  Constitution.  '*If 
there  is  any  reasonable  doubt,  it  will  be  re- 
solved in  favor  of  the  lawful  exercise  of 
their  powers  by  the  representatives  of  the 
people."  Sutton  v.  PhiUips,  116  N.  C.  502, 
21  S.  E.  968.  To  do  more  than  this  would  be 
usurpation  bv  the  courts. 

On  a  careful  review,  it  would  seem  that 
the  ruling  of  his  honor  below  was  in  every 
particular  a  just  and  true  declaration  of  the 
law,  under  all  our  previous  decisions,  to 
wit:  ''That  the  office  of  the  superintendent 
of  the  penitentiary  created  by  the  act  of 
1897  has  been  abolished  by  the  act  of  Janu- 
ary 20,  1899;  that  said  office  has  not  been 
substantially  re-established  in  another  form, 
nor  has  its  emoluments,  powers,  and  duties 
been  conferred  on  others,  for  the  purpose  of 
ousting  the  defendant;  that  by  the  act  of 
January  26,  1899,  the  general  assembly  has 
made  a  radical  change  in  the  method  of  man- 
affing  and  conducting  the  peiial  institutions 
of  the  state,  which  it  was  clearly  within  the 
scope  and  power  of  the  legislative  depart- 
ment to  do ;  and  that  said  act  creates  a  cor- 
poration, with  all  necessary  and  sufficient 
powers  to  carry  into  effect  the  purpose  of 
the  act;"  and  should  be  affirmed. 


Mrs.  Clemye  JAMES,  Admnc,  etc.,  of  W.  A. 
James,  Deceased,  et  al., 

V. 

WESTERN    NORTH     CAROLINA    RAIL- 
ROAD  COMPANY. 

(121  N.  C.  623,  530.) 

Im     A  forecloaare  sale  under  a  second 
mortHmfsre  of  the  property  and  fran- 

NoTB. — The  above  case  decides  a  question  of 
very  great  Importance  as  to  tlie  continuation  of 
the  liability  of  a  railroad  corporation  which 
gave  a  mortgage,  for  the  negligent  management 
of  the  road  after  foreclosure  and  Its  purchase 
by  a  foreign  corporation. 

On  the  general  subject  of  the  recognition  or 
exclusion  of  foreign  corporation,  see  note  to 
Cone  Rxport  ft  Commission  Co.  t.  Poole  (8.  C.) 
24  U  B.  A.  289. 
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foreign  eorporation,  does  not  extingnish  tbe 
mortgagor  corporation  nor  caase  the  pur- 
chaser to  succeed  to  it  as  a  corporation*  so  as 
to  relleTO  It  from  liability  for  the  negligent 
management  of  the  road,  where  the  statutes 
contemplate  that,  before  the  dissolution  of 
such  a  corporation  by  sale  o<  its  property, 
another  corporation  shall  be  proTided  to  take 
its  place. 

2.  Section  007  of  tlie  Code,  pro-vidinff 
tliat  A  forecloanre  sAle  of  tlie  prop- 
erty and  franchises  of  a  corporation  affects 
Its  dissolution,  must  be  construed  with  H 
701,  1936,  and  2005,  which  require  the  pro- 
vision of  another  corporation  to  take  the 
place  of  the  former  one  before  such  dissolu- 
tion can  result. 

8.  Tlie  court  utrnT*  under  the  Code,  per- 
mit a  reply  to  be  filed  to  matters  of  de- 
fense set  up  in  the  answer,  although  no  coun- 
terclaim is  pleaded. 

4.  Unless  tlie  record  or  case  on  appeal 
sets  out  matter  from  which  the  appellate 
eovtrt  can  see  that  there  was  error,  the  pre- 
sumption In  favor  of  the  correctness  of  the 
proceedings  below  nnlTersally  obtains. 

5.  In  tlie  absence  of  tbe  evidence,  or 
of  a  statement  tliat  there  vras  none, 
the  appellate  court  will  not  presume  that 
there  was  none  to  support  an  Instruction 
glTen  by   the  trial  court. 

(December  21,  1897.) 

C  BOSS-APPEALS  from  a  judgment  of  the 
Superior  Court  for  Rowan  Ck>unty  in 
faTor  of  defendant  in  an  action  brought  to 
reooTor  damaffea  for  the  alleged  n^igent 
killing  of  plaintiff's  intestate;  the  plaintiff 
appealing  from  so  much  of  the  judgment  *a8 
held  that  defendant  was  not  liable,  and  de- 
fendant appealing  from  so  much  as  permit- 
ted plaintiff  to  reply  to  the  answer  which 
did  not  contain  a  counterclaim.  Reversed 
on  plaintiff  8  appeal;  affirmed  on  defendant's 
appeal. 

The  facts  are  stated  in  the  opinion. 

Meaera,  B.  F.  I*ons  and  Lee  S.  Orev- 
aaaa,  for  plaintiffs: 

A  railroad  company  is  a  quasi-public  cor- 
poration, and  has  no  more  authority  to  rid 
itself  of  the  responsibility  of  the  perform- 
ance of  the  duties  imposed  upon  it  as  in- 
separable from  the  privileges  ffiven  it,  than 
it  has  to  sell  any  property  which  is  neces- 
sary for  corporate  purposes.  It  cannot  es- 
cape responsibility  for  negligence  by  leasing 
or  transferring  its  road  to  another  company, 
unless  its  charter  or  a  subsequent  act  of  the 
legislature  especially  exempts  it  from  liabil- 
ity in  such  case. 

Logan  v.  North  Carolina  R.  Co.  116  N.  C. 
940,  21  S.  E.  059. 

The  lejzislature  in  granting  special  favors 
to  the  Western  in  consideration  of  services 
to  be  rendered  to  the  public  is  presumed  to 
have  had  regard  to  the  character  of  the 
^antee  and  the  nature  of  the  grant;  and 
these  safeguards  and  restrictions  are  in  the 
nature  of  a  special  trust. 

1  Waterman,  Corp.  587,  688,  S  159;  Wil- 
mingion  Water  Power  Co,  v.  Evans,  16fi  111. 
548.  46  N.  E.  1083;  3  Thomp.  Corp.  $  6354; 
46  L.  R.  A. 


State  V.  Scougal,  3  S.  D.  65,  16  L.  R.  A.  477, 
61  N.  W.  868. 

The  franchise  given,  in  the  nature  of  a 
special  trust,  to  particidar  grantees,  whose 
characters  are  considered  by  the  legislature, 
cannot  be  lawfully  transferred  except  in 
strict  accordance  with  an  enabling  act 
passed  by  the  legislature  that  created  it. 

1  Spelling,  Priv.  Corp.  S  132;  State  v. 
Soougal,  3  S.  D.  66,  16  L.  R.  A.  477,  51  N. 
W.  868;  Brunsvoick  Gaslight  Co.  v.  United 
Cos,  Fuel,  d  Ught  Co,  85  Me.  632,  27  Atl. 
625,  36  Am.  St.  Rep.  392,  note. 

The  franchise  of  a  railroad  company  does 
not  pass  by  a  foreclosure  sale,  except  by 
force  of  special  legislation  permitting  it  to 
pass. 

1  Waterman,  Corp.  691-^93;  Stockton  v. 
Central  R,  Co.  60  N.  J.  Eq.  52,  17  L.  R.  A. 
97,  24  Ati.  964 ;  People  v.  Ballard,  134  N.  Y. 
269,  17  L.  R.  A.  737,  32  N.  E.  54. 

A  corporation  cannot  be  annulled  in  a 
state  other  than  that  which  created  it. 

2  Morawetz,  Priv.  Corp.  919,  §  959;  Im- 
porting d  Exporting  Co.  v.  Locke,  60  Ala. 
335;  Society  for  Propagation  of  Gospel  v. 
New  Haven,  8  Wheat.  483,  6  L.  ed.  667. 

The  consolidation  of  lines  lu  different 
states,  under  charters  creating  a  corporation 
in  the  same  name  in  each,  leaves  the  line  in 
each  separate  state  a  domestic  corporation 
for  the  purpose  of  jurisdiction. 

6  Thomp.  Corp.  S  7890,  note;  2  Morawetz, 
Priv.  Corp.  S§  1000,  1001 ;  Home  v.  Boston 
d  M.  R.  Co.  18  Fed.  Rep.  60;  6  Thomp.  Corp. 
8  6140. 

The  power  to  mortgage  the  franchises  of 
a  railroad  comjpany  does  not  exist  unless  it 
is  expressly  given  by  the  legislature;  but 
where  given  expressly  the  property  vests  in 
those  who  buy  as  purchasers;  but  they  can- 
not prosecute  the  enterprise  as  corporators 
until  they  have  been  duly  incorporated. 

5  Thomp.  Corp.  8  6140;  3  Wood,  Railway 
Law,  2004,  2005,  §  476. 

As  the  Southern  failed  to  comply  with  §8 
697,  698,  701,  1936,  and  2006  of  the  Code,  it 
is  a  mere  purchaser,  and  occupies  the  same 
relation  to  the  franchise  and  property  as  a 
private  individual.  It  failed  to  acquire  title 
as  a  North  Carolina  corporation,  and  the 
Western  still  exists,  and  is  responsible  for 
any  injury  caused  by  the  Southern. 

6  Thomp.  Corp.  §8  0140,  6230,  6237,  6246; 
Aycook  V.  Raleigh  d  A.  Air  Line  R.  Co.  89 
N.  C.  330. 

A  railroad  company  organized  and  incor- 
porated under  the  laws  of  a  state  cannot 
absolve  itself  from  the  performance  of  du- 
ties imposed  upon  it  by  law,  or  relieve  its^elf 
from  liability  for  unlawful  acts  or  omissions 
of  duty  of  persons  operating  its  road,  by 
transferring  its  corporation  power  to  them, 
or  by  permitting  them  to  operate  its  road  as 
the  owners  of  the  road. 

Chollette  v.  Omaha  d  R.  Valley  72.  Co.  26 
Neb.  169,  4  L.  R.  A.  139,  41  N.  W.  1100; 
Brunswick  Gaslight  Co.  v.  United  Ga^,  Fuel, 
d  Light  Co.  35  Am.  8t.  Rep.  385.  note  and 
cases  cited,  85  Me.  532,  27  Atl.  525;  Wash- 
ington, A.  d  G.  R.  Co.  V.  Brown,  17  Wall. 
445,  21  L.  ed.  076;  Balsley  v.  St  Louis,  A. 
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d  T.  H,  B,  Co.  119  III.  68,  59  Am.  Rep.  784,  8 
N.  £.  850 ;    Singleton  v.  Southwestern  B,  Oo. 

70  Ga.  464,  48  Am.  Rep.  574;  Nelson  t.  Ver- 
mont d  0,  B,  Co.  26  Vt  717,  62  Am.  Dec 
614;  Ohio  d  M.  B,  Oo,  T.  Dunbar,  20  111.  623, 

71  Am.  Dec  291;  Logan  v.  North  Carolina 
B,  Co.  116  N.  G.  040,  21  S.  E.  959;  New  York 
d  M.  Line  B.  Co.  v.  Winane,  17  How.  36,  16 
L.  ed.  27. 

The  courts  steadily  refuse  to  sanction  any 
mode  of  alienation  by  railroads  which  is  not 
permitted  expressly  or  by  reasonable  impli- 
cation in  the  statute. 

Thomaa  v.  West  Jersey  B.  Co.  101  U.  S. 
71,  25  L.  ed.  050;  Kennebec  d  P.  B.  Co.  y. 
Portland  d  K.  B.  Co.  59  Me.  9;  Shaw  T. 
Norfolk  County  B.  Co.  5  Gray,  162;  Hatcher 
T.  Toledo,  W.  d  W.  B.  Co.  62  111.  477 ;  Peo- 
ple ex  rel.  Jenkins  r.  Duncan,  41  Gal.  507; 
Pearsall  v.  Great  Northern  B.  Co.  161  U.  8. 
046,  40  L.  ed.  838,  16  Sup.  Gt.  Rep.  705; 
Louisville  d  N.  B.  Co.  v.  Kentucky,  161  U. 
S.  677,  40  L.  ed.  849,  16  Sup.  Gt  Rep.  714; 
Black  y.  Delaware  d  B.  Canal  Co.  24  N.  J. 
Eq.  455 ;  Covington  d  L.  Tump.  Bead  Co.  T. 
Sandford,  164  U.  S.  578,  41  L.  ed.  560,  17 
Sup.  Gt.  Rep.  108. 

When  there  is  a  provision  for  foreclosure 
and  for  a  successor  corporation  to  succeed 
to  the  original  one,  the  transaction  involves 
a  surrender  and  a  regrant  of  the  corporate 
franchise,  and  the  corporate  franchise  of  the 
old  passes  to  the  new,  and  not  to  the  individ- 
uals who  compose  it. 

Biehardson  v.  Sibley,  11  Allen,  65,  87  Am. 
Dec  700;  Trask  v.  Maguire,  18  Wall.  391, 
21  L.  ed.  938 :  State  em  rel.  Atty.  Gen.  v. 
Sherman,  22  Ohio  St.  411 ;  Atlantic  d  G.  B. 
Co.  V.  Georgia,  98  U.  S.  359,  25  L.ed.l85;  At- 
kinson T.  Marietta  d  C.  B.  Co.  15  Ohio  St 
21. 

A  grant  of  corporate  existence  is  never 
implied,  and  in  the  construction  of  a  statute 
every  presumption  is  against  it 

Central  B.  d  Bkg.  Co.  v.  Georgia,  92  U.  8. 
665,  23  L.  ed.  757;  Wellsborough  d  T.  PI. 
Boad  Co.  V.  Griffin,  57  Pa.  417. 

L^slative  authority  to  railroad  compa- 
nies of  a  state  to  consolidate  their  stock  with 
the  stock  of  a  railroad  company  of  the  same 
or  other  state,  and  to  connect  their  roads 
with  the  roads  of  the  said  companies,  will 
not  warrant  a  sale  or  lease  of  the  line,  or 
a  part  of  it,  to  a  foreign  corporation. 

Tippecanoe  County  Comrs.  v.  Lafayette, 
if.  d  B.  B.  Co.  50  Ind.  85;  Archer  v.  Terre 
Haute  d  I.  B.  Co.  102  111.  493;  Thomas  v. 
West  Jersey  B.  Co.  101  U.  8.  71,  25  L.  ed. 
950;  Troy  d  B.  B.  Co.  v.  Boston,  H.  T.  d  W. 
B.  Co.  86  N.  Y.  107. 

A  state  has  the  right  to  determine  upon 
what  conditions  its  laws  as  to  the  consolida- 
tion of  corporations  may  be  availed  of. 

Ashley  V.  Byan,  153  U.  S.  436,  38  L.  ed. 
773,  4  Inters.  Gom.  Rep.  664,  14  Sup.  Gt. 
Rep.  865. 

It  has  been  the  practice  in  North  Garo- 
lina,  on  the  dissolution  of  a  quasi-public  cor- 
poration, either  to  apply  for  a  special  act 
authorizing  its  reorganization,  or  to  organ- 
ize a  new  corporation  under  the  general  law 
provided  for  the  purpose. 
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Hendrick  v.  Carolina  C.  B.  Co.  101  N.  C. 
620,  8  S.  £.  236 ;  Gooch,  v.  MoGee,  83  N.  0. 
64,  35  Am.  Rep.  558;  Von  Glahn  v.  De  Bos- 
set,  81  N.  0.  467;  Bass  r.  Boanoke  Nav.  d 
Water  Power  Co.  Ill  N.  0.  446,  19  L.  R.  A. 
247,  16  S.  E.  402;  Hughes  ▼.  Craven  County 
Comrs.  107  N.  G.  607,  12  S.  E.  465;  Logan 
V.  North  Carolina  B.  Co.  116  N.  G.  949,  21 
8.  E.  959;  Aycock  v.  Baleigh  d  A.  Air  Line 
B.  Oo.  89  N.  G.  330. 

A  corporation  cannot  lawfully  take  as  les- 
see a  domestic  railroad  without  the  express 
assent  of  the  state  which  created  it 

Thomas  v.  West  Jersey  B.  Co.  101  U.  8. 
83,  25  L.  ed.  952;  Gibhs  T.  Consolidated  Gas 
Co.  130  U.  S.  396,  32  L.  ed.  979,  9  Sup.  Gt 
Rep.  553 ;  State  v.  Bichmond  d  D.  B.  Co.  72 
N.  G.  636 ;  Miller  v.  Newburg  Orrel  Coal  Co. 
31  W.  Va.  836,  8  8.  E.  600;  Atkinson  v.  Ma- 
rietta d  C.  B.  Co.  15  Ohio  St  21 ;  Atty. 
Gen.  v.  Superior  d  St.  C.  B.  Co.  93  Wis.  612, 
67  N.  W.  1138;  Bass  v.  Boanoke  Nav.  d  Wa- 
ter Power  Co.  Ill  N.  G.  439, 19  L.  R.  A.  247. 
16  8.  E.  402. 

The  Southern,  when  it  purchased  the 
Western,  obtained  the  equity  of  redemption 
of  the  Western  under  the  second  mortgage 
only,  and  stood  in  effect  in  the  relation  of 
mortgagor  to  the  Gentral  Trust  Gompany, 
the  mortgagee. 

Parker  v.  Beasley,  116  N.  C.  1,  23  L.  R.  A. 
231,  21  8.  E.  955;  Mclvor  ▼.  Smith,  118  N. 
G.  73,  23  8.  E.  971 ;  Dunn  v.  TUlery,  79  N.  G. 
497;  Killebrew  v.  Hines,  104  N.  G.  188,  10 
8.  E.  159,  251;  Woodcock  r.  Bostic,  118  N. 
G.  823,  24  8.  E.  362;  HemphiU  r.  Boss,  66 
N.  G.  477 ;  Keller  v.  Ashford,  133  U.  8.  610, 

85  L.  ed.  667,  10  Sup.  Gt  Rep.  494. 

As  there  is  no  statute  which  exempts  the 
Western,  it  is  still  answerable  for  injuries 
to  passengers  or  servants  due  to  the  negli- 

gence  of  tne  Southern,  which  it  voluntarily 
as  permitted  to  operate  its  road. 
Pittsburg,  C.  d  St.  L.  B.  Co.  v.  Campbell, 

86  III.  443 ;  Ohio  d  M.  B.  Co.  v.  Dunbar,  20 
111.  623,  71  Am.  Dec.  295;  Singleton  v. 
Southwestern  B.  Co.  70  Ga.  464,  48  Am.  Rep. 
574 ;  Aycock  v.  Baleigh  d  A,  Air  Line  B.  Co. 
89  N.  0.  330;  Logan  v.  North  Carolina  B.  Co. 
116  N.  G.  940,  21  8.  E.  959;  Central  Tranap. 
Co.  V.  Pullman's  Palace  Car  Co.  139  U.  S.  24. 
85  L.  ed.  55,  11  Sup.  Gt  Rep.  478;  Great 
Northern  B.  Co.  v.  Eastern  Counties  B.  Co. 
9  Uare,  806;  South  Yorkshire  B.  d  Bivcr 
Dun  Co.  V.  Great  Northern  B.  Co.  19  Eng. 
L.  &  Eq.  513. 

Mr.  Am  C.  ATory,  also  for  plaintiffs: 

It  has  been  held  unlawful  to  transfer  the 
franchise  and  property  of  one  corporation 
to  another^  to  be  organized  under  the  laws 
of  a  different  state,  without  process  ftir  law- 
ful dissolution. 

People  V.  Ballard,  184  N.  Y.  269,  17  L.  R. 
A.  737,  32  N.  K  54. 

The  Southern  Railway  Gompany  attcpipt- 
cd  to  take  as  a  Virginia  corporation,  instead 
of  under  Gode,  8  697.  It  therefore  failed  al- 
together to  acquire  title. 

5  Thomp.  Gorp.  §  6140;  6  Thomp.  Gorp.  § 
7890;  Chollctte  v.  Omaha  d  B.  Valley  B.  Co. 
26  Neb.  159,  4  L.  R.  A.  135,  41  N.  W.  1106; 
Brunswick  Gaslight  Co.  v.  United  Gas,  Fuel, 
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d  Light  Co.  85  Me.  532,  27  AU.  525,  35  Am. 
8t  Rep.  385,  and  note. 

Any  attempted  transfer  of  the  franchise 
in  order  to  escape  the  liability  assumed  in 
eootideration  of  the  privileges  granted  in 
the  charter  is  null  and  Toid  as  against  pub- 
lic policy. 

Tkonuu  V.  We9i  Jertey  B.  Co,  101  U.  8. 
83,  25  L.  ed.  952 ;  Aycook  t.  Baleigh  d  A.  A.ir 
Line  R.  Co.  89  N.  C.  321. 

The  lease  was  not  valid,  and  for  that  rea- 
son did  not  pass  by  the  conveyance. 

(Hbh9  v.  OwMoUdated  Gas  Co.  130  U.  8. 
396,  32  L.  ed.  979,  9  8up.  Ct.  Rep.  553. 

It  is  not  valid  because  it  is  in  violation  of 
the  spirit  of  8  31,  art.  1,  of  the  Constitution, 
in  that  it  tends  to  perpetuate  property 
rights  in  a  grantee  of  corporate  rights  be- 
yond the  limit  intended  to  be  fixed  by  the 
framers  of  the  Constitution,  and  because  it 
is  against  public  policy  to  allow  any  corpo- 
ration which  is  a  grantee  of  special  miv- 
il^es  from  the  state  to  disable  itself  from 
performing  the  duties  assumed  by  it,  for  so 
long  a  period  as  ninety-nine  years. 

PennnyVoania  R.  Co.  v.  Bt.  Louis,  A.  d  T. 
E.  R.  Co.  118  U.  S.  290,  30  L.  ed.  83,  6  Sup. 
Ct  Rep.  1094;  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.  139  U.  8.  24,  35  L.  ed. 
55,  11  8up.  Ct.  Rep.  478. 

Messrs.  Charles  Prioe,  G.  F.  Bason, 
and  F.  H.  Busbee,  for  defendant: 

A  corporation  created  and  organized  under 
the  laws  of  the  state  can  alien  neither  its 
franchise  nor  any  property  necessary  to  the 
performance  of  its  corporate  duties,  with- 
out the  express  assent  of  the  state. 

Oooeh  V.  McOee,  83  N.  C.  64,  35  Am.  Rep. 
558;  Von  Olahn  v.  DeRosset,  81  N.  C.  467; 
Bass  V.  Roanoke  If  wo.  d  Water  Power  Co. 
Ill  N.  C.  446,  19  L.  R.  A.  247,  16  8.  E.  402; 
Hughes  v.  Craven  County  Comrs.  107  N.  C. 
598,  12  8.  E.  465;  Logan  v.  North  Carolina 
R.  Co.  116  N.  C.  949,  21  8.  E.  959. 

In  any  aspect  of  the  case  the  Western 
North  Carolina  Railroad  Company  can  be 
sued  as  a  de  facto,  if  not  a  de  jure,  corpo- 
ration. 

Miller  v.  Vewhurg  Orrel  Coal  Co.  31  W. 
Va.  836,  8  8.  E.  600. 

If  the  Southern  did  not  acquire  the  fran- 
chise by  purchasing  in  compliance  with  the 
Code,  88  697  and  698,  then  neither  the  non- 
user  of  its  franchise  by  the  Western  North 
Carolina  Railroad  Company,  nor  the  volun- 
tary turning  over  of  its  road  to  be  operated 
by  the  Southern  Railway  Company,  worked 
a  dissolution  in  the  absence  of  an  express 
surrender  of  its  franchise,  an  acceptance  by 
the  state,  and  a  reorganization  under  some 
legislative  act  expressly  authorizing  it. 

Atty.  Gen.  v.  Superior  d  St.  C.  R.  Co.  93 
Wis.  612,  87  N.  W.  1138;  State  em  rel.  Atty. 
Gen.  V.  Roanoke  Nav.  Co.  86  N.  C.  408 ;  Bass 
V.  Roanoke  Nav.  d  Water  Power  Co.  Ill  N. 
C.  439,  19  L.  R.  A.  247,  16  8.  £.  402;  State 
ea  rel.  Drake  v.  Roosa,  13  Ohio  St  21. 

Fwolies,  J.,  delivered  the  opinion  of  the 
oourt  on  plaintiff's  appeal : 

The  legislature  of  North  Carolina,  in  1855, 
passed  an  act  known  as  the  charter  of  the 
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Western  North  Carolina  Railroad.  Under 
this  charter  a  company  was  formed  and  or- 
ganized known  as  the  Western  North  Caro- 
lina Railroad  Company.  This  company  lo- 
cated and  constructed  a  railroad  from  Salis- 
bury, in  the  county  of  Rowan,  to  Paint  Rock, 
in  the  county  of  Madison,  and  also  from 
Asheville,  in  Buncombe  county,  to  Murphy 
in  Cherokee  county.  This  road  was  known  and 
operated  as  the  Western  North  Carolina 
Railroad  from  the  date  of  its  construction 
until  April,  1884,  when  the  Western  North 
Carolina  Railroad  Company  leased  the  same 
to  a  corporation  known  as  the  Richmond  k 
Danville  Railroad  Company  for  the  term  of 
ninety-^nine  years.  Upon  the  execution  of 
this  lease  this  last-named  company  went  in- 
to possession  and  control  of  said  road,  and 
ran  and  operated  the  same  until  1894.  On 
the  1st  day  of  September,  1884,  the  Western 
North  Carolina  Railroad  Company  executed 
a  mortgage  to  the  Central  Trust  Company  of 
New  York,  in  which  it  conveyed  all  its  prop- 
erty of  every  kind,  including  its  franchise, 
which  mortgage  is  not  yet  due.  And  on  the 
2d  day  of  September  the  said  Western  North 
Carolina  Railroad  Company  made  and  exe- 
cuted a  second  mortgage  to  said  Central 
Trust  Company,  and  again  conveyed  all  its 
'property  of  .every  kind,  including  its  fran- 
chise, but  subject  to  the  first  mortgage  men- 
tioned and  the  payment  of  the  bonds  therein 
secured.  The  bonds  secured  by  this  second 
mortgage  being  due,  and  not  being  paid,  the 
Central  Trust  Company  brought  suit  in  the 
circuit  court  for  the  western  district  of 
North  Carolina  for  a  foreclosure  and  sale  un- 
der the  second  mortgage.  Under  the  pro- 
ceedings in  this  suit  a  decree  of  foreclosure 
was  had,  sublect  to  the  lien  of  the  first  mort- 
gage, which  had  not  been  satisfied ;  an  order 
of  sale  was  made;  a  special  master  appointed 
to  mske  the  sale,  which  he  did  in  August, 
1894,  when  the  Southern  Railway  Company, 
a  corporation  organized  and  existing  under 
the  laws  of  the  s&te  of  Virffinia,  became  the 
last  and  highest  bidder.  This  sale  was  duly 
reported  to  said  court,  and  confirmed;  the 
said  Southern  Railway  Company  declared  to 
be  the  purchaser;  and  the  special  master 
was  directed  to  make  a  deed  to  the  pur- 
diaser,  the  Southern  Railway  Company,  con- 
veying to  it  all  the  property  of  every  de- 
BcripUon,  including  the  franchise  of  the 
Western  North  Carolina  Railroad  Company, 
subject  to  the  lien  of  the  first  mortgage, 
which  he  did  on  the  22d  of  August,  1894; 
and  the  said  Southern  Railway  Comnany  at 
once  went  into  possession  and  control  of  the 
said  Western  North  Carolina  Railroad  prop- 
erty, and  has  been  running  and  operating 
the  same  ever  since  under  said  purchase  and 
deed.  The  intestate  of  the  plaintiff  was  an 
employee  of  the  Southern  Railway  Company, 
anj  was  killed  in  1896. 

There  were  four  issues  submitted  to  the 
jury:  '<(!)  Was  the  death  of  plaintiff's  in- 
testate caused  by  the  negligence  of  a  fellow 
servant,  as  the  sole  proximate  cause?  A.  No. 
(2)  Was  the  death  of  plaintiff's  intestate 
proximately  caused  by  the  negligence  of  the 
Southern   Railway   Company,   which   at  the 
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time  was  operating  the  roadT  A,  Tee.  (8) 
Is  the  defendant  answerable  for  the  negli- 
gence of  the  Southern  Railway  Company  in 
causing  the  death  of  plaintiff's  intestate  T 
A,  No.  (4)  What  damage  is  the  plaintiff 
entitled  to  recover?  A.  $15,000." 

The  third  issue  was  withdrawn  from  the 
jury,  and  answered  by  the  court  as  a  ques- 
tion of  law,  and  the  ruling  upon  this  issue 
constitutes  the  only  question  presented  by 
this  appeal  for  our  consideration.  The  cor- 
rectness of  this  ruling,  it  seems  to  us,  in- 
volves, or  may  involve,  the  consideration  of 
two  questions :  Did  the  Western  North  Car- 
olina Railroad  corporation  become  extinct? 
And  did  the  Southern  Railway  Company,  as 
a  corporation,  succeed  the  Western  North 
Carolina  Railroad  Company,  as  a  corpora- 
tion, upon  the  completion  of  the  sale  under 
the  foreclosure  proceedings  and  execution  of 
the  deed  by  the  special  master? 

By  the  laws  of  this  state,  the  mortgagee  is 
the  owner  of  the  legal  estaie  in  the  mort- 
gaged property,  and  the  mortgagor  is  the 
equitaJble  owner,  with  the  right  to  pay  the 
debt  and  discharge  the  mortgage ;  but,  after 
the  day  of  payment  has  passed,  he  then  has 
only  the  equity  of  redemption.  Parker  v. 
Beasley,  110  N.  C.  1,  33  L.  R.  A.  231,  21  S. 
E.  956;  Mclvery.  Smith,  118  N.  C.  73,  23  8.* 
E.  071.  But  the  mortgagor,  in  possession  of 
the  mortgaged  property  by  the  consent  of  the 
mortgagee,  is  considered  to  be  so  far  the 
owner  as  to  be  entitled  to  the  rents,  tolls, 
and  profits  of  the  mortgaged  property  with- 
out being  liable  to  account,  and  is  liable  for 
damage  wrongfully  done  to  others  in  its  use 
and  enjoyment.  Dunn  ▼.  Tillery,  79  N.  C. 
497,  cited  and  approved  in  Killehrew  v. 
nines,  104  N.  C.  188,  10  S.  E.  161,  251.  At 
the  time  the  second  mortgage  was  executed 
the  legal  title  to  this  property  was  in  the 
Central  Trust  Company  of  New  York,  hav- 
ing been  conveyed  to  this  company  by  the 
first  mortgage,  and  the  Western  North  Car- 
olina Railroad  Company  had  only  the  equity 
of  redemption  when  it  executed  the  second 
mortgage,  and  only  the  equity  of  redemption 
at  the  time  of  said  sale;  and,  as  the  South- 
ern Railway  Company  claims  under  the  sec- 
ond mortgage,  it  can  have  no  more,  no 
greater,  estate  than  the  Western  North  Car- 
olina Railroad  Company  had  at  the  date  of 
the  sale  under  the  second  mortgage.  By  the 
sale  of  the  special  master  under  the  second 
mortgage,  the  purchase  thereunder  and  the 
express  assumption  of  the  first  mortgage 
debt  binds  the  purchaser,  the  Southern  Rail- 
way Company,  for  this  debt ;  and,  as  between 
the  Southern  and  the  Western,  it  makes  the 
Southern  the  principal  and  the  Western  ite 
surety.  But  tnis  does  not  release  the  West- 
ern nor  the  property  mortgaged  to  pay  this 
debt  from  liability;  and  this,  it  seems  to  us, 
would  be  a  reason  for  not  considering  the 
Western  North  Carolina  Railroad  Company 
as  extinct  Woodcock  v.  Boatio,  118  N.  C. 
823,  24  S.  E.  362 ;  Keller  v.  Aahford,  133  U. 
S.  610,  33  L.  ed.  667,  10  Sup.  Ct.  Rep.  494. 
The  franchise  and  the  corporate  entity  must 
go  together.  They  cannot  be  separated. 
There    cannot    be  a  corporation    without  a 
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franchise.  Choch  v.  McOee,  83  N.  C.  59,  35 
Am.  Rep.  568.  This  rule  does  not  interfere 
while  the  mortgagor  is  in  possession  operat- 
ing the  road  by  the  consent  of  the  mortga- 
gee, because  he  it  considered  the  owner,  and 
is  the  owner  for  certein  purposes,  and  is 
responsible  to  the  public  for  tiie  manner  in 
which  it  is  run.  Dunn  ▼.  Tillery,  79  N.  C. 
497,  and  KiUebrew  t.  Hinea,  104  N.  C.  188. 
10  S.  E.  169,  251. 

But  how  is  it  if  the  contention  of  the 
Southern  is  true?  The  first  mortgage  con- 
veys everything,  including  the  franchise. 
The  Southern  says  the  Western  was  author- 
ized to  make  this  mortgage,  and  to  convey 
the  franchise.  But,  to  enable  it  to  have  a 
corporate  existence  it  must  also  have  the 
franchise.  There  cannot  be  two  independent 
corporations  dependent  upon  one  franchise. 
Nor  can  the  Southern  be  a  corporation  built 
upon  the  franchise  granted  to  the  Western 
while  that  franchise  is  owned  by  the  Cen- 
tral Trust  Company  of  New  York.  Ooooh  v. 
McOee,  83  N.  C.  59,  35  Am.  Rep.  658.  It  is 
contci^dcd  that,  under  S§  697,  698,  of  the 
Code,  the  sale  and  conveyance  by  the  special 
master  to  the  Southern  Railway  Company 
ipso  facto  made  the  Southern  a  corporation. 
This  does  not  seem  to  us  to  be  so.  If  it  is  a 
corporation,  is  it  a  domestic  or  a  foreign 
corporation?  The  Southern  is  a  foreign  cor- 
poration existing  under  the  Laws  of  Vir- 
ginia. Virginia  has  no  power  to  incorporate 
a  railroad  company  in  North  Carolina  as  it 
has  no  power  to  grant  a  franchise  in  North 
Carolina.  Nor  does  the  purchase  of  this 
road  make  it  an  integral  part  of  the  South- 
em  Railway  corporation.  The  property  a 
railroad  may  own  is  not  ite  corporation,  any 
more  than  a  horse  a  man  may  own  is  an  in- 
tegral part  of  the  man  who  owns  it.  The 
corporation  is  an  entity,  resting  upon  a 
grant  of  the  sovereign  and  clothed  with  some 
portion  of  the  sovereignty.  A  railroad  cor- 
poration is  quasi  public,  and  these  extraordi- 
nary powers — franchises — are  supposed  to 
be  granted  for  the  benefit  of  the  people  as 
well  as  for  the  benefit  of  the  corporators. 
It  is  presumed,  by  the  acceptence  of  the 
franchise,  that  the  corporation  accept  it  sub- 
ject to  its  burdens.  This  being  so,  it  can- 
not be  that  the  corporation  could  sell  and 
transfer  this  franchise — this  sovereignty — 
without  the  express  permission  of  the  sover- 
eign (the  legislature)  to  do  so.  Logan  v. 
North  Carolina  B.  Co.  116  N.  C.  940,  21 
S.  £.  969 ;  York  d  M,  Line  R,  Co.  v.  Winans, 
17  How.  30,  15  L.  ed.  27.  It  is  claimed  by 
the  Southern  that  this  express  authority  is 
given  by  §S  097,  698,  of  the  Code.  These  sec- 
tions were  passed  in  1872,  and  we  think 
should  be  considered  in  connection  with  § 
701,  which  was  passed  in  1879,  and  S§  1936, 
2005,  referred  to  in  §  701.  If  this  be  the 
correct  reading  of  these  sections  of  the  Code, 
it  would  seem  that  while  §  697  does  say  that 
these  facto,  ipeo  facto,  dissolved  the  corpora- 
tion, another  corporation  must  be  provided, 
as  in  S  1936  of  the  Code,  to  take  ite  place  be- 
fore it  is  dissolved;  that  there  must  always 
be  a  corporation  in  existence  liable  to  the 
public    for  the    duties  and    obligations  as- 
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Bumed  by  the  grantee  lor  the  privileges  oon- 
f erred  in  the  grant  of  the  franchise;  and 
that  the  old  corporation  must  continue  to 
exist  until  this  is  done;  and  that  when  the 
new  corporation  is  formed  it  will  be  a  do- 
mestic corporation.  It  cannot  be  that  the 
legislature  ever  intended,  by  this  general 
legislation,  to  create  a  foreign  corporation 
here,  when  it  could  not  do  so  by  positive  and 
direct  enactment.  119  N.  C.  918,  78  Fed. 
Rep.  387,  Judge  Dick's  opinion  in  Bradley  v. 
Ohio  River  d  C.  R,  Co,,  published  in  the  Ap- 
pendix. By  this  view  of  the  case,  all  the 
interests  of  the  parties  may  be  harmonized. 
The  Southern,  the  purchaser  of  the  equity  of 
redemption  of  the  Western,  stands  in  the 
shoes  of  that  company.  The  Southern  is, 
in  effect,  the  mortgagor  in  its  relations  to 
the  Central  Trust  Company  of  New  York, 
the  mortgagee  of  the  first  mortgage; 
and  being  in  possession  of  the  road, 
its  property  and  franchise,  has  the  right  to 
run  and  operate  the  same.  But  the  old  cor- 
poration, still  in  existence,  is  liable  for  dam- 
ages caused  by  the  maladministration  of  the 
Southern,  which  it  allows  to  run  and  oper- 
ate the  road.  But  the  property  of  this  road 
which  the  Southern  is  allowed  to  use  will  be 
held  liable  to  the  public  for  damages. 
ChoUette  V.  Omaha  d  R,  Valley  R.  Co.  26 
Neb.  159^  4  L.  R.  A.  139,  41  N.  W.  1106; 
Brunsioiek  0<ialight  Co.  v.  United  Oas,  Fuel 
d  Light  Co.  35  Am.  St.  Rep.  385,  and  note  on 
page  390,  85  Me.  532,  27  Atl.  525.  It  there- 
fore follows  that,  in  our  opinion,  the  court 
below  erred  in  its  ruling  upon  the  third  is- 
sue. 

This  ruling  is  reversed,  and  judgment 
should  be  entered  for  the  plaintiff  according 
to  the  verdict  of  the  jury. 

Clark,  J.,  delivered  the  opinion  of  the 
court  on  defendant's  appeal: 

The  first  exception  is  without  merit. 
Though  no  counterclaim  is  pleaded,  the  court 
can  order  a  reply  to  be  filed  to  matters  of 
defense  set  up  in  the  answer  (Code,  §§  248, 
277;  FitzgeraM  v.  Shelton,  95  N.  C.  619), 
and,  of  course,  it  can  permit  such  reply  to 
be  filed  as  a  matter  of  discretion. 

The  issues  were  those  which  properly 
arose  upon  the  pleadings,  and  the  second  ex- 
ception cannot  be  sustained. 

The  third  exception  is  for  refusal  to  grant 
several  prayers  for  instructions  thaf'there 
was  no  evidence,"  and  that  ''according  to  the 
evidence,"  and  the  like.  The  defendant,  as 
appellant,  made  out  its  statement  of  the 
"case  on  appuil,"  and  the  appellee  accepted 
the  same.  When  this  is  the  fact,  the  judge 
has  nothing  to  do  with  settlin«^  the  case  on 
appeal.  In  the  case  made  out  by  the  appel- 
46  L.  R.  A. 


kmt  there  is  nothing  whatever  by  which  this 
court  can  see  that  there  was  error  in  refus- 
ing the  instructions  asked.  It  is  not  suffi- 
cient that  error  is  alleged,  but  it  must  ap- 
pear that  there  was  error,  and,  unless  the 
record  or  the  case  on  appeal  sets  out  matter 
from  which  the  appellate  court  can  see  that 
there  was  error,  the  presumption  in  favor 
of  the  correctness  of  the  proceedings  below 
universally  obtains.  Uad  the  "case  on  ap- 
peal" set  out  the  evidence  on  which  the 
prayers  "according  to  the  evidence,"  etc., 
were  predicated,  the  court  could  have 
passed  upon  the  question  whether  there 
was  error  or  not;  but  the  appellant  has 
not  seen  fit  to  put  the  evidence  in  the 
case,  and  we  cannot  presume  error  in  the 
judge.  Had  the  appellant,  in  making  up  its 
statement  of  the  case  as  to  the  matters  on 
which .  it  asked  the  court  to  charge  that 
"there  was  no  evidence,"  set  out  all  the  evi- 
dence in  the  case,  or  even  upon  that  point, 
or  stated  as  a  fact  that  there  was  no  evi- 
dence on  that  point,  and  this  had  been  ac- 
cepted by  the  appellee,  or,  on  disagreement, 
been  so  stated  oy  the  judge,  we  could  see 
whether  or  not  there  was  insufficient  evidence 
or  no  evidence.  But  in  the  absence  of  the  evi- 
dence or  a  statement  that  there  was  none,  we 
cannot  presume  there  was  none,  and  that  the 
judge  charged  the  jury  on  a  point  when  there 
was  no  evidence  to  support  it.  The  pre- 
sumption is  the  other  way,  unless  it  is  af- 
firmatively made  to  appear  that  there  was 
no  evidence.  This  has  been  held,  upon  a 
very  similar  state  of  facts,  in  State  v.  WiU 
son,  121  N.  C.  650,  28  S.  E.  416;  Patterson  v. 
MiUs,  121  N.  C.  258,  28  S.  £.  368,  and  in 
many  previous  cases,  among  them  Williams 
V.  Whiting,  92  N.  C.  683 ;  Walker  v.  Soott, 
106  N.  C.  56,  60,  11  S.  £.  364,  and  State  ex 
rel.  Merrell  v.  WhitnUre,  110  N.  C.  367, 15  S. 
E.  3.  In  the  absence  of  the  evidence  itself, 
or  of  a  statement  that  there  was  no  evidence, 
a  prayer  to  instruct  the  jury  that  there  is 
none  is  without  an^hing  to  support  it  in 
this  court,  and  the  judge  below  is  presumed 
to  have  chai]^ed  the  jury  correctly  upon  the 
evidence  which  was  before  him,  but  which 
the  appellant  did  not  think  it  worth  his 
while  to  send  up  to  us.  If  he  had  done  so, 
we  might  still  have  approved  his  honor's 
ruling.  Certainly  the  appellant  is  in  no  bet* 
ter  condition  by  failine  to  do  so,  and  it  was 
not  incumbent  upon  the  appellee  to  fill  up 
a  hiatus  in  the  appellant's  case.  If  the  ap- 
pellant had  any  ground  to  complain  of  the 
charge,  it  has  itself  to  blame  for  not  pre- 
senting the  ease  with  the  care  an  appe^U  is 
entitled  to  receive. 
No  error. 
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John  CRAWFORD,  Respi. 

*1.  In  emmeu  of  barflrlarry  ^rliere  one 
and  tlie  same  Instrun&ent  i«  nsed  both 
for  the  purpose  of  breaking  and  for  the  pur- 
pose of  oommitting  an  ulterior  crime  within 
the  building,  It  will  suffice  to  show  an  entry 
by  showing  that  the  Instrument  so  used  was 
thrust  into  the  building  and  was  used  tn  eom' 
mltting  the  ulterior  offense,  without  showing 
that  the  accused  entered  the  building  In  per- 
son. 

S.  The  defendant  ^raa  laf orated  aaratnat 
for  tlie  erime  of  bnrflrlarr  tn  the  third 
degree.  The  eTidence  tended  to  show  that 
the  defendant  In  the  night-time  bored  three 
holes  with  a  2-inch  auger  through  the  walls 
of  a  granary,  and  Into  a  mass  of  wheat  stored 
therein.  The  weight  of  the  grain  forced  sev- 
eral bushels  of  wheat  to  paas  out  of  the  aper- 
ture caused  by  the  auger,  which  wheat,  the 
evidence  shows,  was  taken  away  and  sold  by 
the  defendant.  Upon  this  evidence  the  trial 
court  directed  the  jury  to  acquit  upon  the 
ground  that  the  evidence  failed  to  show  an 
entry  into  the  granary.  Held,  that  the  rul- 
ing was  error. 

S.  Held,  furtber,  tbat  tbe  Intent  to 
•teal  vrlCbln  tbe  vranary  la  avlll- 
ciently  abown  by  the  fact  that  the  wheat 
which  was  stored  inside  of  the  granary  was 
by  defendant's  agency  transferred  from  the 
inside  to  the  outside  of  the  granary.  It  is 
true  that  the  law  of  gravitation  co-operated 
with  the  defendant  in  removing  the  wheat ; 
but  the  defendant  by  his  own  act  set  the  law 
in  motion  upon  the  inaide  of  the  building, 
and  thereby  accomplished  his  criminal  pur- 
pose. 

(October  7,  1890.) 

APPEAL  by  the  SUte  from  a  judgment  of 
the  District  Court  for  Cass  County  ac- 
quitting defendant  of  the  charge  of  burglary. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mesara.  Fred  B.  Morrill  and  Edward 
Cncenidt  for  appellant: 

The  boring  of  holes  into  a  ffranary,  and 
thereby  extracting  grain  therefrom,  is  such 
a  breaking  and  entering  of  the  building  as 
to  constitute  the  crime  of  burglary. 

2  Bishop,  New  Crim.  L.  |  92,  subd.  2;  2 
Wharton,  Crim.  L.  7th  ed.  IS  1549,  1550;  1 
Hale,  P.  C.  555,  556;  Walker  ▼.  State,  63 
Ala.  49,  35  Am.  Rep.  1 ;  State  r.  MoOaU,  4 
Ala.  643,  39  Am.  Dec.  314. 

Mr,  DaTid  R.  Pieree»  for  respondent: 

To  convict  the  respondent  unaer  the  in- 
formation, it  was  incumbent  upon  the  state 
to  prove  the  breaking,  the  entry,  and  the 
intent  on  his  part  "to  steal  therein."  The 
state  did  prove  tbe  breaking,  which  was  ac- 
complished with  an  auger. 

^Ileadnotes  by  Wallin,  J. 

Note. — As  to  criminal  liability  for  burglary 
committed  in  assisting  a  detectlTe.  see  Lore  v. 
reople  (III.)  82  L.  R.  A.  130. 
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The  respondent  did  not  introduce  the 
auger  into  the  building  for  the  purpose  of 
aiding  him  in  stealing  within  the  building. 

Such  use  of  the  instrument  used  for  mak- 
ing the  break  is  not  sufficient  to  show  an 
entry. 

2  Bishop,  New  Crim.  L.  §  93 ;  Rew  v.  Rob- 
erta, Carrington,  Crim.  L.  3d  ed.  293;  Re9 
V.  Hughes,  1  Leach,  C.  L.  406;  Rex  ▼.  Ruat, 
1  Moody,  C.  C.  183;  Reg.  v.  O'Brien,  4  Cox, 
C.  C.  398;  1  Roscoe,  Crim.  Ev.  *366;  1 
Hale,  P.  C.  555;  2  East,  P.  C.  490;  Hawk.  P. 
C.  b.  1,  chap.  38,  S  11. 

The  entry  muat  appear  to  haye  been  made 
with  the  immediate  intent  to  commit  a 
felony,  at  distinffuished  from  previous  in- 
tent to  procure  admission. 

4  Lawson,  Criminal  Defenses,  p.  855 ;  King 
y.  Steel,  1  Leach,  C.  L.  452;  East,  P.  C.  491. 

Tlie  mere  introduction  of  an  instrument, 
in  the  act  of  breaking  the  house,  will  not 
make  a  sufficient  entry;  but  the  instrument 
by  which  the  entry  is  effected  must  be  in- 
troduced for  the  purpose  of  committing  a 
felony. 

2  Archbold,  Crim.  Pr.  ft  PI.  p.  1084; 
Clark,  Crim.  L.  235. 

Wallin,  J.,  dcliyered  the  opinion  of  the 
court: 

The  record  in  this  case  shows  that  the  de- 
fendant was  charged  with  the  crime  of 
burglary  in  the  third  degree,  by  an  informa- 
tion filed  against  him  by  the  state's  attorney 
of  the  county  of  Cass,  and  that  the  defend- 
ant pleaded  not  guilty  to  such  charge,  where- 
upon a  trial  was  had.  At  the  dose  of  the 
testimony  offered  in  behalf  of  the  state,  sad 
on  motion  of  counsel  for  the  defendant,  the 
trial  court  advised  and  practically  directed 
a  verdict  of  acquittal,  and  such  verdict  was 
accordingly  returned.  The  defendant  was 
then  discharged  from  custody,  despite  the 
protest  of  the  state's  attorney,  who  request^ 
ed  the  court  to  hold  the  defendajit  to  bail 
pending  an  appeal  of  the  case  to  this  court. 
The  state's  attorney  assigns  as  error  the  di- 
rection to  acquit,  and  the  refusal  of  the  trial 
court  to  hold  the  accused  to  bail  pending  tha 
appeal. 

There  is  no  conflict  of  evidence  in  the  case, 
nor  is  there  any  dispute  between  counsel  as 
to  the  facts.  The  evidence  shows  that  at 
the  time  and  place  stated  in  the  information 
there  was  a  certain  building  used  as  a  gran- 
ary, in  which  there  was  stored  in  bins  Sbont 
800  bushels  of  wheat,  and  that  in  the  night- 
time three  holes  were  bored  with  a  2  inch 
auger  through  the  walls  of  the  granary,  and 
into  one  of  uie  wheat  bins.  The  three  holes 
were  so  connected  together  as  to  make  one 
large  opening  through  the  walls,  and  into 
the  wheat  bin.  It  further  appears  that 
there  was  a  depression  in  the  mass  of  wheat 
directly  over  tne  aperture  made  by  the  au- 
ger, indicating  that  wheat  had  passed  out  of 
the  bin  through  such  aperture  to  the  amount 
of  several  bushels,  and,  further,  that  some 
wheat  was  spilled  on  the  ground  directly  un- 
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der  the  opening  through  the  wall  of  the 
granai^.  Other  evidence  tended  to  connect 
the  de/endant  with  the  felonious  asportation 
and  sale  of  the  grain.  Upon  this  eridenoe 
the  question  is  presented  whether  the  state 
had  made  out  a  prima  faeie  case  when  the 
evidence  closed  and  the  state  rested  its  case. 
Defendant's  counsel  contends  that  the  state 
had  failed  to  establish  two  of  the  three  es- 
sential elements  of  the  crime  charged,  vist., 
the  entry  into  the  granary,  and  the  intent  to 
Pteal  therein.  In  support  of  this  theory,  at- 
tention  is  called  to  tne  evidence  which  dear- 
ly indicates  how  the  grain  was  extracted 
from  the  granary,  and  negatives  the  idea 
that  the  person  who  bored  the  holes  through 
the  walls  went  inside  the  building  to  st^ 
therein,  or  for  any  purpose  whatever.  Nor 
Is  it  daimed  in  behalf  of  the  state  that  the 
accused  personally  went  inside  the  granary 
for  any  purpose.  As  to  the  intent  to  steal 
inside  the  granary,  the  evidence,  in  our  judg- 
ment, leaves  no  room  for  doubt.  The  ac- 
complished fact  dearly  reveals  the  motive 
and' purpose  with  which  the  act  was  done. 
Hie  Tfheat  was  stored  within  the  granary, 
and  the  evidence  tends  to  show  that  tne  same 
was  by  the  acts  and  agency  of  the  accused 
taken  possession  of  while  in  the  granary, 
and  removed  from  the  inside  of  the  granary 
to  the  outside,  and  was  thereafter  taken 
away  from  the  premises  in  the  night-time. 
The  defendant,  under  the  evidence,  acquired 
dominion  over  the  erain  taken  while  the 
same  was  within  the  building,  and  his  inten- 
tion to  do  so  is  too  clear  for  discussion.  It 
is  true  that  the  accused  was  aided  by  natur- 
al laws  in  taking  possession  of  the  grain 
within  the  granary,  but  such  laws  were  de- 
liberately invoked  and  set  in  motion  by  the 
acts  of  the  defendant,  done  by  his  agency 
operating  within  the  building. 

Bat  ooun^l  most  strenuously  contends 
that  inasmuch  as  the  evidence  shows  that 
the  grain  was  removed  through  the  opening 
made  with  an  auger,  and  not  otherwise,  it 
therefore  appears  affirmatively  that  the  de- 
fendant did  not  and  could  not  have  gone  in- 
to the  buildinff,  and  hence  that  the  state 
failed  to  establish  the  essential  element  of 
an  entry.  We  cannot  accept  this  conclusion 
from  the  evidence.  It  is  manifest  that  the 
aucer  guided  by  the  person  who  bored  the 
holes  passed  through  the  walls  of  the  gran- 
ary into  the  mass  of  wheat  therein,  and  also 
manifest  that  it  was  the  auger  operating 
within  the  building  which  set  the  law  of 
gravitation  in  motion,  and  thereby  enabled 
the  man  guiding  the  auger  to  remove  the 
property  from  within  the  building  to  the 
outside.  Using  the  auger  for  the  double 
purpose  of  breaking  and  taking  possession  of 
the  property  within  the  building  brings  the 
case  within  the  rule  announced  in  the  au- 
thorities hereafter  cited.  We  auote  first 
from  the  authorities  cited  by  defendant's 
ooimsel.  The  rule  is  expressed  in  Bishop's 
New  Criminal  Law  (vol.  2,  S  93)  as  follows: 
"And  there  is  no  burjglary  if  simply  the  tool 
used  for  breaking  goes  in,  and  neither  any 
part  of  the  person  nor  the  instrument  by 
which  the  ulterior  felony  is  to  be  perpetrat- 
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ed  does.''  The  same  section  contains  the 
following  language:  "Thus,  to  raise  a  win- 
dow bv  placing  tiie  hands  outside  of  it,  and 
then  thrust  in  a  bar  for  forcing  open  the  in- 
side shutter,  or  to  make  a  hole  through  a 
door  with  a  centerbit,  whereby  some  of  the 
chips  fall  in,  is  insufficient,  because  neither 
the  bar  nor  the  centerbit  was  to  be  employed 
about  the  interior  felony."  Another  text 
writer  cited  by  defendant's  counsd  puts  the 
rule  as  follows:  Whether  the  introduction 
of  an  instrument  "will  be  such  an  entry  as 
to  constitute  a  burglary  depends  .  •  . 
upon  the  object  with  which  the  instrument 
is  emploved.  Thus,  if  the  instrument  be 
employed,  not  merely  for  the  purpose  of 
making  the  entry,  but  for  the  purpose  of 
committing  the  contemplated  fdony,  it  will 
amount  to  an  entry,  as  where  a  than  puts  a 
hook  or  other  instrument  to  steal,  or  a  pis- 
tol to  kill,  throuffh  a  window,  though  his 
hand  be  not  in,  this  is  an  entry."  See  1 
Roscoe,  Crim.  Ev.  *363,  citing  other  author- 
ity. The  rule  as  announced  in  these  author- 
ities seems  to  be  well  established,  and  gener- 
ally ac<^uiesced  in  without  dissent;  and  as, 
in  our  judgment,  it  applies  to  the  facts  of 
this  case,  it  will  govern  our  decision.  As 
has  been  seen,  we  hold,  under  the  evidence, 
that  the  auger  was  used  first  in  breaking, 
and  again  deliberately  used  for  the  purpose 
of  committing  the  ulterior  crime  of  stealing 
wheat  within  the  granary,  thereby  oonstitu^ 
ing  an  entry,  within  the  rule.  Counsel  for 
the  state  has  cited  extracts  from  other  text 
writers,  but  we  deem  it  unnecessary  to  quote 
them  in  support  of  a  rule  so  well  established. 
The  case  of  Walker  v.  State,  63  Ala.  49,  35 
Am.  Rep.  1,  is  directly  in  point.  In  that 
case  the  cnme  charged  was  burglary,  and  it 
was  committed  by  Iraring  a  hole  with  an  au- 
ger into  a  granary  in  which  grain  was  kept, 
and  by  this  means  the  grain  was  removed 
from  the  granarv.  In  the  course  of  the 
opinion  the  court  used  the  following  lan- 
guage: "When  one  instrument  is  employed 
to  break,  and  is  without  capadty  to  aid 
otherwise  than  by  opening  a  way  of  entry, 
and  another  instrument  must  be  used,  or  the 
instrument  used  in  the  breaking  must  be 
used  in  some  other  way  or  manner  to  con- 
summate the  criminal  intent,  the  intrusion 
of  the  instrument  is  not  of  itself  an  entry. 
But  when,  as  in  this  case,  the  instrument  is 
employed,  not  only  to  break,  but  to  effect  the 
only  entry  contemplated  and  necessary  to  the 
consummation  of  the  criminal  intent;  when 
it  is  intruded  within  the  house,  breaking  it, 
effecting  an  entry,  enabling  the  person  in- 
troducing it  to  consummate  his  intent, — ^the 
offense  is  complete.  The  instrument  was 
employed,  not  only  for  the  purpose  of  break- 
ing the  house,  but  to  effect  the  larceny  in- 
tended. When  it  was  intruded  into  the  crib, 
the  burglar  acquired  dominion  over  the  com 
intended  to  be  stolen.  Such  dominion  did 
not  require  any  other  act  on  his  part.  When 
the  auger  was  withdrawn  from  the  aperture 
made  with  it,  the  com  ran  into  the  sack  he 
used  in  its  asportation.  There  was  a  break- 
ing and  entry,  enabling  him  to  effect  his 
criminal  intent  without  the  use  of  any  other 
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meanii,  and  this  satisfies  the  requirements  of 
the  law."  This  case  seems  to  us,  not  only  to 
be  intrinsically  sound  in  legal  principle,  but 
one  which  apparently  is  sustained  by  the 
unanimous  Toico  of  authority  upon  the  ques- 
tion. 

The  order  dircoiing  an  acquittal  wiU  he 
reversed  upon  the  ground  that  it  was  error 
to  hold  that  the  evidence  did  not  tend  to  es- 
tablish an  entry.  The  case  should  have  been 
submitted  to  uie  jury  with  proper  instruc- 
tions upon  the  matter  of  the  entry,  as  well  as 
upon  the  other  legal  aspects  of  the  case. 


We  are  of  the  opinion  that  this  oonrt 
not  properly  consider  the  other  assignment 
of  error,  viss,,  that  predicated  upon  the  refus- 
al of  the  trial  court  to  hold  the  accused  to 
bail  pending  sn  appeal  from  the  order  direct- 
ing an  acquittal.  Such  refusal  occurred  aft- 
er the  order  appealed  from  was  made,  and 
the  same  is  in  no  manner  connected  with  the 
merits  of  the  order  from  which  an  appeal  is 
taken. 

All  the  Judges  concur. 


OHIO  SUPREME  COURT. 


NELSON    BUSINESS     COLLEGE     COM- 
PANY, Plff.  in  Err., 

V. 

John  A.  LLOYD. 
(60  Ohio  St.  448.) 

*1.  An  employer  Is  liable  for  the  wilful  or 
malicious  acts  of  his  servant,  done  in  the 
course  of  the  servant's  employment. 

9.  "Wben  tlie  aet  complained  of  n&ay  or 
maj*  not  be,  from  its  nature.  In  the  course 
of  the  servant's  employment,  and  this  de- 
pends upon  the  real  motive  or  purpose  of  the 
servant  in  doing  the  act,  it  is  a  question  for 
the  Jury  to  determine  upon  a  consideration 
of  ail  the  circumstances  adduced  in  evidence. 

8.  In  a  svlt  aaralnst  an  employer  for 
an  Injury  cavsed  by  tbe  vrronarful  act 
of  bis  serrantt  when  the  evidence  is  such 
that  tlifferent  minds  may  fairly  draw  differ- 
ent conclusions  from  it  as  to  the  real  motive 
and  purpose  of  the  servant  in  doing  sn  act, 
apparently  within  the  course  of  his  employ- 
ment, it  should  be  left  to  the  jury  to  deter- 
mine the  question,  under  proper  instructions 
as  to  the  law;  and  it  is  error  for  the  court, 
in  such  case,  to  direct  a  verdict  for  the  de- 
fendant. 

(BJiauck  and  Bpear,  JJ,,  dissent.} 
(June  13,  1899.) 

ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  an  act  of  de- 
fendant's servant  for  which  it  was  respon- 
sible.   Affirfned, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  O.  Ooehran  for  plaintiff  in  er- 
ror. 

Messrs.  William  M.  Eames  and  Will- 
lam  E.  Bnndy,  for  defendant  in  error: 

If  different  minds  might  arrive  at  a  dif- 
ferent conclusion  as  to  the  janitor's  motive 

*Headnotes  by  the  Coubt. 


in  moving  the  table  as  he  did,  it  is  within 
the  province  of  the  jury  only,  if  the  question 
be  essential  in  the  case  to  determine  what 
that  action  was.  It  may  have  been  to  get 
rid  of  the  obstruction,  and  to  enable  him  to 
complete  his  labors  regardless  of  consequen- 
ces. 

Redding  r.  South  Carolina  R.  Co.  3  S.  C. 
N.  S.  1.  16  Am.  Rep.  681 ;  Jackson  v.  Second 
Ave.  R.  Co.  47  N.  Y.  274,  7  Am.  Rep.  448; 
Rounds  V,  Delav?are,  L.  d  W.  R.  Co.  64  N. 
Y.  129,  21  Am.  Rep.  597 ;  Mott  v.  Consumers* 
Ice  Co.  73  N.  Y.  646. 

The  master  is  liable  for  the  acts  of  a  serv- 
ant within  the  general  scope  of  his  employ- 
ment in  the  master's  business,  done  with  a 
view  to  further  that  business  and  the  mas- 
ter's interests,  whether  the  act  be  negligent, 
wanton,  or  even  wilful. 

Mott  V.  Consumers'  Ice  Co.  78  N.  Y.  643 ; 
Atlantic  d  Q.  W.  R.  Co.  v.  Dunn,  19  Ohio  St. 
162;  Philadelphia  d  R.  R.  Co.  v.  Derby,  14 
How.  468,  14  L.  ed.  602;  Stranahan  Bros. 
Catering  Co.  v.  Coit,  66  Ohio  St.  399,  46  N. 
E.  634;  Passenger  R.  Co.  v.  Young,  21  Ohio 
St.  524,  8  Am.  Rep.  78;  Mechem,  Agency,  S 
740;  Philadelphia  d  R.  R.  Co.  ▼.  Derby,  14 
How.  487,  14  L.  ed.  610. 

Biinsliall,  J.,  delivered  the  opinion  of  the 
court : 

In  the  original  suit  the  plaintiff  sought  to 
recover  of  the  defendant  damases  for  inju- 
ries occasioned  him  by  one  of  its  servants, 
acting  in  the  capacity  of  janitor;  the  aver- 
ment being  that  the  janitor,  being  then  and 
there  engaged  in  the  performance  of  his  du- 
ties as  such,  ^'assaulted  the  plaintiff,  and  vio- 
lently, wrongfully,  recklessly,  and  carelessly 
caused  a  ladder  on  which  he  was  lawfully  en- 
gaged at  work  in  the  school  room  of  the  de- 
fendant to  be  overturned,"  whereby  he  was 
violently  thrown  to  the  floor  and  seriously 
injured.  On  the  trial  to  a  jury,  at  the  close 
of  the  plaintiff's  evidence,  the  court,  on  mo- 
tion of  the  defendant,  instructed  the  jury  to 
render  a  verdict  for  the  defendant,  which 
was  done.    A  motion  for  a  new  trial  was 


NoTB. — As  to  the  liability  of  a  master  for 
fnallclous  acts  of  his  servant  toward  one  with 
whom  he  sustains  no  contractual  relation,  see 
note  to  Ritchie  v.  Waller  (Conn.)  27  L.  B.  A. 
161 :  Texas  &  P.  R.  Co.  v.  Scovllle  (C.  C.  App. 
46  L.  R.  A. 

See  also  47  L.  R.  A.  282. 


5th  C.)  27  L.  R.  A.  179;  Pittsburgh.  C.  C.  & 
St.  L.  R.  Co.  V.  Sullivan  (Ind.)  27  L.  R.  A.  840: 
Mayer  v.  Thompson-Hutchison  Bldg.  Co.  (Ala.) 
28  L.  R.  A.  433 ;  and  Pierce  v.  North  Carolina 
R.  Co.  (N.  C.)  44  L.  R.  A.  816. 
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oTemiled,  exception  taken,  and  judgment 
rendered  on  the  verdict.  A  bill  of  exceptions 
oontaiiting  all  the  evidence  was  also  taken, 
and  made  a  part  of  the  record.  On  error  to 
the  circuit  sourt,  the  judgment  was  reversed 
for  error  in  directing  a  verdict  for  the  de- 
fendant; and  the  question  is  now  presented 
to  this  court  whether  the  trial  court  erred  in 
directing  a  verdict  for  the  defendant  on  the 
evidence  produced  by  the  plaintiff. 

The  evidence  offered  tended  to  show  that 
the  plaintiff  had  been  called  by  the  company 
for  the  purpose  of  repairing  an  electrical 
light  in  a  room  of  the  college,  and  was  so  en- 

Eged  at  the  time  he  was  thrown  from  the 
Ider  to  the  floor  by  the  act  of  the  janitor 
and  injured.  It  also  tended  to  show:  That 
the  janitor  was  at-  the  time  engaged  in  the 
performance  of  his  duties,  cleaning  up  the 
room,  and  this  required  the  moving  of  the  ta- 
bles from  one  part  of  the  room  to  another. 
The  ladder  had  l>een  placed  on  one  of  these 
tables,  BO  that  the  light  that  needed  repair 
could  be  reached.  That  the  janitor,  being 
delayed  in  his  work  by  the  time  taken  to  re- 
pair the  light,  became  impatient,  and  de- 
manded the  plaintiff  to  get  down.  He  was 
told  that  it  would  only  take  a  few  minutes, 
but  he  was  unyielding,  and  violently  shoved 
the  table,  with  the  result  before  stated.  It 
would  seem  that  there  cannot  be  much  doubt 
that  the  janitor  was  at  the  time  engaged  in 
the  performance  of  his  duties,  or  at  least 
that  that  question  should  have  been  submit- 
ted to  the  jurv.  He  had,  for  the  time  being, 
the  custody  of  the  room,  and  was  engaged  in 
cleaning  it  up  and  putting  it  in  order  for  use 
that  evening,  which,  as  before  stated,  re- 
quired the  moving  of  tables  from  one  part  of 
the  room  to  another.  There  was  some  evi- 
dence that  the  janitor  had  an  ill  will  against 
the  plaintiff,  and  availed  himself  of  this  op- 
portunity to  injure  him.  If  this  were  so, 
and  the  act  was  done  with  no  other  purpose, 
it  was  a  clear  departure  from  his  eniploy- 
ment,  and  the  master  is  not  liable.  Little 
Miami  R.  Co.  v.  Wetmore,  19  Ohio  St  110, 
2  Am.  Kep.  373.  Whether  the  act  was  done 
with  this  purpose  or  not  was  certainly  a  mat- 
ter for  the  jury  to  determine  upon  a  consid- 
eration of  all  the  evidence.  The  manner  and 
character  of  the  witnesses  testifying  in  this 
regard  might  largely  influence  the  jury  in 
arriving  at  a  conclusion  on  the  subject. 

Notwithstanding  some  earlier  cases,  It  Is, 
we  think,  clearly  settled  that  the  master  is 
liable  for  the  wilful,  or  even  malicious,  as 
well  as  negligent,  acts  of  a  servant,  done  in 
the  course  of  his  employment  and  within  the 
scope  of  his  authority.  Mechem,  Agency,  SS 
740,  741;  Smith,  Mast.  &.  6.  151.  Among 
the  older  cases  on  the  subject,  and  which 
have  frequently  been  followed,  are  M'ManuH 
V.  Cricket t^  1  East,  106,  M'here  it  was  held 
that  the  master  was  not  liable  for  the  act  of 
his  servant  in  purposely  driving  his  chariot 
against  the  chaise  of  the  plaintiff,  the  mas- 
ter not  being  present;  and  Wright  v.  Wilcox , 
10  Wend.  343,  32  Am.  Dec.  607,  where  it  was 
held,  on  the  authority  of  the  previous  case, 
that  a  father  was  not  liable  for  the  wilful 
acU  of  his  son  in  running  over  a  small  boy 
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while  drivii^  the  wagon  of  the  father,  the 
latter  not  being  present.  In  these  cases,  and 
those  fol loving  them  as  prccedente,  it  is  held 
that  the  master  is  liable  only  for  the  negli- 
gent acte  of  his  servant,  done  in  the  course 
of  his  employment  and  the  scope  of  the  au- 
thority conferred,  and  that,  in  the  absence 
of  evidence,  he  cannot  be  supposed  to  have 
authorized  the  doing  of  a  wilful  or  malicious 
act.  This,  as  observed  by  Chief  Justice 
Ryan  in  Craker  v.  Chicago  d  N.  TV.  R,  Co. 
36  Wis.  657,  17  Am.  Rep.  504,  seems  an  un- 
necessary subtlety;  for,  by  a  parity  of  rea- 
soning, a  master  should  be  not  held  for  the 
negligent  acte  of  his  servant,  though  done 
iu  the  course  of  his  employment,  since  it 
could  hardly  be  presumed  that  any  master 
would  authorize  negligence  on  the  part  of 
his  servant  in  conducting  his  business,  any 
more  than  he  would  malice  or  wilfulness; 
and  such,  it  would  seem,  as  observed  by  Chief* 
Justice  Ryan,  was  the  ground  of  the  decision 
in  MiddUton  v.  Fotoler,  1  Salk.  282,  which 
was  a  case  for  negligence,  where  it  is  said: 
'*No  master  is  chargeable  with  the  acte  of 
his  servant,  but  when  he  acte  in  execution  of 
the  authority  given  by  his  master,"  and  he 
remarks  that  it  is  a  singular  commentery  on 
the  subtleties  of  M'Manus  v.  Crickett  that 
Jdiddlcfon  v.  Fowler  is  the  only  adjudged 
case  cited  to  support  it.  In  Wright  v.  Wil- 
cox it  is  said  that  "the  dividing  line  is  the 
wilfulness  of  the  act."  The  great  weight  of 
modern  authority  and  reason  are  against 
this  as  the  proper  distinction.  The  learned 
judge  just  referred  to,  after  an  elaborate  ex- 
amination of  the  cases,  and  the  reason  of  the 
rule  respondeat  superior,  observes  that,  "in 
spite  of  all  the  learned  subtleties  of  so  many 
cases,  the  true  distinction  ought  to  rest 
.  .  .  on  the  condition  whether  or  not  the 
act  of  the  servant  be  in  the  course  of  his  em- 
ployment." Craker  v.  Chicago  d  N,  W.  R. 
Co.  36  Wis.  657,  17  Am.  Rep.  504 ;  Redding 
V.  South  Carolina  R.  Co.  3  8.  C.  N.  S.  1,  16 
Am.  Rep.  681. 

The  learned  author,  whose  work  on  Agen- 
cy we  have  cited  above,  makes  this  com- 
ment: "It  does  not  by  any  means  follow, 
from  this  rule,  that  the  principal  is  liable 
for  any  wilful  or  malicious  act  of  his  agent, 
but  ozUy  for  those  which  are  committed  by 
the  agent  while  acting  in  the  course  of  his 
employment  and  within  the  scope  of  his  au- 
thority. At  the  same  time,  it  is  not  to  be 
inferred  tbat  the  principal's  liability  de- 
pends upon  whether  he  has  or  has  not  inten- 
tionally authorized  the  doing  of  the  wrong- 
ful act.  If  he  has  done  so,  he  is,  of  course, 
liable.  But  what  is  meant  is  that  if  the 
agent,  while  engaged  in  doing  something 
which  he  is  authorized  to  do,  and  while  act- 
ing in  the  execution  of  his  authority,  inflicte 
an  injury  upon  third  persons,  though  wilfully 
or  maliciously,  the  principal  is  liable.  But 
if,  on  the  other  hand,  the  agent  steps  aside 
from  his  employment  to  do  some  act  having 
no  connection  with  the  principal's  business, 
and  to  which  he  is  inspired  by  pure  personal 
and  private  rnalice  or  ill  will,  the  principal 
is  not  liable."  The  author  then  gives  many 
instances  in  which  the  master  has  been  held 
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liable  for  the  wilful  acts  of  his  servant.  For 
example,  where  the  engineer  of  a'  locomotiTe 
wantonly  and  maliciously  sounded  tiie  whis- 
tle so  as  to  frighten  the  horse  of  a  traveler 
on  the  highway,  causing  it  to  run  away  and 
injure  him;  where  an  engineer  purposely 
ran  down  and  killed  the  plaintiff's  cattle; 
where  an  agent  in  the  course  of  his  employ- 
ment instituted  a  malicious  prosecution; 
where  a  railway  brakeman  assaulted  and 
grossly  insulted  a  passenger  upon  the  false 
pretense  that  he  had  not  surrendered  his 
ticket;  where,  under  like  circumstances,  the 
conductor  wilfully  and  wrongfully  caused  a 
pessenger  to  be  ejected  from  the  train;  where 
the  seiTant  and  some  of  the  table  waiters 
upon  a  passenger  boat  wrongfully  and  with- 
out provocation  assaulted  a  passenger; 
where  the  conductor  of  a  passenger  train 
kissed  a  female  against  her  consent;  where 
a  brakeman  struck  a  passenger  in  the  face 
with  a  lantern  because  the  passenfler,  who 
had  lost  his  watch,  said  he  thought  the  brake- 
man  had  it;  where  the  driver  of  a  street- 
railroad  car  maliciously  assaulted  a  passen- 
ger because  he  expostulated  with  the  driver 
about  an  assault  made  by  him  upon  another 
person  outside  the  car;  and  where  a  railway 
brakeman  made  a  malicious  assault  upon  a 
passenger  who  attempted  to  enter  the  wrong 
car.  He  then  refers  to  the  Ohio  case  of  Lit- 
tle Miami  R.  Co,  v.  Wetmore,  19  Ohio  St. 
110,  2  Am.  Rep.  273,  and  distinguishes  it  as 
a  case  "where  a  prospective  passenger,  while 
seeking  to  get  his  trunk  checked,  provoked 
a  personal *quarr el  with  the  baggage  master, 
and  was  struck  by  the  latter  as  an  act  of 
personal  resentment/'  and  the  company  was 
neld  not  liable.  This  case,  and  that  of 
Stranahan  Bros,  Catering  Co,  v.  Coit,  55 
Ohio  St.  808,  45  N.  E.  634,  may  be  regarded 
as  standing  at  the  opposite  extremities  of  the 
master's  liability  for  the  wilful  and  mali- 
cious acts  of  his  servants, — the  one  without 
and  tlie  other  within  the  liability.  In  the 
latter  case  the  defendant  had  a  contract  with 
the  Stranahan  Companv,  the  plaintiff,  for 
the  delivery  of  pure  milk.  The  milk  deliv- 
ered was  adulterated,  and  the  plaintiff  was 
thereby  injured  in  its  business.  From  the 
evidenee  it  appeared  that  the  adulteration 
had  been  caused  by  the  wrongful  act  of  the 
defendant's  servant  delivering  the  milk,  and 
that  he  adulterated  the  milk  for  the  mali- 
cious purpose  of  injuring  the  business  of  his 
employer.  It  was  claimed  that  this  fact  ex- 
onerated the  employer,  but  it  was  held  that 
the  delivery  of  milk  was  in  the  course  of  his 
employment,  and  that  his  ill  motive  towards 
his  emplo^^er  did  not  relieve  the  latter  from 
his  liability  to  the  plaintiff.  Bradbury,  J., 
dissented,  but  there  seems  to  be  no  real 
ground  for  the  dissent.  The  case  embodies 
a  correct  application  of  the  principle  of  re- 
spondeat superior,  as  now  interpreted,  and 
as  laid  down  in  the  earlier  case  of  Paeaenger 
R,  Co,  V.  Young,  21  Ohio  St.  624,  8  Am.  Rep. 
78.  It  was  a  case  where  the  plaintiff  below 
and  his  wife  were  by  force  wrongfully  ex- 
cluded from  a  passenger  car;  and  it  was  ar- 
gued that  the  master  was  not  liable  for  such 
wrongful  acts,  unless  shown  to  have  been  au- 
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thorized  by  him  directly,  or  by  some  general 
rule  of  the  company,  white,  J.,  after  show- 
ing that  the  act  was  done  in  die  oourse  of 
the  conductor's  employment,  said:  ''Where 
a  person  is  injured  by  the  act  of  a  servant, 
done  in  tJie  oourse  of  his  employment,  we 
see  no  good  reason  why  the  motive  or  inten- 
tion of  the  servant  should  operate  to  dis- 
charge the  master  from  liability.  If  the  na- 
ture of  the  injurious  act  is  such  as  to  make 
the  master  liable  for  its  consequences,  in  the 
absence  of  the  particular  intention,  it  is  not 
perceived  how  the  presence  of  such  intention 
can  be  held  to  excuse  the  master."  The  lia- 
bility of  the  master  for  the  acts  of  his  serv- 
ants is  fully  and  accurately  stated,  conform- 
ably to  the  modern  rule,  in  Smith,  Mast,  ft 
S.  151.  See  also  Weed  v.'Poftama  R,  Co.  17 
N.  Y.  362,  72  Am.  Dec  474;  Mott  v.  Coneum- 
era'  Toe  Co.  73  N.  T.  543 ;  Philadelphia  d  R. 
R,  Co,  v.  Derby,  14  How.  486,  14  L.  ed.  509; 
MarahaU  v.  Stetcart,  83  Eng.  L.  ft  Eq.  7.  It 
would  seem  from  Seymour  v.  Greenwood,  7 
Hurlst.  ft  N.  354,  that  the  case  of  M'Manua 
V.  Cricket  t  has  been  materially  modified,  and 
the  law  there  brought  more  in  harmony  with 
the  modern  cases. 

Applying  the  principles  of  the  master's 
liability  for  the  acts  of  his  servant,  as  inter- 
preted by  the  modern  decisions,  to  the  facts 
of  the  case  as  disclosed  by  the  plaintiff's 
evidence,  should  the  trial  court  have  directed 
a  verdict  for  the  defendant?  That  it  was  a 
part  of  the  janitor's  employment  to  clean  up 
the  room,  and  that  to  do  so  it  was  necessary 
to  move  the  tables  from  one  part  of  the  room 
to  another,  is  not  disputed.  And  it  may  be 
inferred  from  the  evidence  that  a  part  of  the 
work  of  moving  the  tables  had  been  done, 
and  that  the  completion  of  the  work  was  de- 
layed by  tlie  use  made  of  one  of  the  tables 
by  the  plaintiff  in  repairing  the  light;  that 
the  janitor  became  impatient,  would  wait  no 
longer,  and  proceeded  to  move  the  table  in  a 
violent  manner,  regardless  of  the  safety  of 
the  plaintiff,  and  he  was  thrown  to  the  floor 
and  injured.  On  the  other  hand,  it  is 
claimed  that  the  janitor,  by  reason  of  his 
ill  will  towards  the  plaintiff,  was  actuated 
wholly  by  malice,  and  violently  shoved  the 
table,  not  in  the  performance  of  any  duty 
within  his  employment,  but  with  the  wilful 
purpose  only  of  injuring  the  plaintiff.  But 
it  must  be  observed  that  this  is  the  inference 
the  defendant  would  have  drawn  from  the 
evidenee,  but  certainly  an  impartial  mind 
may  draw  from  it  the  former  conclusion; 
and  this  shows  that  from  the  same  evidence 
different  minds  may  draw  different  conclu- 
sions,— one  favorable  and  the  other  unfavor- 
able to  the  claim  of  the  plaintiff,  and  hence 
the  evidence  should  have  been  submitted  to 
the  jury,  under  proper  instructions  as  to  the 
law.  This  is  the  proper  rule  in  determining 
whether  a  verdict  should  be  directed  in  any 
case.  The  so-called  "scintilla  rule,"  fre- 
quently applied  as  a  stigma  to  the  practice 
that  requires  the  case  to  be  submitted  to  the 
jury  when  there  is  any  evidence  to  support 
the  plaintiff's  case,  is  better  calculated  to 
confuse  than  enlighten  the  mind.  In  many 
cases  it  is  clear  from  the  nature  of  the  act 
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that  it  is  not  witlun  tlie  »cope  of  the  senr- 
ant's  employment.  This  ia  bo  in  the  Wet- 
more  Case.  There  the  eervant's  duty  was  to 
eheck  baggage,  and,  when  he  made  a  violent 
asfiault  on  uie  plaintiff  because  he  had  pro- 
yoked  him,  he  turned  aside,  and  made  an 
aaaault,  not  in  the  course  of  his  employment, 
and  for  which  the  master  was  not  liable. 
But  when,  as  in  this  case,  the  act  done — the 
pushing  of  the  table — ^was  in  its  nature  with- 
in his  employment,  and  the  Question  is 
whether  it  was  in  fact  done  in  the  perform- 
ance of  his  service  to  his  master,  or  was 
done  wholly  for  the  purpose  of  injuring  the 
plaintiff,  and  none  other,  it  necessarily  be- 
comes,  under  our  system  of  administering 
justice,  a  question  to  be  determined  by  the 
trial  of  the  fact.  Redding  v.  South  Carolina 
R,  Co,  3  S.  G.  N.  S.  1, 16  Am.  Rep.  681 ;  Jack- 
son v.  Second  Ave,  R.  Co,  47  N.  Y.  274,  7 
Am.  Rep.  448 ;  Rounds  v.  Delaware,  L.  d  W, 
R.  Co,  64  N.  Y.  129, 137. 21  Am.  Rep.  697.  In 
the  latter  case,  which  is  one  where  a  brakeman 
kicked  a  boy  from  a  train  while  it  was  mov- 
ing, it  is  said  by  Andrews,  J.,  delivering  the 
opinion:  "Neither  was  the  defendant  enti- 
tled to  have  the  court  rule,  as  a  matter  of 
law,  that,  upon  the  circumstances  as  shown 
by  the  evidence  on  the  part  of  the  plaintiff, 
the  defendant  was  not  responsible.    It  is 


conceded  that  the  removal  of  the  plaintiff 
from  the  car  was  within  the  scope  ot  the  au- 
thority conferred  upon  the  baggageman.  Ihe 
plaintiff  had  no  right  to  be  there.  He  was 
not  a  passenger  or  servant,  and  had  no  ex- 
press or  implied  permission  to  be  upon  the 
car.  The  brakeman,  in  kicking  the  boy  from 
the  platform,  acted  violently  and  unreason- 
ably, and  to  do  this  while  the  car  was  in  mo- 
tion, and  when  the  space  between  it  and  the 
woodpile  was  so  small,  was  dangerous  in  the 
extreme.  But  the  court  could  not  say  from 
the  evidence  that  the  brakeman  was  acting 
outside  of  and  without  regard  to  his  employ- 
ment, or  designed  to  do  the  injury  whicn  re- 
sulted, or  that  the  act  was  wilful,  within  the 
rule  we  have  stated."  The  rule  stated  is 
substantially  the  same  as  that  adopted  as 
the  result  of  the  modern  decisions.  After 
having  so  stated  it,  the  learned  judge  says: 
"And,  when  it  is  said  that  the  master  is  not 
liable  for  the  wilful  wrong  of  the  servant,  the 
language  is  to  be  understood  as  referring  to 
an  act  of  positive  and  designed  injury,  not 
done  with  a  view  to  the  master's  service,  or 
for  the  purpose  of  executing  his  orders." 
Affirmed, 

Sluraek  and  Spear,  JJ.,  dissent  from 
the  judgment. 


SOUTH  DAKOTA  SUPREME  COURT. 


Amos  R.  JAMIESON,  Appt., 

V. 

George  H.  WIQGIN,  Reapt. 

A  person  Is  not  ''learaeA  in  tlie  l«vr,** 

within  the  meaatnir  of  Const  art.  6,  IS  10, 
25,  declaring  who  shall  be  eligible  as  jadges, 
an  less  when  elected  he  Is  either  admitted  or 
entitled  to  be  admitted  without  examination 
to  practice  as  an  attorney  at  law  fai  the  state. 

(September  2,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Lincoln  County  in 
favor  of  defendant  in  a  proceeding  brought 
to  contest  defendant's  right  to  the  office  of 
county  judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr,  O.  B.  Kennedy,  for  appellant: 
If  an  office  which  concerns  the  adminis- 
tration, proceeding,  or  execution  of  justice 
be  granted  to  a  man  that  is  unexpert  and 
has  no  skill  or  science  to  exercise  or  execute 
the  same,  the  grant  is  merely  void,  and  the 
party  disabled  by  law  and  incapable  to  take 
the  same,  pro  oommodo  regis  et  populi;  for 
only  men  at  skill,  knowledge,  and  ability  to 
exercise  the  same  are  capable  to  serve  the 
King  and  his  people. 

NoTB. — For  dlsqualiflcation  of  judge  by  vir- 
tne  of  his  prior  connection  with  the  case,  see 
note  to  State  60  rel.  Ambler  v.  Hocker  (Fla)  25 
L.  B.  A.  114. 
4(t  L.  R.  A. 


Baoon,  Abr.  Offices  and  Officers,  1; 
Throop,  Pub.  Off.  S  71. 

Admission  to  the  bar  is  an  essential  pre- 
requisite to  the  filling  of  certain  offices,  such 
as  prosecuting  attorney  and  judges  of  the 
supreme  court,  district,  and  other  courts. 

Re  Thomas,  16  Colo.  441,  13  L.  R.  A.  540, 
27  Pac.  707. 

Mr,  O.  8.  QiSordf  for  respondent: 

The  decision  of  the  lower  court  is  final  up« 
on  this  question  of  eli^bility. 

The  words  "learned  in  the  law,"  as  used  in 
the  state  Constitution,  should  be  given  their 
ordinary  and  familiar  siffnification  and  im- 
port,  and  regard  should  be  had  to  their 
general  and  proper  usaee. 

He  who  denies  the  eligibility  of  a  person 
who  is  certified  to  be  elected  must  take  the 
burden  of  proof  that  he  is  not  eligible. 

McCrary,  Elections,  S  284. 

Haney*  J.,  delivered  the  opinion  of  the 
court: 

Defendant's  right  to  hold  the  office  of 
county  indge  is  contested,  on  the  sole 
ground  that  he  is  not  ''learned  in  the  law," 
as  required  by  the  Constitution.  The  referee 
before  whom  the  cause  was  tried  decided 
that  the  allegation  of  the  plaintiff's  notice 
of  contest  that  the  defendant  is  ineligible  to 
hold  the  office  of  county  judge  is  not  sus- 
tained by  the  proof,  and  judgment  was  ren- 
dered in  favor  of  defendant. 

The  Constitution  provides  that  no  person 
shall  be  eligible  to  the  office  of  judge  of  the 
supreme,  circuit,  or  county  court  miless  he 
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be  'learned  in  the  law."  Const,  art.  6,  fifi 
10|  25.  Defendant,  as  a  witness  for  plain- 
tiff, testified:  "I  have  resided  in  Lincoln 
oounty  since  1871.  My  business  has  been 
farming  and  well  drilling.  I  have  never 
been  admitted  to  practice  in  any  court  of  rec- 
ord in  this  state  or  in  the  United  States. 
Never  attended  any  regular  law  school. 
Never  studied  any  law  books, — only  books 
of  reference  on  the  law  and  the  statutes  of 
this  state.  Never  read  any  text-books  on 
law.  Have  read  the  statutes  of  this  state 
and  of  Iowa,  but  don't  think  I  have  read 
any  others.  Held  the  office  of  probate  judge 
in  the  territory  one  term.  Have  held  nu- 
merous township  offices^  and  read  the  stat- 
utes relating  thereto.  Have  never  studied 
the  practice  relating  to  circuit  courts.  Have 
never  been  admitted  to  the  supreme  court 
of  this  state,  and  have  never  been  examined 
for  admission  to  the  bar."  The  phrase, 
"learned  in  the  law,"  will  be  found  in  several 
state  Constitutions.  It  is  alliterative,  eu- 
phonious, vague,  and  indefinite.  A  person 
who  has  never  been  admitted  to  the  bar  may 
be  profoundly  learned  in  the  law,  wnile  one 
who  has  been  admitted  may  be  as  profoundly 
ignorant  of  its  principles.  Between  such  a 
lawyer  as  Ambassador  Choate  and  "Squire 
Tompkins,  of  Tompkins  Corners,"  there  are 
as  many  degrees  of  learning  in  the  law  as 
there  are  members  of  the  bar  in  the  United 
States.  Where,  then,  shall  tiie  line  be 
drawn  in  determining  the  qualifications  of 
judges  under  this  provision  of  the  Constitu- 
tion? When  and  by  whom  shall  the  question 
be  determined  T  It  was  certainly  not  con- 
templated that  the  educational  qualificationa 
of  a  candidate  for  supreme  judge  should  be 
determined  by  a  referee  or  jury  in  a  contest^ 
ed  election  case,  as  might  be  tlie  result  were 
we  to  hold  that  his  learning  in  the  law  is  a 
question  of  fact,  to  be  ascertained  by  an  ex- 
amination subsequent  to  his  election.  We 
think  the  phrase  must  be  construed  as  either 
requiring  admission  to  the  bar,  or  as  a  direc- 
tion to  the  voters,  their  decision  being  con- 
clusive. An  extended  research  has  discover- 
ed only  one  case  in  any  degree  analogous  to 
the  one  at  bar.  The  Constitution  of  Texas 
reouires  that  county  judges  "s^all  be  well 
informed  in  the  law  of  the  state,"  and  the 
supreme  court  of  that  state  holds  that  the 
requirement  was  intended  as  a  direction  to 
the  voters,  nnd  that  a  majority  of  the  ballots 
settles  the  question.  Little  v.  State  ex  rel. 
Parsell,  75  Tex.  01 C,  1 2  S.  W.  966.  After  quot- 
ing from  the  Constitution,  that  court  ob- 
serves :  "Nevertheless,  we  are  of  opinion  that 
it  was  never  intended  to  fix  a  ground  of  quali- 
fication to  hold  office  by  terms  so  indefinite 
as  the  phrase  'well  informed  in  the  law.'" 
While  the  language  of  our  Constitution  is 
not  identical,  it  is  as  vague  and  indefinite 
as  that  of  the  Texas  Constitution.  In  the 
Minnesota  constitutional  convention  of  1857, 
Mr.  Flandreau  and  Mr.  Emmett,  who  were, 
we  believe,  subttequently  judges  of  the  su- 
preme court  of  that  state,  expressed  the 
46  L,  R.  A. 


opinion  that  the  phrase,  "learned  in  the  law," 
would  be  construed  to  mean  "that  the  candi- 
■date  shall  be  an  attorney  or  counselor  at 
law,"  and  a  motion  to  strike  out  the  words 
was  defeated.  Debates  &  Proc  Minn.  Conv. 
1857,  p.  513.  The  unpublished  debates  in 
our  own  constitutional  conventions,  on  file 
with  the  secretary  of  state,  disclose  that  the 
meaning  of  the  words  was  not  discussed, 
although  a  motion  to  strike  them  out  was 
made  and  voted  down. 

There  is  considerable  force  in  the  conten- 
tion that,  if  the  framers  of  the  Constitution 
had  intended  to  require  admission  to  the  bar 
as  a  qualification,  they  would  have  employed 
more  apt  language  to  express  such  intention. 
On  the  other  hand,  it  may  be  argued  that  the 
practical  effect  of  the  view  token  by  the 
Texas  court  is  to  practically  annul  the  clause 
in  question.  There  being  no  satisfactory 
middle  grbund  between  l£ese  views,  which 
one  shaU  be  adopted  T  There  is  a  substan- 
tial difference  between  the  Constitution  of 
Texas  and  the  Constitution  of  this  state.  In 
Little  V.  State  ea  rel,  Paraell,  75  Tex.  616, 
12  S.  W.  965,  it  is  said:  "It  is  apparent 
that  oounty  judges  were  not  required  to  be 
lawyers,  because  that  qualification  is  ex- 
pressly provided  by  the  Constitution  for 
judffes  of  the  higher  courts."  Here  the  same 
qualification  is  required  of  supreme,  circuit, 
and  county  judges,  and  it  could  hardly  have 
been  cont^plated  that  our  court  of  last  re- 
sort should  be  composed  of  persons  who  have 
not,  at  least,  a  prima  facie  title  to  the  ap- 
pellation of  lawyer.  The  phrase  was  insert- 
ed for  a  purpose.  It  clearly  indicates  an  in- 
tention to  prescribe  some  sort  of  an  educa- 
tional qualification,  and  should  be  given 
some  practical  effect.  Since  the  state  was  ad- 
mitted, all  iK)litical  parties  have  acted  upon 
the  assumption  that  candidates  for  the  office 
of  supreme  or  circuit  judge  should  be  mem- 
bers of  the  bar.  It  would  certainly  surprise 
the  legal  profession  and  people  generally  to 
announce  that  any  person  not  a  lawyer 
might  hold  cither  of  these  offices.  Under  the 
Constitution^  there  can  be  no  distinction  be- 
tween supreme,  circuit,  or  county  judges 
with  respect  to  this  qualification ;  and  we  are 
constrained  to  hold  that  no  one  is  eligible  to 
either  position  who  is  not,  when  elected, 
either  admitted,  or  entitled  to  be  admitted, 
.without  examination,  to  practise  as  an 
attorney  at  law  in  this  state.  In  other 
words,  the  fact  that  the  candidate  is  learned 
in  the  law  must  have  been  ascertained  by  a 
competent  tribunal  prior  to  the  election ;  the 
only  and  conclusive  evidence  of  such  fact  be- 
ing an  admission  to  the  bar  by  a  court  of 
this  or  some  other  jurisdiction  authorized  to 
license  persons  to  practise  as  attorneys  at 
law.  When  electedf,  the  candidate  must  be 
an  attorney  at  law.  As  it  affirmatively  ap- 
pears from  undisputed  evidence  that  defend- 
ant was  not  "learned  in  the  law,"  within  the 
meaning  of  that  term  as  herein  defined,  the 
fudfjment  of  the  Cirouii  Court  is  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  judgment  in  favor  of  the  appellant. 


laoft. 
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Persons  staytitflr  at  a  liotel  vnder  m.  eon- 
trACt  for  a  special  rate  which  Is  given 

-  to  all  who  remain  longer  than  a  week  are  not 
guests,  as  to  whose  property  the  landlord  is 
an  Insurer,  bat  are  boarders,  for  the  loss  of 
whose  property  he  is  liable  only  in  ease  of 
negligence. 

(May  2,  1899.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  for  Shelby  County  in  fa- 
vor of  defendants  in  a  suit  brought  to  hold 
defendants  liable  as  innkeepers  for  property 
lost  by  plaintiffs  while  guests  at  the  inn. 
Affirtned, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Piemen  &  Ewinc,  for  appel- 
lants: 

The  ancient  idea  as  to  the  necessity  for  a 
man  being  a  traveler  on  a  journey  before  he 
could  become  a  guest  is  not  the  law,  al- 
though some  expressions  may  be  found  in 
the  cases  tending  that  way. 

To  constitute  a  man  a  guest  of  the  Pea- 
body  Hotel  the  distance  tmit  he  traveled  is 
highly  immaterial. 

Loekeii  y.  State,  47  Ala.  48;  Bmith  v. 
State,  42  Tex.  464. 

A  ti*aveler  is  a  man  stopping  at  an  inn, 
away  from  his  home ;  and  w-hether  that  home 
be  in  the  suburbs  of  Memphis  or  in  the  con- 
fines of  Patagonia  cannot  be  material. 

Tfioinpson  y.  Lacy,  3  Bam.  &  Aid.  283; 
Walling  y.  Potter,  35  Conn.  183. 

The  distance  that  a  man  travels,  or  the 
fact  that  he  makes  a  special  arrangement 
for  rate,  or  that  he  knows  what  rate  he  is 
paying,  does  not  affect  his  status  as  a  guest. 

Lusk  y.  Belote,  22  Minn.  469 ;  Jalie  y.  Car- 
dinal, 36  Wis.  128;  Berkshire  Woolen  Co, 
v.  Proctor,  7  Cush.  417;  Hall  y.  Pike,  100 
Mass.  496;  Pinkerton  y.  Woodward,  33  Cal. 
557,  91  Am.  Dee.  657 ;  Norcross  v.  Kor cross, 
53  Me.  163;  Storj',  Bailm.  art  477;  Curtis 
V.  Murphy,  63  Wis.  6,  63  Am.  Rep.  242,  22 
N.  W.  825;  Hancock  y.  Rand,  94  N.  Y.  1,  46 
Am.  Rep.  112;  Bishop,  Non-Contr.  L.  1169, 

'  1X70; 

If  any  of  the  servants  or  employees  of  the 
hotel  committed  the  larceny  or  were  parties 
to  it,  then  the  defendants  would  be  liable 
as  boarding-house  keepess.  They  are 
diarged  with  the  acts  of  their  seryants. 

Dansey  y.  Richardson,  3  El.  &  Bl.  144; 
Smith  y.  Read,  6  Daly,  33;  Tngalshee  v. 
Wood,  36  Barb.  452 ;  Wandell,  Inns,  Hotels, 
ft  Boarding  Houses,  211. 

The  statute  which  gaye  the  boarding-house 
keeper  the  lien  given  by  common  law  to  inn- 
keepers charged  the  boarding-house  keeper 
with  the  same  liability  as  innkeepers. 

Nom. — On  the  question  who  are  guests  at  a 
hotel,  see  also  Singer  Mfg.  Co.  v.  Miller  (Minn.) 
21  L.  B.  A.  229,  and  note, 
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Smith  y.  Read,  6  Daly,  83;  Hulett  ▼. 
Swift,  33  N.  Y.  571,  88  Am.  Dec.  405;  In- 
galshee  y.  Wood,  36  Barb.  452;  Wandell, 
Inns,  Hotels,  &  Boarding  Houses,  210-212; 
Schouler,  Bailm.  &  Carr.  3d  ed.  art.  316. 

Messrs.  Peroy  SB  WatUna,  for  appel- 
lees: 

Meacham  was  not  a  guest,  for  he  was 
neither  a  traveler,  wayfarer,  nor  a  transient 
corner. 

As  to  him  the  hotel  was  not  an  inn,  but  a 
boarding  house. 

An  inn  is  a  house  for  the  lodging  and  en- 
tertainment of  travelers. 

People  v.  Jones,  54  Barb.  311;  Lewis  y. 
Hitchcock^  10  Fed.  Rep.  4;  Thompson  y. 
Lacy,  3  Barn.  A  Aid.  286. 

If  a  neighbor  who  is  no  traveler  lodges 
there,  and  his  goods  be  stolen,  he  shall  not 
have  an  action. 

Carter  v.  Hohhs,  12  Mich.  52,  83  Am.  Deo. 
702. 

Inns  are  houses  for  the  entertainment  of 
travelers,— wayfarers,  as  they  are  called. 

Cayl^s  Case,  8  Coke,  32a;  Willard  v.  Rein- 
hardt,  2  B:.  D.  Smith,  148. 

An  innkeeper  is  "a  person  who  makes  it 
his  business  to  entertain  travelers  and  pas- 
sengers, a7id  provide  lodging  and  necessar- 
ies for  them,  and  their  horses,  and  their  at- 
tendants." 

11  Am.  ft  Eng.  Enc.  Law,  title  Inns,  p.  7; 
Bacon,  Abr.  title  Inns  d  Innkeepers,  8; 
8tory,  Bailm.  S  476. 

But  one  who  keeps  a  mere  boarding  house 
or  lodging  house,  or  even  one  who  keeps  a 
house  for  lodging  stranffers  for  a  season,  as 
visitors  at  a  watering  place  (or  persons  go- 
ing to  a  fashionable  hotel  for  a  definite  pe- 
riod, "to  entertain  friends"  and  "be  in  the 
swim"),  has  not  the  character  of  an  inn- 
keeper. 

Parkhouse  y.  Forster,  6  Mod.  427 ;  Parker 
v.  Flint,  12  Mod.  254;  Bonner  v.  Welbom, 
7  Ga.  296 ;  Southiocod  y.  Myers,  3  Bush,  681 ; 
Kisten  y.  Hildehrand,  9  B,  Mon.  72.  48  Am. 
Dec.  416. 

The  innkeeper  ia  bound  to  reoeiye  eyery- 
one  who  a])plie8  if  in  fit  condition  to  be  re- 
ceived, while  the  boarding-house  keeper  in 
not  bound  to  receive  anyone,  except  upon 
special  contract. 

Cady  V.  MoDoicell,  1  Lans.  484;  Willard 
y.  Reinhardt,  2  E.  D.  Smith,  148;  OromweU 
y.  Stephens,  2  Daly,  15. 

Tlie  pron'inent  idea  of  the  term  ''guest'' 
is  that  a  guest  must  be  a  traveler,  wayfarer, 
or  transient  comer  to  an  inn  for  lodging  or 
entertainn'ent. 

11  Am.  &  Eng.  Enc.  Law,  p.  13;  Russell 
v.  Fagan  (Del.)  8  Atl.  258;  Curtis  v.  Mur- 
phy, 63  WiP.  4,  53  Am.  Rep.  242,  22  N.  W. 
825;  Homer  v.  Harvey,  3  N.  M.  307,  5  Pac. 
329;  Lawrence  v.  Howard,  1  Utah,  142; 
Shoecraft  y.  Bailey,  25  Iowa,  553;  Lusk  y. 
Belote,  22  Minn.  468;  Manning  y.  Wells,  9 
Humph.  746,  51  Am.  Dec.  688. 

In  not  locking  the  doors  of  the  room  and 
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the  wirdrobe  the  plaintiffs  were  greatly  at 
faulti 

Alager  ▼.  Paaifio  Imprav,  Oo.  98  Cal.  678, 
33  Pac.  772. 

If  one  goes  to  a  common  inn  as  a  travel- 
er, decides  to  stay  at  the  inn,  and  has  no 
intention  of  going  on  to  any  other  place,  he 
ceases  to  be  a  traveler,  and  the  innkeeper 
may  terminate  the  relation  of  host  and  guest 
by  reasonable  notice. 

Lamond  v.  Richard  [1897]  1  Q.  B.  541. 

An  innkeeper  is  not  an  insurer  of  a  guest 
against  injury,  but  is  merely  bound  to  exer- 
cise reasonable  care  that  he  is  not  injured 
through  his  negligence. 

Weeks  v.  McNulty,  101  Tenn.  496,  43  L. 
R.  A.  185,  48  8.  W.  809. 

MoAliater,  J.,  delivered  the  opinion  of 
the  court: 

This  bill  was  filed  in  the  chancery  court 
of  Shelby  county  against  the  defendant  part- 
nership, carrying  on  and  operating  a  public 
inn  in  the  city  of  Memphis,  known  as  the 
'Teabody  Hotel,"  to  hold  it  liable  for  the 
value  of  a  seal-skin  coat  and  seal-skin  cape 
and  a  valise  alleged  to  have  been  stolen  from 
complainants'  room  while  guests  at  said  ho- 
tel. The  chancellor,  upon  final  hearing,  dis- 
missed the  bill.  Complainants  appealed, 
and  have  assigned  errors.  The  first  assign- 
ment is,  the  court  erred  in  holding  that  the 
relation  of  innkeeper  and  guest  did  not  ex- 
ist between  complainants  and  defendants; 
second,  the  court  erred  in  holding  that,  as 
boarders,  the  complainants  were  not  entitled 
to  recover. 

The  facts  may  be  brieflv  stated.  The  com- 
plainant and  his  wife  in  December,  1897, 
were  boarding  in  the  suburbs  of  Memphis, 
and.  desirinff  to  entertain  a  young  lady  vis- 
itor, engagea  three  rooms  at  the  Peabody 
Hotel.  At  the  time  Mr.  and  Mrs.  Meacham 
moved  to  the  hotel,  he  was  told  the  rate 
would  be  :^2  per  day  if  they  stayed  one  week. 
Mr.  Meacham  stated  that  his  family  might 
stay  as  long  as  two  or  three  weeks.  As  a 
matter  of  fact,  the  family  stayed  less  than 
two  weeks.  There  is  proof  tending  to  show 
that  complainant  and  nis  wife  were  assigned 
rooms  on  the  fourth  floor,  among  the  regular 
boarders  and  families  of  the  hotel;  and  this 
was  done  conformably  to  the  request  of  com- 
plainant, and  under  an  agreement  to  that  ef- 
fect made  by  him  with  the  hotel  derk.  The 
proof  tends  to  show  that  the  rate  given  ($2 
per  day  for  each  person)  was  a  special  rate 
given  to  all  persons  who  remain^l  longer 
than  a  week.  Transient  guests  receiving  the 
same  accommodations  would  have  paid  High- 
er rates.  The  proof  shows  that  complainant, 
his  family  and  guest,  occupied  three  rooms, 
numbered,  respect! vdy,  139,  140,  and  141. 
Complainant  and  his  wife  occupied  room  141, 
while  their  son  occupied  room  140,  the  two 
rooms  being  connected  by  a  door.  It  appears 
that,  after  complainants  had  been  staying  at 
the  hotel  about  a  week,  there  were  stolen 
from  room  141,  occupied  by  complainant  and 
his  wife,  a  ^eal-skin  coat,  valued  at  $300,  a 
r.cal-8kin  cape,  valued  at  $250,  a  boy's  watch 
and  chain,  valued  at  $12,  and  a  gentleman's 
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valise,  valued  at  $9.  The  larceny  was  oom- 
mittod  after  2  and  before  4  o*clock  P.  ic.  on 
December  1,  1897.  Mrs.  Meacham  testified: 
That  she  had  been  wearing  the  seal-skin  coat 
during  the  morning,  returned  to  the  hotel 
about  12:30  o'clock,  removed  it,  and  hung  it 
up  in  the  wardrobe  where  the  cape  was  hang^ 
ing.  She  then  locked  the  door,  put  the  key 
in  her  purse,  and  went  down  to  tne  parlor  to 
see  a  ladv  acquaintance.  That  in  about 
twenty  minutes  she  returned  to  her  room, 
prepared  for  lunch,  again  locked  the  door, 
ana  did  not  return  to  her  room  until  3:30, 
when  she  discovered  the  larceny.  Mrs.  Mea- 
cham testified  that  the  door  was  locked  and 
her  key  to  the  room  was  in  her  purse  during 
the  time  the  larceny  was  committed;  that 
when  phe  returned  to  her  room  and  made  the 
discovery  the  door  was  still  locked.  There 
is  testimony  tending  to  show  that  room  140, 
adjoining  141,  with  a  door  connecting,  was 
not  locked  duiing  the  time  covered  by  the 
larceny.  The  proof  shows  that,  in  addition 
to  the  key  kept  by  Mrs.  Meacham,  there  was 
a  key  to  that  room  in  the  hands  of  the  cham- 
bermaid, one  in  the  hands  of  the  fireman,  and 
another  kept  at  the  office,  which  might  be 
used  by  a  bell  boy,  under  the  direction  of  the 
clerk,  for  the  ddivery  of  parcels,  etc.,  into 
the  room.  Only  one  of  tnese  keys  is  ae- 
counted  for  on  the  day  of  the  larceny, — that 
held  by  the  chambermaid,  who  testified  that 
the  key  was  in  her  possession,  and  that  she 
did  not  enter  the  room.  She  testified  that 
room  No.  140  (the  adjoining  room,  occupied 
by  the  boy)  was  not  locked  about  9:30 
o'clock  that  morning,  but  that  she  did  not 
return  to  it  again  until  after  the  larceny. 
Mrs.  Meacham  testified  that  since  the  lar- 
ceny tlie  manner  of  the  chambermaid  had 
undergone  a  marked  change;  that,  while 
prior  to  the  larceny  she  was  a  very  atten- 
tive servant,  afterwards  she  seemed  quite 
frightened  whenever  she  met  Mrs.  Meacham 
or  her  f an>ily.  Mrs.  Meacham  was  asked  by 
her  counsel  what  she  thought  of  the  possibil- 
ity of  the  garments  having  been  plao^  in  the 
valise  and  carried  off  in  that  way,  to  which 
she  replied:  ''That  is  my  idea — ^that  they 
aid  that  and  walked  through.  No  one  could 
have  suspected  that  it  was  not  the  gentle- 
man's who  took  the  valise,  if  a  man  had 
walked  through  the  office  with  it,  and  if  a 
man  had  in  fact  taken  it."  It  should  have 
been  stated  that,  while  room  141  was  locked, 
the  wardrobe  in  that  room,  where  the  gar-* 
menta  hiuig,  was  not  locked.  Hie  door  to 
the  room  141  was  not  broken  open,  but  the 
deor  between  140  and  141  was  open  when  the 
larceny  was  discovered.  The  nroof  fails  to 
show  whether  the  outside  or  hall  door  to  140 
was  looked  at  the  time  the  larceny  was  com- 
mitted. The  fact  that  Mrs.  Meacham  fails 
to  testify  on  this  point  makes  it  inferable 
that  the  hall  door  to  140  was  not  locked. 

It  was  conceded  on  the  trial  that  the  watch 
anil  c^iain  should  have  been  deposited  in  the 
safe,  in  compliance  with  notices  to  that  ef- 
fect posted  in  the  room,  and  that  no  recovery 
could  be  had  for  the  loss  of  the  watch  and 
chain.  The  chancellor  held  that  complain- 
ant and  his  Mrife  were  boarders  at  the  hotel, 
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anil  that,  as  the  record  did  not  disclose  any 
culpable  negligence,  the  defendants  were  not 
liable  for  the  value  of  the  articles.     In  sup- 
port of  the  decree  of  the  chancellor,  it  was 
argued  that  compJainant  wan  not  a  guest,  for 
he  was  neither  a  traveler,  wayfarer,  or  tran- 
sient comer.    It  is  insisted    (1)    he  was  a 
neighbor;  (2)  he  came  at  a  fixed  rate;   (3) 
he  came  for  a  definite  time,  and  specified 
that  he  should  be  located  witii  the  families, 
the  regular  boarders,  and  not  with  the  tran- 
sients.   It  is  argued  that  as  to  him  the  hotel 
was  not  an  inn,  but  a  boarding  house;  that 
he  received  a  lower  rate,  and  a  more  limited 
liability  was  thereby  incurrred  by  the  com- 
L*a]iy.    Am  inn  is  defined  as  a  house  for  the 
lodging  and  entertainment  of  travelers.  Peo- 
ple V.  Jonea,  54  Barb.  311;  Lewis  v.  Hitoh- 
cock,  10  Fed.  Rep.  4.    "A  house  where  the 
traveler  is  furnished  with  everything  which 
he  has  occasion  for  whilst  upon  his  way." 
Thompson  v.  Lacy,  3  Barn.  &,  Aid.  286.     Inns 
tire  houses  for  the  entertainment  of  travfel- 
ers, — "wayfarers,"     as     they     are     called. 
CayWs  Case,  8  Coke,  32a;  WUlard  v.  Rein- 
hardi,  2  £.  D.  Smith,  148;  11  Am.  &  Eng. 
Enc.  Iaw,  title,  Inns,  p.  7 ;  Bacon,  Abr.  title, 
Inns  and  Innkeepers,  3 ;  Story,  Bailm.  9  476. 
So  it  has  been  held  that  common  inns  are  in- 
stituted for  passengers  and  wayfaring  men; 
therefore,  if  a  neighbor,  who  is  no  traveler, 
lodges  there,  and  his  goods  be  stolen,  he  shall 
not  have  an  action.    Carter  v.  Hohhs,  12 
Mich.  52,  83  Am.  Dec.  762.    The  prominent 
idea  of  the  term  ^guest"  is  that  he  must  be 
a  traveler,  wayfarer,  or  transient  comer  to 
an   inn  for  lodging  or  entertainment.     11 
Am.  ft  Eng.  Enc.  Law,  p.  13.    "Everyone 
who  is  received  into  an  inn,  and  has  enter- 
tainment there  for  which  the  innkeeper  has 
compensation  by  way  of  remuneration  or  re- 
ward for  his  service,  is  a  guest.    The  rela- 
tion of  host  and  guest  exists.    This  general 
definition,  however,  only  includes  those  who 
in  a  legal  sense  are  travelers  or  wayfarers; 
and  boarders  or  persons  who  reside  in  the 
itame  place  are  not  embraced  by  it.    It  is 
only  travelers  or  wayfarers  that  the  inn- 
keeper is  bound  to  accept  as  guests,  and  it 
is  for  them  alone  that  he  is  under  extraor- 
dinary  responsibility  for  the  safe-keeping 
of    beasts   and  goods."    Russell  v.    Fagan 
(Del.)  8   Atl.   258;    Curtis  v.   Murphy,  63 
AVis.  4,  63  Am.  Rep.  242,  22  N.  W.  825.  The 
basis  of  this  restriction  is  the  peculiar  liabil- 
ity of  innkeepers  to  those  who,  as  strangers 
and  sojourners,  are  compelled  to  put  up  in 
an  inn,  without  knowing  the  character  oi  the 
house.    "I1ie    liability    of    innkeepers    is 
strict,  and  justly  so;  but  it  is  a  liability  lim- 
ited to  their  relation  to  travelers  or  wayfar- 
ing men.    The  law  of  civilized  countries  be- 
nignantly  protects  men  away  from  home,  and 
from  those  resources  with  which  the  denizen 
or  citizen  can  guard  himself  from  wronff,  and 
protect  his  property  from  loss  or  injury." 
Homer  v.  Harvey,  3  N.  M.  307,  5  Pac.  329. 
"When  the  traveler  comes  to  an  inn  and  is 
accepted,  he  instantly  becomes  a  guest.    The 
innkeeper,   when  he  accept*!  him  and    his 
goods,  becomes  his  insurer,  and  the  innkeep- 
er must  answer  in  damages  for  the  loss  or 
46  L.  R.  A.  21 


injury  of  all  goods,  money,  and  baggage, of 
his  fi^ucst  brought  within  his  inn  and.deliy- 
eroainto  his  charge  and  custody,  according 
to  the  usage  of  travelers  and  innkeepers,  but 
ho  must  be  a  guest,  and  before  he  can  be  a 
guest  he  must  be  a  traveler.  When  he  ceas- 
es to  be  a  traveler  or  a  transient  or  wayfar- 
ing man,  and  takes  up  a  permanent  abode, 
even  in  an  inn,  he  ceases  to  be  an  object  of 
the  law's  especial  solicitude,  and  he  is  no 
longer  a  guest,  but  a  boarder;  no  longer  a 
traveler,  but  a  citizen."  Ibid,  Again,  in 
Russell  Y.  Fagan  (Del.)  8  Atl.  258,  Chi^f 
Justice  Ck>megys  said :  "It  is  said  that  inns 
exist  for  the  benefit  of  the  traveling  com- 
munity. In  fact,  they  are  almost  as  much  a 
necessity  to  travelers  as  the  public  meai^ 
of  locomotion  are.  ...  In  them  way- 
faring people  of  every  kind,  if  they  can  afford 
the  expense  v^'hich  the  host  charges  fpr  that 
service,  can  be  accommodated  with  diet  and 
lodgings;  in  other  words,  can  be  entertained 
in  their  journnyings.  The  necessities  of 
such  people  oblige  them  to  solicit  entertain- 
ment at  the  public  or  common  inns,  both  for 
themselves  and  their  beasts,  where  they  trav- 
el with  such;  otherwise,  they  would  be  with- 
out shelter  and  food.  Because  of  this  neces- 
sity, and  that  the  host  or  entertainer  is  gen- 
erally unknown  to  a  party  resorting  to  his 
house  or  inn,  and  that  such  party  is  com- 
pelled to  trust  himself  and  his  property  to 
nis  keepinff,  and  that  he  is  charged  by  the 
innkeeper  for  such  entertainment  of  himself 
and  his  beasts,  and  the  custody  of  his  prop- 
erty, the  laws  holds  the  innkeeper  to  a  strict 
liability,  not, from  any  contract  between  the 

Earties,  but  ifrom  the  duty  growing  out  of 
is  public  employment."  It  is  said  that 
there  are  two  classes  of  persons  who  are  en- 
tertained by  innkeepers  for  rewards, — ^guests 
and  boarders.    The    distinction  between  a 

fuest  and  boarder,  which  it  is  difficult  to 
raw,  and  which  is  variously  stated,  is  based 
mainly  upon  the  fact  that  boarders  contract 
for  a  definite  stay  at  specific  prices.  In 
Laujrence  v.  Howard,  1  Utah,  142,  the  court 
said :  "In  this  country  hotel  keepers  act  in 
a  double  capacity,  being  both  innkeepers  and 
boarding-house  keepers.  As  innkeepers  they 
entertain  travelers  and  transient  persons, — 
those  who  come  without  bargain  as  to  time 
or  price,  and  go  away  at  pleasure,  paying  for 
only  actual  entertainment  received.  As 
boarding-house  keepers  they  entertain  resi- 
dent and  regular  boarders  and  lodgers  for 
definite  lengths  of  time,  and  at  specific  pric- 
es, previously  agreed  upon."  In  Shoeorafi 
V.  Bailey,  26  Iowa,  663,  the  distinction  be- 
tween a  guest  and  boarder  seems  to  be  this : 
The  guest  comes  without  any  bargain  for 
time,  and  remains  without  one,  and  may  go 
whenever  he  pleases,  paying  only  for  the  ac- 
tual entertainment  he  receives ;  and  it  is  not 
enough  to  make  one  a  boarder,  and  not  a 
guest,  that  he  stayed  for  a  long  time  in  the 
inn  in  this  way.  The  case  of  Manning  v. 
Wells,  9  Humph.  746,  61  Am.  Dec.  688,  is  to 
the  same  effect.  In  that  case  it  appeared 
plaintiff  was  boarding  at  the  house  of  de- 
fendant, who  kept  a  public  inn  in  the  city  of 
Memphis,  at  $12.50  per  month,  and  lodged 
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in  a  room  that  had  no  lock  on  the  door,  and 
that  during  the  night,  while  he  slept,  his 
coat,  worth  $12.50,  was  stolen.  The  trial 
judge  charged  the  jury  that  defendant  was 
liable  for  the  coat,  if  lost  or  stolen  from  his 
house,  unless  it  happened  by  the  act  of  God 
or  the  public  enemy ;  but,  if  the  plaintiff  had 
ey elusive  use  and  possession  of  the  room, 
then  the  defendant  would  not  be  liable.  The 
jury  found  for  the  plaintiff  the  value  of  the 
coat,  and  the  defendant  appealed  to  this 
court.  Said  Judge  Green,  viz,:  "The  doc- 
trine stated  by  his  honor  is  certainly  the 
true  one,  as  applicable  to  the  goods  of  a  guest 
in  an  inn.  But  a  guest  is  a  traveler  or  way- 
farer who  comes  to  an  inn  and  is  accepted. 
Story,  Bailm.  |  477.  A  neighbor  or  friend 
who  comes  to  an  inn  on  the  invitation  of  the 
innkeeper,  is  not  deemed  a  guest.  Bacon, 
Abr.  title  Inn  and  Innkeeper,  5;  Comyns, 
Dig.  title  Action  an  Case  for  Negligence,  B  2. 
Nor  is  a  person  a  guest,  in  the  sense  of  the 
law,  who  comes  upon  a  special  contract  to 
board  and  sojourn  at  an  inn.  He  is  deemed 
a  boarder.  4nd,  if  he  is  robbed,  the  host  is 
not  answerable  for  it.  5  Bacon,  Abr.  title 
Inn  and  Innkeeper,  5.  These  principles  are 
settled  by  the  authorities,  and  founded  in 
sound  reason.  A  passenger  or  wayfarer  may 
be  an  entire  stranger.    He  must  put  up  and 


lodge  at  the  inn  to  which  his  day's  journey 
may  brinff  him.  It  is  therefore  important 
that  he  should  be  protected  by  the  most 
stringent  rules  of  law  enforcing  the  liability 
of  the  innkeeper.  In  such  case,  therefore, 
the  law  makes  the  innkeeper  an  insurer  of 
the  gpods  of  his  guest,  except  as  to  losses 
occasioned  by  the  act  of  God  or  public  ene- 
mies. But,  as  a  boarder  does  not  need  such 
protection,  the  law  does  not  afford  it.  It  is 
sufficient  to  give  him  a  remedy  when  he  shall 

grove  the  innkeeper  has  been  guilty  of  culpa- 
le  negligence."  See  4  Am.  &  Eng.  Enc  Law, 
title  Board,  2d  ed.  p.  692. 

TheBe  authorities  we  think  conclusive  of 
the  question  presented  by  the  first  assign- 
ment of  error,  for  it  must  be  conceded,  upon 
the  undisputed  facts  in  the  record,  that 
plaintiff  and  wife  were  mere  boarders  in  de- 
fendants' hotel,  and  while  occupying  this  re- 
lation the  proprietors  were  not  insurers  of 
their  property,  but  were  onl^  liable  for  cul- 
pable negligence.  There  being  no  proof  of 
n^ligence,  or  that  the  articles  were  pur- 
loined by  any  employee  of  the  defendants, 
the  company  Is  not  liable.  PtUlman  Palace 
Car  Co,  V.  Gaoin,  98  Tenn.  53,  21  L.  R.  A. 
298,  23  S.  W.  70. 
A^^/rmed, 
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WATER  SUPPLY  ft  STORAGE  COMPANY, 

Appt., 

V, 

LARIMER  &  WELD   IRRIGATION   COM- 
PANY et  ai. 

(24  Colo.  822.) 

1.  Priority  as  between  reserrotrs  be- 
longs to  the  one  first  began,  although  the 
other  was  first  completed,  if  reasonable  dili- 
gence was  used  in  prosecuting  the  work. 

8.  The  detemiinatlon  of  tlie  earryinar 
capacity  of  a  ditcb  mider  Mills's  Anno. 


Stat.  I  2408,  Is  as  much  res  iudieata  when 
attacked  In  a  subsequent  action  for  review  of 
the  decree  as  the  determination  of  the  physi- 
cal dimensions  of  the  ditch. 
On  rehearing. 
8.     Tbe  vse   of  an  inaccurate   formnla 

in  compatlnar  tbe  carryinar  capacity 
of  a  dltcb  is  not  ground  for  a  rsTlew  of  the 
decree  after  the  discovery  of  a  more  accurate 
formula  which  was  not  known  at  the  time 
of  the  decision. 
4.  A  valid  appropriation  of  crater  fron» 
a  natural  aitrean&,  either  for  direct  Irriga- 
tion or  for  storage  in  a  reservoir,  may  be 
made  without  connecting  the   ditch  directly 


Nora. — Right  to  stare  appropriated  water, 

Watbs  Supply  &  Stobaqb  Co.  v.  Labimbb  ft 
Weld  Irrigation  Co.  suggests,  without  directly 
answering,  a  very  important  question,  and  that 
is  as  to  the  right  to  store  appropriated  water. 
That  question  in  fact  has  received  no  Judicial 
consideration  sufficient  to  determine  the  extent 
of  the  right.  The  most  that  has  been  done  is 
to  recognize  the  existence  of  the  right. 

In  Farmer's  High  Line  Canal  ft  Reservoir 
Co.  V.  Soiithworth,  13  Colo.  Ill,  4  L.  R.  A.  767, 
21  Pac.  1028,  It  is  said  that  Colorado  statutes 
of  1879  and  1881,  provide  for  determination  of 
priority  of  rights  to  the  use  of  water  for  irriga- 
tion between  reservoirs. 

And  In  Larimer  County  Reservoir  Co.  v.  Peo- 
ple ex  rel.  Luthe,  8  Colo.  614,  0  Pac.  704,  it  Is 
admitted  that  the  Constitution  and  statutes  of 
Colorado  recognize  the  right  to  construct  and 
maintain  reservoirs,  and  thereby  preserve  water 
at  certain  seasons  of  the  year  for  use  during 
other  seasons. 

In  Wheeler  v.  Northern  Colorado  Irrig.  Co. 
46  L.  R.  A. 


10  Colo.  682,  17  Pac.  487,  It  Is  said  that  the 
courts  should  jealously  guard  the  rights  of  the 
carrier,  and  so  deal  with  It,  the  Constitution 
and  statutes  permitting,  as  to  encourage  the 
investment  of  capital  in  the  construction  of 
reservoirs  and  canals  for  the  storage  and  trans- 
portation of  water. 

And  in  Larimer  County  Reservoir  Co.  v.  Peo- 
ple ew  reL  Luthe,  8  Colo.  614,  9  Pac.  794,  it  is 
decided  that  no  approprlator  of  water  may 
utilise  the  bed  of  a  natural  stream  for  a  reser- 
voir for  the  storage  of  water  to  be  used  by  him 
for  irrigation.  But  the  flow  of  the  surplus 
water  cannot  be  interfered  with  to  a  greater 
extent  than  is  requisite  for  the  beneficial  use 
designed. 

It  is  well  settled  that  there  may  be  a  periodi- 
cal appropriation  of  water.  See  note  to  Cache 
La  Poudre  Reservoir  Co.  v.  Water  Supply  ft 
Storage  Co.  (Colo.)  ante,  175. 

The  result  is  that  if  the  entire  flow  of  a 
stream  Is  appropriated  for  the  irrigation  of  a 
tract  of  land  during  the  irrigating  season,  as 
soon  as  that  season  Is  past  the  water  immedl« 
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wltli  tlM  Stream,  but  by  placing  Its  head  gate 
In  a  preTlousIy  constmcted  canal  and  Q9lng 
the  canal  Itself  as  a  eondnlt  fiom  the  stream 
to  meh  gate. 

(March  4,  1897.) 

APPEAL  hy  plaintiff  from  a  decree  of  the 
District  Court  for  Larimer  County  in 
favor  of  defendants  in  a  suit  brought  to  es- 
tablish water  and  reservoir  priorities  and 
enjoin    defendants    from    interfering    with 
plaintiff's  rights.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr,  Viotor  A«  Elliotty  for  appellant: 
Appropriations    from    a    natural    stream 
may  be  genenJ  or  partial.    They  may  con- 


sist in  applying  to  beneficial  use  all  or  a  por- 
tion only  of  the  water  all  the  time,  or  ail  or 
a  portion  of  the  water  only  a  part  of  the 
time. 

Kinney,  Irrigation,  |  177;  Black's  Pom. 
Water  Rights,  fi  91;  Barnes  v.  Sabron,  10 
Nev.  217;  Smith  v,  0*Hara,  43  Cal.  876. 

The  doctrine  of  "{>eriodical  appropria- 
tions" is  clearly  recognized  in  our  laws. 

Mills's  Anno.  Stat  fi  2270;  Const,  art.  2, 
Ifi  14,  16;  Larimer  County  Reservoir  Co.  t. 
People  em  rel.  Luthe,  8  Colo.  614,  9  Pac.  794. 

By  the  act  of  1881,  reservoir  appropria- 
tions are  considered  distinct  and  separate 
from  canal  and  ditch  appropriations. 

The  doctrine  that  "priority  of  appropria- 


ately  becomes  subject  to  appropriation  for  other 
purposes. 

If,  then,  It  may  be  Impounded  and  stored  until 
return  of  the  Irrigating  season  a  much  larger 
tract  of  loud  may  be  Irrigated  from  the  stream 
than  could  be  If  during  the  nonlrrlgating  sea- 
son the  water  must  run  to  waste.  But  the  de- 
cisions have  thus  far  been  unanimous  that  to 
constitute  a  lawful  appropriation  the  water 
must  be  put  to  beneficial  use  within  a  reason- 
ahle  time. 

A  diversion  of  water  without  application  to 
beneficial  use  Is  unlawful.  Combs  v.  Agricul- 
tiu-al  Ditch  Co.  17  Colo.  140,  28  Pac.  066. 

No  mere  diversion  of  water  from  a  stream 
will  constitute  the  constltatlonal  appropria- 
tion Farmers*  High  Line  Canal  ft  Reservoir 
Co.  V.  Southworth,  13  Colo.  Ill,  4  L.  R.  A.  767, 
21  Pac.  1028. 

The  needs  of  the  purpose  for  which  the  ap- 
propriation is  made  Is  the  limit  to  the  amount 
of  water  which  may  be  appropriated.  Simmons 
V.  Winters,  21  Or.  85,  27  Pac  7;  Hlndman  v. 
Rlzor,  21  Or.  112,  27  Pac.  13. 

The  privilege  of  diverting  water  extends  only 
to  uses  truly  benjeflcial,  and  not  to  purposes  of 
speculation.  Combs  v.  Agricultural  Ditch  Co. 
17  Colo.  146,  28  Pac.  966. 

To  constitute  a  valid  appropriation  of  water 
The  water  diverted  must  within  a  reasonable 
time  be  applied  to  some  beneflclal  use.  Wheeler 
▼.  Northern  Colorado  Irrig.  Co.  10  Colo.  582,  17 
Pac.  487. 

The  failure  to  use  water  Is  competent  evi- 
dence of  an  abandonment  of  the  right  thereto, 
and  if  continued  for  an  unreasonable  period  it 
creates  a  presumption  of  an  Intention  to  aban- 
don.    Sleber  v.  Frink,  7  Colo.  149.  2  Pac  901. 

In  Thomas  v.  Gulraud,  6  Colo.  633,  the  court 
Mid.  we  concede  that  no  more  water  can  be  ap- 
propriated than  Is  necessary  to  irrigate  the  land 
for  which  the  appropriation  Is  made ;  that  the 
water  cannot  be  diverted  for  the  purpose  of  Ir- 
rigating land  not  then  cultivated  to  the  exclu- 
sion of  subsequent  bona  fide  approprlators. 

An  excessive  diversion  of  water  cannot  be 
regarded  as  a  diversion  to  beneficial  use. 
Combs  V.  Agricultural  Ditch  Co.  17  Colo.  146,  28 
Pac  966. 

The  rigbt  to  water  by  appropriation,  like  the 
right  by  prior  occupancy  to  mining  ground  or 
agricultural  land,  is  not  unrestricted.  It  mast 
be  exeixised  with  reference  to  the  general  condi- 
tion of  the  country  and  the  necessities  of  the 
people,  and  not  so  as  to  deprive  the  whole 
neighborhood  or  .community  of  Its  own  and  vest 
an  absolute  monopoly  in  a  single  individual. 
Basey  v.  Gallagher,  20  Wall.  681,  22  L.  ed.  454. 

A  diversion  of  water  and  promise  to  use  It  In 
the  future  are  not  sufficient  to  give  a  right 
thereto.  Fort  Morgan  Land  4  Canal  Co.  ▼. 
46  L.  R.  A. 


South  Platte  Ditch  COw  18  Colo.  1,  80  Pac  1032. 

Neither  a  corporation  nor  any  stockholder 
can  withhold  water  from  beneficial  use,  nor  re- 
serve for  the  future  use  of  Junior  approprla- 
tors to  the  prejudice  of  prior  approprlators. 
nor  to  the  exclusion  of  those  who  In  the  mean- 
time may  undertake  in  good  faith  to  make  a 
valid  appropriation  of  It.  Combs  v.  Agrlcult- 
aral  Ditch  Co.  17  Colo.  146,  28  Pac  166. 

The  right  to  water  by  prior  appropriation, 
recognized  and  established  as  the  law  of  miners 
on  the  mineral  lands  of  the  public  domain,  is 
limited  In  every  case  in  quantity  and  quality 
by  the  uses  for  which  the  appropriation  Is 
made.  Atchison  v.  Peterson,  20  Wall.  607,  22 
L.  ed.  414. 

A  first  appropriator  of  water  from  a  creek  for 
Irrigation  purposes  has  a  right  to  Insist  that 
the  water  flowing  In  \he  stream  shall  during  the 
irrigating  season  be  subject  to  his  reasonable 
use  and  enjoyment  to  the  full  extent  of  his  or- 
iginal appropriation  and  beneficial  use.  But  in 
subordination  to  such  rights  subsequent  appro- 
prlators may  appropriate  the  remainder  of  tbe 
water  running  In  the  stream.  Barnes  v.  Sab- 
ron,  10  Nev.  243. 

The  fact  being  settled  that  the  water  appro- 
priated must  be  applied  to  beneficial  use  within 
a  reasonable  time,  the  question  arises.  What 
portion  of  the  year  will  be  a  reasonable  time? 

Conceding  that  this  rule  was  mainly  estab- 
lished In  cases  where  the  appropriation  was  at- 
tempted before  the  appropriator  had  any  use  to 
which  to  apply  the  water  yet  the  same  princi- 
ple must  apply  to  storage  for  future  use  In  the 
same  year.  If,  then,  water  which  has  been  ap- 
propriated In  the  fall  for  use  In  Irrigation  dur- 
ing the  next  spring  or  summer  Is  Immediately 
needed  for  mixiilng,  milling,  or  municipal  water 
supply,  will  the  fact  that  It  has  been  placed  in 
a  reservoir  preserve  the  right  of  the  Intending 
Irrigator  ?  This  is  an  interesting  question  upon 
which  the  decisions  furnish  little  light. 

A  present  Interest  seems  necessary  to  support 
a  complaint  against  a  reservoir,  for  It  has  been 
held  that  a  prior  appropriator  of  water  whose 
ditch  Is  out  of  repair  so  that  It  will  not  carry 
the  water  which  It  wsa  constructed  to  carry 
cannot  complain  that  a  reservoir  higher  up  the 
stream  which  detains  the  water  from  periods 
of  one  day  to  a  week  is  a  nuisance.  Bear  River 
ft  A.  Water  ft  Mln.  Co.  v.  Boles,  24  Cal.  859. 

Tbe  question  will  be  governed  by  the  user's 
rights,  and  not  by  those  of  the  water  company, 
for  a  carrier  does  not  become  proprietor  of  the 
water  diverted,  but  merely  has  a  right  to  com- 
pensation for  his  services  In  carrying  It  to  the 
point  where  It  Is  needed.  Wheeler  v.  Northern 
Colorado  Irrlg.  Co.  10  Colo.  582,  17  Pac.  487. 
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tion  gives  superiority  of  right"  is  foimded 
upon  the  policy  of  protecting  improvements 
and  expenditures  incurred  for  the  purpose  of 
making  the  waters  of  natural  streams  avail- 
able for  beneficial  use. 

Ooipn  V.  Left  Hand  Ditch  Co.  6  Colo.  446; 
Kinney,  Irrigation,  §  31. 

The  later  ditch  C9m  panics,  having  only 
junior  priorities  for  direct  irrigation,  are 
usually  first  compelled  to  resort  to  reser- 
voirs, in  order  to  impound  winter  waters  to 
make  up  for  the  deficient  water  supply  dur- 
ing the  dry  season  of  the  year. 

The  letter,  spirit,  and  policy  of  our  laws, 
properly  considered  and  applied,  concur  in 
giving  full  protection  to  the  senior '  appro- 
priator  for  reservoir  purposes,  even  though 
oy  the  same  ditch  he  may  have  only  a  junior 
appropriation  for  direct  irrigation  purposes. 

There  is  no  ground  for  holding  that  the 
Water  Supply  &  Storage  Company  ever 
abandoned  it«  reservoir  rights. 

Sieher  v.  Frink,  7  Colo.  153,  2  Pac.  901 ; 
Rominger  v.  Squirea,  9  Colo.  329, 12  Pac.  213 ; 
Nichols  V.  Molniosh,  19  Colo.  28,  34  Pac. 
278. 

The  doctrine  of  relation  is  a  fiction  of  law. 
Legal  fictions  are  accepted  and  applied  only 
so  far  as  tliey  subserve  the  ends  of  justice. 

3  Bl.  Com.  p.  43. 

The  statute  requiring  the  filing  of  a  map 
and  statement  as  notice  of  an  intended  ap- 
propriation of  water  for  irrigation  was  first 
passed  in  1881. 

Denver,  T,  d  Ft.  W,  R.  Co.  v.  Dot  son,  20 
Colo.  306,  38  Pac  322;  Kinney,  Irrigation, 
I  168;  Woolman  v.  Garringer,  1  Mont.  544; 
Kimball  v.  Gearhart,  12  Cal.  28. 

The  original  appropriation  of  the  Larimer 
A  Weld  canal  was  for  direct  irrigation,  and 
not  for  reservoir  purposes;  it  was  an  appro- 
priation during  the  irrigating  season,  and 
did  not  include  the  right  to  take  the  waters 
of  the  Cache  la  Poudre  during  the  nonirri- 
gating  season. 

Prior  to  August  7, 1893,  when  the  Windsor 
Company  filed  .its  sworn  statement  and  map 
indicating  and  giving  notice  of  its  intention 
to  make  the  Larimer  &  Weld  canal  a  feeder 
for  its  reservoir,  that  canal  had  no  appro- 
priation except  for  direct  irrigation  during 
the  irrigating  season.  Prior  to  that  date 
the  Windsor  Company  had  no  priority  of 
right  or  valid  dsim  to  use  the  winter  waters 
of  the  Cache  la  Poudre  to  fill  its  reservoir, 
because  it  had  not  taken  the  requisite  steps 
to  appropriate  them. 

Long  before  August,  1893, — indeed,  as 
early  as  November,  1881,  the  predecessor  of 
the  Water  Supply  Company  took  the 
"initial  step"  for  its  reservoir  appropria- 
tion by  filing  its  sworn  statement  and  map, 
and  thereafter  prosecuted  its  work  and  se- 
cured its  adjudication  of  priorities. 

llie  doctrine  of  relation  aids  the  diligent 
— not  the  slothful. 

Larimer  County  Reservoir  Co.  v.  People 
ea  rel.  Luthe,  8  Colo.  616,  9  Pac.  794; 
Wheeler  v.  Northern  Colorado  Irrig.  Co.  10 
Colo.  588,  17  Pac.  487;  Fort  Morgan  Land 
&  Canal  Co.  v.  South  Platte  Ditch  Co.  18 
Colo.  1,  30  Pac.  1032;  Highland  Ditch  Co.  v. 
46  L.  R.  A. 


Munford,  5  Colo.  336;  OpMr  Silver  Min.  Co. 
V.  Oarftenter,  4  Nev.  534,  97  Am.  Deo.  550; 
Kinney,  Irrigation,  SI  160,  184. 

Where  condemnation  is  authorised,  the 
party  desiring  to  oondenm  need  not  wait  to 
obtain  final  Judgment,  but  may  upon  proper 
proceedings  be  authorized  to  take  possession 
of  and  use  said  premises  during  the  pendency 
and  until  the  final  conclusion  of  such  pro- 
ceedings, and  may -stay  all  actions  and  pro- 
ceed inffs  against  such  petitioner  on  account 
thereof. 

McClain  v.  People,  9  Colo.  190,  11  Pac.  85; 
Denver  d  N.  O.  R.  Co,  v.  Lamhom,  8  Colo. 
380,  8  Pac.  582. 

Propertv  rights  in  water  are  as  important, 
as  valuable,  and  as  extensive  as  the  broad 
acres  to  be  fertilized  thereby. 

Union  Colony  v.  Elliott,  5  Colo.  371. 

Excessive  decrees  of  water  right  priorities 
are  unlawful. 

Fort  Morgan  Land  d  Canal  Co.  v.  South 
Platte  Ditch  Co.  18  Colo.  1,  30  Pac  1032; 
Peck  Lateral  Ditch  Co.  v.  Pella  Irrigating 
Ditch  Co.  19  Colo.  222,  34  Pac  988;  New 
Mercer  Ditch  Co.  v.  Armstrong,  21  Colo.  357, 
40  Pac.  989 ;  Wyatt  v.  Larimer  d  W.  Irrig. 
Co.  18  Colo.  298,  33  Pac  144. 

When  a  decree  by  reason  of  its  ambiguity 
or  uncertainty  is  liable  to  different  construc- 
tions, the  true  construction  may  be  aided  by 
proof  of  the  tnie  state  of  facts  upon  which 
the  decree  purports  to  be  based,  and  thereup- 
on that  construction  should  be  adopted  which 
will  do  justice  and  avoid  wrong  and  injury 
as  in  case  of  a  deed  or  other  contracts. 

Kretschmer  v.  Hard,  18  Colo.  223,  32  Pac. 
418:  Bishop,  Contr.  9  380,  note. 

Messrs.  H.N.Ha3rnes  and  Pl*tt  Rosera 
also  for  appellant. 

Messrs.  J.  W.  MoCreery,  C.  D.  TodcU 
and  Riddell  &  Starkweather  for  appel- 
lees. 

Campbell,  J.,  delivered  the  opinion  of 
the  court: 

This  controversy  between  the  appellant 
corporation,  plaintiff  below,  and  appellees, 
defendants  below,  the  Larimer  ft  Weld  Ir- 
rigation Company  and  the  Windsor  Res- 
ervoir ft  Canal  Company,  consists  of  two 
branches.  The  first  relates  to  the  extent 
of  the  i>riority  of  the  canal  owned  bv  the  ap- 
pellee irrigation  company  over  the  ditch 
owned  by  the  appellant;  the  second  concerns 
the  seniority  of  rival  reservoir  appropria- 
tions owned* by  the  appellant  and  tne  appel- 
lee reservoir  company.  The  appellant  is  the 
owner  of  the  Larimer  county  ditch,  and  of 
reservoirs  known  as  Nos.  1,  2,  3,  4,  and  5; 
the  appellee  irrigation  company  of  the  Lari- 
mer ft  Weld  canal,  and  the  appellee  reser- 
voir company  of  the  Windsor  reservoir.  In 
proceedings  duly  instituted  under  our  stat- 
utes, framed  for  the  purpose  of  establishing 
the  priority  of  rights  to  the  use  of  water  for 
irrigation  belonging  to  the  various  irrigat- 
ing ditches  and  canals  throughout  the  differ- 
ent water  districts  of  the  state,  to  which  tho 
then  owners  of  these  ditches  and  canals  were 
parties,  a  decree  was  duly  entered  in  the  dis- 
trict court  ot  Larimer  county  on  the  11th  of 
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April,  1882,  adjudicating  such  priorities  in 
water  district  No.  3,  in  which  all  the  ditches 
and  reservoirs  in  controversy  are  situate. 
It  ia  conceded,  as  a  matter  of  fact,  and  it  so 
appears  from  the  decree,  that  the  priority  of 
tlie  canal  of  the  appellee  irrigation  company 
is  superior  to  that  of  Uie  ditch  of  the  appel- 
lant company;  and,  in  so  far  as  the  contro- 
versy with  respect  to  them  is  concerned,  the 
contention  of  appellant  is  that  such  priority 
is  only  to  the  extent  of  660  cubic  feet  per 
second  of  time,  while  the  position  assumed 
by  appellees  is  that  such  priority  is  to  the 
<*xtent  of  720  cubic  feet  per  second  of  time. 
All  of  the  reservoirs  were  constructed  subse- 
quent to  the  decrees  mentioned;  hence  the 
<*ontroversy  as  to  them  is  not  affected  by  any 
piior  judicial  decree,  but  must  be  deter- 
mined entirely  from  the  evidence  introduced 
before  the  trial  court.  The  avowed  object  of 
the  action  is  to  obtain  a  judicial  determina- 
tior.  of  the  respective  rights  of  the  corpora- 
tion litigants  to  divert  water  from  the  Cache 
la  Poudre  river,  both  for  irrigation  and  for 
storage  in  reservoirs. 

The  second  branch  of  the  case  we  proceed 
first  to  dispose  of.  The  evidence  was  sub- 
mitted to  the  trial  court  without  a  jury,  and 
findings  of  fact  made  that  reservoirs  Nos.  2, 
3,  and  4  of  the  plaintiff,  to  a  specified  capaci- 
ty, were  prior  in  right  to  the  reservoir  of 
the  defendant;  and  that  as  between  the 
plaintiff's  reservoirs  known  as  Nos.  1  and  5, 
or,  respectively,  as  "Rocky  Ridge^'and  "Long 
Pond"  resei-voirs,  and  that  of  the  defendant 
reservoir  company,  the  priority  was  award- 
ed to  the  latter.  It  is  practiodly  conceded 
that  the  work  of  construction  of  the  Windsor 
reservoir  (that  of  the  defendant)  was  begun 
in  July,  1890,  and  substantially  completed  in 
May.  1893.  Work  upon  the  Long  Pond  and 
the  Rocky  Ridee  reservoirs  of  the  plaintiff 
wan  commencea  about  the  Ist  day  of  Sep- 
tember, 1891  (about  one  year  after  the  initia- 
tion of  defendant's  enterprise) ,  and  it  was 
finished  before  that  of  the  defendant.  The 
proper  solution  of  the  respective  rights  of 
the  litif^ting  parties  with  respect  to  these 
reservoirs  depends  very  largely  upon  the  fact 
whether  reasonable  diligence  was  used  by  the 
defendant  in  prosecuting  work.  It  would 
serve  no  useful  purpose  to  detail  the  evidence 
Tipon  this  disputed  point,  and  we  content 
ourselves  with  the  statement  that,  after  a 
<*aieful  examifiation  of  the  entire  evidence, 
we  are  satisfied  that  the  finding  of  the  trial 
<-purt  was  correct,  and  that,  under  the  cir- 
<*iin>8tance8  disclosed  by  the  record,  consider- 
ing the  maji^itude  and  cost  of  the  work,  and 
tlio  obstacles  put  in  its  way,  the  defendant 
'-^•s«»rvoir  company  was  diligent  in  the  prose- 
r'.ition  of  such  construction,  and  that  its  pri- 
on ty  should,  by  relation,  date  ft*om  the  be- 
irinning,  and  not  from  the  completion,  of  the 
work.  From  this  it  follows,  as  a  matter  of 
law,  that  the  priority  was  properly  awarded 
by  the  district  court  to  the  defendant  com- 
pany as  between  these  three  reservoirs  in 
question. 

Uy  the  decree  of  1882  there  was  awarded 
to  the  Larimer  &  Weld  irrigation  canal  five 
several  priorities,  the  first  by  original  con- 
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struction,  and  the  other  four  by  successive 
enlargements.  The  decree,  after  specifying 
the  several  amounts  to  which  the  canal  was 
entitled  by  construction  and  the  first  three 
enlargements,  proceeds  as  follows  with  re- 
spect to  the  fourth:  "And,  further,  as  to 
said  appropriation  by  fourth  enlargement, — 
priority  .^o.  70, — in  said  findings  and  here- 
inabove mentioned,  it  having  b^n  found  in 
manner  and  form  aforesaid  that  said  fourth 
enlargement  of  said  ditch  No.  9  has  been,  in 
fact,  madCj  commencing  in  the  month  of  Sep- 
tember, A.  D.  1878,  by  means  of  which  said 
ditch  is  actually  enlarged  to  a  carrying  ca- 
pacity of  43,200  cubic  feet  of  water  per  min- 
ute of  time  (i.  e,,  720  cubic  feet  per  second), 
the  same  having  been  made  at  great  ex- 
pense and  in  good  faith,  for  use  for  said  pur- 
pose of  irrigation,  without  the  fact  that  ac- 
tual appropriation  by  use  of  water  had  been 
made  of  increased  quantity  intended  to  be 
carried  by  means  of  said  fourth  enlargement, 
it  is  further  adjudged  and  decreed  that  nothing 
in  said  findings  or  in  this  decree  contained 
shall  prejudice  the  right  of  said  claimant,  or 
other  party  or  parties  interested  in  said 
dtich,  or  in  appropriations  of  water  from 
said  river  by  means  thereof,  in  or  concerning 
said  fourth  enlargement,  if  the  said  appro- 

Eriation  of  water  intended  to  be  made  there- 
y  has  been,  or  shall  be,  in  fact,  made,  or  any 
part  thereof,  with  due  diligence,  according 
to  the  nature  of  the  work  of  said  enlarge- 
ment, witiiin  a  reasonable  time  from  fiie 
commencement  thereof,  and  said  priority 
shall  stand  as  No.  79,  to  cover  any  such  ac- 
tual appropriation  so  made  or  to  be  made 
until  further  order  and  judgment  of  this 
court  in  that  behalf."  From  the  findings 
of  fact,  as  well  as  by  the  express  language 
of  the  decree,  it  will  be  seen  that  the  fourth 
enlargement  had  actually  been  made  at  the 
time  tlie  decree  was  rendered,  though  the  in- 
creased supply  of  water  thus  secured  had  not 
been  applied  to  a  recognized  use.  An  oppor- 
tunity and  a  riijht.  however,  were  given  to 
the  owner  of  the  canal,  or  other  interested 
psrtv,  within  a  reasonable  time,  by  proper 
application,  to  present  proof  of,  or  disprove, 
the  actual  application  of  the  enlarged  sup- 
ply of  water  to  a  beneficial  use,  when  the  or- 
iginal decree  would  be  supplemented  and 
perfected  to  comply  with  the  facts.  Based 
upon  this  express  order  of  the  court,  and  in 
virtue  of  the  irrifjation  statutes  so  provid- 
ing, such  application  for  further  proceedings 
was  made,  and  thereupon  an  order  of  the 
court  was  entered  in  March,  1883,  for  the 
further  hearing  of  evidence;  and  on  the  11th 
of  April,  18S4,  a  supplemental  decree  of  the 
district  court  was  entered.  The  portions  of 
which  that  are  material  to  the  present  dis- 
cussion are  as  follows:  "It  is  .  .  .  de- 
creed that  everything  in  this  decree  shall  be 
subject  to  tlie  provisions  of  the  original  de- 
cree in  said  matter,  as  to  everything  that  is, 
and  as  to  everything  that  is  not,  decided  in 
this  decree."  The  taking  of  the  additional 
evidence  in  this  further  proceeding  necessi- 
tated a  renumbering  of  the  priorities  as  well 
as  certain  changes  in  other  respects.  That 
portion  of  the  supplemental  decree  affecting 
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the  Larimer  &  Weld  Irrigation  Companj  is 
as  follows:  "Number  Nine.  Ltarimer  and 
Weld  Irri^tion  Canal.  That  the  work  re> 
ferred  to  m  the  original  decree,  on  the  com- 
pletion of  which  said  ditch  should  be  entitled 
to  priority  No.  70  in  said  decree,  has  been 
completed,  and  that  by  reason  thereof  said 
ditch  is  now  entitled  to  priority  No.  88  of 
the  new  niunbeiing,  dating  in  the  month  of 
September,  1878,  and  that  the  present  di- 
mensions of  said  ditch  are  28  feet  in  width 
on  the  bottom,  with- a  berme  5  feet  wide  on 
each  side,  so  as  to  carry  a  flow  of  5  feet  in 
depth  in  all,  and  so  built  as  to  have  a  sec- 
tional area  of  180  feet,  with  a  ffrade  of  2 
4-10  feet  per  mile,  and  that  there  he  allowed 
to  flow  in  said  ditch  on  all  of  its  priorities 
so  much  water  as  it  will  carry  witn  the  di- 
mensions above  given,  computed  at  720  cubic 
feet  of  water  per  second  of  time."  The  con- 
tention of  the  appellant  is  that  the  capacity 
of  the  Larimer  k  Weld  canal,  as  determined 
by  the  original  decree,  was  not  supported  by 
tne  evidence,  and  so  far  as  the  decree  referred 
to  the  last  enlargement,  when  construed  in 
connection  with  the  irrigation  statutes,  it 
was  merely  interlocutory  and  conditional, 
and  left  the  whole  subject  of  the  amount  of 
the  appropriation,  and  every  nmtter  pertain- 
ing thereto,  open,  unsettled,  contingent,  and 
uncertain.  It  is  further  claimed  that  |  2403, 
Mills's  Anno.  Stiit.  (which  is  the  law  gov- 
erning this  matter),  does  not  empower  the 
court  to  determine  the  carrying  capacity  of 
a  ditch  or  an  enlargement,  unless  an  appro- 
priation of  the  water  had  then  been  actually 
made,  and  that  such  ascertainment  in  the 
original  decree,  therefore,  is  of  no  effect.  It 
16  further  contended  that  the  decree  of  1882, 
if  the  carrying  capacity  of  the  canal  was 
properly  determinea,  merged  in,  and  was  su- 
perseded by,  the  second  decree  of  1884. 
Therefore  it  is  said  that,  after  the  new  decree 
was  entered,  the  former  was  of  no  further 
force,  and  by  the  latter  decree  the  capacity 
of  the  canal  was  erroneously  computed,  and, 
as  attempted  to  be  fixed,  must  yield  to  other 
data,  contained  in  the  decree,  establishing 
the  physical  dimensions  of  the  canal.  It  is 
also  ursed  that  the  canal  has  been  greatly 
enlarged  since  the  decrees  were  rendered. 
Upon  the  other  hand,  the  contention  of  the 
apellees  is  that  the  two  decrees  supplement 
each  other,  and  together  constitute  Uie  meas- 
ure of  the  riehts  of  the  parties;  and  that 
thereby  the  defendant  irrigation  company 
htts  a  priority  over  the  plaintiff  of  720  cubic 
feet  of  water  per  second  of  time,  and  that  no 
subsequent  enlargements  have  been  made. 

Under  the  theory  of  the  plaintiff,  a  large 
volume  of  evidence  was  introduced,  including 
all  of  the  evidence  that  was  submitted  to  the 
referees  prior  to  the  adjudication  of  1882, 
and  which  was  before  the  district  court  as 
the  basis  for  the  first  decree,  and  testimony 
of  witnesses  first  taken  upon  the  trial  of  the 
case,  for  the  purpose  of  showing,  among  oth- 
er things,  tliat  the  original  evidence  did  not 
warrant  so  large  a  quantity  of  water  as  the 
decrees  specifi^,  and  that  a  ditch  of  the 
physical  dimensions  described  in  the  decree 
could  not  carry  720  cubic  feet  of  water  per 
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second  of  time.  Much  evidence  was  directed 
to  the  point  that,  by  reason  of  enlargements 
of  the  ditch  made  at  various  times  since  the 
entry  of  the  second  decree,  the  capacity  of 
tho  canal  liad  been  so  increased  as  to  permit 
its  owner  to  obtain  more  water  than  origi- 
nally the  canal  would  carry.  Whatever  be 
the  declared  object  of  the  appellant  in  this 
suit,  it  is  manifest  that  it  can  be  attained 
only  by  treating  this  action  as  one  for  the 
review  of  the  decrees  in  evidence,  for  mere 
error  of  the  trial  court,  long  after  the  ap- 
pellant's statutory  time  for  a  review  in  the 
district  court,  and  an  appeal  to  this  court. 
ha3  expired,  unless  we  place  upon  the  decrees 
the  construction  which  appellant  asks. 
But  its  contention  in  this  respect  is  alto- 
gether untenable.  By  its  express  terms  the 
decree  of  April,  1884,  was  intended  as  merely 
supplemental  to  that  of  April,  1882,  and  the 
two,  taken  together,  constitute  the  decree  in 
the  case.  By  fi  2403,  Mills's  Anno.  Stat.,  one 
of  the  things  which  the  court  was  required 
to  do  was  to  determine  the  carrying  capacity 
of  the  ditch,  if  the  evidence  contained  suffi- 
cient data,  not  only  by  ori^nal  construction, 
but  the  increased  capacity  occasioned  by 
each  enlarffement.  The  decree  of  1882  ex- 
pressly declares  that  the  fourth  enlargement 
had  been  completed  at  the  date  of  the  decree, 
and  that,  by  virtue  of  this  enlargement,  the 
entire  carrying  capacity  of  the  ditch  was 
720  cubic  feet  per  second  of  time.  But,  if 
this  fact  had  not  been  determined  and  es- 
tablished by  the  former  decree,  the  second 
decree,  of  1884,  confirms  the  prior  findinss 
as  well  lis  the  former  decree,  and  expressly 
declares  Uiat  the  capacity  of  the  ditch  was 
computed  at  720  cubic  feet.  So,  whether  the 
rights  of  the  parties  here  depend  upon  the 
former  or  the  latter  decree,  or  upon  both 
taken  as  one  completed  decree,  the  priority 
of  tho  Larimer  ft  Weld  canal  is  fixed  at  720 
cubic  feet. 

By  a  somewhat  ingenious  argument,  coun- 
sel for  appellant  insists  that  the  ascertain- 
ment of  the  cariying  capacity  of  this  ditch, 
as  expressed  in  the  decree,  is  not  res  judi- 
cata, and  is  of  leas  dignity  and  importance 
than  are  the  determined  physical  dimen- 
sions, and  that  it  must  yield  to  such  other 
ascertainment  of  superior  rank  concerning 
physical  dimensions.  It  is  said  to  be  a  mere 
matter  of  computation  from  these  other 
data,  and  that,  under  the  latest  approved 
formula  for  ascertaining  the  cari^ng  capaci- 
ty of  water  in  ditches  and  canals,  the  com- 
putation, as  originally  made  by  the  court, 
was  erroneous,  and  that  the  specified  quanti- 
ty should  be  much  less.  It  must  be  remem- 
bered that  the  present  action  is  not  for  the 
purpose  of  reforming  the  decree  upon  the 
ground  of  mistake  or  fraud,  or  any  other 
recognized  ground,  but  that  it  is  in  the  na- 
ture of  a  collateral  attack  upon  the  decrees 
after  the  statutory  time  for  their  reforma- 
tion or  review  in  the  court  of  original  juris- 
diction, upon  the  same  or  additional  testi- 
mony, has  long  gone  by,  and  when  the  right 
of  appeal  is  also  lost  by  lapse  of  time.  The 
present  action  cannot  be  allowed  to  usurp 
Uie  function  of  an  appeal  or  writ  of  error. 
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and  tlras  Menre  a  eorrection  or  reformation 
of  the  decree,  because  of  some  erroneous  cal- 
culation of  tiie  district  court.  If  a  mistake 
was  made  by  the  court  in  computing  the  ca- 
pacity of  the  ditch,  such  a  mistake  cannot 
be  corrected  in  this  proceeding.  The  capaci- 
ty is  res  fudioata,  as  much  as  is  any  other 
fact  which  the  special  statute  requires  the 
court  to  determine.  New  Meroer  Ditoh  Co. 
▼.  AriMtnmg,  21  Colo.  357,  40  Pac  898. 
But  if  we  should  adopt  appellant's  views, 
and  hold  that,  under  these  decrees,  the 
carrying  capacity  of  the  canal  was  still  open 
to  odjudicution,  and  that  the  court,  in  the 
present  action,  might  determine  the  same, 
the  evidence  before  us  would  not,  at  this  late 
period,  justify  the  reduction  asked.  From 
the  testimony  of  Prof.  Carpenter  it  would 
appear  that  the  latest  approved  and  most 
trustworthy  test  for  ascertaining  the  carry- 
ing capacity  of  streams  and  canals  is  that 
known  as  Ganguillet  and  Kutter's.  By  the 
application  of  their  formula,  a  ditch  of  the 
theoretical  dimensions  specified  in  the  decree 
will  not,  so  Prof.  Carpenter  testifies,  carry 
more  than  about  660  cubic  feet  of  water  per 
second  of  time;  at  least,  his  computation  so 
resulted.  It  is  in  evidence,  however,  that, 
in  accordance  with  a  formula  that  was  in 
general  use  in  this  state  at  the  time  the  de- 
crees were  rendered,  the  computation,  as  de- 
termined by  the  decree,  was  substantially 
correct;  and  it  further  appears  that  no  two 
computations  are  ever  the  same,  even  with 
the  same  formula.  Hydraulics  is  said  to  be 
one  of  the  most  complex  of  sciences.  Under 
the  title  ''Hydromecnanics,**  at  page  494  of 
volume  12  of  the  En^dopedia  Britannica, 
as  well  as  from  Prof.  Carpenter's  testimony, 
it  seems  that,  in  the  formula  used  by  the 
latter  in  estimating  the  capaci^  of  the 
canal,  "n'*  represents  the  coefficient  of 
roughness.  Without  ^ing  into  this  techni- 
cal and  scientific  subject  at  any  length,  it 
is  sufficient  merely  to  say  that  the  mathe- 
matical value  of  this  element  varies  with 
different  eonditions  from  .010  to  .035.  The 
formula  is  confessedly  empirical,  and  not 
strictly  scientific.  It  has  not  been  adopted 
by  our  statutes  or  by  the  courts  as  a  rule  of 
evidence,  or  as  the  exclusive  test  for  ascer- 
taining the  carrying  capacity  of  ditches. 
The  teitimonjr  upon  this  point  is  in  sub- 
stantial conflict.  Bo,  also,  is  there  a  sub- 
stantial conflict  in  the  testimony  as  to  the 
enlargement  of  this  canal  after  the  two  de- 
crees were  rendered,  and  as  to  the  amount  of 
water  which  the  canal,  at  various  tiroes 
since  its  construction,  has  actually  carried. 
In  accordance  with  some  of  the  testimony, 
it  appears  that,  as  a  matter  of  fact,  the 
ditch  has  at  difiTerent  times  carried  even 
more  than  the  amount  of  water  for  which  the 
decree  was  rendered.  There  is  no  serious 
contention  fay  appellant  that  there  has  been 
any  abandonment  by  appellee  company  of 
any  of  the  waters  which  the  decrees  have 
awarded  it;  but,  if  the  point  was  urged,  we 
would  imhesitatingly  affirm  the  finding  of 
the  trial  court  that  proof  of  abandonment 
was  not  made  out. 
Such  being  our  ruling  upon  the  priorities 
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of  the  reservoiors,  and  such  being  our  con- 
struction of  the  decrees  in  this  case,  and 
holding,  as  did  the  trial  eourt»  that  they 
determine  the  priorities  attaching  to  the 
canal  and  the  ditdi,  and  that  they  award 
to  the  canal  of  the  defendant  irrigation 
company  a  priority  of  720  cubic  feet  ol 
water  per  second  of  time  ahead  of  any  pri- 
ority belonging  to  the  ditch  of  the  plaintifT 
company,  and  it  also  appearing  that,  if  the 
entire  question  were  reopened  at  the  in- 
stance of  the  plaintiff,  there  is  not  in  the 
record  suflicient  evidence  to  Justify  a  reduc- 
tion of  this  quantity,  it  follows  that  the  de- 
cree should  he  affirmed  in  all  respects  as 
entered  by  the  district  court. 

A  petition  for  rehearing  having  been  filed, 
the  following  response  was  handed  down  on 
December  20,  1897 : 

A  rehearing  upon  both  branches  of  this 
case  has  been  allowed.  Additional  counsel 
have  favored  us  with  elaborate  written  and 
oral  arguments.  While  the  former  argu- 
ments upon  the  main  propositions  have  been 
cast  in  new  settings,  and  in  some  respects 
urged  with  greater  vehemence  and  more  su- 
perlatives,— with  the  exception  of  an  attempt 
by  appellant  to  change  position  in  some  par- 
ticulars,— ^neither  side  has  presented  any 
questions  that  were  not  thoroughly  argued 
and  considered  at  the  original  hearing.  One 
of  appellant's  new  counsel  opens  his  brief 
with  the  following  statement:  "It  is  the  be- 
lief of  many  members  of  the  profession  that 
an  application  for  rehearing  cannot  succeed 
unless  the  error  of  the  court  is  suggested  in 
terms  of  such  modest  contention  as  to 
amount  almost  to  an  apology,  and  with 
plausible  avenues  of  retreat,  should  the  er- 
ror be  made  apparent  With  that  belief  we 
do  not  agree,  nor  are  we  disposed  to  adopt 
the  method  of  argument  which  it  reauires." 
Our  experience,  based  upon  an  examination 
of  many  such  applications,  would  not  lead 
us  to  suspect  that  such  belief  was  wide 
spread,  or  had  effected  permanent  lodgment 
in  the  minds  of  many  of  the  profession. 
Certainly,  in  the  case  at  bar,  while  counsel 
has  observed  that  respect  for  the  court  which 
is  fitting,  he  has,  in  his  argument,  left  no 
room  for  doubt  as  to  his  own  notion  of  the 
method  of  argpiment  to  pursue,  and,  if  that 
argument  is  given  the  weight  which  it  is  as- 
sumed to  possess,  there  is  left  for  the  court 
no  avenue  of  graceful  retreat. 

1.  First,  as  to  the  ditch  and  canal  priori- 
ties: Complaint  is  made  because,  m  the 
opinion,  we  treated  this  action  as  in  the  na- 
ture of  a  collateral  attack  upon  the  ditch  de- 
crees. Counsel  now  say  its  object  was  to 
correct  the  decree  in  question  on  the  ground 
of  a  mistake  of  the  court  in  computing  the 
quantity  of  water  appropriated  by  the  owner 
of  the  Larimer  &  Weld  canal.  That  we  were 
justified  in  our  characterization  is  apparent 
from  the  complaint  itself;  but,  if  we  were 
mistaken  in  tnis  respect,  counsel  for  appel- 
lant fell  into  the  same  error,  for  in  his  or- 
iginal brief  he  says  that  ''the  complaint  was 
a  bill  in  equity,  in  the  nature  of  a  bill  of 
peace;  .  .  .  and,  particularly,  to  obtain 
judicial    determination    of    the    respective 
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rif^ta'of  ^6  dorporation  litigants  to  divert 
Iratet  f rom  tlife  Cache  la  Poudre  rivery  both 
lor  direct  irrigation  and  for  storage  in  rea- 
arvoirt.'*  Since  the  prooeedinge  in  question 
lirere  instituted  and  prosecuted  to  obtain,  and 
the  decrees  thereunder  resulted  in,  a  Judicial 
determination  of  the  same  riffhts  which  the 
plaintiff  seeks  here  to  readjudicate,  we  said 
then,  and  now  say,  that  this  is  a  collateral 
attack.  The  appellant,  after  once  statins 
what  the  object  of  his  action  was,  should 
not  complain  if  we  adopt  his  own  definition. 
But  if  a  party  should  lie  permitted  thus  to 
shift  his  position,  and  if  we  were  to  assume 
with  him  that  the  complaint  pleads  a  mis- 
take as  the  equitable  cause  of  action,  we  pro- 
ceed to  an  examination  of  the  record  upon 
that  hypothesis. 

Among  the  finding  of  the  district  court 
were  the  physical  dimensions  of  the  canal 
and  the  quantity  of  water  appropriated. 
Counsel  say  that  by  the  latest  and  most  ap- 
proved test  a  canal  of  such  ascertained  di- 
mensions is  incapable  of  carrying  such  com- 
puted capacity.  In  Boulder  d  W,  Oounty 
Ditch  Co,  V.  Lotoer  Boulder  Ditch  Co.  22 
Colo.  116,  43  Pac.  540,  it  was  ruled  that  in 
fi  decree  like  that  under  consideration  one 
of  the  things  to  be  embodied  therein  is  the 

Saantity  of  water;  hence,  when  once  ascer- 
eiined,  it  is  rea  judioaict.  Counsel  now 
seizie  upon  this  declaration,  and  say  that 
th^  physical  dimensions  of  the  ditch  are  like- 
wise to  be  determined;  and,  taking  these 
dimensions  as  one  verity,  we  have,  it  is  said, 
in  the  same  decree  two  verities  absolutely 
inconsistent  with  each  other.  Both  cannot 
be  tfue;  one  must  be  false.  Which  shall  be 
dphe1<^|  which  rejected?  Having  pro- 
pounded this  query  to  us,  counsel  proceeded 
to  aliswer.it  for  themselves  by  rejecting  the 
computt'd  quantity  as  of  less  dignity,  be- 
cause, ih^v  pay,  it' is  the  result  merely  of  a 
i^athetnaticalcelciilation  based  upon  an  ab- 
solute and  ^xed  verity,  viz,,  physical  dimen- 
sions. 

We  observe,  first,  that  the  statute  requires 
tbe  cOiift  in  its  decree  to  set  forth  the  quan- 
tity of.  water  appropriated,  describing  such 
amount'  in  cubic  feet  ,per  second  of  time,  if 
ihje|  eytdei^fe  shall  show'  sufficient  data  to 
ascertain  ttie  same.  If,  however,  such  data 
arc  not^  in  the  evidence,  then,  |n  lieu  of  the 
qupnt^ity.  tlie  decree  must  set  forth  the 
wi(^ui,  depth,  and  grade  of  the  ditch,  and 
such  .other  description  as  will  most  certainlv 
and  conveniently  show  said  amount.  If  suf- 
ficient flata  are. at  hand,  as  they  were  in  this 
ease/  physical  dimensions  are  not  required. 
|n  this  there  is  the  implication  that  physical 
dimension^  alone  are  not  sufficient  data  from 
which'  to  nseertain  the  quantity;  other  de- 
scription, other  data,  enter  into  the  problem. 
Tins  decree  contains  both  the  quantity  in 
cubic  feet  and  physical  dimensions;  and  it 
mi{?ht  be  argued  that,  the  contingency  under 
which  the  court  might;  ascertain  dimensions 
not  having' happened  I-  the  ascertainment  of 
the  latter  was  unauthorized,  and  that  only 
the  quantity  ascertained,  was  a  judicial 
verity.  A.t  lea  at,,  it  Would  seem,  counsel 
have*  not'  correctly  stated  the  proposition, 
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and  the  premises  laid  down  ia  the  foregoing 
argument  are  not  strictly  oorreet,  and  their 
reasoning  not  conclusive.  But,  interesting 
as  may  be  the  question  which,  if  either,  of 
these  two  all^ffod  verities  is  of  the  higher 
rank,  the  requirements  of  this  case  do  not 
call  for  its  resolution.  Involved  in  appel- 
lant's ar^ment  is  the  assumption  that  if 
we  use  this  new  test,  the  ealeulation  as  made 
by  the  district  court  is  erroneous.  In  the 
formula  oommonlv  designated  as  Kutter*s 
the  value  of  **n,  the  coefficient  of  rough- 
ness, which  is  one  of  the  most  important 
factors,  varies  under  different  conditions. 
Where  the  ditch  is  smooth,  with  no  obstruc- 
tions in  it,  with  but  few  and  well-rounded 
curves,  with  banks  and  bottom  hard  and  well 
packed,  it  has  one  value;  where  its  surface  is 
rough,  covered  with  grass,  weeds,  or  other 
obstacles  that  naturiuly  accumulate  in  the 
use  of  the  ditch,  with  numerous  and  sharp 
curves,  this  value  is  different.  The  alleged 
proof  of  the  erroneous  ealeulation  is  found 
in  the  testimony  of  Prof.  Carpenter  that, 
from  two  measurements  or  experiments 
made  by  him,  he  so  determined.  But,  as 
stated  in  the  original  opinion,  we  think  it 
clear  from  his  testimony,  and  that  of  other 
witnesses  as  to  this  point,  and  from  what 
the  authorities  say  of  the  value  and  accuracy 
of  this  formula,  that  thereunder  substan- 
tially the  same  result  might  be  reached  as 
that  arrived  at  bv  the  trial  court  under  an- 
other formula.  At  any  rate,  it  is  not  made 
clearly  to  appear  by  this  record  that  a  dif- 
ferent result  would  necessarily  follow  if  this 
new  formula  should  be  used. 

However  this  may  be,  it  is  altogether 
sufficient  for  the  purposes  of  this  case  to  say 
that,  when  this  decree  was  entered,  the  com- 
putation of  the  court  was  made  under  a  test 
or  formula  then  in  general  use  in  this  state, 
and,  as  the  evidence  tends  to  show,  recog- 
nized as  the  most  accurate  then  employed, 
and  that  said  computation  upon  that  basis 
is  correct.  This  is  by  no  means  a  case  where 
the  decree  on  its  face  shows  that  a  formal 
or  clerical  error  as  to  calculation  was  com- 
mitted. The  claim  is  not  that  the  court 
erred  in  making  the  computation  from  the 
foimula  which  it  used,  but,  on  the  contrary, 
the  "mistake  complained  of  consists  in  the  use 
of  a  wrong  formula,  and  in  not  selecting  the 
one  which,  as  is  said,  has  since  been  discov- 
ered and  found  to  be  more  accurate.-  It 
seems  clear,  however,  where  the  issues  are 
framed  with  that  object  in  view,  that  such 
a  mistake  cannot  be  corrected.  If  so,  it 
would  permit  a  court,  not  upon  a  review  in 
appellate  proceedings,  but  in  a  direct  pro- 
ceeding, to  overturn  a  decree  because,  upon 
further  consideration,  and  in  the  light  of 
new  evidence,  the  court  thought  a  different 
conclusion  should  have  been  reached.  If  we 
should  now  correct  the  decree  of  1882  for  the 
reason  urged,  then  at  the  end  of  the  next  dec- 
ade there  may  be  evolved  a  new  method  of 
determining  the  carrying  capacity  of  ditches 
giving  even  more  accurate  results  than  under 
the  Kutter  formula,  .and,  in  an  action  then 
brought  to  correct  the  mistake  made. by  us 
now  in  applying  the  Kutter  test,  the  oonrt 
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must  wet  aside  our  deci-ee  and  eAter  a  new 
one,  and  eo  there  would  be  no  end  to  the  liti- 
gation, provided  new  and  more  accurate  testa 
are  diacovered.  Union  Mill  d  Min.  Co,  v. 
Dangberg,  81  Fed.  Rep.  73,  116,  is  an  in> 
structive  case  upon  this  point,  and  is 
squarely  against  appellant. 

We  conclude  the  aiscussion  of  this  branch 
of  the  case  by  remarking  that  oounsers  en-' 
tire  attack  upon  this  decree  is  an  attempt, 
only  partly  disguised,  under  the  pretense  of 
correcting  a  mistake  therein,  at  this  late 
day  to  reopen  and  readjudicate  the  relative 
rights  of  ditch  owners  whose  predecessors 
in  interest  were  parties  to  the  proceedings 
in  which  the  decree  determining  these  rights 
was  rendered,  and  therein  consists  the  lun- 
damental  error  in  much  of  their  argument 
This  attempt  is  the  more  clearly  apparent 
when  we  nnd  that,  with  much  apparent 
earnestness,  they  aver  that  it  is  of  common 
knowledge  that  these  early  decrees — entered 
when  lawyer  and  layman  were  in  doubt  as 
to  the  meaning  of  the  recently  enacted  law, 
and  when  knowledge  of  irrigation  was  lim- 
ited— awarded  to  the  ditches  a  greater  qiuin- 
tity  of  water  than  they  were  entitled  to  or 
oould  carry;  that  since  that  time  many  of 
the  statutory  obscurities  have  been  eluci- 
dated by  legislative  amendment  and  jndidal 
decision,  and  the  science  of  irrigation  has 
greatly  developed;  that  among  the  discov- 
eries made  is  the  fact  that  the  carrying  ca- 
pacity of  ditches  can  now  be  more  accu- 
rately determined  than  formerly.  In  view 
of  these  considerations,  counsel  ask  us  arbi- 
trarily, as  we  think,  to  correct  these  early 
mistakes;  their  client  and  its  erantors  not 
having  availed  themselves  of  the  relief 
which  oould  be  awarded  under  the  statute 
had  a  review  been  seasonably  asked  or  an 
appeal  taken.  As  an  illustration  that  courts 
avail  themselves  of  the  latest  developments 
of  science,  we  are  admonished  that  the 
science  of  operating  a  railroad  is  of  constant 
growth  and  expansion,  and  that  in  actions 
sounding  in  damages  for  personal  injuries, 
involving  the  correlative  duties  of  master 
and  servant,  the  court  constantly  takes  no- 
tice of  these  advances,  and  so  modifies  and 
expands  old  rules  to  conform  to  new  proe- 
esses  and  to  meet  new  conditions.  So  we  are 
asked  in  the  decision  of  this  controvetfsy,  in 
determining  whether  the  district  court  erred 
in  computing  the  capacity  of  the  Larimer  & 
Weld  canal,  to  apply  to  that  question  a  test 
or  formula  that  is  said  to  have  come  into 
general  use  since  the  district  court  had  oc- 
casion to  determine  what  was  a  proper  test, 
llie  illustration  from  railroading  was  un- 
fortunate for  the  appellant,  for,  as  is  well 
said  by  counsel '  for  appellees,  while  courts 
do  avail  themselves  of  new  processes  and 
new  discoveries  in  all  branches  of  science, 
and  apply  them  to  new  cases  as  they  arise, 
they  do  not,  in  a  direct  proceeding,  open  up 
solemn  judgments,  rendered  upon  competent 
and  proper  testimony,  for  the  purpose  of 
setting  aside  a  calculation  or  a  deduction 
therein  made  by  the  trial  oourt»  based  up- 
on   legitimate    testimony,    and    substitute 
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therefor  a  different  conclusion,  merely  be- 
cause subsequent  discoveries  in  some  science 
or  art  would  seem  to  require  it.  In  a  new 
case  upon  the  same  facts,  or  in  the  former 
case,  had  such  later  facts  then  been  in  evi- 
dence, the  question  is  entirely  different.  Bo, 
here,  this  ditch  decree  cannot  be  reopened  to 
correct  an  alleged  mistake  made  in  the  cal- 
culation of  the  quantity  of  water  appropri- 
ated, based  upon  a  formula  which  the  evi- 
dence then  established  to  be  the  most  cor- 
rect in  general  use,  because,  as  the  result  of 
later  investigations,  another  test  has  been 
discovered,  said  to  give  more  accurate  re- 
sults: and  if  this  Kutter  formula  was  then 
known,  and  not  used  by  the  court,  we  must 
presume  that  it  was  the  finding  and  judg- 
ment of  the  court  that  the  one  that  was  used 
was  more  accurate.  In  either  case,  the  de- 
cree cannot  be  disturbed. 

2.  In-  passing  upon  the  reservoir  rights, 
the  appellant  complains  that  this  court  in 
its  opinion,  as  well  as  the  district  court  in 
its  flndinffs,  entirely  ignored  the  decree  of 
the  district  court  of  Larimer  county  of 
March,  1885,  in  which,  it  is  claimed,  there 
was  decreed  to  the  appellant's  various  res- 
ervoirs certain  priorities  of  the  same  date 
as  that  awarded  to  its  canal.  In  this,  great 
injustice  is  said  to  have  been  done.  It  is 
true  that  the  opinion  states  that  the  reser- 
voirs in  question  were  unaffected  by  any  de- 
crees of  the  court,  as  the  reservoirs  were 
built  after  the  decrees  were  rendered. 
Though  the  decree  of  1885  was  ignored  as  a 
material  question  in  the  case,  it  was  by  one 
means  overlooked.  That  decree,  in  one 
clause,  purports  to  award  certain  priorities 
to  the  reservoirs  of  appellant,  which,  taking 
that  one  portion  by  itself,  apparently  makes 
them  superior  to  that  of  the  defendant  res- 
ervoir company.  That  we  had  abundant 
reason  for  our  statement  will  now  be  shown 
from  the  record,  even  though  the  effect  be 
to  prolong  the  opinion. 

In  his  original  brief  filed  in  this  court  the 
counsel  of  appellant,  who  also  tried  this  case 
in  the  district  court,  in  summarizing  his  ar- 
gument on  the  reservoir  priorities,  concludes* 
with  this  statement:  "In  the  foregoing  de- 
ductions from  the  evidence  we  have  said 
;  nothing  concerning  the  decree  of  1885,  ad- 
judicating that  the  Larimer  county  ditch 
(appellant's  grantor)  had  a  right  to  use  its 
jprT6!riiy,  dating  from  1881,  to  fill  Long 
Porid;  nor  have  we  referred  to  the  fact  that 
water  had  l>etn  stored,  to  some  extent,  in 
•Long  Pond  during,  the  80's,  by  appellant's 
Igrantor.  We  do  not  need  to  rely  on  any 
claims  based  on  the  decree  of  1885,  or  any  ex- 
ercise of  rights  under  that  decree  by  the  old 
company.  We  do  call  attention  to  the  point, 
however,  that  if  a  nonuse  of  any  excess  over 
560  cubic  feet  per  second,  by  the  Larimer 
and  Weld  Irrigation  Company,  for  irrigat- 
ing purposes,  from  April  11,  1884,  to  June 
20,  1893, — a  period  of  nine  years,— did  not 
constitute  an  abandonment  of  any  pretended 
rights,  iMised  on  a  computation  in  the  decree 
of  1884,  then  a  failure  to  beneficially  use 
water  stored  in  Long  Pond  between  October 
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ZO,  1885,  and  May,  1892,— a  period  of  only 
six  and  a  half  years,— did  not  constitute  an 
abandonment  of  any  riffhts."  The  zeal  of 
counsel  to  claim  under  this  decree,  and  thus 
shift  the  former  position,  is  bom  since  our 
original  opinion  was  handed  down;  for  as 
we  therein  held  in  favor  of  the  defendant 
reservoir  company,  under  the  evidence  upon 
the  issue  of  diligence  in  construction,  they 
now  seek  to  escape  the  effect  of  that  holding 
by  claiming  under  a  prior  decree. 
*But«if  the  appellant's  own  concession  in 
argument,  as  above  quoted,  does  not  work 
an  estoppel  to  allege  the  contrary,  the  rec- 
ord itself  otherwise  furnishes  most  ample 
authority  for  disregarding  the  decree.  Its 
complaint,  by  which,  of  course,  appellant  is 
bound,  does  not  predicate  any  rights  upon 
this  decree,  but  only  upon  the  fact  that  ap- 
propriations of  water  for  its  reservoirs  were 
perfected  prior  to  the  inception  of  defend- 
ant's rights.  Turning  to  the  evidence,  we 
find  that  no  pretense  is  made  that  the  reser- 
voirs were  completed,  or  appropriations  of 
water  therefor  perfected,  prior  to  1892.  A 
sworn  statement  was  filed  October  10,  1892, 
by  the  appellant  company  under  9  2265, 
Mills's  Anno.  Stat  (Gen.  Stot.  9  1720), 
wherein  is  not  only  no  claim  of  priority  for 
any  of  the  reservoirs  under  any  decree,  or 
any  reference  thereto,  but  the  priority  of  all 
is  claimed,  by  way  of  relation  only  to  the 
date  when  the  work  of  construction  was  be- 
gun in  the  month  of  September,  1891.  Re- 
ferring again  to  the  proceeding  terminat- 
ing in  the  decree  of  1885,  there  is  no  finding 
of  fact  by  the  court,  or  recital  in  its  decree, 
that  these  reservoirs  at  the  time  were  com- 
pleted, or  that  water  had  ever  been  stored 
therein.  Upon  the  contrary,  it  is  clear  from 
the  entire  record  in  the  case  that  neither  in 
the  decree  of  1885,  nor  in  the  preliminary 
or  conditional  decree  entered  in  1882,  was 
there  ever  any  intention  to  award  any  pri- 
ority to  the  reservoirs  of  appellant,  unless 
completed  within  a  reasonable  time.  These 
decrees  must  be  taken  together,  and  every 
part  thereof  must  be  considered.  By  9  0  of 
the  decree  of  1882  (which  decree,  by  express 
recital  to  that  effect  in  the  decree  of  1885, 
is  made  part  of  the  latter),  pleaded  by  ap- 
pellant itself,  it  is  expressly  declared  that 
its  provisions  should  not  apply  to  any 
ditches,  canals,  or  reservoirs  completed  aft- 
er the  closing  of  the  testimony  in  that  pro- 
ceeding; and  it  was  further  provided  that 
the  decree  should  apply  only  to  such  as  were 
finished  before  the  decree  itself  was  entered. 
So  we  conclude  that  the  decree  of  1885,  tak- 
en in  connection  with  that  of  1882,  as  should 
be  done,  rightly  interpreted,  did  not  award, 
and  did  not  purport  to  award,  to  these  res- 
ervoirs any  priority  prior  to  their  appropri- 
ation of  water  and  their  completion  within  a 
reasonable  time,  and  then  by  relation  to  date 
as  of  the  beginning  of  the  work  of  construc- 
tion. If,  however,  it  did,  other  facts  in  this 
record  show  that  the  reservoirs  themselves 
were  never  completed  until  some  time  in  the 
year  1893;  that  practically  they  were  not 
used  for  storage  purposes  until  that  time. 
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These  facts,  coupled  with  the  sworn  state- 
ment filed  in  October,  1892,  hy  their  owner, 
that  work  was  begun  on  them  in  September, 
1891,  and  the  priority  claimed  oiUy  from 
that  data,  eonstitute,  as  pleaded  by  the  de- 
fendants, virtually  an  abandonment  by  ap- 
pellant of  any  alleged  priority  secured  by 
the  decree,  by  expressly  making  the  incep- 
tion o'f  its  right  date  when  work  began,  long 
after  the  decree  was  entered.  The  record 
also  shows,  beyond  any  serious  controversy, 
that  the  chief,  if  not  the  only,  issue  at  the 
time  of  the  trial  as  to  these  reservoirs  was 
as  to  the  diligence  employed  by  the  defend- 
ant reservoir  company  in  completing  its 
work.  Counsel  on  both  sides  thus  tried  the 
case,  and  the  evidence  was  directed  almost 
exclusively  to  that  issue,  and  the  parties 
should  be  held  to  the  case  thus  made. 

Appellant,  however,  for  the  purposes  of 
the  argument,  conceding  our  statement  to 
be  true,  further  contends  that,  under  the  eri- 
dence  produced  at  the  trial  upon  this  issue, 
the  findings  of  the  court  below  were  wrong, 
and  should  be  set  aside.  Ck>urt8  do  not  lay 
down  a  general  rule  by  which,  in  every  case, 
due  diligence  may  be  determined,  but  it  is 
a  question  of  fact  depending  largely  upon 
the  facts  and  circumstances  of  the  particu- 
lar case.  To  attempt  to  give  a  general  defi- 
nition would  be  unwise,  and  we  do  not  deem 
it  necessary  to  this  case  or  helpful  as  a 
precedent,  to  give  in  detail  the  facts  in  this 
record.  We  content  ourselves  by  saying 
that,  after  a  very  careful  re-reading  of  the 
evidence,  we  are  satisfied  that  the  defendant 
reservoir  company  observed  due  diligence  in 
completing  its  work,  and  that  the  findings 
of  the  trial  court  to  that  effect  are  sustained 
by  the  evidence. 

What  to  us,  however,  is  the  most  plausi- 
ble argument  made  in  support  of  the  appel- 
lant's contention  that  its  reservoir  priorities 
are  superior,  is  this:  Since  the  appellant 
finished  its  reservoirs  before  the  defendant 
reservoir  company  completed  its  work,  al- 
though said  latter  company  first  began  the 
work  of  construction,  the  priority  of  the  de- 
fendant may  not,  by  relation,  take  effect  as 
of  said  beginning,  because  the  defendant 
failed  to  file  its  map  and  statement,  as  pro- 
vided by  9  2265,  Mills's  Anno.  SUt,  until 
after  the  appellant  had  made  its  filing,  en- 
tirely finished  its  work,  and  perfected  its 
appropriation.  The  statute  is  as  follows: 
"Every  person,  association,  or  corporation 
hereafter  constructing  or  enlarging  any 
ditch,  canal,  or  feeder  for  any  ditch  or  res- 
ervoir for  irrigation  and  taking  water  di- 
rectly from  any  natural  stream,  and  of  a 
carrying  capacity  of  more  than  1  cubic  foot 
of  water  per  second  of  time,  as  so  con- 
structed or  enlarged,  shall,  within  ninety 
(90)  da3rs  after  the  commencement  of  such 
construction  or  enlargement,  file  in  the  of- 
fice of  the  county  clerk  and  recorder  of  the 
county  in  which  the  headgate  of  such  ditch 
or  feeder  may  be  situated,  and  also  in  the 
office  of  the  state  hydraulic  engineer,  a 
map,"  etc.,  "showing  [certain  things]. 
.     .     .     If  such   statement  be  filed   within 
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the  time  aboTe  limited,  priority  of  right  of 
way,  and  water  accordingly,  shall  date  from 
the  day  named  as  the  day  of  commencing 
work,  otherwise,  only  from  the  date  of  the 
filing  of  the  same."  The  appellees  contend, 
inter  alia,  that  this  statute  is  inapplicable 
to  the  case  in  hand;  yet,  if  so,  that  for  va- 
rious reasons  it  is  unconstitutional.  We  ap- 
preciate the  difficulty  and  importance  of  the 
questions  raised  as  to  the  constitutionality, 
the  meaning,  and  effect  of  this  act,  and  in  a 
proper  case  would  not  hesitate  to  determine 
them.  But,  in  the  view  we  take  of  this  case, 
the  constitutional  question  is  not  properly 
before  us.  A  careful  reading  of  the  act 
shows  that  the  intention  of  the  general  as- 
sembly was  to  make  its  provisions  apply 
only  to  ditches,  canals,  or  feeders  for  reser- 
voirs of  the  designated  capacity,  taking  wa- 
ter directly  from  a  natural  stream.  Ditches, 
etc.,  taking  water  from  a  natural  stream  in- 
directly, through  some  previously  con- 
structed conduit,  or  ditches  of  other  capaci- 
ties, or  those  taking  water  from  an  artifi- 
cial stream,  fall  without  its  provisions. 
Now,  the  feeder  for  the  reservoir  bc^un  by  the 
defendant  reservoir  company  in  1890  was 
not  intended  to,  and  does  not,  take  water 
directly  from  the  Cache  la  Poudre  river,  or 
any  natural  stream,  but  its  head  gate  is  in 
the  previously  constructed  Larimer  &  Weld 
canal,  at  a  point  therein  situate  in  Weld 
county.  The  headgate  of  the  canal  itself  is 
in  Larimer  county.  These  facts  are  con- 
ceded by  the  appellant  when,  in  answer  to  a 
contention  that  the  defendant's  filing  of  the 
map  in  Weld  county  was  a  compliance  with 
the  act  for  the  reason  that  the  head  gate  of 
its  feeder  in  the  canal  was  in  Weld  county, 
its  counsel  replied  thereto  by  saying  that  the 
canal  is  an  artificial,  and  not  a  natural 
stream.  Indeed,  it  may  well  be  said  that, 
if  this  act  is  applicable,  the  defendant  com- 
plied therewith,  for  it  filed  its  map  and 
{statement  in  that  coimty  in  which  the  head 
gate  of  its  feeder  was  situate.  But  we  say 
that  the  defendant's  feeder  did  not  take  wa- 
ter directly  from  a  natural  stream,  and,  the 
act  being  penal  in  character,  its  scope  should 
not  be  extended  to  include  feeders  or  ditches 
that  are  not,  b^  reasonable  construction, 
within  its  provisions.  If,  however,  it  be  said 
that  defendant,  by  attempting  to  file  its  map 
thereunder,  recognized  the  applicability  of 
the  act  to  its  enterprise,  it  can  scarcely  be 
Beriously  argued  in  one  breath  that  the  pri- 
ority of  the  defendant  is  lost  by  reason  of 
the  failure  to  comply  with  a  certain  act,  and 
in  the  next  breath  to  say  that  an  unsuccess- 
ful attempt  to  comply  with  its  provisions 
estops  the  partv  to  deny  its  applicability. 
Hut  even  if  defendant  company  had  made 
full  compliance  with  this  act  by  filing  its 
map,  and  even  though  eounsel  on  both  sides 
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concurred  in  holding  it  applicable  to  the 
defendant's  ditoh,  tbis  would  not  bind  the 
court  to  follow  their  opinion  on  a  question 
of  statutory  construction.  But  it  is  said 
further,  that  the  defendant  reservoir  com- 
pany has  made  no  appropriation  of  water 
for  reservoir  purpones  from  the  natural 
stream,  and  intended  to  make  none,  but,  on 
the  contrary,  appropriated,  and  intended  to 
appropriate,  only  the  excess  of  water  in  the 
Larimer  &  Weld  canal  when  not  required  by 
its  owners  for  direct  irrigation.  This  is 
said  to  appear  both  from  the  pleadings  and 
the  evidence.  The  defendant's  answer  avers 
directly  to  the  contrary,  and  distinctly  al- 
leges a  claim  of,  and  an  intention  to  claim, 
an  appropriation  both  of  such  excess,  and 
an  original  appropriation  of  water  from  the 
stream  iteelf,  and  the  evidence  clearly  war- 
ranto the  findings  of  the  trial  court  to  that 
effect.  The  fact  that  the  head  gate  of  the 
feeder  of  the  reservoir  tapped  the  Larimer 
&  Weld  canal,  and  not  the  stream  iteelf,  is 
by  no  means  conclusive  evidence,  even  if, 
in  fact,  it  is  any  evidence,  of  an  intention 
not  to  make  an  appropriation  of  the  water 
of  the  natural  stream.  The  canal  is  not 
owned  by  the  defendant  reservoir  company, 
yet  if  the  latter  is  able  to  make  an  arrange- 
ment with  the  owner  thereof,  whereby  it 
may  put  in  the  canal  a  head  gate  and  use 
the  canal  iteelf  as  a  conduit  for  carrying 
water  directly  from  the  stream  to  said  head 
gate,  and  thence,  by  ito  own  feeder,  carry 
the  water  of  the  stream  to  ite  reservoir  for 
storage  purposes,  that  is  a  matter  of  con- 
tract between  the  two.  Such  a  right  might  be 
acquired  by  condemnation,  in  a  proper  case 
(Mills's  Anno.  SUt.  9  2263;  Gen.  Stat.  9 
1718),  and,  of  course,  by  contract.  We  per- 
ceive no  reason  why  a  distinct  and  valid  ap- 
propriation of  water  from  the  natural 
stream,  either  for  direct  irrigation  or  for 
storage  in  a  reservoir,  may  not  thus  be 
made.  Indeed,  9  2266  itself,  if  valid,  when 
it  makes  applicable  ite  provisions  only  to 
ditohes,  ete.,  of  a  certein  carrying  capacity, 
and  to  these  taking  wator  directly  from  a 
natural  stream,  tacitly,  and  by  implication, 
recognizes  that  a  valid  and  original  appro- 
priation of  water  from  a  natural  stream  itself 
may  be  made  by  and  through  ditches  of  oth- 
er carryinff  capacities,  and  by  those  taking 
water  inairectly  tiierefrom.  The  feeder 
constructed  by  the  defendant,  not  being  of 
the  class  specified  in  the  act,  is  unaffected  by 
ite  provisions.  It  was  not  necessary,  there- 
fore, for  defendant  to  file  a  map  and  steto 
ment.  Many  other  propositions  have  been 
discussed,  but  we  do  not  consider  them  ma- 
terial to  this  decision.  The  foregoing  suffi* 
ciently  disposes  of  the  questions  necessary 
to  be  determined.  The  former  opinion  is  ad- 
hered to. 
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Angelia  DAGGETT 

V. 

James  L.  SIMONDS,  Exr.,  etc.,  of  Esther  L. 
Robbins,  Deceased. 

(178  Mass.  840.) 

1.  One  to  'vrlftom  a  note  Is  delWered  In 
escro^v  to  be  deliyered  to  the  pajee  upon  the 
maker's  death  without  recalling  it  has  au- 
thority to  dellTer  it  upon  the  happening  of 
the  condition,  so  as  to  confer  a  good  title 
on  the  payee ;  but  if  It  was  merely  placed  in 
his  custody  subject  to  the  maker's  orders,  the 
letter's  death  will  terminate  his  authority. 

S.  Upon  the  aneetion  whether  or  not 
there  has  heen  a  ▼altd  dellT'err  of  a 
note  made  by  a  person  since  deceased,  his 
directions  and  admissions  in  regard  thereto 
are  admissible  In  eTidenoe  against  hia  exee- 
tttor. 

(Hay  18,  1890.) 

EXCEPTIONS  by  defendant  to  rulings  of 
,  the  Superior  Court  for  Suffolk  County 
macle  during  the  trial  of  an  action  brought 
to  enforce  {Mtyment  of  a  promiseory  note 
made  by  defendant's  testatrix,  which  resulted 
in  a  verdict  in  plaintiff's  favor.    8u8ta4ned, 

The  facts  are  stated  in  the  opinion. 

Messrs,  £•  C.  Bmnpiia  and  Clarenee  W. 
Rowley*  for  defendant: 

Death  of  principal  or  agent  instantly  ends 
the  agency  as  rcrards  all  parties,  unless  the 
agency  is  coupled  with  an  interest 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  446;  1 
Parsons,  Contr.  76;  1  Story,  Contr.  9  276. 

If  a  person  executes  a  deed  and  places  it 
in  the  hands  of  A  with  directions  to  keep  it 
during  the  grantor's  life,  and  on  death  to  de- 
liver it  to  the  grantee,  A  holds  it  as  agent 
of  the  grantor,  and  not  as  agent  of  the  gran- 
tee, and  the  grantor  may  revoke  it  at  any 
time. 

Hale  V.  Joslin,  134  Mass.  310. 

The  right  to  the  note  in  suit  vested  in  the 
defendant  on  the  death  of  the  defendant's 
testatrix. 

Clark  V.  Boyct,  2  Ohio,  56;  FogUsong  v. 
^Yickard,  75  Ind.  258;  Fanning  v.  Russell, 
94  111.  386. 

The  purpose  of  the  transactions  was  that 
the  transfer  of  the  note  should  not  take  ef- 
fect until  after  the  death  of  the  defendant's 
testatrix.  This  purpose  is  inconsistent  with 
the  statute  of  wills. 

Bhurileff  v.Franois,\\%  Mass.  154;  Pub. 
SUt.  chap.  127,  §  7. 

The  plaintiff  cannot  claim  title  to  the  note 
sl'a  Sk  donatio  causa  mortis.  There  was  no  ac- 
tual delivery. 

Coleman,, y,  Parker,  114  Mass.  30;  Me- 
Orath  V.  Rei/nolds,  116  Mass.  600. 

Messrs,  Hesseltine  Sc  Hesseltliie,  for 
plaintiff: 

A  note,  as  well  as  a  deed,  may  be  handed 

Note. — For  delivery  of  deed  to  talse  effect 
after  the  malcer's  death,  see  also  Amegaard  v. 
Arnegaard  (N.  D.)  41  L.  B.  A.  258;  Cook  ▼. 
ratriclc  (III.)  11  L.  R.  A.  678;  and  Peck  v. 
Rees  (Utah)  18  L.  R.  A.  714. 
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as  an  escrow  to  a  third  person  to  deliver  on 
the  happening  of  a  certain  event,  and  the  de- 
livery made  after  the  event  becomes  effect- 
ive. In  this  case  Miss  llay,  having  taken 
the  note  as  the  agent  of  Miss  Robbins  to  de- 
liver to  the  plaintiff,  without  qualification 
and  with  notice  to  the  plaintiff,  held  it  there- 
after as  trustee  of  the  plaintiff,  and  having 
completed  delivery  in  accordance  with  the 
intention  and  directions  of  Miss  Robbins, 
the  delivery  took  effect  from  the  time  of  the 
original  deposit. 

Giddings  v.  Giddings,  51  Vt.  227,  31  Am. 
Rep.  682;  Belden  v.  Carter,  4  Day,  66,  4  Am. 
Dec  185;  Worth  v.  Case,  42  N.  Y.  302; 
Wheelwright  v.  Wheelwright,  2  Mass.  447; 
Hatch  V.  Hatch,  9  Mass.  310,  6  Am.  Dec.  67 ; 
Foster  v.  Mansfield,  3  Met  412,  37  Am.  Dec 
154;  Boollard  v.  Brooks,  170  Mass.  445. 

Xaiowltoiiy  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  a^inst  the  executor  of 
the  will  of  Esther  L.  Robbins  to  recover  the 
amount  of  a  promissory  note  made  by  the 
testatrix.  The  evidence  tended  to  show  that 
this  note  and  three  other  notes,  payable  to 
different  persons,  were  sealed  up  in  an  en- 
velope by  the  testatrix  before  her  death,  and 
handed  to  one  Hattie  A.  Ray,  who  had  been 
employed  by  her  for  thirteen  years,  and  was 
on  intimate  terms  with  her,  working  about 
the  house  and  assistinff  her  in  different  ways. 
The  witness  Ray  testified  that,  when  the  tes- 
tatrix handed  her  the  note,  she  said :  "I  do 
not  feel  as  if  I  have  paid  Aunt  Angie  for  all 
she  has  done  for  me,  so  I  give  her  this  note 
to  part  pay  her.  After  my  death,  be  sure 
Aunt  Anffie  gets  it.  Do  not  leave  it  around 
so  Simonds  can  set  it,  or  there  will  be  trouble 
if  he  does  get  it."  The  person  referred  to 
as  Aunt  Ansie  is  the  plaintiff,  and  Simonds 
is  the  defendant.  This  note  was  sealed  in  a 
small  envelope,  with  the  letters  ''A.  D."  upon 
it.  There  was  evidence  from  other  witnesses 
tending  to  show  that  the  testatrix  delivered 
the  note  to  Miss  Ray,  to  be  kept  until  the 
death  of  the  testatrix,  and  then  to  be  handed 
to  the  plaintiff.  There  was  no  direct  testi- 
mony as  to  whether  she  intended  to  reserve 
to  herself  a  right  of  revocation;  but  it  was 
in  evidence  that  Miss  Ray  kept  the  notes  all 
the  time  until  after  the  death  of  the  testa- 
trix, and  then  opened  the  large  envelope,  and 
delivered  them  to  the  persons  for  whom  they 
were  intended. 

The  defendant  made  eight  requests  for  rul- 
ings, all  of  which  were  refused,  subject  to 
his  exception.  Most  of  these  could  not  prop- 
erly have  been  given  ini  the.  form  in  which 
they  were  presented.  The  second  was  in 
these  words:  "That  if  Esther  L.  Robbins 
made  the  note  in  suit,  intending  to  keep  it  in 
her  possession,  either  in  her  personal  posses- 
sion or  in  the  possession  of  her  agent  or  serv- 
ant during  her  lifetime,  and  that  should  she 
not  change  her  mind,  and  destroy  the  note 
before  her  death,  her  agent  or  servant  should 


1  09. 


DAeosTT  Y.  SnroNDs. 


deliver  said  note  after  her  death  to  the  plain- 
tiff; that  if  said  Bobbins  did  keep  said  note 
in  her  possession,  or  that  of  her  servant  or 
agent  until  her  death,  and  if  after  her  death 
her  servant  or  agent,  pursuant  to  oral  direc- 
tions given  her  by  said  Robbins,  delivered 
said  note  to  plaintiff, — ^the  plaintiff  not  hav- 
ing theretofore  at  any  time  been  in  posses- 
sion of  said  note,  the  plaintiff  cannot  recover 
in  this  action."  The  evidence  and  the  re- 
quests call  for  a  statement  of  the  law  in  re- 
gard to  th^  kind  of  delivery  required  to  give 
a  promissory  note  validity.  From  the  testi- 
mony of  the  different  witnesses  the  jury 
might  have  found  that  the  testatrix  intended 
merely  to  put  the  note  in  the  custody  of  her 
servant  in  the  same  way  as  much  of  her 
other  property  was  in  the  servant's  custody, 
and  wished  it  to  be  held  under  her  direction 
without  a  change  of  the  possession,  and  to  be 
delivered  after  her  death  in  execution  of  her 
order.  If  this  was  the  arrangement,  it  is 
clear  that  there  was  no  delivery,  and  that 
the  authority  of  the  servant  terminated  with 
the  death  of  the  testatrix,  and  left  the  notes 
a  part  of  her  estate  to  be  administered  by 
her  executor.  On  the  other  hand,  the  evi- 
dence would  have  well  warranted  a  finding 
that  the  notes  were  delivered  to  Miss  Ray  in 
escrow,  to  be  held  by  her  as  a  third  person, 
as  if  she  were  not  in  the  service  of  the  testa- 
trix, and  with  an  intention  on  the  part  of  the 
testatrix  that  her  possession  should  be  for 
the  benefit  of  the  plaintiff,  and  that  she 
should  deliver  the  note  to  the  plaintiff  on  the 
death  of  the  maker.  If  this  was  the  arrange- 
ment, she  having  accepted  the  possession, 
and  having  delivered  the  note  after  the  death 
of  the  maker  to  the  plaintiff,  and  the  plain- 
tiff having  then  accepted  it,  there  was  a  good 
delivery  in  escrow,  and  the  second  delivery 
related  back  and  took  effect  from  the  time 
of  the  first  delivery.  The  general  doctrine 
applicable  to  a  delivery  in  escrow  was  stated 
by  Chief  Justice  Parsons  in  Wheelwright  v. 
Wheelwright,  2  Mass.  447,  3  Am.  Dec.  66, 
and  was  referred  to  in  Hatch  v.  Batch,  9 
Mass.  310,  6  Am.  Dec.  67,  and  in  Foster  v. 
Mansfield,  3  Met.  412,  37  Am.  Dec.  164.  In 
the  latter  case  the  grantor  made  a  deed,  and 
delivered  it  to  a  third  person,  with  a  request 
that  he  would  deliver  it  to  the  erantee  after 
his  (the  grantor's)  decease,  which  he  did. 
It  was  held  that  the  deed  took  effect  by  re- 
lation at  the  time  of  the  first  delivery.  Chief 
Justice  Shaw  says  in  the  opinion:  "It  is 
immaterial  to  inquire  what  would  have  been 
the  effect  if  the  grantor  had  recovered  from 
his  sickness  and  taken  back  the  deed.  As  the 
estate  did  not  effectually  pass  until  the 
second  delivery,  if  that  second  delivery  had 
been  prevented,  it  would  probably  have  been 
held  that  it  was  wholly  inoperative."  See 
Hale  V.  Joslin,  134  Mass.  310. 

In  Worth  v.  Case,  42  N.  Y.  362,  the  defend- 
ant's testator  sealed  up  a  paper,  and  delivered 
it  to  the  plaintiff,  who  was  his  sister,  with 
this  indorsement  upon  it:  *'Mary  C.  Worth. 
This  is  not  to  be  unsealed  while  I  live,  and 
returned  to  me  any  time  I  may  wish  it.  T.  B. 
Worth."  She  took  it  and  kept  it,  without 
knowing  its  contents,  until  after  his  death, 
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when  she  opened  it,  and  found  it  contained  a 
promissory  note  for  $10,000,  payable  to  her, 
for  which  there  was  a  valuable  consideration 
in  her  previous  services  to  the  testator.  It 
was  held  that  there  was  a  good  delivery,  in- 
asmuch as  the  maker  intended  that  it  should 
pass  as  a  binding  contract,  subject  to  be  de- 
feated by  the  opening  of  the  paper  by  Mary 
C.  Wortii,  or  by  his  recall  of  it  during  his 
lifetime.  In  Oiddings  v.  Oiddings,  61  Vt. 
227,  31  Am.  Rep.  682,  a  sealed  envelope  was 
left  with  a  third  person,  who  indorsed  upon 
it  these  words:  "Letter  left  in  my  care  by 
Benj.  Giddings,  to  be  handed  to  Mr.  Giddings 
if  he  calls  for  it;  otherwise  not  to  be  opened 
in  his  lifetime."  The  Mr.  Giddings  referred 
to  in  the  indorsement  was  Benjamin  Gid- 
dings. The  envelope  contained  three  notes 
made  by  Benjamin  Giddings  to  three  of  his 
nephews,  and  on  the  outside  it  was  directed 
to  one  of  them.  The  indorsement  was  in  ac- 
cordance with  the  instructions  given.  There 
was  evidence  of  a  consideration  for  the  notes. 
It  was  held  that  this  was  a  delivery  in  es- 
crow, and  that,  the  letter  not  having  been  re- 
called by  Benjamin  Giddings,  the  notes  were 
binding  upon  his  administrator.  That  an 
unexercised  right  of  revocation  is  of  no  effect 
to  defeat  a  deed  delivered  in  escrow  is  held 
in  BUmchard  v.  Sheldon,  43  Vt.  612,  and  in 
Morse  v.  Slason,  13  Vt.  296-307.  Foster  v. 
Mansfield,  3  Met.  412,  37  Am.  Dec.  164,  cited 
above,  suggests  the  same  proposition.  In 
Belden  v.  Carter,  4  Day,  66,  4  Am.  Dec.  186, 
the  grantor  in  a  deed  handed  it  to  a  third 
person,  saying:  "Take  this  deed  and  keep 
it.  If  I  never  call  for  it,  deliver  it  to  the 
grantee  after  my  death.  If  I  call  for  it,  de- 
liver it  up  to  me."  He  did  not  call  for  it, 
and  after  his  death  it  was  held  a  good  deed 
in  the  hands  of  the  grantee. 

The  doctrine  in  regard  to  the  delivery  of 
deeds  in  escrow  is  generally  held  applicable 
to  promissory  notes,  and  there  is  no  good 
reason  wlnr  it  should  not  be.  Bell  v.  Inges- 
tre,  12  Q.  B.  317;  Benton  v.  Martin,  52  N.  Y. 
670,  674;  Sweet  v.  Stevens,  7  R.  I.  375;  4 
Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  204,  and 
cases  cited.  Without  determining  whether  we 
should  go  so  far  as  the  decision  goes  in  Worth 
V.  Case,  42  N.  Y.  362,  we  are  of  opinion  that, 
if  the  testatrix  in  the  present  case  delivered 
the  note  in  escrow,  to  be  held  by  Miss  Ray, 
and  delivered  to  the  plaintiff  on  condition 
that  the  maker  died  without  recalling  it, 
the  happening  of  the  condition  left  Miss  Ray 
with  authority  to  deliver  it  to  the  plaintiff, 
and  thereby  to  give  her  a  good  title.  If,  on 
the  other  hand.  Miss  Ray  was  simply  to  take 
the  note  into  her  custody,  and  to  hold  it  as 
the  servant  of  the  testatrix,  under  her  orders, 
she  could  not  effectually  deliver  it  to  the 
plaintiff  after  the  death  of  the  maker. 

The  instructions  to  the  jury,  taken  in  con- 
nection with  the  refusal  to  give  the  instruc- 
tions requested,  failed  to  state  the  rules  of 
law  applicable  to  the  case  as  clearly  as  was 
necessary  for  their  guidance.  The  note  was 
given  for  a  valuable  consideration,  and  it  un- 
questionably would  have  been  valid  if  it  had 
been  delivered  by  the  testatrix  to  the  plain* 
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tiff  perBonally.  The  case  is  not  like  Pariah 
T.  Stone,  14  Pick.  198,  25  Am.  Dec  878,  in 
which  the  note  was  given  for  two  distinct 
and  independent  considerations,  one  of  which 
was  valid  and  the  other  not,  and  in  which  it 
was  held  that  the  note  should  be  apportioned. 
There  was  no  error  in  the  admission  or  ex- 
clusion of  evidence.  The  directions  given  by 
the  testatrix  in  regard  to  the  note  are  com- 


petent on  the  question  whether  there  was  a 
delivery,  and  her  admissions  upon  that  sub- 
ject are  evidence  against  her  executor.  The 
amount  of  the  claim  of  the  witness  lUy 
against  the  estate  of  the  testatrix  was  im- 
material, as  was  also  the  amount  of  her 
daim  against  the  executor  personally. 
Eaoeptiotu  ausiained. 


OmO  SUPREME  COURT. 


BTATE  of  Ohio,  Plff.  in  Err., 

V. 

William  J.  LIFFRINQ. 


( 


.Ohio, 


) 


*Tlie  **mTutemt  of  rabblny  and  lueadlnv 
the  bo4jr  eomaioialjr  luioima  mm  'osteo- 
pathy* >'  li  not  an  *'a«ency/'  within  the 
meaning  of  act  February  27,  1896.  "to  regu- 
late the  practice  of  medicine"  (92  Ohio  Laws, 
p.  44),  which  forbids  the  prescribing  of  any 
"drag  or  medicine  or  other  agency"  for  the 
treatment  of  disease  by  a  person  who  has  not 
obtained  from  the  board  of  medical  registra- 
tion and  examination  a  certificate  of  quaiifl- 
cation. 

(October  24.  1809.) 

ERROR  to  the  Court  of  (>>mmon  Pleas  for 
Lucas  County  to  review  an  order  upon 
exceptions  taken  by  the  state  sustaining  a 
demurrer  to  an  indictment  charging  defend- 
ant with  practising  medicine  without  a  li- 
cense contrary  to  the  provisions  of  the  stat- 
ute.    Exception  overruled. 

Statement  by  Shauek,  J.: 
In  the  court  of  common  pleas  the  following 
indictment  was  returned  against  Liffring: 
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The  Statb  of  Ohio  ) 
luoas  countt.        3 

Court  of  common  pleas  of  the  September 
term  in  the  year  of  our  Lord  1898. 
The  jurors  of  the  grand  jury  of  the  state 
of  Ohio,  within  and  for  the  body  of  the  coun- 
ty  aforesaid,  on  their  oaths,  in  the  name  and 
by  the  authority  of  the  state  of  Ohio,  do  find 
and  present  that  William  J.  Liffring,  late 
of  the  county  aforesaid,  on  the  20th  day  of 
September  in  the  year  of  our  Lord  1898,  at 
the  county  aforesaid,  did  knowingly,  wilful- 
ly, and  unlawfully  practise  medicine  in  tJbe 
state  of  Ohio  without  having  first  complied 
with  the  provisions  of  the  act  of  the  general 
assembly  of  the  state  of  Ohio  entitled  ''An 
Act  to  Regulate  the  Practice  of  Medicine  in 
the  State  of  Ohio,"  passed  February  27, 1896, 
in  this:  that  at  the  time  and  place  aforesaid 

*Headnote  by  the  Codbt. 


Note. — For  constitutionality  of  regulations 
of  the  right  to  practise  professions,  see  note  to 
Louisville  Safety  Vault  &  T.  Co.  v.  Louisville 
k  N.  R.  Co.  (Ky.)  14  L.  R.  A.  on  page  581. 

As  to  the  right  to  practise  Christian  Science 
without  license  as  a  physician,  see  State  v.  Bus- 
well   (Neb.)   24  L.  R.  A.  68,  and  State  etp  rel. 
Swarts  V.  Mylod  (R.  I.)  41  L.  R.  A.  428. 
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he,  the  said  William  J.  Liffrinff,  did,  for  a 
fee,  to  wit,  the  sum  of  two  and  50-100  dol- 
lars, prescribe,  direct,  and  recommend  for 
the  use  of  one  Carey  B.  McClelland  a  cer- 
tain agency,  to  wit,  a  system  of  rubbing  and 
kneading  t^e  body,  commonly  known  as 
"osteopathy,"  for  the  treatment,  cure,  and  re- 
lief of  a  certain  bodily  infirmity  or  disease, 
the  name  and  nature  whereof  is  unknown  to 
the  grand  jury;  he,  the  said  William  J.  Liff- 
ring, at  the  time  aforesaid,  not  having  left 
for  record  with  the  probate  judge  of  that 
county,  Lucas,  a  certificate  from  the  state 
board  of  medical  registration  and  examina- 
tion of  the  state  of  Ohio  entitling  him  to 
practise  medicine  or  sursery  within  the  state 
of  Ohio,  as  required  by  uie  act  aforesaid,  and 
he,  the  said  William  J.  Liffring,  at  the  time 
aforesaid  not  being  entitled  under  the  act 
aforesaid,  or  the  law  of  Ohio,  to  practise 
medicine  and  surgery,  or  either  medicine  or 
sureery,  within  the  state  of  Ohio;  contrary 
to  uie  form  of  the  statute  in  such  case  made 
and  provided,  and  asainst  the  peace  and  dig- 
nity of  the  state  of  Ohio. 

A  demurrer  was  filed  to  this  indictment, 
which,  upon  hearing,  was  sustained.  To  the 
ruling  of  the  common  pleas  court  in  that  re- 
spect an  exception  was  taken.  The  case  is 
brought  here  upon  exception,  to  obtain  a  de- 
cision of  this  court  for  the  government  of 
future  oases. 


Messrs.  F.  8.  Moimett,  Attorney  General, 
R.  £•  Westf  all,  and  Cliarles  Q.  8iuu&eT» 

for  plaintiff  in  error: 

The  object  of  all  interpretations  and  con- 
structions of  statutes  is  to  ascertain  the 
meaning  and  intention  of  t^e  legislature. 

United  States  v.  WUtberger,  6  Wheat.  76, 
05,  5  L.  ed.  37«  42;  United  States  v.  Hart- 
toell,  6  Wall.  385,  18  L.  ed.  830;  United 
States  V.  Winn,  3  Sumn.  209,  Fed.  Cas.  No. 
16,740;  Ogden  v.  Strong,  2  Paine,  584;  Fed. 
Cas.  No.  10,460;  Smith  v.  People,  47  N.  Y. 
330;  Kooh  v.  Bridges,  45  Miss.  247;  State 
ex  rel,  Harris  v.  Scarborough,  110  N.  C.  232, 
14  S.  E.  737 ;  State  v.  Stephenson,  2  Bail.  L. 
334. 

Language  susceptible  of  more  than  one  con- 
struction is  to  receive  that  which  will  bring 
it  into  harmony  with  the  legislative  pur- 
pose and  the  object  aimed  at. 

23  Am.  &  Eng.  Enc.  Law,  p.  319;  People 
ex  rel.  Wood  v.  Lacombe,  99  N.  Y.  43,  1  N. 
E.  599;  Com.  v.  Kimball,  24  Pick.  370,  35 
Am.  Dec.  326. 

It  is  to  be  assumed  that  words  and  phrases 
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are  used  in  their  popular  and  common  ae- 
oeptation,  unless  the  subject-matter  indi- 
cates that  they  are  used  in  a  technical  sense. 

23  Am.*&  Eng.  Enc.  Law,  2d  ed.  p.  298; 
WoodtDorih  v.  State,  26  Ohio  St.  196;  Rob- 
inson V.  Vamell,  16  Tex.  382;  Reg.  v.  Pern- 
bridge,  3  Q.  B.  901 ;  Pennsylvania  R.  Co,  ▼. 
Pittsburgh,  104  Pa.  522. 

Where  tiie  intent  of  the  legislature  and 
the  object  and  purpose  of  the  law  are  plainly 
apparent,  and  such  manifest  intent  and  pur- 
pose are  not  inconsistent  with,  or  outside, 
the  terms  of  the  law,  it  is  not  allowable  to 
permit  the  intent  and  purpose  to  be  defeated 
merely  because  not  defined  and  declared  in 
the  most  complete  and  accurate  language. 

State  ea  rel,  Ya/n  Nice  v.  WKealey,  5  8. 
D.  427,  69  N.  W.  211;  Crocker  v.  Crane,  21 
Wend.  211,  34  Am.  Dec.  228;  Maxwell,  In- 
terpretation of  Statutes,  2d  ed.  305;  Burt 
V.  RattU,  31  Ohio  St.  116. 

The  words  of  a  statute  are  to  be  construed 
with  reference  to  its  subject-matter.  If  they 
are  susceptible  of  several  meanings  that  one 
is  to  be  adopted  which  best  accords  with  the 
subject  to  which  the  statute  relates. 

Rupp  V.  Bwineford,  40  Wis.  28;  Smith  v. 
Helmer,  7  Barb.  416;  Com.  ex  rel.  Bridge- 
loaler  School  Directors  ▼.  Montrose,  52  Pa. 
391 ;  Wyman  v.  Fabens,  111  Mass.  77. 

It  would  be  a  strained  and  unwarranted 
application  of  the  rule  of  ejusdem  generis, 
which  would  restrict  the  meaning  of 
"agency/'  as  it  appears  in  9  4403f,  to  a  class 
or  kind  represented  by  drugs  or  chemicals 
administered  or  applied  to  the  body. 

France  v.  State,  57  Ohio  St.  1,  47  N.  B. 
1041 ;  State  v.  Goldman,  44  Tex.  104;  Wood- 
toorth  y.  State,  26  Ohio  St.  196;  United 
States  ▼.  Wiltberger,  5  Wheat.  95,  5  L.  ed. 
42 ;  United  States  v.  Harttoell,  6  Wall.  385, 
18  L.  ed.  830;  United  States  v.  Winn,  3 
Sumn.  211,  Fed.  Gas.  No.  16,740;  United 
States  ▼.  Morrissey,  32  Fed.  Rep.  147. 

This  rule,  ejusdem  generis,  can  only  be 
used  as  an  aid  in  determining  legislative  in- 
tent, and  not  for  the  purpose  of  controlling 
the  intention,  or  confining  the  operation  of 
a  statute  within  narrower  limits  than  were 
intended  by  the  lawmakers. 

Sutherland,  SUt.  Constr.  pp.  279,  449; 
WUUs  ▼.  Mabon,  48  Minn.  140,  16  L.  R.  A. 
281,  50  N.  W.  1110;  Ellis  ▼.  Murray,  28  Miss. 
129. 

The  professional  services  of  a  medical 
clairvoyant  are  medical  services. 

Bibber  v.  Simpson,  59  Me.  181. 

The  object  of  the  statute  establishing  a 
fttate  board  of  health,  etc.,  is  to  prevent  im- 
position upon  the  afflicted  by  ignorant  and 
unqualified  pretenders  to  healing  power. 

State  V.  Buswell,  40  Neb.  158,  24  L.  R,  A. 
68,  68  N.  W.  728;  Davidson  v.  Bohlman,  37 
Mo.  App.  576;  Heufitt  v.  Charier,  16  Pick. 
363;  Benham  v.  State,  116  Ind.  112,  18  N. 
£.  464 ;  Eastman  v.  People  use  of  State  Bd.  of 
Health,  71  111.  App.  236. 

Messrs.  Foraker,  Ovtoalt,  Gnatger,  Sc 
Prior  and  WUby  A  Wald,  with  Mr.  I.  N. 
Himtaberser»  for  defendant  in  error: 

Penal  statutes  must  be  construed  strictly 
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as  against  the  accused,  but  liberally  in  his 
favor,  and  they  cannot  be  extended  by  im- 
plication to  cases  not  falling  within  their 
terms. 

BaU  V.  State,  20  Ohio,  7;  Denboto  ▼. 
State,  18  Ohio,  11;  Shultz  v.  Cambridge,  3S 
Ohio  St.  659;  Eastman  v.  State,  4  Ohio  N. 
P.  163;  Sutherland,  Stot.  Constr.  99  208, 
349,  350;  23  Am.  &  Eng.  Enc.  Law,  pp.  375- 
377,  382;  United  States  v.  Wiltberger,  5 
Wheat.  76,  95,  5  L.  ed.  37,  42 ;  United  States 
V.  Sheldon,  2  Wheat  119,  121,  4  L.  ed.  199, 
200;  Brooks  v.  State,  88  Ala.  122,  6  So.  902; 
United  States  v.  Ten  Cases  of  Shawls,  2 
Paine,  162,  Fed.  Gas.  No.  16,448;  South- 
vjestem  R.  Co.  v.  Cohen,  49  Ga.  627. 

Statutes  in  derogation  of  common  right, 
such  as  those  restricting  or  regulating  the 
pursuit  of  useful  occupations  and  callings, 
are  to  be  construed  strictly. 

23  Am.  A  Eng.  Enc.  Law,  pp.  383, 386,  386 ; 
Carberry  v.  People,  39  111.  App.  506 ;  Qunter 
V.  Leckey,  30  Ala.  591;  Sutherland,  Stot. 
Constr.  9  367;  Endlich,  Interpretotion  of 
Stotutes,  9  330;  Com.  v.  Standard  Oil  Co. 
101  Pa.  119;  Standard  Oil  Co.  v.  Com.  101 
Pa.  150;  Hines  v.  Wilmington  d  W.  R.  Co, 
95  N.  C.  434 ;  State  v.  Mylod,  20  R.  I.  pt.  3, 
p.  238,  41  L.  R.  A.  428,  40  Atl.  753. 

Where  general  or  generic  terms  follow  spe- 
cific or  particular  ones  in  a  stotute,  the  for- 
mer are  limited  in  meaning  to  things  of  the 
same  kind  or  nature ;  hence  the  words  "other 
agency"  can  be  held  to  embrace  only  sucn 
remedial  agento  as  are  alike  or  similar  to 
drugs  or  medicines. 

Eastman  v.  State,  4  Ohio  N.  P.  163; 
Shulte  V.  Cambridge,  38  Ohio  St.  659 ;  Wood- 
worth  v.  State,  26  Ohio  St.  196;  Lane  v. 
State,  39  Ohio  St.  312;  Myers  v.  Seaberger, 
45  Ohio  St.  232,  12  N.  E.  796;  Sommers  v. 
Boyd,  48  Ohio  St.  660,  29  N.  E.  497 ;  Max- 
well, Interpretotion  of  Stotutes,  297;  End- 
lich, Interpretotion  of  Stotutes,  99  400-407 ; 
Sutherland,  Stot  Constr.  9§  268-276;  23 
Am.  &  Eng.  Enc.  Law,  pp.  439-441. 

The  rule  of  ejusdem  generis  is  most  strong- 
ly and  appropriately  applied  in  construing 
penal  laws,  and  the  courto  are  averse  to  hold- 
ing guilty  those  whose  acto  are  not  within 
the  specific  terms  of  the  stotute,  but  might 
appear  to  fall  within  the  concluding  gen- 
eral  words. 

Shultz  V.  Cambridge,  38  Ohio  St  659; 
Lane  v.  State,  39  Ohio  St  312;  Mitchell  v. 
State,  42  Ohio  St  386;  Shirk  v.  People,  121 
111.  61,  11  N.  E.  888;  State  v.  Black,  76  Wis. 
492,  44  N.  W.  636;  Com.  v.  Kammerer,  11 
Ky.  L.  Rep.  777,  13  S.  W.  108;  People  v. 
Richards,  108  N.  Y.  137, 16  N.  K  371 ;  Queen 
V.  Cleworth,  4  Best  &  S.  927;  Reg.  v.  St. 
George,  9  Car.  &  P.  483;  Reg.  v.  Reed,  28 
Eng.  L.  &  Eq.  133;  State  v.  Sumner,  10  Vt 
587,  33  Am.  Dec.  219 ;  MoDade  v.  People,  29 
Mich.  50;  Brooks  v.  Cook,  44  Mich.  617,  38 
Am.  Rep.  282;  Nichols  v.  Poulson,  6  Ohio, 
305;  Musser  v.  Chase,  29  Ohio  St  677. 

Sliaiiek,  J.,  delivered  the  opinion  of  the 

court: 

Counsel  for  the  stote  urge  upon  us  the 
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yiew  tbat  when  Liffring  did  "prescribe,  di- 
rect, and  recoTrnnend  for  the  use  of  one  Carey 
B.  McClelland  a  certain  agency,  to  wit,  a 
system  of  rubbing  and  kneading  the  body 
commonly  known  as  'osteopathy/  for  the 
treatment,  cure,  and  relief  of  a  certain  bod- 
ily infirmity  or  disease,"  as  charged  in  the 
indictment,  he  practised  medicine,  as  defined 
in  9  4403/  of  the  act  "to  Regulate  the  Prac- 
tice of  Medicine  in  Ohio,"  passed  February 
27,  1896  (92  Ohio  Laws,  p.  44) ,  and  not  hav- 
ing procured  from  the  state  board  of  medical 
registration  and  examination,  and  left  with 
the  probate  judge  of  the  county,  a  certificate 
of  qualification  to  practise  medicine  or  sur- 
gery, as  required  by  S9  4403c  and  4403(iof  the 
act,  he  is  guilty  of  the  misdemeanor  defined 
in  9  4403^,  and  subject  to  fine  or  imprison- 
ment or  both.  The  practice  which  the  act 
regulates  is  defined  in  9  4403/;  "Any  person 
shall  be  regarded  as  practising  medicine  or 
surgery  within  the  meaning  of  this  act  who 
shall  append  the  letters  M.  D.  or  M.  B.  to 
his  name  or  for  a  fee  prescribe,  direct,  or 
recommend  for  the  use  of  any  person,  any 
drug  or  medicine  or  other  agency  for  the 
treatment,  cure,  or  relief  of  any  wound, 
fracture,  or  bodily  injury,  infirmity,  or 
disease."  It  does  not  seem  to  be  supposed 
that  the  indictment  charges  the  practice  of 
surgery.  But  the  proposition  urged  by  the 
attorney  seneral  is  that  the  "system  of  rub- 
bing and  kneading  the  body  known  as  'oste- 
opathy,' "  which  3ie  indictment  does  charge, 
is  an  agency,  within  the  meaning  of  the  stat- 
ute, and  that  prescribing  and  directing  the 
use  of  such  agency  is  the  offense  defineid  by 
the  statute;  and  it  is  urged  that,  unless  we 
give  so  comprehensive  a  meaning  to  the  word 
"asency,"  the  associated  words,  "medicine" 
and  "drug"  will  be  denied  all  meaning  and 
the  purpose  of  the  act  defeated.  Our  knowl- 
edge of  osteopathy  is  not  definite.  The  word 
has  not  founa  recognition  in  the  dictionaries. 
It  is,  however,  certain  that  its  use  exceeds 
the  suggestions  of  its  etymology.  The  rubbing 
and  kneadinff  charged  in  the  indictment  are 
consistent  with  our  general  knowledge  that, 
in  practice,  the  adherents  to  osteopathy 
wholly  reject  drugs  and  medicines.  The  appli- 
cation of  the  theory  that  disease  may  be  cured 
by  the  manipulation  of  different  pcurts  of  the 
body  would  not,  with  close  regard  to  the 
meanings  of  words,  be  called  an  agency. 
But  asBuming  a  meaning  of  the  word  which 
might  justify  its  being  so  used  if  that  would 
be  consistent  with  the  associated  words,  we 
meet  the  suggestion  that  in  obedience  to  the 
maxim,  Nofivitur  a  sociia,  the  meaning  of 
the  word  "agency"  must  be  limited  by  that 
of  the  associated  words,  "drug"  and  "medi- 
cine." The  cases  in  which  the  meanings  of 
words  have  been  thus  limited  are  so  numer- 
ous that  the  labor  of  collecting  them  appro- 
priately belongs  to  the  compilers  of  digests. 
Certainly  this  maxim  should  not  be  so  ap- 
plied as  to  defeat  the  object  of  legislation. 
It  should  always  serve  the  rule  that  the  ob- 
ject of  construction  is  to  ascertain  intention. 
In  substance,  the  view  presented  in  support 
of  the  exception  is  that  the  legislature  in- 
tended to  prohibit  the  administration  of  any 
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agency    and    the    recommendation    of   any 
mode  of  treating  diseases  or  patients,  ex^ 
cept    by    the    holders    of    certificates    from 
the  board.    That  purpose  would  have  been 
unmistakablv  expressed  in  fewer  words  than 
are  employed  in  this  act.    With  the  assumed 
meaning  of  the  word  "agency,"  it  would  have 
been  precisely  expressed  b^  this  act  if  the 
words    "drug"   and    "medicine"    had    been 
omitted.     The  maxim  invoked  is  applicable 
to  the  case,  because  it  serves  the  universal 
rule  that,  in  seeking  the  meaning  of  an  act, 
all  of  its  words  must  be  considered.     It  re- 
quires the  conclusion  that  the  agency  in- 
tended by  the  legislature  is  to  be  of  the  gen- 
eral character  of  a  drug  or  medicine,  and  to 
be  applied  or  administered,  as  are  drugs  or 
medicines,  with  a  view  to  producing  effects 
by  virtue  of  its  own  potency.    The  same 
conclusion  will  follow  a  more  general,  and 
less  technical,  view  of  the  subject.    The  ob- 
jection  which   its   opponents   urge  against 
osteopathy  is  that  it  recognizes  a  fragment 
of  truth,  and  assumes  that  it  is  the  universe 
of  truth,  and  that,  by  rejecting  remedial 
agencies  generally  believed  to  be  effective  if 
rightly  prescribed,  it  withholds  from  those 
who  resort  to  it  available  means  of  relief  and 
cure.     It  is  not  charged  that  it  is  otherwise 
hurtful,  nor  that  its  administrations  are  at- 
tended with   danger.    The  obvious   purpose 
of  the  act  under  consideration  is  to  secure  to 
those  who  believe  in  the  efficacy  of  medicines 
the  ministrations  of  educated  men,  tiiua  pre- 
venting fraud  and  imposition,  and  to  pro- 
tect  society   from   the   evils   which   resalt 
from  the  administration  of  potent  drugs  by 
the  ignorant  and  unskilful.    The  purpose  of 
the  act  is  accurately  indicated  by  its  title  to 
be  "to  Regulate  the  Practice  of  Medicine." 
No  provision  of  the  act  indicates  an  inten- 
tion on  the  part  of  the  legislature  that  those 
who  do  not  propose  to  practise  medicine 
shall  graduate  fi-om  a  college  of  medicine,  or 
otherwise  become  learned  in  its  use.    With- 
out such  knowledge  no  one  is  entitled  to  a 
certificate  from  the  board  of  examination. 
The  result  of  the  view  urged  in  support  of 
the  exception  is  that  by  this  act  the  general 
assembly  has  attempted  to  determine  a  ques- 
tion of  science  and  to  control  tiie  personal 
conduct  of  the  citizen  without  regaM  to  his 
opinions  and  this  in  a  matter  in  whidi  tiie 
public  is  in  no  wise  concerned.    Such  legis^ 
lation  would  be  an  astonishing  denial  of  the 
commonly  accepted  views  tou^ng  the  right 
to  personal  opinion  and  conduct  which  does 
not  invade  the  right  of  others.     From  the 
operation   of   constitutional    provisions   de- 
signed to  establish  and  perpetuate  freedom 
of  thought  and  action  in  matters  pertaining 
to  religion,  it  results  that  in  things  which 
are  of  the  first  concern  we  are  imperatively 
denied  the  guidance  of  legislative  wisdom, 
and  our  immortal  part  is  exposed  to.  the  en- 
during pain  which  is  believed  to  follow  the 
acceptance  of  religious   error.     In   the   ab- 
sence of  a  statute  clearly  indicating  it,  the 
general  assembly  will  not  be  presumed   to 
have  intended  the  consequences  involved  in 
this  contention. 

Exception  overruled. 


i«r;. 
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NORFOLK  &  WESTERN  RAILROAD  COM- 
PANY, Plff.  in  Err. 

(43  W.  Va.  880.) 

•1.  T^e  teat  wlietlier  a  master  ta  lia- 
ble to  one  aeirvant  for  the  neKllKence 
of  another  aerrant  la  the  character  of  the 
negligent  act  If  It  be  In  the  doing  of  an 
act  incumbent  on  the  maater  aa  a  dnty  of 
the  maater  to  the  aervant,  the  maater  ia  lia- 
ble ;  otherwiae  not. 

S.  A  maater'a  llabllltr  to  one  aerrant 
for  the  nesllsenee  of  another  la  not 
dependent  on  the  grade  of  the  aerranta,  nor 
on  the  fact  that  one  haa  authority  oyer  the 
other,  but  on  the  character  of  the  negligent 
act. 

S.  A  conductor  la  a  fello^r  aerrant  with 
a  brakeman  and  other  aerranta  on  a  train, 
not  a  Tlce  principal. 

4.  All  aervanta  encased  In  the  cont- 
mon  aervlee  of  the  same  maater  In  con- 
ducting and  carrying  on  the  aam^  general  buai- 
neaa,  in  which  the  usual  instrumentalitlea  are 
employed,  are  fellow  servants.  A  proper  test 
of  this  rule  ia  whether  the  negligence  of  the 
one  la  likely  to  occur  and  Inflict  injury  on  the 
other. 

5.  If  a  Tlce  principal  In  the  particular 
act  In  yvhlch  hla  nesllKeace  occnra  is 
not  in  the  line  of  his  duty,  but  performing  an 
act  in  the  line  of  one  who  would  be  a  fellow 
aenrant  with  the  injured  servant,  the  maater 
ia  not  liable  for  the  negligence  of  the  vice 
principal,  aa  he  la,  aa  to  this  act,  a  fellow 
aervant  with  the  injured  one. 

(Dent,  J.,  dUaenU.) 

(April  21,  1897.) 

^Headnotea  by  Bbannon,  J. 

NoTB. — When  a  conductor  is  deemed  to  he  a  oo- 
eervant  of  other  railway  employees. 

I.  Doctrine  that  a  conductor  ie  a  eoeervant  of 
a  subordinate  hecauee  both  are  en- 
gaged in  the  same  general  business. 

a.  Decisions  under  the  common  lato, 

b.  Decisions    under   statutes   embodying 

common-law  principles. 
II.  Circumstances  constituting  a  conductor  a 
vice  principt^  as  to  subordinates. 

a.  Power  to  control  the  subordinate  who 

was  injured. 

b.  Power  to  control  accompanied  by  the 

power  to  employ  and  discharge. 

c  Conductor  considered  as  the  head  of 
a  department. 

d.  nature  of  the  act  which  caused  the  in- 
jury ;  position  of  conductor  tested  by. 
III.  Relation  of  conductor  to  employees  other 
than  those  under  his  control. 

a.  Generally, 

b.  Relation  of  conductor  to  members  of 

the  crews  of  other  trains. 
e.   Relation  of  conductor  to  employees 
traveling  on  his  train,  but  not  sub- 
ject to  Ms  control. 
d.  Relation    of    conductor    to    servants 
working  on  or  near  the  traxik. 
IT.  Conductors  pro  hac  vice,  position  of. 
y.  Liabitity  of  the  master  where  the  conductor 

is  the  injured  servant. 
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ERROR  to  the  Circuit  Court  for  Mercer 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  cauaed  by  negligence  for  which  the  de- 
fendant was  responsible.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  W.  Beymolds  and  Johnston 
A  Hale,  for  plaintiff  in  error: 

The  true,  and  in  fact  the  only,  rule  by 
which  it  can  be  determined  who  are  fellow 
or  coservants,  in  the  sense  of  determining 
when  the  master  is  liable  and  when  he  is  not 
liable,  is  to  determine  whether  the  offending 
servant  at  the  time  of  tbe  injury  was  per- 
forming an  assignable  or  a  nonassignable  duty  > 

As  between  master  and  servant,  the  duty 
of  planning  a  business,  and  all  duties  per- 
taining to  the  safety  of  the  service,  such  aa 
the  place  to  work,  the  implements  and  ma- 
chinery, the  plans  and  rules  after  which  the 
work  is  to  be  conducted,  the  choosing  of  the 
fellow  servants,  and  whatever  else  is  within 
the  same  refison,  must  be  discharf^ed  either 
by  the  master  in  person  or  by  a  vice  princi- 
pal, for  whose  neglects  and  other  wrongs 
therein  he  will  be  responsible  as  for  his  own. 
On  the  other  side,  the  running  of  the  busi- 
ness in  pursuance  of  the  plans,  rules;  ap- 
pliances, helps,  and  helpers  thus  provided, — 
in  other  woxnis,  the  execution  of  the  work, — 
is  of  the  assignable  sort,  rendering  all  per- 
sons engaged  therein  fellow  servants. 

Bishop,  Noncontract  Law,  S  ^^5. 

The  duties  of  the  master  or  employer  may 
be  summed  up  as  follows:  First,  to  provide 
safe  and  suitable  machinery  and  appliances 
for  the  business.  This  indudea  the  exercise 
of  roaponable  care  in  furnishing  such  appli- 
ances, and  the  exercise  of  like  care  in  keep- 

I.  Doctrine  that  a  conductor  is  a  coservant  of  a 
subordinate  because  both  are  engaged  in  the 
same  general  business. 

a.  Decisions  under  the  common  law. 

In  aeveral  Juriadlctiona  the  broad  rule  la  ap- 
plied that  a  conductor  ia  a  coaervant  of  tht* 
other  trainmen  becauae  they  are  all  co-operating 
In  the  execution  of  the  aame  work  of  operating 
the  train. 

Where  the  liability  of  a  railway  company  for 
injuriea  caused  by  a  conductor's  negligence  ia 
gauged  by  thia  teat,  no  recovery  can  be  had 
where  the  complainant  is  an  engineer.  Dillon 
V.  Union  r.  R.  Co.  (1874)  8  Dill.  319,  Fed.  Caa. 
No.  3.916. 

Or  a  fireman.  Jenkins  v.  Richmond  ft  D.  B. 
Co.  (1893)  89  S.  C.  607,  18  S.  B.  182  (negli- 
gence in  signaling). 

Or  a  brakeman.  Peaae  v.  Chicago  A  N.  W. 
R.  Co.  (1884)  61  Wis.  168.  20  N.  W.  908  (cara 
negligently  moved)  ;  Hoover  v.  Beech  Creek  R. 
Co.  (1893)  154  Pa.  362,  26  Atl.  315  (negligence 
in  signaling)  ;  Sherman  v.  Rochester  A  S.  R.  Co. 
(1853)  15  Barb.  574.  17  N.  Y.  153  (train  al- 
lowed to  attain  a  dangerous  speed ;  La  Pierre 
V.  Chicago  &  G.  T.  It.  Co.  (1894)  99  Mich.  212. 
58  N.  W.  60  (car  placed  ao  that  a  long  plank 
had  to  be  used  for  a  gangway,  and  this  broke 
under  the  weight  of  the  heavy  parcels  which 
22 
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ing  the  same  in  repair  and  making  proper 
inspections  and  tests.  Second,  to  exercise 
like  care  in  providing  and  retaining  sufficient 
and  suitoble  servants  for  the  bu.sincAS. 
Third,  to  establiah  proper  rules  and  regula- 
tions for  the  service,  and,  h&ving  adopted 
such,  to  conform  to  them. 

Madden  v.  Chesapeake  d  O.  R.  Co.  28  W. 
Va.  610,  67  Am.  Rep.  695;  Core  v.  Ohio 
River  R.  Co.  38  W.  Va.  466,  18  S.  E.  696; 
Bi.  Louis,  I.  M.  d  8.  R.  Co.  v.  Ncedham,  27 
U.  S.  App.  227,  63  Fed.  Rep.  107,  11  C.  C.  A. 
56,  25  L.  R.  A.  833. 

The  doctrine  of  fellow  servants  wajs  first 
applied  in  the  case  of  Murray  y.  South  Caro- 
lina R.  Co.  1  McMull.  L.  385,  36  Am.  Dec. 
268. 

This  court  wna  the  pioneer  on  this  ques- 
tion, and  laid  down  the  rule,  which  has  been 
followed  by  nearly  every  court  in  this  coun- 
try and  in  England  as  the  true  rule  in  such 
cases. 

Fanoell  V.  Boston  d  W.  R.  Corp.  4  Met. 
49,  38  Am.  Dec.  339;  Hutchinson  v.  York, 
N.  d  B.  R.  Co.  5  Exch.  343. 

The  principles  involved  in  the  question  as 
to  who  are  fellow  servants  and  what  are  the 
nonassignable  duties  of  the  master  have  been 
before  this  court  in  the  cases  of — 

Cooper  v.  Pittsburgh,  C.  d  St.  L.  R.  Co. 
24  W.  Va.  37 ;  Riley  v.  West  Virginia  C.  d 
P.  R.  Co.  27  W.  Va.  145 ;  Madden  v.  Chesa- 
peake d  0.  R.  Co.  28  W.  Va.  610,  57  Am. 
Rep.  095;  Criswell  v.  Pittsburgh,  C.  d  St. 
L.  R.  Co.  30  W.  Va.  798,  6  S.  E.  31 ;  Daniel 
V.  Chesapeake  d  O.  R.  Co.  36  W.  Va.  397,  16 
L.  R.  A.  383,  15  S.  E.  162;  Beuhring  v.  Ches- 
apeake d  0.  R.  Co.  37  W.  Va.  602,  16  S.  E. 


435;  Gregory  v.  Ohio  River  R.  Co.  37  W.  Va. 
006,  16  S.  £.  819;  Uaney  v.  Pittsburgh,  G, 
C.  d  St.  L.  R.  Co.  38  W.  Va.  570,  18  S.  K 
748;  Core  v.  Ohio  River  R.  Co.  38  W.  Va. 
456,  18  S.  £.  596;  Robinson  v.  West  Vir- 
ginia d  P.  R.  Co.  40  W.  Va,  583,  21  S.  K 
727. 

So  long  as  the  master  puts  in  his  place 
someone  to  perform  a  duty  which  he  owes  to 
his  servants,  he  must  of  necessity  be  liable 
for  the  negligence  of  such  person;  but,  on 
the  other  hand,  wherever  the  master  dele- 
gates authority  to  a  servant  to  control  his 
business  in  its  mere  details  and  operations, 
and  intrusts  him  with  the  performance  of 
no  duty  which  the  master  owes  to  his  serv- 
ants, he  is  not  liable  for  the  negligent  acts 
of  such  servant. 

Baltimore  d  O.  R.  Co.  v.  McKenzie,  81  Va. 
71;  Moon  v.  Richmond  d  A.  R.  Co.  78  Va. 
745,  49  Am.  Rep.  401 ;  Norfolk  d  W.  R.  Co. 
V.  Donnelly,  88  Va.  853,  14  S.  E.  092;  Hough 
V.  Texas  d  P.  R.  Co.  100  U.  S.  213,  25  L.  ed. 
612. 

The  doctrine  announced  in  the  Ross  Ca^se, 
or  rather  the  reasons  upon  which  the  same 
is  based,  are  substantially  repudiated  by 
subsequent  decisions. 

Baltimore  d  O.  R.  Co.  v.  Baugh,  149  U 
S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914. 

The  courts  of  highest  resort  in  all  of  the 
states  of  the  Union,  as  well  as  in  the  Federal 
courts,  are  at  last  reaching  the  correct 
principle  upon  which  all  such  cases  as  the 
one  at  bar  must  be  decided,  and  that  is,  the 
distinction  between  what  duties  are  nonas- 
signable and  what  are  assignable,  holding 
'  that  where  the  duty  to  be  performed  is  in 


the  conductor  required  the  servant  to  carry)  ; 
RobinsoD  V.  Houston  A  T.  C.  B.  Co.  (1877)  46 
Tex.  540  (ordering  brakeman  to  cut  a  train  in 
motion ) . 

Or  an  employee  hired  to  do  "any  and  all  kinds 
of  labor,"  Including  coupliftg.  Wilson  v.  Mad- 
ison, etc.,  R.  Co.  (1862)  18  Ind.  226;  Nor- 
folk &  W.  R.  Co.  V.   SWAINB. 

A  petition  Is  demurrable  which  merely  avers 
that  the  plaintiff,  a  brakeman,  was  Injured  by 
the  negligence  of  bis  conductor,  and  doea  uot 
allege  that  the  company  was  negligent  In  em- 
ploying such  conductor.  Dow  v.  Kansas  P.  R. 
Co.  (1871)  8  Kan.  642  (the  court  was  Inclined 
to  except  from  the  operation  of  the  doctrine  of 
coserrlce  only  the  higher  oflBcers  who  had  au- 
thority to  hire  and  discharge  the  other  em- 
ployees). 

See  also  the  cases  cited  under  It.  d,  infra, 

A  similar  principle  has  been  held  to  justify 
predicating  the  relation  of  coserrlce  between 
the  conductors  of  trains  engaged  In  work  other 
than  that  of  transporting  passengers  or  freight 
and  the  employees  attached  to  those  trains  but 
not  assisting  to  operate  them,  as,  for  example, 
a  shoveler  working  on  a  snow-plow  train. 
Howland  v.  Milwaukee,  L.  S.  A  W.  R.  Co.  (1882) 
64  Wis.  226,  11  N.  W.  520  (derailment  caused 
by  conductor's  trying  to  clear  away  a  snow 
bank  by  the  momentum  of  the  train  alone;. 

And  servants  loading  and  unloading  gravel 
train.  Sullivan  v.  Toledo,  W.  A  W.  R.  Co. 
(1877)  68  Ind.  26  (a  demurrer  sustained  to  a 
complaint  alleging  negligence  in  falling  to  no- 
tify the  conductor  of  the  other  train  of  the  ap- 
proach of  the  gravel  train,  the  court  saying  that 
there  was  nothing  in  the  averments  to  take  the 
46  L.  R.  A. 


case  out  of  the  general  rule)  ;  Gillshannon  v. 
Stony  Brook  It.  Corp.  (1852)  10  Cush.  228  (de- 
railment through  collision  with  hand  car)  ; 
Ryan  v.  Cumberland  Valley  R.  Co.  (1854)  23 
Pa.  384  (dumping  of  one  of  the  cars  which  had 
been  left  unhooked  threw  plaintiff  out)  :  Heine 
V.  Chicago  &  N.  W.  R.  Co.  (1883)  58  Wis.  525, 
17  N.  W.  420  (laborer  injured  by  the  sudden 
starting  of  the  train,  while  he  was  mounting  a 
car)  ;  Cassldy  v.  Maine  C.  R.  Co.  (1884)  76  Me. 
488  (negligent  order  to  jump  from  moving 
train)  ;  Corona  v.  Galveston,  H.  A  S.  A.  R.  Co. 
(1891 :  Tex.)  17  8.  W.  384  (no  flag  set  to  protect 
train)  ;  St.  Louis.  I.  M.  &  S.  R.  Co.  v.  Shackel- 
ford (1883)  42  Ark.  417  (train  negligently  set 
in  motion). 

b.  Decisions  under  statutes  embodying  com%non- 

lav>  principles. 

In  states  where  there  is  a  statutory  provision 
embodying  the  common-law  terminology  the 
same  doctrine  prevails  as  under  the  common 
law. 

Thus,  In  California,  under  |  1970  of  the  CivH 
Code,  in  which  the  test  words  are  "in  the  some 
general  business"  a  conductor  Is  a  fellow  serv- 
ant of  a  brakeman :  Brown  v.  Central  P.  R. 
Co.  (1887)  72  Cal.  523,  14  Pac.  138.  In  Con- 
grave  V.  Southern  P.  R.  Co.  (1891)  88  Cal.  3C0. 
26  Pac.  175  (train  started  before  schedule 
time,  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross  (1884) 
112  U.  S.  377,  28  L.  ed.  787,  5  Sup.  Ct.  Rep.  184 
(see  infra),  was  not  followed  because  of  the  lan- 
guage of  the  Code,  and  a  demurrer  to  the  cons- 
plaint  was  sustained. 

A  conductor  and  an  engineer  of    the    same- 
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the  class  ol  nonassignable  ones  the  master 
is  liable;  otherwise  he  is  not. 

Whaalan  v.  Mad  River  d  L.  E.  R.  Co.  8 
Ohio  St  249 ;  Pittahurg,  Ft.  W.  d  0.  R.  Co. 
r.  Devinney,  17  Ohio  St.  197;  Atchison,  T. 
d  S.  F.  R.  Co.  T.  Moore,  29  Kan.  632;  Little 
Miami  R.  Co.  v.  Stevens,  20  Ohio,  415; 
Cleveland,  C.  d  C.  R.  Co.  v.  Kedry,  3  Ohio 
St  201 ;  Louisville,  C.  d  L,  R.  Co.  y.  Caven, 
9  Bush,  659;  Quinn  y.  New  Jersey  Lighter- 
age Co.  23  Fed.  Rep.  363 ;  Deep  Min.  d  Drain- 
age Co.  V.  Fitzgerald,  21  CJolo.  533,  43  Pac. 
210;  Reed  v.  Btockmeyer,  34  U.  S.  App.  727, 
74  Fed.  Rep.  186,  20  C.  C.  A.  381 ;  Hartford 
V.  Northern  P.  R.  Co.  91  Wis.  374,  64  N.  W. 
1033. 

Jackson  Mnas  guilty  of  contributory  negli- 
gence. 

Tuttle  V.  Detroit,  G.  H.  d  M.  R.  Co.  122 
U.  S.  189,  30  L.  ed.  1114,  7  Sup.  Ct  Rep. 
1166. 

The  master  is  not  responsible  for  injury 
to  a  servant,  for  the  negligence  of  any  em- 
ployee, where  the  act  of  negligence  is  in  no 
sense  a  part  of  the  absolute  duty  of  the  mas- 
ter to  perform,  and  especially  when  such  act 
is  on  the  same  level  with  the  work  of  the 
injured  servant,  and  in  furtherance  of  the 
common  work  or  details  of  operation. 

Deep  Min.  d  Drainage  Co.  v.  Fitzgerald, 
21  Colo.  533,  43  Pac.  213;  Fanter  v.  Clark, 
15  111.  App.  470;  Crispin  v.  Babbitt,  81  N. 
Y.  516,  37  Am.  Rep.  521;  McCosker  v.  Long 
Island  R.  Co.  84  N.  Y.  77 ;  Hussey  v.  Coger, 
112  N.  Y.  614,  3  L.  R.  A.  559,  20  N.  E.  568; 
Northern  P.  R.  Co.  v.  Hambly,  154  U.  S.  349, 
38  L.  ed.  1009,  14  Sup.  Ct  Rep.  983 ;  Central 
R.  Co.  V.  Keegan,  160  U.  S.  259,  40  L.  ed. 


418,  16  Sup.  Ct  Rep.  269;  Northern  P.  R. 
Co.  V.  Peterson,  162  U.  S.  346,  40  L.  ed.  994, 
16  Sup.  Ct  Rep.  843;  Northern  P.  R.  Co.  v. 
Charless,  162  U.  S.  359,  40  L.  ed.  999,  16 
Sup.  Ct  Rep.  848 ;  Herring  ton  v.  Lake  Shore 
d  M.  S.  R.  Co.  83  Hun,  365,  31  N.  Y.  Supp. 
910;  Northern  P.  R.  Co.  v.  Hogan,  27  U.  S. 
App.  184,  63  Fed.  Rep.  102,  11  C.  C.  A.  51; 
Martin  v.  Chicago  d  A.  R.  Co.  65  Fed.  Rep. 
384;  Minneapolis  v.  Lundin,  19  U.  S.  *App. 
245,  58  Fed.  Rep.  525,  7  C.  C.  A.  344;  St. 
Louis,  I.  M.  d  8.  R.  Co.  v.  Needham,  27  U. 
S.  App.  227,  63  Fed.  Rep.  107,  11  C.  C.  A. 
56,  25  L.  R.  A.  833 ;  Norfolk  d  W.  R.  Co.  v. 
Nuckols,  91  Va.  193,  21  S.  £.  342;  Hudson 
V.  Rome,  W.  d  0.  R.  Co.  147  N.  Y.  408,  40 
N.  E.  8;  Balch  v.  Haas,  30  U.  S.  App.  693, 
73  Fed.  Rep.  974,  20  C.  C.  A.  151 ;  Reed  v. 
Stockmeycr,  34  U.  S.  App.  727,  74  Fed.  Repv 
186,  20  C.  C.  A.  381. 

Messrs.  Douglass  A  MoNntt,  for  defend- 
ant in  error: 

The  question  of  the  liability  of  the  master 
for  acts  of  a  superior  servant  has  been  set* 
tied  in  West  Virginia. 

Madden  v.  Chesapeake  d  0.  R.  Co.  28  W; 
Va.  610,  57  Am.  Rep.  695;  Criswell  v.  Pitts- 
burgh, C.  d  St.  L.  R.  Co.  30  W.  Va.  796,  6 
S.  E.  31 ;  Daniel  v.  Chesapeake  d  0.  R.  Co.  36 
W.  Va.  397,  16  L.  R.  A.  383,  15  S.  E.  162. 

Braniioii,  J.,  delivered  the  opinion  of  the 
court: 

Jackson  was  a  brakeman  in  the  service  of 
the  Norfolk  &  Western  Railroad  Company, 
and  was  on  a  freight  train  with  Gilbert  as 
conductor.  A  train  was  being  backed  so  as 
to  couple  it  to  some  cars.    Gilbert  was  stand- 


train,  tbe  former  being  employed  by  the  super- 
intendent and  the  latter  by  the  master  mechan- 
ic, both  being  subject  to  discharge  by  the  su- 
perlntendent,  and  neither  having  authority  to 
compel  the  other  to  disobey  a  mle,  though  the 
conductor  is  generally  considered  as  having 
charge  of  the  train,  are  fellow  servants  within 
Tex.  Rev.  Stat.  1895,  art.  4560(7,  defining  fel- 
low servants  to  be  "all  persons  who  are  en- 
gaged in  the  common  service  of  such  railway 
corporation,  .  .  .  and  who,  while  so  em- 
ployed, .  .  .  are  working  together  at  the 
same  time  and  place  and  to  a  common  purpose, 
of  the  same  grade.  Moore  v.  Jones  (1897)  15 
Tex.  Civ.  App.  391,  89  S.  W.  693. 

Under  this  statute  the  fact  that  a  train  parts 
Into  two  sections,  leaving  the  conductor  upon 
the  rear  one,  does  not  create  between  him  and 
the  engineer  the  same  relations  as  exist  between 
the  conductors  of  different  trains,  and  thus  de- 
stroy the  relation  of  coservlce.  Moore  v.  Jones 
(1897)  15  Tex.  Civ.  App.  391,  39  S.  W.  693. 

II.  Circumstancea  conatituting   a    conductor   a 
vice  principal  as  to  subordinates. 

a.  Power  to  control  the  subordinate  who  was 

injured. 

The  doctrine  laid  down  in  the  preceding  sec- 
tion clearly  involves  by  implication  a  rejection 
of  the  theory  that  the  fact  of  the  negligent  em- 
ployees having  the  power  to  direct  and  order 
the  acts  and  movements  of  the  one  Injured  takes 
the  case  out  of  the  general  rule. 

Several  of  the  courts  whose  decisions  have 
been  cited  above,  as  well  as  others,  have  also 
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expressly  denied,  with  special  reference  to  con- 
ductors, that  the  possession  of  such  a  power 
makes  them  vice  principals  as  to  their  subor^ 
dinates.  Heine  v.  Chicago  &  N.  W.  R.  Coi. 
(1883)  58  Wis.  625,  17  N.  W.  420;  Thayer  v. 
St.  Louis.  A.  A  T.  U.  R.  Co.  (1864)  22  *Ind.  26,. 
85  Am.  Dec.  409  (the  brakeman  fell  Into  an 
open  culvert,  while  obeying  an  order  of  the  con- 
ductor to  detach  a  car,  and  sought  to  recover  on 
the  ground  that  the  conductor  was  negligent  Id 
not  slackening  the  speed  of  the  train,  after  the 
order  was  given)  ;  Louisville.  N.  A.  &G.  R.Go.,  v- 
South  wick  (1806)  16  Ind.  App.  486.  44  N.  E. 
263  ;  Norfolk  A  W.  U.  Co.  v.  Swainb.  virtual 
ly  overruling  earlier  decisions  of  the  same 
court,  and  declining  to  follow  Chicago,  M.  A  St. 
P.  R.  Co.  V.  Ross  (1884)  112  U.  S.  377,  28  L. 
ed.  787,  5  Sup.  Ct.  Rep.  184  (see  I.  b.  supra)  ; 
Sherman  v.  Rochester  &  S.  R.  Co.  (1853)  15 
Barb.  574,  17  N.  Y.  153;  St.  Louis,  I.  M.  &  S. 
R.  (}o.  V.  Shackelford  (1883)  42  Ark.  417. 

In  Robinson  v.  Houston  &  T.  C.  R.  Co.  (1877) 
46  Tex,  540,  the  court  agreed  with  Judge  Cooley 
(Southern  Law  Review  April,  1876,  p.  110), 
that  as  "the  negligence  of  a  servant  of  one 
grade  is  as  much  one  of  the  risks  of  the  busi- 
ness as  the  negligence  of  another,  It  Is  impossi- 
ble, therefore,  to  hold  that  the  servant  con^ 
tracts  to  run  the  risks  of  negligent  acts  or 
omission  on  the  part  of  one  class  of  servants* 
and  not  those  of  another  class." 

But  in  many  Jurisdictions  this  "superior  serv- 
ant" rule  prevails,  and  has  frequently  been  ap- 
plied to  cases  where  the  negligence  of  a  con- 
ductor has  resulted  in  injury  to  persons  under 
his  control.  This  rule,  It  should  be  remem^ 
bered.  Is  not  based  "upon  the  Idea  of  the  relsr 
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ing  on  top  of  the  rear  car  of  the  train  that 
was  backing,  and  an  unsuccessful  effort  was 
made  to  couple  the  cars,  and  the  train  was 
drawn  forward  preparatory  to  a  second  at- 
tempt, and  Gilbert  waved  the  engineer  to 
back  up  to  the  car,  and  Jackson,  seeing  this, 
attempted  to  jump  back,  and  in  so  doing  his 
arm  was  caught  oetween  the  bumpers  and 
crushed,  rendering  its  amputation  necessary. 
Jaclcson  sued  the  company,  recovered  judg- 
ment, and  it  'sued  out  this  writ  of  error. 

The  case  involves  the  question  whether  Gil- 
bert, the  conductor,  and  Jackson,  the  brake- 
man,  were  fellow  servants,  so  as  to  exempt 
the  company  from  liability  for  the  alleged 
negligent  act  of  the  conductor  in  improperly 
calling  the  train  back  when  he  did. 

The  defendant's  counsel  have  filed  briefs, 
very  lucid  and  able,  in  which  they  ask  ub  to 
review  this  subject  of  fellow  servantcy  (to 
coin  a  word  to  express  the  idea  in  one  word) . 
By  fellow  servaiitcy  we  mean  that  where 
there  are  two  servants  or  employees  of  a 
common  master  or  employer,  and  one  of 
them  from  the  negligent  act  of  the  other  re- 
ceives injury^  the  master  is  not  liable  for  the 
same,  because  when  a  servant  enters  the  serv- 
ice of  a  master  he  assumes  and  runs  the  risks 
and  dangers  incident  to  the  service,  and  it 
is  unreasonable  that  he  should  call  on  the 
master  to  make  good  to  him  all  damages  that 
may  befall  him  from  the  acts  of  any  and  of 
all  fellow  servants  in  the  employ  of  the  mas- 
ter. This  doctrine  originated  in  South  Caro- 
lina in  1841,  and  was  followed  in  Massachu- 
setts in  1842,  and  was  first  held  in  England 
in  1850.  Murray  v.  South  Carolina  R.  Co. 
1  McMull.  L.  385,  36  Am.  Dec.  268,  279,  and 


full  note.  The  process  of  the  evolution  of 
this  doctrine  of  fellow  servantcy  has  been  a 
remarkable  one,  in  the  fact  that  it  ha^  en- 
gendered a  discussion  in  all  the  courts  of  the 
land  on  frequent  occasions,  and  has  caused 
a  woeful  conflict  of  'authority  in  innumer- 
able cases,  and  he  who  undertakes  to  examine 
it  will  be  wearied  in  mind,  and  almost  hope- 
less of  extracting  from  text  books  and  de- 
cisions any  certain,  definite  rule  upon  the 
subject.  The  difficult  question  is,  Who  are 
fellow  servants?  Necessity  calls  for  some 
test  or  rule  generally  applicable  in  the  mul- 
titudinous cases  everywhere;  and  a  principle 
of  justice  here  presents  itself  furnishing  that 
rule,  putting  on  the  master  liability  when  he 
should  bear  it,  and  leaving  with  the  servant 
the  misfortune  where  he  should  bear  it. 
That  principle  logically  says  that  we  must 
look  at  the  act  negligently  done  causing  the 
injury,  and  if  the  performance  of  that  act  is 
a  duty  which  the  master  is  required  by  law 
to  do  properly,  then  he  is  liable,  whether  he 
negligently  do  the  act  himself  or  through  an- 
other as  his  servant;  but  if  it  is  not  an  act 
of  duty  imposed  by  law  upon  the  master,  but 
one  purely  the  duty  of  another  servant  to  do 
properly,  both  for  the  benefit  of  his  master 
and  of  his  fellow  servant,  the  master  is  not 
liable.  I  repeat  that  it  depends  on  the  char- 
acter of  the  act  negligently  done.  Is  it  a 
duty  of  the  master  to  the  servant?  We 
must  therefore  see  what  duties  the  master 
owes  to  the  servant.  These  duties  are  well 
summed  up  according  to  the  received  law  in 
Madden  v.  Chesapeake  d  0.  R,  Co.  28  W.  Va. 
617,  57  Am.  Rep.  695,  as  follows:  First,  to 
provide  safe  and  suitable  machinery  and  ap- 


tive  rank  of  the  two  servants,  or  the  general 
superiority  of  the  one  in  position,  intelligence, 
oir  skill,  or  In  the  wages  received,  but  upon  the 
ground  that  the  one  is  placed  under  the  orders 
and  directions  of  the  other,  and  required  to  sub- 
mit to  and  obey  such  orders  in  the  performance 
of  his  duties, — that  the  'inferior'  is  placed  in 
the  position  of  a  servant  to  the  'superior.'  In 
such  cases  the  superior  is  held  to  represent  the 
master."  Nashville,  C.  &  St.  L.  R.  Co.  v.  Whe- 
less  (1882)  10  Lea,  741 ;  Illinois  C.  R.  Co.  v. 
Spence  (1893)  93  Tenn.  173,  23  S.  W.  211. 

Jn  the  particular  case  of  conductors,  this  rule 
obviously  produces  the  same  consequences  as 
that  which  was  formulated  for  the  first  time  in 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross  (1884)  112 
U.  S.  377,  28  L.  ed.  787,  5  Sup.  Ct.  Rep.  184 
(see  II.  c,  infra),  but  it  clearly  has  a  much 
wider  scope.  It  also  dates  from  a  much  earlier 
period,  and  the  declsiona  embodying  it  were 
much  relied  on  by  Mr.  Justice  Field  in  the  opin- 
ion which  he  delivered  for  the  majority  of  the 
Supreme  Court  of  the  United  States. 

The  clearest  and  most  scientific  expositions 
of  the  rule  that  a  master  is  answerable  to  one 
servant  for  an  injury  caused  by  the  negligence 
of  another  under  whose  directions  he  is  placed, 
are  contained  in  the  decisions  of  the  supreme 
court  of  Ohio.  The  first  case  In  which  the  doc- 
trine was  applied  was  Little  Miami  R.  Co.  v. 
Stevens  (1851)  20  Ohio,  415,  where  an  engi- 
neer was  injured  In  a  collision  resulting  from 
the  omission  of  the  conductor  to  observe  his 
time  card. 

This  decision  was  followed  a  few  years  after- 
wards in  Cleveland,  C.  A  C.  R.  Co.  v.  Keary 
(1854)  8  Ohio  St.  201,  where  the  rationale  of 
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the  doctrine  was  set  forth  with  great  elabora- 
tion. As  will  be  apparent  from  the  following 
extracts  from  the  judgment,  the  attitude  of 
the  court  was  in  a  great  measure  due  to  the 
accidental  circumstance  that  it  was  called  up- 
on to  determine  the  effect  of  the  exercise  of 
control  at  a  very  early  period  In  the  develop- 
ment of  the  law  of  employer's  liability,  and 
that  the  precise  question  presented  was  not 
concluded  by  any  specific  authorities  to  which 
it  could  feel  bound  to  defer.  It  will  also  be 
observed  that  the  decision  rests  not  less  upon 
the  conception  that  the  duty  of  so  controlling 
a  dangerous  piece  of  machinery  as  to  subserve 
the  safety  of  the  other  employees  is  nonassign- 
able, than  upon  the  conception  that  such  non- 
assignability should  be  predicated  of  the  duty 
to  use  care  In  Issuing  orders  to  subordinates. 
"No  one  has  the  right  to  put  in  operation 
forces  calculated  to  endanger  life  and  property, 
without  placing  them  under  the  control  of  a 
competent,  and  ever  active,  superintending  In- 
telligence. Whether  he  undertakes  It,  or  pro- 
cures another  to  represent  him,  the  obligation 
remains  the  same,  and  a  failure  to  comply  with 
it  in  either  case  Imposes  the  duty  of  making 
reparation  for  any  injury  that  may  ensue. 
When  one  enters  his  employment  in  a  subordi- 
nate situation,  and  agrees  to  be  subject  to  his 
orders,  either  directly  or  indirectly  given,  he 
has  a  right  to  expect  that  his  employer  will 
perform  the  duty  resting  upon  him,  to  furnish 
suitable  machinery  and  control  it  with  care  and 
prudence.  Whenever  the  law  recognises  duties, 
it  imposes  corresponding  obligations.  It  is  the 
duty  of  the  owner  to  superintend  and  control 
the  forces  he  employs,  and  the  duty  of  the  serv- 
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pliancea  for  the  business.  This  includes  the 
exercise  of  reasonable  care  in  furnishing  such 
appliances,  and  the  exercise  of  like  care  in 
keeping  the  same  in  repair  and  making  prop- 
er inspections  and  tests.  Second,  to  exer- 
else  like  care  in  providing  and  retaining  suffi- 
cient and  suitable  servants  for  the  business. 
Third,  to  establish  proper  rules  and  regula- 
tions for  the  service,  and  having  adopted 
such  to  conform  to  them.  All  the  foregoing 
duties,  it  will  be  observed,  are  included  in 
the  one  general  duty  of  the  master  to  provide 
a  safe  plant.  The  law  is  well  settled  that 
the  master  is  not  required  to  be  a  guarantor 
or  insurer  in  this  behalf;  but  is  only  re- 
quired to  employ  reasonable  and  ordinary 
care  in  selecti^ig  what  he  requires  and  is 
necessary  for  his  business.  I  will  add  that 
he  must  furnish  a  safe  place  in  which  his 
servant  is  to  work. 

The  doing  of  these  things  is  a  duty  of  the 
master  to  the  servant  for  the  latter's  safety. 
The  master  can  either  perform  these  duties 
personally,  or  he  may  delegate  their  per- 
formance to  someone  else,  whom  the  books 
call  vice  principal,  because  he  stands  as  to 
these  duties  in  the  place  of  his  master;  but 
if  either  fails  in  the  performance  of  duty  in 
any  of  these  respects,  and  damage  results 
to  a  servant,  the  master  must  answer.  If, 
however,  the  damaging  negligent  act  is  not 
one  of  the  things  which  rest  on  the  master 
aa  a  duty  to  the  servant,  it  is  the  act  purely 
of  a  fellow  servant,  and  the  injured  servant 
must  look  to  him,  not  to  the  master.  These 
duties  falling  on  the  master  to  perform  are 
called  in  the  law  books  nonassignable  duties, 
because  he  owes  them  to  th^  servant,  and  he 


oannot  assign  them  to  another  to  perform 
and  exempt  himself  from  liability  for  their 
misperformance.  These  duties  are  some- 
times spoken  of  as  duties  in  construction, 
preparation,  and  preservation,  as  contrasted 
with  mere  work  of  operation.  For  instance, 
the  construction  of  the  railroad  or  other 
work,  the  prepai^ation  of  machinery  and  im-  . 
plements  to  be  used  in  the  business,  the  pres- 
ervation of  the  track  or  working  place,  or 
machinery  and  appliances,  in  proper,  safe 
condition,  and  the  selection  of  proper  serv- 
ants to  work.  The  master  having  well  done 
his  duty  in  these  things,  their  handling  and 
use  in  the  prosecution  of  the  work  designed 
is  a  work  of  mere  operation,  and  this  work 
the  servants  must  perform  well  in  the  in- 
terest of  their  master  and  fellow  servants, 
and  if  one  fails  to  do  so,  and  injures  a  fellow 
servant,  the  master  is  not  liable,  since  he 
cannot  always  stand  by  and  watch  the  serv-' 
ant  in  his  every  act  in  the  carrying  on  or 
operation  of  the  business,  and  the  law  of  ne- 
cessity permits  him  to  commit  this  work  ot 
jnere  operation  to  other  hands.  To  illus- 
trate: the  employer  must  furnish  a  good 
wagon,  railroad  car,  or  brake,  or  mowing  ma- 
chine, and  failing  herein  to  the  injury  of  his 
employee  using  them  in  ignorance  of  de- 
ficiency, he  must  repair  the  injury;  but,  hav- 
ing them,  if  one  servant  by  their  careless  use 
injures  a  fellow  servant,  the  master  is  not 
to  repair  his  injury.  For  the  misuse  of 
these  things  by  a  sei'vant  the  master  would 
be  liable  to  strangers,  but  not  to  another 
servant,  because  when  he  entered  upon  the 
service  he  assumed  the  risks  and  dangers 
that  might  occur    in    the    business,  among 


ant  to  obey  and  perform  under  his  directions; 
and  certainly.  In  the  absence  of  positive  stipu- 
lations, the  law  win  not,  as  between  themselves, 
throw  those  which  belong  to  the  one  on  to  the 
other,  or  refuse  to  enforce  the  obligations 
which  either  may  have  Incurred.  As  corpora- 
tions can  act  only  through  their  agents  and  of- 
ficers authorized  to  exercise  the  functions  con- 
ferred by  their  charters,  there  is  much  force  in 
the  view  .  .  .  that  the  superintendent 
(and  conductor  when  running  a  train)  of  a 
railroad,  ought  to  be  regarded  as  the  proper  rep- 
resentatives of  the  company,  and  their  acts 
considered  as  those  of  the  company.  But  I  do 
not  thinic  It  necessary  to  insist  upon  this  posi- 
tion. Let  the  company  be  liable  only  upon  the 
maxim.  Respondeat  superior,  or  upon  the  obli- 
gations arising  out  of  the  contract  of  service, 
and  In  either  view  their  liability  for  injuries 
to  their  subordinates  caused  by  the  carelessness 
of  the  conductor  they  have  placed  over  them. 
In  charge  of  the  train.  Is,  in  our  opinion,  suffi- 
ciently apparent  This  conclusion  rests  whol- 
ly upon  the  idea  that  the  company,  from  the 
very  nature  of  the  contract  of  service,  is  under 
obligations  to  them,  as  well  as  they  to  the 
company :  and  that  amongst  these  obligations 
Is  that  of  superintending  and  controlling,  with 
skill  and  care,  the  dangerous  force  employed, 
upon  which  their  safety  so  essentially  depends. 
For  this  purpose  the  conductor  is  employed, 
and  in  this  he  directly  represents  the  company. 
They  contract  for  and  engage  his  care  and  skill. 
They  commission  him  to  exercise  that  dominion 
over  tlie  operations  of  the  train  which  essen- 
tially pertains  to  the  prerogatives  of  the  own- 
er; and  is  its  exercise  he  stands  in  the  place 
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of  the  owner,  and  is  In  the  discharge  of  a  duty 
which  the  owner,  as  a  man  and  a  party  to  the 
contract  of  service,  owes  to  those  placed  under 
him,  and  whose  lives  may  depend  on  his  fidel- 
ity. His  will  alone  controls  everything,  and  It 
Is  the  will  of  the  owner  that  his  intelligence 
alone  should  be  trusted  for  this  purpose.  This 
service  is  not  common  to  him  and  the  hands 
placed  under  him.  They  have  nothing  to  do 
with  It.  Ills  duties  and  their  duties  are  en- 
tirely separate  and  distinct,  although  both  neces- 
sary to  produce  the  result.  It  is  his  to  com- 
mand, and  theirs  to  obey  and  execute.  No 
service  is  common  that  does  not  admit  a  com- 
mon participation ;  and  no  servants  are  fellow 
servants  when  one  is  placed  in  control  over  the 
other.  The  servants  employed  to  execute  can- 
not recover  for  injuries  arising  from  a  failure 
In  that  part  of  the  business  committed  to  then, 
because  it  is  their  failure,  and  not  that  of  their 
employer ;  and  although  it  should  happen  from 
the  negligence  of  but  one  of  them,  yet  each 
one  entered  the  common  service  with  a  knowl- 
edge that  others  must  be  engaged,  and  they 
were  Jointly  bound  to  perform  what  was  Jointly 
Intrusted  to  them,  and  .public  policy  may  he 
concerned  in  their  keeping  a  supervision  over 
each  other  for  the  purpose.  But  how  this  cse 
be  made  to  extend  to  the  conductor,  over  whose 
acts  they  have  no  supervision  or  control,  and 
are  not  presumed  to  be  possessed  of  the  requi- 
site Intelligence  for  the  purpose,  we  are  wholly 
unable  to  see ;  and  equally  so,  how  the  safety 
of  travelers  is  likely  to  be  Jeopardized  by  add- 
ing to  the  responsibility  of  the  conductor  for 
his  carelessness  that  of  the  company  that  places 
him  in  newer." 
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them  the  danger  that  he  might  receive  in- 
juries from  the  negligence  of  a  fellow  serv- 
ant. It  would  be  unjust  to  make  the  master 
an  insurer  of  every  servant  against  the  neg- 
ligence of  every  act  of  other  servants,  in 
many  instances  numbering  thousands,  work- 
ing over  hundreds  of  miles  or  a  wide  area  of 
territory,  the  master  necessarily  himself  ab- 
sent. What  man  or  corporation  engaged  in 
any  business  could  endure  such  danger  and 
burden?  It  would  be  a  crying  injustice  to 
the  farmer,  merchant,  coal  operator,  rail- 
road or  steamboat  company,  to  all  business 
operators.  The  law  is  severe  enough  in 
holding  employers  responsible  for  good  track, 
machinery,  etc.,  as  above  stated,  without 
making  them  guarantors  for  the  acts  of 
every  servant.  You  cannot  make  the  master 
liable  for  an  act  of  mere  operation,  no  mat- 
ter by  what  servant  done;  you  cannot  exempt 
him  for  an  act  not  one  of  mere  operation, 
but  of  his  personal  duty,  though  done  by  any 
servant.  If  he  does  the  act  in  person,  he  is 
liable,  regardless  of  the  character  of  the  act. 
1  Wharton,  Nej?.  §  205;  Beach,  Contrib.  Neg. 
$§  302,  303.  This  is  the  rule  of  reason  and 
justice.  It  is  supported  by  the  great  vol- 
ume of  authority  in  text  writers  and  deci- 
sions. But  another  rule  has  been  followed 
to  a  very  considerable  extent,  known  as  the 
rule  of  "superior  servant;**  that  is,  where 
the  negligent  servant  in  grade  of  employ- 
ment is  superior  to  the  injured  one,  or  where 
one  servant  is  placed  by  the  master  in  a  po- 
sition of  subordination  and  subject  to  the 
orders  and  control  of  another  in  such  a  way 
and  to  such  an  extent  that  the  servant  so 
placed  in  control  may  reasonably  be  regarded 


as  representing  the  master,  as  his  alter  effo, 
or  vice  principal,  and  the  inferior  servant 
is  injured  by  the  negligence  of  the  superior 
servant,  the  master  is  liable.  This  rule,  as 
McKinney  on  Fellow  Servants,  §  43,  says, 
has  produced  endless  confusion,  and  is  fa- 
vored by  many  text  writers,  and  adopted  by 
the  southern  and  western  courts,  and  by  the 
United  States  Supreme  Court;  but,  on  the 
other  hand,  the  entire  doctrine  of  the  lia- 
bility of  the  master  for  a  superior  servant's 
tort  to  an  inferior  is  repudiated  by  courts 
whose  number  and  authority  outweigh  those 
favoring  the  doctrine.  But  since  Mr.  Mc- 
Kinney wrote  that  rule  has  been  overthrown 
by  a  change  in  the  Supreme  Ck)urt  of  the 
United  States,  whose  decision  in  the  case  of 
Chicago,  M,  d  St,  J\  R.  Co.  v.  Ross,  112  U. 
S.  377,  28  L.  ed.  787,  6  Sup.  Ct.  Rep.  184, 
has  been  the  parent  of  much  erroneous  deci- 
sion upon  this  subject.  That  case  held  that 
a  conductor  was  a  vice  principal,  standing 
in  the  shoes  of  the  master,  because  given  au- 
thority and  control  over  his  train  and  of 
other  employees  on  it,  to  direct  and  order 
them,  and  was  thus  a  superior  servant 
clothed  with  the  authority  of  the  master,  and 
that  his  negligent  act,  injuring  other  serv- 
ants, rendered  the  master  liable,  because  he 
was  a  superior  fellow  servant.  Thifi  doc- 
trine did  not  render  the  question  of  the  mas- 
ter's liability  or  nonliability  dependent  on 
the  true  principle,  that  is,  an  inquiry  wheth- 
er the  act  performed  by  the  conductor  was 
one  of  duty  to  other  servants,  or  one  of  mere 
conduct  or  operation  of  the  business,  but  the 
simple  fact  that  he  controlled  the  train  and 
could  direct  and  order  other  servants  made 


Fall  approval  was  then  expressed  of  the 
Scotch  decision  in  Dixon  v.  Ranken  (SeFS.  Cas. 
1852)  1  Am.  Ry.  Cos.  669.  which  was  after- 
wards overruled  by  the  House  of  Lords  In  Bar- 
ton's HIII  Coal  Co.  V.  Reld  (1858)  3  Macq.  H. 
L.  Cas.  266,  4  Jar.  N.  S.  767. 

The  court  then  proceeded  as  follows :  "While 
the  principle  of  respondeat  superior  Is  as  old 
as  the  law  Itself,  it  is  everywhere  admitted  that 
no  exception  to  Its  operation  as  is  now  con- 
tended for  was  ever  asserted  until  the  case  of 
Priestley  v.  Fowler  (1837)  3  Mees.  &  W.  1, 
Murph.  &  H.  805,  1  Jur.  987,  was  decided. 
That  case,  and  those  made  upon  Its  authority 
In  England  and  America,  have  all  proceeded 
upon  the  general  ground  of  exempting  the  mas- 
ter from  responsibility  to  one  servant  for  In- 
juries arising  from  the  carelessness  of  another 
engaged  in  the  common  service,  because  the 
servant,  by  his  contract,  takes  these  risks  upon 
himself.  None  of  them  have  In  terms  declared 
that  he  Is  not  liable  for  the  negligent  and  care- 
less conduct  of  him  to  whom  he  delegates  the 
power  of  control  and  command  over  them.  The 
court  whose  authority  has  been  most  relied  on 
In  this  country  has  expressly  refused  to  declare 
It.  Kven  to  this  extent  the  doctrine  has  been 
resolutely  resisted  at  every  step  by  distin- 
guished Jurists.  To  speak  of  It,  therefore,  as 
a  settled  principle  of  the  common  law.  Is  to 
confound  ideas.  To  adopt  It  without  a  convic- 
tion of  Its  Justice  and  propriety  is  to  abuse  the 
power  with  which  the  law  has  invested  us. 
Our  plain  duty  Is  to  endeavor  to  ascertain  the 
true  nature  of  the  relation  between  the  parties, 
and  the  Inherent  elements  of  the  contract  o^ 
which  it  is  founded,  and  from  tbem  deduce  the 
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principle  that  ought  to  govern.  .  .  .  Tested 
In  this  manner.  It  seems  to  as  clear,  In  a  case 
like  the  present,  that,  as  between  the  company 
and  those  employed  to  labor  In  subordinate 
situations  under  the  control  of  a  superior,  two 
distinct  classes  of  obligations  arise — the  one 
resting  upon  the  company,  and  the  other  upon 
the  servants — and  both  founded  upon  what 
each,  cither  expressly  or  Impliedly,  has  agreed 
to  do  in  execution  of  the  contract.  It  is  the 
duty  of  the  company  to  furnish  suitable  ma- 
chinery and  apparatus,  and,  as  they  reserve  the 
government  and  control  of  the  train  to  them- 
selves, and  intrust  no  part  of  it  to  these  serv- 
ants, to  control  it  and  them  with  prudence  and 
care.  As  the  necessity  for  this  prudence  and 
care  is  constant  and  continuing,  the  obligation 
Is  performed  only  when  It  Is  constantly  exer- 
cised, and  they  cannot  rid  themselves  of  It  by 
devolving  this  power  upon  the  conductor.  If 
they  Intrust  him  with  Its  exercise.  In  the  lan- 
guage of  Judge  Story,  they  'in  effect  warrant 
his  fidelity  and  good  conduct.'  It  Is  the  duty 
of  the  servants  to  obey  the  orders  of  the  supe- 
rior thus  placed  over  th^m.  and  to  perform  as 
he  shall  direct.  If  they  fail  to  do  this,  and 
Injure  each  other,  they  violate  their  engagements 
to  the  company,  and  are  alone  aoswerable  for  the 
wrongs  they  may  do.  In  such  case  there  Is  no 
failure  of  the  company  to  do  what,  as  between 
them  and  these  servants  it  was  understood  they 
should  do,  when  the  servants  entered  the  serv- 
ice. But  they  cannot  be  made  to  bear  losses 
arising  from  carelessness  In  conducting  the 
train,  over  which  their  employer  gave  them  no 
power  or  control,  either  separately  or  col  lee 
tively,  until  we  are  prepared  to  say  that  Jos- 
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the  master  liable,  although  it  is  plain  that 
that  conductor  did  only  his  part  in  the  mere 
management  and  operation  of  the  train  along 
with  brakemen  and  other  trainmen.  It  made 
the  grade  or  control  of  the  conductor,  be- 
cause in  some  respects  superior,  the  control- 
ling element.  Mr.  Bailey,  in  bis  work  on 
Master's  Liability  for  Injuries  to  Servant,  p. 
230,  says  that  in  the  Ross  Case  a  wide  de- 
parture from  the  true  principle  was  made, 
and  that  perhaps  no  decision  of  that  court 
created  greater  surprise  in  the  profession; 
that  its  influence  had  been  wide,  many  states, 
after  years  of  uncertainty,  adopting  its  rule 
as  the  correct  solution  of  a  vexed  problem, 
and  that  it  was  prophesied  by  many  jurists 
and  lawyers  that  this  doctrine  would  be  tem- 
porary and  of  short  duration;  that  it  was 
rendered  by  a  divided  court,  five  to  four,  and 
the  reasoning  of  the  court  not  satisfactory. 
That  prophesy  of  its  short  duration  was  not 
Song  in  being  realized.  In  Baltimore  d  0. 
H.  Co.  V.  Baugh,  149  U.  S.  368,  37  L.  ed.  772, 
13  Sup.  Ct.  Kep.  914,  it  was  virtually  re- 
pudiated, being  limited  to  the  particular 
facts  of  the  Ross  Case,  and  held  not  a  rule  of 
general  application.  The  court  said  that 
^'so  far  as  the  matter  of  the  master's  exemp- 
tion from  liability  depends  upon  whether  the 
negligence  is  one  of  the  ordinary  risks  of  the 
employment,  and,  thus  assumed  by  the  em- 
ployee, it  includes  all  co-workers  to  the  same 
end,  whether  in  control  or  not.  But  if  Ihe 
fact  that  the  risk  is  or  is  not  obvious  does 
not  control,  what  test  or  rule  is  there  which 
determines?  Rightfully  this, — ^there  must  be 
some  personal  wrong  on  the  part  of  the  mas- 
ter, some  breach  of  positive  duty  on  his  part. 


If  he  discharees  all  that  may  be  called  posi- 
tive  duty,  and  is  himself  guilty  of  no  neglect, 
it  would  seem  as  though  he  was  absolved 
from  all  responsibility,  and  that  the  party 
who  caused  the  injury  should  be  himself 
alone  responsible."  The  court  quotes  with 
approval  the  opinion  of  the  supreme  court 
of  Kansas,  as  furnishing  the  true  rule:  "A 
master  assumes  the  duty  towards  his  servant 
of  exercising  reasonable  care  and  diligence 
to  provide  the  servant  with  a  reasonably  safe 
place  at  which  to  work,  with  reasonably  safe 
machinery,  tools,  and  implements  to  work 
with,  with  reasonably  safe  materials  to  work 
upon,  and  with  suitable  and  competent  fel- 
low servants  to* work  with  him ;  and  when  the 
master  has  properly  discharged  these  duties, 
then,  at  common  law,  the  servant  assumes 
all  the  risks  and  hazards  incident  to  or  at- 
tendant upon  the  exercise  of  the  particular 
employment  or  the  performance  of  the  par- 
ticular work,  including  those  risks  and  haz- 
ards resulting  from  the  possible  negligence 
and  carelessness  of  his  fellow  servants  and 
coemployees.  And  at  common  law,  whenever 
the  master  delegates  to  any  officer,  servant, 
agent,  or  employee,  high  or  low,  the  perform- 
ance of  any  of  the  duties  above  mentioned, 
which  really  devolve  upon  the  master  him- 
self, then  such  officer,  servant,  agent,  or  em- 
ployee stands  in  the  place  of  the  master,  and 
becomes  a  substitute  for  the  master,  a  vice 
principal,  and  the  master  is  liable  for  his  acts 
or  his  negligence  to  the  same  extent  as 
though  the  master  himself  had  performed 
the  acts  or  was  guilty  of  the  negligence. 
But  at  common  law,  where  the  master  him- 
self has  performed  his  duty,  the  master  is 


tice  and  public  policy  require  the  consequences 
of  duty  omitted  by  one  party  to  be  visited  apon 
tbe  other,  although  stripped  of  all  power  to  pre- 
vent such  consequences." 

The  doctrine  thus  established  was  reiterated 
In  Dick  V.  Indianapolis.  C.  ft  L.  R.  Co.  (1882) 
38  Ohio  St.  389 ;  Lake  Shore  ft  M.  8.  R.  Co.  v. 
Knittal  (1878)  33  Ohio  St.  468;  Lake  Shore  ft 
M.  S.  R.  Co.  V.  Spanglea-  (1886)  44  Ohio  St. 
471,  58  Am.  Rep.  833.  8  N.  E.  467. 

In  the  last-cited  case  the  court  pronounced 
Invalid  a  contract  by  which  the  employees  of  a 
railway  company  stipulated  that  it  should  not 
be  liable  for  Injuries  caused  by  a  conductor's 
negligence.  This  conclusion  was  based  on  the 
theory  that  the  earlier  decisions  establishing 
the  ''superior  servant"  doctrine  proceeded  upon 
grounds  of  public  policy. 

The  logic  of  the  court,  however,  seems  to  be 
<^  rather  questionable  soundness.  So  far  as 
public  policy  was  a  factor  In  these  decisions, 
their  rationale,  as  will  be  seen  from  the  above 
extracts,  was  that  these  considerations  to  which 
the  doctrine  of  common  employment  is  ulti- 
mately referable  were  not  applicable  to  a  case 
where  the  negligent  exercises  control  over  the 
Injured  one.  In  other  words,  public  policy  does 
not  require  that  the  principle  expressed  in  the 
maxim  Respondeat  superior  should  in  this  In- 
stance be  subjected  to  that  qualification  which 
the  law  deems  expedient  where  no  control  Is 
exercised.  How  can  It  be  said  that  decisions 
which  were  virtually  to  the  effect  that  public 
policy  could  not  be  adduced  as  a  reason  for  lim- 
iting the  scope  of  a  general  rule  of  law  Implied- 
ly determined  that  this  general  rule  shall  pre- 
vail against  even  an  express  agreement  of  the 
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parties?  The  situation,  it  Is  submitted,  Is  here 
essentially  different  from  that  In  which  a  doc- 
trine is  based  directly  on  grounds  of  public  pol- 
icy. 

The  "superior  servant"  doctrine  has  also  been 
applied  to  the  case  of  a  conductor  in  Nebraska. 
Chicago,  St.  P.  M.  ft  O.  R.  Co.  v.  Lundstrom 
(1884)  16  Neb.  254,  40  Am.  Rep.  718.  20  N.  W. 
198  (conductor  of  construction  train  sent  a 
laborer  into  a  cut  when  a  train  was  known  to 
be  due)  :  Burlington  ft  M.  River  R.  Co,  v.  Crock- 
ett (1886)  19  Neb.  138,  26  N.  W.  921  (conduct- 
or of  gravel  train  neglected  to  station  a  watch- 
man to  give  notice  of  danger  from  a  bank  cav- 
ing In  and  the  under  boss  of  the  train  was  killed 
by  an  earthslide)  :  Clark  v.  Hughes  (1897)  51 
Neb.  780,  71  N.  W.  770  (negligent  signaling  to 
back  cars  while  brakeman  was  coupling). 

In  Missouri.  Miller  v.  .  Missouri  P.  R.  Co. 
(1891)  109  Mo.  350,  19  S.  W.  58  (conductor  of 
material  train  without  warning  gave  signal  to 
start  train,  the  result  being  that  a  laborer,  who 
was  stepping  from  one  car  to  another,  was  Jerked 
off  and  run  over).  The  court  said:  "Where 
the  master  gives  to  a  person  power  to  superin- 
tend, control,  and  direct  the  men  engaged  in  the 
performance  of  work,  such  person  is,  as  to  the 
men  underneath  him,  a  vice  principal,  and  It 
can  make  no  difference  whether  he  Is  called  a 
superintendent,  conductor,  boss,  or  foreman. 
For  his  negligent  acts  and  omissions  in  peifoim- 
Ing  the  duties  of  the  master,  the  master  Is  lia- 
ble." 

In  Illinois.  Chicago  ft  N.  W.  R.  Co.  v.  Sny- 
der (1886)  117  111.  376,  7  N.  B.  604  (conduct- 
or is  chargeable  with  the  negligence  of  Ub-  sub- 
ordinates,   and    cannot    recover    for   an    Injury 
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not  liable  to  any  one  of  his  serrants  for  the 
acts  or  negligence  of  any  mere  fellow  serv- 
ant, or  coemployee  of  such  servant,  where 
the  fellow  servant  or  coemployee  does  not 
sustain  this  representative  relation  to  the 
master."  The  court  said:  "Prima  facie, 
all  who  enter  into  the  employ  of  a  single 
master  are  engaged  in  a  common  service  and 
are  fellow  servants,  and  some  other  line  of 
demarcation  than  that  of  control  must  ex- 
ist to  destroy  the  relation  of  fellow  serv- 
ants." 

In  the  later  case  of  Northern  P.  R.  Co,  v. 
Hamhly,  154  U.  S.  34&,  38  L.  ed.  1009,  14 
Sup.  Ct.  Rep.  983,  a  day  laborer  of  the  com- 
pany working  on  a  section  force  was  held  a 
fellow  servant  of  an  engineer  and  conductor 
of  a  passenger  train,  and  it  was  held  that 
that  laborer  could  nob  make  the  company  li- 
able for  the  negligence  of  the  engineer  or  con- 
ductor. Justice  Brown  there  shows  that,  as 
between  laborers  upon  a  railroad  traok  and 
the  conductor  or  other  employees  of  a  mov- 
ing train,  the  courts  of  most  of  the  states  re- 
gard them  as  fellow  servants,  but  in  some 
otherwise.  This  case  is  contrary  to  the  Ross 
Case  and  overrules  it.  In  the  later  case  of 
Central  R.  Co.  v.  Keegan,  160  U.  S.  259,  40 
L.  ed.  418,  16  Sup.  Ct.  Rep.  269,  it  was  held 
that  one  of  a  force  of  men  in  the  service  of 
a  railroad  company,  employed  in  coupling 
and  uncoupling  cars  under  the  orders  of  one 
of  them,  receiving  an  injury  from  the  negli- 
gence of  the  boss,  could  not  hold  the  com- 
f>any  liable  because  the  boss  and  he  were  fel- 
ow  servants.    The   court   repeats   tho  rule 


that  the  rightful  test  is  whether  ''the  negli- 
gent  act  constituted  a  breach  of  positive  duty 
owing  by  the  master,  such  as  that  of  takins 
fair  and  reasonable  precautions  to  surround 
his  employees  with  fit  and  careful  cowork- 
ers and  the  furnishing  to  such  employees  of 
a  reasonably  safe  place  to  work,  ai^  reason- 
ably safe  tools  or  machinery,  thus  making 
the  question  of  liability  of  an  employer  for 
an  injury  to  his  employee  turn  rather  on  the 
character  of  the  alleged  negligent  act  than 
on  the  relations  of  the  employees  to  each 
other,  so  that  if  the  act  is  one  done  in  the 
discharge  of  some  positive  duty  of  the  mas- 
ter to  the  servant,  then  negligence  in  the  act 
is  the  negligence  of  the  master;  but  if  it  be 
not  one  in  the  discharge  of  such  positive 
duty,  then  there  should  be  some  personal 
wrong  on  the  part  of  the  employer  before  he 
is  liable  therefor."  And,  in  the  still  later 
case  of  Northern  P.  R.  Co.  v.  Peterson,  162 
U.  S.  346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843, 
the  court  carefully  and  pointedly  reviews 
this  subject,  and  lays  down  tlfe  doctrine  that 
a  foreman  of  a  gang  of  laborers,  having  in 
charge  the  superintendence  of  the  gang  in 
working,  with  power  te  hire  and  discharge 
hands,  and  exclusive  charge  of  their  direc- 
tion and  management  in  their  employment, 
is  a  fellow  servant  in  fact  and  law  with 
others  of  the  gang,  and  that  the  company  is 
not  liable  for  an  injury  received  by  one  of 
them  from  the  negligence  of  the  forennui  be- 
cause of  their  fellow  servantcy.  The  court 
went  on  to  define  the  duties  of  a  railroad 
company  as   master   toward   ite  employees. 


partly  caused  by  such  negligence,  although  the 
negligence  of  an  employee  Ln  another  depart- 
ment was  a  co-operating  cause  of  the  accident). 

In  Tennessee.  East  Tennessee  &  W.  N.  C.  R. 
Co.  V.  Collins  (1886)  86  Tenn.  227,  1  S.  W. 
888  (cars  negligently  baciced  against  each  other 
— rule  here  applied  to  engineer  in  charge  of 
train)  :  Illinois  C.  R.  Co.  v.  Spence  (1893)  93 
Tenn.  173,  23  S.  W.  211. 

But  the  later  decisions  of  this  court  exhibit 
a  decided  tendency  to  break  away  from  the 
''superior  servant"  rule,  properly  so  called,  and 
to  establish  between  the  personal  and  official 
negligence  of  the  superior  a  distinction  which 
carries  them  very  close  to  the  cases  which 
lay  down  the  doctrine  that  the  true  test  of  vice 
principalshlp  Is  the  character  of  the  act  which 
was  negligently  done  (see  II.  d,  infra). 

The  mere  superiority  of  grade  or  work  of  a 
superior  servant  through  whose  negligence  an 
inferior  has  been  Injured  will  not,  it  is  held,  de- 
termine the  liability  of  the  common  employer, 
but  the  negligence  must  be  In  regard  to  some 
duty  to  the  inferior  imposed  by  law  upon  the 
master,  and  by  him  Intrusted  to  the  negligent 
superior.  Coal  Creelc  Mln.  Co.  v.  Davis  (1891) 
90  Tenn.  711,  18  S.  W.  387.  See  also  Louis- 
ville ft  N.  R.  Co.  V.  Lahr  (1888)  86  Tenn.  835, 
6  S.  W.  663. 

These  rulings,  however,  depend  on  the  theory 
that  the  duty  to  use  care  In  giving  orders  Is 
one  of  the  master's  assignable  duties,  and  In  this 
respect  the  position  of  the  court  differs  from 
that  of  most  of  the  courts  which  adopt  the  doc- 
trine Just  referred  to.  Compare  the  remarks 
supra  with  reference  to  the  Ohio  rule. 

The  Supreme  Court  of  North  Carolina  has 
scarcely  been  consistent  In  its  rulings. 

In  Dobbin  v.  Richmond  ft  D.  R.  Co.  (1879) 
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81  N.  C.  446,  81  Am.  Rep.  512,  a  railroad  com- 
pany was  held  liable  for  Injuries  received  by 
a  train  hand  owing  to  the  negligence  of  one  who 
was  superintendent,  engineer,  conductor,  and 
master  af  a  gravel  train.  The  reasoning  in  the 
opinion  indicates  that  the  effect  which  the 
court  ascribed  to  the  negligent  servant's  posses- 
sion of  a  power  to  control  the  injured  servant 
was  virtually  the  same  as  that  which  is  at- 
tributed to  this  factor  in  the  United  States 
courts.  The  servant  "does  not  undertake  to  in- 
cur the  risks  that  may  result  from  the  negli- 
gence of  the  master,  or  such  person  to  whom 
he  may  choose  to  delegate  his  authority  in  that 
branch  or  department  of  business  in  which  he 
is  engaged.  To  impute  the  negligence  of  such 
an  agent  to  the  master,  he  must  be  more  than 
a  mere  foreman  to  oversee  a  batch  of  hands,  di- 
rect their  work  under  the  supervision  of  the 
master,  see  that  they  perform  their  duty,  and. 
In  case  of  dereliction,  report  them.  He  must 
have  entire  management  of  the  business,  such 
as  the  right  to  employ  bands  and  discharge 
them,  and  direct  their  labor,  and  purchase  mate- 
rials, etc  He  must  be  an  agent  clothed  in  this 
respect  with  the  authority  of  the  master,  to 
whom  the  laborers  are  put  In  subordination^ 
and  to  whom  they  owe  the  duty  of  obedience. 
Such  an  agent  is  what  is  known  as  a  *middle- 
man,*  who,  as  well  as  the  laborer,  is  the  serv- 
ant of  the  master,  and  although  he -may  work 
with  the  laborer  in  furthering  the  common  busi- 
ness of  the  master,  he  is  yet  not  a  'fellow  serv- 
ant' In  the  sense  of  that  term  as  used  by  the 
courts,  because  he  represents  the  master  in  his 
authority  to  direct,  control,  and  manage  the 
business." 

A  few  years  later,  however,  the  court  com- 
mitted itself  to  a  doctrine  which  is  virtually 
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and  says  that  "the  general  rule  is,  that  those 
entering  into  the  service  of  a  common  master 
become  thereby  engaged  in  a  common  service, 
and  are  fellow  servants,  and  prima  facie,  the 
common  master  is  not  liable  for  the  negli- 
gence of  one  of  his  servants  which  has  re- 
sulted in  an  injury  to  a  fellow  servant. 
There  are,  however,  some  duties  which  a 
master  owes,  as  such,  to  a  servant  entering 
his  employment.  He  owes  the  duty  to  pro- 
tect such  servant  with  a  reasonably  safe 
place  to  work  in,  having  reference  to  the 
character  of  the  employment  in  which  the 
servant  is  engaged.  He  also  owes  the  duty 
of  providing  reasonably  safe  tools,  appli- 
ances, and  machinery  for  the  accomplish- 
ment of  the  work  necessary  to  bo  done.  He 
must  exercise  proper  diligence  in  the  employ- 
ment of  reasonably  safe  and  competent  men 
to  perform  their  respective  duties,  and  it 
has  been  held  in  many  states  that  the  mas- 
ter owes  the  further  duty  of  adopting  and 
promulgating  safe  and  proper  rules  for  the 
conduct  of  his  business,  including*  the  gov- 
ernment of  the  machinery  and  the  running 
of  trains  on  a  railroad  track.  If  the  master 
be  neglectful  in  any  of  these  matters,  it  is  a 
n^lect  of  a  duty  which  he  personally  owes 
to  his  employees,  and  if  the  employee  suf- 
fer damage  on  account  thereof  the  master  is 
liable.  If,  instead  of  personally  performing 
these  obligations,  the  master  engages  an- 
other to  do  them  for  him,  he  is  liable  for  the 
neglect  of  that  other,  which,  in  such  case,  is 
not  the  neglect  of  a  fellow  servant,  no  matter 
what  his  position  as  to  other  matters,  but  is 


the  neglect  of  the  master  to  do  those  thlnga 
which  it  is  the  duty  of  the  master  to  perform 
as  such. 

In  addition  to  the  liability  of  the  master 
for  his  neglect  to  perform  these  duties,  there 
has  been  laid  upon  him  by  some  courts  a  fur- 
ther liability  for  the  negligence  of  one  of  his 
servants  in  charge  of  a  separate  department 
or  branch  of  business  whereby  another  of  his 
employees  has  been  injured,  even  though  the  • 
neglect  was  not  of  that  character  which  the 
master  owed  in  his  capacity  as  master  to  the 
servant  who  was  injured.  In  such  case  it 
has  been  held  that  the  neglect  of  the  superior 
officer  or  agent  of  the  master  was  the  neglect 
of  the  master,  and  was  not  that  of  the  co- 
employee,  and  hence  that  the  servant,  wha 
was  a  subordinate  in  the  department  of  the 
officer,  could  recover  against  the  common 
master  for  the  injuries  sustained  by  him  un- 
der such  circumstances."  The  syllabus  in 
that  case  says:  "The  previous  cases  in  this- 
court  on  this  subject  examined,  and  found  to 
determine  the  following  points  as  to  the  liar 
bility  of  a  railroad  company  for  injuries  to- 
an  employee  alleged  to  have  been  caused  by 
the  negligence  of  another  employee  while  the 
injured  person  was  in  the  performance  of 
his  ordinary  duties: 

"  ( 1 )  That  the  mere  superiority  of  the  neg- 
ligent employee  in  position  and  in  the  power 
to  give  orders  to  subordinates  is  not  m 
ground  for  such  liability. 

"  ( 2. )  That  in  order  to  form  an  exception 
to  the  general  law  of  nonliability,  the  person 
whose  neglect  caused  the  injury  must  be  one- 


ondlstlDguishable  from  that  of  Ohio,  by  Its  de- 
dslon  In  Cowles  ▼.  Richmond  ft  D.  R.  Co. 
(1881)  84  N.  C.  809,  87  Am.  Rep.  620,  where 
a  railway  company  was  held  liable  for  injuries 
received  by  a  brakeman  owing  to  the  negli- 
gence of  an  engineer  in  charge  of  a  train.  The 
argument  of  the  court  was  as  follows:  "In 
entering  the  service  of  the  defendant,  the  plain- 
tiff might  be  and  Is  presumed  to  understand 
and  take  upon  himself  every  risk  naturally 
pertaining  to  such  service ;  and,  amongst  others, 
that  which  may  proceed  from  the  possible  care- 
lessness of  such  fellow  servants  as  he  must 
know,  from  the  very  nature  of  the  employment, 
he  may  be  required  to  associate  with  In  the 
performance  of  his  duties.  But  no  such  pre- 
sumption is  or  should  be  raised  of  his  unwill- 
ingness to  assume  the  risk  growing  out  of  the 
possible  negligence  of  one  who,  while  a  servant 
to  their  common  master,  stands  to  himself  in 
the  light  of  a  superior  whose  commands  and 
directions  he  is  bound  to  obey :  for  so  to  hold, 
In  the  case  of  a  corporation  like  this  defendant, 
which  can  only  operate  through  its  agents  and 
employees,  would  be  to  absolve  It  from  all  re- 
sponsibility to  those  in  its  employment." 

Compare  also  Patton  v.  Western  N.  C.  R.  Co. 
(1887)  96  N.  C.  455,  1  S.  B.  863,  where  a  track- 
man who  was  Injured  by  Jumping  from  a  mov- 
ing hand  car  in  obedience  to  the  orders  of  his 
foreman  was  held  entitled  to  recover  from  the 
company. 

As  this  case,  though  not  strictly  within  the 
scope  of  this  note,  contains  a  specially  elabo- 
rate presentment  of  the  theories  of  this  court, 
it  will  be  worth  while  to  make  some  lengthy 
extracts  from  the  opinion  :  "There  seems  to  be 
no  well-settled  rule  that  classifies  the  agents 
and  servants  of  a  common  employer,  whether 
46  L.  R.  A. 


natural  or  artificial,  first.  Into  such  as  have 
authority  to  represent,  act  for  and  in  the  place 
of  the  employer  In  respect  to  the  persons,  busi- 
ness, matters,  and  things  wherewith  they  are 
charged ;  and  secondly,  such  as  have  no  sucb 
authority,  but  are  merely  fellow  servants.  But 
without  regard  to  such  rule,  there  Is  no  reason 
why  such  authority  may  not  be  specially  con- 
ferred upon  any  such  agent  or  servant.  In  this 
case  the  burden  of  proving  the  authority — Ita 
extent  and  compass — by  competent  evidence 
would  rest  upon  the  party  alleging  It,  unlesa 
the  nature  of  the  agency  or  employment  Im- 
plied Its  existence  and  extent.  Thus,  an  em- 
ployer might  confer  upon  a  particular  laborer, 
charged  to  do  a  particular  sort  of  service,  but 
who  simply  by  the  nature  ot  his  employment 
would  have  no  authority  to  represent  or  bind 
his  principal  in  any  respect,  power  to  employ 
other  like  laborers  with  himself  to  do  the  serv- 
ice to  be  done,  to  direct  and  command  them 
when,  where,  and  how  to  work,  to  control  and 
superintend  them,  and  to  discharge  them  from 
employment  In  his  discretion,  although  he 
should  labor  with  and  as  one  of  them.  And 
there  can  be  no  question  that  the  employer 
would  be  answerable. for  the  misfeasance  or  non- 
feasance of  such  agent  in  the  course  of  his  em- 
ployment, and  In  the  ei^erclse  of  the  power 
thus  conferred  upon  hint.  This  is  so  because 
the  tment  in  such  case  would  be  expressly  au- 
thorized to  represent,  act  for  and  In  the  place 
of  his  employer  In  the  business  designated,  and 
within  the  compass  of  the  power  conferred. 
And  so  in  the  case  before  us,  although  the  sec- 
tion master  or  foreman  might  not  have  author- 
ity, arising  from  the  nature  of  his  employment, 
to  bind  the  defendant  for  his  acts  toward  and 
his  commands  to  his  fellow  servants,   yet,   If 


646 


Wsar  YiReiNiA  Sctprbmb  Coubt  op  Apfkai^. 


who  was  clothed  with  the  control  and  man- 
agement of  a  district  department,  and  not  of 
a  mere  separate  piece  of  work  in  one  of  the 
branches  of  service  in  a  department. 

"  ( 3. )  That  when  the  business  of  the  mas- 
ter is  of  such  great  and  diversified  extent 
that  it  naturally  and  necessarily,  separates 
itself  into  departments  of  service,  the  per- 
sons placed  by  the  master  in  charge  of  these 
•  separate  branches  and  departments  and 
given  control  therein  may  be  considered, 
with  reference  to  employees  under  them, 
vice  principals  and  representatives  of  the 
master  as  fully  as  if  the  entire  business  of 
the  master  were  placed  by  him  under  one 
superintendent." 

On  these  principles  in  the  case  of  Northern 
P,  R.  Co.  V.  Charleaa,  162  U.  S.  359,  40  L. 
«d.  999,  16  Sup.  Ct.  Rep.  848,  it  was  held 
that  a  laborer  in  a  gang  riding  in  a  hand  car 
over  the  road  to  inspect  the  road,  injured  by 
a  collision  with  a  freight  train,  could  not  re- 
<x>ver  from  the  company  for  negligence  of  its 
servants  on  the  freight  train  to  give  signals  of 
its  approach,  because  those  servants  were  fel- 
low servants,  nor  could  he  recover. for  negli- 
■gence  of  the  foreman  in  running  the  hand 
irar  at  too  high  a  rate  of  speed,  because  he, 
too,  was  a  fellow  servant  with  the  injured 
party.  Thus  the  Supreme  Court  has  re- 
pealled its  departure  from  the  true  rule,  and 
now  leads  in  the  announcement  of  the  true 
rule  in  these  repeated  latest  decisions. 
That  the  Rosa  Case  was  overruled  in  the 
Baugh  Case  is  admitted  in  the  Baugh  Case 


in  the  dissenting  opinion  of  Justice  Field, 
who  wrote  the  opinion  in  the  Ross  Case.  It 
must  not  be  supposed  that  the  Supreme 
Court  in  these  cases  was  acting  on  the  l^^l 
decisions  in  the  states  from  which  the  cases 
came,  for  in  the  Baugh  Case  it  is  expressly 
ruled  that  it  was  a  question  of  general,  not 
local,  law,  and  the  principles  enunciated 
were  those  of  the  general  aiMl  not  local  ^aw. 

After  completing,  but  before  delivery  of 
this  opinion,  I  discover  that  on  15th  Febru- 
ary, 1897,  the  United  States  Supreme  Court, 
in  Oakes  v.  Mase,  105  U.  S.  363,  41  L.  ed. 
746,  17  Sup.  Ct.  Rep.  345,  held  that  an  en- 
gineer on  one  train  is  a  fellow  servant  with 
a  conductor  on  another  on  same  road,  cit- 
ing the  four  cases  I  cite  above,  thus  adhering 
to  their  doctrine.     Only  one  judge  di^ssented. 

1  believe  this  doctrine,  as  an  original  prop- 
osition, correct.  However,  if  the  highest 
court  in  the  land,  upon  this  question,  aris- 
ing, not  in  one  state,  but  daily  in  every 
state,  had  not  changed  its  rulings,  as  our 
former  cases  followed  it,  I  should  not  favor 
a  departure  from  those  cases.  But  how  can 
we  stand  out  against  that  court  in  its  latest 
position  upon  a  question  in  which  there 
ought  to  be  uniformity  of  decision,  approved, 
as  it  is,  by  the  most  numerous  and  best  text 
writers?  The  Federal  courts  in  this  state 
will  follow  it,  as  they  are  doing  elsewhere. 
Cleveland,  C.  C.  d  8t  L.  R.  Co.  v.  Broum,  34 
U.  S.  App.  759,  73  Fed.  Rep.  970,  20  C.  C. 
A.  147;  Batch  v.  Haas,  36  U.  S.  App.  693,  73 
Fed  Rep.  974,  20  C.  C.  A.  151,  both  circuit 


the  defendant  conferred  upon  him  power  and 
authority  to  employ  laborers — fellow  laborers 
with  himself — to  worlc  on  the  section  of  the 
road  wherewith  he  was  charged,  and  authority 
to  superintend  them,  to  give  them  orders  and 
commands  in  the  line  of  work  to  l>e  done,  which 
they  were  bound  to  obey,  and  to  discharge  them 
from  such  employment.  In  his  discretion,  as  al- 
leged in  the  complaint  and  as  the  evidence  in- 
troduced on  the  trial  tended  to  prove,  the  de- 
fendant would  be  liable  for  his  misfeasance  and 
-nonfeasance  in  the  course  of  the  exercise  of 
Ills  authority  thus  conferred  by  it.  This  is  so 
upon  the  plainest  principles  of  law  applicable 
to  SiUd  governing  the  relations  of  principal  and 
agent  towards  each  other  and  third  persons. 
This  case  is  not  like  the  ordinary  one  of  injury 
•done  by  one  fellow  servant  acting  as  foreman 
•or  leader  of  several  or  many  laborers,  to  one 
•of  his  fellow  servants.  The  complaint  express- 
ly alleges  that  the  section  master  named  was 
agent  and  servant,  and  had  'full  power  and  au- 
thority of  the  said  defendant  to  hire  and  dis- 
charge hands  and  servants  In  that  behalf  on 
•aid  section,  and  who  was  the  superior  of  the 
said  plaintiff  in  that  behalf,  whose  orders  and 
commsnds  in  the  line  of  said  service,  as  the 
agent,  foreman,  and  boss  of  the  said  defendant, 
the  said  plaintiff  was  lawfully  bound  to  obey,' 
and  there  are  other  similar  allegations  to  the 
same  effect.  Kvldence  ^was  Introduced  on  the 
trial  to  prove  this  material  allegation,  and  the 
jury  found  by  their  verdict  that  it  was  true. 
So  It  appears  that  the  section  master  In  this 
•case  was  not  simply  a  fellow  servant  of  the 
plaintiff,  but  as  well  the  agent  of  the  defend- 
ant, charged  with  authority  to  employ,  control, 
and  command  the  plaintiff,  as  to  the  labor  he 
should  do  on  the  railroad  of  the  defendant  while 
he  was  so  in  its  service,  and  to  discharge  him 
46  L.  R.  A. 


from  such  service.  Just  as  Its  president  or  other 
leading  executive  officers  might  have  done ;  and 
the  defendant  must  therefore  be  held  liable  for 
his  misfeasance  In  the  course  of  his  agency.  Just 
as  If  the  same  had  been  done  by  its  chief  execu- 
tive officer." 

The  Kentucky  doctrine,  virtually  Identical 
with  that  of  Ohio,  was  first  formulated  in  Louis- 
ville ft  N.  R.  Co.  V.  Collins  (1865)  2  Dnv.  114, 
87  Am.  Dec.  486.  The  following  extracts  from 
the  opinion  will  sufficiently  Indicate  the  stand- 
point of  the  court :  *'In  the  employment 
and  control  of  his  subordinates,  the  engineer 
acts  as  the  representative  agent  of  the  common 
superior — the  corporation.  They  have  no  au- 
thority to  control  or  resist  him  in  his  allotted 
sphere  of  service ;  and  why,  then,  should  the 
law  imply  a  contract  to  trust  him  alone,  and 
never  look  to  the  corporation,  as  his  employer 
and  constituent,  for  indemnity  for  damage  re- 
sulting from  his  wilful  wrongs  or  grossly  neg- 
ligent omissions?  When  they  engaged  to  serve 
under  him,  perhaps,  they  knew  nothing  of  his 
trustworthiness  or  his  credit :  but  they  knew 
that  they  would  serve  a  corporation,  and  prob- 
ably faith  In  its  responsibility  and  protection 
Induced  them  to  venture  into  Its  service :  and 
this  faith  may  be  presumed  to  Include  an  as- 
surance of  safety  as  well  as  of  pay.  Perhaps, 
If  they  had  understood  that  the  corporation 
would  not  be  responsible  for  the  conduct  of  Its 
engineer,  they  would  never  have  risked  such 
service  under  him.  The  contract  implied,  by 
law,  would,  therefore,  rather  seem  to  be  that 
the  subordinates  should  look  to  the  corporation, 
and  not  to  its  agent  alone,  for  indemnity  for 
loss  arising  to  them  from  his  unskllfulness  or 
culpable  negligence.  Nor  can  we  perceive  how 
public  policy  could  be  subserved  by  the  irrespon- 
sibiUty  of  the  corporation  In  such  a  case.     Sneb 
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court  appeal  cases.  Why,  in  the  same 
state,  shall  we  have  clashing  rulings  on  ex- 
actly Uie  same  subject? 

I  have  just  met  with  the  opinion  by  Judge 
Goflf  in  the  Virginia  case  of  Thorn  v.  Pittard, 
6  U.  S.  App.  697,  62  Fed.  Rep.  232,  10  C.  C. 
A.  352,  holding  that  a  foreman  engaged  on 
a  work  train  in  hauling  material  for  repair 
of  road,  who  acted  as  conductor  and  was 
foreman  of  the  gang  of  laborers  under  him, 
and  a  section  master  having  men  under  him 
employed  in  keeping  the  roadbed  and  track 
in  order,  and  who  used  for  that  purpose  a 
portion  of  the  load  on  the  work  train,  were 
fellow  servants  with  the  laborers  under  them. 
I  refer  to  Judge  GofT's  opinion  as  harmoniz- 
ing in  substance  and  spirit  with  the  princi- 
ples above  stated  by  me.  See  Mr.  McKin- 
ney's  note  of  satisfaction  at  the  change  of 
IK)sition  by  the  Supreme  Court,  in  64  Am.  & 
Eng.  R.  Cas.  364. 

That  latest  and  invaluable  work  on  rail- 
roads, issued  this  year  in  four  volumes,  El- 
liott on  Railroads,  in  §  1330  criticises  the 
Ross  Cdse  as  having  brought  error  into  some 
of  the  decisions,  and  in  §  1333,  having  since 
seen  the  decisions  in  the  Peterson  Case  and 
the  Ckarless  Case,  says  'that  they  "deny 
much  of  the  doctrine  asserted  in  the  Ross 
Case,  and  assert  a  rule  which  is  in  line  with 
that  asserted  by  most  of  the  state  courts." 
Elliott  says,  in  S  1276,  that  if  the  duty 
be  of  a  nature  ihat  is  assignable,  one  of  mere 
operation,  not  resting  upon  the  master,  he 
is  not  liable.     In  other  words,  the  right  to 


assign  or  delegate  a  duty  conclusively  im- 
plies that  the  duty  is  not  that  of  the  mas- 
ter in  such  a  sense  as  to  render  him  respon- 
sible for  negligence  in  its  performance. 

The  supreme  court  of  Virginia  has  recent- 
ly reviewed  all  the  Virginia  cases  on  this  sub- 
ject and  follows  the  Supreme  Court  in  the 
Hambly  Case  cited  above,  in  Norfolk  d  W. 
R.  Co.  v.  Nuckols,  91  Va.  193,  21  S.  E.  342, 
holding  that  the  liability  of  the  master  does 
not  depend  upon  gradations  in  employment 
unless  the  superiority  of  the  person  causing 
the  injury  was  such  as  to  put  him  in  the  cat- 
egory of  principal  or  vice  principal,  and  lay- 
ing down  as  the  true  rule  that  above  stated 
in  this  opinion,  holding  that  the  test  is  that 
where  the  departments  in  which  the  negli- 
gent and  the  injured  persons  labor  are  so 
far  separated  from  each  other  as  to  exclude 
the  probability  of  contact  and  of  danger 
from  the  negligent  performance  of  their  du- 
ties by  employees  of  the  different  depart- 
ments, then  the  servant  is  not  taken  to  have 
contemplated  such  danger  from  the  other 
servant  in  another  department,  as  one  inci- 
dent to  his  employment  when  he  entered  the 
service,  but  that  the  mere  fact  that  the 
servant  injured  is  in  another  department  of 
service  does  not  render  the  master  liable. 

The  rule  above  stated  has  the  approval  of 
other  great  text  writers.  Bishop,  Noncon- 
tract  Law,  §§  665,  671,  672,  673.  Judge 
Dillon  gives  it  his  emphatic  approval  as  the 
only  true  rule  in  24  Am.  L.  Rev.  175,  quoted 
in  opinion  in  Ell  v.  Northern  P.  R.  Co.  1  N, 


exemption.  If  known,  might  possibly  stimulate 
the  sniwrdlnates  to  a  more  vigilant  observance 
of  the  engineer's  conduct ;  but  why  should  they 
be  left  to  depend  on  that  which  could  be  of  lit- 
tle, if  any,  avail  to  prevent  the  unski  I  fulness  or 
negligence  of  a  superior  above  their  dictation 
or  control?  In  undertaking  the  perilous  serv- 
ice, they  might  be  presumed  to  risk  the  hazards 
necessarily  incident  to  their  employment :  and, 
as  they  could  not  expect  Infallibility  in  the 
management  of  the  locomotive  and  its  running 
train,  and  as  they  knew  that  the  most  faithful 
and  skilful  managers  occasionally  lapse  into 
common  blunders  and  ordinary  negligence,  the 
law  might  imply  an  agreement  to  risk  their 
possible  occurrence.  But  the  corporation,  be- 
ing under  an  Implied  obligation  to  provide 
sound  and  safe  cars  and  engines,  and  a  compe- 
tent and  faithful  engineer,  his  subordinates  can- 
not reasonably  be  presumed  to  expect  or  to  haz- 
ard his  gross  negligence,  which  borders  on  fraud 
and  crime ;  and  it  seems  to  us,  therefore,  that 
vi'hile  the  corporation  may  not  be  responsible 
to  them  for  his  ordinary  negligence,  both  Justice 
And  policy  require  that  It  should  be  held  liable 
for  his  gross  negligence  as  its  chief  and  con- 
trolling agent  In  the  management  of  its  running 
train.  .  .  .  The  only  consistent  or  main- 
tainable principle  of  the  corporation's  respon- 
sibility is  that  of  agency.  Qui  facit  per  altum 
facit  per  se.  It  is  therefore  responsible  for  the 
negligence  or  unski  If  ulness  of  Its  engineer,  as 
its  controlling  agent  in  the  management  of  Its 
locomotives  and  running  cars,  find  that  respon- 
sibility is  graduated  by  the  classes  of  persons 
injured  by  the  engineer's  neglect  or  want  of 
skill — as  to  strangers,  ordinary  negligence  is 
sufficient ;  as  to  subordinate  employees,  asso- 
ciated with  the  engineer  in  conducting  the  cars, 
the  negligence  must  be  gross ;  but  as  to  em- 
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pioyees  in  a  different  departmeiit  of  service,  un- 
connected with  the  running  operations,  ordi- 
nary negligence  may  be  sufficient.  Among  com- 
mon laborers,  constituting  a  distinct  class,  all 
standing  on  the  same  platform  of  equality  and 
power,  and  engaged  In  a  merely  Incidental,  but 
Independent,  service,  no  one  of  them,  as  between 
himself  and  his  coequals,  is  the  corporation's 
agent,  and  therefore  It  Is  not,  )n  tba  principle 
of  agency  or  otherwise,  responsible  for  damage 
to  one  of  them  resulting  from  the  act  or  omis- 
sion of  another  of  them,  although  each  of  tne 
company's  employees  would  be  its  agent  as  to 
entire  strangers  to  It." 

The  effect  of  this  doctrine,  therefore,  so  far 
as  we  are  here  concerned  with  it,  is  that  a  rail- 
way company  is  liable  for  the  negligence  of  a 
conductor  when  It  Is  gross,  and  only  then. 
Louisville  ft  N.  R.  Co.  v.  Moore  (1886)  83  Ky. 
675  (conductor  allowed  inexperienced  fireman 
to  operate  an  engine  while  plaintiff  was  coup- 
ling) ;  Louisville  ft  N.  R.  Co.  v.  Mitchell  (1888) 
87  Ky.  327,  8  S.  W.  706  (rule  assumed  In  argu- 
ment) ;  Newport  News  ft  M.  Valley  Co.  v.  Dent- 
zei  (1890.)  91  Ky.  42,  14  S.  W.  958  (conductor 
failed  to  stop  the  rear  section  of  a  broken  train, 
the  result  being  that  the  plaintiff,  a  brakeman 
on  the  forward  section,  was  killed  by  a  colli- 
sion between  the  two  sections)  ;  Greer  v.  Louis- 
ville ft  N.  R.  Co.  (1893)  94  Ky.  169,  21  S.  W. 
649 ;  Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  v.  Palmer 
(1895)  98  Ky.  382,  33  S.  W.  199  (charge  held 
erroneous  which  allowed  Jury  to  find  for  the 
plaintiff  in  the  case  of  ordinary  negligence)  ; 
Newpoi-t  News  ft  M.  Valley  Co.  v.  Carroll  (1895) 
17  Ky.  L.  Rep.  374,  31  S.  W.  132  (minor  Injured 
in  coupling  cars  under  orders  of  conductor). 

But  this  limitation  would  seem  to  be  of  very 
slight  benefit  to  the  company,  for  It  has  been 
held  that  the  absence  of  slight  care  by  superiors 
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D.  336,  12  L.  R.  A.  97,  48  N.  W.  222.  That 
case  holds  the  rule  that  the  character  of  the 
act,  not  the  grade  of  the  servant,  governs. 
The  opinion  by  Corliss,  Ch.  J.,  is  a  very 
strong  and  clear  discussion  of  the  subjecL 
Murray  v.  South  Carolina  R.  Co.  1  McMuII. 
L.  385,  36  Am.  Dec.  279 ;  New  Pittsburgh 
Coal  d  Coke  Co.  v.  Peterson,  136  Ind.  398, 
35  N.  £.  7.     (See  further  citations  below.) 

Now  let  us  turn  to  the  West  Virginia 
cases.  So  far  as  they  define  the  general 
iTule  I  think  they  are  in  harmony  therewith, 
though  in  some  instances  the  rule  has  been 
misapplied  in  making  persons  vice  princi- 
pals who  were  only  fellow  servants.  Riley 
V.  West  Virginia  C,  d  P.  R,  27  W.  Va. 
145,  recognizes  that  to  make  the  master  lia- 
ble for  the  acts  of  his  servant,  that  act  must 
relate  to  the  discharge  of  some  duty  which 
the  master  owes  to  the  employee.  So  in 
point  3  of  Madden  v.  Chesapeake  d  0.  R.  Co, 
28  W.  Va.  610,  57  Am.  Rep.  695.  So,  as  I 
understand  it,  is  the  general  principle  stated 
in  Daniel  v.  Chesapeake  d  0.  R.  Co.  36  W. 
Va.  397,  16  L.  R.  A.  383,  15  S.  E.  162;  Core 
V.  Ohio  River  R.  Co.  38  W.  Va.  456,  18  S.  E. 
596;  Flannegan  v.  Chesapeake  d  0.  R,  Co. 
40  W.  Va,  440,  21  S.  E.  1028.  Such  is  the 
general  principle,  but  it  is  often  difficult  to 
apply,  to  say  whether  the  particular  act  is 
one  of  the  duties  placed  upon  the  master  for 
the  benefit  of  his  servants,  and  so  one  that 
is  nonassignable,  for  which  the  nuister  is 
still  liable,  or  one  of  mere  operation.  Now, 
our  cases  of  Madden  v.  Chesapeake  d  0.  R. 


Co.  28  W.  Va.  610,  57  Am.  Rep.  695;  Daniel 
V.  Chesapeake  d  0.  R.  Co.  36  W.  Va.  397,  16- 
L.  R.  A.  383,  15  S.  £.  162,  and  Haney  v. 
Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  38  W.  Va. 
570,  18  S.  £.  748,  holding  that  a  conductor 
is  a  superior  servant  or  vice  principal,  and 
not  a  fellow  servant  with  other  employees, 
spring  from  the  Ross  Case,  ajod,  I  am  com- 
pelled to  say,  are  not  sound  in  principle.  I 
have  always  entertained,  myself,  a  different 
opinion  but  thought  the  Madden  Case  gov- 
erned us.  The  prop  has  fallen  from  under 
those  decisions.  We  ought  to  be  right.  The 
Supreme  Court  has  reversed  itself.  Why 
should  not  we  do  so?  It  is  not  a  rule  of 
property. 

Why  is  not  a  conductor  a  fellow  servant 
with  other  servants  on  that  or  any  other 
train?     He  is  not  the  head  of  another  de- 

Sartment,  nor  working  in  another  separate 
epartment,  so  as  to  enable  us  to  say  that 
the  injured  servant  did  not  contemplate  the 
negligence  of  the  conductor  as  one  of  the 
dajigers  which  he  might  have  to  encounter. 
The  conductor  is  simply  an  operative,  he 
simply  carries  on  the  work  of  actual  opera- 
tion ;  he  uses  the  track  and  cars  provided  by 
the  master  for  the  transaction  of  his  busi- 
ness, just  as  the  engineer  and  fireman  use 
the  engine  and  the  brakemen  use  the  brakes. 
Hi 8  functions  are  purely  those  of  mere  opera- 
tion. As  stated  above,  he  is  not  in  another 
separate  department  from  other  servants  on 
his  train,  nor  performing  the  work  of  a  seffa- 
rate  department,  but  simply  a  particular  piece 


In  the  management  of  a  railway  train  Is  gross 
negligence,  and  will  render  the  company  liable 
for  consequent  injuries  sustained  by  a  brake- 
man  without  his  fault  (Greer  v.  Louisville 
k  N.  R.  Co.  (1893)  94  Ky.  169,  21  S.  W.  649), 
and  It  is  clear  that  the  negligent  acts  of  which 
a  conductor  Is  guilty  almost  all  come  under  this 
category. 

To  employees  whose  services  a  conductor  is 
authorized  to  command  temporarily  he  bears 
the  same  relation  as  to  employees  regularly  un- 
der his  control,  so  far  as  the  liability  of  the 
company  under  this  doctrine  Is  concerned. 
RItt  V.  Louisville  ft  N.  R.  Co.  (1887:  Ky.)  4  S. 
W.  796  (train  started  without  warning  injured 
car  repairer). 

It  may  be  remarked  that,  for  the  purposes  of 
the  Kentucky  doctrine,  a  fireman  acting  as  engi- 
neer Is  a  "superior  servant."  Louisville  &  N. 
R.  Co.  V.  Moore  (1886)  83  Ky.  675  (cars  driven 
together  with  excessive  force,  and  dragged 
brakeman  a  considerable  distance,  crushing  his 
foot)  ;  Greer  v.  Louisville  ft  N.  R.  Co.  (1893) 
94  Ky.  169,  21  8.  W.  649. 

In  a  Michigan  case  it  has  been  broadly  laid 
down  that  "where  the  superior  servant,  by 
means  of  an  authority  which  he  exercises  by 
delegation  of  the  master,  wrongfully  exposes 
the  Inferior  servant  to  risks  and  Injury,  the 
master  must  respond,'*  and  on  this  ground  a 
railway  company  was  held  liable  for  the  act 
of  a  conductor  in  ordering  a  young  and  Inex- 
perienced laborer  to  do  dangerous  work  out- 
side tlie  scope  of  his  employment.  Chicago  ft 
N.  W.  R.  Co.  V.  Bayfield  (1877)  87  Mich.  205. 

The  effect  of  this  case,  however,  which.  If 
*  the  language  of  the  court  is  taken  literally, 
seems  to  commit  it  to  the  "superior  servant" 
doctrine,  Is  greatly  restricted  by  the  remark  of 
the  same  court  In  Wheeler  v.  Berry  (1893)  95 
46  L.  R.  A. 


Mich.  2^0.  54  N.  W.  £76,  in  commenting  on  thia 
case,  that  if  the  plaintiff  had  been  a  man  of  full 
age  and  experience,  and  familiar  with  the  work, 
a  recovery  could  not  have  been  sustained.  The 
rationale  of  the  case,  therefore,  is  rather  the 
fact  that  the  risk  was  not  assumed,  than  the 
superior  position  of  the  servant. 

As  to  the  position  of  the  courts  of  Virginia 
and  West  Virginia  In  regard  to  the  "superior 
servant"  doctrine,  see  II.  d,  infra. 

b.  Power  to  control  accompanied  by  the  power 

to  employ  and  discharge. 

The  common-law  rule  in  Texas  is  that  the 
exercise  of  control  will  not  render  a  servant 
a  vice  principal  as  to  subordinates,  unless  It  is 
accompanied  by  the  power  to  employ  and  dis- 
charge them.  Texas  C.  R.  Co.  v.  Frasler  (1896> 
90  Tex.  33,  36  S.  W.  432 ;  Missouri  P.  R.  Co.  v. 
Williams  (1889)  75  Tex.  4,  12  S.  W.  835. 

This  doctrine  has  been  held  to  require  the  In- 
ference that  a  conductor,  not  being  Invested 
with  the  power.  Is  a  mere  coservant  of  the  oth- 
er trainmen.  Campbell  v.  Cook  (1894)  86  Tex. 
680,  26  S.  W.  486. 

As  already  noticed  (II.  a,  supra),  a  like  con- 
clusion had  previously  been  reached  by  this 
court  on  the  ground  that  superiority  of  rank  is 
an  immaterial  circumstance. 

c.  Conductor  considered  as  the'  head  of  a  de^ 

partment. 

In  the  well-known  case  of  Chicago,  M.  ft  St. 
P.  R.  Co.  V.  Rosa  (1884)  112  U.  S.  377,  28  L. 
ed.  787,  6  Sup.  Ct.  Rep.  184,  the  Supreme  Court 
of  the  United  States  held,  Affirming  (1881)  2 
McCrary,  235.  that  a  conductor  is  not  a  fellow 
servant  of  the  engineer  (Bradley,  Matthews, 
Grav.   and    BlatchXord*    JJ.,   dissenting).     The 
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of  work  in  the  operating  department.  His 
mere  superiority  or  power  of  control  in  some 
respects  cannot  take  him  out  of  that  classifi- 
cation or  category.  Most  eminent  authority 
positively  settles  this.  The  Supreme  Court 
of  the  United  States  so  held.  Would  you 
say  that  when  the  farmer,  mine  owner,  or 
lumberman  sends  a  lot  of  hands  upon  his 
work  in  charge  of  a  foreman,  or  boss,  or 
overseer,  call  him  as  you  may,  he  is  to  in- 
demnify them  against  the  every  mistake  of 
the  foreman  while  doing  the  work?  That 
would  make  every  business  very  perilous. 
If  not  in  such  case,  why  should  a  railroad 
company  be  made  to  indemnify  when  it  sends 
a  lot  of  trainmen  to  run  its  train  under  the 
■control  of  a  conductor?  It  must  employ  a 
competent  conductor,  but  not  be  required  to 
insure  against  his  error  of  judgment.  You 
•cannot  do  so  unless  you  change  the  rule  laid 
down  in  this  court,  and  else\W)ere,  that  it  is 
the  character  of  the  act,  not  the  grade  or 
control  of  the  foreman,  that  ought  to  guide. 
I  think  an  excellent  test  is  put  in  the  last 
clause  of  the  syllabus  in  Valtez  v.  Ohio  d  M. 
R.  Co.  85  111.  500:  "Those  who  are  engaged 
in  the  service  of  the  same  master  in  carrying 
on  and  conducting  the  same  general  business, 
in  which  the  usual  instrumentalities  are  em- 
ployed, may  be  justly  called  fellow  servants. 
A  proper  test  of  this  relation  is,  whether  the 
negligence  of  the  one  is  likely  to  inflict  in- 
jury on  another."  This  means  that  if  one 
tntiy  chance  to  be  hurt  from  the  negligence  of 
another,  he  is  deemed  to  have  contemplated 


and  risked  that  chance  when  he  entered  serv- 
ice, and  they  are  fellow  servants.  May  not 
a  brakeman  assume  a  chance  of  danger  from 
mistakes  of  a  conductor? 

The  latest  railroad  law  work,  Elliott  on 
Railroads,  S  1330,  says:  "There  is  compara- 
tively very  little  conflict  upon  the  question 
as  to  whether  trainmen  engaged  in  operating 
the  same  train  are  fellow  servants,  the  very 
decided  weight  of  authority  holding  them  to 
be  fellow  servants.  This  seems  to  us  the 
only  rule  that  can  be  defended  on  principle, 
for  such  employees  are  in  the  strictest  sense 
engaged  in  the  service  of  a  common  master; 
their  service  is  of  the  same  general  char- 
acter, and  the  object  of  the  service  is  a  com- 
mon one.  The  doctrine  declared  in  a  case 
decided  by  the  Supreme  Court  of  the  United 
States  has  created  some  conflict,  and,  as  we 
venture  to  say,  brought  error  into  some  of 
>te  decisions,  but  the  case  to  which  we  refer 
cannot  .be  regarded  as  expressing  the  rule 
which  now  prevuils  in  the  Federal  courts. 
We  cannot  perceive  how  the  doctrine  which 
declares  that  errployees  of  the  same  train  are 
not  fellow  servants  can  be  upheld  without 
violating  the  principle  that  the  details  of 
operating  a  railroad  do  not  pertain  to  or 
form  part  of  the  master's  duty.  Under  the 
rule  which  we  have  stated,  conductors,  engi- 
neers, firemen,  brakemen,  and  baggage  mas- 
ters of  the  same  train  are  fellow  servants. 
There  are  cases  which  apply  what  is  some- 
times called  the  'doctrine  of  subordination' 
to  trainmen  performing  service  on  the  same 


xronnds  of  the  decision  are  thns  stated  by 
Field,  J. :  "There  Is,  in  our  judgment,  a  clear 
distinction  to  be  made  in  their  relation  to  their 
common  principal,  between  servants  of  a  cor- 
poration, exercising  no  supervision  over  others 
engaged  with  them  in  the  same  employment,  and 
Agents  of  the  cori>oratlon,  clothed  with  the  con- 
trol and  management  of  a  distinct  department 
In  which  their  duty  is  entirely  that  of  direction 
and  superintendence.  A  conductor,  having  the 
«ntire  control  and  management  of  a  railway 
train,  occupies  a  very  different  position  from  the 
t)rakeman,  the  porters,  and  other  subordinates 
employed.  He  Is  in  fact,  and  should  be  treated 
as,  the  personal  representative  of  the  corpora- 
tion, for  whose  negligence  it  Is  responsible  to 
«ubordinate  servants.  This  view  of  his  rela- 
tion to  the  corporation  seems  to  us  a  reasonable 
and  Just  one,  and  It  will  insure  more  care  In 
the  selection  of  such  agents,  and  thus  give 
greater  security  to  the  servants  engaged  un- 
der him  In  an  employment  requiring  the  ut- 
most vigilance  on  their  part,  and  prompt  and 
unhesitating  obedience  to  his  orders.  The  rule 
which  applies  to  such  agents  of  one  railway  cor- 
poration must  apply  to  all,  and  many  corpora- 
tions operate  every  day  several  trains  over  hun- 
dreds of  miles  at  great  distances  apart,  each 
being  under  the  control  and  direction  of  a  con- 
ductor specially  appointed  for  Its  management. 
We  know  frond  the  manner  in  which  railways 
are  operated  that,  subject  to  the  general  rules 
and  orders  of  the  directors  of  the  companies, 
the  conductor  has  entire  control  and  manage- 
ment of  the  train  to  which  he  is  assigned.  He 
directs  when  it  shall  start,  at  what  speed  It 
shall  run,  at  what  stations  it  shall  stop,  and  for 
what  length  of  time,  and  everything  essential 
to  its  successful  movements,  and  all  persons  em- 
ployed on  it  are  subject  to  his  orders.  In  no 
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proper  sense  of  the  terms  Is  he  a  fellow  servant 
with  the  fireman,  the  brahemen,  the  porters, 
and  the  engineer.  The  latter  are  fellow  serv- 
ants in  the  running  of  the  train  under  his  di- 
rection ;  as  to  them  and  the  train,  he  stands  in 
the  place  of,  and  represents,  the  corporation. 
.  .  .  There  are  decisions  in  the  courts  of 
other  states,  more  or  less  in  conformity  with 
tl^ose  cited  from  Ohio  and  Kentucky,  rejecting 
or  limiting,  to  a  greater  or  less  extent,  the  mas- 
ter's exemption  from  liability  to  a  servant  for 
the  negligent  conduct  of  his  fellows.  We  agree 
with  them  in  holding — and  the  present  case 
requires  no  further  decision — that  the  conduct- 
or of  a  railway  train,  who  commands  Its  move- 
ments, directs  when  it  shall  start,  at  what  sta- 
tions it  shall  stop,  at  what  speed  it  shall  run, 
and  has  the  general  management  of  It,  and 
control  over  the  persons  employed  upon  It,  rep- 
resents the  company,  and  therefore  that,  for  in- 
juries resulting  from  his  negligent  acts,  the 
company  is  responsible.  If  such  a  conductor 
does  not  represent  the  company,  then  the  train 
is  operated  without  any  representative  of  its 
owner." 

In  Howard  v.  Denver  ft  R.  G.  R.  Co.  (1886) 
26  Fed.  Rep.  837,  Judge  Brewer  said  that  the 
Ross  Case  was  a  surprise  to  the  profession,  and 
was  regarded  as  carrying  the  doctrine  of  de- 
partmental control  to  the  extreme.  He  con- 
sidered that  to  extend  the  principle  of  the  deci- 
sion to  the  case  of  an  engineer  running  a  lighf 
engine,  with  no  train  and  no  subordinate  save 
the  fireman,  would  be  Judicial  legislation,  and 
expressed  his  own  views  as  follows  :  "To  make 
one  as  the  controller  of  a  department  properly 
the  representative  of  the  master,  his  duties 
should  be  principally  those  of  direction  and  con- 
trol. He  should  have  something  more  than  the 
mere  management  of  machinery ;  he  should  have 
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train.  Conductors  are  usually  considered, 
in  the  line  of  decisions  just  referred  to,  as 
superiors,  and  not  as  fellow  servants,  for 
which  heresy  the  Ross  Case,  so  often  referred 
to,  is  to  a  great  extent  responsible.  In  the 
section  of  Elliott  afterwards  written,  it  is 
shown  that  the  Ross  Case  has  been  over- 
ruled, as  above  stated.  Elliott,  in  S  1331, 
says:  "It  seems  to  us  that  the  rule  must  be 
the  same  whether  the  trainmen  are  engaged 
on  the  same  train  or  on  different  trains. 
There  is,  as  we  think,  no  valid  reason  for  dis- 
criminating between  cases  where  the  em- 
ployees are  engaged  in  operating  the  same 
train  and  cases  where  they  are  engaged  in 
operating  different  trains.  In  both  cases 
they  are  employed  in  the  same  line  of  serv- 
ice, and  by  a  common  master.  The  weight 
of  authority  preponderates  very  strongly  in 
favor  of  the  doctrine  that  trainmen,  al- 
though employed  on  different  trains,  are  fel- 
low servants,  but  there  is  some  conflict  of  au- 
thority upon  the  question."  I  cite  the  case 
decided  in  1895,  of  Wooden  v.  Western  N, 
y.  d  P.  R,  Co,  147  N.  Y.  508,  42  N.  E.  199, 
holding  conductors  and  other  trainmen  to  be 
fellow  servants.  Note,  7  Am.  &.  Eng.  Enc. 
Law,  p.  870 ;  also  Doxo  v.  Kansas  P.  R,  Co.  8 
Kan.  642 ;  Jenkins  t.  Richmond  d  Z).  72.  Co, 
39  S.  C.  507,  18  S.  E.  182:  Baltimore  Elevat- 
or Co,  V.  Neal,  65  Md.  438 ;  Knahtla  v.  Ore- 
gon Short-Line  d  U.  N.  R.  Co.  21  Or.  136, 
and  cases  cited,  148,  27  Pac.  91;  Heine  v. 
Chicago  d  N.  W.  R.  Co,  58  Wis.  525,  17  N. 
W.  420. 


I  therefore  put  it  as  sound  law,  that  as  the^ 
question  of  fellow  servantcy  depends  on  the* 
character  of  the  act,  the  grade  or  rank  of  the 
negligent  and  injured  servant,  or  whether 
one  had  authority  or  control  over  the  other^ 
is  immaterial,  and  that  this  rule  is  sup- 
ported by  the  better  reason  and  the  latest 
and  best  authority  of  text  writers  and  court 
decisions.  In  addition  to  those  cited  above* 
I  cite  3  Wood,  Railway  Laws,  §  1788;  3  El- 
liott, Railroads,  §  1316;  Wood,  Mast.  A; 
S.  S  448 ;  Story,  Agency,  §  453 ;  Webb's  Pol- 
lock, Torts,  121 ;  7  Am.  &  Eng.  Enc.  Law,  p. 
834;  Uankins  v.  New  York,  L.  E.  d  W.  R.  Co^ 
142  N.  Y.  416,  25  L.  R.  A.  396,  37  N.  E.  460; 
McElligott  V.  Randolph,  61  Conn.  157,  2^ 
Atl.  1094;  Galveston,  H,  d  S.  A,  R,  Co.  v. 
Smith,  76  Tex.  611,  13  S.  W.  562;  Harrison^ 
V.  Detroit,  L.  d  N.  R.  Co.  79  Mich.  409,  7  L. 
R.  A.  623,  44  N.  W.  1034;  New  Pittsburgh 
Coal  d  Coke  Co.  v.  Peterson,  136  Ind.  398, 
35  N.  E.  7 ;  Mobile  d  if.  R.  Co.  v.  Smith,  59- 
Ala.  245;  Mobile  d  0.  R,  Co.  v.  Thomas,  42 
Ala.  672;  Jenkins  v.  Richmond  d  D.  R.  Co. 
39  S.  C.  507,  18  S.  E.  182;  Mechem,  Agency, 
§  668;  Norfolk  d  W.  R.  Co.  v.  Donnelly,  8» 
Va.  853,  14  S.  E.  692 ;  B.  F.  Avery  d  Sons  v. 
Meek,  96  Ky.  192,  28  S.  W.  337.  I  quote  in. 
this  connection,  as  very  strong,  the  language 
of  the  eminent  Judge  Cooley  in  Cooley  on 
Torts,  639 :  "In  some  quarters  a  strong  dis- 
position has  been  manifested  to  hold  the  rule 
[of  fellow  service]  not  applicable  to  the  case 
of  a  servant  who  at  the  time  of  the  injury 
was  under  the  general  direction  and  control 


subordinates  over  whose  various  actions  he  has 
supervision  and  control,  and  not  a  mere  assist- 
ant to  blm  In  his  w&rklng  of  machinery.  He 
should  have  control  over  an  entire  department 
of  service,  and  not  simply  of  a  single  machine 
In  that  service.  He  should  be  so  lifted  up.  In 
the  grade  and  extent  of  his  duties,  as  to  be  fair- 
ly regarded  as  the  alter  ego — the  other  self — 
of  the  master." 

In  Baltimore  ft  O.  R.  Co.  v.  Baugh  (189:)) 
149  U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep. 
914,  the  same  distinguished  Jurist  wrote  the 
opinion  of  the  majority  of  the  court,  and  had 
an  opportunity  to  explain  at  greater  length  his 
views  as  to  the  proper  scope  and  meaning  of 
the  doctrine  by  which  the  head  of  a  department 
Is  a  vice  principal :  "Where  the  master  is  a 
corporation,  there  can  be  no  negligence  on  the 
part  of  the  master  except  It  also  be  that  of 
some  agent  or  servant,  for  a  corporation  only 
acts  through  agents.  The  directors  are  the  man- 
aging agents  ;  their  negligence  must  be  adjudged 
the  negligence  of  the  corporatlou.  although  they 
are  simply  agents.  So,  when  they  place  the  en- 
tire management  of  the  corporation  In  the  haudss 
of  a  general  superintendent,  such  general  super- 
intendent, though  himself  only  an  agent.  Is  al- 
most universally  recognized  as  the  representa- 
tive of  the  corporation,  the  master,  and  his  neg- 
ligence as  that  of  the  master.  And  It  Is  only 
carrying  the  same  principle  a  little  further  and 
with  reasonable  application,  when  It  Is  held  that, 
if  the  business  of  the  master  and  employer  be- 
comes so  vast  and  diversified  that  It  naturally 
separates  Itself  Into  departments  of  service,  the 
Individuals  placed  by  him  In  charge  of  those 
separate  branches  and  departments  of  service, 
and  given  entire  and  absolute  cantrol  therein, 
are  properly  to  be  considered,  with  respect  to 
employees  under  them,  vice  principals,  repre- 
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sentatlves  of  the  master,  as  fully  and  as  com- 
pletely as  if  the  entire  business  of  the  master 
was  by  him  placed  under  charge  of  one  superin- 
tendent. It  was  this  proposition  which  the* 
court  applied  In  the  Roes  Case,  holding  that  the 
conductor  of  a  train  has  the  control  and  man- 
agement of  a  distinct  department.  But  this 
rule  can  only  be  fairly  applied  when  the  dif- 
ferent branches  or  departments  of  service  are 
In  and  of  themselves  separate  and  distinct. 
Thus,  between  the  law  department  of  a  railway 
corporation  and  the  operating  department  there 
Is  a  natural  and  distinct  separation,^-one  whlcb 
makes  the  two  departments  like  two  Inde- 
pendent kinds  of  business,  In  which  the  one 
employer  and  master  Is  engaged.  So,  often- 
times, there  is  In  the  affairs  of  such  corporatloi> 
what  may  be  called  a  manufacturing  or  repair 
department,  and  another  strictly  operating  de- 
partment. These  two  departments  are.  In  their 
relations  to  each  other,  as  distinct  and  separate 
as  though  the  work  of  each  was  carried  on  by  a 
separate  corporation.  And  from  this  natural 
separation  flows  the  rule  that  he  who  Is  placed 
In  charge  of  such  separate  branch  of  the  serv- 
ice, who  alone  superintends  and  has  the  control 
of  It,  Is  as  to  It  in  the  place  of  the  master.  But 
this  Is  a  very  different  proposition  from  that 
which  aflSrms  that  each  separate  piece  of  work 
In  one^of  these  branches  oT  service  Is  a  distinct 
department,  and  gives  to  the  individual  having 
control  of  that  piece  of  work  the  position  of 
vice  principal  or  representative  of  the  master. 
.  .  .  It  may  safely  be  said  that  this  court 
has  never  recognized  the  proposition  that  the 
mere  control  of  one  servant  over  another  In  do* 
Ing  a  particular  piece  of  work  destroys  the  re- 
lation of  fellow  servants,  and  puts  an  end  te 
the  master's  liability.  On  the  contrary,  all  the 
cases  proceed  on  the  ground  of  some  breach  oC 
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of  another,  who  was  intrusted  with  duties  of 
a  higher  grade,  and  from  whose  negligence 
the  injury  resulted.  But  it  cannot  be  dis- 
puted that  the  negligence  of  a  servant  of  one 
grade  is  as  much  one  of  the  risks  of  the  busi- 
ness as  the  negligence  of  a  servant  of  any 
other;  and  it  seems  impossible,  therefore,  to 
hold  that  the  servant  contracts  to  run  the 
risks  of  negligent  acts  or.  omissions  on  the 
part  of  one  class  of  servants  and  not  those  of 
another  class.  Nor,  on  grounds  of  public 
policy,  could  the  distinction  be  admitted, 
whether  we  consider  the  consequences  to  the 
parties  to  the  relation  exclusively,  or  those 
which  affect  the  public,  who  in  their  dealings 
with  the  employer  may  be  subjected  to  risks. 
Sound  policy  seems  to  require  that  the  law 
should  make  it  for  the  interest  of  the  serv- 
ant that  he  should  take  care,  not  only  that 
be  be  not  himself  negligent,  but  also  that 
any  negligence  of  others  in  the  same  employ- 
ment l^  properly  guarded  against  by  him  so 
far  as  he  may  find  it  reasonably  practicable, 
and  be  reported  to  his  employer  if  needful, 
and  in  this  regard  it  can  make  little  differ- 
ence what  is  the  grade  of  a  servant  who  is 
found  to  be  negligent  except  as  a  superior 
authority  may  render  the  negligence  more 
dangerous." 

The  supreme  court  of  Indiana  in  Tfew 
Pittsburgh  Coal  d  Coke  Co.  v.  Peterson,  136 
Ind.  308,  35  N.  E.  7,  says,  as  I  say  myself, 
that  this  rule  of  fellow  servantcy  is  founded 
in  wisdom,  and  departure  from  it  dangerous 
to  the  prosperity  and   perpetuity  of  enter- 


prises of  mining,  manufacturing,  railroad- 
ing, and  those  industries  requiring  the  serv- 
ice of  many  employees;  and  departure  from 
it  would  increase  the  danger  of  employees 
themselves,  as  it  inspires  diligence  and 
watchfulness  to  save  themselves  and  colabor- 
ers,  as  well  as  their  employers.  Abandon 
the  rule,  and  inducement  to  care  is  gone,  and 
each  workman  has  nothing  to  do  but 
look  out  for  his  own  safety.  This  doctrine 
is  indispensable  in  our  days  of  numberless 
enterprises  operating  with  innumerable  em- 
ployees and  machines  and  appliances.  This 
doctrine,  that  where  the  faulty  servant  is  a 
superior  servant  having  authority  over  the 
injured  one,  arose  in  Ohio  in  Little  Miami 
R.  Co.  V.  Stevens,  20  Ohio,  415.  The  court 
became  dissatisfied  with  it  in  Pittsburg,  Ft. 
W.  d  C.  R.  Co.  V.  Devinney,  17  Ohio  St.  197, 
and  refused  an  action  by  a  brakeman  against 
the  railroad  for  negligence  of  a  conductor 
on  another  train.  The  dissenting  judge  said 
it  was  a  departure  from  the  former  decision. 
He  admitted  that  the  rule  of  the  Little 
Miami  Case  was  contrary  to  the  rule  outside 
Ohio,  ''that  a  servant,  without  regard  to  his 
grade  of  authority  or  position,  cannot  main- 
tain an  action  against  his  employer  for  the 
fault  of  a  fellow  servant."  The  former  case 
allowed  an  action  by  engineer  for  negligence 
of  the  conductor  on  same  train.  The  dis- 
senting opinion  in  the  Little  Miami  Case  is 
very  elaborate  and  strong  in  support  of  the 
true  rule.  From  B.  F.  Avery  d  Sons  v. 
Meek,  96  Ky.  192,  28  S.  W.  337    (Septem- 


positive  duty  resting  upon  the  master,  or  upon 
the  Idea  of  superintendence  or  control  of  a  de- 
partment. It  has  ever  been  affirmed  that  the 
employee  assumes  the  ordinary  risks  incident 
to  the  service :  and,  as  we  have  seen.  It  is  as 
obvious  that  there  Is  risk  from  the  negligence 
of  one  In  Immediate  control  as  from  one  simply 
a  coworker.  That  the  running  of  an  engine 
by  Itself  Is  not  a  separate  branch  of  service 
seems  perfectly  clear.  The  fact  Is,  all  the  lo- 
comotive engines  of  a  railroad  company  are  in 
the  one  department,  the  operating  department ; 
and  those  employed  In  running  them,  whether 
as  engineers  or  firemen,  are  engaged  in  a  com- 
mon employment,  and  are  fellow  servants.  It 
might  as  well  be  said  that,  where  a  liveryman 
has  a  dozen  carriages,  the  driver  of  each  has 
charge  of  a  separate  branch  or  department  of 
service,  and  that  if  one  drives  his  carriage  neg- 
ligently against  another  employee  the  master 
is  exempt  from  liability." 

The  latest  utterance  of  the  supreme  court  Is 
that,  in  the  absence  of  evidence  that  special 
and  unusual  powers  have  been  conferred  upon 
the  conductor  of  a  freight  train.  It  cannot  be 
held,  as  matter  of  law,  that  he  Is  a  vice  prin- 
cipal as  regards  the  other  trainmen.  New  Eng- 
land R.  Co.  V.  Conroy  (1899)  175  U.  S.  323,  Adv. 
S.  p.  85,  20  Sup.  Ct.  Rep.  85,  Harlan,  J.,  dis- 
senting. 

The  Ross  Case  (1884)  112  U.  S.  377.  28  L. 
ed.  787,  5  Sup.  Ct.  Rep.  184,  must,  we  think,  be 
regarded  as  having  been  overruled,  though  It 
was  not  formally  condemned  by  this  decision. 
L'he  conclusion  arrived  at  In  the  earlier  decision 
was  declared  to  have  been  based  on  certain  as- 
sumptions, not  borne  out  by  the  evidence,  re- 
specting the  powers  and  duties  of  the  con- 
ductors of  freight  trains,  and  to  be  Inconsistent 
both  with  the  reasoning  and  the  conclusion  in 
46  L.  K  A. 


the  Baugb  Case  (1893)  149  U.  S.  868.  37  L. 
ed.  772,  13  Sup.  Ct.  Rep.  914.  The  precise  posi- 
tion of  the  majority,  as  explained  by  Shlras,  J., 
in  his  opinion,  was  that,  as  the  evidence  merely 
showed  that  the  negligent  servant  was  a  freight 
conductor  exercising  the  ordinary  powers  of 
such  an  employee,  the  plaintiff  was  virtually 
asking  the  court  to  declare,  upoo  such  common 
knowledge  as  it  could  be  supposed  to  possess, 
that  the  conductor  was  a  vice  principal.  This, 
It  was  considered,  would  be  going  further  than 
was  warrantable,  although  the  court  had  taken 
upon  itself  to  lay  this  down  in  the  Ross  Case. 
The  doctrine  that  a  conductor  may  by  possi- 
bility be  shown  to  be  the  head  otf  a  department 
and  for  that  reason  a  vice  principal  Is  left  in- 
tact, but  it  Is  very  difficult  to  conceive  of  any 
specific  evidence  which,  after  the  decision,  would 
be  regarded  by  a  court  as  strong  enough  to 
overcome  the  presumption  that  he  is  a  mere  co- 
servant  of  his  subordinates. 

The  doctrine  formulated  by  the  supreme 
court  of  Georgia  on  the  authority  of  the  Ross 
Case  is  as  follows :  An  agent  or  employee  of 
a  corporation  who  in  the  discharge  of  his  gen- 
eral duties  has  charge  of  a  particular  branch  of 
the  corporation's  business,  as  to  which  he  acts 
in  the  capacity  of  a  vice  principal,  and  as  such 
employs  and  has  conti'ol  of  all  the  subordinate 
servants  who  are  at  work  under  him.  Is,  as  to 
one  of  the  latter  whose  duty  It  is  to  obey  his 
order  and  who  takes  his  orders  from  no  other 
source,  a  quasi  master,  and  not  a  fellow  servant, 
in  the  sense  that  such  subordinate  servant  will 
have  no  right  of  action  against  the  corporation 
for  personal  injuries  caused  without  fault  on  his 
part  by  the  negligence  of  the  superior.  Taylor  v. 
Georgia  Marble  Co.  (1S95)  99  Ga.  612,  27  S. 
B.  768. 

The  Ross  Case  has  been  followed  as  to  the 
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4>er,  1893),  the  Kentucky  court  seems  to 
-qualify  its  former  holding  by  saying,  after 
admitting  that  the  rule  in  a  majority  of 
states  is  as  above  given,  that  one  servant  can- 
not recover  for  negligence  of  a  servant  supe- 
rior in  authority  unless  it  be  gross, — an  un- 
reasonable distinction.  It  may  be  that  Allen 
v.  Ooodioin,  92  Tenn.  385,  21  S.  W.  760 
(March,  1893),  sha^kes  the  former  rule  in 
that  state.  1  Beven  on  Negligence,  835, 
-states  the  English  rule  to  be  that  at  com- 
mon law  *'a  master  is  not  liable  to  any  serv- 
ant for  any  injury  which  arises  from  the  act 
or  default  of  any  fellow  servant,  whether 
that  fellow  servant  be  in  a  position  of  au- 
thority or  not." 

For  these  reasons  I  think  that  Jackson 
and  Gilbert  were  fellow  servants. 

There  is  another  feature  of  this  case 
strengthening  the  position,  though  not  nec- 
essary to  its  support  that  they  were  such  fel- 
low servants,  in  this:  Suppose  we  concede 
that  a  conductor,  in  his  own  line  of  duty,  is 
^  vice  principal,  as  he  is  not,  yet  here  he  was 
performing  simply  the  work  of  a  brakeman 
in  waving  to  the  engineer.  Plainly  this  was 
-an  act  of  mere  operation  of  the  cars  by  hands, 
not  a  duty  of  the  company.  In  Deep  Min.  d 
Draiivage  Co.  v.  Fitzgerald,  21  Colo.  633,  43 
Pac.  210,  the  opinion  said  that  "when  the 
manager  or  vice  principal  undertakes  work 
in  simple  co-operation  with  other  servants 
and  upon  precisely  the  same  footing  with 
them,  ne  becomes,  for  the  time  being,  a  mere 
fellow  servant    with  them    acting  as  such. 


Thus,  for  example,  a  conductor  while  acting 
as  such  in  starting  or  delaying  the  train,  in 
warning  or  failing  to  warn  the  other  train 
hands,  or  in  any  other  respect  performing  the 
usual  duties  of  a  conductor,  is  not,  under  the 
American  rule,  a  fellow  servant  with  a  brake- 
man  on  the  same  train.  But  when  he  offerx 
to  assist  the  brakeman  in  handling  his  brakes 
or  in  coupling  cars  he  acts  only  as  a  fellow 
servant;  such  work  being  no  part  of  the  dutj 
of  a  conductor  as  such."  "If  the  negligence 
complained  of  [that  is,  the  negligence  of  the 
vice  principal]  consists  of  some  act  done  or 
omitted  by  one  having  such  authority  which 
relates  to  his  duties  as  a  colaborer  with 
those  under  his  control,  and  which  might 
just  as  readily  have  happened  with  one  of 
them  having  no  such  authority,  the  common 
master  will  not  be  liable." 

The  better  rule,  as  we  extract  it  from  the 
best-reasoned  cases,  is  that  for  the  acts  oi 
the  vice  principal  done  within  the  scope  of 
his  employment,  and  such  as  properly  de- 
volve  upon  the  master  in  his  general  duty  to 
his  servants,  the  master  is  liable;  while  for 
all  such  acts  as  relate  to  the  common  em- 
ployment and  are  on  a  level  with  the  acts 
of  the  fellow  laborer, — except  such  acts  done 
by  the  vice  principal  against  the  reasonable 
objection  of  the  injured  servant, — the  master 
is  not  responsible.  In  other  words,  the  test 
of  liability  is  the  character  of  the  act,  rather 
than  the  relative  rank  of  the  servants." 
See  Ell  V.  Vorthem  P.  R.  Co.  1  N.  D.  336,  12 
L.  R,  A.   97,  48  N.  W.  222 ;  Green,  J.,  Cria- 


relatlon  of  a  conductor  to  tha  trainmen  In  the 
subjoined  decisions :  Northern  P.  R.  Co.  v. 
Cavanaugh  (1892)  10  U.  S.  App.  197.  51  Fed. 
Rep.  517,  2  C.  C.  A.  358  (disobedience  to  tele- 
graphic order  as  to  boJding  train)  :  Canadian 
P.  R.  Co.  V.  Johnston  (1894)  26  tJ.  S.  App.  85, 
«1  Fed.  Rep.  738,  9  C.  C.  A.  587,  25  L.  R.  A. 
470  (sudden  staxtlng  ot  train  while  brakeman 
was  In  a  position  of  danger)  ;  Union  P.  R.  Co. 
▼.  Callaghan  (1893)  12  U.  S.  App.  541,  56  Fed. 
Rep.  988,  6  C.  C.  A.  250  (disobedience  to  rule 
requiring  conductor,  after  storms,  to  obtain  in- 
formation atxrat  the  condition  of  the  track  at 
f request  Intervals)  ;  Northern'  P.  R.  Co.  v. 
Poirier  (1805)  29  U.  S.  App.  583,  67  Fed.  Rep. 
881,  15  C.  C.  A.  52 ;  Missouri  P.  R.  Co.  v.  Texas 
A  P.  R.  Co.  (1889)  38  Fed.  Rep.  816. 

In  Van  Amburg  v.  Vicksburg,  S.  &  P.  R.  Co. 
(1885)  37  La.  Ann.  650,  55  Am.  Rep.  517  (per- 
mitting train  to  run  at  undue  speed  across 
bridge  in  course  of  construction),  the  court 
aaid :  "The  company  is  responsible  for  the 
other  cause,  for  the  conductor  was  the  company 
•on  that  day  and  for  that  occasion.  He  had  ex- 
clusive command  of  that  train —  was  to  the  en- 
gineer his  master  for  the  time,  and  did  not  so 
much  represent  the  company  as  personate  It. 
He  was  the  company  In  bodily  form  with  author- 
ity to  command  and  power  to  enforce.  The 
pretension  that  no  responsibility  can  attach 
to  the  company  except  when  it  Is  present 
through  its  chief  otScers  would  practically  re- 
lieve it  from  all  pesponsibillty.  With  its  presi- 
•dent  In  New  York  and  Its  directors  equally  re- 
mote no  possibility  of  fastening  upon  It  any  lia- 
bility whatever  would  exist.  No  other  doctrine 
than  that  it  Is  present  In  the  person  of  those 
of  its  employees  who  for  the  time  operate  It 
would  give  the  smallest  modicum  of  protection 
to  the  public." 
46  L.  R.  A. 


See  also  Boatwright  v.  Northeastern  R.  Co. 
(1SS6)  25  S.  C.  128:  Mason  v.  Richmond  ft  I>. 
R.  Co.  (1892)  111  N.  C.  482,  18  L.  R.  A.  843, 
10  S.  E.  698,  (1894)  114  N.  C.  718,  19  S.  E. 
362;  Shadd  v.  Georgia.  C.  &  N.  R.  Co.  (1895) 
116  N.  C.  968.  21  8.  E.  554 :  Purcell  v.  Southern 
R.  Co.  (1896)  119  N.  C.  728,  26  8.  E.  161 :  Op- 
enshaw  v.  Utah  &  N.  R.  Co.  (1880)  0  Utah,  132 ; 
Johnson  v.  Richmond  ft  A.  R.  Co.  (1888)  84  Va. 
713,  5  8.  E.  707  (conductor  ordered  Inexperi- 
enced brakeman,  a  boy  sixteen  years  of  age,  to 
couple  cars,  and  failed  to  place  himself  in  such 
a  position  as  to  be  able  to  give  signals  which 
would  have  brought  the  cars  gently  together)  ; 
Ayers  v.  Richmond  ft  D.  R.  Co.  (1888)  84  Va. 
679.  5  8.  E.  582  (brakeman  caught  between  the 
lumber  projecting  from  one  car  and  another 
car  which  he  was  coupling  to  It  cried  out  for 
help,  and  the  conductor,  without  waiting  to 
see  whether  the  cars  were  connected,  ordered  the 
engineer  to  go  ahead  quickly,  the  result  being 
that  the  brakeman  fell  when  released  through 
the  taking  up  of  the  slack,  and  was  run  over). 

8o  far  as  Virginia  Is  concerned,  however, 
these  two  last-named  decisions  are  no  longer 
good  law,  the  court  of  appeals  having  expressed 
Its  opinion  in  Norfolk  ft  W.  R.  Co.  v.  Swaine 
that  the  Ross  Case  has  been  spoken  of  as 
completely  overturned'*  by  the  later  decisions 
of  the  same  court.  But  this  is  clearly  an  erro- 
neous statement,  as  will  be  apparent  from  an 
examination  of  Baltimore  ft  O.  R.  Co.  v.  Baugh 
(1893)  140  C.  8.  868,  37  L.  ed.  772,  13  Sup.  Ct. 
Rep.  914. 

It  Is  held  that  the  principle  of  the  Ross  Case 
Is  not  appilcable  as  between  a  conductor  of  a 
work  train  and  a  laborer  upon  such  train,  where 
the  roadmaster  Is  In  charge  of  such  train,  di- 
rects Its  movements,  and  has  control  of  all  per- 
sons employed  upon  it,  Including  the  condnctor 
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tocU  V.  Pitiahurgh,  C.  d  8t,  L.  R.  Co.  30  W. 
Vft.  814,  6  S.  E.  31 ;  Core  v.  Ohio  River  R,  Co. 
38  W.  Va.  456,  18  S.  E.  596;  Rodman  v. 
Michigan  C.  /2.  Co.  55  Mich.  57,  20  N.  W. 
788 ;  3  Elliott,  Railroads,  §  1319.  This  po- 
flition  may  not  be  so  clear,  for  if  the  conduct* 
or  be  vice  principal,  then  the  act  is  as  if  done 
by  the  master  in  person,  and  no  matter  what 
the  character  of  that  act,  one  of  mere  opera- 
tion or  not,  if  done  by  the  master  in  person 
he  is  liable.  So  held  in  Berea  Stone  Co,  v. 
Kraft,  31  Ohio  St.  289,  27  Am.  Rep.  510. 

It  is  said  in  argument  that  the  declaration 
is  bad  because  it  does  not  negative  the  idea 
that  the  injury  emanated  from  the  act  of  a 
fellow  servant.  It  charges  that  the  cars 
were  *^y  the  wrongful  and  negligent  acts  of 
the  defendant  company,  its  agents,  servants, 
«Dd  employees,  wrongfully,  carelessly,  vio- 
lently, and  negligently  precipitated  on  and 
against  said  infant  plaintiff."  I  do  not 
think  that  the  declaration  need  allege  the 
position  of  the  negligent  servant  or  show  af- 
firmatively that  he  was  not  a  fellow  servant. 
In  some  states  such  would  be  required,  but 
in  this  state  it  is  sufficient  to  charge  general- 
ly the  act  as  having  been  negligently  done, 
without  negativing  tne  fellow  servantcy,  just 
as  it  is  settled  in  this  state  that  such  a  gen- 
eral charge  of  a  negligent  act  is  sufficient, 
without  negativing  contributory  negligence. 

Contributory  negligence. — This  debars  the 
plaintiff  from  recovering.  He  says  that  he 
was  attempting  to  couple  to  some  cars  stand- 
ing on  the  track  a  train  composed  of  an  en- 


gine and  six  or  seven  loaded  coal  cars,  which 
was  being  backed  up  to  the  standing  cajrs. 
He  says  the  cars  oame  together  without  coup- 
ling, and  did  not  couple,  and  he  then  waved 
the  engineer  down,  and  the  train  separated 
from  the  cars  a  distance  of  6  feet,  and  there 
stood,  and  that  he  went  in  to  couple  the  cars, 
and  that  Gilbert,  standing  on  the  car  of  the 
moving  train  above  him,  instead  of  waiting 
for  Jackson  to  signal  the  train  to  back  again, 
himself  signaled  it  and  brought  the  train  too 
quickly  back,  and  caught  his  arm  in  between 
the  bumpers  and  mashed  his  arm  from  the 
wrist  to  the  elbow.  Now,  Gilbert  denies 
having  given  any  signal,  but  says  Jack- 
son did  so.  Gilbert  and  two  other  witnesses 
in  their  evidence  substantially  show  that 
Jackson  signaled  the  train  to  back,  and  that 
it  did  not  stop  before  Jackson  received  his 
injury.  The  features  of  the  case  seem  to 
show  that  Jackson  signaled  the  train,  and  by 
carelessness,  or  want  of  that  great  caution 
and  prudence  conforming  to  the  usage  of 
brakemen,  received  the  injury.  The  cars 
were  on  a  sharp  curve.  He  went  between 
them  on  the  inside  of  the  curve,  thus  endan- 
gering himself  from  being  pinched  by  the  cor- 
ners of  the  cars,  whereas  he  should  have  gone 
in,  under  the  practice  of  brakemen,  on  the 
outside  of  the  curve,  and  the  bumpers  would 
there  have  saved  him  from  any  accident  if 
he  had  not  placed  his  hand  directly  between 
the  bumpers,  contrary  to  the  rules' of  brake- 
men  and  the  plainest  principles  of  self- 
preservation.       Being  on  the  inside  of  the 


and  engineer.  Northern  P.  R.  Co.  v.  Smith 
n894)  15  U.  8.  App.  294.  59  Fed.  Rep.  993. 
8  O.  C.  A.  663.  See  also  Chicago  &  A.  R.  Co. 
V.  McDonald   (1887)   21  111.  App.  409. 

On  the  other  hand,  It  la  laid  down  that  a 
foreman  In  complete  control  of  a  gravel  train, 
with  power  to  hire  and  discharge.  Is  not  a  fellow 
servant  of  a  laborer  employed  thereon.  Krick- 
«on  V.  Milwaulcee.  L.  S.  ft  W.  R.  Co.  (1892)  93 
MIcb.  414.  53  N.  W.  393  (laborer  ordered  to  do 
brakeman's  work  of  pulling  a  pin,  and  to  Jump 
•on  the  car  so  separated  from  his  own). 

d.  Nature  of  the  act  which  caused  the  injury, 
position  of  conductor  tested  hj/. 

The  courts  which  refuse  to  concede  the  posi- 
tion of  vice  principal  to  a  conductor  for  the 
mere  reason  that  he  was  exercising  control  over 
the  injured  servant  have  uniformly  held,  when- 
ever the  question  has  been  presented,  that  he 
represents  the  master  In  so  far  as  he  may  be  in- 
trusted with  the  performance  of  any  of  the 
duties  known  as  "personal,"  "absolute,"  "un- 
assignable," etc.  That  Is  to  say,  they  apply  to 
this  case  the  general  rule  that  the  question 
whether  parties  are  fellow  servants  is  deter- 
mined by  the  character  of  the  act  from  which 
the  injury  resulted,  not  by  the  rank  or  grade 
of  the  servants.  Jenkins  v.  Richmond  &  D.  R. 
Co.  (1892?  39  S.  C.  507,  18  S.  E.  182. 

From  this  standpoint  a  railway  company  has 
t>een  held  liable  for  the  negligence  of  a  con- 
ductor resulting  in  injury  to  a  brakeman.  Mann 
T.  Delaware  ft  H.  Canal  Co.  (1883)  91  N.  Y. 
495  (putting  a  man  on  the  Mst  of  extra  brake- 
men,  without  any  inquiry  as  to  his  qualifica- 
tions, or  instructing  him  as  to  the  rules  of  the 
company) . 

To  laborers  on  a  gravel  train.  Coleman  v. 
Wilmington,  C.  ft  A.  R.  Co.  (188C)  25  S.  C.  446, 
46  L.  R.  A. 


60  Am.  Rep.  516  (neglljrence  in  adjusting 
switch).  See.  however,  Miller  v.  Southern  P. 
Co.   (1801)  20  Or.  285.  26  Pac.  70,  infra. 

To  the  fireman  of  another  train.  Jenkins  v. 
Richmond  ft  D.  R.  Co.  (1892)  30  S.  C.  507,  18 
S.  E.  182  (accident  caused  by  failure  of  con- 
ductor to  signal  following  train  when  his  own 
had  stopped). 

On  the  other  hand,  the  conductor  of  a  freight 
train  is  a  mere  fellow  servant  with  a  brake- 
man  on  the  train  In  determining  not  to  apply 
for  more  brakemen,  or  set  off  cars  from  his 
train  before  proceeding  down  a  steep  grade  un- 
der a  rule  of  the  company  committing  to  his 
Judgment  the  question  whether  he  shall  make 
such  application  where  there  Is  nothing  unusual 
about  the  train.  Wooden  v.  Western  N.  Y.  ft 
P.  R.  Co.  (1895)  147  N.  T.  508.  42  N.  E.  199, 
Reversing  (1891)  43  N.  Y.  S.  R.  218,  16  N.  Y. 
Supp.  840  (1892)  46  N.  Y.  S.  R.  77,  18  N.  Y. 
Supp.  768. 

The  court  said :  "The  duty  of  the  company, 
as  of  any  other  master,  to  its  servants,  was 
performed  If  it  furnished  adequate  machinery 
and  suitable  appliances  for  the  work,  and  em- 
ployed competent  fellow  servants,  under  proper 
rules,  duly  promulgated  and  adapted  to  the  end 
of  meeting  possible  emergencies  of  an  ordinary 
or  extraordinary  character,  which  might  be 
foreseen  to  arise  in  the  cooduct  of  its  opera- 
tions. It  is  only  when  the  duty  to  be  per- 
formed is  one  which  the  master  Is  supposed  to 
do  in  person  for  his  servant's  safety  in  his  place 
of  work,  that  it  cannot  be  delegated  to  another 
so  as  to  free  the  master  from  responsibility  for 
the  consequences  of  some  neglect.  The  duty 
here  was  not  of  that  character.  It  related  to 
the  performance  of  a  part  of  the  servant's  or- 
dinary work,  and  was  regulated  by  the  rule  and 
published  notice." 
23 


854 


West  Virqinia  Sufrehb  Court  of  Appeals. 


Apb.» 


curve,  to  avoid  being  pinched  at  the  corner 
he  would  naturally  press  too  close  to  the 
bumpers,  and  the  more  likely  injure  himself, 
while  on  the  other  side  he  could  have 
stood  a  considerable  distance  from  the 
bumpers  and  been  safe.  But,  at  any 
rate,  why  should  he  have  had  his  whole 
forearm  directly  in  front  of  the  bump- 
ers, whep,  as  he  and  all  others  show,  in  coup- 
ling the  arm  should  be  below  those  bumpers, 
simply  talcing  hold  of  the  link,  directing  it  so 
as  to  enter  the  drawbar  of  the  carT  The 
bumpers  are  made  for  the  very  purpose  of 
bumping  against  each  other  and  keeping  the 
cars  from  coining  closer  together  and  saving 
the  brakeman.  He  did  a  thing  of  manifest 
danger,  dispensed  with  the  use  of  the  appli- 
ances prepared  by  the  employer  to  save  him 
by  placing  his  arm  in  the  very  place  where  it 
would  surely  be  caught,  without  call  for  so 
doing.  At  no  time,  under  no  circumstances, 
had  he  the  right  or  need  to  put  his  arm 
there.  A  man  engaged  in  such  dangerous 
work  is  bound  to  use  the  most  astute  caution 
and  care.  He  was  an  experienced  brakeman. 
Now,  let  UH  discard  the  idea  that  Jackson 
waved  the  train  back,  and  say  that  Gilbert 
did  that.  It  may  be  said  that  Jackson  was 
not  expecting  the  conductor  to  wave  the 
train  back,  but  to  give  the  signal  himself, 
and  therefore  did  not  have  his  arm  in  the 
right  place.  He  says  that  when  the  cars 
first  came  together  they  would  not  couple. 
Then  he  waved  the  engine  down  and  went  in 
to  make  the  coupling,  the  conductor  stand- 


ing on  the  car  above  him,  and  "as  I  aimed  to 
make  the  coupling,  he,  the  conductor,  waved 
the  engineer  back,  and  I  saw  him  and  aimed 
to  jump  back,  but  before  1  could  do  so  the 
cars  caught  me,"  using  his  own  words.  Now 
the  backing  train  was  6  feet  off.  Jackson 
says  he  saw  the  conductor  wave  the  train 
back.  Then  he  had  time  to  get  out  or  to 
properly  place  his  arm  and  hand  under  the 
bumpers,  for  he  and  all  say  that  the  train 
had  seven  loaded  coal  cars  to  back  up  a  very 
steep  g^ade  on  reverse  curves,  the  track  slip- 
pery, having  to  sand  it,  the  engine  slipping, 
and  the  movement  very  slow.  Jackson  com- 
plains that  the  conductor  waved  the  train 
back  before  he  was  ready  for  it,  yet  he  saya 
he  saw  him  wave,  and  surely  he  could  pre- 
pare or  get  out  while  this  loaded  train  was 
starting  and  going  the  6  feet  in  its  very  slow, 
labored  movement.  All  the  evidence  shows 
that  the  engine  cotild  scarcely  back  its  cars 
up  that  steep  grade  and  sharp  curve.  He 
had  timely  warning  to  take  his  arm  away. 
It  should  never  have  been  there.  Gilbert  de- 
nies waving  the  train  back,  and  it  looks  like 
Jackson  did,  because  if  he  had  we  would  ex- 
pect him.  after  doing  so.  to  be  in  between  the 
cars  to  couple  them,  but  if  he  had  not  given 
the  signal,  hardly  so.  Say,  however,  that 
the  conductor  did  wave  the  train  back,  and 
that  Jackson  did  not  see  him,  though  he  says 
he  did,  it  is  scarcely  possible  that  with  a 
lantern  Jackson  would  not  see  the  train  start 
its  movement  and  come  back  soon  enough  to 
get  out  of  the  way  or  prepare  for  it.     So  we 


In  Jackson  v.  Norfolk  &  W.  R.  Co.  it  will 
be  observed  that  one  of  the  grounds  on  which 
the  liability  of  the  company  was  denied  was 
that  the  negligent  act  was  one  connected  with 
the  mere  operation  of  the  train  (signaling  to 
back  up  cars  for  coupling). 

So,  also,  the  conductor  of  a  freight  train  In 
helping  a  brakeman  to  unload  a  car  acta  as  a 
mere  servant.  Louisville,  N.  A.  ft  C.  R.  Co.  v. 
Southwlck  (1896)  16  Ind.  App.  486,  44  N.  E.  263. 

The  courts  of  last  resort  in  Virginia  and 
West  Virginia  have  also,  after  a  good  deal  of 
wavering,  adopted  the  doctrine  applied  In  the 
above  cases. 

The  earliest  case  In  which  the  relation  of  a 
conductor  to  a  sul)ordinate  was  presented  was 
Moon  V.  Richmond  ft  A.  R.  Co.  (1884)  78  Va. 
745,  49  Am.  Rep.  401,  where  a  brakeman  was 
injured  through  a  derailment  caused  partly  by 
the  way  in  which  the  train  was  made  up,  and 
partly  by  the  excessive  speed  at  which  it  was 
run.  The  court  held  that  a  conductor  in  con- 
trol of  men  on  material  train,  and  of  its  make- 
up generally,  is  not  a  fellow  servant  of  a  brake- 
man,  but  his  superior,  holding  "a  position 
wherein  he  exercises  discretionary  authority," 
and  charged  with  "duties  for  the  proper  per- 
formance of  which  the  law  holds  the  company 
itself  responsible ;  any  negligence  on  his  part  In 
this  behalf  is  the  negligence  of  the  company 
itself."  As  the  following  passage  from  the 
opinion  shows,  the  Judicial  theory  was  very 
much  the  same  as  that  of  the  supreme  court  of 
Ohio  (see  II.  a,  supra)  :  "The  fellow  servant 
or  coemployee  for  whose  negligence  the  company 
is  not  liable,  Is  one  who  is  in  the  same  common 
employmejit, — that  Is,  In  the  same  shop,  or 
placed  with,  and  having  no  authority  over,  the 
one  injured, — and  who  is  no  more  charged  with 
the  discretionary  exercise  of  powers  and  duties 
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imperatively  resting  on  the  company  than  the 
injured  party :  but  where  a  person  is  placed  in 
charge  of  the  'construction  or  repair  of  machin- 
ery,' the  'despatching  of  trains.'  the  'main- 
tenance of  way,*  etc.,  he  is  not  a  fellow  servant 
with  those  under  him,  nor  with  those  in  a  dif- 
ferent department  of  the  company's  service. 
He  Is  the  agent  of  the  company,  which  has  as- 
sumed, through  him,  the  performance  of  duties 
which  are  absolute  and  imperative,  the  omis- 
sion or  negligence  of  performing  which  the  law 
will  in  no  wise  excuse.  Clarke  v.  Holmes 
(1862)  7  Hurlst.  &  N.  937,  31  L.  J.  Exch. 
N.  S.  356,  8  Jur.  N.  S.  992,  10  Week.  Rep. 
405 ;  Ford  v.  Fltchburg  R.  Co.  (1872)  110  Mass. 
241,  14  Am.  Rep.  598 ;  Hough  v.  Texas  ft  P.  R. 
Co.   (1879)  100  U.  S.  218.  25  L.  ed.  612." 

This  case  was  said.  In  Norfolk  ft  W.  R.  Co. 
V.  Nnckols  (1895)  91  Va.  193.  21  S.  E.  342,  to 
have  been  really  decided  on  the  ground  that  the 
negligence  of  the  master  was  one  of  two  con- 
curring causes  of  the  accident  But  the  In- 
struction which  it  was  held  error  to  refuse  un- 
questionably embodies  the  "superior  servant" 
doctrine.  This  ruling  was  followed  In  Rich- 
mond ft  D.  R.  Co.  V.  De  Butts  (1894)  90  Va. 
405.  18  S.  E.  837;  Richmond  ft  D.  R.  Co.  v. 
Brown  (1893)  89  Va.  749,  17  8.  B.  132  (order 
to  unload  car  in  an  unnecessarily  dangerous 
manner  by  crossing  a  track  where  a  train  might 
be  expected  to  pass). 

A  railroad  company  Is  liable  for  Injuries 
to  a  brakeman  caused  by  the  acts  of  the  con- 
ductor in  ordering  him  to  ascend  a  defective 
ladder  while  the  train  was  standing,  and  in 
starting  the  train  knowing  the  dangerous  posi- 
tion in  which  the  brakeman  was  placed.  Rich- 
mond ft  D.  R.  Co.  V.  Williams  (1889)  86  Va.  165. 
9  8.  E.  990  (demurrer  to  evidence  held  to  be 
properly  overruled). 
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can  say  that  he  did  not  use  that  care  and 
caution  required  in  such  dangerous  business. 
Is  it  justice,  between  man  and  man,  to  hold 
the  employer  liable  under  such  circum- 
stances? Had  it  not  been  for  the  negligence 
of  Jackson  in  a  place  calling  for  the  most 
watchful  prudence,  the  misfortune  would 
not  have  happened. 
Reversed  and  new  trial  granted. 

Enslisli  and  MoWhirter,  JJ.,  concur. 

Denty  J.«  dissents. 

The  following  additional  opinion  was  sub- 
sequently filed: 

Upon  the  important  question  of  fellow 
servantcy,  I  add  the  following  late  author- 
ities taking  the  view  above  taken :  Denver 
d  R.  O.  R.  Co.  V.  Bfipea  (1896)  23  Colo.  226, 
47  Pac.  287;iSf*.  LouiSy  /.  M.  &  8.  R.  Co,  v. 
Needham,  27  U.  S.  App.  227,63  Fed.  Rep.  107, 
11  C.  C.  A.  66,  25  L.  R.  A.  833,  full  opinion; 
Bishop,  Non-Contract  Ijaw,  §  665;  Callan  v. 
Bull  (1896)  113  Cal.  593,  45  Pac.  1017,— 
holding  that  while  a  superintendent  is  a  vice 
principal  as  respects  suitable  appliances, 
which  it  is  the  duty  of  the  master  to  furnish, 
yet,  if  employees  are  to  construct  them  out 
of  material  furnished  them,  "all,  .  .  .in- 
cluding the  superintendent,  are  fellow  serv- 
ants, irrespective  of  rank,  as  to  any  defect  or 
negligence  in  their  construction  or  adjust- 
ment, and  the  employer  is  not  liable  for  such 
defect  or  negligence."    Miller  v.  Southern  P. 


R.  Co.  20  Or.  285,  26  Pac.  70.  In  December, 
1896,  the  circuit  court  of  Pennsylvania  crit- 
icised the  Ross  Case,  112  U.  S.  377.  28  L.  ed. 
787,  5  Sup.  Ct  Rep.  184,  and  held  the  same 
view  which  I  express  above,  that  it  has  been 
practically  overruled  by  the  cases  I  cite. 
Coulson  v.  Leonard,  77  Fed.  Rep.  538;  Mc- 
Ginty  v.  Athol  Reservoir  Co.  155  Mass.  183, 
29  N.  E.  510, — holding  superintendent  and 
workmen  fellow  servants.  The  opinion  in 
Colorado  Coal  d  I,  Co.  v.  Lamb,  6  Colo.  App. 
255,  40  Pac.  251,  says  that  the  late  cases  in 
supreme  court  overrule  the  Ross  Case.  I  see 
that  in  Norfolk  &  W.  R.  Co.  v.  Sicaine,  post, 
p.  359,  the  Virginia  supreme  court  has,  in  a 
clear,  strong  opinion  by  Caldwell,  J.,  square- 
ly approved  our  decision  in  the  above  case. 
The  United  States  Supreme  Court  (1897) 
has  re-enunciated  the  same  views  given  in 
recent  decisions  above  cited.  Alaska  Tread' 
well  Gold  Min.  Co.  v.  Whelan,  168  U.  S.  86, 
42  L.  ed.  390,  18  Sup.  Ct.  Rep.  40. 

Dent,  J.,  dissenting: 

I  am  compelled  to  dissent  in  this  case,  to 
be  consistent  with  the  position  taken  in  the 
case  of  Flannegan  v.  Chesapeake  d  0.  R.  Co. 
40  W.  Va.  440,  21  S.  E.  1028.  as  follows,  to 
wit:  "The  doctrine,  as  recognized  and  en- 
forced in  this  state,  is  that  it  is  tlie  personal 
and  nonassignable  duty  of  the  master,  first, 
to  exercise  reasonable  care  in  providing  and 
keeping  in  repair  suitable  machinery,  and 
all  necessary  appliances,  including  a  safe 
place  to  labor;  second,  to  exercise  a  like  care 


Bnt  the  argument  of  the  court  In  Norfolk  ft 
W.  R.  Co.  V.  Donnelly  (1802)  88  Va.  853,  14  S. 
E.  652,  evinces  a  strong  disposition  on  the  part 
of  the  court  to  discard  the  "superior  servant" 
doctrine  altogether,  and  to  adopt  the  rule  that 
the  character  of  the  delioqaent  servant's  act  is 
the  true  test  bj  which  to  determine  whether 
the  relation  of  coservlce  exists. 

This    view    ultimately    prevailed.     See  Nob- 

FOLK  ft  W.   R.   Co.  V.  SWAINB. 

The  Ross  Case  was  followed,  as  to  the  lia- 
bility of  the  company  for  Injuries  received  by 
a  brakeman  through  the  conductor's  negligence 
In  Madden  v.  Chesapeake  ft  O.  R.  Co.  (1886)  28 
W.  Va.  610,  57  Am.  Rep.  695 :  Daniel  v.  Chesa- 
peake ft  O.  R.  Co.  (181)2)  36  W.  Va.  897,  16  L. 
R.  A.  383.  15  S.  E.  162  (duty  violated — that  of 
exercising  continued  watchfulness  to  keep  the 
track  clear  for  other  trains.  The  court  said  the 
facts  did  not  require  It  to  base  the  decision  either 
up<M]  the  "superior  servant*'  doctrine,  or  upon 
the  nature  of  the  functions  discharged  by  the 
servant)  ;  Ilaney  v.  Pittsburgh,  C.  C.  ft  St.  L. 
R.  Co.  (1893)  38  W.  Va.  570,  18  S.  B.  748  (col- 
lislon  caused  by  conductor's  neglect  of  signal 
to  reduce  speed). 

But  these  cases  have  been  overruled  In  Jack- 
son V.  Norfolk  &  W.  R.  Co.  mainly,  It  would 
seem,  ui>on  the  ground  that  the  Ross  Case  was 
overruled  by  Northern  P.  R.  Co.  v.  Hambly 
(1894)  154  U.  S.  349.  38  L.  ed.  1009,  14  Sup. 
Ct.  Rep.  083.  and  Baltimore  ft  O.  R.  Co.  v. 
Bangb  (1893)  149  U.  S.  368,  37  L.  ed.  772,  13 
Sap.  Ct.  Rep.  914,  a  view  which  is  contradicted 
by  the  express  words  of  the  opinions. 

In  Miller  v.  Southern  P.  Co.  (1891)  20  Or. 
285,  26  Pac.  70,  It  was  argued  that  the  effect 
of  a  general  rule  of  the  company  providing  that 
conductors  would  be  held  personally  responsible 
for  the  proper  adjustment  of  switches  used  by 
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their  trains  was  to  create  the  conductor  whose 
negligence  caused  the  injury  vice  principal  as 
regards  the  plaintiff.  The  court  rejected  this 
contention,  reasoning  thus :  "The  argument 
for  the  plaintiff  proceeds  upon  the  assumption 
that  the  switch  was  broken  and  disarranged 
when  the  Lebanon  locomotive  used  It,  and  that 
Huston  [the  conductor]  had  devolved  upon  him 
the  duty  of  seeing  that  the  switch  was  properly 
adjusted,  which  being  a  personal  duty  the  com- 
pany owed  to  Miller,  that  the  negligence  of 
Huston  in  falling  to  discover  that  the  switch 
was  out  of  order  was  the  negligence  of  the  com- 
pany, and  rendered  it  liable  for  the  injurious 
consequences  which  ensued.  The  rule  was  a 
proper  and  needful  regulation,  and  obedience 
to  It  was  well  calculated  to  Insure  safety,  but  it 
was  not  designed  to  create  any  new  or  distinct 
liability  other  than  the  law  established.  As  a 
rule,  it  did  not  operate  to  change  the  rule  of 
law  which  governed  the  relation  of  the  parties 
and  fixed  their  liabilities.  The  conductors  were 
not  expected  to  perform  the  duties  of  switch- 
men— someone  under  them,  usually  a  brakeman, 
discharged  this  duty,  by  their  direction ;  and 
the  object  of  the  rule  in  making  them  responsi- 
ble was  to  secure  the  best  possible  performance 
of  the  duty  of  a  switchman  to  Insure  safety  in 
operating  the  trains.  It  added  no  new  or  other 
element  to  the  legal  relation  of  the  parties  con- 
cerned than  already  existed.  The  whole  duty 
combined  and  to  be  performed  In  this  regard, 
by  conductor  and  switchman,  in  operating  the 
switch,  only  constituted  the  proper  discharge  of 
the  duty  of  a  switchman.  It  Is  not  the  duty  of 
a  master,  'as  with  a  personal  sight  and  touch,* 
to  operate  the  switches  on  the  road.  .  .  . 
If  we  take  the  character  of  the  act  performed 
by  such  servant  to  determine  whether  he  Is  an 
agent  or  representative  of  the  company  or  a 
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to  provide  and  retain  suitable  servants  for 
eacn  department  of  service;  third,  to  estab- 
lish, conform  to,  and  enforce  compliance  with 
proper  rules  and  regulations.  These  are  the 
superior  duties,  for  the  proper  performance 
of  which  the  master  is  responsible,  whether 
he  intrust  them  to  a  department  or  any  em- 
ployee of  any  grade,  and  the  neglect  of  which 
by  the  agent  or  agency  to  which  they  are  in- 
trusted renders  the  master  liable  to  anyone 
injured  by  reason  of  such  negligence,  against 
whom  and  to  whom  contributory  negligence 
cannot  be  shown  or  imputed  from  his  own  act 
or  the  act  of  a  fellow  servant,  whether  it  be 
of  commission  or  omission.  Daniel  v.  Chesa- 
peake d  0.  R.  Co.  36  W.  Va.  397,  16  L.  R.  A. 
383,  15  S.  E.  162:  Cooper  v.  Pittahurgh,  C, 
d  St.  L.  /?.  Co.  24  W.  Va.  37,  and  other  cases 
Heretofore  cited;  also  Snhroeder  v.  Chicago 
d  A.  R.  Co.  108  Mo.  323,  18  L.  R.  A.  827, 
18  S.  W.  1094;  Foster  v.  Missouri  P.  R.  Co. 
115  Mo.  165,  21  S.  W.  916.  The  decisions 
of  many  jurisdictions  are  not  in  line  with 
our  decisions  on  this  subject.  7  Am.  &  Eng. 
Enc.  Law,  p.  821,  title  Fellow  Servants.  The 
rule  of  stare  decisis  applies  with  impregna- 
ble force  in  this  instance,  and  from  which 
there  is  no  way  of  escape,  even  if  the  court 
were  so  inclined,  unless  by  an  utter  and  rep- 
rehensible disregard  of  all  precedent."  The 
majority  of  the  court,  however,  appear  to 
have  arrived  at  a  different  conclusion,  and 
have  determined,  in  disregard  of  its  former 
decisions,  to  start  on  the  promulgation  of  an 
entirely  different  rule,  dependent  on  the 
principles  of  fellow  service. 


Under  the  doctrine  as  heretofore  estab- 
lished by  this  court,  the  liability  of  the  mas- 
ter was  not  determined  by  the  rank  or  title 
of  the  employee  or  servant,  but  on  the  duty 
that  he  was  called  upon  to  perform  or  dis- 
charge. If  such  duty  was  a  nonassignable, 
sometimes  called  "positive,"  duty  of  the 
master,  the  master  was  liable  for  the  serv- 
ant's negligence,  to  any  person  injured  there- 
by; but,  if  an  assignable  duty,  the  master 
was  not  liable.  So  that,  in  determining 
whether  the  servant  was  for  the  time  being 
the  agent  or  vice  principal,  his  rank  was  not 
considered;  but  the  duty  he  was  in  the  act 
of  performing  was  alone  decisive  of  the  ques- 
tion, although  it  is  generally  recognized  that 
the  duties  of  the  master  are  more  apt  to  be 
imposed  on  those  of  his  servants  who  hold 
superiority  in  rank.  It  was  improper,  there- 
fore, to  hold  that  any  oflioer  or  employee  was 
at  all  times,  by  reason  of  his  employment 
or  rank,  a  vice  principal.  And  it  is  just  as 
improper  to  hold  that  an  officer  or  employee; 
by  virtue  of  his  employment,  is  at  all  times 
the  fellow  servant  with  those  with  whom  he 
is  working,  whether  in  a  superior  or  inferior 
capacity.  The  main  question  in  every  case 
of  negligence  was  not  whether,  generally 
speaking,  the  servant  in  fault  was  the  su- 
perior or  inferior  in  rank  of  the  injured 
party,  but  whether  the  duty  the  negligent 
servant  was  called  upon  to  perform  was  a 
nonassignable  duty  of  the  master,  and  from 
this  duty  alone  his  temporary  position  of 
vice  principal  or  fellow  servant  was  deter- 
mined.    The  effect  of  the  present  opinion  is 


fellow  servant,  what  Is  there  In  the  act  of  op- 
erating? a  switch  so  as  to  properly  adjust  the 
rails  for  the  passoge  of  trains  which  may  be 
considered  In  any  sense  to  impose  or  delegate 
the  duty  to  such  employee  to  furnish,  construct, 
keep,  or  maintain  in  repair  such  switch  7  How- 
ever liberally  we  may  construe  the  rule  as  to 
coeervants.  it  Is  difficult  to  perceive  If  the  rule 
Itself  Is  to  remain,  that  a  servant  engaged  In  the 
operation  of  a  switch  Is  a  representative  of  the 
master  or  other  than  a  fellow  servant  engaged 
In  a  common  employment  for  the  successful 
management  of  the  trains.  The  act  he  per- 
forms Involves  no  duty  of  construction  or  repair 
or  other  duty  In  regard  to  the  switches  of  the 
road  If  out  of  repair  or  unfit  for  use«  whether  by 
wear  and  tear  or  by  the  criminal  Interference 
of  strangers,  than  to  promptly  notify  the  com- 
pany of  Its  condition  so  that  It  may  be  repaired 
or  Its  place  supplied." 

In  the  absence  of  testimony  showing  what 
the  power  and  duties  of  the  conductor  are,  a 
railway  company  will  not  be  held  responsible 
for  Injuries  resulting  from  his  negligence  In  as- 
suring a  laborer  that  a  piece  of  apparatus  was 
safe.  McGowan  v.  St.  Louis  ft  I.  M.  R.  Co. 
(1876)  61  Mo.  628.  The  court  said:  "Prima 
facie  all  servants  of  a  common  master  employed 
in  running,  operating,  and  rendering  service 
with  a  train  of  cars  are  fellow  servants.  If 
there  are  facts  which  show  that  this  relation 
does  not  really  exist  between  all  such  servants, 
the  burden  of  showing  such  facts  Is  on  him  who 
seeks  to  avail  himself  of  the  absence  or  nonex- 
istence of  such  relation.  This  court  cannot 
take  Judicial  notice  of  the  duties  required  of,  or 
performed  by,  such  servants,  nor  of  the  degrees 
of  supremacy  or  subordination  existing  among 
them.  If  the  conductor  who  quieted  the  plain- 
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tilTs  apprehensions  of  danger,  and  reassured 
him  of  his  safety  and  the  sufficiency  of  the 
rope,  was  a  vice  principal,  acting  for,  and  in 
lieu  of,  the  master  In  the  control  of  the  hands, 
and  the  superintendence  of  the  work  and  ma- 
chinery, we  think  the  defendant  would  have  been 
liable,  not^-lthstandlng  the  plaintiff  may  have 
believed  tbe  rope  to  be  unsafe.  An  assurance 
from  one  representing  the  master,  that  the  ma- 
chinery or  apparatus  being  used  fs  all  right, 
and  an  order  from  him  to  his  servant  to  use  It. 
notwithstanding  a  complaint  of  the  servant  as 
to  Its  sufficiency,  amounts  to  a  guaranty  of 
safety,  and  the  master  will  be  liable  for  any  In- 
Jury  then  resulting  from  Its  prudent  use.  If 
the  conductor  did  not  occupy  the  position  of 
master  to  the  plaintiff  at  the  time  of  his  injury, 
then  what  he  said  and  did  with  reference  to 
the  rope  could  no  more  bind  the  master  than  tbe 
words  or  conduct  of  any  one  of  tbe  eleven  la- 
twrers  who  were  working  at  the  tog  in  con- 
Junction  with  the  plaintiff.  There  is  not  a 
syllable  of  testimony  showing  what  the  power 
and  duties  of  the  conductor  were.  The  mere 
fsi^t  that  the  men  represented  to  him  that  the 
rope  was  unsafe  does  not  tend  to  show  that  he 
had  power  to  employ  and  discharge  hands,  or  to 
provide  and  replace  machinery  and  materials, 
or  was  charged  with  the  superintendence  and 
control  of  the  men  and  their  work, — In  short, 
that  he  was  a  vice  principal,  representing  the 
defendant.  Notice  to  a  person  as  agent  will 
not  bind  anyone  as  principal,  unless  such  per- 
son really  be  agent  of  the  one  sou«rht  to  he 
bound ;  and  the  agency  of  sucb  person  must  be 
proved  by  evidence  directed  to  that  point,  and 
cannot  be  proved  by  the  mere  fact  of  giving  the 
notice.  Whether  the  complaint  was  made  to 
him  because  be  represented  the  master,  or  be- 
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to  ehaii|[6  this  law,  and  to  hold  that  a  con- 
ductor, it  matters  not  what  duty  may  be  im- 
posed upon  him  by  the  master,  as  to  all  the 
other  trainmen,  whether  on  his  train  or  on 
other  trains,  is  a  fellow  servant;  in  short, 
that  the  duties  of  all  the  employees  in  the 
operating  department  of  the  road  make  them 
fellow  servants,  it  matters  not  the  relation- 
ship they  bear  to  each  other,  nor  that  the 
duties  they  may  be  called  upon  to  discharge, 
may  be  whiftt  have  been  heretofore  designated 
by  this  court,  and  even  in  the  opinion  of 
Judge  Brannon,  to  be  the  nonassignable  du- 
ties of  the  master.  Among  these  nonassign- 
able duties  is  the  duty  to  furnish  a  safe 
place  to  work, — that  is,  as  to  trainmen,  a 
safe  track,  not  only  in  construction,  but  free 
from  dangerous  obstructions  of  every  kind, — 
and  also  to  adopt,  promulgate,  and  enforce 
safe  and  proper  rules  for  the  conduct  of 
business,  including  the  government  of  the 
machinery,  and  the  running  of  trains  on  a 
railroad  track.  Mr.  Bishop  sums  up  the  du- 
ties of  the  nraster  to  be  "watehfulness  Of 
ways  and  appliances."  In  the  case  of  Riley 
V.  West  Virginia  C.  d  P.  R,  Co.  27  W.  Va. 
145,  it  is  held:  ''When  a  railroad  company 
puts  a  superintendent,  foreman,  or  other  em- 
ployee, in  its  place  to  discharge  some  duty 
which  it  owes  to  its  servants  or  employees, 
as  to  such  duty  such  superintendent  or  other 
employee  is  not  a  coservwnt,  but  the  repre- 
sentative of  the  company,  and  as  to  such 
duty  the  company  is  bound  by  the  acts  or 
omissions  of  such  middleman,  the  same  as 


though  the  acts  had  been  done  or  omitted  by 
the  company  itself."  This  is  the  doctrine  of 
vice  principal,  as  settled  in  this  stato,  first 
announced  in  the  case  of  Cooper  v.  Pitts- 
burgh, C.  d  8t.  L.  R.  Co.  24  W.  Va.  37,  and 
followed  in  Madden  v.  Chesapeake  d  O.  R. 
Co,  28  W.  Va.  GIO,  57  Am.  Rep.  695;  Cris- 
well  V.  Pittsburgh,  C.  d  8t.  L.  R.  Co,  30  W. 
Va.  798,  6  S.  £.  31;  Daniel  v.  Chesapeake 
d  0.  R.  Co.  36  W.  Va.  397,  16  L.  R.  A.  383, 
15  S.  E.  162;  Core  v.  Ohio  River  R.  Co.  38 
W.  Va.  456,  18  S.  E.  596;  Haney  v.  Pitts- 
hurgK  C.  C.  d  St.  L.  R.  Co.  38  W.  Va.  570, 
18  8.  E.  748;  Flannegan  v.  Chesapeake  d 
O.  R.  Co.  40  W.  Va.  440,  21  S.  E.  1028,— all 
of  which  cases  are  overruled  by  the  present 
case,  in  its  effect,  although  the  language  is 
not  made  to  so  express. 

In  tDe  case  of  tforthem  P.  R.  Co.  v.  Peter- 
son, 162  U.  S.  353,  40  L.  ed.  997,  16  Sup. 
Gt.  Rep.  843,  Mr.  Justice  Peckham  says: 
"If,  instead  of  personally  performing  these 
obligations,  the  master  engages  another  to 
do  them  for  him,  he  is  liable  for  the  neglect 
of  that  other,  which  in  such  case  is  not  the 
neglect  of  a  fellow  servant,  no  matter  what 
his  position  as  to  other  matters,  but  is  the 
neglect  of  the  master  to  do  those  things 
which  it  is  the  duty  of  the  master  to  per- 
form, as  such."  This  language  is  in  perfect 
harmony  with  former  decisions  of  this  court 
cited  above,  and  to  which  the  Supreme  Court 
of  the  United  States  continues  to  adhere. 
McKinney,  Fellow  Servants,  104,  states  the 
general  rule  to  be  that  the  master's  duty  to 


cause  it  was  his  duty  to  supervise  the  move- 
ment of  the  engine  and  regulate  the  tension  of 
the  rope,  would  be  a  matter  of  sheer  conjecture 
oa  the  testimony  in  this  cause.  For  anything 
which  appears  In  this  record,  notice  to  the 
driver  of  the  engine  to  which  the  rope  was  at- 
tached, that  it  was  Insecure,  would  have  been 
equally  binding  upon  the  defendant.  The  tes- 
timony falls  to  show  that  the  conductor  or  en- 
gineer were  other  than  fellow  servants  of  the 
plaintiff,  each  performing  distinct  duties  In  the 
common  employment." 

The  doctrine  that  a  conductor  may  be  both  a 
representative  of  the  company,  and  also  a  mere 
servant,  is  a  logical  outcome  of  the  theory  on 
which  the  above  cases  were  decided.  As  has 
been  said  in  a  West  Virginia  case:  "The  em- 
ployees of  a  railroad  company  oftentimes  oc- 
cupy, not  only  a  dual,  but  a  threefold,  relation 
towards  each  other,  according  to  the  duties  they 
are  called  upon  or  delegated  to  perform,  to 
wit :  that  of  superior  or  master,  co-ordinate  or 
fellow  servant,  Inferior  or  servant.  .  .  . 
Where  the  Injury  Is  caused  by  an  employee  act- 
ing In  the  discharge  of  a  duty  that  renders 
him  Inferior  to  or  co-ordinate  with  the  Injured 
employee  the  master  or  company  Is  not  liable, 
but  where  he  acts  in  a  superior  position  the 
master  la  liable.  .  .  .  For  Instance,  In  running 
the  train,  the  conductor  is  the  superior  of  the  en- 
gineer, and  in  that  particular  he  represents  the 
master ;  In  the  separate  management  of  the  en- 
gine and  the  train  from  the  engine  back  they 
are  co-orOlnate  or  fellow  servants,  each  being  In- 
dependent In  his  own  sphere ;  and  in  permit- 
ting the  fireman  or  other  person  to  manage  the 
engine  In  his  stead,  the  engineer  Is  the  superior 
of  the  conductor,  discharging  a  nonassignable 
duty,  delegated  to  him  by  the  master  or  com- 
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pany."     Core  v.  Ohio  River  R.  Co.    (1803)   88 
W.  Va.  466,  460,  18  S.  E*.  596. 

III.  Relation  of  condtuitor  to  employees  other 
than  those  under  his  oontrol. 

a.  Oenerally. 

The  relation  of  a  conductor  to  employees  who 
form  part  of  the  force  subject  to  his  controU 
although  not  engaged  in  operating  the  train. 
Is  necessarily  the  same  as  bis  relation  to  the 
trainmen  themselves.  Several  rulings  embody- 
ing the  doctrine  that  he  Is  or  (s  not  a  vice  prln^ 
ctpal  as  to  such  employees  have  been  cited 
above. 

A  discussion  of  the  relation  of  a  conductor 
to  employees  who  are  neither  engaged  In  oper- 
ating his  own  train  nor  otherwise  subject  to  his 
control  brings  a  different  factor  Into  promi 
nence,  as  the  most  frequent  Inquiry  must  ob- 
vloasly  be  whether  the  conductor  is  engaged  In 
the  same  general  business  with  those  employees. 
The  responsibility  of  the  company,  therefore.  Is 
considered  with  reference  to  the  "departmental 
theory,"  and  depends  upon  the  meaning  which 
happens  to  be  attached  to  that  phrase  In  the 
jurisdiction  where  the  Injury  was  received.  An 
extended  discussion  of  that  theory  would  be  en- 
tirely out  of  place  In  the  present  note,  and  It 
will  be  sufficient  to  state  the  effect  of  the  rul- 
ings which  have  been  produced  by  Its  rejection 
or  acceptance  under  the  particular  circum- 
stances of  the  case. 

b.  Relation   of   conductor   to   memhera    of  the 
crews  of  other  trains. 

In  a  few  cases  the  doctrine  of  the  Ross  Case 
has  been  supposed  to  Involve  the  corollary  that 
the  conductor  Is  a  representative  of  the  com* 
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his  employees  is  fully  performed  when  he 
establishes  and  promulgates  proper  rules 
and  regulations.  With  the  carrying  out  and 
enforcement  of  such  rules  and  regulations  he 
has  nothing  to  do.  After  the  master  has 
completed,  furnished,  and  equipped  the  road, 
and  adopted  rules  and  regulations,  his  duty 
towards  his  employees  is  at  an  end.  If  they 
disregard  the  rules,  and  operate  the  road  at 
liberty,  and  thereby  render  the  employment 
extra-hazardous  and  dangerous,  the  master  is 
not  liable  to  his  servants  injured  thereby. 
Such  is  the  conclusion  of  the  opinion  in  this 
case,  but  such  is  not  the  law  of  this  state, 
as  heretofore  settled  by  the  decisions  of  this 
court.  They  hold  that^  if  a  master  engages 
in  the  quasi  public  operation  of  running  a 
railroad,  it  is  a  duty  incumbent  upon  him, 
both  to  the  public  and  individuals,  n6t  only 
to  adopt  and  promulgate  proper  rules,  regu- 
lations, and  schedules  for  the  separate  divi- 
sions of  his  business,  called  ''trains,"  but 
also  to  keep  a  watchful  and  superintending 
eye  over  his  whole  road,  to  see  that  these 
rules,  regulations,  and  schedules  are  faith- 
fully adhered  to  and  carried  out,  and  if,  for 
any  unforeseen  cause,  they  are  interrupted, 
hindered,  or  rendered  impracticable,  to  sub- 
stitute necessary  special  arrangements  in 
lieu  thereof.  And  as  the  master  cannot  be 
omnipresent,  or,  being  a  mere  fiction  of  law, 
known  as  a  "corporation,"  cannot  be  pres- 
ent at  all,  such  duties  must  be  performed  by 
persons  expressly  delegated  for  the  service, 
commonly  known  as  'Vice  principals."     So 


that  it  may,  and  often  does,  happen  that  each 
and  every  employee  of  a  railroad  may  be 
called  upon  to  fill  the  important  position  of 
a  vice  principal.  For  instance,  when  a  train 
starts  from  one  end  of  the  road  the  track 
may  be  dangerously  obstructed,  in  a  manner 
not  known  to  the  trainmen,  by  numerous 
other  trains  running  on  or  out  of  time,  or 
by  washouts,  slips,  boulders,  or  otherwise; 
and  it  is  the  duty  of  the  master,  who  is  re- 
quired to  vigilantly  guard  the  track,  to  noti- 
fy the  trainmen  of  these  various  obstructions, 
which  duty  he  may  impose  on  a  conductor, 
brakeman,  watchman,  or  other  employee,  and, 
if  such  employee  fails  to  give  the  required 
notice  or  warning,  his  failure  is  imputed  to 
the  master.  The  holding  of  other  courts  is 
that  all  the  master  is  required  to  do  is  to 
furnish  competent  servants  to  watch  the 
road  and  give  warning  of  obstructions,  and 
for  their  negligence  he  is  not  liable.  But 
this  court  has  heretofore  held  that  these  are 
positive  duties  of  the  master,  which  he  can- 
not delegate  in  such  manner  as  to  escape  lia- 
bility. If  we  are  to  be  guided  by  precedent 
and  follow  the  beaten  track  marked  out  by 
our  predecessors,  it  becomes  equally  errone- 
ous to  hold  that  a  conductor,  as  such,  is  a 
fellow  servant  of  the  other  trainmen,  as  to 
hold  that  he  is  a  vice  principal,  without  re- 
gard to  the  duty  he  is  discharging.  The  de- 
cision in  the  present  case  abandons  the  old 
road,  and,  flying  off  at  a  tangent,  undertakes 
to  follow  a  path  pointed  out  by  certain  text 
writers  as  the  main  highway  pursued  by  the 


pany,  not  only  as  to  the  men  on  bis  own  train, 
bat  as  to  those  on  other  trains  also.  Northern 
P.  R.  Co.  V.  O'Brien  (1889,  Wash.  Terr.)  21 
Tac.  32;  Au  v.  New  York,  L.  B.  &  W.  R.  Co. 
Ut:i86)  20  Fed.  Rep.  72  (omission  to  see  that 
brakemen  were  at  their  posts  and  brakes  set 
on  a  steep  grade — brakeman  on  another  train 
injared  by  running  away  of  train)  ;  Ragsdale 
V.  Northern  P.  R.  Co.  (1889)  42  Fed.  Rep.  383. 
But  this  construction  of  the  case  Is  opposed 
by  the  great  weight  of  authority  which  sustains 
the  doctrine  that  the  conductor  of  one  train  Is 
a  fellow  servant  of  the  employees  on  another  In 
such  a  sense  that  the  company  is  not  liable  to 
them  for  injuries  caused  by  his  negligence. 
Oakes  v.  Mase  (1807)  1G5  U.  S.  303,  41  L.  ed. 
746,  17  Sup.  Ct.  Rep.  345,  Affirming  Northern 
P.  R.  Co.  V.  Mase  (1894)  27  U.  S.  App.  238,  63 
Fed.  Rep.  114,  11  C.  C.  A.  63  ;  Baltimore  &  O. 
R.  Co.  V.  Reynolds  (1892)  6  U.  S.  App.  75; 
Baltimore  &  O.  R.  Co.  v.  Andrews,  50  Fed.  Rep. 
728, 1  C.  C.  A.  636,  17  L.  R.  A.  190  (distinguish- 
ing Ross  Case  on  the  ground  that  the  brake- 
man  was  not  subject  to  the  authority  of  the 
conductor  or  engineer  of  the  other  train)  ;  Ker- 
lin  V.  Chicago,  P.  &  St.  L.  R.  Co.  (1892)  50 
Fed.  Rep.  185  (limiting  Ross  Case)  ;  Northern 
P.  R.  Co.  V.  Polrler  (1895)  29  U.  S.  App.  583, 
67  Fed.  Rep.  881.  15  C.  C.  A.  52,  Following 
Randall  v.  Baltimore  &  O.  R.  Co.  (1883)  109 
U.  S.  478,  27  L.  ed.  1003,  8  Sup.  Ct.  Rep.  322 ; 
St.  Louis,  I.  M.  &  S.  R.  Co.  V.  Needham  (1894) 
27  U.  S.  App.  227,  63  Fed,  Rep.  107,  11  C.  C. 
A.  56,  25  L.  R.  A.  833  (switch  negligently  left 
open  in  breach  of  rules)  ;  Becker  v.  Baltimore 
&  O.  R.  Co.  (1893)  57  Fed.  Rep.  188;  Pleasants 
V.  Raleigh  &  A.  Air  Line  R.  Co.  (1897)  121  N. 
C.  492,  28  S.  E.  267;  Baltimore  Trust  &  O. 
Co.  ▼.  Atlanta  Traction  Co.  (1895)  69  Fed.  Rep. 
358,  a  case  of  the  crews  of  two  different  street 
46  L.  E.  A. 


cars.  See  also  the  Illinois  decisions  referred  to 
below,  and  compare  also  the  principle  of  the  de- 
cision to  the  same  effect  in  Pittsburgh,  Ft.  W. 
&  C.  R.  Co.  V.  Devinney  (1867)  17  Ohio  St.  197. 
distinguishing  the  cases  referred  to  above,  which 
lay  down  the  "superior  servant"  doctrine. 

The  same  doctrine  is  also  held  as  an  Infer- 
ence simply  from  the  general  principle  that  such 
servants  are  in  the  same  general  business. 
Michigan  C.  R.  Co.  v.  Dolan  (1875)  32  Mich. 
510. 

The  theory  that  the  conductor  of  one  train 
should  be  regarded  as  belonging  to  a  different 
department  from  the  men  on  another  train  has 
been  repudiated  in  Virginia  and  Mississippi. 
Norfolk  &  W.  R.  Co.  v.  Donnelly  (1892)  88  Va. 
853,  14  S.  E.  692  (right  of  way  order  miscon- 
strued caused  collision)  ;  McMaster  v.  Illinois 
C.  R.  Co.  (1887)  65  Miss.  264,  4  So.  59. 

In  the  latter  case  the  court  said :  "It  was 
strongly  pressed  in  the  argument  that  although 
this  might  be  so  when  two  or  more  servants  are 
employed  In  the  same  department  of  duty,  when 
each  can  exert  some  Influence  on  the  conduct 
of  tl^e  other,  and  thus  to  some  extent  provide 
for  his  security,  yet  that  It  could  not  apply 
when  two  or  more  are  employed  in  different  de- 
partments of  duty,  at  a  distance  from  each 
other,  and  when  one  can  In  no  degree  control  or 
Influence  the  conduct  of  the  other.  But  we 
think  this  is  founded  upon  a  supposed  distinc- 
tion on  which  it  would  be  extremely  difficult 
to  establish  a  practical  rule.  When  the  ob- 
ject to  be  accomplished  Is  one  and  the  same, 
when  the  employers  are  the  same,  and  the  sev- 
eral persons  employed  derive  their  authority 
and  their  compensation  from  the  same  source, 
It  would  be  extremely  difficult  to  distinguish 
what  constitutes  one  department  and  what  a 
distinct  department   of   duty.     It    would    vary 
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oourtfl  of  other  states  whose  doctrines  are 
less  settled  than  our  own,  and  greatly  lim- 
its in  extent  the  nonassignable  or  positive 
duties  of  the  master,  even  tending  towards 
their  entire  abrogation,  and  which  will  be 
the  natural  sequence  if  the  course  evidently 
indicated  is  pursued,  when  it  will  be  finally 
determined  that  all  servants  of  a  common 
master,  without  regard  to  rank,  authority, 
or  duty,  are  fellow  servants,  and  thus  wholly 


relieve  the  master  from  liability  to  them  on 
account  of  the  negligence  of  each  other.  It 
is  better  to  have  the  law  settled,  even  though 
it  operate  harshly,  than  to  have  a  state  of 
confusion  produced  by  a  continual  abandon- 
ment of  former  maturely  considered  princi- 
ples. I  concur  in  the  conclusion,  but  not  in 
the  principles  stated  contrary  to  the  former 
decisions  of  this  court. 
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NORFOLK     k     WESTERN     RAILROAD 
COMPANY.  Plff.  in  Err., 

V. 

J.  M.  SWAINE,  Admr.,  etc.,  of  W.  G.  Houch- 

ins,  Deceased. 

(95  Va.  398.) 

A  eondnctor  Is  a  felloiv  serTant  of  a 
brakeman  under  him,  wben  he,  contrary  to 
the  rules  of  the  company,  directs  the  move- 
ment of  his  train  onto  a  track  upon  which  a 
train  from  the  opposite  direction  is  due,  so 
that  the  employer  will  not  be  liable  for  in- 
juries caused  to  the  brakeman  by  the  result- 
ing collision. 

(December  2,  1897.) 


^ith  the  circumstances  of  every  case.  If  it 
were  made  to  depend  on  the  nearness  or  distance 
of  the  persons  from  each  other,  the  question 
would  immediately  arise.  How  near  or  how  dis- 
tant must  they  be  to  be  the  same  or  different 
departments?  Besides,  it  appears  to  us  that 
<he  argument  rests  upon  an  assumed  principle 
of  responsibility  which  does  not  exist.  The 
master  in  the  case  supposed  is  not  exempt 
from  liability  because  the  servant  has  other 
means  of  proTldlng  for  his  safety,  when  he  is 
employed  in  immediate  connection  with  those 
from  whose  negligence  he  might  suffer ;  but  be- 
-cause  the  implied  contract  of  the  master  does 
cot  extend  to  indemnify  the  servant  against  the 
negligence  of  anyone  but  himself :  and  he  is  not 
liable  in  tort,  as  for  the  negligence  of  his  serv- 
■ant,  because  the  person  suffering  does  not  stand 
towards  him  in  the  relation  of  a  stranger,  but 
Is  one  whose  rights  are  regulated  by  contract, 
express  or  Implied.  The  exemption  of  the  mas- 
ter, therefore,  from  liability  for  the  negligence 
of  a  fellow  servant  does  not  depend  exclusively 
«pon  the  consideration  that  the  servant  has 
better  means  to  provide  for  his  own  safety,  but 
npon  other  grounds.  Hence,  the  separation  of  the 
employment  into  different  departments  cannot 
create  that  liability  when  it  does  not  arise  from 
express  or  implied  contract,  or  from  a  responsi- 
bility created  by  law  to  third  persons  and 
strangers  for  the  negligence  of  a  servant." 

In  Kentucky  and  West  Virginia  the  Injured 
servant  has  been  allowed  to  recover    on    this 
ground.     Louisville,  C.  &  L.  R.  Co.    v.    Caven 
(1873)  9  Bush,  559 ;  Kentucky  C.  R.  Co.  v.  Ack- 
ley  (1888)  87  Ky.  278,  8  S.  W.  691  (no  oppor- 
tunity to  exercise  watchfulness  over  the  negli- 
gent servant)  ;  Madden  v.  Chesapeake  &  O.  R. 
-Co.    (1886)   28  W.   Va.  610,   57  Am.   Rep.  695 
(engineer  not  connected  or  co-operating  with  the 
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ERROR  to  the  Circuit  Court  for  Giles 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  intestate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Johnston,  Williams,  ft  Johns- 
ton  and  Fnlherson,  Pas«,  ft  Hnrt,  for 
plaintiff  in  error: 

Brakeman  W.  G.  Houchins  was  guilty  of 
negligence  contributing  to  his  death,  with- 
out which  negligence  the  accident  could  not 
have  happened. 

Ward  V.  Chesapeake  d  0.  R.  Co.  39  W.  Va. 
46,  19  S.  E.  389 ;  Harris  v.  Norfolk  d  W.  R. 
Co.  88  Va.  560,  14  S.  E.  635. 

The  conductor  of  extra  273  and  the  other 


men  on  the  other  train,  nor  able  to  exercise  any 
control  or  influence  over  them). 

In  Illinois,  where  the  departmental  rule  has 
been  much  discussed  with  special  reference  to 
what  is  termed  "consociation"  (see  generally 
the  leading  case  of  Chicago  &  N.  W.  R.  Co.  v. 
Moranda  (1879)  93  111.  302.  84  Am.  Rep.  168), 
the  doctrine  that  the  question  whether  there  is 
such  consociation  is  one  for  the  Jury  (Mobile 
&  O.  R.  Co.  V.  Massey  (1894)  152  111.  144,  38 
N.  E.  787  ;  Louisville,  E.  &  St.  L.  Consol.  R.  Co. 
V.  Hawthorn  (1893)  147  111.  226,  35  N.  B.  534), 
has  produced  some  decisions  which  seem  diffi- 
cult to  harmonize  on  any  reasonable  grounds. 

In  several  cases  the  crews  of  different  trains 
are  treated  as  fellow  servants:  Ohio  &  M.  R. 
Co.  V.  Robb  (1890)  36  111.  App.  627  (two  en- 
gineers) ;  Clark  v.  Wabash  R.  Co.  (1893)  52  111. 
App.  104  (conductor  of  one  train  and  engineer 
of  another)  ;  North  Chicago  Street  R.  Co.  v. 
Dudgeon  (1896)  69  111.  App.  57  (crews  of  two 
street  cars)  ;  Elgin,  J.  &  E.  R.  Co.  v.  Malaney 
(1894)  59  111.  App.  114  (two  switching  crews)  ; 
Terre  Haute  &  I.  R.  Co.  v.  Leeper  (1895)  60 
111.  App.  194  (crews  of  two  sections  of  a  train, 
who.  It  was  contended,  should  be  regarded  as 
serving  on  two  dilferent  trains). 

In  the  last-named  case  the  ruling  was  based 
on  the  ground  that  "the  duty  of  each  relates  to 
a  Joint  enterprise.  In  the  proper  execution  of 
which  each  is  equally  Interested.'* 

Yet,  In  Chicago  &  A.  R.  Co.  v.  Hause  (1896) 
71  111.  App.  147,  affirmed  (1898)  172  111.  601. 
50  N.  E.  151  (switch  left  open),  it  was  held 
that  a  Jury  were  Justified  in  finding  that  the 
conductor  of  a  freight  train  and  his  subordi- 
nates were  not  fellow  servants  of  the  crew  of  a 
passenger  train. 
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members  of  the  crew  of  that  train  were  the 
fellow  servants  of  brakeman  W.  G.  Houch- 
ins,  the  intestate,  and  for  their  negligence 
there  can  be  no  recovery  in  this  case. 

The  supreme  court  of  appeals  of  Virginia 
has  been  credited  by  some  text  writers  with 
having  decided,  in  the  following  cases,  that 
the  conductor  of  a  train  is  a  vice  principal, 
where  through  his  negligence  a  brakeman  on 
the  same  train  is  injured: 

Moon  V.  Richmond  &  A.  R,  Co.  (1884)  78 
Va.  746,  49  Am.  Rep.  401;  Ayera  v.  Rich- 
mond d  D.  R.  Co,  (1888)  84  Va.  679,  6  S. 
E.  682;  Johnson  v.  Richmond  d  A.  R.  Co. 
(1888)  84  Va.  713,  6  S.  E.  707;  Richmond 
d  D.  R.  Co.  V.  Williams  (1889)  86  Va.  165, 
9  S.  E.  990;  Richmond  d  D.  R.  Co.  v.  Brotvn 
(1893)   89  Va.  749,  17  S.  E.  132. 

Some  of  these  were  rested  in  part  upon 
the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Chicago,  M.  d 
8t,  P.  R.  Co.  V.  Ross,  112  U.  S.  377,  28  L. 
ed.  787,  5  Sup.  Ct.  Rep.  184. 

Later  decisions  of  the  Supreme  Court  of 
the  United  States  have  practically  over- 
turned the  rule  in  that  case,  and  have  de- 
prived that  case  of  whatever  force  it  may 
have  had. 

Baltimore  dO.  R.  Co.  v.  Baugh  (1893) 
149  U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep. 
914;  Northern  P.'  R.  Co.  v.  Hambly  (1894) 
154  U.  S.  349,  38  L.  ed.  1009,  14  Sup.  Ct. 
Rep.  983;  Central  R.  Co.  v.  Keegan  (1895) 
160  U.  S.  259,  40  L.  ed.  418,  16  Sup.  Ct.  Rep. 
269;  Northern  P.  R,  Co,  v.  Peterson  (1890) 


162  U.  S.  346,  40  L.  ed.  994,  16  Sup.  Ct  Repw 
843;  Northern  P.  R.  Co.  v.  CharLcss  (1896) 
162  U.  S.  359,  40  L.  ed.  909,  16  Sup.  Ct.  Repw 
848;  Oakes  v.  Mase  (1897)  165  U.  S.  363> 
41  L.  ed.  746,  17  Sup.  Ct.  Rep.  345;  Martin 
V.  Atchison,  T,  d  8.  F.  R.  Co.  160  U.  S.  399, 
41  L.  ed.  1051,  17  Sup.  Ct.  Rep.  603. 

The  decisions  of  the  supreme  court  of  ap- 
peals of  Virginia,  founded  upon  the  Ross 
Case,  have  therefore  had  the  prop  of  that  au- 
thority removed  from  under  them. 

The  question  in  Virginia  is  now  regarded 
as  one  of  first  impression. 

Norfolk  d  W.  R.  Co.  v.  Ampey  (1896)  93 
Va.  108,  25  S.  E.  226. 

The  decision  of  the  supreme  court  of  ap- 
peals of  Virginia  in  Norfolk  d  W.  R.  Co.  ▼. 
Suckols  (1896)  91  Va.  193,  21  S.  E.  342,  is 
conclusive  in  principle  of  the  question  in  the 
case  at  bar. 

See  Jackson  v.  Norfolk  d  W.  R,  Co.  (W. 
Va.)  ante^  337. 

The  best-considered  decisions  of  other 
states  have  held  that  a  conductor  through 
whose  negligence,  in  his  ordinary  duties  in 
the  operation  and  movement  of  his  train,  a 
brakeman  or  fireman  on  the  same  train  is 
injured,  is  the  fellow  servant  of  the  brake- 
man  or  fireman. 

Hayes  v.  Western  R.  Corp,  (1849)  3 
Cush.  270;  Pease  v.  Chicago  d  N.  W. 
R.  Co.  (1884)  61  Wis.  163,  20  N.  W 
908;  Cassidy  v.  Maine  C.  R.  Co.  (1884) 
76  Me.  488;  Broum  v.  Central  P.  R. 
Co.   (1887)    72  Cal.  523,  14  Pac.  138;  Con- 


c. Relation  of  conductor  to  employees  traveling 
on  his  train,  but  not  subject  to  his  control. 

The  cases  dealing  with  this  subject  have  been 
made  to  tarn  on  various  principles. 

In  one  the  elimination  of  the  element  of  con- 
trol has  been  deemed  to  demand  the  Inference 
that  a  conductor  of  a  work  train  is  a  fellow 
servant  of  a  section  foreman.  Southern  P.  Co. 
V.  McGill  (1896 :  Arls.)  44  Pac.  802,  distinguish- 
ing the  Ross  Case. 

In  others  the  same  conclusion  was  arrived  at 
on  the  general  ground  that  the  conductor  was 
a  coservant  of  the  injured  servant.  Ross  ▼. 
New  Yorlc  C.  &  H.  R.  R.  Co.  (1875)  6  Hun,  488 
(engineer  supervising  the  tracic  laying)  :  Cap- 
per V.  Louisville,  B.  &  St.  L.  R.  Co.  (1885)  103 
Ind.  305,  2  N.  E.  749  (one  employed  to  do  work 
on  the  permanent  way  of  a  railroad,  whether 
for  the  repair  of  tunnels,  relaying  of  ties,  bal- 
lasting the  track,  or  construction  of  tunnels, 
held  to  be  a  coservant  of  the  setrvants  in  charge 
of  a  train  in  which  he  Is  conveyed  from  one 
point  of  the  line  to  another)  ;  Knahtla  v.  Oregon 
Short-Line  &  U.  N.  R.  Co.  (1891)  21  Or.  136.  27 
Pac.  91  (section-hand  under  directions  of  road< 
master  and  traveling  on  conductor's  train  to 
make  repairs  wherever  needed  is  engaged  in  fur- 
thering the  same  general  object  as  the  conduct- 
or). 

In  another,  a  conductor  and  a  foreman  of 
bridge-builders  who  was  being  transported  to 
his  place  of  work  were  held  to  be  in  different 
departments,  and  therefore  not  coservants. 
Northern  P.  R.  Co.  v.  Beaton  (1894)  29  U.  8, 
App.  88,  64  Fed.  Rep.  563,  12  C.  C.  A.  301. 

d.  Relation  of  conductor  to  servants  working  on 
or  near  the  track. 

The  following  have  been  held  to  be  fellow 
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servants  of  a  conductor:  Whitmore  ▼.  Boston 
&  M.  R.  Co.  (1890)  150  Mass.  477,  23  N.  E.  220 
(cars  "kicked"  back  after  car  inspector  had  no- 
tified conductor  to  leave  a  qpace  open  between 
the  cars). 

Laborers  graveling  new  track.  Boldt  v.  New 
York  C.  R.  Co.   (1858)  18  N.  Y.  432, 

A  laborer  employed  to  remove  snow  and  other 
obstructions  from  the  track,  and  under  the  im- 
mediate control  of  a  roadmaster.  Fagundes  v. 
Central  P.  R.  Co.  (1889)  79  Cal.  97,  3  L.  R.  A. 
824,  21  Pac.  487.  Patterson,  J.,  dissents  on 
the  ground  that  the  plaintiff  was  in  a  different 
department,  citing  McKune  v.'  California  S.  R. 
Co.  (1885)  66  Cal.  302,  5  Pac.  482. 

Trackmen.  Cooo  v.  Syracuse  ft  U.  R.  Coi. 
(1849)  6  Barb.  231,  Affirmed  in  (1851)  5  N.  Y. 
492.  The  grounds  assigned  by  the  supreme 
court  for  its  decision  in  the  last-cited  case  are 
thus  explained :  "The  business  of  the  plaintiff 
was  to  examine  certain  portions  of  the  road 
after  the  passing  of  each  train,  to  see  if  the 
rails  were  In  their  proper  positions,  and  the 
road  in  order.  The  stake  train  was  used  for 
conveying  materials  to  repair  the  road.  The 
great  object  and  business  of  the  company  are 
to  transport  passengers  and  freight  between  the 
cities  of  Utica  and  Syracuse.  To  facilitate  this 
business,  and  to  render  the  road  capable  of  per- 
forming the  business  required  of  it  by  the  pub- 
lic as  well  as  by  the  interests  of  the  stock- 
holders, a  great  many  different  agents  and  work- 
men are  necessarily  employed.  To  these  are  as- 
signed various  duties ;  to  some  are  assigned  the 
duty  of  examining  the  track  of  the  road ;  to 
others  the  keeping  the  road  in  repair ;  some  are 
engineers  and  some  brakemen ;  some  are  con- 
ductors and  some  switchmen ;  but  they  are  all 
necessary  and  Indispensable  fer  esirrying  out  the 
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grave  r,  Bouthem  P.  R.  Co.  (1891)  88  Gal. 
360,  26  Pac.  175;  La  Pierre  v.  Chicago  A 
O.  T.  B.  Co.  (1894)  99  Mich.  212,  58  N.  W. 
60 ;  Eerrington  v.  Lake  Shore  d  U.  8.  R.  Co. 
(1894)  83*  Hun,  366,  31  N.  Y.  Supp.  910; 
Wooden  v.  Western  N.  Y.  &  P.  R.  Co.  { 1896) 
147  N.  Y.  508,  42  N.  Y.  199;  Jackson  v.  Nor- 
folk d  W.  R.  Co.  (W.  Va.)  ante,  337. 

The  distinction  between  an  employee  act- 
ing in  one  capacity  as  a  vice  principal,  and 
in  another  as  an  ordinary  employee,  ia  made 
in  — 

Quinn  v.  Neto  Jersey  Lighterage  Co. 
(1885)  23  Fed.  Rep.  363;  Reed  v.  Stock- 
meyer  ( 1896)  34  U.  S.  App.  727,  74  Fed.  Rep. 
186,  20  C.  C.  A.  381 ;  Hartford  v.  Northern 
P.  R.  Co.  ( 1895)  91  Wis.  374,  64  N.  W.  1033 ; 
Ward  V.  Chespeake  d  O.  R.  Co.  (1894)  39 
W.  Va.  46,  19  S.  E.  389. 

The  telegraph  operator,  in  incorrectly  in- 
forming the  conductor  that  the  second  sec- 
tion of  train  No.  82  had  passed  Shumate, 
was  a  fellow  servant  of  the  brakeman  of  ex- 
tra No.  273,  and  for  the  negligence  of  the 
telegraph  operator  there  can  be  no  recovery. 

Blessing  v.  St.  Louis,  K.  C.  d  N.  R.  Co. 
77  Mo.  410;  Letcis  v.  Seifert  (1887)  116  Pa. 
628,  11  Atl.  514;  Price  v.  Detroit,  Q.  H.  d 
a.  R.  Co.  (1891)  145  U.  S.  651,  36  L.  ed. 
843,  12  Sup.  Ct.  Rep.  986;  Slater  v.  Jewett 
(1881 )  85  N.  Y.  61,  39  Am.  Rep.  627 ;  Reiser 
V.  Pennsylvania  Co.  (1892)  152  Pa.  38,  25 
Atl.  175;  Cincinnati,  N.  0.  d  T.  P.  R.  Co.  v. 
Clark  (1893)  16  U.  S.  App.  17,  57  Fed.  Rep. 
125,  6  C.  C.  A.  281 ;  Baltimore  d  0.  R.  Co.  v. 


Camp  (1895)  31  U.  S.  App.  213,  65  Fed.  Rep. 
952,  13  C.  C.  A.  233;  Oregon  Short  Line  d 
U.  N.  R.  Co.  v.  Frost,  44  U.  S.  App.  606,  74 
Fed.  Rep.  965,  21  G.  C.  A.  186. 

Messrs.  W.  J.  Henaon  and  J.  C.  Wyaor 
for  defendant  in  error. 

Cardwell,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  error  to  a  judgment  in 
an  action  of  trespass  on  the  case,  brought  in 
the  circuit  court  of  Giles  county  by  Joseph 
M.  Swaine,  administrator  of  W.  6.  Houch- 
ins,  deceased,  against  the  Norfolk  &  West- 
em  Railroad  Company,  to  recover  damages 
for  the  death  of  his  intestate,  alleged  to  have 
been  occasioned  by  the  negligence  of  the  de- 
fendant company. 

The  facts  appearing  from  the  record  are 
not  controverted  and  are  as  follows: 

Houchins  was  killed  about  5:45  ▲.  u., 
July  15,  1893,  while  employed  as  front 
brakeman  on  an  extra  west-bound  freight 
train  of  the  defendant  company,  known  as 
extra  No.  273,  in  a  collision  near  Shumate, 
Giles  county,  between  that  train  and  an  east- 
bound  train  of  the  defendant  company 
known  as  the  second  section  of  train  No.  82, 
a  regular  schedule  train.  The  road  was 
single-tracked  at  the  locality  of  the  acci- 
dent, and  both  trains  were  running  under 
the  general  train  rules  of  the  defendant 
company,  and  not  under  special  order  of  any 
kind.  Under  the  general  rules  of  the  de- 
fendant  company,   governing   these   trains. 


primary  object,  to  wit,  the  safe  and  speedy 
transportation  of  passengers  and  frelgtit  over 
the  road.  They  are  all  engaged  in  one  general 
bnsiness  and  common  enterprise ;  lust  as  clearly 
so  as  In  the  case  of  Farwell  v.  Boston  &  W.  R. 
Co.  (1842)  4  Met.  49,  88  Am.  Dec  339;*'  9. 
p.  Northern  P.  R.  Co.  v.  Hambly  (1894) 
154  U.  S.  349,  38  L.  ed.  1009,  14  Sup.  Ct.  Rep. 
983  (Dissenting,  Fuller,  Ch.  J.,  and  Field  and 
Harlan,  JJ. ;  Martin  v.  Atchison,  T.  &  S.  F.  R. 
Co.  (1896)  160  U.  S.  399,  41  L.  ed.  1051,  17 
Sup.  Ct.  Rep.  603 ;  Atchison,  T.  &  S.  F.  R.  Co. 
T.  Martin  (1893 ;  N.  M.)  34  Pac.  536. 

Section  foreman.  Klllott  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1880)  5  Dalt.  523,  3  L.  R.  A.  363, 
41  N.  W.  758  (the  ground  of  the  decision  was 
that  the  common  purpose  of  the  service  was  the 
moving  of  trains,  and  that  "the  conduct  of  one 
necessarily  affected  the  safety  of  the  other"). 

There  are  a  few  decisions  to  the  opposite  ef- 
fect as  to  trackmen,  holding  that  a  conductor  is 
not  a  fellow  servant  of  a  section  hand.  North- 
ern P.  R.  Co.  V.  Chkrles  (1892)  7  U.  8.  App. 
359,  51  Fed.  Rep.  562,  2  C.  C.  A.  380. 

Nor  of  a  laborer  on  a  gravel  train.  Northern 
P.  R.  Co.  V.  O'Brien  (1889;  Wash.  Terr.)  21 
Pac.  82. 

Nor  of  a  section  foreman  carried  to  and  from 
his  place  of  work  therein.  McGIll  v.  Southern 
P.  Co.  (1893;  Ariz.)  83  Pac.  821. 

Bat  these  cases  in  view  of  the  fact  that  they 
were  rendered  by  Federal  courts,  and  contra- 
vene the  theory  of  the  Supreme  Court  In  the 
Hambly  Case  (1894)  154  U.  S.  349.  38  L.  ed. 
1009,  14  Sup.  Ct.  Rep.  983,  cannot  be  regarded 
as  good  law. 

In  Parker  v.  Hannibal  &  St.  J.  R.  Co.  (1891) 
109  Mo.  362,  18  L.  R.  A.  802,  19  S.  W.  1119, 
four  out  of  seven  Judges  were  of  opinion  that 
section  hands  engaged  in  ballasting  the  track 
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w«re  not  fellow  servants  of  the  men  operating 
the  material  train  which  brought  the  stone 
with  which  the  track  was  to  be  ballasted. 

So,  also,  In  Pike  v.  Chicago  &  A.  R.  Co.  (1890) 
41  Fed.  Rep.  95,  a  case  arising  in  the  Missouri 
circuit,  it  was  held  that  a  watchman  at  a  bridge 
is  not  a  coeervant  with  a  conductor  of  a  pass- 
ing train. 

But  see  Grimes  v.  Eddy  (1894)  126  Mo.  168, 
26  L.  R.  A.  638,  28  S.  W.  756,  where  a  fireman 
was  held  to  be  the  fellow  servant  of  a  section 
man. 

lY.  Conductors  pro  ?iao  vice,  position  of. 

Logically  it  would  seem  that  employees  tem- 
porarily performing  the  functions  of  conduct- 
ors should  be  treated  as  conductors  so  far  as 
their  negligence  may  affect  the  safety  of  their 
subordinates.  This  theory  has  been  applied  in 
many  cases.  Cowles  v.  Richmond  &  D.  R.  Co. 
(1881)  84  N.  C.  309,  37  Am.  Rep.  620  (engineer 
In  charge  of  train  legally  In  same  position  as  a 
conductor)  ;  East  Tennessee  &  W.  N.  C.  R.  Co. 
V.  Collins  (1886)  85  Tenn.  227,  1  S.  W.  883 
(engineer  in  charge  of  train  not  fellow  servant 
of  brakeman)  ;  Hayes  v.  Western  R.  Corp. 
(1849)  8  Cush.  270  (negligence  In  allowing 
cars  to  be  detached  on  a  grade  led  to  colli- 
sion) ;  Brown  v.  Central  P.  R.  Co.  (1887)  72 
Cal.  523,  14  Pac.  138 ;  Daniel  v.  Chesapeake  ft 
O.  R.  Co.  (1892)  36  W.  Va.  397,  16  L.  R.  A. 
383,  15  S.  E.  162.  Compare  the  last  three  of 
the  Kentucky  cases  cited  II.  b,  supra. 

But  It  has  been  expresaly  held  that  a  rule 
of  a  railroad  company  that,  where  a  train  or 
engine  Is  run  without  a  conductor,  the  engineer 
shall  be  regarded  as  the  condactor,  does  not 
change  the  general  rule  of  law  as  to  the  liabil- 
ity of  the  company  for  injuries  to  an  employee 
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the  schedule  train  known  as  No.  82,  and  com- 
posed of  two  sections,  numbered  1  and  2, 
had  the  right  of  way,  and  extra  No.  273 
should  have  waited  at  Shumate  until  both 
sections  of  No.  82  had  passed.  No.  273,  be- 
ing an  extra  train,  was  inferior  to  both  sec- 
tions of  No.  82,  a  regular  schedule  train, 
and  the  movement  of  extra  No.  273  was  ac- 
cordingly governed  by  the  following  rules  of 
the  company: 

"(79)  All  trains  are  designated  as  regu- 
lar or  extra.  Regular  trains  are  those  rep- 
resented on  the  time-table,  and  may  consist 
of  one  or  more  sections.  All  sections  of  a 
train  except  the  last  must  display  signals 
as  piovided  in  rule  No.  30.  Extra  trains 
are  those  not  represented  on  the  time-table. 
An  engine  without  cars,  in  service  on  the 
road,  shall  be  considered  a  train." 

'^(82)  All  extra  trains  are  of  inferior 
<!la8s  to  all  regular  trains  of  whatever  class. 

'^(83)  A  train  of  inferior  class  must,  in 
All  cases,  keep  out  of  the  way  of  a  train  of 
superior  class." 

Rule  83,  being  general  and  of  vital  im- 
portance, is  printed  in  the  rule  book  of  the 
<:ompany  in  large  type,  in  order  to  call  the 
particular  attention  of  all  employees  to  it. 

On  the  morning  of  the  accident,  extra  No. 
273  had  arrived  at  Shumate,  and  was  lying 
on  the  siding,  when  the  first  section  of  No. 
82  passed,  displaying  green  signals,  to  in- 
dicate that  another  train  was  following. 
The  green  signals  were  displayed  as  pro- 
vided in  rule  No.  36,  to  wit: 

"(36)  Two  green  signals  by  day,  and  two 
^een  lights  by  night,  displayed  in  the  places 
provided  for  that  purpose  on  the  front  of  an 
engine,  denote  that  the  train  is  followed  by 


another  train  running  on  the  same  schedule^ 
and  entitled  to  the  sajne  time-table  rights, 
as  the  train  carrying  the  signals." 

Among  other  rules  of  the  company  govern- 
ing the  entire  train  crew,  under  circum- 
stances surrounding  the  train  (extra  No. 
273 ) ,  on  the  occasion  of  this  accident,  are 
these : 

"(4)  Every  employee  of  this  company 
whose  duties  are  in  any  way  prescribed  by 
these  rules  must  always  have  a  copy  of  them 
at  hand  when  on  duty,  and  must  be  convers- 
ant with  every  rule.  He  must  render  all  the 
assistance  in  his  power  in  carrying  them  out, 
and  immediately  report  any  infringement  of 
them  to  the  head  of  his  department." 

"(78)  All  signals  must  be  used  strictly 
in  accordance  with  the  rules,  and  trainmen 
and  enginemen  must  keep  a  constant  look- 
out for  signals." 

The  intestate,  Brakeman  Houchins,  is 
shown  to  have  received  and  receipted  for  a 
book  of  the  rules  of  the  defendant  company 
when  he  entered  its  service,  in  April,  1890, 
more  than  three  years  before  his  death. 

It  is  admitted  by  Conductor  Miller  and 
Engineman  Ranson,  of  extra  No.  273,  who 
were  examined  as  witnesses  for  the  plaintiff 
in  this  suit,  that  they  saw  the  green  signals 
displayed  on  the  first  section  of  No.  82,  and 
that  they  were  seen  by  Brakeman  Houchins 
there  is  no  room  to  doubt;  but,  when  the 
first  section  of  No.  82  reached  and  stopped 
at  Shumate,  the  conductor  and  all  the  train 
crew  of  extra  No.  273,  including  Brakeman 
Houchins,  went  to  sleep,  in  utter  disregard 
of  their  duties,  and  when  Conductor  Miller 
awoke  he  did  not  know  whether  the  second 
section  of  train  No.  82  had  passed  or  not. 


caused  by  bis  negligence,  so  as  to  make  the 
company  liable  to  a  fireman  for  the  engineer's 
negligence.  Baltimore  &  O.  R.  Co.  v.  Baugh 
(1893)  149  U.  S.  308,  37  L.  ed.  772,  13  Sup. 
•Ct.  Rep.  914,  dissenting,  Field.  J. 

How  far  this  decision  may  have  been  in- 
fluenced by  the  desire  of  the  court  to  withdraw 
as  far  as  possible  from  the  position  which  bad 
been  taken  up  In  the  Ross  Case  (18S4)  112  U. 
«.  377,  28  L  ed.  787,  5  Sup.  Ct.  Rep.  184,  It 
Is,  of  course,  impossible  to  say.  The  distinc- 
tion set  up  is,  it  must  be  confessed,  extremely 
refined. 

V.  JAability  of  the  mcuier  where  the  conductor 
is  the  injured  servant. 

There  are  several  cases  in  which  the  ground 
Is  distinctly  taken  that  the  so-called  "superior 

•servant"  rule  Is  an  Immaterial  factor  where 
the  injury  was  received  by  the  conductor  him- 
self owing  to  the  negligence  of  employees  under 
his  orders, — as  the  engineer.  Ragsdale  ▼. 
Memphis  &  C.  R.  Co.  (1874)  3  Baxt.  426; 
Chesapeake  &  O.  K.  Co.  v.  McMlchael  (1891) 
13  Ky.  L.  Rep.  758,  15  S.  W.  878  (engineer  dis- 
obeyed conductor's  orders)  :  Eckles  v.  Norfolk 
&  W.  R.  Co.  (1896)  96  Va.  69,  25  S.  E.  545. 
In  Mad  River  &  L.  E.  R.  Co.  v.  Barber  (1856) 
6  Ohio  St.  541,  67  Am.  Dec.  312,  the  trial  judge 
gave  the  instruction  that  the  company  "under- 
took to  be  responsible  to  Barber  [a  conductor 
who  was  injured]  for  the  negligence  and  care- 
lessness of  certain  of  her  employees,  through 
whose  negligence  or  carelessness  an  injury 
might  result  to  him,"  as  a  rule  of  law  appli- 
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cable  to  this  case,  without  further  qualification 
or  explanation.  The  supreme  court  said  that, 
as  he  was  not  acting  under  the  immediate  di- 
rection or  control  of  any  superior  ofllcer  or 
agent  of  the  company  at  the  time,  this  instruc- 
tion, as  applied  to  the  case,  was  directly  at  vari- 
ance with  the  doctrine  of  Cleveland,  C.  &  C.  R. 
Co.  V.  Keary  (1854)  S  Ohio  St.  201  (see  II. 
a,  supra). 

Under  {  4560f  of  Tex.  Rev.  Stat.  1895,  by 
which  a  conductor  Is  a  vice  principal  as  to  an 
engineer,  he  cannot  recover  for  Injuries  caused 
by  the  latter's  negligence.  Moore  v.  Jones 
(1897)  15  Tex.  Civ.  App.  391,  39  S.  W.  59.1. 

Other  cases  again  represent  the  conclusion 
of  the  court  that  the  conductor  and  the  negli- 
gent servant  were  or  were  not  In  the  same  de- 
partment of  the  business.  There  can  be  no 
recovery  where  a  conductor  oif  one  train  is  in- 
jured by  the  negligence  of  the  engineer  of  an- 
other. Enright  v.  Toledo,  A.  A.  &  N.  M.  R. 
Co.   (1892)  93  Mich.  409.  53  N.  W.  536. 

Trainmen  are  fellow  servants  of  an  employee 
traveling  on  the  train  to  a  place  where  he  is 
to  enter  on  his  duties  as  conductor.  Manville 
V.  Cleveland  &  T.  R.  Co.  (1860)  11  Ohio  St. 
417. 

A  railway  company  is  not  liable  for  an  In- 
Jury  received  by  a  conductor  owing  to  the  neg- 
ligence of  a  yard  hand.  Harvey  v.  New  York 
C.  &  H.  R.  R.  Co.  (1890)  32  N.  Y.  S.  R.  817, 
10  N.  Y.  Supp.  645.  , 

A  telegraph  operator  Is  a  fellow  servant  of 
the  conductor  and  engineer.  The  court,  said : 
"He  and  the  engineer  and  the  conductor  work 
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fie  awoke,  he  says,  just  as  the  first  section 
of  No.  82  was  living  or  had  left  Shumate. 
Nor  did  any  of  the  crew  of  extra  No.  273 
know  whether  the  second  section  of  No.  82 
had  passed  or  not.  Brakeman  Houchins 
was  still  asleep  in  the  open  space  between 
the  tracks.  Conductor  Miller,  not  knowing 
whether  the  second  section  of  No.  82  had 
2)as8ed  or  not,  asked  the  night  telegraph 
operator  at  Shumate  if  second  No.  82  had 
passed,  and  if  it  was  carrying  green  signals ; 
and  upon  being  told  by  the  operator  that  it 
had  passed,  and  was  not  carrying  green  sig- 
nals, Conductor  Miller,  acting  upon  this  in- 
•correct  information  given  him  by  the  oper- 
ator, aroused  his  engineman,  who  in  turn 
awoke  Brakeman  Houchins,  and  train  extra 
No.  273  was  taken  out  of  the  siding,  and 
started  on  its  journey  west,  resulting  in  a 
head-on  collision  between  train  extra  No.  273 
And  the  second  section  of  No.  82  about  1  mile 
west  of  Shumate,  causing  the  death  of  Brake- 
man  Houchins. 

It  is  further  shown  in  the  evidence  that 
the  conductor  of  extra  No.  273  was  not  wait- 
ing for  any  signal  from  the  operator  at 
Shumate  to  take  his  train  out  of  the  siding 
at  that  point,  nor  did  he  receive,  nor  was  he 
to  receive,  any  orders  or  signals  from  or 
through  the  operator  for  the  movement  of 
his  train.  No  change  had  been  made  in  the 
semaphore  or  other  fixed  signals  at  Shu- 
mate for  extra  No.  273  to  leave  that  point, 
hecause  extra  No.  273  was  running  under  the 
general  rules.  The  evidence  clearly  shows 
that  the  accident  was  caused  by  the  negli- 
gent conduct  of  Conductor  Miller  in  order- 
ing his  train,  extra  No.  273,  out  of  the  siding 
at   Shumate,   in   disregard   of   the   general 


rules  of  the  defendant  company  governing 
him  and  his  crew. 

That  any  of  the  servants  of  the  defendant 
company  were  incompetent  was  neither  al- 
leged nor  proved;  nor  was  there  any  allega- 
tion or  proof  that  the  company  had  failed 
to  furnish  safe  and  suitable  machinery,  ap- 
pliances, etc.,  or  failed  to  promulgate  proper 
rules  for  the  government  of  its  servants.  In 
fact,  the  evidence  of  both  plaintiff  and  de- 
fendant proved  conclusively  that  the  rules 
of  the  company  would  have  effectually  pre- 
vented the  collision  if  the  conductor  and 
train  crew  of  extra  No.  273  had  not  dis- 
obeyed them.  But  the  contention  of  counsel 
for  defendant  in  error  is  that,  as  Brakeman 
Houchins  was  under  the  control  of  and  sub- 
ject to  the  orders  of  Conductor  Miller,  the 
latter  stood  in  the  category  of  principal  or 
vice  principal  to  Brakeman  Houchins,  and 
for  the  negligence  of  Conductor  Miller  the 
company  is  liable. 

The  only  question  which  requires  any  par- 
ticular consideration  by  this  court  is  pre- 
sented in  the  instructions  XX  and  YY,  given 
at  the  trial,  ex  mero  motUf  over  the  objec- 
tion of  the  plaintiff  in  error,  and  which  are 
as  follows: 

"(XX)  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the 
plaintiff's  intestate  was  killed  by  a  collision 
between  two  trains  of  the  defendant  com- 
pany, as  charged  in  declaration,  and  further 
believe  from  the  evidence  that  such  col- 
lision was  caused  by  the  carelessness  and  neg- 
ligent act  of  the  servants  of  the  defendant 
company  in  charge  of  one  of  said  colliding 
trains,  to  wit,  train  No.  273,  and  shall  fur- 
ther believe  from  the  evidence  that  all  of  the 


together,  at  the  same  time  and  place,  for  a  com- 
mon employer,  with  an  Immediate  common  ob- 
ject, namely,  the  proper  running  of  trains.  It 
is  essential,  in  the  operating  department  of  a 
railroad  company,  that  there  should  be  provi- 
sion for  communicating  to  tnose  In  charge  of 
•different  trains  the  whereabo^uta  of  other  trains, 
to  avoid  collision.  This  Information  is  given 
by  means  of  the  general  time-table  and  general 
rules  for  the  running  of  trains  with  reference  to 
<each  other,  which  the  employees  In  charge  of 
each  train  are  obliged  Implicitly  to  obey.  But 
It  often  happens  that  the  general  time-table 
must  be  varied  from,  and  these  variations  must 
1)6  communicated  to  those  In  charge  of  trains. 
This  Is  effected  usually  by  telegraphic  orders 
-from  the  superintendent  or  the  train  despatch- 
«r,  who  has  supreme  control  of  the  running  of 
trains.  The  infoo'matlon  Is  also  communicated 
t)y  means  of  flagmen,  by  means  of  torpedoes,  by 
red  lights  and  green  lights  upon  trains,  by  the 
1>lock  signal  system,  and  In  other  ways.  The 
subordinate  employees,  whose  duty  It  Is  to 
transmit  the  orders  of  the  officer  in  control,  or 
to  give  information  as  to  the  presence  of  trains 
vpon  any  part  of  the  track,  without  special 
•orders,  are  engaged  at  the  same  time  and  place 
with  the  persons  operating  the  train,  In  a  com- 
mon employment,  having  an  Immediate,  com- 
mon object,  namely,  that  of  the  running  of 
trains,  and  therefore  are  fellow  servants.  The 
man  who  makes  the  signal  at  the  station  to 
the  engineer  on  the  approaching  train  to  stop  Is 
as  much  engaged  In  the  running  and  operation 
•of  that  train  as  the  flagman  sent  out  ahead  to 
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signal  the  condition  of  a  switch.  Neither  exer- 
cises the  discretion  or  the  Judgment  or  the  con- 
trol of  the  master,  but  each  contributes  his  part 
Lo  the  safe  running  of  the  train.  There  can  be 
no  separation  of  the  signal  department  and  the 
operating  department,  for  the  employees  en- 
gaged upon  the  train.  In  the  actual,  manual 
operation  of  the  train,  are  expected  to  be  part 
of  the  signal  department  of  the  company.  The 
man  who  puts  out  the  green  light  at  the  back  of 
the  train,  to  Indicate  that  a  train  Is  following, 
confmunlcates  to  every  stallon  agent,  every  con- 
ductor, and  every  engineer  who  sees  It,  knowl- 
edge upon  which  they,  each  of  them,  must  act, 
and  yet  It  can  hardly  be  said  that  the  brake- 
man.  In  displaying  the  green  light,  is  acting  In 
a  different  department  from  the  man  who  opens 
and  closes  the  throttle  valve  of  the  engine." 
Baltimore  &  O.  R.  Co.  v.  Camp  (1805)  31  U.  S 
App.  213,  65  Fed.  Rep.  952,  13  C.  C.  A.  233. 

To  the  same  effect,  see  East  Tennessee,  V. 
&  G.  R.  Co.  V.  De  Armond  (1887)  86  Tenn.  73, 
5  S.  W.  600. 

On  the  other  hand,  the  conductor  of  a  freight 
train  Is  not  a  fellow  servant  of  a  car  inspector 
by  whose  negligence  In  falling  to  Inspect  the 
ladder  of  one  of  the  cars  the  former  Is  Injured. 
Illinois  C.  R.  Co.  V.  Hilllard  (1896)  99  Ky. 
684,  37  8.  W.  75  (said  not  to  be  "fellow  servant 

.  .  .  In  the  sense  of  being  upon  a  com- 
mon footing  and  agents  of  each  other.  They 
acted  In  different  spheres,  and  neither  could  or 
was  required  to  know  whether  the  other  wa« 
properly  doing  his  duty").  C.  B.  L, 
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employees  of  the  defendant  company  on  said 
train  No.  273,  including  said  intestate,  un- 
der the  rules  of  said  company,  were  charged 
with  the  duty,  jointly, — that  is,  as  a  train 
crew, — of  properly  observing  all  danger  sig- 
nals, and  of  providing  generally  for  the 
safety  of  the  movement  of  said  trains,  and 
that  such  duty  to  care  for  the  safety  and 
movement  of  the  trains  devolved  upon  all 
the  employees  thereon,  and  not  upon  one  or 
more  specially,  and  shall  further  believe 
from  the  evidence  that  the  death  of  the 
plaintiff's  intestate  was  caused  proximately 
by  the  joint  negligence  of  all  of  said  train 
crew,  including  said  intestate,  then  the 
plaintiff  cannot  recover." 

"(YY)  TliC  court  instructs  the  jury  that 
if  all  the  employees  of  the  defendant  com- 
pany on  extra  No.  273  were  jointly  and 
equally  charged  with  Uie  duty  of  providing 
for  the  safe  movement  of  said  train,  and  in 
this  regard  were  in  equal  authority,  then,  as 
to  this  duty,  and  its  proper  discharge,  they 
were  fellow  servants ;  but  if,  as  to  this  duty, 
said  employees  on  said  train  were  not  equal* 
ly  charged  with  the  discharge  thereof,  but 
one  or  more  of  said  employees  were  in  au- 
thority over  the  others,  then,  in  discharge  of 
such  duty,  those  employees  who  were  in  au- 
thority over  the  others  were  not  fellow*  serv- 
ants of  those  under  their  authority,  so  far 
as  the  duty  devolving  on  said  superior  serv- 
ants was  concerned." 

These  instructions,  read  together,  but 
more  particularly  the  latter,  instructed  the 
jury  that  if  Conductor  Miller  was,  by  the 
rules  of  the  plaintiff  in  error,  in  authority 
over  Brakeman  Houchins,  he,  the  conductor, 
was  not  a  fellow  servant  of  Brakeman 
Houchins.  In  other  words,  the  instructions 
told  the  jury  to  determine  the  question  of 
fellow  service  between  the  conductor  and 
the  brakeman  by  the  gradations  in  rank  of 
the  two  men  in  the  service  of  the  plaintiff 
in  error.  They  did  not  require  the  jury  to 
determine  this  question  by  the  character  of 
the  negligent  act  causing  the  injury,  but 
made  the  determination  of  the  question  de- 
pend upon  whether  the  negligent  servant 
was  in  authority  ovpr  the  injured  servant. 

The  opinion  by  Keith,  P.,  in  Norfolk  d  W. 
R.  Go.  v.  Nuchols,  91  Va.  193,  21  S. 
E.  342,  reviewed,  as  far  as  it  was  deemed 
necessary,  the  former  decisions  by  this  court 
upon  the  question  of  fellow  service,  and  the 
following  propositions  of  law,  pertinent  to 
the  case  at  bar,  were  laid  down : 

"{l\  A  person  entering  the  service  of  An- 
other assumes  all  risks  naturally  incident 
to  that  employment,  including  the  danger  of 
injury  by  the  fault  or  negligence  of  a  fellow 
servant:"  and, 

"(3)  The  liability  [of  the  master]  does 
not  depend  upon  gradations  in  employ- 
ment, unless  the  superiority  of  the  person 
causing  the  injury  was  such  as  to  put  him  in 
the  category  of  principal  or  vice  principal." 

That  is  to  say,  that  when  a  person  enters 
the  service  of  another  he  assumes  the  risks 
naturally  incident  to  the  employment,  in- 
cluding the  danger  of  injury  by  the  fault  or 
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negligence  of  another  engaged  in  the  same 
employment;  and  the  mere  fact  that  one  en- 
gaged in  the  same  work  or  employxnent  is, 
by  the  rules  of  the  master  for  the  direction 
and  government  of  those  in  his  employ,  made 
a  leader,  boss,  or  conductor,  or  by  what- 
ever name  he  might  be  designated  or  known, 
to  see  to  the  execution  of  the  work,  and,  by 
the  neglect  of  this  leader,  boss,  or  conductor, 
one  engaged  in  the  same  common  work  of 
the  master  is  injured,  does  not  of  itself  place 
the  one  so  put  in  authority  in  the  category 
of  principal  or  vice  principal ;  but  the  ques- 
tion remains  whether  or  not  the  negligent 
servant  was  performing  some  duty  whicb 
the  master  owed  to  the  injured  servant  for 
his  safety,  and  could  not  therefore  delegate 
to  another^  which  is  a  mixed  question  of  law 
and  fact,  to  be  determined  by  the  jury  under 
proper  instructions.  In  that  case  it  waa 
held  that  a  -track  repairer  and  engineman^ 
though  in  different  departments,  were,  by 
the  very  nature  of  their  employment, 
brought  in  frequent  contact,  and  the  risk 
of  negligence  by  the  one  must  therefore  be 
considered  to  have  been  in  contemplation  of 
the  other  when  service  under  the  common 
master  was  accepted. 

The  decision  in  that  case  rested  in  a  large 
degree  upon  the  reasoning  of  this  court  in 
Norfolk  d  W.B,  Go.y, Donnelly, SS  Va.863,14 
S.  E.  G92,  in  which  an  injured  engineman 
was  denied  the  right  of  recovery  of  the  rail- 
road company  for  injuries  to  him  by  the  neg- 
ligent misconstruction  of  a  right  of  way  or- 
der by  the  conductor  and  engineman  on  an- 
other train  which  collided  with  the  train 
upon  which  Donnelly  was  running,  and,  as 
was  well  said  by  Keith,  P.,  in  NuokoWs  Case, 
91  Va.  193,  21  S.  E.  342,  the  court  by  its 
unanimous  opinion,  evinced  a  disposition  to 
return  to  the  simple  terms  of  the  rule  stated 
by  Chief  Justice  Shaw  in  FarwelVs  Ccue,  4 
Met.  49,  38  Am.  Dec.  339.  It  throws  aside 
the  doctrine  of  "inferior  and  superior,"  of 
gradations  in  employment,  and  of  "separate 
departments,"  and  states  forcibly  and  clear- 
ly that  "all  serving  a  common  master,  work- 
ing under  the  same  control,  deriving  au- 
thority and  compensation  from  the  same 
source,  and  engaged  in  the  same  general 
business,  although  in  different  grades  or  de- 
partments, are  fellow  servants,  and  take 
the  risk  of  each  other's  negligence." 

In  Nuckols's  Case,  91  Va.  193,  21  S.  E. 
342,  it  is  clearly  shown  that  the  true  ground 
upon  which  the  railroad  company  was  held 
liable  in  the  case  of  Moon  v.  Richmond  d  A. 
R,  Co.  78  Va.  745,  49  Am.  Rep.  401,  was  that 
the  company  had  been  negligent  in  keeping 
its  track  in  a  good  and  safe  condition,  and 
the  case  one  of  "concurrence  of  independent 
concurring  causes." 

The  cases  decided  by  this  court  subse- 
quent to  its  decision  in  Norfolk  &  W.  B.  Co. 
V.  Donnelly,  88  Va.  853,  14  S.  E.  692,  hold- 
ing the  doctrine  that  a  conductor  is  not  a 
fellow  servant  of  a  brakeman  under  him, 
rested  mainly  upon  Moon^e  Case,  78  Va.  745, 
49  Am.  Rep.  401,  and  the  case  of  Chicago,  M. 
d  St.  P.  R.  Co.  v.  Ross,  112  U.  S.  »77,  28  L. 
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•ed.  787,  5  Sup.  Ct.  Rep.  184,  which  latter  de- 
cision has  been  completely  overturned  by 
the  more  recent  decisons  of  the  same  court, 
and  which  are  in  thorough  accord  with  the 
decision  of  this  court  in  Donnelly'a  Case  and 
Uuekola'B  Case, 

It  was  therefore  properly  said  by  Riely, 
J.,  in  Norfolk  &  W.  R,  Co,  v.  Ampey,  93  Va. 
108,  25  S.  £.  226,  that  the  question  of  the  re- 
lation of  a  conductor  of  a  train  to  the  crew 
under  him  was  an  open  question,  to  be  de- 
•cided  by  this  court  when  it  became  neces- 
sary. 

That  is  the  precise  question  now  before 
VA,  and,  from  what  has  gone  before,  it  will 
be  seen  that  the  test  is  not  whether  Con- 
ductor Miller  was  by  the  rules  of  the  plain- 
tiff in  error  given  authority  over  his  train, 
and  of  the  employees  on  it,  to  direct  and  or- 
•der  them,  but  whether  bis  negligent  act 
which  resulted  in  the  death  of  Brakeman 
Houchins,  was  an  act  done  when  in  the  per- 
iormance  of  a  duty  which  the  law  devolved 
upon  the  plaintiff  in  error,  and  so  one  that 
is  nonassignable,  for  which  the  master  is 
still  liable,  or  one  of  mere  operation. 

In  the  case  of  Richmond  Locomotive 
Works  V.  Ford,  to  be  reported  in  94  Va.  627, 
27  S.  £.  509,  the  question  was  whether  a  boss 
or  foreman  of  a  gang  of  hands  (of  which  he 
was  a  member)  engaged  in  moving  locomo- 
tive wheels  about  the  yards  of  the  loco- 
motive works,  which  was  under  the  manage- 
ment of  a  superintendent,  was  a  fellow  serv- 
ant or  a  vice  principal.  In  that  case  it 
was  held  that  such  a  boss  or  foreman  was  a 
fellow  servant,  and  that  the  negligence  was 
one  of  the  risks  which  the  members  of  the 
gang  assumed  when  they  entered  into  the 
service.  It  was  said  by  Buchanan,  J.,  in  the 
opinion :  "Where  the  execution  of  work  di- 
rected to  be  done  by  the  master  or  his  repre- 
sentative is  intrusted  to  a  gang  or  group  of 
hands,  it  is  necessary  that  one  of  them 
should  be  selected  as  leader,  boss,  or  fore- 
man, to  see  to  the  execution  of  such  work. 
'This  sort  of  superiority  of  service  .  .  . 
is  BO  essential  and  so  universal  that  every 
workman,  in  entering  upon  a  contract  of 
service,  must  contemplate  its  being  made  in 
a  proper  case.  He  therefore  makes  his  con- 
tract of  service  in  contemplation  of  the  risk 
of  injuiy  from  the  negligence  of  a  boss  or 
foreman  as  well  as  from  the  negligence  of 
another  fellow  workman.  The  foreman  or 
superior  servant  stands  to  him,  in  that  re- 
spect, in  the  precise  position  of  his  other 
fellow  servants.' "  See  also  Moore  Lime 
Co.  v.  Richardson,  95  Va.  326,  28  S.  E.  334. 
What  was  said  in  that  case*  is  applicable 
to  the  case  at  bar.  The  running  of  trains 
by  a  railroad  company  is  work  of  such  a 
character  as  to  make  it  essential  that  one 
of  the  crew  on  each  train  be  selected  as  a 
leader,  boss,  or  "conductor,"  as  he  is  al- 
ways known,  to  direct  the  execution  of  the 
work;  and  this  kind  of  superiority,  it  may 
be  said,  is  as  essential  and  universal  in  the 
moving  of  trains  upon  a  railroad,  as  in  other 
pursuits  where  the  employees  work  in  squads, 
gangs,  or  crews.  Every  man  in  entering 
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upon  a  contract  of  service  upon  a  train  as 
fireman,  engineman,  or  brakeman,  must  con- 
template its  being  run  under  the  orders  and 
direction  of  a  conductor,  who  though  desig- 
nated as  conductor,  with  authority  to  con- 
trol and  direct  the  men  under  him  is  but  a 
colaborer  or  co workman  with  the  other  mem- 
bers of  the  crew,  engaged  in  a  work  of  mere 
operation,  a  common  employment,  under  one 
and  the  same  common  employer,  from  whom 
all  derive  their  authority  and  compensation. 
The  brakeman,  in  entering  the  service  of  a 
railroad,  company,  therefore,  makes  his  con- 
tract of  service  in  contemplation  of  this  su- 
periority of  service  in  the  conductor,  and  as- 
sumes the  risk  of  injury  from  the  negligence' 
of  his  fellow  workmen,  though  it  be  that  of 
a  brakeman,  fireman,  engineman,  or  con- 
ductor; and  all  engaged  upon  the  train,  it 
would  seen  clear,  upon  reason  and  authority, 
stand  te  each  other  in  the  relation  of  fellow 
servants. 

We  do  not  mean  te  say  that  under  all  cir- 
cumstances a  conductor  of  a  train  is  to  be 
held  a  fellow  servant  with  the  other  mem-  • 
bers  of  the  crew,  for  he  may,  under  some  cir- 
cumstances, be  placed  in  the  category  of 
principal  or  vice  principal,  when  he  is  by  au- 
thority of  the  master  performing  a  duty 
which  the  master  is  not  permitted  by  law  to 
delegate  to  another;  but  a  conductor  of  a 
train  is  not  placed  in  the  category  of  prin- 
cipal or  vice  principal  by  the  mere  superiori- 
ty given  him  in  the  work  of  operating  or 
moving  his  train. 

The  duties  which  the  master  owes  to  the 
servant,  in  a  case  like  the  one  we  have  un- 
der consideration,  may,  by  abundant  au- 
thority, be  stated  as  follows: 

First.  To  provide  reasonably  safe  and 
suitable  machinery  and  appliances  for  the 
business.  This  includes  the  exercise  of  rea- 
sonable care  in  furnishing  such  appliances, 
and  the  exercise  of  like  care  in  keeping  the 
same  in  repair,  and  making  proper  inspec- 
tions and  tests. 

Second.  To  exercise  like  care  in  provid- 
ing and  retaining  sufficient  and  suitable 
servants  for  the  conduct  of  the  business. 

Third.  To  establish  proper  rules  and  reg- 
ulations for  the  service,  and,  having  adopted 
such,  to  conform  to  them. 

The  law  is  equally  as  well  settled  that  the 
master  is  not  required  to  be  a  guarantor  or 
insurer  in  this  behalf,  but  is  only  required 
to  employ  reasonable  and  ordinary  care  in 
selecting  what  he  requires  and  is  necessary 
for  his  business. 

In  the  recent  case  decided  by  the  supreme 
court  of  West  Virginia  {Jackson  v.  Nor- 
folk d  W.  R.  Co,  (W.  Va.)  ante,  337,), 
wherein  it  was  held  that  a  conductor  is  a 
fellow  servant  with  a  brakeman  and  other 
servants  on  a  train,  not  a  "vice  principal," 
Brannon,  J.,  in  an  able  opinion,  defines  what 
are  and  what  are  not  the  "nonassignable 
duties"  of  a  railroad  company,  and  says: 
"The  doing  of  these  things  is  a  duty  of  the 
master  to  the  servant  for  the  latter's  safety. 
The  master  can  either  perform  these  duties 
personally,  or   he  may  delegate   their   per- 
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formance  to  someone  else^  whom  the  books 
call  'vice  principal/  because  he  stands,  as  to 
these  duties,  in  the  place  of  his  master;  but 
if  either  fails  in  the  performance  of  duty  in 
any  of  these  respects,  and  damage  results  to 
a  servant,  the  master  must  answer.  If,  how- 
ever, the  damaging  negligent  act  is  not  one 
of  the  things  which  rest  on  the  master  as  a 
duty  to  the  servant,  it  is  the  act,  purely,  of 
a  fellow  servant,  and  the  injured  servant 
must  loc^  to  him,  not  to  the  master.  These 
duties  falling  on  the  master  to  perform  are 
called  in  the  law  books  'nonassignable 
duties,'  because  he  owes  them  to  the  servant, 
and  he  cannot  assign  them  to  another  to  per- 
form, and  exempt  himself  from  liability  for 
their  misperformance.  These  duties  are 
sometimes  spoken  of  as  duties  in  construc- 
tion, preparation,  and  preservation,  as  con- 
trasteid  with  mere  work  of  operation.  For 
instance,  the  construction  of  the  railroad  or 
other  work,  the  preparation  of  machinery 
and  implements  to  be  used  in  the  business, 
the  preservation  of  the  track  or  working 
place,  or  machinery  and  appliances,  in  prop- 
er, safe  condition,  and  the  selection  of  proper 
servants  to  work.  The  master  having  well 
done  his  duty  in  these  things,  their  handling 
and  use  in  the  prosecution  of  the  work  de- 
signed is  a  work  of  mere  operation,  and  this 
work  the  servants  must  perform  well  in  the 
interest  of  their  master  and  fellow  servants ; 
and  if  one  fails  to  do  so,  and  injures  a  fellow 
servant,  the  master  is  not  liable,  since  he 
cannot  always  stand  by  and  watch  the  serv- 
ant in  his  every  act,  in  the  carrying  on  or 
operation  of  the  business,  and  the  law  of 
necessity,  permits  him  to  commit  this  work 
of  mere  operation    to    other  hands.     .     .     . 

Learned  commentators  have  said:  "The 
law  is  severe  enough  in  holding  employers 
responsible  for  good  track,  machinery,  etc., 
without  making  them  guarantors  for  the 
acts  of  every  servant.  You  cannot  make  the 
master  liable  for  an  act  of  mere  operation, 
no  matter  by  what  servant  done.  You  can- 
not exempt  him  for  an  act  not  one  of  mere 
operation,  but  of  his  personal  duty,  though 
done  by  any  servant.  If  he  does  the  act  in 
person,  he  is  liable,  regardless  of  the  act." 
Whart.  Neg.  §  205;  Beach,  Cont.  Neg.  §§ 
302,  303. 

The  rule  known  as  the  rule  of  "superior 
servant" — that  is,  where  the  negligent  serv- 
ant is  in  grade  of  employment  superior  to 
the  injured  one,  or  where  one  servant  is 
placed  by  the  master  in  a  position  of  subor- 
dination, and  subject  to  the  orders  and  con- 
trol of  another,  in  such  a  way  and  to  such 
an  extent  that  the  servant  so  placed  in  con- 
trol may  reasonably  be  regarded  as  repre- 
senting the  master  as  his  alter  ego  or  vice 
principal,  and  the  inferior  servant  is  injured 
by  the  negligence  of  the  superior  servant,  the 
master  is  liable — originated,  it  may  be  said, 
in  the  case  of  Chicago,  M.  d  8t.  P.  R.  Co.  v. 
Ross,  112  U.  S.  377,  28  L.  ed.  787,  5  Sup,  Ct. 
Rep.  184,  and  nearly  all  the  decisions  of  the 
other  courts  holding  to  the  doctrine  that  a 
conductor  of  a  train  was  a  vice  principal, 
standing  in  the  shoes  of  his  master,  because 
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given  authority  and  control  over  his  train,, 
and  of  the  other  employees  on  it,  etc.,  are- 
traceable  to  the  Ro88  Case  as  the  authority 
upon  which  the  decision  mainly  rested.  But 
the  doctrine  enunciated  in  the  Ross  Case  has,, 
as  we  have  before  said,  been  overthrown  by 
the  more  recent  decisions  of  the  United 
States  Supreme  Court,  among  which  are: 
Baltimore  d  O,  R.  Co.  v.  Baugh,  149  U.  S. 
368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914 ; 
Northern  P.  R.  Co.  v.  Hamhly,  154  U.  8. 
349,  38  L.  ed.  1009,  14  Sup.  Ct.  Rep.  983; 
Central  R.  Co.  v.  Keegan,  160  U.  S.  259,  40- 
L.  ed.  418,  16  Sup.  Ct.  Rep.  269;  Northern 
P,  R.  Co.  V.  Peterson,  162  II.  S.  346,  40  L. 
ed.  994,  16  Sup.  Ct  Rep.  843 :  Northern  P. 
R.  Co.  V.  Charless,  162  U.  S.  369,  40  L.  ed. 
999,  16  Sup.  Ct.  Rep.  848,-  Oakes  v.  Mase^ 
165  U.  S.  363,  41  L.  ed.  746,  17  Sup.  Ct.  Rep. 
{345;  Martin  v.  Atchison,  T.  d  8.  F.  R.  Co, 
100  U.  S.  399,  41  L.  ed.  1051,  17  Sup.  Ct.  Rep. 
603.  In  the  last  case  only  Justice  Harlax» 
dissented.  See  also  Alaska  Treadwell  Gold 
Min.  Co.  V.  Whelan,  168  U.  S.  86,  42  L.  ed. 
390,  18  Sup.  Ct.  Rep.  40. 

In  the  case  of  Northern  P.  R.  Co.  v.  Peter- 
son,  162  U.  S.  346,  40  L.  ed.  994,  16  Sup.  Ct. 
Rep.  843,  the  court  carefully  reviews  the 
subject,  and  holds  that  a  foreman  of  a  gang 
of  laborers,  having  in  charge  the  superin- 
tendence of  the  gang  in  working,  with  power 
to  hire  and  discharge  hands,  and  exclusive 
charge  of  their  direction  and  management  in 
their  employ,  is  a  fellow  servant,  in  fact  and 
in  law,  with  others  of  the  gang,  and  that  the 
company  is  not  liable  for  an  injury  received  by 
one  of  them  from  the  negligence  of  the  fore- 
man because  of  their  fellow  servantcy.  The 
syllabus  in  that  case  is:  (1)  That  the 
mere  superiority  of  the  negligent  employee 
in  position  and  in  power  to  give  orders  to 
subordinates  is  not  a  ground  for  such  lia- 
bility. (2)  That,  in  order  to  form  an  ex- 
ception to  the  general  law  of  nonliability, 
the  person  whose  neglect  caused  the  injury 
must  be  one  who  was  clothed  with  the  con- 
trol and  management  of  a  distinct  depart- 
ment, and  not  of  a  mere  separate  piece  of 
work  in  one  of  the  branches  of  service  in  a 
department.  (3)  That,  when  the  business 
of  the  master  is  of  such  great  and  diversified 
extent  that  it  naturally  and  necessarily 
separates  itself  into  departments  of  service, 
the  persons  placed  by  the  master  in  charge 
of  these  separate  branches  and  departments, 
and  given  control  therein,  may  be  considered, 
with  reference  to  employees  under  them,  vice 
principals  and  representatives  of  the  master, 
as  fully  as  if  the  entire  business  of,  the  mas- 
ter were  placed  by  him  under  one  superin- 
tendent. 

Elliott,  in  his  recent  work  on  Railroad* 
(vol.  3,  §  1330),  says:  "There  is  compara- 
tively very  little  conflict  upon  the  question 
PS  to  whether  trainmen  engaged  in  operat- 
ing the  same  train  are  fellow  servants,  the 
very  decided  weight  of  authority  holding 
them  to  be  fellow  servants.  This  seems  to 
us  the  only  rule  that  can  be  defended  on 
principle,  for  such  employees  are,  in  the 
strictest  sense,  engaged  in  the  service  of  a 
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common  master,  their  service  is  of  the  same 
general  character,  and  the  object  of  the  ser- 
vice is  a  common  one.  .  .  .  We  cannot 
perceive  how  the  doctrine  which  declares 
that  employees  of  the  same  train  are  not  fel- 
low servants  can  be  upheld  without  violat- 
ing the  principle  that  the  details  of  operat- 
ing a  railroad  do  not  pertain  to,  or  form  a 
part  of,  the  master's  duty." 

And  in  §  1331  the  same  author  says:  "It 
seems  to  us  that  the  rule  must  be  the  same 
whether  the  trainmen  are  engaged  on  the 
same  train  or  on  different  trains.  There  is, 
as  we  think,  no  valid  reason  for  discriminat- 
ing between  cases  where  the  employees  are 
engaged  in  operating  the  same  train  and 
cases  where  they  are  engaged  in  operating 
different  trains.  In  both  cases  they  are  em- 
ployed in  the  same  line  of  service,  and  by  a 
common  master." 

In  the  view  taken  by  this  learned  author 
we  fully  concur,  and  in  addition  to  the  nu- 
merous authorities  cited  by  him  in  iavor  of 
the  doctrine  that  trainmen,  although  en- 
gaged on  different  trains,  are  fellow  servants, 
many  others  may  be  cited,  among  which  are : 
3  Wood,  Railway  Law,  1788;  Wood,  Mast. 
&  S.  §  448;  Story,  Agency,  §  463;  Webb's 
Pollock,  Torts,  121;  7  Am.  &  Eng,  Enc.  Law, 
p.  834,  and  notes;  Hankins  v.  New  York,  L. 
E.  d  W,  R,  Co,  142  N.  Y.  416,  25  L.  R.  A. 
396,  37  N.  E.  466;  MoElligott  v.  Randolph, 
61  Conn.  167,  22  Atl.  1094;  Galveston,  H. 
d  a.  A,  R.  Co,  V.  Smith,  76  Tex.  611,  13  S. 
W.  562;  Harrison  v.  Detroit,  L,  A  N,  R.  Co. 
79  Mich.  409,  7  L.  R.  A.  623,  44  N.  W.  1031; 
yew  Pittsburgh  Coal  d  Coke  Co.  v.  Peter- 
son, 136  Ind.  398,  35  N.  E.  7 ;  Mobile  d  M.  R. 
Co.  V.  Smith,  59  Ala.  245;  Jenkins  v.  Rich- 
mond d  D.  R.  Co.  39  S.  C.  507,  18  S.  E.  132; 
Mechem,  Agency,  §  668 ;  B,  F.  Avery  d  Sons 
V.  Meek,  96  Ky.  192,  28  S.  E.  337 ;  Norfolk 
d  W.  R.  Co.  V.  Donnelly,  88  Va.  853,  14  S.  E. 
692;  Norfolk  d  W.  R,  Co.  v.  Nuckols,  91  Va. 
193,  21  S.  E.  342. 

Judge  Cooley,  in  his  work  on  Torts,  2d 
ed.  pp.  639,  640,  says:  "In  some  quarters 
a  strong  disposition  has  been  manifested  to 
hold  the  rule  [of  fellow  service]  not  appli- 
cable to  the  case  of  a  servant  who  at  the  time 
of  the  injury  was  under  the  general  direc- 
tion and  control  of  another,  who  was  in- 
trusted with  duties  of  a  higher  grade,  and 
from  whose  negligence  the  injury  resulted. 
But  it  cannot  be  disputed  that  the  negligence 
of  a  servant  of  one  grade  is  as  much  one  of 
the  risks  of  the  business  as  the  negligence  of 
a  servant  of  any  other;  and  it  seems  im- 
possible, therefore,  to  hold  that  the  servant 
contracts  to  run  the  risks  of  negligent  acts 
or  omissions  on  the  part  of  one  class  of  serv- 
ants, and  not  those  of  another  class.  Nor, 
on  grounds  of  public  policy,  could  the  dis- 
tinction be  admitted,  whether  we  consider 
the  consequences  to  the  parties  to  the  rela- 
tion exclusively,  or  those  which  affect  the 
public,  who,  in  their  dealings  with  the  em- 
ployer, may  be  subjected  to  risks.  Sound 
policy  seems  to  require  that  the  law  should 
make  it  for  the  interest  of  the  servant  that 
he  Bhould  take  care,  not  only  that  he  be  not 
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himself  negligent,  but  also  that  any  negli- 
gence of  others  in  the  same  employment  be 
properly  guarded  against  by  him,  so  far  as 
he  may  find  it  reasonably  practicable,  and 
be  reported  to  his  employer,  if  needful.  And, 
in  this  regard,  it  can  make  little  difference 
what  is  the  grade  of  servant  who  is  found  to 
be  negligent  except  as  superior  authority 
may  render  the  negligence  more  dangerous, 
etc."  See  also  authorities  cited  in  note  1. 
p.  640,  Cooley,  Torts. 

In  England  and  in  some  of  the  states  of 
the  Union  this  question  of  fellow  service  is 
controlled  by  statute,  but  we  have  no  such 
statute  in  our  state,  and  the  doctrine  enunci- 
ated in  Norfolk  d  W.  R.  Co.  v.  Donnelly,  88 
Va.  853,  14  S.  E.  692 ;  and  Norfolk  d  W.  R. 
Co.  V.  Nuckols,  91  Va.  193,  21  S.  E.  342,  sus- 
tained by  the  most  eminent  commentators, 
and  a  great  majority  of  the  adjudicated 
cases,  whose  reasoning  is  followed  in  the  de- 
cision of  this  case,  must  be  regarded  as  the 
settled  law  with  us  until  the  lawmaking 
power  of  the  state  may  deem  it  proper  to 
change  it. 

It  follows  that  we  are  of  opinion  that  in- 
structions XX  and  YY,  given  by  the  court 
below,  are  erroneous,  and  should  not  have 
been  given ;  nor  should  the  instruction  num- 
bered 1,  given  at  the  instance  of  the  plain- 
tiff, which  we  have  not  deemed  it  necessary 
to  set  out  at  length  in  this  opinion,  but 
which  is  in  conflict  herewith. 

The  judgment  of  the  Circuit  Court  must 
therefore  he  reversed  and  annulled,  and  the 
cause  remanded  for  a  new  trial,  to  be  had  in 
accordance  with  this  opinion. 


NORFOLK  A  WESTERN  RAILWAY  COM- 
PANY,  Plff.  in  Err., 


V. 


Charles  R.  STEVENS,  Admr.,  etc.,  of  Joseph 
Stevens,  Deceased. 


( 


.Va. 


) 


1.  AdmtsHtoii  of  evidence  of  the  salKer- 
Inff  of  the  mother  on  account  of  a  8on'» 
death,  for  which  action  is  brought,  la  not 
prejudicial  error  on  the  ground  that  the  dam- 
ages belong  to  the  father  only,  as  it  is  im- 
material to  the  defendant  how  they  are  dis- 
tributed. 

2.  Injury  to  a  mother's  physical  condl- 
tion,  caused  by  the  death  of  her  son,  need 
not  be  alleged  in  the  declaration  as  a  condi- 
tion of  claiming  damages  therefor. 

3.  Damages  for  the  uervoas  condition 
of  a  ^roman,  resulting  In  an  attack  of 
bronchitis,  are  too  remote  to  be  recovered  in 
an  action  for  the  death  of  her  son. 

4.  The  nefirliffence  of  a  bridge  compa- 
ny an  an  independent  contractor,  in 
removing  too  soon  the  false  work  on  a  new 
railroad   bridge  which   it  had  contracted   to 

NoTB. — In  conflict  with  the  above  decision, 
see  cases  Included  in  a  note  to  Hawver  v.  Whal- 
en  (Ohio)  14  L.  R.  A.  on  page  832,  respecting 
the  effect  of  a  duty  Imposed  upon  the  principal 
In  respect  to  the  work  committed  to  an  ind^ 
pendent  contractor. 
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sobstitute  for  the  old  one  without  the  luter- 
niptfon  of  traffic,  In  conseqaence  of  which  the 
new  bridge  falls  with  a  train,  causing  the 
death  of  a  fireman,  does  not  render  the  rail- 
road company  liable,  If  It  had  made  a  proper 
contract  with  the  bridge  company,  and  that 
was  an  established  and  reputabio  concern, 
largely  engaged  In  such  wark  and  having  the 
confidenoe  of  the  business  public 


(Norember  16,  1899.) 

ERROR  to  the  Circuit  Court  for  Pulaski 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  hold  de- 
fendant liable  for  the  negligent  killing  of 
plaintiff's  intestate.  Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Watti,  Robertson,  Sc  Robert- 
son, for  plaintiff  in  error: 

The  master's  duty  to  his  employee  is  to 
exercise  ordinary  care  and  diligence  to  fur- 
nish safe  structures  and  instrumentalities 
for  the  performance  of  the  work  required, 
but  he  does  not  guarantee  or  warrant  their 
absolute  safety  under  all  circumstances. 

Chesapeake  d  0.  R,  Co,  v.  Lash  (1896, 
Va. )  24  S.  E.  385 ;  Richmond  d  D.  R.  Co.  v. 
'George  (1891)  88  Va.  223,  13  S.  E.  429; 
Richmond  d  D,  R,  Co,  v.  Norment  (1887) 
84  Va.  167,  4S.  E.  211. 

In  cases  of  injuries  to  employees  growing 
out  of  an  unsafe  or  defective  structure  or  in- 
strumentality, the  mere  fact  of  the  accident 
is  not  enough  to  establish  negligence  on  the 
part  of  the  master  in  furnishing  them. 

Richmond  d  D.  R.  Co.  v.  Anderson  (1879) 
31  Gratt.  812,  31  Am.  Rep.  750;  Norfolk  d 
W.  R.  Co.  V.  Ferguson  (1884)  79  Va.  241; 
Sheeler  v.  Chesapeake  d  0.  R,  Co.  (1885) 
«1  Va.  188,  59  Am.  Rep.  654;  Lincoln  Street 
R.  Co.  v.  Cox,  48  Neb.  807,  67  N.  W.  740; 
Mobile  d  O.  R.  Co.  v.  Thomas,  42  Ala.  672; 
Johnson  v.  Chesapeake  d  0.  R,  Co,  (1892) 
36  W.  Va.  73,  14  S.  E.  432. 

Where  an  employer  contracts  with  an- 
other exercising  an  independent  calling,  to 
furnish  the  structures  or  instrumentalities 
used,  and  the  person  with  whom  such  con- 
tract is  made  is  of  good  reputation,  skill, 
and  experience  in  his  calling,  and  no  want 
of  care  exists  in  selecting  such  person,  the 
employer  incurs  no  liability  for  injuries  re- 
sulting from  the  negligence  or  want  of  skill 
of  the  independent  contractor. 

Bibb  V.  Norfolk  d  W,  R.  Co.  ( 1891 )  87  Va. 
711,  14  S.  E.  163;  Emmerson  v.  Fay  (1896) 
94  Va.  60,  26  S.  E.  386. 

The  liability  of  the  master  to  his  employee, 
where  he  fails  in  the  performance  of  his  duty 
■to  furnish  proper  structures  and  instru- 
mentalities for  the  performance  of  the  work 
required,  is  "as  he  would  be  to  a  stranger." 

Richmond  d  D.  R.  Co.  v.  Norment  (1887) 
84  Va.  167,  4  S.  E.  211;  Richmond  d  D.  R. 
Co.  v.  George  (1891)  88  Va.  223,  13  S.  E. 
429;  Chesapeake  d  O.  R.  Co.  v.  Lash  (1896, 
Va.)  24  S.  E.  385. 

The  railway   company   is  not   under  any 
greater  liability  to  its  own  employees  than 
to  a  stranger,   for  an  act  of    negligence  or 
want  of  skilL 
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As  to  passengers  the  rule  would  be  differ- 
ent. 

Chesapeake  d  0.  R.  Co.  y.  Lash  (1896. 
Va.)  24  S.  E.  385. 

In  work  not  involving  the  performance  of 
a  statutory  or  franchise  duty  of  a  railroad 
company,  but  of  an  independent  calling  re- 
quiring special  experience  and  skill,  such  as 
the  building  of  a  locomotive  or.  bridge,  the 
railrofld  company  is  not  liable  to  an  em- 
ployee for  injuries  arising  out  of  the  un- 
skilful or  negligent  work  of  an  independent 
contractor,  experienced,  well  known,  and 
reputable  in  his  calling,  engaged  to  con- 
struct the  locomotive  or  bridge,  and  having 
control  or  supervision  of  the  work,  unless  it 
is  shown  that  the  railroad  company  had 
knowledge  of  the  defects  from  which  the  ac- 
cident arose,  and  neglected  to  remedy  them, 
or  undertook  to  interfere  and  give  directions 
as  to  the  work. 

Ardesco  Oil  Co.  v.  Gilson  (1869)  63  Pa. 
146;  Mansfield  Coal  d  Coke  Co.  v.  McEnery 
(1879)  91  Pa.  185,  36  Am.  Rep.  662;  In- 
dianapolis, B.  d  W.  R,  Co.  V.  Toy  (1879)  91 
III.  474,  33  Am.  Rep.  67 ;  Mobile  d  0.  R.  Co. 
V.  Thomas  (1868)  42  Ala.  672;  Conxoay  v. 
Furst  (1895)  57  N.  J.  L.  645.  32  Atl.  380. 

Messrs.  Moomaw  A  Woods,  for  defend- 
ant in  error : 

The  Norfolk  k  Western  Railway  Company 
owed  to  Joseph  R.  Stevens,  deceased,  fireman 
on  one  of  its  engines,  the  exercise  of  reason- 
able care  in  providing  for  him  a  safe  road- 
way and  structure  over  which  to  run  its  en- 
gines ;  and  its  duty  in  this  respect  to  the  said 
Stevens  was  not  performed  when  the  com- 
pany had  exercised  reasonable  care  in  select- 
ing employees,  servants,  or  agents  to  per- 
form that  work,  but  such  work  is  a  personal 
duty  of  the  company,  and  it  is  responsible 
for  the  negligence  of  whomever  it  may  em- 
ploy to  discharge  that  duty,  whether  they  be 
servants  of  the  company,  or  whether  it  un- 
dertakes to  perform  the  work  by  an  inde- 
pendent contractor. 

Wood,  Railroads,  §  280,  p.  1161;  Painter 
V.  Pittsburgh,  46  Pa.  213;  Curtis  v.  Kiley, 
153  Mass.  123,  26  N.  E.  421 ;  Woodman  v. 
Metropolitan  R.  Co.  149  Mass.  335.  4  L.  R. 
A.  213,  21  N.  E.  482;  Hawver  v.  Whalen,  49 
Ohio  St.  69,  14  L.  R.  A.  826,  29  N.  E,  1049; 
Colgrovc  v.  Smith,  102  Cal.  220,  27  L.  R.  A. 
590,  36  Pac.  411;  Wertheimer  v.  Saunders, 
95  Wis.  573,  37  L.  R.  A.  146,  70  N,  W.  824; 
St.  Paul  Water  Co.  v.  Ware,  16  Wall.  566, 
21  L.  ed.  485. 

It  was  the  duty  of  the  railroad  company 
to  exercise  reasonable  care  in  furnishing  to 
Stevens  a  safe  roadway  and  structure  over 
which  to  run  its  trains,  and  this  was  a  per- 
sonal or  nonassignable  duty,  which  the 
company  could  not  assign  to  others  to  per- 
form. 

Norfolk  d  W.  R.  Co.  v.  Nuckols,  91  Va. 
193,  207,  21  S.  E.  342;  Norfolk  d  W,  R.  Co. 
V.  Ampey,  93  Va.  108,  128,  25  S.  E.  226:  Nor- 
folk d  W.  R.  Co.  V.  Houchins,  95  Va.  398,  28 
S.  E.  578,  sub  nom.  Norfolk  d  W.  R.  Co.  v. 
Swaine,  ante,  3.59;  Jackson  v.  Norfolk  d  W. 
R.  Co.  43  W.  Va.  380,  ante,  337,  27  S.  E. 
278. 
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Norfolk  &  Western  R.  Co.  y.  Steveks. 
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Keiili,  P.«  delivered  the  opinion  of  the 
•court : 

Plain-tiff  in  error,  Norfolk  &  Western  Rail- 
way Company,  entered  into  a  contract  with 
-the  Phoenix  Bridge  Company,  by  which  the 
latter  undertook  to  put  in^a  new  bridge  in 
the  place  of  an  old  one  over  South  river,  a 
tributary  of  North  river,  in  the  county  of 
Rockbridge,  Virginia.  The  substitution  of  a 
new  bridge  for  an  old  one  without  inter- 
rupting the  traffic  upon  the  road  must  be 
done  with  caution  and  by  skilful  and  capa- 
ble mechanics,  but  when  reasonable  care  is 
-exercised  it  appears  from  the  proof  not  to 
be  attended  with  any  particular  danger,  and 
is  not  considered  an  intrinsically  hazardous 
undertaking.  The  evidence  shows  that  the 
Phoenix  Company  does  an  extensive  business 
in  the  construction  of  bridges,  and  is  con- 
sidered careful,  reliable,  and  competent. 
The  contract  between  it  and  the  Norfolk  & 
'Western  Railway  Company  contains  the 
stipulations  and  conditions  which  have  been 
suggested  by  experience  as  tending  to  pro- 
mote the  safety  of  those  exposed  to  the  risks 
incident  to  the  construction  of  a  bridge  un- 
der such  circumstances. 

Upon  the  occasion  of  the  accident  which  is 
the  subject  of  this  suit,  the  bridge  was  ap- 
'proaching  completion.  One  span  was 
finished  and  another  had  progressed  so  far 
that,  in  the  opinion  of  the  Phoenix  Bridge 
•Company,  it  was  safe  to  remove  the  whole 
of  the  false  work  which  had  supported  the 
l)ridge  while  the  work  was  being  done  upon 
it.  Under  these  circumsta<nces  a  train  of  the 
plaintiff  in  error  approached  at  the  stipu- 
lated rate,  of  speed,  not  exceeding  4  miles 
per  hour,  passed  over  the  completed  span  in 
safety,  and  crushed  through  the  other,  kill- 
ing Joseph  Stevens,  the  fireman.  His  ad- 
ministrator brought  suit  against  the  rail- 
way company  and  recovered  a  judgment  in 
the  circuit  court  of  Pulaski  county  for  $5,- 
OOO;  and  the  case  is  now  before  us  upon  cer- 
tain errors  as  assigned  during  the  progress 
of  the  trial. 

The  first  bill  of  exceptions  is  to  the  admis- 
sion of  evidence  that  the  father  and  mother 
of  intestate  were  both  living,  and  that  the 
news  of  the  death  of  her  son  threw  the 
"mother  into  a  highly  nervous  condition,  so 
that  her  death  was  momentarily  expected, 
and  from  which  she  had  not  recovered  at  the 
time  of  the  trial.  The  second  bill  of  excep- 
tions is  to  the  admission  of  the  testimony  of 
Dr.  Buckner,  who  Btated  that  since  the  death 
-of  her  son  the  mother  had  been  in  a  very 
nervous  state  and  in  a  very  "run  down  con- 
dition," due,  in  the  opinion  of  the  physician, 
to  the  death  of  her  son,  and  that  she  suffered 
with  a  severe  attack  of  bronchitis  probably 
caused  by  the  nervous  condition  following 
the  death  of  her  son.  The  objections  to  the 
admissibility  of  this  evidence  presented  in 
bills  of  exception  Nos.  1  and  2  may  with 
propriety  be  considered  in  connection  with 
tho  objection  to  plaintiff's  instruction  No. 
'C,  wliich  is  as  follows:  "The  court  in- 
structs the  jury  that,  if  they  believe  from 
the  evidence  that  the  plaintiff  is  entitled  to 
recover,  they  may  astess  damages  for  hiskill- 
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ing  at  such  sum  as  they  may  deem  fair  &nd 
just  under  all  the  circumstances  of  the  case, 
such  damages  not  to  exceed  $10,000.  The 
court  further  instructs  the  jury  that,  in  as- 
certaining the  damages,  they  are  not  limited 
to  the  mere  pecuniary  damages  sustained  by 
the  parents  of  said  Joseph  Stevens,  by  the 
death  of  the  said  Joseph  Stevens,  but  may 
Kdd  to  such  damages  such  sum  as  they  may 
deem  fair  and  just,  by  way  of  solace  and 
comfort  to  his  said  parents  for  the  sorrow, 
suffering,  and  mental'  anguish  occasioned 
them  by  his  death." 

Plaintiff  in  error  contends  that  the  evi- 
dence should  not  have  been  admitted,  be- 
cause: "First,  the  father  being  alive  the 
mother  would  not  be  entitled  to  receive,  un- 
der the  statute,  any  portion  of  the  damage 
found  by  the  verdict  of  the  jury.  Second, 
that  no  special  damage  could  be  recovered 
for  the  physical  condition  of  the  mother  of 
the  plaintiff's  intestate,  because  no  such 
damage  was  claimed  in  the  declaration. 
Third,  becaVise  such  damages  were  too  re- 
mote, and  the  evidence  in  regard  thereto  waa 
otherwise  illegal  and  irrelevant," 

As  was  said  by  Judge  Staples  in  BalH- 
more  d  0.  R.  Co,  v.  Wightman,  29  Gratt. 
441,  26  Am.  Rep.  384:  "The  manner  in 
which  the  damages  are  to  be  distributed  is 
no  concern  of  the  defendant,  and  not  under 
the  control  of  the  plaintiff.  It  is  a  question 
for  the  jury  exclusively,  not  involved  in  the 
issue."     The  first  objection  is  overruled. 

Nor  do  we  think  the  second  objection  well 
taken,  for  "there  is,  .  .  .  no  rule  of  law 
which  compels  a  party  to  state  in  his  decla- 
ration every  matter  which  may  enhance  the 
damages."  Baltimore  d  0.  R.  Co.  v.  WighU 
man,  29  Gratt.  441,  26  Am.  Rep.  384. 

The  third  objection,  however,  to  the  ad- 
missibility of  the  evidence  is  well  taken. 
There  was  no  necessary  or  probable  connec- 
tion between  the  pegligence  which  resulted 
in  the  death  of  the  plaintiff's  intestate  and 
the  nervous  condition  of  his  mother  which 
resulted  in  an  attack  of  bronchitis*. 
Fowlkes  y.  Southern  R.  Co,  96  Va.  742,  32 
S.  E.  464. 

This  ruling  excludes  from  the  case  the 
only  evidence  of  physical  injury  to  the 
mother  as  consequent  upon  the  death  of  her 
son,  and  the  sixth  instruction  would  there- 
fore be  erroneous  as  being  predicated  upon 
evidence  improperly  admitted.  VVliether  or 
not  the  merely  mental  anguish  of  the  mother 
could  with  propriety  be  considered  as  an  ele- 
ment of  damage  we  shall  leave  as  an  open 
question,  as  was  done  in  the  case  of  Balti- 
more d  0.  R.  Co.  V.  Wightman,  29  Gratt. 
441,  26  Am.  Rep.  384. 

That  the  Phoenix  Bridge  Company  was  an 
independent  contractor  is  clear  upon  the  law 
and  evidence,  and  is  scarcely  controverted  by 
the  defendant  in  error.  In  the  case  of  Bihh 
V,  Norfolk  d  W,  R,  Co.  87  Va.  711,  14  S.  E. 
163,  where  the  contract  with  the  railroad 
company  was  essentially  the  same  aa  that 
under  consideration,  an  independent  con- 
tractor is  defined  to  be  "one  who  renders 
service  in  the  course  of  an  occupation,  and 
represents  the  will  of  his  employer  only  a» 
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to  the  result  of  his  work  and  not  as  to  the 
means  whereby  it  is  accomplished;"  and  in 
that  case  a  railroad  company  employed,  for 
an  agreed  price,  a  skilful  contractor  to 
repair,  according  to  specifications  and  with 
privilege  reserved  of  supervision  by  its  en- 
gineer, a  bridge  in  such  a  manner  that  the 
passing  of  its  trains  should  not  be  preventevl 
but  they  were  not  to  pass  except  upon  signal 
from  contractor's  foreman.  On  day  of  ac- 
cident, upon  such  signal,  a  train  was  pro- 
ceeding across  the  bridge,  when  the  engine 
broke  down  one  of  the  spans,  and,  falling, 
killed  the  plaintiff's  intestate,  who  was  a 
servant  of  tne  contractor  and  engaged  at  the 
time  in  working  on  the  bridge.  Held,  the 
railroad  company  is  not  liable  for  the  in- 
jury." To  a  like  effect  see  Shearm.  &  Redf. 
Neg.  8  164. 

In  Elliott  on  Railroads,  §  10G3,  the  law  is 
stated  as  follows:  "An  independent  con- 
tractor may  be  defined  as  one  who,  in  the 
course  of  an  independent  occupation,  prose- 
cutes and  directs  the  work  himself,  using 
his  own  method  to  accomplish  it,  and  repre- 
jenting  the  will  of  the  company  only  as  to 
the  result  of  his  work.  Generally,  where  an 
independent  contractor  is  employed  to  per- 
form a  work  lawful  in  itself  and  not  intrin- 
sically dangerous,  the  company,  if  it  is  not 
negligent  in  selecting  the  contractor,  is  not 
liable  for  the  wrongful  acts  or  negligence  of 
such  contractor;  and  in  order  that  the  com- 
pany shall  be  liable  in  such  a  case  it  must 
appear  that  it  either  exercised  or  reserved 
the  right  to  exercise  control  over  the  work, 
or  had  the  power  to  choose,  direct,  and  dis- 
charge the  employees  of  the  contractor.  In 
general  it  may  be  said  that  the  liability  of 
the  company  depends  upon  whether  or  not 
it  has  retained  control  and  direction  of  the 
work." 

The  case  of  Bihb  v.  Norfolk  d  W.  R.  Co. 
87  Va.  711,  14  S.  £.  163,  would  be  conclusive 
of  this  case  upon  all  points,  were  it  not  that 
the  accident  which  was  the  subject-matter  of 
that  suit  resulted  in  the  death  of  a  servant 
of  the  independent  contractor,  while  in  this 
case  the  victim  was  a  fireman  and  employee 
of  the  railroad  company,  and  upon  that  dis- 
tinction counsel  for  the  defendant  in  error 
seems  to  rest  his  right  to  recover.  It  is  ar- 
gued with  great  earnestness  that  it  is  the 
duty  of  a  railroad  company  to  provide  suit- 
able and  safe  appliances,  machinery,  and 
roadway  for  its  employees,  and  that  this 
duty  is  one  which  cannot  be  assigned  to  an- 
other, being  a  primary  obligation  resting 
upon  the  company  itself,  all  of  which  is  true 
and  is  established  by  abundant  authority. 
See  Norfolk  d  W.  R.  Co.  v.  Nuckols,  91  Va. 
193,  21  S.  E.  342;  Norfolk  d  W.  R.  Co,  v. 
Bouchinsy  95  Va.  398,  28  S.  E.  578,  suh  notn. 
Norfolk  d  W,  R.  Co.  v.  Swaine,  ante,  359, 
and  Bertha  Zino  Co.  v.  Martin^  93  Va. 
791,  22  8.  E.  869.  In  the  latter  case,  Judge 
Buchanan,  speaking  for  the  court,  said: 
"According  to  the  rule  in  this  state  .  .  . 
the  master  is  not  required  to  exercise  more 
than  ordinary  care  for  the  safety  of  his 
servant,  no  matter  how  hazardous  the  busi- 
ness may  be  in  which  the  servant  is  engaged. 
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But  whilst  the  rule  of  duty  upon  the  mas- 
ter in  providing  for  the  safety  of  his  servant 
is  always  and  invariably  the  exercise  of  or- 
dinary care,  it  is  not  to  be  understood  that 
the  ordinary  care  required  is  the  same  in  alL 
undertakings  and  under  all  circumstances.. 
'Ordinary  care  depends  upon  the  circum- 
stances of  the  particular  case,  and  is  such* 
:iare  as  a  person  of  ordinary  prudence,  un- 
der all  the  circumstances,  would  have  ex- 
ercised.'" And  at  page  807,  S.  E.  p.  873: 
"The  degree  of  care  required  in  such  cases, 
under  our  law,  must  be  ascertained  by  the* 
general  usages  of  the  business," — ^and  citea 
with  approval  from  the  case  of  Titus  v. 
Bradford,  B.  d  K.  R,  Co.  136  Pa.  618,  626^ 
where  it  is  said:  "All  the  cases  agree  that 
the  master  is  not  bound  to  use  the  newest 
and  best  appliances.  He  performs  his  duty 
when  he  furnishes  those  of  oixlinary  charac- 
ter and  reasonable  safety,  and  the  former  i9> 
a  test  of  the  latter;  for  in  regard  to  the 
style  of  the  implement  or  nature  of  the  mode 
of  performance  of  any  work,  'reasonably 
safe,'  means  safe  according  to  the  usages, 
habits,  and  ordinary  risks  of  the  business. 
Absolute  safety  is  unattainable,  and  em- 
ployers are  not  insurers.  They  are  liable 
for  the  consequences,  not  of  danger,  but  of 
negligence;  and  the  unbending  test  of  negli- 
gence in  methods,  machinery,  and  appliances 
is  the  ordinary  usage  of  the  business.  No 
man  is  held  by  law  to  a  higher  degree  of 
skill  than  the  fair  average  of  his  profession 
or  trade,  and  the  standard  of  due  care  is  the 
conduct  of  the  average  prudent  man.  The 
test  of  negligence  in  the  employers  is  the 
same,  and  however  strongly  they  may  be  con- 
vinced that  there  is  a  better  or  less  danger- 
ous way,  no  jury  can  be  permitted  to  say 
that  the  usual  and  ordinary  way  commonly 
adopted  by  those  in  the  same  business  is  a 
negligent  way  for  which  liability  shall  be 
imposed.  Juries  must  necessarily  determine 
the  responsibility  of  individual  conduct,  but 
they  cannot  be  allowed  to  set  a  standard' 
which  shall  in  effect  dictate  the  customs  or 
control  the  business  of  the  community." 

It  is  shown  in  the  evidence  that  it  is  the 
general  custom  of  railroad  companies  to  con- 
struct bridges  as  was  done  in  this  case,  and 
that  it  is  not  an  essentially  hazardous  un- 
dertaking; that  while  it  requires  care  to> 
substitute  a  new  bridge  for  an  old  one  with- 
out the  interruption  of  traffic,  with  ordi- 
nary care  it  may  be  done  with  entire  safety. 
It  further  appears  that  the  Phccnix  Bridge- 
Company  is  an  established  and  reputable 
concern,  largely  engaged  in  such  woiic,  and 
has  the  confidence  of  the  business  public. 
As  we  have  before  said,  the  contract  between 
the  bridge  company  and  the  railroad  com- 
pany seems  carefully  to  have  guarded,  as  far 
as  human  foresight  could  do,  against  tlie- 
dangers  incident  to  the  work.  If  the.bridge- 
company  had  complied  strictly  with  its  con- 
tract the  accident  would  not  have  occurred. 
It  was  due  to  the  removal  of  the  false  work 
before  a  sufficient  number  of  rivets  had  been 
put  into  the  new  bridge  to  sustain  the  traiib 
that  undertook  to  pass  over  it;  but  the  rail- 
road company  is  not  responsible  for  the  n^-- 
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Itgence  of  the  Phoenix  Bridge  Company;  it  is 
responsible  only  for  its  own  negligence  and 
that  of  its  agents  and  employees,  while  the 
Phoenix  Bridge  Company  was  an  independ- 
ent contractor.  See  the  numerous  author- 
ities cited  and  discussed  upon  this  subject, 
in  Bibb  v.  Norfolk  d  W,  R,  Co.  87  Va.  711, 
14  S.  £.  163. 

The  railroad  company  is  not  an  insurer  of 
the  safety  of  its  employees.  It  is  bound  by 
law,  as  IS  clearly  shown  in  Bertha  Zinc 
Co.  V.  Martin,  93  Va.  791,  22  S.  E.  869,  only 
to  exercise. ordinary  care  for  their  safety,  no 


matter  how  hazardous  the  business  may  be 
in  which  the  servant  is  engaged;  and  the 
degree  of  care  in  the  particular  case  is  to  be 
ascertained  by  the  general  usages  of  the  busi- 
ness. 

We  are  of  opinion  that  the  judgment 
should  be  reversed,  and  that  enough  has  been 
said  to  enable  the  trial  court  to  present  the 
law  to  the  jury  in  conformity  with  the  views 
herein  expressed,  without  prolonging  this 
opinion  by  a  discussion  of  the  fnstructions 
in  detail  as  given  or  refused  at  the  former 
trial. 
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1.  A  chattel  morlffase  irltlilielil  from 
record  beyond  a  time  reasonably  necessary 
for  Its  prompt  recordation  is  void  as  against 
creditors  whose  claims  have  arisen  between 
the  date  of  Its  execution  and  the  date  of  its 
recordation,  even  If  they  have  acquired  no 
lien,  vitder  C\v.  Code,  i  2957,  making  the  rec- 
ord a  condition  of  the  validity  of  such  a  mort- 
gage as  against  creditors. 

S.  An  adjudication  in  -rolnntary  tn- 
•olvency,  pursuant  to  the  debtor's  allega- 
tion of  his  inability  to  pay  all  his  debts  in 
full.  Is  sufficient  to  show  that  fact,  if  any 
tnch  showing  Is  necessary  for  the  purpose 
of  asserting  the  Invalidity  of  a  chattel  mort- 
gage because  not  promptly  recorded. 

8.  The  presentation,  alloirance,  and 
approval  of  claims  In  nn  inso]venr*v  cnnrt 
Is  the  c<]aivalent  of  a  ludgmsnt  for  the  par- 
pose  of  enforcing  the  cieditoi'S'  rights  against 
fraudulent  or  void  acts  of  the  Insolvent. 

4.  An  a««iflrnee  in  insolvency  to  whom, 
by  the  insolvent  act.  {§  IS.  21,  all  the  in- 
solvent's estate  passes,  may  maintain  an  ac- 
tion on  behalf  of  the  creditors  to  declare  a 
chattel  mortgage  void. 

(June  IC,  1S08.) 

A  PPEAL  by  defendants  from  a  judgment 
iX  of  the  Superior  Court  for  Yolo  County  in 
favor  of  plaintiff  in  an  action  brought  to  an- 
nul a  chivttel  mortgage.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  W.  Thomaa  for  appellants. 

Mr,  Philip  Bmton,  for  respondent: 

An  unrecorded  chattel  mortgage  is  void 
as  against  all  the  creditors  of  the  mortgagor, 
who  become  and  are  such  during  the  time 
such  mortgage  is  withheld  from  the  records. 

The  courts  have  construed  the  statute  as 

XoTJC. — As  to  the  necessity  of  filing  a  chat- 
tel  mortgage,  see  also  Marks  v.  Miller  (Or.)  14 
l*.  R.  A.  190:  Dempsey  v.  Pforzhelmer  (Mich.) 
13  L.  R.  A.  3S8,  and  note. 

For  retroactive  effect  of  filing  such  mort- 
gages, see   Daker  ▼.   Smelser   (Tex.)    S3   L.  R. 

A.  ma. 
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requiring  immediate  delivery  and  an  actual 
and  continued  change  of  possession. 

Chenery  v.  Palmer,  6  Cal.  121,  66  Am. 
Dec.  493;  Hackett  v.  Manlove,  14  Cal.  85; 
Woods  V.  Bugbey,  29  Cal.  467. 

Registration  takes  the  place  of  delivery 
and  possession. 

Berson  v.  Vunan,  63  Cal.  550;  2  Bigelow, 
Fr.  pp.  262,  348;  Bump,  Fraud.  Con\.  §  110, 
p.  113;  Jones,  Chat.  Mortg.  §  236. 

This  being  true,  the  registration  must  fol- 
low immediately  upon  the  execution  of  the 
mortgage. 

2  Kent,  Com.  'pp.  623,  524 ;  Martin  v. 
Thompson,  63  Cal.  3;  Ex  parte  ElUs,  11  Cal. 
223;  1  Kent,  Com.  *p.  462;  Jones,  Cliat. 
Mortg.  §  237;  Watson  v.  Rodgers,  63  Cal. 
401 ;  Blumenthal  v.  Lynch,  26  Abb.  N.  C.  86, 
11  N.  Y.  Supp.  382. 

The  unrecorded  mortgage  is  void  as  to  in- 
tervening creditors. 

Noyes  v.  Brace,  8  S.  D.  190,  65  N.  W.  1071 ; 
Root  v.  Harl,  62  Mich.  420,  29  N.  W.  29; 
Sanger  v.  Ouenther,  73  Wis.  364,  41  N.  W. 
436;  Putnam  v.  Reynolds,  44  Mich.  113,  & 
N.  W.  198. 

A  chattel  mortgage  is  void  as  to  creditors 
who  l>ecome  such  in  the  interim  between  the 
execution  and  recording  of  the  mortgage, 
though  they  should  do  nothing  until  after  its 
recordation. 

Ryan  Drug  Co.  v.  Hvambsahl,  89  Wis. 
61,  61  N.  W.  290;  Dempsey  v.  Pforzheimer, 
86  Mich.  662,  13  L.  R.  A.  388,  49  N.  W.  466; 
Crippen  v.  Jacobson,  66  Mich.  386,  23  N.  W. 
66. 

The  adjudication  of  insolvency,  in  the  ab- 
sence of  a  showing  to  the  contrary,  is  suffi- 
cient proof  of  the  fact  of  the  inadequacy  of 
the  estate  to  pay  the  indebtedness. 

Turner  v.  Adams,  46  Mo.  95;  Case  v. 
Beauregard,  101  U.  S.  688,  25  L.  ed.  1004. 

The  mortgage,  having  been  withheld  from 
the  records,  and  being  void  as  to  interven- 
ing creditors,  is  void  as  to  the  assignee  rep- 
resenting such  creditors. 

Brown  v.  Bank  of  Napa,  77  Cal.  644,  20 
Pac.  71 ;  Merrill  v.  Hurlburt,  63  Cal.  494. 

The  assignee  stands  in  the  shoes  of  and 
represents  the  creditors,  and  has  full  power 
and  capacity,  as  such  representative,  to  set 
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aside  all  conveyances  fraudulent  or  void  as 
to  such  creditors. 

Schaller  v.  M'right,  70  Iowa,  667,  28  N.  W. 
400 ;  Bingham  v.  Jordan,  1  Allen,  373,  79  Am. 
Dec.  748;  fihacJdcford  v.  Collier,  6  Bush,  149; 
Waters  v.  Dashiell,  1  Md.  455 ;  Diggs  v.  Mc- 
CuUough,  G9  Md.  592,  1«  Atl.  453 ;  Pillsbury 
V.  Kingon,  33  N.  J.  Eq.  287,  36  Am.  Rep. 
556;  Guthrie  v.  Bacon.  107  N.  C.  337,  12  S. 
E.  204;  Smith  v.  Ely,  10  Nat.  Bankr.  Reg. 
554,  Fed.  Cas.  No.  13,044;  Pratt  v.  Curtis,  2 
Low.  Dec.  87,  Fed.  Cas.  No.  11,375;  Linde- 
mann  v.  Ingham,  30  Ohio  St.  1 ;  Mann  v. 
I'loioer,  25  Minn.  503;  Moore  v.  Young,  4 
l^iss.  128,  Fed.  Cas.  No.  9,782;  Re  Leland,  10 
Blatchf.  503,  Fed.  Cas.  No.  8,234;  Hanes  v. 
Tiffany.  25  Ohio  St.  549 ;  Kilhoume  v.  Fay, 
29  Ohio  St.  264,  23  Am.  Rep.  741 ;  Southard 
v.  Benner,  72  N.  Y.  427;  Shipman  v.  ^^na 
/tw.  Co.  29  Conn.  245. 

In  a  state  where  a  mortgage  is  void  as  to 
creditors  unless  recorded  the  assignee  takes 
title  as  against  an  unrecorded  instrument. 

Alle7i  v.  Massvy,  4  Nat.  Bankr.  Reg.  248, 
Fed.  Cas.  No.  231;  Re  Wynne,  4  Nat.  Bankr. 
Reg.  23,  Fed.  Cas.  No.  18,  117;  Brock  v.  Ter- 
rell, 2  Nat.  Bankr.  Reg.  643,  Fed.  Cas.  No. 
1,914;  Bank  of  Leavenworth  v.  Hunt,  11 
Wall.  391,  20  L.  ed.  190. 

Henshaw,  J.,  delivered  the  opinion  of  the 
court : 

This  action  is  brought  by  the  assignee  in 
insolvency  of  one  Wilgus.  seeking  a  decree 
declaring  void  against  creditors  a  chattel 
mortgage  executed  by  Wilgus  to  defendant 
Cannedy.  Tlie  appeal  is  from  the  judgment 
upon  the  judgment  roll  alone.  The  findings 
of  fact  negative  all  claim  of  actual  fraud  and 
of  a  violation  of  the  provisions  of  the  insol- 
vency act.  The  mortgage  was  made  upon 
February  17,  1893,  for  a  valuable  considera- 
tion, and,  for  a  like  consideration,  was  as- 
signed to  the  defendant  bank,  which  took 
without  knowledge  of  Wilgus's  contemplated 
insolvency.  It  was  not  recorded,  however, 
imtil  August  26,  1803,  six  months  later,  and 
two  days  before  Wilgus,  under  his  voluntary 
petition,  was  declared  an  insolvent.  Inter- 
mediate the  time  of  giving  and  the  time  of 
recording  tlie  mortgage,  Wilgus  incurred 
debts,  some  of  which  were  proved  and  al- 
lowed in  the  insolvency  court.  The  creditors 
knew  nothing  of  the  mortgage  until  its 
recordation.  The  court,  under  the  facts,  ad- 
judged the  mortgage  to  be  null  and  void  as 
to  these  creditors,  at  the  suit  of  the  assignee. 
i  Two  leading  questions  are  thus  presented: 
( 1 )  Is  a  chattel  mortgage  withheld  from  rec- 
ord beyond  a  time  reasonably  necessary  for 
its  prompt  recordation,  void  as  against  cred- 
itors who.s-e  claims  have  arisen  between  the 
date  of  its  execution  and  the  date  of  its  rec- 
ordation? (2)  May  such  a  mortgage  be  de- 
clared void  at  the  instance  of  the  assignee  in 
insolvency  on  behalf  of  such  creditors  whose 
claims  have  been  proved  and  allowed  against 
the  estate  of  the  insolvent  mortgagor?  Re- 
spondent, of  course,  maintains  that  both 
these  interrogatories  should  be  answered  in 
the  aiHrmative.  Appellants  oppose  this,  in- 
fisting  that  our  recordation  laws  do  not 
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compel  or  contemplate  an  immediate  rec- 
ordation of  a  chatt«l  mortgage;  that,  if 
the  mortgagee  delays  recordation,  he  merely 
takes  the  risk  of  losing  his  lien  by  a  sale 
to  an  innocent  purchaser,  or  of  having  it 
subordinated  to  that  of  creditors  who  have 
acquired  superior  rights  by  judgments,  at- 
tachments, or  executions;  that,  whenever  re- 
corded, the  mortgage  is  valid  against  all 
creditors,  saving  those  who  have  themselves 
acquired  prior  liens;  and,  finally,  that  a^t  all 
events  the  mortgage  recorded  before  insol- 
vency, and  not  in  violation  of  the  insolvency 
law,  may  not  be  set  aside  at  the  instance  of 
the  assignee,  who  represents  the  insolvent, 
and  who  has  no  rights  in  the  matter  which 
the  insolvent  himself  did  not  possess.  As 
the  unrecorded  mortgage  is  valid  between  the 
mortgagee  and  the  insolvent,  as  in  its  execu- 
tion and  delivery  there  was  no  fraud  upon 
the  insolvency  law,  and  as  no  creditor  has 
acquired  a  lien  upon  the  mortgaged  property 
before  recordation,  it  is  argued  that  the  con- 
tract of. mortgage  is  ^'alid  as  to  the  as- 
signee. 

The  determination  of  the  first  question 
must  depend  upon  the  language  of  our  Cwles. 
and  upon  the  policy  of  the  law  deduciblo 
therefrom.  In  the  early  jurispnidcnce  of 
the  state  the  law  touching  sales  and  mort- 
gages of  personal  property  waa  found  in  one 
and  the  same  ''act  concerning  fraudulent 
conveyances  and  contracts."  Stat.  1850,  p. 
266.  By  §  15  of  that  act  it  was  provided: 
"Every  sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession  or  under  his  con- 
trol, and  every  assignment  of  goods  and 
chattels,  unless  the  same  be  accompanied  by 
an  immediate  delivery  and  be  followed  by  an 
actual  and  continued  change  of  possession  of 
things  sold  or  assigned,  shall  be  conclusive 
evidence  of  fraud  as  against  the  creditors  of 
the  vendor,  or  the  creditors  of  the  person 
making  such  assignment,  or  subsequent  pur- 
chasers in  good  faith."  In  §  17  it  was  de- 
clared :  **No  mortgage  of  personal  property 
hereafter  shall  be  valid  against  any  other 
persons  than  the  parties  thereto,  unless  pos- 
session of  the  mortgaged  property  be  deliv- 
ered to  and  retained  by  the  mortgagee." 
Recordation  at  that  time  was  unknown.  De- 
livery and  possession  of  the  mortgaged  chat- 
tel were  required.  But  it  is  to  be  noted  that 
while,  as  to  sales,  the  statute  expressly  de^ 
manded  an  inmiediate  delivery,  there  was  no 
such  explicit  exaction  in  the  terms  of  the 
law  governing  moilgages.  At  a  very  early 
day  this  fact  was  called  to  the  attention  of 
the  court,  and  upon  it  was  attempted  an 
argument  of  some  substantial  difference  be- 
tween  the  law  governing  sales  and  that  gov- 
erning mortgages.  Thus,  in  Chenery  v. 
Palmer,  6  Cal.  119,  we  find  the  appellant 
complaining  of  an  instruction  by  the  lower 
court  that,  to  render  a  chattel  mortgage 
valid  against  creditors  there  must  be  an  im- 
mediate delivery.  In  Hackett  v.  Manlove, 
14  Cal.  85,  it  is  argued  that  such  a  mortga^i^e 
is  good  against  those  who  were  not  creditors, 
even  after  delayed  possession  taken.  Finally, 
in  Woods  v.  Bughey,  29  Cal.  467,  this  court 
treated  the  question  at  length,  and  held  that. 
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aa  to  deliverj  and  change  of  possession,  the 
same  principle  and  rule  applied  whether  the 
sale  was  absolute  or  conditional  by  way  of 
mortgage.  First  quoting  from  Lay  v.  ^e- 
ville,  25  Cal.  652,  to  the  effect  that  the  de- 
livery must  be  immediate,  it  continued: 
•*The  rule  which  our  statute  prescribes  ad- 
mits of  no  excuse  dispensing  with  an  actual 
and  continued  change  of  possession  of  the 
property  sold,  assigned,  or  mortgaged.*' 
There  is  thus  no  room  left  for  doubt  but 
that  the  law  of  1850  rendered  void,  at  the 
instance  of  creditors,  a  chattel  mortgage  un- 
less it  was  accompanied  by  an  immediate 
delivery  and  by  an  actual  and  continued 
change  of  possession  of  the  property  affected. 

In  time  this  statute  of  1850  was  repealed, 
and  in  place  of  the  sections  we  have  been 
considering  were  substituted  the  following 
Code  provisions:  "Every  transfer  of  per- 
sonal property,  .  ...  and  every  lien 
thereon,  other  than  a  mortgage,  when  al- 
lowed by  law,  ...  is  conclusively  pre- 
sumed, if  made  by  a  person  having  at  the 
time  the  possession  or  control  of  the  prop- 
erty, and  not  accompanied  by  an  inunediate 
delivery  and  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things 
transferred,  to  be  fraudulent,  and  therefore 
void  against  those  who  are  his  creditors 
while  he  remains  in  possession,  and  the  suc- 
cessors in  interest  of  such  creditors,  and 
against  any  persons  on  whom  his  estate  de- 
volves in  trust  for  the  benefit  of  others  than 
himself,  and  against  purchasers  or  encum- 
brancers in  good  faith  subsequent  to  the 
transfer."  Civ.  Code,  §  3440.  "A  mortgage 
of  personal  property  is  void  as  against  cr^- 
itors  of  the  mortgagor  and  subsequent  pur- 
chasers and  encumbrancers  of  the  property 
in  good  faith,  and  for  value,  unless:  (1)  It 
is  accompanied  by  the  affidavit  of  all  the  par- 
ties thereto  that  it  is  made  in  good  faith, 
and  without  any  design  to  hinder,  delay,  or 
defniud  creditors;  (2)  it  is  acknowledged  or 
proved,  certified,  and  recorded,  in  like  man- 
ner as  grants  of  real  property."  Civ.  Code, 
§  2057.  Thus,  in  the  case  of  the  articles  of 
personal  property  enumerated  in  §  2955  of 
the  Code,  recordation  became  a  substitute  for 
delivery  and  change  of  possession.  "The  re- 
cording of  the  mortgage  is  therefore  made  by 
the  Code  the  equivalent  of  an  immediate  de- 
livery and  continued  change  of  possession." 
Berson  v.  'Nunan,  63  Cal.  550;  Martin  v. 
Thompson,  63  Cal.  3. 

But  here  it  is  argued  that,  while  the  law 
makes  recordation  the  substitute  for  an  im- 
mediate delivery,  it  does  not  mean  or  require 
immediate  recordation,  but  only  provides 
that,  when  effected, •recordation  is  the  equiv- 
alent of  immediate  delivery  and  continued, 
and  actual  change  of  possession.  Consider- 
ing that  the  law  demands  immediate  deliv- 
ery, and  that  recordation  is  but  a  substitute 
for  it.  it  is  not  easy  to  see  how  an  indefinite- 
ly delayed  recordation  may  be  said  to  take 
the  place  of  an  actual,  immediate  delivery. 
One  being  designed  as  a  substitute  for  the 
other,  what  is  the  condition,  in  the  one  ease, 
if  the  property  be  not  immediately  deliv- 
ered ?  Indisputably,  the  mortgage  is  void  as 
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to  creditors.  What,  then,  is  the  condition 
in  the  other  case  for  the  indefinite  period 
during  which  there  has  been  no  recordation? 
While  recordation  is  lacking  there  is  not 
only  no  equivalent  for  an  immediate  deliv- 
ery, but  there  is  no  delivery  at  all.  Recorda- 
tion itself  is  the  substitute  for  delivery.  A 
prompt  recordation  most  obviously  takes  the 
place  of  an  immediate  delivery,  and  a  de- 
layed recordation  of  a  tardy  delivery.  How, 
then,  can  a  recordation  effected  one  year  or 
ten  years  after  the  execution  of  the  mort- 
gage be  said  to  be  the  equivalent  of  the  de- 
livery, which  by  the  law  is  required  to  be 
made  with  all  reasonable  despatch?  Even 
more  untenable  does  this  argument  seem 
when  consideration  is  had  for  the  manifest 
policy  of  these  laws.  The  very  object  of 
them  all — the  reason  for  their  being — is  to 
prevent  secret  liens  upon  and  interests  in 
personal  property.  Says  Chancellor  Kent 
(2  Kent,  Com.  *523)  :  "The  policy  of  the 
law  will  not  permit  the  owner  of  personal 
property  to  create  an  interest  in  another, 
either  by  mortgage  or  absolute  sale,  and  still 
continue  to  be  the  visible  owner.  The  law 
will  not  stay  to  inquire  whether  there  was 
actual  fraud  or  not,  .  .  .  for  it  is 
against  sound  policy  to  suffer  the  vendor  to 
remain  in  possession.  ...  It  necessarily 
creates  a  secret  encumbrance  as  to  personal 
property,  when  to  the  world  the  vendor  or 
mortgagor  appears  to  be  the  owner,  and  he 
gains  credit  as  such,  and  is  enabled  to  prac- 
tise deceit  upon  mankind."  In  Palmer  v. 
Howard,  72  Cal.  293,  13  Pac.  858,  it  is  said: 
"It  must  be  remembered,  in  general,  that  the 
policy  of  the  law  is  against  upholding  secret 
liens  and  charges  to  the  injury  of  innocent 
purchasers  or  encumbrancers  for  value,  and, 
in  particular,  that  mortgages  of  personal 
property  are  permitted  only  in  certain  speci- 
fied cases,  and  then  only  upon  the  observ- 
ance of  certain  formalities  designed  to  in- 
sure good  faith  and  to  give  notice  to  the 
world  of  the  character  of  the  transaction." 
This  language  has  very  recently  been  quoted 
with  approval  in  Stockton  Sav.  d  L,  Soc.  v, 
PurviSy  112  Cal.  230,  44  Pac.  561. 

With  this  for  the  unquestioned  policy  of 
the  law,  how  can  it  successfully  be  urged 
that  an  interpretation  which  fosters  and  en- 
courages the  very  evil  which  the  law  was 
destined  to  check  can  be  the  true  one?  A 
mortgage  without  immediate  delivery  would 
creates  a  secret  lien,  admittedly  void  against 
creditors.  Is  a  mortgage  without  immediate 
recordation  any  less  a  secret  lien,  or  any  less 
an  evil  to  be  avoided?  Prior  to  the  amend- 
ment to  §  2955  of  the  Civil  Code,  adopted 
in  1895,  as  counsel  well  instance,  if  a  person 
had  desired  to  borrow  money  upon  his  farm- 
ing implements  he  would  have  been  compelled 
to  transfer  possession  immediately  under  § 
3440  of  the  Civil  Code.  By  the  amendment 
these  implements  are  placed  in  the  list  of 
those  upon  which  statutory  chattel  mort- 
gages may  be  given.  Therefore  he  may  now 
make  such  a  mortgage  upon  them  without 
delivery.  Did  the  legislature  intend  to  ac- 
commodate the  farmer  by  enabling  him  to 
retain   possession  and  use  of  his  property. 
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while  at  tlie  same  time  protecting  the  public 
by  recordaiion?  Or  did  it  design  to  make 
fraud  easier  by  framing  an  ever-increasing 
list  of  articles  upon  which  might  be  placed 
secret  liens?  The  mortgagor  holding  pos- 
session could  thus  obtain  credit  upon  the 
strength  of  his  apparent  untrammeled  own- 
ership, while  the  mortgagee  could  defeat  the 
creditors'  recovery  by  recording  his  mort- 
gage at  any  time  before  the  levy  of  an  attach- 
ment. Faasett  v.  Wise,  115  Cal.  316,  36  L. 
R.  A.  505,  47  Pac.  47,  1095,  which  appellants 
cite,  is  not  in  point  upon  the  proposition  we 
have  been  considering.  This  court  was  there 
^lled  upon  to  construe  the  sections  of  the 
Civil  Code  (2959  and  2965)  dealing  with 
the  "place"  of  recordation.  It  was  insisted 
that  the  mortgage  having  been  executed  in 
Kings  county,  and  the  sheep  having  been  re 
moved  thence  to  Tulare  county  before  rec- 
ordation anywhere,  there  was  allowed,  under 
§  2965,  thirty  days  after  such  removal  in 
which  to  record  in  Tulare  county.  It  was 
decided  that  this  section  did  not  apply,  that 
the  mortgage  was  not  recorded,  and  there- 
fore not  a  mortgage  at  all  as  to  creditors  un- 
til after  it  had  been  placed  on  record  both 
in  Kings  county  and  Tulare  county.  The 
effect  as  to  creditors  of  the  tardy  recorda- 
tion in  Kings  county  was  not  determined. 

We  conclude  upon  this  question  that  our 
law  requires  immediate  recordation  in  lieu 
of  immediate  delivery,  and  that,  when  such 
recordation  is  not  effected,  the  mortgage  "is 
void  as  against  creditors  of  the  mortgagor." 
The  penalty  for  a  failur-e  to  record  promptly 
in  the  case  of  a  mortgage  is  identical  with 
the  penaHy  under  S  3440  for  a  failure  to  de- 
liver promptly  in  the  case  of  a  sale.  In 
either  case  the  failure  results  in  a  legal 
fraud  against  those  whom  the  statute  enu- 
merates and  protects.  Section  3440  excepts 
a  "mortgage  when  allowed  by  law"  from  the 
requirement  of  immediate  delivery,  because, 
and  onlv  because,  the  recordation  takes  the 
place  of  delivery.  It  certainly  cantnot  be 
said  that  it  was  the  design  of  the  legisla- 
ture to  exclude  the  articles  of  personal  prop- 
erty affected  by  such  moVtgages  from  the 
operation  of  the  laws  forbidding  secret  liens. 
But  this,  it  is  to  be  noted,  does  not  mean 
that  such  a  mortgage  between  the  parties, 
and  as  to  all  the  world,  is  absolutely  void, 
like  an  unrecorded  builder's  contract  under 
the  mechanic's  lien  law.  It  does  mean,  how- 
ever, that  it  may  be  avoided  at  the  instance 
of  anyone  in  the  enumerated  classes — credit- 
or, purchaser,  or  encumbrancer — whose 
right  accrues  during  the  time  the  recorda- 
tion is  withheld.  Between  the  parties  the 
unrecorded  mortgage  is,  of  course,  valid.  It 
is  likewise  valid  against  any  creditor,  pur- 
chaser, or  encumbrancer  whose  claim  arises 
after  recordation.  So,  too,  the  mortgagee's 
interest  in  or  title  to  the  chattel  affected 
by  the  unrecorded  mortgage  may  be  success- 
fully asserted  against  a  mere  trespasser. 
Whether  it  is  void  against  a  creditor  who  ex- 
tended credit  before  the  making  of  the  mort- 
gage does  not  here  call  for  decision.  Suffice 
it  to  say  that,  upon  this  as  well  as  upon 
many  other  questions  concerning  chattel 
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mortgages,  an  irreconcilable  conflict  in  the 
decisions  of  the  courts  upon  statutes  practi- 
cally identical  in  language  will  be  discov- 
ered. Stephens  v.  Perrine,  143  N.  Y.  476,  39 
N.  E.  1 1 ;  Dempsey  v.  Pforzheimer,  86  Mich. 
652,  13  L.  R.  A.  388,  49  N.  W.  465. 

But  it  is  insisted  that,  even  if  an  unre- 
corded mortgage  is  void  at  the  instance  of 
creditors,  only  those  creditors  may  take  ad- 
vantage of  the  law  who  by  judgment  and 
execution  levy,  or  at  least  by  attachment 
levy,  have  acquired  a  lien  upon  the  property 
before  recordation.  In  this  appellants  place 
reliance  upon  §  237  of  Jones  on  Chattel 
Mortgages,  and  upon  the  authorities  which 
the  learned  author  cites  in  support  of  his 
text.  He  speaks  as  follows:  "The  only  ef- 
fect of  delay  in  recording  or  filing  a  mort- 
gage is  to  render  it  void  as  against  inter- 
vening purchasers  or  mortgagees,  or  credit- 
ors obtaining  liens  by  attachment,  judgment, 
or  execution.  If  the  time  within  which  a 
mortgage  must  be  recorded  or  filed  be  not 
expressly  prescribed  by  statute,  it  is  suffi- 
cient that  this  be  done  at  any  time  before 
possession  is  taken,  or  interest  or  liens  are 
acquired  by  others,  no  matter  how  long  this 
be  after  the  execution  of  the  mortgage.  The 
record  of  a  mortgage  being  only  a  substitute 
for  the  mortgagor's  possession,  it  follows 
that,  in  the  absence  of  any  record,  posses- 
sion taken  by  the  mortgagee  before  others 
have  acquired  any  interest  in  the  property 
makes  his  mortgage  lien  complete."  To 
this  the  answer  is  that  such  is  not  the 
law  of  this  state.  In  terms,  this  rule  is 
limited  to  those  cases  where  immediate  rec- 
ordation is  not  required  by  law,  and  in  our 
state,  as  has  been  discussed,  as  well  as  in 
other  states  under  similar  and  well-nigh 
identical  statutes,  as  will  be  shown,  imme- 
diate recordation  is  exacted.  Again,  as  we 
have  seen,  a  perfect  analogy  exists  in  our  law 
between  the  case  of  sales  and  the  case  of 
mortgages  of  personal  property.  In  both  in- 
stances immediate  delivery,  or  its  equiva- 
lent,— inunediate  recordation, — ^must  take 
place.  In  each  the  result  of  a  failure  in  this 
particular  is  to  render  the  contract  absolute- 
ly void  as  to  creditors.  In  Watson  v.  Rod- 
gerSy  53  Cal.  402,  it  is  held  that  a  sale  of 
personal  property  unaccompanied  by  an  im- 
mediate delivery  is  void  as  to  creditors,  not- 
withstanding the  delivery  was  effected  be- 
fore the  creditors  acquired  a  lien  by  attach- 
ment levy.  In  Chenery  v.  Palmer,  6  Cal. 
119,  it  is  decided  that,  whether  the  contract 
was  a  sale  or  a  mortgage,  in  either  event, 
not  being  followed  by  immediate  delivery,  it 
was  void  as  to  creditors,  though  delivery  was 
made  before  levy.  In  other  words,  two  dis- 
tinct propositions  have  thus  been  decided, — 
the  first,  that  neither  in  the  case  of  a  sale 
nor  of  a  mortgage  would  a  delayed  delivery 
validate  the  contract  against  creditors;  and, 
second,  that  it  was  not  necessary  that  these 
creditors  should  have  acquired  rights  by 
judgment  or  attachment  before  delivery  of 
the  chattel  sold  or  mortgaged  to  warrant 
their  setting  aside  the  transfer.  Our  rec- 
ordation laws,  admittedly  being  but  a  sub- 
stitute for  such  immediate  delivery,  certain- 
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I7  have  not  changed  the  principles  here  an- 
nounced, and  should  not  be  said  to  have 
changed  the  rule  which  elsewhere  finds 
■abundant  support. 

It  is  recognized  that  the  authorities  are  in 
•conflict  upon  this  proposition,  and  that  In 
some  states  it  is  held  that  a  creditor  must 
have  acquired  a  lien  before  recordation  of 
the  mortgage,  else  it  is  valid  against  him. 
6uch,  we  have  said,  is  not  the  rule  in  this 
«tate.     It  is    not   the    rule  in  Washington, 
whose  law  provides:     "A  mortgage  of  per- 
gonal property  is  void  as  against  creditors  of 
the  mortgagor    .     .     .     unless  it  is  record- 
■ed  in  the  same  manner  as  is  required  by  law 
in  conveyances  of  real  property."    Gen.  Stat. 
$  1G48;  Willamette  Casket  Co.  v.  Cross  Un- 
dertaking Co.   12  Wash.   190,  40  Pac.   729. 
The  sa^ne  may  be  said  of  Wisconsin,  whose 
statu'vC  is  as  follows:     No  mortgage  of  per- 
<<onal  property  shall  he  valid  as  against  third 
:persons  unless  the  property  be  delivered  to 
■and  retained  by  the  mortgagee,  or  unless  the 
tnortgage  or  a  copy  thereof  be  filed.     Rev. 
"titat.  §  2313;  Ryan  Drug  Co.  v.  Evamhsahl, 
«9  Wis.  61,   61  N.  W.   299.     The   Michigan 
statute  provides  (How.  Anno.  Stat.  §  CI 93)  : 
"''Every  mortgage  or  conveyance  intended  to 
operate  as  a  mortgage  of  goods  and  chattels, 
which  shall  hereafter  be  made,  which  shall 
not  be  accompanied  by  an  immediate  delivery 
4ind  followed  by  an    actual    and    continued 
change    of    possession    of  the    things  mort- 
gaged, shall    be  absolutely   void   as  against 
the    creditors    of    the    mortgagor,     .     .     . 
unless  the  mortgage    or  a  true  copy  thereof 
shall  be  filed  in  the  office  of  the  township 
-clerk,'*    etc.     In    Crippen    v.    Jacohson,    56 
Mich.  386,  23  N.  W.  56,  and  in  Dempsey  v. 
J'forzheimer,  86  Mich.  652,  13  L.  R.  A.  388, 
49  N.  W.  465,  it  is  held  that  such  mortgages, 
vnder  the  law  as  quoted,  are  absolutely  void 
-against  creditors  whose  claims   have   arisen 
-during  the  time  they   were  withheld  from 
recordation,  notwithstanding  the  fact  that 
Ihey  had  acquired  no  lien  upon  the  specific 
property  until  after  recordation  or  posses- 
-sion  taken.     Without  further  quotations,  it 
is  sufficient  to  cite  additionally  upon  this 
■point  the  cases  of  Noyes  v.  Brace,  8  S.  D. 
190,  66  N.  W.  1071;  Thompson  v.  Van  Vech- 
fen,  27  N.  Y.  581 ;  Karst  v.  Oane,  136  N.  Y. 
316,  32  N.  E.  1073:  Stephens  v.  Perfine,  143 
N.  Y.  476,  39  N.  E.  1 1 ;  Roe  v.  Meding,  53 
N.  J.  Eq.  350,  33  Atl.  394;  Simpson  v.  Har- 
ris, 21  Nev.  353,  31  Pac.  1009;  Farmers*  d 
M.  Bank  y.  Anthony,  39  Neb.  343,  57  N.  W. 
1029;  W.  W.  Kimball  Co.  v.  Kirby,  4  S.  D. 
152,  o5  N.  W.  1110. 

Of  course,  it  is  true  in  general  that  a 
•creditor  at  large  of  the  mortgagor  cannot 
set  aside  a  mortgage  for  lack  of  recordation, 
•any  more  than  can  such  a  creditor  set  aside 
a  sale  void  for  want  of  immediate  delivery. 
He  must  come  first  with  his  judgment  lien, 
execution  levy,  attachment,  or  some  other 
process  or  right  by  which  he  has  acquired 
«  specific  interest  in  or  claim  upon  the  par- 
-ticular  property.  But  since,  as  has  been 
•discussed,  he  may  acquire  this  lien  or  right 
■after  recordation,  and  since,  when  acquired, 
the  mortgage  is  void  as  to  him,  it  makes 
-46  L.  R.  A. 


little  difference  whether  it  be  stated  as  the 
rule  that  the  law  requires  immediate  recor- 
dation, or  whether  it  be  said  that,  while 
it  does  not  require  immediate  recordation, 
the  mortgage  is  void  as  to  creditors 
who  have  become  such  during  the  time  rec- 
ordation has  been  delayed.  It  is  but  a 
change  in  the  form  of  words,  while  all  of  the 
legal  effects  are  the  same.  The  law  may  be 
said  to  contemplate  or  require  immediate 
recordation  because  the  rights  of  creditors 
arising  before  recordation  are  superior  to 
those  of  the  mortgagee,  or  it  may  be  said 
tha,t,  while  the  law  does  not  exact  immediate 
recordation,  it  renders  the  mortgage  void  as 
to  such  creditors,  unless  it  be  so  recorded. 
In  both  cases  the  results  are  identical,  and 
over  any  precise  form  of  expression  there 
need  be  no  haggling. 

In  this  case  the  creditors  had  not  obtained 
judgments  against  the  mortgagor;  nor,  in- 
deed, had  they  instituted  any  proceedings 
against  him  at  the  time  he  was  adjudged  an 
insolvent.  After  that  judgment,  by  force  of 
the  insolvency  act  itself,  they  were  prevent- 
ed from  resorting  to  any  proceeding  in  law 
or  equity  for  such  purpop.e.  They  were  lim- 
ited to  the  presentation  of  claims  in  the  in- 
solvency court.  This  they  did,  and,  when 
those  claims  were  allowed  and  approved,  the 
questions  involved  in  them  became  res  judi- 
cata. The  presentation,  allowance,  and  ap- 
proval of  the  claim^  while  not  in  strictness 
a  judgment,  had  much  of  the  force  and  ef- 
fect of  a  judgment,  and  was  the  only  thing 
in  the  nature  of  a  judgment  which  creditors 
so  situated  could  obtain.  For  the  purpose 
of  enforcing  their  rights  against  fraudulent 
or  void  acts  of  the  insolvent,  it  is  the  equiv- 
alent of  a  judgment.  Roan  v.  Winn,  93  Mo. 
503,  4  S.  W.  736.  We  are  not  advised,  ;ior 
do  we  understand  it  to  be  the  rule  in  this 
state,  that  a  judgment  creditor  must  ex- 
haust all  other  property  before  avoiding  a 
sale,  transfer,  or  mortgage  by  his  debtor, 
which  by  the  law  is  declared  as  to  him  void 
or  a  fraud  upon  his  rights.  But,  if  it  should 
be  said  that  it  is  necessary  for  the  creditor 
to  show  that  he  cannot  otherwise  make  good 
his  debt,  we  think  a  sufficient  showing  to 
that  end  is  made  in  this  case  by  the  unde- 
nied  averment  of  the  debtor's  voluntary  in- 
solvency. Insolvency  in  the  law  has  two 
distinct  and  well-defined  significations.  An- 
derson, in  his  I^w  Dictionary,  defines  an 
"insolvent"  as  "a  person  who  is  not  pecun- 
iarily able  to  pay  his  debts  as  they  fall  due ; 
also  a  person  whose  property,  if  distributed 
pro  rata  among  his  creditors,  would  not  be 
sufficient  to  pay  their  claims  in  full."  Our 
insolvency  act  recognizes  these  distinct 
meanings.  In  proceedings  for  involuntary 
insolvency  (insolvent  act,  §  8),  aside  from 
the  acts  of  fraud  therein  enumerated,  one 
may  be  cast  into  insolvency  who  is  shown  to 
be  unable  to  meet  his  debts  as  they  fall  due ; 
yet  his  assets  may  be  ample  for  the  full  pay- 
ment of  his  debts,  though  not  immediately 
available  for  their  prompt  payment.  But, 
where  one  voluntarily  seeks  the  benefit  of  the 
act,  he  may  not  aver  his  inability  to  pay  hia 
debts  as  they  fall  due,  but,  by  verified  peti- 
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tion,  must  allege  "his  inability  to  pay  all 
his  debts  in  full/'  and  the  adjudication  in  in- 
solvency is  made  pursuant  to  that  allega- 
tion. In  such  a  case,  certainly,  the  adjudi- 
cation of  insolvency,  in  the  absence  of  a 
showing  to  the  contrary,  is  sufficient  proof 
of  the  inadequacy  of  the  property  to  pay  the 
debts  in  full.  Turner  v.  Adams,  46  Mo.  95 ; 
Case  V.  Beauregard,  101  U.  S.  688,  25  L.  ed. 
1004. 

2.  We  are  conie  now  to  consider  whether 
the  assignee  representing  these  creditors 
whose  claims  have  been  proved  and  allowed 
may  institute  on  their  behalf  an  equitable 
action  to  avoid  the  mortgage,  an  action 
which,  but  for  the  insolvency  of  the  debtor, 
the  creditors  themselves  unquestionably 
could  have  maintained  after  pressing  their 
debts  to  judgment.  The  assignee's  right  so 
to  do  is  combated  upon  two  grounds,  the 
first,  because,  while  §  3440  of  the  Civil  Code 
'  declares  that  a  transfer  or  lien  upon  person- 
al property  may  be  avoided  at  the  instance 
of  the  creditor,  or  of  him  upon  whom  the  es- 
tate of  the  debtor  devolves  in  trust,  no  such 
expression  is  found  in  §  2957,  whieh  declares 
merely  that  a  mortgage  of  personal  property 
is  void  as  against  creditors,  not  expressly 
including  either  successors  in  interest  or 
trustees;  second,  it  is  contended  that,  in  any 
event,  the  assignee  in  insolvency  can  attack 
the  acts  of  the  insolvent  on  behalf  of  the 
creditors  only  for  actual  fraud,  and  that  the 
act  here  contemplated  is  but  a  constructive 
legal  fraud.  It  may  here  be  suggested  that 
this  so-called  "legal  fraud"  was,  if  anything, 
a  fraud,  not  of  the  mortgagor,  who  is  to  suf- 
fer nothing  by  it,  but  of  the  mortgagee,  who 
may  be  compelled  to  lose  his  lien  for  his  own 
remissness  and  neglect.  Says  Mr.  Justice 
Cooley,  in  Putnam  v.  Reynolds,  44  Mich. 
114,  6  N.  W.  199:  "Even  creditors,  it  is 
said,  cannot  attack  the  mortgage  except  in- 
directly, through  a  seizure  of  the  property 
by  attachment  or  other  suitable  process. 
This  is  doubtless  true  where  the  invalidity 
of  the  mortgage  arises  from  the  fraud  of 
the  mortgagor;  but  whether  the  same  rule 
will  apply  when  the  mortgage  was  original- 
ly valid,  but  is  made  void  by  the  neglect  of 
the  mortgagee,  may  well  be  questioned.  It 
would  be  easy  to  suggest  weighty  consider- 
ations arising  in  such  cases,  but  not  exist- 
ing in  the  case  of  a  fraudulent  mortgage,  and 
which  it  might  well  be  thought  should 
control."  We  do  not  regard  the  omission  in 
§  2957  of  the  Civil  Code  to  declare  that 
those  upon  whom  the  estate  of  the  debtor 
may  devolve  in  trust  have  the  right  to  avoid 
the  mortgage,  as  being  at  all  important.  It 
was  early  held  under  the  English  statutes 
of  George  the  Fourth  (1  Geo.  IV.  chap.  119; 
7  Geo.  IV.  chap.  57),  which  conferred  no 
right  upon  the  assignee  in  insolvency  to 
avoid  conveyances  of  the  assignor,  and  in 
cases  where  this  fact  was  pressed  upon  the 
attention  of  the  court,  that  the  assignee  had 
this  right  by  virtue  of  the  fact  that  he  rep- 
resented the  creditors.  Butcher  v.  Harrison, 
4  Barn.  &  Ad.  129;  Doe  ex  dem.  Qrimshy  v. 
Ball,  11  Mees.  &  W.  531;  Norcutt  v.  Dodd, 
1  Craig  &  P.  100.  In  Holmes  v.  Penney,  3 
4C  L.  R.  A. 


Kay  &  J.  00,  a  bill  was  brought  by  the  as- 
signee in  insolvency.  Vice  Chancellor 
Wood,  discussing  his  right  so  to  do,  said: 
"I  h&ve  no  doubt  of  the  right  of  the  assignee- 
in  insolvency  to  sue  in  this  case.  In  Grims- 
hy  V.  Ball,  Baron  Parke  and  the  present 
Lord  Chancellor  decided  that  an  assignee  in 
insolvency  mi^t  properly  represent  all  the- 
creditors  in  proceedings  to  set  aside  an  in- 
strument, which  any  of  the  creditors  might 
have  instituted."  The  failure  to  observe 
the  well-defined  distinction  between  the  pow- 
ers of  the  assignee  in  insolvency,  who 
thus  represents  the  creditors,  and  those 
of  an  assignee  for  the  benefit  of  cred- 
itors, who  is  the  representative  of  the- 
assignor,  has  led  to  much  conflict  of  author- 
ity upon  this  question.  In  this  state  it  is 
held  that  an  assignee  for  the  benefit  of  cred- 
itors may  not  maintain  such  an  action,  but. 
the  di$(tinction  between  such  an  assignee  ami 
the  assignee  in  insolvency  is  clearly  pointe<l 
out.  Thus,  in  Francisco  v.  Aguirre,  94 
Cal.  180,  29  Pac.  495,  in  discussing  the  con- 
flict of  authority  which  exists  upon  the  ques- 
tion, it  is  said :  "In  other  states  the  as- 
signee [for  the  benefit  of  creditors]  has  been 
held  to  have  such  right,  upon  the  ground 
that,  by  virtue  of  statutory  provisions,  the- 
assignment  partakes  so  far  of  the  nature  of 
a  proceeding  in  bankruptcy  that  the  assignee- 
succeeds  to  the  same  rights  as  does  an  as- 
signee in  bankruptcy."  MenHll  v.  Hurl- 
hurt,  63  Cal.  496,  and  Brovm  v.  Bank  of 
Napa,  77  Cal.  544,  20  Pac.  71,  were  both 
cases  by  the  assignee  in  insolvency  to  set 
aside  a  sale  of  personal  property  for  legal 
fraud.  In  both  the  action  was  upheld.  It 
is  detennined,  therefore,  in  this  state,  that 
the  powers  of  the  assignee  in  the  premises 
are  not  limited  to  cases  of  fraud  in  fact. 

But,  independent  of  these  reasons,  there  is- 
still  another  consideration  by  which  such  an 
action  as  this  upon  the  part  of  the  assignee 
in  insolvency  is  justified  and  upheld.     By  §| 
18  and  21  of  the  insolvent  act  all  of  the  es- 
tate of  the  insolvent  passes  to  the  assignee. 
As  is  said  in  Brown  v.    Bank    of  Napa,  77 
Cal.  544,  20  Pac.  71 :     "The  assignee  has  thfr 
right  to  sue  for  and  recover  everything  due- 
to  the  estate  for  the  benefit  of  the  creditors,'* 
While,  as  between  the  assignor  and  his  ven- 
dee or  mortgagee,  the  transaction  is  valid,, 
as  between  him  and  his  creditors  it  is  void, 
and  the  title  still  remains  in  him.     This  title 
passes  to  the  assignee  in  insolvency  for  the- 
benefit  of  the  creditors,  and  justifies  him  in 
maintaining  an  action  in  their  behalf  to  re- 
duce the  property  to  possession.     "The  stat- 
ute provides  for  the  assignment  of  property 
by  insolvents,  to  the  end  that  it  may  be  ap- 
propriated to  the  payment  of  debts.     It  au- 
thorizes proceedings  to  subject  the  property 
of  debtors  to  the  payment  of  their  debts.     As- 
between  the  creditors  and  the  debtor  who 
fraudulently     conveys    property     to    defeat 
them,  he  is  regarded  as  holding  the  title  to- 
or  an  interest  in  the  property  conveyed,  and 
it  may  for  that  reason  be  made  subject  to^ 
his  debts.     If  he  holds  no  such  interest,  the- 
law  will  not  permit  the  creditors  to  appro- 
priate the  property,  for  it  would  not  suffer 
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the  property  of  another  to  be  taken  for  his 
debts.  It  thus  appears  that  the  debtor  did 
hold  as  to  the  creditors  an  interest  in  the 
property,  and  that  it  passed  to  the  assignee. 
It  is  said  that  the  assignee  takes  a  deriva- 
tire  title  from  the  debtor,  and  stands  in  his 
shoes.  This  is  correct  so  far  as  persons 
other  than  creditors  are  concerned.  As  we 
have  seen,  as  to  the  creditors  the  assignee  is 
regarded  by  law  as  holding  an  interest  in 
and  the  title  to  the  land."  Schaller  y. 
Wright,  70  Iowa,  667,  28  N,  W.  460;  Jonea 
V.  Yatea,  9  Barn.  &  C.  532;  Pillahury  v. 
Kingon,  33  N.  J.  Eq.  287,  36  Am.  Rep.  556. 
By  reason  of  the  title  which  is  thus  vested 
in  him,  we  hold  that  the  assignee  may  main- 
tain this  action. 

It  is  said  that  the  judgment  should  not  be 
upheld  because  of  the  absence  of  a  finding 
that  the  recordation  was  not  seasonably 
made.     It  is  averred,  and  not  denied,  that 


six  months  elapsed  between  the  making  and 
the  recording  of  the  mortgage.  This  unex- 
plained delay  would,  as  matter  of  law,  and 
without  a  finding,  be  sufficient  to  show  that 
the  recordation  was  not  seasonable.  Or^ 
taking  it  in  the  other  view  which  has  been 
presented,  even  if  it  be  said  that  the  law  does 
not  require  immediate  recordation,  still  the 
mortgage  is  void  as  to  those  who,  during  the 
time  that  the  mortgage  has  been  withheld 
from  the  records,  have  given  credit  to  the 
mortgagor;  and  it  is  in  favor  of  these  that 
the  mortgage  has  been  set  aside. 

The  judgment  appealed  from  is  affirmed^ 


We  concur:     McFarland,  J.;  Temple^ 


J. 


After  rehearing  in  banc  the  above  opinion- 
was  adopted  by  that  court  December  23> 
1899. 
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James  S.  DAVENPORT,  Appt., 

V, 

T.  M.  BUFFINGTON  et  aL 

(97  Fed.  Rep.  234.) 

1.  The  interest  lu  a  public  park  of  a 
renldent  taxpa>-er  who  Is  one  of  tbe  ce«- 
tuU  que  u*e  for  whom  the  park,  dedicated 
to  the  use  of  the  public.  Is  held  In  trust,  la 
BufBclent  to  enable  him  to  maintain  a  suit 
in  equity  to  prevent  the  diversion  of  the  park 
to  private  uses. 

S.  A  nation,  state,  or  mnnlcipallty 
^vliicli  dedicates  land  tliat  it  oiv^ns  In 
the  site  of  a  town  to  public  nse  for  the 
purpose  of  a  park  Is  as  conclusively  estopped 
as  a  private  proprietor  from  revoking  that 
dedication,  from  selling  the  park,  and  from 
appropriating  the  land  which  it  occupies  to 
other  purposes,  after  lots  have  been  sold,  after 
the  town  has  been  settled,  and  after  the  park 
has  been  Improved  with  moneys  raised  by  the 
taxation  of  Its  residents  and  taxpayers  In 
reliance  upon  the  grant  and  covenant  which 
the  dedication  evidences. 

(October  16,  1809.) 

APPEAL  by  defendant  from  a  decree  of  the 
United  States  Court  of  Appeals  for  the 
Northern  District  of  the  Indian  Territory 
which  affirmed  a  decree  in  favor  of  plaintiffs 
in  an  action  brought  to  enjoin  defendant 
from  appropriating  a  public  park  to  private 
use.     Affirmed. 

Before  Caldwell,  Sanborn,  and  Thayer, 
Circuit  Judges. 

Note. — For  estoppel  to  claim  land  as  a  nub- 
llc  park,  see  Renter  v.  Lawe  (Wis.)  34  L.  R.  A. 
78». 

As  to  protection  of  public  park  against  mis- 
appropriation, see  Stunner  v.  Randolph  County 
Ct.  (W.  Va.)  86  L.  R.  A.  300;  and  Rowzee  v. 
Pierce  (Miss.)  40  L.  R.  A.  402. 
4G  L.  R.  A. 


Statement  by  Sanborn,  Circuit  Judge: 
This  is  an  appeal  from  a  decree  of  th& 
United  States  court  of  appeals  in  the  Indian 
territory,  which  alTirmed  a  decree  of  the  trial 
court  overruling  a  demurrer  to  the  com- 
plaint, and  granting  a  perpetual  injunction 
against  the  appropriation  of  the  public  parka 
of  Vinita,  in  the  Indian  territory,  to  private- 
use.  This  was  the  case  which  the  appellees 
presented  by  their  bill:  The  Cherokee  Na- 
tion, by  a  legislative  enactment  passed  on 
December  14,  1870,  reserved  a  tract  of  land 
1  mile  square  at  every  railroad  station  upon 
its  lands,  and  authorized  its  principal  chief 
to  appoint  commissioners  to  locate,  survey, 
and  sell  the  same  as  sites  for  towns.  These 
commissioners  located,  surveyed,  and  platted 
a  tract  of  land  1  mile  square  as  the  town  of 
Downingville,  where  Vinita  now  stands.  By 
their  plat  they  divided  this  land  into  lots, 
blocks,  parks,  streets^  alleys,  and  right  of 
way  of  the  railroad  company.  Then  they 
advertised  for  finale,  and  on  October  13,  1871» 
sold,  the  lots  and  blocks  according  io  this 
plat.  After  completing  this  sale  they  filed 
their  plat  and  their  report  of  the  sale,  and 
this  plat  and  fsale  were  duly  approved  by  the 
national  council  of  the  Cherokee  Nation. 
After  all  this  had  been  done,  and  in  th» 
year  1873,  the  national  council  created  the 
mayor  and  town  council  of  Downingville, 
a  municipal  corporation,  and  that  corpora- 
tion took,  and  has  ever  since  retained,  the 
possession,  care,  and  control  of  the  streets, 
alleys,  and  public  parks  of  Downingville 
under  this  act  of  incorporation.  It  has 
taxed  the  property  of  the  residents  of  that 
town  to  raise  money  to  improve  these  parks^ 
and  it  has  expended  money  upon  them  for 
that  purpose.  After  the  mayor  and  towa 
council  of  Downingville  had  held  possession 
and  control  of  these  parks  for  twenty- three- 
years,  and  had  expended  some  money  upon 
them  in  improvements,  and  on  December  4> 
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1806,  the  national  council  of  the  Cherokee 
Nation  passed  a  legislative  act  which  au- 
thorized the  town  commissioners  of  that  na- 
tion to  survey  and  plat  these  parks  into  lots, 
and  to  sell  them.  The  judge  of  the  circuit 
court  of  Cooweescoowee  district  enjoined  T. 
A.  Chandler,  town  commissioner,  from  sur- 
veying and  selling  these  parks  under  this 
act,  but  this  commissioner  proceeded  to  sell 
the  lots  in  the  park,  as  though  no  injunc- 
tion had  been  issued  against  him,  in  con- 
tempt of  the  circuit  court  of  Cooweescoowee 
district.  The  appellant,  James  S.  Daven- 
port, bought  one  of  these  lots,  and  fenced 
it,  for  the  purpose  of  building  a  residence 
upon  it.  None  of  the  money  realized  from 
the  sale  of  these  lots  in  the  parks  has  been 
paid  to,  and  none  of  it  inures  to  the  benefit 
of,  the  mayor  and  town  council  of  Downing- 
ville,  under  the  act  authorizing  their  sale. 
The  appellee  T.  M.  Buffington  is  the  mayor 
of  Downingville.  The  appellees  J.  C.  Gray 
And  T.  F.  Thompson  are  citizens  of  the  Cher- 
okee Nation,  who  own  lots  fronting  the  park 
in  which  the  lot  purchased  by  Davenport  is 
situated,  and  they  bought  their  lots  before 
the  national  council  passed  the  act  of  De- 
cember 4,  1890.  The  appellee  W.  H.  Tar- 
rant is  a  resident  and  taxpayer  of  the  cor- 
porate town  of  Downingville,  and  a  citi- 
zen of  the  United  States.  These  appellees 
Averred  that  the  sale  of  this  parK  by  the 
town  commissioners  was  illegal,  that  the  ap- 
pellant thereby  obtained  no  legal  right  or 
title  to  the  lot  which  he  purchased  and 
fenced,  that  the  sale  and  the  act  of  the  appel- 
lant in  fencing  this  lot  constituted  a  viola- 
tion of  the  dedication  of  the  parks  to  pub- 
lic use  and  of  the  rights  of  the  appellees, 
and  entailed  much  damage  upon  each  of 
them,  and  they  prayed  for  and  obtained  an 
injunction  which  prohibited  the  appellant 
from  constructing  a  residence  on  the  lot  in 
the  park  which  he  had  bought,  and  com- 
manded him  to  remove  the  fenoe  which  he 
had  built  upon  it.  The  grounds  of  the  de- 
murrer to  the  complaint  which  stated  these 
facts  were  that  there  was  a  defect  of  parties 
plain tifT,  and  that  the  facts  stated  in  the 
complaint  constituted  no  cause  of  action. 
The  courts  below  overruled  this  demurrer, 
and  issued  a  perpetual  injunction. 

Messrs.  O.  B.  Denison  and  William  T. 
Hvtohings  for  appellant. 

Mr.  Preston  S.  Davis,  for  appellees: 

Tarrant  has  an  usufruct  in  the  streets 
and  alleys  and  in  these  public  parks  of  the 
town. 

?.  Dill.  Mun.  Corp.  fi§  914-919:  Crampton 
V.  ZahriskiCy  101  U.  S.  601,  25  L.  ed.  1070; 
Webster  v.  Uancinton,  32  Conn.  131 ;  Drake 
V.  Phillips,  40  111.  388;  Grant  v.  Davenport, 
36  Iowa,  396;  Gifford  v.  Xew  Jersey  R.  d 
Transp.  Co.  10  N.  J.  Eq.  171;  Baltimore  v. 
Gill,  31  Md.  375;  Hooper  v.  Ely,  46  Mo.  505; 
Cooley,  Taxn.  chap.  24 ;  Jacksonport  v.  Wat- 
son, 33  Ark.  704. 

Any  taxable  inhabitant  of  a  municipal 
•corporation  can  invoke  the  aid  of  a  court  of 
equity  to  enjoin  the  illegal  sale  and  occupa- 
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tion  of  the  public  and  corporate  property  of 
the  municipality  by  any  other  corporation, 
by  any  citizen  or  private  person,  or  by  the 
state,  or,  in  this  case,  by  the  Cherokee  Na- 
tion. 

Kansom  v.  Boat,  29  Iowa,  68,  4  Am.  Rep. 
195;  2  High,  Inj.  §§  1236-1238,  1269, 
1553,  1555;  1  High,  Inj.  §  855;  Cum- 
mings  v.  St,  Louis,  90  Mo.  259,  2  S.  W.  130. 

Tarrant  is  injured  in  his  individual 
rights,  and  can  therefore,  single-handed  and 
alone,  maintain  this  action. 

Harris  KSounty  v.  Taylor,  68  Tex.  690; 
Wheeler  v.  Bedford,  54  Conn.  244,  7  Atl.  22; 
Broion  v.  Manning,  6  Ohio,  298,  27  Am.  Dec. 
255;  Beatty  v.  Kurtz,  2  Pet.  566,  7  L.  ed. 
521  ;NetDm€yer  v.  Missouri  d  M.  R.  Co.  52 
Mo.  81,  14  Am.  Rep.  394;  Hooper  v.  Ely,  46 
Mo.  505 ;  Steines  v.  Franklin  County,  48  Mo. 
167,  8  Am.  Rep.  87;  Christopher  v.  Sew 
York,  13  Barb.  567;  Milhau  v.  Sharp,  15 
Barb.  195;  Stuyvesant  v.  Pearsall,  15  Barb. 
244;  De  Baun  v.  New  York,  16  Barb.  392; 
Wood  V.  Draper,  24  Barb.  187 ;  Sharpless  v. 
Philadelphia,  21  Pa.  147,  59  Am.  Dec.  759; 
Mercer  County  v.  Pittsburgh  d  E.  R.  Co,  27 
Pa.  404;  Page  v.  AMen,J58  Pa.  338,  98  Am. 
Dec.  272;  Moers  v.  Reading,  21  Pa.  188; 
Mott  V.  Pennsylvania  R,  Co,  30  Pa.  9,  72 
Am.  Dec.  664;  Baltimore  v.  Gill,  31  Md.  375; 
"New  London  v.  Brainard,  22  Conn.  552; 
Webster  v.  Harwinton,  32  Conn.  131;  Mer- 
Hll  y.  Plainfield,  45  N.  H.  126;  McMillan  v. 
Lee  County,  3  Iowa,  311;  Collins  v.  Ripley, 
8  Iowa,  129. 

These  parks  were  dedicated  by  the  Chero- 
kee Nation  to  the  corporate  town  of  Down- 
ingville. 

Bell  V.  Atlantic  d  P,  R,  Co.  27  U.  S.  App. 
305,  63  Fed.  Rep.  417,  11  C.  C.  A.  271 ;  Ci*»i- 
mings  v.  St.  Louis,  90  Mo.  259,  2  S.  W.  130; 
Harris  County  v.  Taylor,  58  Tex.  690; 
Brown  v.  Manning,  6  Ohio,  298,  27  Am.  Dec. 
255 ;  People  v.  Underhill,  69  Hun,  86,  23  N. 
Y.  Supp.  388;  Cincinnati  v.  White,  6  Pet. 
431.  8  L.  ed.  452;  Beatty  v.  Kurtz,  2  Pet 
566,  7  L.  ed.  521. 

Having  dedicated  these  parks  to  the  town 
the  Cherokee  Nation  cannot  now  revoke 
such  dedication. 

Ransom  v.  Boal,  29  Iowa,  68,  4  Am.  Rep. 
196;  Alton  v.  Illinois  Transp.  Co.  12  111.  38. 
52  Am.  Dec.  479;  Warren  v.  Lyons  City,  22 
Iowa,  351. 

The  citizens  of  the  town  have  vested  rights 
in  these  parks. 

Pacific  Mail  S.  S,  Co,  v.  Joliife,2  Wall. 450. 
17  L.  ed.  805;  Wade,  Retroactive  Laws,  9 
157.  p.  190;  Black,  Const.  Law,  fi  154; 
Fletcher  v.  Peck,  6  Cranch,  87,  3  L.  ed.  162, 
notes ;  Goshen  v.  Stonington,  4  Conn.  209,  10 
Am.  Dec.  134 ;  Lowe  v.  Harris,  112  N.  C  472, 
22  L.  R.  A.  379,  17  S.  E,  539;  Grove  v.  Todd, 
41  Md.  633,  20  Am.  Rep.  79;  3  Am.  &  Eng. 
Enc.  Law,  2d  cd.  p.  758. 

These  vested  rights  cannot  now  be  de> 
vested. 

Jacksonville  v.  Jacksonville  R.  Co.  67  HI. 
540;  Myer,  Vested  Rights,  fiS  247,  1114, 
1119,  1478;  Warren  y,' Lyons  City,  22  Iowa, 
351 ;  Greenville  v.  Mason,  53  N.  H.  515;  /tti- 
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noU  d  St.  L.  U.  A  Canal  Co.  v.  8i,  Louis,  2 
Dill.  70,  Fed.  Cas.  No.  7,007. 

Sanborn^    Circuit   Judge,   delivered   the 
•opinion  of  the  court: 

When  this  suit  was  commenced  the  tribal 
courts  of  the  Cherokee  Nation  had  exclusive 
jurisdiction  of  all  cases  arising  in  the  Cher- 
okee country,  in  which  members  of  that 
tribe,  hy  nativity  or  adoption,  were  the  only 
parties,  while  the  United  States  court  in  the 
Indian  territory  had  jurisdiction  of  every 
■civil  case  arising  between  a  citizen  of  the 
United  States  and  any  citizen  or  person  re- 
siding in  the  Indian  territory.  25  Stat,  at 
L.  784,  chap.  033,  §  6;  26  Stat,  at  L.  94,  96, 
chap.  182,  §§  'A9,  31;  Raymond  v.  Raymond^ 
55  U.  S.  App.  89,  83  Fed.  Rep.  721,  723,  28 
C.  C.  A.  38.  All  the  parties  to  this  suit  ex- 
cept Tarrant  were  members  of  the  Cherokee 
Nation.  If  Tarrant  had  no  cause  of  action 
4igainst  the  appellant,  then  he  was  not  a 
proper  party  to  this  suit,  and  the  United 
f>tates  court  was  without  jurisdiction  of  it. 
The  defect  of  parties  plaintiff  which  the  ap- 
pellant urges  upon  our  consideration  is  that 
Tarrant  was  a  mere  general  taxpayer  and 
resident  of  Downingville,  that  he  had  no 
interest  in  the  preservation  of  its  parks  dif- 
ferent from  or  other  than  that  possessed  by 
every  other  resident  taxpayer,  and  that  this 
was  insufficient  to  enable  him  to  maintain  a 
*uit  for  this  injunction.  If,  however,  these 
parks  were  dedicated  to  the  public  by  the 
■i'herokee  Nation,  as  this  taxpayer  claims, 
that  dedication  was  made  more  than  twenty- 
five  years  ago,  and  the  town  of  Downing- 
ville has  been  settled,  the  lots  in  it  have  been 
ftold,  and  its  inhabitants  have  established 
their  homes  t]\ere,  and  have  become  the  tax- 
payers of  the  town  in  reliance  upon  that  ded- 
ication. After  all  this  has  b^n  done,  the 
nation  sells  the  parks,  and  its  vendee  enters 
upon  a  portion  of  one  of  them,  and  is  about 
to  appropriate  it  to  his  private  use,  and  to 
make  it  the  site  for  his  residence.  Has  a 
resident  and  taxpayer  of  the  municipality 
fio  remedy  for  such  a  wrong?  May  the 
parks  which  he  and  his  fellow  citizens  have 
paid  to  improve  be  sold  and  appropriated 
to  the  use  of  the  nation,  or  of  strangers, 
while  he  stands  by  remediless?  Has  he  no 
•interest  in  the  right  of  the  public  to  the  free 
use  of  these  commons  sufficient  to  enable  him 
to  maintain  a  .'iuit  in  equity  to  prevent  the 
destruction  of  his  right  to  use  them,  the 
-fipoliation  of  the  parks,  and  their  appropria- 
tion to  private  use?     Let  us  see. 

The  title  to  the  land  in  these  parks,  sub- 
ject to  the  right  of  the  inhabitants  and  tax- 
payers of  the  town  to  use  it  forever  for  park 
purposes,  is  xdthout  value.  It  is  nothing 
but  a  naked  legal  title  held  m  trust  for  the 
people  who  use,  or  have  the  right  to  use,  the 
parks.  The  real  value  of  the  land  in  the 
parks  is  the  value  of  the  right  to  use  it, 
4ind  when  the  nation  sells  the  parks  it  de- 
rives its  purchase  price,  in  fact,  not  from 
the  sale  of  the  title  to  the  land,  but  from  the 
-sale  or  the  destruction  of  the  right  of  the 
people  to  use  that  land  for  park  purposes. 
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Thus,  by  the  Kale  of  the  parks,  the  resident 
taxpayer,  Tarrant,  is  deprived  of  his  share  in 
the  valuable  right  to  use  them.  This  is  not 
the  only  injury  entailed  upon  him  by  this 
sale.  Parks  are,  if  not  necessary,  at  least 
customary,  possessions  of  towns  and  cities; 
and,  if  the  parks  of  Downingville  are  sold 
and  appropriated  to  private  use,  the  strong 
probability  is  that  the  town  will  purchase 
more  land,  establish  other  parks  upon  it  in 
lieu  of  those  destroyed,  and  thus  increase  the 
burden  of  the  appellee's  taxation.  Again, 
Tarrant  alleges  that  he  has  a  wife  and  four 
children,  and  that  he  expects  to  make  Down- 
ingville his  home,  and  to  raise  and  educate 
his  children  there.  If  these  parKs  are  ap- 
propriated to  private  use.  he  and  his  family 
will  be  deprived  of  their  ube  to  promote  their 
health,  recreation,  and  amusement.  In  short, 
the  sale  of  the  parks,  and  their  use  by  the 
vendees  for  their  private  purposes,  will  de- 
prive the  appellee  Tarrant  of  his  share  in  the 
valuable  right  of  the  people  to  use  them  for 
park  purposes,  will  deprive  him  and  his 
family  of  a  source  of  health,  recreation,  and 
amusement,  and  will  be  very  likely  to  in- 
crease the  burden  of  his  taxation  by  compel- 
ling him  to  pay  a  part  of  the  purchase  price 
of  other  parks  bought  to  replace  those  de- 
stroyed. Now,  the  enforcement  of  trusts  is 
one  of  the  great  heads  of  equity  jurisdiction. 
The  land  in  these  parks,  if  it  was  really  dedi- 
cated to  the  use  of  the  public  for  park  pur- 
poses, is  held  in  trust  for  that  use,  and 
courts  of  equity  always  interfere  at  the  suit 
of  a  cestui  que  trust  or  a  cestui  que  use  to 
prohibit  a  violation  of  the  trust,  or  a  de- 
struction of  the  right  of  user.  The  appellee 
Tarrant  is  one  of  the  cestuis  que  use  for 
whom  these  parks  are  held  in  trust,  and  the 
inevitable  conclusion  is  that  his  interest  in 
them  is  ample  to  enable  him  to  maintain  a 
suit  in  equity  1o  prevent  their  diversion  to 
private  uses.  Thus,  in  Scofield  v.  Eighth 
School  Dist.  27  Conn.  499,  it  was  held  that 
a  resident  and  taxpayer  of  the  district  had 
sufficient  interest  to  enable  him  to  main- 
tain an  injunction  to  prevent  the  use  of  the 
schoolhouse  for  religious  services.  The 
court  very  pertinently  said  that  the  value 
of  the  right  of  the  district  and  its  inhabit- 
ants to  the  exclusive  use  of  the  schoolhouse 
for  school  purposes  was  not  to  be  measured 
by  the  mere  pecuniary  injury  resulting  from 
an  infringement  of  the  right.  To  the  same 
effect  is  the  decision  of  the  supreme  court 
of  Kansas  in  Upencer  v.  Joint  School  Dist. 
No.  6, 15  Kan.  259,  22  Am.  Rep.  268,  in  which 
the  opinion  was  delivered  by  Judge  Brewer. 
Indeed,  under  the  modern  decisions,  the  gen- 
eral rule  is  that  a  resident  taxpayer  of  a 
municipality  has  sufficient  interest,  and  has 
the  right,  to  maintain  a  bill  to  prevent  the 
unlawful  disposition  of  the  money  or  prop- 
erty of  his  town  or  city,  to  forbid  the  illegal 
creation  of  a  debt  or  liability  of  his  munici- 
pality, and  to  restrain  the  diversion  of 
money  or  property  in  his  town  or  city  from 
any  public  u^e  in  which  he  shares  to  which 
it  has  been  dedicated.  Crampton  v.  Zahri- 
skie,  101  U.  S.  601,  609,  25  L.  ed.  1070,  1071; 
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Baltimore  v.  Gill,  31  Md.  375,  395 ;  Spencer 
V.  Joint  School  Dist,  No.  6,  15  Kan.  259,  22 
Am.  Rep.  268;  Scofield  v.  Eighth  School 
Diet.  27  Conn.  499;  Christopher  v.  New 
York,  13  Barb.  567,  671 ;  Stuyvesant  v.  Pear- 
sail,  15  Barb.  244;  De  Baun  v.  New  York, 
16  Barb.  392;  Sharpless  v.  Philadelphia,  21 
Pa.  147,  168,  59  Am.  Dec.  759;  Moers  v. 
Reading,  21  Pa.  188;  New  London  v.  Brain- 
ard,  22  Conn.*  552;  Merrill  v.  Plain  field,  45 
N.  H.  126. 

The  suggestion  is  made  in  the  brief  of  the 
appellant  that  the  only  citizens  of  the  United 
States  who  could  lawfully  reside  in  the. 
Cherokee  Nation  were  school  teachers,  army 
oflicers,  and  licensed  traders,  and  that,  con- 
sequently, the  appellee  Tarrant  could  not 
have  been  a  lawful  resident  and  taxpayer  of 
Downingville.  But  there  is  no  presumption 
that  Tarrant  was  not  a  school  teacher,  or  an 
army  officer,  or  a  trader,  and  the  demurrer 
admits  that  he  was  a  resident  and  taxpayer 
of  the  town.  This  was  an  admission  that 
he  was  a  lawful  resident  and  the  payer  of  a 
legal  tax,  and  the  suggestion  in  this  regard 
is  unwoi*thy  of  consideration. 

The  second  proposition  of  counsel  for  the 
appellant  is  that  the  complaint  states,  no 
cause  of  action,  because  the  Cherokee  Nation 
had  the  right  to  revoke  in  1896  the  dedica- 
tion which  it  made  in  1871,  and  to  sell  the 
land  dedicated  to  public  parks  free  from  the 
trust  with  which  it  was  impressed.  The 
designation  of  this  land  as  parks  or  commons 
on  the  plat  of  the  town  of  Downingville, 
which  was  accepted  and  approved  by  the  na- 
tion in  1871,  was,  in  legal  effect,  a  grant  of 
the  land  for  the  exclusive  use  of  the  public 
for  park  purposes,  and  a  warranty  on  the 
part  of  the  nation,  which  owned  it,  that  it 
would  never  claim  or  use  it  for  any  other  pur- 
pose. The  purchase  of  lots  in  accordance 
with  this  plat  by  the  inhabitants  and  tax- 
payers of  Downingville,  and  their  imposition 
upon  themselves  and  their  expenditure  of 
taxes  to  care  for  and  improve  the  parks,  was 
an  acceptance  of  this  grant  and  covenant. 
Bell  V.  Atlantic  <§  P.  R.  Co.  27  U.  S.  App.  305, 
308,  03  Fed.  Rep.  417,  419,  11  C.  C.  A.  271, 
272 ;  Beatty  v.  Kurtz,  2  Pet.  566,  583,  7  L. 
ed.  521,  527;  Jacksonville  v.  Jacksonville  R. 
Co.  07  111.  540,  542 ;  Le  Clercq  v.  Gallipolis, 
7  Ohio,  pt.  1,  pp.  218,  221 ;  Princeville  v.  Au- 
ten,  77  111.  325,  330;  Brown  v.  Manning,  6 
Ohio,  298,  27  Am.  Dec.  255.  After  the  mayor 
and  town  council  of  the  town  of  Downing- 
ville was  incorporated  by  the  Cherokee  Na- 
tion, and  after  it  took  possession  and  con- 
trol of  these  parks,  this  grant  and  accept- 
ance became  a  threefold  'contract.  It  was 
an  agreement  between  the  nation  and  the 
public, — the  people  for  whose  use  the  title  of 
the  parks  was  held, — an  agreement  between 
the  mayor  and  the  town  council  of  the  town 
of  Downingville  and  these  people,  and  an 
agreement  between  the  nation  and  the  mu- 
nicipality; and  all  parties  to  this  agreement 
were  equally  bound  to  hold  and  keep  the  land 
embraced  within  these  parks  sacred  to  the 
exclusive  use  of  the  public  for  park  purposes. 
It  is  not  claimed  that  a  private  proprietor 
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who  had  platted  the  dedicated  land  for  • 
park  in  this  way  could  lawfully  revoke  that 
dedication,  and  sell  the  park  for  private  use, 
after  lots  had  been  bought  and  the  park  had 
been  improved  in  reliance  upon  the  plat.  The- 
contention  is  that  the  Cherokee  Nation  was 
a  trustee  for  and  represented  the  public,  and 
that  its  sale  of  the  parks  was  a  lawful  re- 
lease of  the  right  of  the  public  to  use  them 
as  such  by  their  legal  trustee  and  representa- 
tive. In  support  of  this  view  counsel  for  the 
appellant  cites  Clark  v.  Providence,  16  R.  I. 
337,  1  L.  R.  A.  725,  15  Atl.  765,  766,  and 
Brooklyn  Park  Comrs.  v.  Armstrong,  45  N.. 
Y.  234,  0  Am.  Rep.  70.  In  these  cases,  how- 
ever, the  state  simply  authorized  the  mu- 
nicipalities to  appropriate  the  parks  withii> 
their  limits  to  other  uses.  The  state  did 
not  assume  in  either  case  to  appropriate  a 
park  to  its  own  use,  or  to  sell  it  for  its  own 
benefit,  as  the  Cherokee  Nation  does  in  the 
case  at  bar;  so  that  these  decisions  do  not 
rule  this  case.  Moreover,  the  nation,  in  the 
case  in  hand,  is  the  grantor  and  covenantor, 
and  upon  indisputable  principles  it  cannot 
be  at  the  same  time  the  grantee  and  the  cove- 
nantee, or  the  agent  of  such  grantee  and 
covenantee,  to  release  to  itself  the  gr<ant  and 
covenant  which  it  has  made.  McKinley  v. 
Williams,S6  U.  S.  App.  749,752,  74  Fed.  Rep. 
94,  95,  20  C.  C.  A.  312,  313,  and  cases  there- 
cited.  Besides,  we  are  unwilling  to  concede 
that  a  nation  or  a  state  which  becomes  the 
proprietor  of  a  town  site,  plats  it,  and  dedi- 
cates its  streets  and  parks  to  public  use,  has- 
any  greater  or  better  right  to  revoke  or 
avoid  its  grant  or  covenant  than  a  private 
proprietor  would  have.  It  may  be  that 
either,  before  any  rights  have  accrued,  can 
revoke  the  dedication,  but  after  lots  have 
been  sold,  after  streets  have  been  graded,  aft- 
er parks  have  been  cared  for  and  improved 
according  to  the  plat, — in  other  words,  aft- 
er rights  have  vested  in  reliance  upon  the 
dedication, — we  deny  the  right  of  nation  or 
of  individual  to  revoke  it,  or  to  release  or 
destroy  the  right  of  the  public  to  the  exclu- 
sive use  of  the  parks  and  streets  for  the  pur- 
poses for  which  they  were  granted.  Nations, 
states,  and  municipalities  nave  and  exercise 
two  classes  of  powers, — one  governmental, 
by  which  they  rule  their  people;  the  other 
proprietary  or  business,  by  which  they  carry 
on  their  business  affairs  as  legal  personali- 
ties. The  same  fundamental  principles  of 
justice,  of  law,  and  of  equity  govern  them  in 
the  exercise  of  their  powers  of  the  latter 
class  which  control  the  acts  of  private  in- 
dividuals. Illinois  Trust  d  Sav.  Bank  v. 
Arkafisas  City,  40  U.  S.  App.  257,  277,  76' 
Fed.  Rep.  271,  282,  22  C.  C.  A.  171,  182,  34 
L.  R.  A.  518,  and  cases  there  cited;  United 
States  V.  Northern  P.  R.  Co.  05  Fed.  Rep.  864, 
880.  When  the  Cherokee  Nation  platted  the 
town  of  Downingville,  and  when  it  under- 
took to  revoke  the  dedication  which  that  plat 
evidenced,  it  was  not  exercising  its  govern- 
mental, but  its  proprietary  or  business,, 
powers,  and  it  was  subject  to  the  same  prin- 
ciples of  law  and  of  equity,  and  to  the  same 
rules  of  estoppel,  that  would  have  governec^ 
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a  private  proprietor  under  like  circumstan- 
ces. A  nation,  state,  or  municipality  which 
dedicates  land  that  it  owns  in  the  site  of  a 
town  to  public  use  for  the  purpose  of  a  park 
is  as  conclusively  estopped  as  a  private  pro- 
prietor from  revoking  that  dedication,  from 
selling  the  park,  and  from  appropriating  the 
land  which  it  occupies  to  other  purposes, 
after  lots  have  been  sold,  after  the  town  has 
been  settled,  and  after  the  park  has  been  im- 
proved with  moneys  raised  by  the  taxation 
-of  its  residents  and  taxpayers  in  reliance 
upon  the  grant  and  covenant  which  the  dedi- 
cation evidences.  Monongakela  2fav.  Co.  v. 
United  &tate8,  148  U.  S.  312,  341,  37  L.  ed. 
463,  473,  13  Sup.  Ct.  Rep.  622;  Rutherford 
▼.     Taylor,   38    Mo.    315,    319;  Warren   v. 


Lyons  City,  22  Iowa,  351 ;  Ransom  v.  Boal, 
29  Iowa,  69,  4  Am.  Rep.  195 ;  Price  v.  Thomp- 
son, 48  Mo.  361,  365;  Franklin  County 
Comrs,  v.  Lathrop,  9  Kan.  453,  463;  McCol- 
lough  V.  San  Francisco  Bd.  of  Edu.  61  Cal. 
418;  Harris  County  v.  Taylor,  58  Tex.  690, 
695.  As  the  Cherokee  Nation  had  no  right 
to  take  possession  of  or  to  occupy  the  parks 
in  the  town  of  Downingville  for  the  construc- 
tion of  residences  in  the  year  1896,  the  appel- 
lant, Davenport,  acquired  no  such  right  by 
his  purchase  from  that  nation,  and  the  in- 
junction was  rightfully  granted. 

The  decrees  of  the  United  States  Court  of 
Appeals  in  the  Indian  Territory  and  of  the 
United  States  Court  for  the  Northern  Dis- 
trict of  the  Indian  Territory  are  affirmed. 
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P.  W.  PRITCHARD  et  al,  Appts., 
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J.  A.  MAGOUN  et  al. 
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t.  A  brldfire  for  lilvliway  and  railway 
purposes  over  a  river  Is  of  such  a  public 
charQcter  that  taxes  may  be  levied  to  assist 
in  bnildlng  it,  although  it  is  owned  by  a  pri- 
vate corporation  which  has  the  right  to 
charge  tolls  for  its  use. 

2.  A  special  election  on  tlie  aviation 
of  aldlnflT  a  corporation  to  build  a 
bridge  over  a  river  is  not  within  the  provi- 
sions of  Acts  24  Gen.  Assem.  chap.  83,  pro- 
viding for  the  use  of  Australian  ballots  in  city 
elections. 

3.  A  hotel  is  a  public  place,  within  a 
statutory  provision  for  posting  notices  of  an 
election  in  public  places. 


APPEAL 
of  the 
County  in 
brought  to 
aid  in  the 
firmed. 


(October  18,  1890.) 

by  complainants  from  a  decree 

District    Court    for    Woodbury 

favor   of   defendants   in   a   suit 

enjoin  the  collection  of  a  tax  to 

construction   of  a  bridge.    Af- 


Statement  by  GiTen,  J.: 

P.  W.  Pritchard  and  sixty-eight  other  res- 
idents, property  owners,  and  taxpayers  in 
the  city  of  Sioux  City  bring  this  action 
4igainst  J.  A.  Magoun,  county  treasurer,  C. 
A.  L.  Oleson,  county  auditor,  the  Combina- 


tion Bridge  Company,  and  the  city  of  Sioux 
City,  to  declare  a  certain  tax  upon  the  prop- 
erty of  plaintiffs  in  aid  of  said  bridge  com- 
pany illegal  and  void,  and  to  restrain  said 
county  officers  from  collecting  said  tax.  Is- 
sues were  joined  as  to  the  legality  of  the  said 
tax,  and  upon  full  hearing  decision  was  ren- 
dered dismissing. plaintiffs'  petition.  Plain- 
tiffs appeal. 

Messrs.  A.  Van  Wagenen  and  J.  A. 
Van  Wagenen,  for  appellants: 

The  expediency  of  such  legislation  has 
often  been  doubted,  and  it  has  been  uniform- 
ly held  that  such  statutes  should  be  strictly 
construed. 

Smith  V.  Omaha  d  C.  B.  R.  d  Bridge  Co. 
97  Iowa,  546,  G6  N.  W.  1041;  Renwick  v. 
Davenport  d  N.  W.  R.  Co.  47  Iowa,  511. 

The  sustaining  of  taxes  voted  in  aid  of 
private  railway  corporations  was,  in  the 
first  instance,  from  a  legal  point  of  view,  a 
violation  of  the  Constitution,  and  as  a  mat- 
ter of  policy  was  a  mistake.  The  first  cases 
which  sustained  such  taxes  so  asserted,  and 
the  Sharpless  Case  made  this  prediction: 
This  plan  of  improving  the  country,  if  not 
checked  by  this  court,  will  go  on  until  it  re- 
sults in  some  startling  calamity  to  rouse  the 
masses  of  the  people. 

Sharpless  v.  Philadelphia,  21  Pa.  147,  59 
Am.  Dec.  759. 

And  twenty-two  years  later,  Justice  Mil- 
ler announced  the  fulfilment  of  this^rophecy 
in   the   following   language:     "Of    the   dis- 


XoTE. — On  the  question  of  the  public  pur- 
poses for  which  money  may  be  appropriated  or 
raised  by  taxation,  see  Daicfiett  v.  Colgan  (Cal.) 
14  L.  R.  A.  474,  and  note;  also  Waterloo  Wool- 
en Mfg.  Co.  V.  Shanahan  (N.  Y.)  14  L.  R.  A. 
481 ;  Henderson  v.  I^ndon  ft  Lancashire  Ins. 
•Co.  (iDd.)  20  L.  R.  A.  827  :  Baltimore  &  E.  5. 
R.  Co.  V.  Spring  (Md.)  27  L.  R.  A.  72;  Balti- 
more ▼.  Keeley  Institute  (Md.)  27  L.  R.  A. 
'646:  Hayes  v.  Douglas  County  (Wis.)  81  L.  R. 
A.  213;  Farmer  v.  St.  Paul  (Minn.)  33  L.  R.  A. 
109 :  Shelby  County  v.  Tennessee  Centennial  Ex- 
position Co.  (Tenn.)  83  L.  R.  A.  717 ;  Re  House 
40  L.  R.  A. 

See  also  47  L.  R.  A.  314. 


(Colo.)  33  L.  R.  A.  832;  Reelfoot  Lalce  Levee 
Dlst.  V.  Dawson  (Tenn.)  34  L.  R.  A.  725;  Lan- 
cey  V.  King  County  (Wash.)  34  L.  R.  A.  817; 
State  ew  rcl.  Douglas  County  v.  Cornell  (Neb.) 
39  L.  R.  A.  513 ;  State  ex  rel.  Garth  v.  Swlts- 
ler  (Mo.)  40  L.  R.  A.  280;  Biisb  v.  Orange 
County  Supers.  (N.  Y.)  45  L.  R.  A.  550. 

For  similar  cases  under  constitutional  pro- 
vision against  making  gifts  of  public  money, 
see  Bourn  v.  Hart  (Cal.)  15  L.  R.  A.  431; 
Patty  ▼  Colgan  (Cal.)  IS  L.  R.  A.  744  :  and 
Conlin  V.  San  Francisco  City  ft  County  Supen. 
(Cal.)  21  L.  R.  A.  474. 
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astrous  consequences  which  have  followed  its 
recognition  by  the  courts,  and  which  were 
predicted  when  it  was  first  established, 
there  can  be  no  doubt." 

Citizens*  8av.  d  L.  Asso.  t.  Topeka,  20 
Wall.  662,  22  L.  ed.  455. 

Two  states  have  taken  a  determined  stand 
against  such  taxation.  These  are  Michigan, 
where  the  leading  opinion  is  by  Judge 
Cooley,  and  Wisconsin,  where  the  leading 
opinion  is  by  Judge  Dickson. 

Whiting  v.  Sheboygan  d  F.  du  L.  R,  Co. 
25  Wis.  167,  3  Am.  Rep.  30;  People  ex  reL 
Detroit  d  H,  R.  Co.  v.  Salem  Ttop.  Board, 
20  Mich.  452,  4  Am.  Rep.  400. 

In  Iowa  the  question  has  been  decided 
both  ways. 

Uanaon  v.  Vernon,  27  Iowa,  28, 1  Am.  Rep. 
215;  Steicart  t.  Polk  County  Supers.  30 
Iowa,  9. 

In  a  Minnesota  case,  taxes  for  the  build- 
ing of  a  dam  and  piers  for  which  the  city 
was  to  receive  wat«r  privileges  and  the  right 
to  use  the  piers  for  a  bridge,  were  held  un- 
constitutional. 

Coates  V.  Campbell,  37  Minn.  498,  35  N. 
W.  306. 

Messrs.  Taylor  ft  Burgesa  and  F.  E. 
Gill,  for  appellees: 

Courts  will  declare  a  legislative  act  un- 
constitutional only  when  it  violates  that 
act  clearly,  palpably,  plainly,  and  in  such 
a  manner  as  to  leave  no  reasonable  doubt. 

Stewart  v.  Polk  County  Supers.  30  Iowa, 
15;  People  ex  rel.  Longenecker  v.  Nelson, 
133  111.  665,  27  N.  E.  218;  Cooley,  Const. 
Lim.  S§  184,  185. 

The  class  of  legislation  under  review  does 
not  offend  against  the  Iowa  Constitution. 

Chicago,  M.  d  St.  P.  R.  Co.  v.  Shea,  67 
Iowa,  728,  26  N.  W.  901 ;  Snell  v.  Leonard, 
55  Iowa,  553,  6  N.  W.  425;  Renwick  v.  Dav- 
enport d  N.  W.  R.  Co.  47  Iowa,  611 ;  Jordan 
V.  Hayne,  36  Iowa,  17;  Bonnifield  v.  Bidwell, 
32  Iowa,  149;  McGregor  d  S.  C.  R.  Co.  v. 
Birdsall,  30  Iowa,  255;  Stewart  v.  Polk 
County  Supers.  30  Iowa,  9. 

The  overwhelming  weight  of  judicial  au- 
thority sustains  the  constitutionality  of  this 
class  of  legislation. 

Dill.  Mun.  Corp.  4th  ed.  §§  153,  158; 
Cooley,  Taxn.  2d  ed.  132,  133;  Roberts  v. 
Northern  P.  R.  Co.  158  U.  S.  1,  39  L.  ed.  873, 
15  Sup.  Ct.  Rep.  756;  1  Cook,  Corp.  4th  ed. 
§  91 ;  Simonton,  Municipal  Bonds,  §§  38, 
267;  Hainer,  Modern  Law  of  Municipal  Se- 
curities, §§  138  et  seq.;  2  Elliott,  Railroads, 
5§  814,  ^0;  Daggett  v.  Colgan,  92  Cal.  63, 
28  Pac.  51,  14  L.  R.  A.  479,  note;  Ti-deman, 
Mun.  Corp.  §  184;  Cooley,  Const.  Lim.  5th 
ed.  p.  119,  note  1;  Rapalje  &  M.  Digest  of 
Railway  Law,  pp.  523-752. 

The  tax  in  controversy  was  voted  for  a 
public  purpose,  and  there  is  no  reason  why  it 
should  not  be  upheld. 

Smith  V.  Omaha  d  C.  B.  R.  d  Bridge  Co. 
97  Iowa,  545,  66  N.  W.  1041;  Pittsburgh, 
C.  d  St.  L.  R.  Co.  V.  Keokuk  d  U.  Bridge  Co. 
131  U.  S.  371,  33  L.  ed.  157,  9  Sup.  Ct.  Rep. 
770 :  Union  P.  R.  Co.  v.  Hall,  91  U.  S.  343, 
23  L.  ed.  428. 
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This  bridge  is  a  public  highway;  it  serve» 
a  public  purpose. 

9  Am.  &  Eng.  Enc.  Law,  1st  ed.  p.  365;^ 
4  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  920,  945; 
Simonton,  Municipal  Bonds,    S    37;    David- 
son V.  Ramsey  County  Comrs.  18  Minn.  482,. 
Gil..  432 ;  Olcott  V.  Fond  du  Lac  County  Su- 
pers. 16  Wall.  678,  21  L.  ed.  382;  Hunt  v. 
Kansas  d   M.  Bridge  Co.   11   Kan.   412;   2- 
Beach,  Pub.  Corp.  fi  1472;  Northern  P.  R. 
Co.  V.  Roberts,  42  Fed.  Rep.  734;  Philadel- 
phia V.  Field,  58  Pa.  320;   People  ex  rel. 
Murphy  V.  Kelly,  76  N.  Y.  488;  Dill.  Mun. 
Corp.'§  510;  Smith  v.  Omaha  d  C.  B.  R.  dr 
Bridge  Co.  97  Iowa,  645,  66  N.  W.  1041; 
Hainer,  Modern  Law  of  Municipal  Securi- 
ties,  §  174;  25  Am.  &  Eng.  Enc.  Law,  p.  90^ 
also  note  1;  State  ex  rel.  Douglas  Count^f 
V.  Cornell,  53  Neb.  556,  39  L.  R.  A.  513.  74 
N.  W.  60;  Mitchell  v.  Burlington,  4  Wall. 
270,  18  L.  ed.  350;  Lamed  v.  Burlington,  4 
Wall.  275,  18  L.  ed.  353. 

It  is  immaterial  that  the  combinationi 
bridge  company  is  a  private  corporation. 
It  is  in  fact  a  quasi -public  corporation. 

Olcott  V.  Fond  du  Lac  County  Supers.  1(( 
Wall.  678,  21  L.  ed.  382;  Tiedeman,  Mun. 
Corp.  §  184;  Davidson  t.  Ramsey  Count'y 
Comrs.  18  Minn.  483,  Gil.  432;  Northern  P. 
R.  Co.  V.  Roberts,  42  Fed.  Rep.  734;  Reid„ 
Corporate  Finance,  p.  967;  4  Am.  A  Eng. 
Enc.  Law,  2d  ed.  p.  920;  Stewart  v.  Polk 
County  Supers.  30  Iowa,  9 ;  Pine  Orove  Twp, 
V.  Talcott,  19  Wall.  666,  22  L.  ed.  227. 

It  is  immaterial  that  no  stock  was  given 
for  the  tax,  and  that  the  bridge  is  partly  in 
Nebraska. 

Davidson  v.  Ramsey  County  Comrs.  1ft 
Minn.  482,  Gil.  432;  Stewart  v.  Polk  Coun- 
ty Supers.  30  Iowa,  9;  Northern  P.  R.  Co. 
V.  Roberts,  42  Fed.  Rep.  741 ;  Olcott  v.  Fond 
du  Lao  County  Supers.  16  Wall.  678,  21  L. 
ed.  382;  Queensbury  v.  Culver,  19  Wall.  9U 
22  L.  ed.  104;  New  Buffalo  Twp.  v.  Cambria 
Iron  Co.  105  U.  S.  73,  26  L.  ed.  1024:  Mc- 
Gregor d  S.  C.  R.  Co.  V.  Birdsall,  30  Iowa, 
255;  Hainer,  Modern  Law  of  Municipal  Se- 
curities, §  109;  Walker  v.  Cincinnati,  21 
Ohio  St.  14,  8  Am.  Rep.  24. 

Cities  or  counties  of  one  state  may  aid  in« 
the  construction  of  a  railroad  that  lies  in 
another  state. 

South  St.  Paul  V.  Lampreoht  Bros.  Co.  tiO* 
U.  S.  App.  78,  88  Fed.  Rep.  449,  31  C.  C.  A. 
585 ;  2  Reid,  Corporate  Finance,  466 ;  Casey 
V.  Tama  County;'  75  Iowa,  661,  87  N.  W. 
138;  Washer  v.  Bullitt  County,  110  U.  S. 
558,  28  L.  ed.  249,  4  Sup.  Ct.  Rep.  429;  » 
Beach,  Pub.  Corp.  §  1472;  Agawam  v.  Hamp- 
den, 130  Masfl.  528;  Sharpless  v.  Philadel- 
phia, 21  Pa.  147,  59  Am.  Dec.  759;  Hainer. 
Modern  Law  of  Municipal  Securities,  §  168: 
State  ex  rel.  Columbus  v.  Babcock,  23  Neb. 
179,  36  N.  W.  474;  Quincy,  M.  d  P.  R.  Co.  v. 
Morris,  84  111.  411;  Chicago,  B.  d  Q.  R.  Co. 
V.  Otoe  County,  lo  Wall.  667,  21  L.  ed.  375: 
Walker  v.  Cin^nnati,  21  Ohio  St.  14,  8  Am. 
Rep.  24;  McCallie  v.  Chattanooga,  3  Head, 
317 ;  St.  Joseph  d  D.  C.  R.  Co.  v.  Buchanan 
County  Ct.  39  Mo.  485 ;  Bell  v.  Mobile  d  0. 
R.  Co.  4  Wall.  598,  18  L.  ed.  338;  State  est 
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rel.  Copes  v.  Charleston,  10  Rich.  L.  491; 
stein  y.  Mobile,  24  Ala.  591;  Oclpcke  v. 
Dubuqtte,  1  Wall.  175,  17  L.  ed.  520;  Qoddin 
y.  Crump,  8  Leigh,  120. 

It  is  immaterial  that  tolls  are  collected. 

Dill.  Mun.  Corp.  S  510,  note  1;  Dodge 
County  Comrs.  v.  Chandler,  96  U.  S.  205,  24 
L.  ed.  625;  Sharpless  ▼.  Philadelphia,  21  Pa. 
147,  59  Am.  Dec.  759;  Hainer,  Modern  Law 
of  Municipal  Securities,  S  174. 

The  notice  given  of  the  special  election 
was  sufficient. 

A  ''public  place"  does  not  mean  a  place  de- 
voted  solely  to  the  uses  of  the  public,  but 
it  means  a  place  which  is,  in  point  of  fact, 
public  as  distinguished  from  private;  a  place 
that  is  visited  by  many  persons,  and  usual- 
ly accessible  to  the  neighboring  public. 

Parker  v.  State,  26  Tex.  207;  Cummins 
V.  Little,  16  N.  J.  £q.  48;  Austin  v.  Soule,  36 
Vt.  645;  Goes  v.  Cardell,  53  Vt.  447;  Alger 
V.  Curry,  40  Vt.  448;  Fairbanks  v,  Benja- 
min, 50  Vt.  99;  19  Am.  &  £ng.  Enc.  Law, 
pp.  564,  565. 

GiTeUt  J.,  delivered  the  opinion  of  the 
court: 

1.  Section  1^  chap.  13,  Acts  2l8t  Gen.  As- 
sem.,  is  as  follows:  ''Section  1.  That  taxes 
not  to  exceed  5  per  centum  on  the  as- 
sessed value  of  any  incorporated  city  having 
over  5,000  inhabitants  may  be  voted  to  con- 
struct, or  to  aid  any  company  which  is  or 
may  be  incorporated  under  the  laws  of  the 
state  of  Iowa  in  the  construction  of,  a  high- 
way bridge,  commencing  or  terminating  in 
such  city,  across  any  navigable  boundary 
river  of  the  state  of  Iowa."  The  sections 
following  provided  the  manner  in  which  the 
vote  should  be  taken,  and  the  tax  levied, 
collected,  and  paid  over.  Chapter  98  of  the 
acts  of  the  same  general  assembly  made  said 
act  applicable  to  cities  incorporated  under 
special  charter.  Chapter  19,  §  1,  Acts 
2oth  Gen.  Assem.,  amended  said  §  1  by  in- 
serting the  words  "or  a  combination  bridge 
suitable  for  use  both  as  a  highway  and  for 
railway  purposes,"  and  by  striking  out  and 
inserting  elsewhere  to  correspond  with  said 
amendment. 

The  defendant  bridge  company  is  a  corpo- 
ration for  pecuniary  profit,  organized  under 
the  laws  of  Iowa,  with  the  following,  among 
other,  powers  enumerated  in  its  articles, 
namely:  "To  buy,  hold,  lease,-  own,  con- 
struct, and  maintain  a  railroad  and  wagon 
bridge  across  the  Missouri  river  at  Sioux 
City,  Iowa,  and  particularly  to  purchase, 
complete,  construct,  and  maintain  the  bridge 
now  in  process  of  construction  by  the  Pacific 
Short  Line  Bridge  Co.  and  Mo.  R.  Bridge 
Co.,  and  to  operate  same  and  construct  rail- 
road tracks  thereon;  to  own,  lease,  or  oper- 
ate trains,  engines,  and  cars  thereon ;  and  to 
provide  for  the  transportation  of  vehicles, 
persons,  and  property  of  every  kind  and 
character  upon  and  across  the  same  for  just 
compensation,  and  to  construct  and  operate, 
own  and  maintain  approaches  to  the  said 
bridge  and  the  railway  track  thereon;  and 
to  operate  steam,  electric,  and  other  railways 
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upon  the  said  bridge  and  approaches;  and 
to  operate  the  same  for  all  purposes  for  just 
compensation."  A  petition  therefor,  signed* 
by  more  than  a  majority  of  the  resident  free- 
hold taxpayers  of  the  city,  having  been  pre- 
sented to  the  city  council  of  Sioux  City,  said 
council  called  a  special  election  to  Vote  Dtu 
the  question  of  levying  a  tax  in  aid  to  said 
bridge  company  for  the  construction  of  a 
combination  bridge  over  the  Missouri  rivci. 
from  a  point  in  said  city  to  a  point  opposite- 
on  the  Nebraska  shore,  said  election  to  be 
held  on  the  26th  day  of  June,  1894.  At  said 
election,  of  the  3,125  votes  cast,  2,264  were 
in  favor  of  granting  the  aid,  and  thereupon 
the  tax  was  duly  certified  to  the  county  au- 
ditor, and  levied  by  the  board  of  supervisors. 
On  January  21, 1895,  said  city  council  passed 
a  resolution  finding  that  the  bridge  company 
had  complied  with  all  the  conditions  upon 
which  said  aid  was  voted,  and  authorized 
the  mayor  and  clerk  of  the  city  to  so  certify 
to  the  county  treasurer.  On  December  21. 
1895,  the  plaintiffs  brought  this  action.  The 
foregoing  statement  of  the  proceedings  fol- 
lowing the  petition  of  the  taxpayers  is  in- 
complete, but  sufficient  for  the  purpose  of 
the  questions  argued. 

2.  Appellants  say :  "This  case  is  brought 
to  this  court  by  the  plaintiffs,  because  they 
believe  that  taxes  levied  upon  the  people  to 
assist  a  private  corporation  in  building  even< 
a  public  highway,  for  which  it  charges  tolle 
for  its  own  profit,  is  unjust,  and  wrong,  and 
in  violation  of  the  Constitution.  If  this 
proposition  is  not  correct,  we  concede  we- 
have  no  standing  in  this  court  on  the  consti- 
tutional objection  to  these  taxes.  Our  con- 
tention is  that  Hanson  v.  Vernon,  27  lowa^ 
28,  1  Am.  Rep.  215,  is  better  law  than  Stew- 
art V.  Polk  County  Supers.  30  Iowa,  9.  We 
are  not  here  asking  the  court  to  overrule  the 
latter  case,  but  are  objecting  to  carrying  the- 
doctrine  any  further."  With  this  conces- 
sion, we  have  only  to  inquire  whether  it  will 
be  carrying  the  doctrine  of  Stetoart  v.  Polk 
County  Supers.  30  Iowa,  9,  any  further  to- 
apply  it  in  this  case.  In  that  case  it  was 
held  that  chap.  102,  Acts  13th  Gen.  Assem., 
was  not  in  conflict  with  our  state  Constitu- 
tion. Section  1  of  said  act  provides  as  fol- 
lows: "That  it  shall  be  lawful  for  any 
township,  incorporated,  or  city  to  aid  in  the 
construction  of  any  projected  railroad  in  this 
state  as  hereinafter  provided."  I'ollowing- 
this  were  provisions  as  to  taking  the  vote, 
and  levying,  collecting,  and  paying  over  the* 
tax,  if  voted,  similar  to  those  contained  in 
the  statute  under  consideration.  The  con- 
struction of  this  combination  bridge  over  the 
channel  of  the  Missouri  river,  for  the  uses 
for  which  it  was  constructed,  is  as  much  a 
public  purpose  as  the  construction  of  a  rail- 
road upon  the  surface  of  the  earth.  The 
fact  that  this  bridge  company  has  the  right 
to  charge  for  the  use  of  its  bridge  in  the 
way  of  tolls  does  not  take  away  the  public 
character  of  the  improvement.  Railway 
corporations  are  organized  for  pecuniary 
profit,  the  same  as  this  bridge  company,  and 
derive  their  profit  as  it  does, — by  charging. 
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for  the  services  rendered.  So  far  as  this 
■constitutional  question  is  concerned,  we  dis- 
cover no  difference  in  principle  between  these 
two  acts,  and  know  of  no  reason  why  the  rule 
announced  in  Stewart  v.  Polk  County  Supers. 
•does  not  apply  alike  to  both.  The  construc- 
tion of  this  bridge  is  shown,  not  only  to  be 
for  a  public  purpose,  but  to  be  of  great  im- 
portance to  the  public  and  private  commer- 
cial and  property  interests  of  Sioux  City  and 
its  taxpayers.  We  are  "not  carrying  the 
doctrine  any  further,"  as  announced  in  Stew- 
art V.  Polk  County  Supers,  when  we  say, 
^*It  is  directly  applicable  and  controlling  on 
the  question  under  consideration." 

3.  Appellants'  next  contention  is  that  said 
election  was  not  held  in  compliance  with 
what  is  known  as  the  "Australian  ballot 
law,"  and  is  therefore  void.  That  law  (§ 
1,  chap.  33,  Acts  24th  Gen.  Assem.)  is  as 
follows:  "That  in  all  elections  to  be  held 
after  Nov.  I,  1892,  in  the  state  for  public 
■officers  (except  those  elected  at  school  elec- 
tions), the  voting  shall  be  by  ballots  printed 
and  distributed  at  public  expense  as  herein- 
after provided,  and  no  other  ballots  shall  be 
used."  This  was  not  an  election  "for  public 
officers,"  and,  if  nothing  further  appeared 
it  would  clearly  not  come  under  that  law. 
Section  2  defines  the  term  "general  election" 
as  used  in  the  act,  and  concludes  as  follows: 
"Tlie  term  *city  election'  shall  apply  to  any 
municipal  election  held  in  a  city  or  incorpo- 
2ated  town."  And  it  is  upon  this  language 
that  appellants  rest  their  claim  that  this 
special  election  comes  under  said  chapter 
53.  The  elections  provided  for  in  said  chap- 
ters 102  and  13  were  designated  throughout 
•as  special  elections,  and  it  is  evident  from  all 


the  provisions  of  said  chapter  33  that  it  is 
not  intended  to  apply  to  such  special  elec- 
tions. 

The  only  other  complaint  urged  in  argu- 
ment against  the  validity  of  this  special 
election  is  that  notice  thereof  was  not  given 
as  required,  for  that  "two  of  the  required 
notices  were  posted  in  hotels."  The  law  re- 
quired such  notices  to  be  published  in  a  news- 
paper; "also  by  posting  copies  of  said  no- 
tices in  five  public  places  In  such  incorpo- 
rated city."  The  argument  is  that  in  this 
day  and  age,  and  particularly  in  large  cities, 
hotels  are  not  public  places;  but  we  do  not 
concur  in  this  view,  and  conclude  that  no- 
tice was  given  as  required. 

4.  The  defendant  bridge  company  has 
gone  forward  in  good  faith  in  compliance 
with  the  condition  upon  which  the  aid  was 
voted,  and  in  reliance  thereon,  and  completed 
and  opened  to  public  use  a  valuable  and  ex- 
pensive bridge.  It  carried  forward  this 
work  to  completion  with  the  knowledge  of 
all,  or  nearly  all,  of  the  sixty-eight  plain- 
tiffs, without,  so  far  as  appears,  any  inti- 
mation that  its  right  to  this  aid  would  be 
questioned,  up  to  the  commencement  of  this 
suit.  Whether  appellants  should  be  es- 
topped from  questioning  the  legality  of  that 
tax  we  do  not  determine,  as  we  are  in  no 
doubt  but  that«  following  Stewart  v.  Polk 
County  Supers.  30  Iowa,  9,  the  law  under 
which  it  was  voted  is  constitutional,  and  was 
substantially  observed  in  the  voting,  levying, 
and  collecting  of  said  tax.  If  any  doubt  ex- 
ists as  to  the  legality  of  the  proceedings, 
they  are  obviated  by  chap.  208,  Acts  2Cth 
Gen.  Assem.,  legalizing  that  special  electioiL 

A/firmed, 
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Joseph  HUFFAKER  et  al.,  Appts., 

OERMANIA  SAFETY  VAULT  &  TRUST 
COMPANY,  Assignee,  etc.,  of  Jacob 
Krieger,  Sr.,  Respt. 


( 


Ky. 
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Directors  ivlio  performed  extraordi- 
nary ser^rlces  at  a  very  larve  expense 
of  both  time  and  money,  by  which  they 
saved  the  corporation  from  bankruptcy  by 
negotiating  a  contract  for  the  sale  of  its  prop- 
erty at  a  large  price,  after  a  commitlee  ap- 
pointed to  negotiate  a  sale  had  failed  to  do 
80.  and  at  a  time  when  the  corporation  was 
without  means  to  employ  agenta  and  could 
not  pay  necessary  traveling  expenses,  may  be 
paid  a  reasonable  compensation  voted  them 
by  a  majority  of  a  quorum  of  stockholders 
after  the  services  had  been  in  large  part  per- 
formed, although  they  engaged  therein  with- 
out any  contract  for  compensation  where  they 


did  so  because  they  deemed  It  Improper  to 
make  such  a  contract  with  themselves,  and 
because  it  would  have  endangered  the  success 
of  their  negotiations  to  have  called  a  meeting 
of  the  stockholders  at  that  time. 

(November  1,  1890.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  of  Jefferson  County 
in  favor  of  plaintiff  in  a  proceeding  to  en- 
join the  delivery  of  certain  assets  to  defend- 
ants as  compensation  for  services  rendered 
to  a  corporation  of  which  they  were  officers. 
lie  versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pirtle  ft  Trabne,  for  appel- 
lants: 

Upon  the  facts  stated  in  the  answer,  de- 
fendants could  base  a  cause  of  action-  against 
the  company,  and  compel  payment  for  the 
services  which  were  rendered,  which  were  ac- 


NOTE. — As  to  the  right  of  directors  of  a  cor- 
poration to  compensation,  see  Ten  Eyck  v. 
Pontlac,  O.  &  P.  A.  R.  Co.  (Mich.)  3  L.  R.  A. 
878 :  Sears  ▼.  Kings  County  Elev.  B.  Co. 
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(Mass.)  9  L.  R.  A.  117;  Crumlish  v.  Central 
Improv.  Co.  (W.  Va.)  23  L.  R.  A.  120;  Eaton 
V.  Robinson  (R.  I.)  29  L.  B.  A.  100. 


1899. 


UuFFAKSB  V.  Germania  Safbty  Vault  A  Tbcbt  Co. 


885 


copied  by  the  company  and  which  the  com- 
pany, through  its  stoddioldera  and  board  of 
directors,  agreed  to  pay  for. 

3  Thomp.  Corp.  §  4380;  Peto  v.  First  Nat, 
Bank,  130  Mass.  391;  Fitzgerald  d  M. 
Canstr.  Co.  v.  Fitzgerald,  137  U.  S.  98,  34 
L.  ed.  608,  11  Sup.  Ct.  Rep.  36;  Santa  Clara 
Min.  A880.  y.  Meredith,  49  Md.  389,  33  Am. 
Rep.  264;  Deane  v.  Hodge,  35  Minn.  146,  59 
Am.  Rep.  321,  27  N.  W.  917. 

In  an  action  against  the  corporation  to 
recover  on  a  quantum  meruit  for  services 
performed  by  a  person  who  was  a  director, 
the  situation  of  the  parties  at  the  time,  and 
the  relation,  if  any,  in  which  they  stood,  of 
a  business  character  or  otherwise,  are  rele- 
vant and  material  circumstances. 

Barstow  v.  City  R.  Co.  42  Cal.  465;  Pioh 
ley  V.  Western  P.  R.  Co.  33  Cal.  183,  01  Am. 
Dec.  623;  Brown  v.  Republican  Mountain 
Silver  Mines,  17  Colo.  421,  16  L.  R.  A.  426, 
30  Pac.  66;  Rogers  v.  Hastings  d  D.  R. 
Co.  22  Minn.  25;  Gardner  v.  Butler,  30  N. 
J.  Eq.  721 ;  St.  Louis,  Ft.  8.  d  W.  R.  Co.  v. 
Tieman,  37  Kan.  606;  Schurr  v.  New  York 
d  B.  Suburban  Invest.  Co.  45  N.  Y.  S.  R. 
645,  18  N.  Y.  Supp.  454. 

Messrs.  Helm  ft  Bmoe,  for  appellees; 

It  may  be  assumed  in  this  case  that,  not 
only  was  there  no  agreement  to  pay,  but  the 
question  of  compensating  these  gentlemen 
for  this  service  was  never  considered,  until 
they  asked  for  it  at  the  meeting  whereat  it 
was  voted.  Under  these  circumstances  they 
are  not  entitled  to  remuneration. 

Accommodation  Loan  d  Sav.  Fund  Asso. 
V.  Stonemetz,  29  Pa.  534 ;  Kilpatrick  v.  Pen- 
rose Ferry  Bridge  Co.  49  Pa.  118,  88  Am. 
Dec.  497 ;  Martindale  v.  Wilson-Cass  Co.  134 
Pa.  348,  19  Atl.  680;  Butts  v.  Wood,  38 
Barb.  181 ;  Coleman  v.  Second  Ave.  R.  Co.  38 
N.  Y.  201 ;  Mather  v.  Eureka  Mower  Co.  118 
N.  Y.  629,  23  N.  E.  993 ;  New  York  d  N.  B.  R. 
Co.  r.  Ketchum,  27  Conn.  170;  Dunston  v. 
Imperial  Gaslight  d  Coke  Co.  3  Barn.  &  Ad. 
125;  MawB  Ferry  Gravel  Road  Co.  v.  Bran- 
egan, 40  Ind.  361 ;  Cheeney  v.  Lafayette,  B. 
d  M.  R.  Co.  68  111.  570,  18  Am.  Rep.  584; 
Gridley  v.  Lafayette,  B.  d  M.  R.  Co.  71  111. 
201 ;  Illinois  Linen  Co.  v.  Hough,  01  III.  63; 
Citizens*  Nat.  Bank  v.  Elliott,  55  Iowa,  104, 
39  Am.  Rep.  167,  7  N.  W.  470;  Franklin  F. 
Ins.  Co.  V.  Hart,  31  Md.  59 ;  Low  v.  Connect- 
icut d  P.  Rivers  R.  Co.  46  N.  H.  284; 
Ball  V.  Vermont  d  M.  R.  Co.  28  Vt.  406; 
Commonwealth  Ins.  Co.  v.  Crane,  6  Met.  64 ; 
Holland  v.  Lewiston  Falls  Bank,  52  Me.  564; 
Eakins  v.  American  White  Bronze  Co.  75 
Mich.  568,  42  N.  W.  982. 

Hobson,  J.,  delivered  the  opinion  of  the 
«)urt: 

The  East  End  Improvement  Company  was 
a  corporation  organized  for  the  purpose  of 
building  a  bridge  over  the  Ohio  river  at  Lou- 
isville, known  as  the  Louisville  and  Jeffer- 
son Bridge."  The  total  capital  stock,  par 
value,  was  $744,000.  Of  this  Dennis  Long 
owned  $176,500,  and  Jacob  Krieger  $103,000. 
The  company  needed  much  more  money  than 
it  had.  Dennis  Long  became  liable  by  in- 
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dorsement  for  $490,565.99,  and  loaned  or 
paid  debts  for  the  company  to  the  extent  of 
$388,429.91.  Jacob  Krieger  indorsed  for  it 
to  the  amount  of  $352,023.50,  and  paid  debts 
for  it  amounting  to  $88,090.35.  When  af- 
fairs were  in  this  condition,  Krieger  made 
an  assignment.  The  bridge  was  not  com- 
pleted,  and  the  company  was  without  means 
to  complete  it.  An  assignment  was  con- 
templated, but  finally,  in  August,  1892,  a 
committee  was  appointed,  consisting  of  Sam- 
uel A.  Miller,  George  J.  Long  (the  son-in- 
law  and  son  of  Dennis  Long),  T.  W.  Spindle 
( the  president  of  the  trust  company  to  whom 
Krieger  had  assigned),  and  J.  H.  Huffaker, 
with  instructions  to  visit  New  York  and 
make  a  contract  with  C.  P.  Huntington  for 
the  completion  of  the  bridge.  And  it  was 
expressly  agreed  that,  if  successful,  the  cor- 
poration would  pay  them  for  their  services 
by  issuing  to  them  a  large  amount  of  the 
treasury  stock  of  the  company,  of  value  over 
$100,000.  This  committee,  after  visiting 
New  York  several  times,  failed  to  make  a 
contract  with  Mr.  Huntington  which  they 
could  carry  out,  and  on  September  7  th  they 
so  reported,  and  were  discharged.  Neither 
the  board  of  directors  nor  the  stockholders 
took  any  further  express  action,  but  Dennis 
Long,  George  J.  Long,  Samuel  A.  Miller, 
and  Joseph  Huffaker,  all  being  members  of 
the  directory,  continued  to  make  negotia- 
tions looking  to  the  sale  of  the  bridge  to 
some  railroad  company,  and  on  April  6, 
1803,  they  reported  to  the  stockholders  that, 
after  many  unsuccessful  attempts  and  discour- 
aging failures,  they  had  finally,  on  the  31st 
of  March,  closed  a  contract  with  three  rail- 
road systems,  which  agreed  to  issue  bonds 
on  the  bridge  and  terminals  in  the  aggre- 
gate, $5,000,000,  secured  by  mortgage  there- 
on, and  furnish  the  money  necessary  to  com- 
plete the  bridge,  and  pay  for  right  of  way  for 
the  bridge  and  approaches  the  latter  not  to 
exceed  $525,000,  which  they  had  guaranteed 
it  should  not  do.  By  the  agreement  the  East 
End  Improvement  Company  was  to  receive 
$1,800,000  of  the  bonds,  par  value,  and  con- 
vey to  the  Louisville  &  Jeffersonville  Bridge 
Company  all  the  real  estate  owned  by  it,  and 
deliver  to  the  contracting  railroads  all  the 
securities  belonging  to  the  Louisville  k  Jef- 
fersonville Bridge  Company,  consisting  of 
the  entire  issue  of  $1,000,000  of  first-mort- 
gage bonds  and  the  entire  issue  of  $1,500,- 
000  of  stock.  It  was  also  stipulated  that  all 
this  property  should  be  entirely  free  from  debt 
or  other  encumbrance,  excepting  the  $1,000,- 
000  of  first-mortgage  bonds.  At  the  time 
the  contract  was  made,  a  lien  claim  existed 
against  the  East  End  Improvement  Company 
in  favor  of  the  Phcenix  Bridge  Company  for 
about  $250,000,  and,  as  shown  by  their  re- 
port to  the  stockholders.  Miller  and  his  asso- 
ciates, after  making  the  contract  with  the 
railroad,  had  set  to  work  to  settle  this  debt. 
They  finally  closed  it  up  for  $187,847.35.  To 
effect  this  settlement,  it  was  necessary  to 
raise  $100,000,  which  they  had  borrowed  up- 
on their  personal  indorsement.  The  balance 
of  the  claims,  amounting  to  about  $90,00)0| 
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they  had  settled  by  notes  for  four  months, 
indorsed  by  them  personally ;  by  all  of  which 
they  got  back  for  the  corporation  $85,000  of 
stock  held  by  one  of  the  creditors,  besides 
the  reduction  of  something  over  $60,000  in 
the  debts.    They  also  reported  that  the  $1,- 
800,000    of   bonds,   secured    as   they   were, 
would  be  worth  par,  or  nearly  so;  that,  aft- 
er paying  all  the  debts  and  liabilities  of  the 
company,  there  would  be  enough  left  from 
the  sale  of  the  bonds  to  pay  a  considerable 
dividend  to  the  stockholders;  that  they  had 
paid  their  own  expenses,  and  done  a  great 
deal  of  work  and  traveling  to  effect  this  ar- 
rangement, and  had  been  at  a  very  large  ex- 
pense of  both  time  and  money,  relying  upon 
the  corporation's  paying  them  in  case  they 
were  successful;  that  no  contract  was  made 
for  the  payment  of  their  services  in  advance, 
because,   being   members   of   the   directory, 
they  did  not  think   it   proper  to   contract 
with  it,  and  it  was  not  considered  prudent 
to  call  a  meeting  of  the  stockholders,  as  this 
would  have  been  dangerous  to  the  interest  of 
the  company  in  the  midst  of  the  delicate  ne- 
gotiations then  in  progress;   that,  in  view 
of  the  proposition   the  company   had   pre- 
viously  made,    they   felt   assured,    if   they 
went  ahead,  the  company  would  pay  them 
for  their  services  when  the  results  were  laid 
before  the  stockholders ;  that  the  other  mem- 
bers of  the  board  were  constantly  consulted 
by  the  committee,  and,  while  there  was  no 
express  agreement  for  pay,  the  services  were 
rendered  in  the  expectation  that  in  a  proper 
way  and  at  a  proper  time  the  stockholders 
would  pay  for  them;  that  the  services  were 
unusual  and  beyond  the  line  of  the  duty  of  di- 
rectors, and,  had  there  been  a  majority  of  the 
board  not  interested,  a  contract  to  pay  for 
them  could  have  been  legally  made ;  that  the. 
company    was    without    means    to    employ 
agents,  and  could  not  have  paid  the  traveling 
expenses  even  of  the  committee;  that  in  the 
aggregate  they  had  given  months  of  their 
entire   time    to   the   business,    spending   in 
New  York  and  other  cities  weeks  consecu- 
tively;   that  the  Phoenix  Bridge  Company 
had  attached  the  property  of  the  company 
to  secure  their  claim  of  $250,000,  and  even 
the  lawyers  of  the  company  had  sued  out  at- 
tachments on  claims  aggregating  over  $31,- 
000,  and,  but  for  the  unprecedented  services 
of  the  committee,  and  their  furnishing  their 
own  means  and  personal  credit,  all  the  prop- 
erty of  the  company  would  have  been  sold 
out  under  the  hammer.     Believing  that  they 
had  a  legal  claim,  and  one  that,  under  the 
circumstances,  was  just  and  right,  the  com- 
mittee asked  $100,000  of  the  bonds  as  com- 
pensation for  the  services  they  had  rendered 
and  such  as  they  would  be  required  to  ren- 
der in  closing  up  the  contract  which  they 
had  made,  there  being  yet  much  to  be  done 
to  consummate  the  arrangement.     Thereup- 
on the  stockholders  adopted  a  resolution  de- 
claring it  to  be  the  sense  of  the  meeting  that 
the  committee  were  entitled  to  pay  for  the 
services  rendered  by  them  to  the  corpora- 
tion in  disposing  of  the  interest  of  the  com- 
pany in  the  bridge,  settling  the  claim  of  the 
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Phoenix  Bridge  Company,  and  other  serv- 
ices mentioned  in  the  report;  and,  inasmuch 
as  the  board  of  directors,  of  which  they  wer* 
members,  could  not  make  an  appropriation 
in  payment  of  their  services  without  au- 
thority from  the  stockholders,  the  director» 
were  authorized  to  deliver  to  them  100  of 
the  bonds  in  payment  of  their  services  when 
the  bonds  were  received  by  the.  officers  of  the 
company.    All   the   stockholders   voted    for 
this  resolution  who  were  present  or  repre- 
sented in  the  meeting,  except  the  estate  of 
Jacob  Krieger.    The  stockholders  who  were 
not  represented  in  the  meeting  afterwards 
ratified  and  confirmed  it;  so  l£at  the  only 
dissenting  stockholder  is  the  estate  of  Jacob 
Krieger,  the   assignee   deeming  it  a   mere 
gratuity  to  the  four  gentlemen  named,  and 
refusing,  for  that  reason,  to  vote  for  it.     The 
corporation  being  about  to  deliver  the  bonds^ 
the  assignee  of  Krieger  filed  this  suit  to  test 
the  right  of  the  committee  to  the  compensa- 
tion allowed  them,  insisting  that,  being  di- 
rectors, they  had  no  legal  claim  against  the 
corporation    for    the    services    rendered    by 
them,  and  that  the  action  of  the  stockhold- 
ers in  voting  them  the  $100,000  in  bonds 
was  only  a  donation.     The  court  below  sus- 
tained a  demurrer  to  their  answer,  and  en- 
tered judgment  in  bar  of  their  right  to  the 
bonds.     From  this  judgment  they  have  ap- 
pealed. 

Directors  are  not  entitled  to  compensation 
for  their  services  in  discharge  of  their  offi- 
cial duties,  unless  compensation  is  provided 
for  by  the  charter  or  by-laws;  nor  are  they 
entitled  to  payment  on  a  quantum  meruit 
for  the  performance  of  services  previously 
rendered  by  them  within  the  line  of  their 
duty  as  directors.  Kote  to  Ten  Eych  v.  Pofi- 
iiac,  O.  d  P.  A.  R.  Co.  (Mich.)  3  L.  R.  A. 
378.  But  this  rule  does  not  apply  where 
the  services  rendered  are  not  within  the 
scope  of  the  directors'  duty,  and  the  circum- 
stances are  such  as  to  imply  that  both  par- 
ties understood  they  were  to  be  paid  for. 
"A  bank  or  other  corporation  may  be  bound 
by  an  implied  contract  in  the  same  manner 
as  an  individual  may.  But  in  any  case  the 
mere  fact  that  valuable  services  are  ren- 
dered for  the  benefit  of  a  party  does  not 
make  him  liable  upon  an  implied  .promise 
to  pay  for  them.  It  often  happens  that  per- 
sons render  services  for  others  trhtch  all 
parties  understand  to  be  gratuitous.  Thus, 
directors  of  banks  and  of  many  other  corpo- 
rations usually  receive  no  compensation.  In 
such  cases,  however  valuable  the  services 
may  be^  the  law  does  not  raise  an  implied 
contract  to  pay  by  the  party  who  receives  the 
benefit  of  them.  To  render  such  party  li- 
able as  a  debtor  under  an  implied  promise, 
it  must  be  shown,  not  only  that  the  services 
were  valuable^  but  also  that  they  were  ren- 
dered under  such  circumstances  as  to.rais« 
the  fair  presumption  that  the  parties  in- 
tended and  understood  that  they  were  to  be 
paid  for;  or,  at  least,  the  circumstances 
were  such  that  a  reasonable  man  in  the  same 
situation  with  the  person  who  receives  and 
is  benefited  by  them  would  and  ought  to  un- 
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derstand  that  compensation  was  to  be  paid 
for  them."  Pew  v.  First  Nat.  Bank,  130 
Mass.  391.  In  Fitzgerald  d  M.  Constr.  Co. 
V.  Fitzgerald,  137  U.  S.  98,  34  L.  ed.  608,  11 
Sup.  Ct.  Rep.  36,  the  United  States  Supreme 
Court,  by  Chief  Justice  Fuller,  after  quoting 
the  above  with  approval  in  a  case  of  this 
sort,  adds:  "Tested  by  this  rule,  we  think 
that  the  court  fairly  left  it  to  the  jury  to 
determine  whether  Fitzgerald  rendered  serv- 
ices of  such  a  character  and  under  such  cir- 
cumstances that  he  was  entitled  to  claim 
compensation  therefor."  In  8anta  Clara 
Min.  A880.  V.  Meredith,  49  Md.  389,  33  Am. 
Rep.  264,  the  question  for  determination  was 
whether  a  director  of  a  corporation  could  re- 
cover for  services  rendered  it  without  an 
express  contract  of  employment.  In  affirm- 
ing a  judgment  for  the  plaintiff  the  court 
said:  "To  entitle  a  president  or  director 
of  a  corporation  to  recover  for  services  ren- 
dered his  corporation,  h^  must  prove  an  ex- 
press contract  of  employment,  if  the  services 
for  which  he  claims  compensation  are  with- 
in the  line  and  scope  of  his  duties  as  pres- 
ident or  director;  .  .  .  but  if  a  pres- 
ident or  director  of  a  corporation  renders 
services  to  his  corporation,  which  are  not 
within  the  scope  of,  and  are  not  required 
of  him  by,  his  duties  as  president  or  di- 
rector, but  are  such  as  are  properly  to  be 
performed  by  an  agent,  broker,  or  attorney, 
he  may  recover  compensation  for  such  ser- 
vices upon  an  implied  promise  [citing  au- 
thorities]. Agency  for  a  corporation  is  not 
required  to  be  shown  by  a  resolution  of  the 
board  of  directors,  or  other  written  evidence, 
but  it  may  be  inferred  from  facts  and  cir- 
cumstances." In  Deane  v.  Hodge,  35  Minn. 
146,  59  Am.  Rep.  321,  27  N.  VV.  917,  a  di- 
rector of  a  corporation  was  held  entitled  to 
recover  against  it  for  the  use  of  a  patent 
owned  by  him,  without  any  agreement  in 
words  that  it  was  to  be  paid  for.  Among 
other  things  the  court  said:  "A  man  has  a 
right  to  render  a  voluntary  service  or  give 
a  right  to  use  his  property  to  another,  with- 
out remuneration,  and  if  he  does  he  cannot 
afterwards  recover  for  such  services  or  use  of 
his  property;  but  it  does  not  follow  that  his 
mere  neglect  to  demand  a  specific  agreement 
for  compensation  or  to  forbid  the  use  of  his 
property  necessarily  deprives  him  of  his 
right  to  a  reasonable  remuneration.  .  .  . 
Where  the  evidence  fails  to  disclose  an  ex- 
press agreement  or  understanding,  the  law 
may  imply  a  contract  from  the  circum- 
stances or  acts  of  the  parties;  and,  where 
there  is  nothing  from  which  a  contrary  in- 
tention or  understanding  is  to  be  inferred, 
it  is  a  just  and  reasonable  presumption  that 
he  who  has  received  the  benefit  of  the  ser- 
vices or  property  of  another  impliedly  un« 
dertakes  to  make  compensation  therefor. 
'Implied  contracts  are  such  as  reason  and 
justice  dictate,  and  which,  therefore,  the 
law  presumes  that  every  man  has  contracted 
to  perform.' " 

These  principles  seem  to  us  to  control  this 
ease.  As  directors  of  the  East  End  Im- 
provement Company  it  was  the  duty  of  ap- 
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pellees  to  build  the  bridge,  and  carry  on  the 
business  of  the  corporation  incidental  there- 
to, with  the  means  placed  at  their  disposal 
by  the  stockholders.  It  was  not  incumbent 
on  them,  as  directors,  to  expend  their  per- 
sonal means  for  the  corporation,  or  to 
travel  to  distant  cities,  and  remain  there  for 
months,  in  efforts  to  sell  the  plant  of  the 
company.  When  they  entered  upon  negoti- 
ations for  the  sale  of  the  plant,  the  corpora- 
tion having  authorized  a  previous  commit- 
tee to  make  a  sale,  and  agreed  to  compensate 
them  for  their  services,  it  was  not  unrea- 
sonable in  appellees  to  expect  pay  for  their 
services  in  the  same  matter,  which  they  took 
up  just  where  the  other  committee  jfeft  it 
off;  and  as  it  involved  large  personal  outlays 
of  money  and  time,  as  well  as  the  assump- 
tion of  staggering  financial  obligations,  no 
one  could  reasonably  have  expect^  the  serv- 
ices to  be  gratuitous.  The  stockholders 
knew  they  were  on  the  verge  of  bankruptcy, 
and  they  could  not  fail  to  know,  when  the 
other  committee  was  discharged,  that  some- 
thing had  to  be  done  in  this  direction. 

That  no  express  contract  was  made  before- 
hand is  explained  by  the  fact  that  the  ap- 
pellees, being  members  of  the  directory, 
could  not  contract  with  themselves;  and 
from  the  peculiar  condition  of  the  company, 
and  the  nature  of  the  negotiations,  it  wai§ 
not  prudent  then  to  call  the  stockholders 
together.  When  the  stockholders  were 
called  together,  they  had  not  finished  their 
work.  The  compensation  voted  to  them 
covered  past  as  well  as  future  services;  and 
the  stockholders,  who  then  knew  best  the  cir- 
cumstances, and  whether  or  not,  in  justice 
and  right,  the  claim  should  be  paid,  having 
voted  for  its  payment,  the  court  will  not, 
in  the  absence  of  fraud  or  clear  mistake, 
substitute  its  judgment  for  theirs.  The 
settlement  of  an  existing  claim  is  always  a 
good  consideration  for  a  contract.  This  was 
such  a  contract  as  the  body  of  the  stock- 
holders clearly  had  the  authority  to  make, 
and,  there  being  a  quorum  of  the  stock- 
holders outside  of  the  stock  held  by  appel- 
lees, and  a  majority  of  this  quorum  having 
voted  for  it,  the  presumption  is  in  favor  of 
their  decision.  In  fact,  all  the  stockholders 
substantially,  except  Krieger's  estate,  in  one 
form  or  another,  voted  for  or  ratified  the 
settlement.  The  appellants  had  saved  the 
corporation  from  bankruptcy.  By  reason  of 
the  arrangements  they  had  made,  all  its 
debts  were  paid,  including  those  on  which 
Krieger's  estate  was  bound,  besides  the 
amount  due  to  it  for  money  he  had  advanced 
to  the  company;  and  in  addition  to  this  the 
stockholders  received  a  dividend  of  about  33 
per  cent  on  their  stock.  In  view  of  these 
facts,  it  seems  to  us  that  the  stockholders 
might  well  have  taken  the  action  they  did, 
under  the  golden  rule,  not  for  the  purpose 
of  conferring  a  donation,  but  for  the  pur* 
pose  of  doing  what,  as  honest  men,  they  had 
a  right  to  think  just  and  right  under  the 
circumstances.  It  was  a  question  they  had 
to  decide,  and,  they  having  decided  it, — pre- 
sumably according  to  what  they  thought  Just 
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and  right, — their  judgment,  if  fairly  exer- 
cised, must  control. 

We  have  examined  the  numerous  cases  to 
which  we  have  been  referred  by  the  learned 
counsel  for  appellee.  Xt  would  unduly  ex- 
tend this  opinion  to  notice  them  all,  but 
such  as  are  especially  relied  on  will  be  brief- 
ly considered.  Accommodation  Loan  d  8av, 
Fund  Asao.  v.  Stonemets,  lj  Pa.  534,  is  the 
leading  case.  There  Stonemctz  was  the  di- 
rector of  a  loan  association,  and  served  as 
chairman  of  the  committee  on  short  loans. 
There  was  no  contract  to  pay  him  for  his 
services,  and  the  stockholders  refused  to  pay 
him.  He  then  sued  for  his  services,  and  it 
was  held  that  he  could  not  recover,  because 
all  that  he  did  was  strictly  within  the  line 
of  his  duty  as  director,  and  there  was  neither 
a  moral  nor  a  legal  obligation  on  the  com- 
pany. Another  leading  case  relied  on  is 
New  York  d  N,  H,  R.  Co.  v.  Ketchum,  27 
Conn.  170.  In  that  case  Ketchum  claimed 
a  pass  over  the  road  for  certain  services 
rendered  by  him  when  he  was  director.  The 
stockholders  declined  to  recognize  his  right 
to  the  pass,  and  directed  it  to  be  canceled. 
He  then  filed  suit,  and  it  was  held  that  a 
part  of  his  services  were  rendered  by  him  as 
a  promoter  before  the  company  was  organ- 
ized, and  created  no  obligation  upon  the 
company,  and  that  the  rest  of  his  services 
fell  within  his  duty  as  director.  Another 
case  specially  relied  on  is  Cheeney  v.  Lafay- 
ette, B.  d  M.  R.  Co.  68  HI.  570,  18  Am.  Rep. 
584.  In  that  case  Cheeney  was  a  director 
and  a  member  of  the  executive  committee, 
und  as  such  rendered  services  for  which  he 
presented  a  claim  amounting  to  $4,000.  The 
executive  committee,  on  January  13,  1872, 
audited  the  claim.  Tlie  board  of  directors, 
on  January  31,  1872,  appropriated  $25,000 
to  pay  for  it  and  other  claims,  but  nothing 
was  paid  him.  He  then  filed  suit,  and  the 
company  resisted  a  recovery.  It  was  held 
that  part  of  his  services  were  within  the 
scope  of  his  duty  as  director,  and  that  part 
were  not;  that  as  to  the  former  he  could 
not  recover,  but  as  to  the  latter  he  could. 
The  law  is  stated  by  the  court  as  in  the  eases 
we  have  quoted,  but  it  is  applied  a  little 
more  strictly  in  determining  what  was  in 
the  line  of  his  duty  as  director  than  in  most 
of  the  other  cases.  Still,  there  was  no  ac- 
tion of  the  stockholders  in  that  case  settling 
the  matter  before  suit,  and  exercising 
the   undoubted   right   they   had   of    making 


peace  quickly,  and  so  keeping  out  of  court, 
avoiding  the  bad  effect  a  litigation  might 
have  had  on  the  interest  of  the  corporation. 
That  was  not  near  so  strong  a  case  as  this 
for  a  recovery  ex  equo  et  bono.  There  was  no 
reason  shown,  as  here,  why  a  contract  had 
not  been  made  beforehand.  The  corporation 
objected.  There  had  been  no  promise  to  pay 
a  preceding  committee.  The  services  were 
rendered  in  carrying  on  the  business  of  a 
going  concern,  and  were  all  performed.  The 
other  cases  relied  on  for  appellee  are  like 
these  three.  None  of  them  come  up  to  this 
case. 

'*As  a  general  rule,  a  contract  between  a 
corporation  and  its  directors  is  not  abso- 
lutely void,  but  voidable  at  the  election  of  the 
corporation.  Such  a  contract  does  not  nec- 
essarily require  any  independent  and  sub- 
stantive act  of  ratification,  but  it  may  be 
come  finally  established  as  a  valid  contract 
by  acquiescence.  The  right  to  avoid  it  may 
be  waived."  Kelley  v.  Newburyport  d  A. 
Horse  R.  Co.  141  Mass.  499,  6  N.  E.  748. 
When  appellants  reported  to  the  stockhold- 
ers what  they  had  done,  and  asked  the  cor- 
poration to  accept  the  contract  they  had 
made,  and  pay  them  for  their  services,  the 
stockliolders,  in  accepting  the  benefit  of  the 
contract,  and  thereby  securing  appellanU' 
services  in  completing  what  they  had  begun, 
took  the  benefit  with  the  burden.  After 
they  thus  acquiesced  in  the  action  of  the 
directors,  the  voidable  contract  arising  by 
implication  of  law  from  the  action  of  the  di- 
rectory, who  knew  all  the  facts,  became  final- 
ly established,  and  binding  on  the  corpora- 
tion. It  is  a  striking  fact  that,  not  only  did 
no  other  stockholders  complain,  but  even  t!ie 
assignee  of  Krieger  put  his  objection  on  the 
ground  that  he  must  discharge  a  legal  duty. 
The  corporation  does  not  object.  All  the 
bonds  have  been  delivered  but  the  sixteen 
supposed  to  cover  the  interests  of  Kr'tjycr  s 
estate.  Unanimity  in  corporate  matters  if 
not  required.  The  act  of  the  majority  with- 
in the  scope  of  their  authority  is  the  act  of 
the  corporation.  For  these  rea-sons  we  are 
of  the  opinion  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  answer  of  ap- 
pellants, and  that,  on  the  facts  shown,  the 
petition  should  be  dismissed. 

Judgment  reversed,  and  cause  remand eH 
for  further  proceedings  not  inconsistent  wilb 
this  opinion. 


liURYLAXD  COURT  OF  APPEALS. 


William  COLTON  et  al.,  Receivers  of  South 
Baltimore  Bank,  Appts., 

V. 

DOVER  PERPETUAL  BUILDING  &  TX)AN 
ASSOCIATION  OF  BALTLMORE. 

( Md ) 

1.     No  demand   for  a  depoiilt  In  an  In- 


solvent bank  la  necessary  as  a  condition 
of  making  a  set-off  of  the  deposit,  if  oiber- 
wlse  allowable,  against  a  note  of  the  depositor 
which  is  Qsffets  lo  the  hands  of  a  receiver  of 
the  tmnk. 
2.  The  fact  tbat  a  note  held  hy  a  re- 
celv«-r  of  an  insolvent  banic  as  assets  did  nnt 
mature  until  after  bta  appointment  does  not 


Note. — As  to  the  effect  of  the  Immaturity  of 
a  claim  at  the  time  insolvency  occurs,  on  the 
right  of  aet-off,  see  note  to  Fera  v.  Wickham 
4G  L.  R.  A. 


(N.  Y.)  17  L.  R.  A.  456:  also  Re  Hatch  (N.  T.) 
40  L.  R.  A.  604. 
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preTent  tMttlng  off  against  It  a  deposit  which  | 
the  maker  had  in  the  bank. 

S.  Tlie  rlfflit  to  aet  off  a  deposit  In  an 
Inaol^ent  bank  avalnat  a  note  of  tlie 
depositor  in  the  hands  of  a  receiver  is  not 
cnt  off  by  act  1896,  chap.  349,  art.  23,  I 
264a>  which  puts  a  recelyer  on  the  same 
basis  as  the  trustee  of  an  insolyent  natural 
person,  while  Code,  art.  47,  I  11,  provides  for 
the  distribution  of  insolvents'  estates  accord- 
ing to  the  principles  of  equity. 

4«  A  receiver  of  an  inaolvent  banlc 
does  not  oecnpy  tlie  position  of  a 
bona  flde  pnrcbaser  for  value  of  a  note 
included  in  the  assets,  which  matures  after 
his  appointment,  so  as  to  prevent  setting  off 
against  it  a  deposit  in  the  bank. 

(November  24,  1899.) 

APPEAL  by  receivers  of  the  South  Balti- 
more Bank  from  an  order  of  the  Circuit 
Court  No.  2  of  Baltimore  City  directing 
tiiem  to  allow  a  deposit  in  the  bank  afl  a  set- 
off to  the  receivers'  claim  against  the  depos- 
itors upon  a  promissory  note.      Affirm^, 

The  tacts  are  stated  in  the  opinion. 

Messrs.  William  8.  Bryan,  Jr.,  and 
Martia  Lebmayer,  for  appellants: 

The  duty  of  the  receivers  is  "to  wind  up 
the  affairs  of  the  corporation." 

The  deposit  of  the  building  association 
was  a  debt  due  to  it  by  the  bank. 

Hardy  ▼.  Chesapeake  Bank,  51  Md.  562, 
84  Am.  Rep.  325. 

By  act  1896,  chap.  349,  the  assets  of  this 
corporation  must  be  distributed  to  its  cred- 
itors as  insolvents'  assets  are  distributed  un- 
der article  47  of  the  Code,  that  is,  pro  rata. 

Code,  art.  47.  §  14. 

The  clear  and  imperative  duty  of  the  re- 
ceivers was  to  make  payment  proportional- 
ly to  all  the  depositors,  without  preference 
or  priority. 

The  building  association  could  not  at  any 
time  have  maintained  a  suit  against  the  bank 
for  the  amount  of  its  dieposit;  and  therefore 
it  could  not  have  used  it  as  a  set-off  in  an  ac- 
tion by  the  bank  on  the  note  which  it  held. 

1  Poe,  PI.  §  613;  Annan  v.  Houck,  4  Gill, 
325,  45  Am.  Dec.  133 ;  Marine  Bank  v.  Ful- 
ton County  Bank,  2  Wall.  256,  17  L.  ed. 
787;  3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  838; 
Hardy  v.  Chesapeake  Bank,  51  Md.  562,  34 
Am.  Rep.  325. 

As  no  demand  was  made  on  the  bank,  so 
there  could  have  been  no  offset  if  the  bank 
had  sued. 

A  trustee  in  insolvency  does  not  derive  his 
title  from  the  insolvent. 

Waters  v.  Dashiell,  1  Md.  471. 

It  is  the  right  and  duty  of  the  trustee  in 
insolvency  to  bring  suits  which  could  not 
have  been  brought  by  the  insolvent,  nor  by 
any  assignee  of  his. 

Ihid,;  Gardner  v.  Oamhrill  86  Md.  662, 

39  Atl.  318;  Broum  v.  Deford,  83  Md.  297, 
34  Atl.  788;  Gardner  v.  Lewis,  7  Gill,  378. 

After  the  commencement  of  insolvent  pro- 
ceedings no  creditor  can  acquire  a  lien;  one 
who  has  a  judgment  cannot  issue  a  fieri 
facias  or  attachment. 

Code,  art.  47,  §  11;  Gottschalk  v.  Smith, 
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74  Md.  560,  22  Atl.  401;  Balch  y.  Wilson, 
25  Minn.  299,  33  Am.  Rep.  467. 

A  claim  in  fayor  of  the  bank,  which  first 
matures  in  the  hands  of  the  receiver,  cannot 
be  subjected  by  way  of  set-off  to  a  claim 
which  existed  against  it  before  the  receiver's 
rights  accrued. 

Stephens  v.  Schuchmann,  32  Mo.  App. 
333;  Raxtun  y.  Bishop,  3  Wend.  13;  Wheel- 
ing Bridge  d  Terminal  R.  Co,  v.  Cochran, 
25  U.  S.  App.  306,  68  Fed.  Rep.  144,  15  C.  C. 
A.  321;  Clark  y.  Brockway,  3  Keyes,  13; 
Beach,  Receivers,  §§  702,  703,  705;  Re  Para- 
guassu  Steam  Tramroad  Co,  L.  R.  8  Ch.  254. 

Great  differences  exist  between  the  powers 
and  duties  of  these  receivers,  and  those  of 
ordinary  assignees  and  of  receivers  appoint- 
ed in  the  usual  course  of  equity  suits. 

Tyler  v.  Ahergh,  65  Md.  20,  3  Atl.  904; 
Ratcliffe  v.  Sangston,  18  Md.  383;  Luoke- 
myer  v.  Seltz,  61  Md.  324;  Gaither  y.  Stock- 
bridge,  67  Md.  222,  9  Atl.  632,  10  Atl.  309; 
Davis  v.  Gray,  16  Wall.  218,  21  L.  ed.  452; 
Booth  v.  Clark,  17  How.  322,  15  L.  ed.  164 ; 
High,  Receivers,  §  252 ;  United  States  Trust 
Co.  y.  Harris,  2  Bosw.  76;  Bosler  y.  Ex- 
change Bank,  4  Pa.  32,  45  Am.  Dec.  665; 
Williams  v.  Traphagen,  38  N.  J.  Eq.  57; 
Venango  Nat,  Bank  v,  Taylor,  56  Pa.  16; 
Osgood  V.  Ogden,  4  Kcyes,  70;  Chipman  v. 
Ninth  Nat.  Bank,  120  Pa.  86,  13  Atl.  707. 

Where  no  right  of  set-off  exists  when  an 
assignment  by  an  insolvent  debtor  for  the 
benefit  of  creditors  is  made,  it  cannot  arise 
afterwards  in  favor  of  one  indebted  to  the 
insolvent  estate  who  is  also  a  creditor. 

Fera  v.  Wickham,  135  N.  Y.  226,  17  L.  R. 
A.  456,  31  N.  E.  1028. 

A  bank  cannot  set  off  against  a  deposit  to 
the  credit  of  an  assignor  for  the  benefit  of 
creditors  a  note  held  by  it  against  him,  but 
not  due  at  the  time  of  the  assignment. 

Oatman  v.  Batavian  Bank,  77  Wis.  501, 
46  N.  W.  881 ;  Mechani^^*  Bank  v.  Stone,  115 
Mich.  648,  74  N.  W.  204;  Van  Dyck  v.  Mc- 
Quade,  85  N.  Y.  610;  Pranzen  v.  Zimm4fr,  90 
Hun,  104,  35  N.  Y.  Supp.  612;  Nettles  v. 
Huggins,  8  Rich.  L.  273 ;  Smith  v.  Moshy,  9 
Heisk.  501 ;  Lanier  v.  Gayoso  Sav,  Inst.  9 
Heisk.  506. 

Tlie  claim  for  an  equitable  set-off  rests  on 
no  foundation  whatever.  It  is  a  cardinal 
principle  in  equity,  as  well  as  in  law,  that 
there  can  be  no  set-off  unless  there  is  a  mu- 
tuality in  the  demand. 

Smith  y.  Washington  Gaslight  Co,  31  Md. 
17,  100  Am.  Dec.' 49;  Penniman  v.  Loney,  40 
Md.  475;  Smith  v.  Donnell,  9  Gill,  89;  Lind- 
say  v.  Jaclcson,  2  Paige,  582. 

Mr,  L.  P.  Hennlghansen,  for  appellee: 

In  equity  the  receivers  have  no  g^reater  or 
different  title  to  said  note,  as  against  the 
maker  thereof,  than  the  bank  would  have 
if  no  receivers  had  been  appointed  and  no 
insolvency  existed. 

Dowler  v.  Cushtoa,  27  Md.  367 ;  Van  Wag- 
oner V.  Paterson  Gaslight  Co.  23  N.  J.  L. 
283;  High,  Receivers,  §§  245-249;  Scott  v. 
Armstrong,  146  U.  S.  499,  36  L.  ed.  1059,  13 
Sup.  Ct.  Rep.  148;  Marshall  v.  Cooper,  43 
Md.  46;  Lindsay  v.  Jackson,  2  Paige,  581; 
Morse,    Banks    &  Banking,    2d  ed.    p.    50; 


890 


Maryland  Court  of  Appeals. 


Nov.* 


Piatt  V.  Bentley  (N.  Y.)  11  Am.  L.  Reg.  N. 
6.  171 ;  Bruyn  v.  Middle  Diat.  Bank,  9  Cow. 
415,  note. 

A  debt  which  is  not  yet  due  may  be  set  off 
against  one  which  is  already  due. 

Bump,  I^nkr.  10th  ed.  p.  91;  Re  City 
Bank  of  Sav.  Loan,  d  Discount,  6  Nat.  Bankr. 
Reg.  71,  Fed.  Cas.  No.  2,742;  Drake  v.  RoU 
lo,  4  Nat.  Bankr.  Reg.  689,  3  Biss.  273,  Fed. 
Cas.  No.  4,066. 

A  party  has  the  right  to  have  his  credit 
for  a  deposit  in  a  bankrupt  bank  set  off 
against  his  indebtedness  as  indorser  upon  a 
note  held  by  the  bank  and  duly  protested. 

Winalow  v.  BUss,  3  Lans.  220. 

If  the  debt  owing  to  the  bankrupt  is  not 
yet  due,  the  creditor  may  file  a  bill  in  equity 
to  obtain  the  set-off. 

Drake  v.  Rollo,  4  Nat.  Bankr.  Reg.  689, 
3  Biss.  273,  Fed.  Cas.  No.  4,066;  Waterman, 
Set-Off,  2d  ed.  §  131,  p.  151. 

Where  one  claiming  a  set-off  has  a  demand 
against  the  other  presently  payable,  and  the 
other  party  is  insolvent,  the  former  may 
claim  to  have  the  set-off  made,  though  the 
demand  of  his  adversary  against  him  has 
not  become  payable. 

Myers  v.  Davie,  22  N.  Y.  489. 

An  equitable  offset  which  the  debtor  to  a 
bank  had  at  the  time  the  bank  stopped  pay- 
ment is  not  altered  by  the  appointment  of  a 
receiver. 

Miller  v.  Franklin  Bank,  1  Paige,  444 ;  Re 
Middle  Diet,  Bank,  1  Paige,  585, 19  Am.  Dec. 
452;  Demmon  v.  Boyleton  Bank,  5  Cush. 
194;  Yardley  v.  Clothier,  3  U.  S.  App.  207, 
51  Fed.  Rep.  506,  2  C.  C.  A.  349,  17  L.  R. 
A.  462;  Armstrong  v.  Warner  (1892)  49 
Ohio  iSt.  376,  17  L.  R.  A.  466,  31  N.  E.  877; 
Dams  V.  Industrial  Mfg.  Co.  (1894)  114  N. 
C.  321,  23  L.  R.  A.  322,  19  S.  E.  371 ;  Piatt 
V.  Bentley  (N.  Y.)  11  Am.  L.  Reg.  N.  S.  171 ; 
Smith  V.  Felton,  43  N.  Y.  421 ;  Holhrook  v. 
American  F.  Ins.  Co.  6  Paige,  220:  Bcam- 
mon  V.  Kimball  (1875)  92  U.  S.  302,  23  L. 
ed.  483;  Re  Hatch  (1898)  155  N.  Y.  401,  40 
L.  R.  A.  604,  50  N.  E.  49 ;  Bmith  v.  Fox,  48 
N.  Y.  674;  Richards  v.  La  Tourette,  119  N. 
Y.  54,  23  N.  E.  531 ;  Rothschild  v.  Mack,  115 
N.  Y.  8,  21  N.  E.  726;  Scott  v.  Armstrong, 
146  U.  8.  499,  36  L.  ed.  1059,  13  Sup.  Ct. 
Rep.  148;  Finnell  v.  Veslit  (1855)  16  B. 
Mon.  351 ;  "Northampton  Bank  v.  Balliet,  8 
Watts  &  S.  311;  Aldrich  v.  Campbell 
(1855)  4  Gray,  284;  Jordan  v.  Sharlock,  84 
Pa.  366,  24  Am.  Rep.  198 ;  Morrow  v.  Bright, 
20  Mo.  298 ;  Smith  v.  Spengler,  83  Mo.  408. 

An  assignee  for  creditors  of  a  bank  takes 
subject  to  the  right  of  a  depositor  to  set  off 
a  deposit  against  a  note  not  yet  due. 

McCagg  v.  Woodman,  28  111.  84;  Clarke  v. 
Hawkins,  5  R.  I.  219;  Skiles  v.  Houston 
(1885)   110  Pa.  254«  2  Atl.  30. 

Boyd,  J.,  delivered  the  opinion  of  the 
court: 

A  bill  was  filed  in  the  court  below  against 
the  South  Baltimore  Bank,  a  corporation  of 
this  state,  on  the  24th  day  of  February, 
1898,  asking  for  the  appointment  of  a  re- 
ceiver and  that  the  bank  be  declared  insol- 
vent. An  answer  was  filed  the  same  day,  ad- 
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mitting  that  the  bank  was  insolvent,  and 
consenting  to  the  appointment  of  a  receiver. 
One  of  the  appellants  was  appointed  on  that 
day,  and  afterwards  the  other  was  appointed 
coreceiver.  On  the  1st  day  of  June,  1898,  a 
decree  was  passed  adjudicating  the  bank  in- 
solvent, and  determining  it  was  so  when  this 
bill  was  filed.  The  receivers  proceeded  with 
the  discharge  of  their  duties,  and  in  due 
course  the  ca.se  was  referred  to  the  auditor 
to  state  an  account  distributing  the  assets 
of  the  bank. 

When  the  bill  was  filed  the  bank  held  a 
promissory  note  of  the  appellee  for  $1,000 
which  became  due  on  March  2,  1808,  and  the 
appellee  had  a  deposit  with  the  bai^  of 
$357.25.  At  the  maturity  of  the  note  the 
appellee  tendered  the  receiver  then  in  office 
the  sum  of  $642.75  in  payment  of  said  note, 
claiming  the  amount  of  the  deposit  as  a  set- 
off, and  demanded  the  note,  but  the  receiver 
refused  to  accept  that  amount.  Subsequent- 
ly that  sum  was  accepted  under  an  agree- 
ment that  it  should  be  credited  on  the  note 
without  prejudice  to  the  receiver's  claim  for 
the  balance,  and  that  no  suit  should  be  insti- 
tuted until  it  was  determined  whether  the 
appellee  was  entitled  to  set  off  the  deposit 
against  the  balance  due  on  the  note. 

The  auditor  refused  to  allow  the  set-off, 
but  -distributed  to  the  appellee  its  propor- 
tion dividend  as  a  creditor.  Exceptions 
were  filed  to  the  audit,  which  were  main- 
tained, and  a  decretal  order  was  passed  di- 
recting the  receivers  to  allow  the  association 
the  deposit  as  a  set-off  against  the  balance 
due  on  the  note.  From  that  order  this  ap- 
peal was  taken  by  the  receivers  with  the  per- 
mission of  the  court,  it  being  represented 
that  there  were  a  number  of  other  claims 
that  would  be  affected  by  the  decision. 

The  question,  therefore,  to  be  determined 
by  us  is  whether  the  appellee  is  entitled  to 
set  off  the  amount  of  its  deposit  with  the 
bank  at  the  time  of  its  failure  against  the 
balance  due  on  the  note,  under  the  circum- 
stances we  have  stated.  Several  reasons 
have  been  assigned  by  the  appellants  in  sup- 
port of  the  position  that  the  appellee  is  only 
entitled  to  receive  a  distribution  on  the 
amount  of  the  deposit,  as  other  creditors  are. 

One  ground  relied  on  at  the  argument  was 
that  a  depositor  in  a  bank  cannot  maintain 
a  suit  for  his  deposit  unless  he  has  previous- 
ly made  a  demand  for  it,  and  that  no  de- 
mand was  made  in  this  case.  "It  is  now 
perfectly  well  settled  that  the  relation  be- 
tween banker  and  customer,  who  pays  money 
into  the  bank,  or  to  whose  credit  money  is 
received  there  on  deposit,  is  the  ordinary  re- 
lation of  debtor  and  creditor"  (Hardy  v. 
Chesapeake  Bank,  51  Md.  585,  34  Am.  Rep. 
325)  ;  and  it  is  equally  well  settled  that  a 
depositor  cannot,  as  a  general  rule,  maintain 
an  action  to  recover  his  deposit  until  he  has 
first  ma4e  a  demand  for  its  payment.  3  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  838.  But  while 
that  is  true,  there  may  be  circumstances  un- 
der which  no  demand  is  necessary  prior  to 
bringing  suit,  and  on  page  839  of  the  volume 
of  the  Encylopsedia  of  Law,  above  referred 
to,  it  is  said,  that  "where  the  bank  has  sut- 
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pended,  or  where  for  aDj  other  reason  it 
-would  be  manifestly  futile  to  make  demand, 
none  need  be  made." 

In  the  case  of  Planters*  Bank  v.  Farmers* 
4:  M.  Bank,  8  Gill  &  J.  449,  it  was  held  that 
the  necessity  for  a  demand  ^ould  be  dis- 
pensed with  by  the  suspension  of  specie  pay- 
ments and  discontinuance  of  banking  opera- 
lions  by  the  bank,  provided  those  acts  were 
known  to  the  plaintiff,  and  from  the  time  of 
«uch  knowledge  the  statute  of  limitations 
would  begin  to  run.  It  would  have  been 
"manifestly  futile  to  make  demand"  on  the 
bank,  or  the  receiver,  for  the  amount  of  de- 
posit; and  if  the  appellee  had  sued,  the  fact 
that  a  demand  was  not  previously  made 
would  not  have  defeated  the  action. 

If  the  bank  had  not  failed,  and  had  sued 
the  appellee  for  the  amount  of  the  note,  it 
would  not  have  been  necessary  for  the  lat- 
ter to  have  proved  a  demand  for  the  deposit 
prior  to  the  time  suit  was  instituted  by  the 
lank.  A  defendant  can  set  off  against  a 
plaintiff's  demand  a  note  of  the  plaintiff 
which  matured  after  the  commencement  of 
the  action.  Clarke  v.  Magruder,  2  Harr.  & 
J.  77.  As  early  as  Whittington  v.  Farm- 
-ers*  Bank,  5  Harr.  &  J.  489,  our  predecessors 
held  that  the  defendant  in  an  action  by  a 
'ba.nk.  on  a  promissory  note  against  him  may 
«et  off  against  the  claim  of  the  bank  any 
money  he  has  in  bank;  and  it  is  not  inti- 
mated that  a  previous  demand  was  neces- 
-sary  in  order  to  enable  him  to  do  so. 

Tlie  bank  being  a  debtor  to  the  deposit- 
or, the  right  to  set  off  such  deposit  is  with- 
in the  very  terms  of  our  statute,  and  hence 
in  a  suit  by  the  bank  the  claim  for  the  de- 
posit can  be  set  off,  although  no  previous  de- 
mand for  it  has  been  made.  That  being  so, 
it  would  seem  to  be  clear  that  no  demand 
would  be  necessary  in  order  to  enable  the  de- 
fendant to  set  off  the  amount  of  the  deposit 
against  a  claim  made  by  the  receiver  of  the 
Iwok,  if  there  be  no  other  reason  for  not  al- 
lowing it. 

In  Morec  on  Banks  &  Banking,  2d  ed.  p.  50, 
it  is  said:  "Where  the  bank  itself  stops  pay- 
ment and  becomes  insolvent  the  customer 
may  avail  himself,  in  set-off  against  his  in- 
debtedness to  the  bank,  of  any  indebtedness 
-of  the  bank  to  himself, — as,  for  example,  the 
balance  due  him  on  his  deposit  account.  So 
also  even  though  the  debt  to  him  has  not 
matured  at  the  time  of  insolvency."  This 
may  be  done,  whether  a  demand  ]iad  or  had 
not  been  previously  made.  Fort  v.  McCul- 
ly,  59  Barb.  87;  Seymour  v.  Dunham,  24 
Hun,  93. 

2.  We  come,  then,  to  the  main  question  in 
the  case.  It  is  argued  that  to  allow  the 
set-off  would  be,  in  effect,  to  give  the  appel- 
lee a  preference  over  the  other  creditors  of 
the  bank,  and  that  it  is  the  duty  of  the  re- 
•ceivers  to  distribute  the  assets  pro  rata,  and 
not  to  pay  in  full  any  one  creditor.  If  the 
appellee  was  merely  a  creditor,  that  argu- 
ment might  prevail,  but  that  was  not  the  re- 
lation tlMtt  existed  between  the  two.  The 
appellee  was  not  only  a  creditor  to  the 
amount  of  its  deposit,  but  it  was  a  debtor 
to  the  amount  of  the  note  held  by  the  bank. 
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Its  debit  was  larger  than  its  credit,  and  if 
the  bank  had  not  failed  it  could  only  have 
recovered  the  difference  between  the  two. 

Do  the  receivers  occupy  any  better  posi- 
tion? The  general  rule  undoubtedly  is 
that  a  receiver  takes  subject  to  set-offs 
which  the  defendant  might  have  set  up 
against  the  original  owner.  See  22  Am.  & 
Eng.  Enc.  Law,  p.  308,  and  note  to  Merrill 
V.  Cape  Ann  Granite  Co.  (Mass.)  23  L.  R. 
A.  313,  where  many  authorities  are  collected. 
There  are  some  exceptions  to  the  rule,  one 
of  which  may  be  mentioned,  although  not 
directly  involved  in  the  case,  as  some  of  the 
authorities  cited  by  the  appellants  are  to 
that  point,  and  that  is,  that  a  claim  obtained 
after  the  commencement  of  the  proceedings 
which  resulted  in  the  appointment  of  a  re- 
ceiver should  not  be  allowed  as  a  set-off,  un- 
less there  be  some  statute  authorizing  it  to 
be  done. 

In  this  case,  however,  the  debt  was  due 
by  the  bank  to  the  appellee  before  the  pro- 
ceedings under  which  the  appellants  were  ap- 
pointed were  instituted.  As  we  have  seen, 
the  relation  of  debtor  and  creditor  existed, 
and  the  question  discussed  above  as  to 
whether  denmnd  must  be  made  before  suit 
can  be  brought  does  not  in  any  wise  reflect 
upon  the  question  of  indebtedness,  but  only 
on  the  right  to  sue  for  the  indebtedness  be- 
fore demand  is  made. 

But  it  is  said  on  behalf  of  the  appellants 
that,  inasmuch  as  the  note  fell  due  after  the 
appointment  of  the  first  receiver,  he  took  it 
free  from  all  equities,  just  as  a  bona  fide 
purchaser  for  value  would  have  done,  and 
that  a  claim  in  favor  of  the  bank,  which  did 
not  mature  until  in  the  hantis  of  the  receiv- 
er, is  not  subject  to  a  set-off  by  a  claim 
which  existed  against  the  bank  before  the  re- 
ceiver's rights  accrued.  In  short,  that  in 
one  case  the  debt  is  due  by  the  bank  to  the 
customer,  and  in  the  other  by  the  customer 
to  the  receiver.  If  that  were  strictly  cor- 
rect there  would  be  some  ground  for  the  con- 
tention; for  if,  for  example,  the  appellee 
had  purchased  some  property  from  the  re- 
ceiver, it  would  not  be  permitted  to  set  off 
its  claim  against  such  indebtedness  to  the  re- 
ceiver, for  it  would  thereby  not  only  obtain 
an  unwarranted  preference  over  other  credit- 
ors, but  it  would  prevent  a  proper  settlement 
of  the  insolvent  estate,  and,  moreover,  they 
would  not  be  mutual  claims.  But  when  the 
receiver  was  appointed  he  took  the  assets 
of  the  bai^,  and  amongst  those  assets  was 
this  note.  It  was  a  debt  already  incurred  by 
the  appellee  and  payable  to  the  bank  when 
due.  By  reason  of  the  fact  that  it  was  pay- 
able to  and  held  by  the  bank  it  was  an  asset 
that  became  vested  in  the  receiver,  and  he 
took  it  subject  to  the  equities  existing  be- 
tween the  appellee  and  the  bank. 

Although  there  are  some  authorities  to  the 
contrary,  the  great  weight  of  authority  is  to 
the  effect  that  the  fact  that  the  claim  thus 
held  by  the  receiver  does  not  mature  until 
after  his  appointment  does  not  prevent  a  de- 
fendant from  using  his  claim  as  a  set-off. 
Among  other  decisions  are  Berry  v.  Brett, 
6  Bosw.  027;  Scott  v.  Armstrong,  146  U.  S. 
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499,  36  L.  ed.  1059,  13  Sup.  Ct  Rep.  148; 
Plait  V.  Beniley  (N.  Y.)  11  Am.  L.  Reg.  N. 
S.  171 ;  Re  Hatch,  166  N.  Y.  401,  40  L.  R.  A. 
664,  50  li.  £.  49;  yorthampton  Bank  v. 
Balliet,  8  Watts  &  S.  311 ;  Aldrich  v.  Camp- 
hell,  4  Gray,  284;  Smith  ▼.  Spengler,  83  Mo. 
408;  McCagg  v.  Woodman,  28  111.  84;  Arm- 
strong  v.  Warner,  49  Ohio  St  376,  17  L.  R. 
A.  466,  31  N.  E.  877 ;  Yardley  v.  Clothier,  3 
U.  S.  App.  207,  51  Fed.  Rep.  606,  2  C.  C. 
A.  340,  17  L.  R.  A.  462;  Skiles  v.  Houston, 
110  Pa.  254,  2  Atl.  30.  See  also. note  to  Fera 
V.  Wickham  (N.  Y.)  17  L.  R.  A.  456.  Some 
of  these  cases  make  a  distinction  between  a 
technical  set-off  in  suits  at  law  and  cross- 
demands  allowed  by  courts  of  equity;  but, 
as  we  are  now  considering  a  distribution  in 
a  court  of  equity,  all  of  the  cases  can. prop- 
erly be  referred  to  here. 

3.  But  it  is  contended  by  the  appellant, 
that,  if  it  be  conceded  that  the  general  rule 
is  as  we  have  stated  about  the  rights  of  the 
receivers,  they  occupy  a  different  position  by 
reason  of  our  statute.  Section  264a  of  ar- 
tide  23  (act  of  1896,  chap.  349)  provides 
that  when  a  corporation  has  been  determined 
or  proved  to  be  insolvent  and  dissolved  in 
accordance  with  §  264,  "all  of  its  property 
and  assets  of  every  description  shall  be  dis- 
tributed to  the  creditors  of  said  corporation 
in  the  same  manner  that  the  property  and 
assets  of  an  insolvent  debtor  are  distributed 
under  the  provisions  of  article  47  of  the 
Code.  .  .  .  And  the  date  of  the  filing  of 
the  bill  against  such  corporation,  upon  which 
it  may  be  dissolved,  shall  be  taken  and 
treated,  for  the  purpose  of  determining  the 
validity  of  preferences,  and  for  all  other  pur- 
poses, as  the  date  of  the  filing  of  the  petition 
in  insolvency  by  or  against  a  natural  per- 
son." In  short,  receivers  of  corporations 
that  are  dissolved  under  that  statute  are 
placed  on  the  same  basis  as  trustees  in  insol- 
vency of  natural  persons,  and  the  date  of  fil- 
ing the  bill  is  the  time  fixed  to  determine 
the  status  of  the  parties  affected  by  it.  But 
section  11  of  article  47  of  the  Code  provides 
that  "the  estates  of  the  insolvent  shall  be 
distributed,  under  the  order  of  the  court,  ac- 
cording to  the  principles  of  equity."  While 
set-off  in  equity  is  generally  governed  by  the 
same  principles  as  at  law,  courts  of  equity 
sometimes  allow  a  set-off  where  for  some 
technical  reason  it  could  not  be  allowed  at 
law.  The  insolvency  of  the  party  against 
wham  it  is  claimed  frequently  affords  equi- 
talble  ground  for  allowing  it.  A  technical 
set-off  is  wholly  of  statutory  origin,  but 
courts  of  equity  exercise  an  original  jurisdic- 
tion over  the  subject,  and  will,  when  reason 
and  justice  require  it,  enforce  a  counter- 
claim, though  not  within  the  letter  of  the 
statute.  Smith  v.  Donnelly  9  Gill,  84,  and 
Manning  v.  Thurston,  59  Md.  218,  are  in- 
stances of  such  equitable  relief. 

It  would  sometimes  work  great  injustice 
to  customers  of  banks  if  they  should  be  re- 
quired to  pay  in  full  their  indebtedness  to 
the  bank,  and  only  receive  a  dividemd  on 
their  deposits.  A  customer  might,  from 
time  to  time  make  deposits  in  bank  with  a 
view  to  nteet  his  note  held  by  it,  and  it 
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would  manifestly  be  a  great  hardship,  if,  un- 
der those  circumstances,  he  could  not  apply 
his  deposit  towards  the  payment  of  the  note, 
because  the  bank  had  failed  and  a  receiver 
had  been  appointed.  A  court  of  equity 
would  certainly  not  permit  such  unjust  re- 
sults in  the  distribution  of  funds  before  it, 
if  such  facta  were  proved;  and  although  in 
this  case  there  is  no  evidence  that  the  depos- 
it was  made  with  special  reference  to  the 
maturity  of  the  note,  yet,  as  it  became  due 
a  few  days  after  the  receiver  was  appointed, 
it  might  well  be  inferred  that  the  appellee 
hod  that  fact  in  view  in  making  the  deposits. 
If  the  bank  had  not  failed  it  could  have  ap- 
plied the  deposit  of  the  appellee  towards  the 
payment  of  the  note  (3  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  828  and  835;  Miller  v.  Farm- 
ers' (£  M,  Bank,  30  Md.  392),  and  it  would 
be  unreasonable  to  permit  a  receiver  of  an 
insolvent  bank  to  collect  the  note  in  full 
without  allowing  the  set-off,  particularly  as 
the  bank  had  a  lien  on  the  deposits.  "The 
bank  holds  a  lien  upon  the  deposits  in  its 
hands  to  secure  the  repayment  of  the  depos- 
itor's indebtedness,  and  may  enforce  that 
lien  as  the  debts  mature,  by  applying  the 
debtor *s  deposits  upon  them,  thus  setting  the 
two  off  against  each  other."  3  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  835;  Miller  v.  Farmers' 
d  M,  Bank,  30  Md.  392.  If  the  appellee  was 
not  financially  responsible,  and  had  attempt- 
ed to  assign  its  claim  for  deposits  against 
the  bank  to  a  third  person,  could  there  have 
been  any  question  about  the  right  of  the  re- 
ceiver to  insist  upon  the  applioation  of  the 
deposit  to  the  payment  of  the  note?  Clear- 
ly not,  as  the  assignee  of  the  claim  would 
have  taken  it  subject  to  equities  existing  be- 
tween the  appellee  and  the  bank,  and  a  court 
of  equity  would  have  protected  the  bank  or 
its  representatiA'^es,  the  receivers.  Marshall 
V.  Cooper,  43  Md.  46.  It  would  seem  clear, 
then,  that  at  least  in  equity  the  deposit 
should  be  allowed  as  a  counterclaim  or  set- 
off. 

But  even  at  law  it  should  be  allowed 
against  the  receivers.  It  is  true  that  a  tru:^- 
tee  appointed  under  our  in-solvent  laws  does 
not  occupy  precisely  the  same  position  that 
an  ordinary  trustee  under  a  conventional 
deed  of  trust  does,  as  he  has  greater  powers 
and  represents  the  creditors.  He  can,  for 
example,  have  a  deed  made  by  the  insolvent 
in  fraud  of  his  creditors  set  aside,  which  an 
assignee  under  a  voluntary  deed  of  trust  can- 
not do,  because  the  latter  can  only  do  what 
his  assignor  could.  But  the  insolvent  law 
does  not  vest  him  with  such  power  as  would 
enable  him  to  collect  more  than  is  actuallv 

• 

due  the  insolvent,  and  there  was  only  actual- 
ly due  the  balance  between  the  two  accounts. 
"All  the  property  of  every  description,  rights 
and  claims  of  the  insolvent"  vest  in  the 
trustee,  and  if  the  insolvent  Ims  disposed  of 
any  of  his  property  in  violation  otf  the  in- 
solvent law  it  is  void,  and  the  trustee  can 
recover  it. 

It  could  not  be  successfully  contended  that 
the  creditors  of  an  insolvent  could  deprive 
one  who  owes  the  insolvent  of  the  ^Ight  of 
set-off,  and  how  can  the  trustee  \'>ho  repie- 
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sents  tliem  do  so?  Nor  can  he  avoid  the 
right  of  set-off  on  the  theory  that  he  occupies 
the  position  of  a  bona  fide  purchaser  for 
value.  Hcuvtun  v.  Bishop,  3  Wend.  13,  re- 
ferred to  by  the  appellants,  tends  to  sustain 
that  position,  but  that  case  has  not  met  with 
approval.  See  note  to  Fera  v.  Wickham 
(N.  Y.)  17  L.  R..A.  458.  In  Dowler  v. 
CushtcGy  27  Md.  354,  this  court  quoted  with 
appro vaJ  from  Van  Wagoner  v.  Pater non 
Gaslight  Co,  23  N.  J.  L.  291,  that  "the  rule 
pervades  both  bankrupt  and  insolvent  laws 
founded  on  general  principles  of  equity,  that 
all  cross-demands,  whether  connected  or  in- 
dependent, provided  they  be  mutual,  as  be- 
tween the  bankrupt  or  the  insolvent  and  the 
creditor,  shall  be  set  off,  and  the  balance  only 
shall  be  deemed  the  indebtedness  on  one  side 
or  the  other.  The  assignees  take  a  bank- 
rupt's property  in  the  same  condition,  and 
t^ubject  to  the  same  burdens,  as  the  bank- 
rupt himself  held  it.  And  the  rule  rests  on 
the  principle  that  the  assignees  are  consid- 
ered, not  as  purchasers  for  a  valuable  con- 
sideration, but  as  voluntary  assignees  and 
personal  representatives,  and  are  therefore 
distinguished  from  particular  assignees." 

Although  fully  recognizing  the  distinction 
between  the  trustee  of  an  insolvent  and  one 
appointed  by  the  debtor  in  a  deed  of  trust, 
ns  made  by  this  court  in  previous  cases,  we 
cannot  adopt  the  view  urged  upon  us  that 
the  former  is  to  be  regarded  as  a  bona  fide 
purchaser  for  value  of  the  assets  that  come 
into  his  hands,  and  thereby  permit  him  to 
deprive  a  debtor  of  such  a  right  as  that  to 
set  off  a  debt  due  by  the  insolvent  prior  to 
the  institution  of  the  insolvent  proceedings; 
and  we  find  nothing  in  our  statute  or  in  the 
authorities  we  feel  called  upon  to  follow,  to 
cause  us  to  reach  a  conclusion  that,  in  our 
opinion,  would  work  such  manifest  injustice. 
It  is  not  claimed  that  a  receiver  appointed 
under  the  statute  referred  to  can  occupy  any 
better  position  than  an  insolvent  trustee,  and 
for  the  reasons  we  have  given  we  will  affirm 
the  order  of  the  court  appealed  from. 

Order  affirmed,  the  costs  to  be  paid  out  of 
the  insolvent  estate. 


Theodore  LUMAN,  Clerk  of  Circuit  Court 
for  Allegany  County,  Appt., 

V, 

HITCHINS     BROTHERS     COMPANY     of 

Frostburg. 


( 


Md. 
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1.  A  Btatnte  prohibit  In  v  corporations 
to  have  any  Interest  In  any  store  or  mer* 
cbandise  business,  while  the  title  mentions 
only  sales  to  employees.  Is  in  violation  ol  tbe 
constitutional  provision  which  requires  every 
act  to  embrace  but  one  subject,  which  shall 
be  described  in  the  title. 


2.  Corporations  as  ^rell  as  Individ vala 
are  entitled  to  equal  protection  of  the 

laws,  under  U.  B.  Const.  14th  Amend. 

8.  Classification  of  persons  by  a  statute 
which  restricts  one  class  only  must  not  be 
arbitrary  or  unreasonable,  but  must  rest  up- 
on some  difference  which  bears  a  reasonable 
and  Just  relation  to  the  act  In  respect  to 
which  the  classlflcation  Is  proposed. 

4.  A  statute  problbltlnir  any  officer  of 
a  railroad  or  mlulnir  corporation  to 
conduct  or  be  Interested  In  any  Tjiercantlle 
business  -In  a  certain  county,  without  maklngr 
such  a  restriction  on  the  officers  of  other  cor- 
porations, is  In  violation  of  the  constitutional 
guaranty  of  the  equal  protection  of  the  laws. 

(November  23,  1800.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Allegany  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  the  penalty  for  violation  of  a  stet- 
ute  prohibiting  officers  of  railroads  and  min- 
ing companies  from  selling  or  bartering 
goods.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  M.  Lnman  and  Robert  K.. 
Henderson,  for  appellant: 

The  power  of  the  legislature  is  supreme^ 
unless  expressly  limited  by  (1)  the  Consti- 
tution of  the  United  States,  or  (2)  the  Con- 
stitution of  the  state. 

Hawthorn  v.  People,  109  111.  304,  50  Am. 
Rep.  610;  Cooley,  Const.  Lim.  chap.  5,  and 
cases  cited. 

If  a  contract  is  formed  by  the  charter,  it 
may  be  amended  at  will,  under  the  power 
reserved  to  the  legislature. 

Sprigg  v.  Western  Teleg.  Co.  46  Md.  77. 

The  state  can  in  the  original  charter,  and 
therefore  in  any  amendment,  in  its  unlim- 
ited power  over  corporations,  say  that  cer- 
tain persons  cannot  hold  stock  therein.  It 
can,  therefore,  by  a  general  law  which  is  in 
effect  an  amendment  to  the  charter  of  every 
corporation  of  a  certain  character,  accom- 
plish the  same  purpose. 

State  V.  "Northern  C.  R.  Co.  44  Md.  167; 
Shaffer  v.  Union  Min.  Co.  55  Md.  79. 

It  can  absolutely  wipe  out  the  corpora- 
tion at  any  time.  Why,  then,  cannot  the- 
legislature  say  no  railroad  or  mining  corpo- 
ration, or  officer  thereof,  can  have  any  in- 
terest in  a  general  store? 

American  Coal  Co.  v.  Consolidation  Coal 
Co.  46  Md.  15;  Hancock  v.  Yader,  121  Ind. 
366,  6  L.  R.  A.  576,  23  N.  E.  253. 

Even  if  the  contract  were  between  indi- 
viduals, and  were  in  the  category  of  the 
strictest  legal  contracts,  it  must  be  subject 
to  the  police  power  of  the  state. 

"New  Orleans  Gaslight  Co.  v.  Louisian/t 
Light  d  H.  P.  <£•  Mfg.  Co.  115  U.  S.  650,  2& 
L.  ed.  516,  6  Sup.  Ct.  Rep.  252;  Boston  Beer 
Co.  V.  Massachusetts,  97  U.  S.  25,  24  L.  ed. 
989;  Boyd  v.  Alabama,  94  U.  S.  645,  24  L. 
ed.  302 ;  Blaughter-House  Cases,  83  U.  S.  36, 


Nona. — As  to  the  validity  and  effect  of  stat- 
utes requiring  wages  to  be  paid  In  lawful 
money,  see  note  to  Avent-Beattyvllle  Coal  Co. 
V.  Com.  (Ky.)  28  L.  R.  A.  273. 

As  to  equal  privileges  and  protection,  see 
46  L.  R.  A. 


Louisville  Safety  Vault  &  T.  Co.  v.  Louisville 
&.  N.  R.  Co.  (Ky.)  14  L.  R.  A.  570,  and  note. 

For  constitutionality  of  statutes  restricting 
contracts  and  business,  see  note  to  State  v. 
Loomis  (Mo.)  21  L.  R.  A.  789. 
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Mabylajid  Court  of  Appeals. 


Not., 


21  L.  ed.  394;  People  v.  GilUon,  109  N.  Y. 
401,  17  N.  E.  343;  AtLstin  v.  Murray,  16 
Pick.  121;  Com.  v.  Alger,  7  Cush.  53;  To- 
ledo, W.  d  W.  R.  Co,  V.  Jacksonville,  67  111. 
;$/,  16  Am.  Kep.  611. 

If  the  merchandising  corporation  is  the 
absolute  creature  of  the  legislature,  the  leg- 
islature can  require  any  sort  of  oath  as 
requisite  to  a  license.  The  company  has  "no 
inherent  or  natural  rights,  like  a  citizen." 

Shaffer  v.  Union  Min,  Co.  55  Md.  77. 

The  law  is  not  void  because  of  defects  in 
its  title. 

Davis  v.  State,  7  Md.  160,  61  Am.  Dec. 
.331 ;  Parkinson  v.  State,  14  Md.  184,  74  Am. 
Dec.  522;  Scharf  v.  Tasker,  73  Md.  383,  21 
Atl.  66;  Lacey  v.  Palmer,  93  Va.  169,  31  L. 
R.  A.  822,  24  S.  E.  930;  Hawthorn  v.  Peo- 
ple, 109  111.  302,  60  Am.  Rep.  610;  Plummer 
V.  People,  74  111.  361 ;  Drennen  v.  Banks,  80 
Md.  310,  30  Atl.  664;  State  v.  Applegarth, 
81  Md.  293,  28  L.  R.  A.  812,  31  Atl.  961; 
t'ohn  V.  People,  149  111.  486,  23  L.  R.  A.  821, 
37  N.  E.  60. 

Messrs,  William  C.  Deveoinoii  and 
Benjamin  A.  Riohmond,  for  appellee : 

To  forbid  an  individual  or  a  class  the 
right  to  the  acquisition  or  enjoyment  of 
property,  in  such  manner  as  should  be  per- 
mitted to  the  community  at  large,  would  be 
to  deprive  them  of  liberty  in  particulars  of 
primary  importance  to  their  pursuit  of  hap- 
piness. 

Shaffer  v.  Union  Min,  Co.  55  Md.  80; 
Cooley,  Const.  Lim.  121. 

The  right  to  follow  any  of  the  common  oc- 
cupations of  life  is  inalienable. 

Allgeyer  r,  Louisiana,  165  U.  S.  589,  41 
L.  ed.  835,  17  Sup.  Ct.  Rep.  427;  State 
€x  rel,  Clark  v.  Maryland  Inst,  for  Promo- 
lion  of  Mechanic  Arts,  87  Md.  660,  41  Atl. 
126;  Ulman  v.  Baltimore,  72  Md.  592,  11 
L.  R.  A.  224,  20  Atl.  141. 

Persons  and  corporations  wholly  inno- 
cent of  the  supposed  evil  intended  to  be  af- 
fected by  the  act  are  deprived  of  their  lib- 
erty and  their  property,  hampered  in  their 
business,  and  their  contracts  broken  up,  by 
one  broad,  sweeping  act  of  4he  legislature. 

Such  legislation  is  unconstitutional  and 
vicious. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
People  V.  Marx,  99  N.  Y.  377,  52  Am.  Rep. 
34,  2  N.  E.  29;  People  v.  Gillson,  109  N.  Y. 
389,  17  N.  E.  343 ;  Long  v.  State,  74  Md.  572, 
12  L.  R.  A.  425,  22  Atl.  4 ;  Butchers'  Union  S, 
Ji.  d  L.  S.  L.  Co.  V.  Crescent  City  L.  S.  L.  d 
S.  H.  Co.  Ill  U.  S.  746,  28  L.  ed.  685,  4  Sup. 
Ct.  Rep.  662;  Toledo,  W.  d  W.  R.  Co.  v. 
Jacksonville,  67  111.  37,  16  Am.  Rep.  611; 
Millett  V.  People,  117  III.  294,  57  Am.  Rep. 
869,  7  N.  E.  631;  Oodcharles  v.  Wigeman, 
113  Pa.  431,  6  Atl.  364;  State  v.  Ooodioill, 
33  W.  Va.  179,  6  L.  H.  A.  621,  10  S.  E.  285; 
Mugler  v.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273 ;  Ex  parte  Wester- 
field,  55  Cal.  550,  36  Am.  Rep.  47 ;  Ragio  v. 
State,  86  Tenn,  272,  6  S.  W.  401 ;  State  v. 
Divine,  98  N.  C.  778,  4  S.  E.  477 ;  Budd  ▼. 
State,  3  Humph.  483,  39  Am.  Dec.  189. 

The  stockholder  acquired  his  stock  in  ap- 
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pellee's  company  many  years  before  the  pas- 
sage of  the  act.  His  right  to  hold  the  stock 
was  therefore  a  vested  right  which  the  act 
could  not  impair. 

Grove  v.  Todd,  41  Md.  633,  20  Am.  Rep.  76. 

In  a  plain  case  of  a  palpable  and  unrea- 
sonable invasion  of  the  rights  of  a  citizen, 
contrary  to  his  constitutional  guaranties,  it 
is  not  only  the  right,  but  the  duty,  of  the 
courts  to  look  at  the  subject-matter  of  the 
legislation,  and  judge  for  themselves  whether 
the  promotion  of  the  public  welfare  is  in 
fact  the  object  of  the  drastic  measure 
adopted. 

1  Kent,  Com.  460;  Toledo,  W,  d  W.  R.  Co. 
v.  Jacksonville,  67  111.  37,  16  Am.  Rep.  6U; 
Re  Jacobs,  98  N.  Y.  116,  60  Am.  Rep.  636; 
Regents  of  University  v.  Williams,  9  Gill 
A  J.  412,  31  Am.  Dec.  72;  Shaffer  v.  Union 
Min,  Co,  65  Md.  82;  Scharf  v.  Tasker,  73 
Md.  384,  21  Atl.  56. 

MoSherry,  Cb.  J.,  delivered  the  opinion 
of  the  court: 

The  proceedings  in  this  case  are  designed 
to  test  the  constitutionality  of -chapter  493 
of  the  acts  of  the  general  assembly  of  this 
state,  passed  at  the  January  session  of  1898. 

The  title  of  the  statute  is  in  these  words: 
"An  Act  to  Prohibit  Railroad  and  Mining 
Corporations,  Their  Officers  and  Agents, 
from  Selling  or  Bartering  Goods,  Wares,  or 
Merchandise  in  Allegany  County  to  Their 
Employees."  The  1st  section  enacts,  "that 
it  shall  not  be  lawful  for  any  railroad  or 
mining  corporation,  doing  business  in  Al- 
legany county,  nor  for  the  president,  vice 
president,  manager,  superintendent,  any  di- 
rector, or  other  officer  of  such  corporation, 
to  own  or  have  any  interest  in  any  general 
store  or  merchandise  business  in  Allegany 
county,  in  which  goods,  wares,  and  mer- 
chandise are  sold,  nor  to  conduct  or  carry 
on  any  such  business,  or  have  any  interest 
in  the  profits  of  the  same  in  Allegany  coun- 
ty, nor  to  sell  or  barter  any  goods,  wares, 
or  merchandise  in  such  county."  The  re- 
maining sections  are  set  forth  in  the  margin. 
The  appellee  is  a  trading  corporation. 

One  of  its  stockholders  is  a  director  in  the 
Barton  &  George's  Creek  Coal  Company,  a 
mining  corporation  of  Allegany  county.  By 
the  general  laws  of  the  state,  before  a  person 
or  a  corporation  can  lawfully  conduct  a  mer- 
chandising business  in  any  county,  a  trader's 
license  must  be  procured  from  the  clerk  of 
the  circuit  court.  In  the  latter  part  of 
April,  1899,  application  was  made  by  the  ap- 
pellee to  the  appellant,  who  is  the  clerk  of 
the  circuit  court  for  Allegany  county,  for  a 
traders*  license.  The  clerk  refused  to  issue 
the  license  unless  the  oath  prescribed  by  the 
2d  section  of  the  act  now  under  review  was 
first  taken  by  some  officer  of  the  appellee 
corporation,  but  the  treasurer  of  the  appel- 
lee refused  to  make  the  oath,  because  one  of 
the  stockholders  of  the  Hitchins  Bros.  Com- 
pany was  a  director  in  a  mining  corpora- 
tion. Thereupon  the  clerk  declined  to  is* 
sue  the  license  applied  for  by  the  appellee, 
and  the  latter  filed  in  the  circuit  court  a  pe> 
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tition,  praying  that  a  mandamus  might  go 
out  directing  the  clerk  to  issue  the  license. 
Ultimately  a  pro  forma  order  was  passed 
requiring  the  clerk  to  deliver  the  license,  and 
from  that  order  this  appeal  has  been  taken. 

The  validity  of  the  statute  has  been  as- 
sailed upon  a  number  of  grounds,  some  of 
which  will  now  be  considered. 

The  title  declares  that  the  act  is  an  act 
to  prohibit  railroad  and  mining  corpora- 
tions, their  ollicers  and  agents,  from  selling 
goods,  wares,  and  merchandise  to  their  em- 
ployees, whereas  the  body  of  the  act  makes 
it  unlawful  for  a  railroad  and  mining  cor* 
poration  to  sell  or  barter  any  goods,  wares, 
-or  merchandise,  but  for  any  president,  vice 
president,  manager,  superintendent,  director, 
or  other  officer  of  such  corporations  to  own 
or  have  any  interest  whatever  in  any  store  or 
merchandise  business  in  Allegany  county, 
without  the  slightest  reference  to  whether 
sales  are  made  to  the  employees  of  rail- 
road or  mining  corporations  or  not.  There 
are  two  things  prohibited  in  the  body  of  the 
^ct  under  a  title  indicating  a  purpose  to  pro- 
hibit but  one  thing;  and  that  one  thing  is  a 
wholly  different  thing  from  the  two  which 
4Lre  prohibited.  The  title  relates  to  sales  to 
•employees;  the  body  of  the  act  prohibits 
railroad  and  mining  corporations  from  sell- 
ing at  all ;  and  it  also,  without  qualification, 
prohibits  the  designated  officers  from  having 
9iny  interest  in  any  store  and  from  selling 
to  any  person  any  goods,  wares,  or  merchan- 
tline  in  the  county. 

The  title  indicates  that  the  act  is  designed 
to  provide  a  restricted  prohibition,  whilst 
the  body  of  the  act  declares  an  unrestricted 
prohibition.  A  provision  forbidding  a  sale 
to  employees  is  widely  different  from,  be- 
•cause  much  narrower  than,  a  provision  for- 
Mdding  a  sale  to  anyone.  Though  a  title 
need  not  contain  an  abstract  of  the  bill,  nor 
^ive  in  detail  the  provisions  of  the  act,  it 
must  not  be  misleading  by  apparently  lim- 
iting the  enactment  to  a  much  narrower  scope 
than  the  body  of  the  act  is  made  to  compass; 
nor  must  there  be  cloaked  in  the  enactment 
any  foreign,  discordant,  or  irrelevant  mat- 
ter not  disclosed  in  the  title.  No  one  read- 
ing a  title  which  was  confined  to  a  prohibi- 
tion against  particular  persons  selling  to 
their  employees  would  ever  infer  that  the 
thing  actually  prohibited  in  the  act  itself 
was  a  sale  by  those  persons  to  anyone. 

The  wisdom  of  requiring  the  title  to  dis- 
•close  the  subject  of  the  statute  and  confin- 
ing the  act  to  that  one  subject  is  illustrated 
hy  the  legislation  now  before  us.  It  may 
well  be  (assuming  such  legislation  would  be 
free  from  other  infirmities)  that  there  could 
he  no  objection  to  prohibiting  officers  of  rail- 
road and  mining  corporations  from  selling 
merchandise  to  their  employees,  while  there 
would  be  very  serious  objections  to  prohib- 
iting such  officers  from  selling  to  other  per- 
«ons.  The  act  goes  far  beyond  the  purpose 
declared  in  its  title,  and  in  this  respect  dis- 
regards the  provisions  of  §  29,  art.  3,  of  the 
Constitution  of  Maryland,  which  declares 
that  "every  law  enacted  by  the  general  as- 
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sembly  shall  embrace  but  one  subject,  and 
that  shall  be  described  in  its  title."  Scharf 
V.  Tasker,  73  Md.  378,  21  Atl.  56. 

We  have  before  us  now  the  reverse  of  the 
situation  which  was  presented  in  Drennen 
v.  Banks,  80  Md.  318,  30  Atl.  654.  In  that 
case  there  were  two  component  parts  of  one 
title.  Both  of  these  were  comprehensive 
enough  to  include  under  either  the  whole  of 
the  enacted  legislation;  but  it  was  insisted 
that  the  use  of  the  two  narrowed  the  scopi! 
of  the  title,  and  that  therefore  Ihe  body  of 
the  act  was  wider  than  the  title,  as  thus  nar- 
rowed, indicated.  This  contention  was  not 
adopted,  and  it  was  held  that  two  universal 
propositions  could  never  be  equivalent  to  a 
particular  proposition — that  the  two  general 
titles,  neither  being  the  contrary  of  the  oth- 
er, continued  to  be  general  when  used  to- 
gether, and  did  not  become  more  re^ilrictive, 
when  enjoined,  than  either  would  have 
singly  been. 

In  the  case  at  bar  the  title  of  the  act  re- 
lates to  a  particular  prohibition,  and  the  ef- 
fort is  to  include  under  that  a  I'encral,  or 
at  least  a  very  much  broader,  prohibition  in 
the  body  of  the  act. 

But  we  need  not  pursue  this  discusKion 
further,  because  there  is  another  objection 
equally  apparent  and  equally  fatal  to  the 
act,  and  that  objection  is  founded  on  the 
14th  Amendment  to  the  Constitution  of  the 
United  States.  Section  1  of  the  Amendment 
guarantees  the  equal  protection  of  the  laws 
to  all  persons  alike.  It  applies  to  corpora- 
tions as  well  as  to  individuals.  Oulf,  C,  d 
8.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed. 
666,  17  Sup.  Ct.  Rep.  255. 

A  statute  which  denies  to  one  person  the 
protection  that  is  accorded  to  others  under 
the  same  conditions  and  in  the  like  situa- 
tion, or  which  imposes  on  one  a  burden  not 
similarly  borne  by  others,  is,  because  it  dis- 
criminates, in  both  instances,  invalid  under 
the  paramount  organic  law.  Though  it  was 
perfectly  competent  to  the  legislature  to  pre- 
vent railroad  and  mining  corporations  from 
engaging  in  the  business  of  bartering  or  sell- 
ing goods,  wares,  and  merchandise,  either 
by  not  conferring  such  a  power  upon  them 
in  their  charters,  or,  if  it  had  been  conferred, 
then,  by  subsequently  amending  the  char- 
ters and  imposing  the  restriction  by  such  an 
amendment,  yet  it  was  obviously  not  within 
the  power  of  the  general  assembly  to  dcnv 
to  particular  individuals  who  happened  to 
be  officers  of  those  corporations,  and  merely 
because  they  were  such  officers,  the  right 
which  every  other  citizen  of  the  county, 
whether  an  officer  of  other  corporations  or 
not,  possessed  to  sell  goods,  wares,  and 
merchandise  within  the  county.  Whilst 
the  legislature  may,  under  conditions,  create 
classes  and  subject  all  persons  coming  with- 
in* the  classifications  to  burdens  or  duties 
not  imposed  upon  individuals  outside  of  the 
classes,  these  classifications  must  not  be  ar- 
bitrary or  unreasonable,  but  must  rest  upon 
some  difference  which  bears  a  reasonable  and 
just  relation  to  the  act  in  respect  to  which 
the  classification  is  proposed. 
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It  may  not  single  out  the  directors  of  one 
corporation,  and  solely  because  they  are 
such  directors,  prohibit  them  from  engaging 
in  some  other  business  open  to  the  directors 
of  all  other  corporations,  any  more  than  it 
can  by  a  general  enactment,  not  passed  in 
the  exercise  of  the  police  power,  burden  one 
corporation  with  a  liability  from  which  oth- 
er corporations  of  the  same  kind  under  pre- 
cisely similar  circumstances  are  relieved. 
"The  state  may  not  say  that  all  white  men 
shall  be  subjected  to  the  payment  of  the  at- 
torney's fees  of  parties  successfully  suing 
them,  and  all  black  men  not.  It  may  not 
say  that  all  men  beyond  a  certain  age  shall 
be  alone  thus  subjected,  or  all  men  possessed 
of  a  certain  wealth.  These  are  distinctions 
which  do  not  furnish  any  proper  basis  for 
the  attempted  classification."  Gulf,  C.  d  8. 
F,  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed. 
606,  17  Sup.  Ct.  Rep.  256. 

Assuming  that  the  act  of  1898  does  no 
more  than  prohibit  an  officer  of  a  railroad 
or  mining  corporation  from  selling  goods, 
wares,  and  merchandise  to  the  company's 
employees,  the  inquiry  is  presented,  whether 
the  sale  of  goods  by  a  person  who  is  an 
officer  of  a  mining  or  a  railroad  corporation 
to  an  employee  of  that  company  differs  in 
substance  and  in  principle  from  a  sale  of  goods 
by  an  officer  of  any  other  corporation  to  an 
employee  of  the  latter  company.  "The  pur- 
pose is,  manifestly,  the  bame  in  each  case,-^ 
nflCmely,  the  sale  by  the  employer  to  the  em- 
ployee of  the  articles  designated;  and  it  re- 
quires precisely  the  same  elements  to  con- 
stitute a  contract,  including  mental  capacity 
in  the  parties  contracting,  and  freedom  from 
fraud  and  overreaching,  in  one  case  as  it  does 
in  the  others.**  Frorer  v.  People  use  of 
School  Fund,  141  HI.  171,  16  L.  R.  A.  492, 
31  N.  E.  395. 

There  can  be  no  reason  why  an  officer  of 
a  railroad  or  a  mining  corporation  should 
be  restrained  by  statute  from  selling  to  an 
employee  of  either  of  those  companies  any 
goods,  wares,  and  merchandise,  that  does  not 
with  equal  force  apply  to  an  officer  of  any 
other  corporation  which  employs  similar 
labor.  The  owner  of  a  mine  and  the  opera- 
tor of  a  railroad  have  no  other  control  over 
the  employee  "than  that  which  may  result 
from  employing  him,  or  continuing  him  in 
employment,  or  refusing  to  do  so ;  and  every 
other  employer  of  labor  has  precisely  the 
same  control  over  those  who  obtain  or  wish 
to  obtain  employment  with  him.  There  can 
be  no  reason  why  the  miner  or  the  operative 
in  the  manufactory  will  be  more  or  differ- 
ently influenced  by  his  hopes  and  fears  in 
these  respects  than  will  laborers  in  other  in- 
dustries. .  .  .  There  is  nothing  in  oper- 
ating mines  or  manufactories  to  render  the 
individuals  employed  therein  less  capable  to 
contract,  or  to  give  the  employer  greater 
wisdom  and  adroitness  therein,  than  if  they 
were  engaged  in  operating  and  controlling'* 
a  manufacturing  establishment  or  conduct- 
ing commercial  pursuits  or  any  other  of  the 
numerous  branches  of  industry. 

In  each  and  all  of  these  callinji^,  vast 
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numbers  of  both  skilled  and  unskilled  labor- 
ers are  employed  and  their  relations  ta 
their  employers  would  seem  to  be  under  pre- 
cisely the  same  conditions  as  are  those  affect- 
ing the  relations  between  mineowners  and 
officers  of  railroads  on  the  one  side,  and  their 
employees  on  the  other.  The  prohibition 
which  the  statute  contains  is  not  imposed 
for  the  purpose  of  rendering  mining  and 
railroading  less  perilous  or  laborious,  nor 
to  restrict  or  regulate  the  duties  of  employer 
and  employee  in  respects  peculiar  to  those- 
industries,  but  for  the  sole  purpose  of  im- 
posing disabilities  in  contracting  as  to  the 
sale  of  goods,  wares,  and  merchandise,  things 
about  which  all  laborers  must  contract.  an>l 
as  to  which  officers  and  agents  of  all  other 
corporations,  and  in  every  other  branch  of 
industry,  are  permitted  to  contract  witli< 
their  employees  without  *  any  restriction 
whatever.  Frorer  v.  People  use  of  School 
Fund,  141  111.  171,  16  L.  R.  A.  492,  31  N.  K. 
395.  See,  too,  Millett  v.  People,  117  III.  294, 
57  Am.  Rep.  869,  7  N.  E.  631;  State  v. 
OoodwUl,  33  W.  Va.  179,  6  L.  R.  A.  621,  10 
S.  E.  285;  Com.  v.  Perry,  155  Mass.  117,  14 
L.  R.  A.  325,  28  N.  E.  1120;  Gulf,  C.  d  8.  F, 
R.  Co.  v.  Ellis,  165  U.  S.  150,  41  L.  ed.  660^ 
17  Sup.  Ct.  Rep.  255,  and  cases  therein  re- 
ferred to.  We  refer  to  these  cases  merely 
as  illustrations,  without  adopting  all  that 
they  decide,  and  without  intending,  by  allud- 
ing to  them,  to  question  the  conclusion 
reached  in  Shaffer  v.  Union  Min.  Co.  55  Md. 
74. 

This  attempted  classification,  in  the  act 
of  1898  is  obviously  arbitrary,  and  was  not 
made  to  rest,  as  we  have  above  pointed  out,, 
upon  some  difference  which  bears  a  reason- 
able and  just  relation  to  the  act — the  thinj; 
— in  respect  to  which  the  classification  is 
proposed.  The  statute  was  not  passed  in 
the  exercise  of  the  police  power  of  the  state 
as  was  the  case  in  State  v.  Broadbelt,  8i> 
Md.  -— ,  45  L.  R.  A.  433,  43  Atl.  771,  and  in 
Atchison,  T.  d  8.  F.  R.  Co.  v.  Matthews,  174 
U.  S.  96,  43  L.  ed.  909,  19  Sup.  Ct.  Rep.  609^ 
and  is  repugnant  to  the  14th  Amendment. 

In  Shaffer  v.  Union  Min.  Co.  55  Md,  80. 
this  court  quoted  with  approval  the  follow- 
ing passage  from  Judge  Cooley's  Const. 
Lim.:  "If  the  legislature  should  under- 
take to  provide  that  persons  following  some 
specified  trade  or  employment  should  not 
have  the  capacity  to  make  contracts  .  .  . 
or  in  any  other  way  to  make  use  of  their 
property  as  was  permissible  to  others,  it  can 
scarcely  be  doubted  that  the  act  would  tran- 
scend the  due  bounds  of  legislation,  even 
though  no  express  constitutional  provision 
could  be  pointed  out  with  which  it  would 
come  in  conflict. 

To  forbid  an  individual,  or  a  class,  the 
right  to  the  acquisition  or  enjoyment  of 
property,  in  such  manner  as  should  be  per- 
mitted to  the  community  at  large,  would  be 
to  deprive  them  of  liberty,  in  particulars  of 
primary  importance  to  their  pursuits  of 
happiness."  It  can  scarcely  be  contended 
that  the  statute  which  we  are  considerini* 
does  not  violate  this  principle.    The  Ist  see- 
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tion  distinctly  provides  that  a  person  who  is 
an  officer  of  a  railroad  or  mining  corpora- 
tion shall  not,  simply  and  solely  because  he 
is  such  officer,  Conduct  or  be  interested  in 
siny  mercantile  business  in  Allegany  county. 
It  is  made  unlawful  for  him  to  engage  in  a 
lawful  business. 

The  statute  docs  not  profess  to  amend  the 
•charter  of  the  appellee  company  or  of  any 
similar  company;  nor  does  it  provide,  even 
if  it  could  lawfully  so  provide,  that  a  person 
-owningstock  in  a  trading  corporation  should, 
by  reason  of  such  ownership,  be  ineligible  to 
act  as  a  railroad  or  mining  company  direct- 
or; but  in  plain  terms  it  arbitrarily  denies 
to  a  person  who  is  a  railroad  or  mining 
company  official  the  right  possessed  by  every 
other  individual,  whether  an  officer  of  other 
corporations  or  not,  to  carry  on  or  be  con- 
<cerned  in  the  business  of  buying  and  selling 
.:goods.  wares,  and  merchandise. 

It  denies  to  designated  officers  of  two 
"kinds  of  corporations  the  capacity  to  make 
•contracts,  and  to  use  their  property  as  con- 
fessedly is  permissible  to  all  other  persons 
who  are  not  under  some  recognized  legal  dis- 
■ability.  Such  a  denial  of  the  right  ]x}  CJI- 
gage  in  the  mercantile  business,  founded  ex- 
•clusively  upon  the  fact  that  the  person  de- 
nied that  right  occiipies  a  position  of  trust 
in  a  particular  corporation  palpably  tran- 


scends the  due  bounds  of  legislation,  and 
when  assailed  in  a  court  of  justice,  it  must 
inevitably  fall. 

"Such  legislation,"  as  was  well  said  in  Re 
Jacobs,  98  N.  Y.  114,  50  Am.  Rep.  036,  **may 
invade  one  class  of  rights  to-day  and  an- 
other to-morrow ;  and,  if  it  can  be  sanctioned 
under  the  Constitution,  w^hile  far  removed 
in  time,  we  will  not  be  far  away  in  practical 
statesmanship  from  those  ages  when  govern- 
mental prefects  supervised  the  building  of 
houses,  the  rearing  of  cattle,  the  sowing  of 
seed,  and  the  reaping  of  grain,  and  govern- 
mental ordinances  regulated  the  movements 
and  labor  of  artisans,  the  rate  of  wages,  the 
price  of  food«  the  diet  and  clothing  of  the 
people,  and  a  large  range  of  other  affairs 
long  sinccj  in  all  civilized  lands,  regarded  as 
outeide  of  governmental  functions.  Such 
governmental  interferences  disturb  the  nor- 
mal adjustments  of  the  social  fabric,  and 
usually  derange  the  delicate  and  complicate*! 
machinery  of  industry,  and  cause  a  score  of 
ills  while  attempting  the  removal  of  one.'* 

The  reasons  we  have  given  are  quite  suffi- 
cient, without  assigning  any  others,  to  show 
that  the  legislation  embodied  in  the  act  of 
1898,  which  is  now  before  us,  is  absolutely 
void.  The  pro  forma  order  was  therefore 
right  and  is  accordingly  affirmed. 

Order  affirmed,  with  costs. 
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fl..     The  author  of  an  article  which  states 

that  lie  l8  Informed  tbat  a  persun  has  com- 
mitted crimes  and  disgraceful  and  degrading 
acts  cannot  shelter  himself  by  showing  that 
he  only  said  what  be  had  heard. 

2..  'The  aueatlon  of  the  llbelonii  char- 
acter of  an  article  which  is  libelous  per 
8e  is  properly  decided  by  the  court,  and  not 
left  to  the  Jury. 

:3.  A  fireneral  inquiry  reffardlnir  rnmors 
and  publications  and  testimony  upon 
other  trials,  and  the  opinion  of  the  witnesses 
as  to  the  effect  thereof  upon  the  character  of 
the  plaintiff  in  a  libel  suit,  Is  not  competent 
on  an  issue  of  the  truth  of  a  libel. 

-4*.  A  pnbllcatlon  ^vhlch  la  fairly  an  an- 
avrer  to  a  libel,  and  is  published  for  the 
purpose  of  repelling  the  charge,  and  not  with 
malice,  is  privileged,  though  it  be  false. 

-6.  The  question  irli ether  an  occasion 
JustltleB  a  libelous  ansiTcr  to  a  libel 

Is  for  the  court  to  determine,  but  the  ques- 
tion of  good  faith — i.  e.,  malice  in  making 
the  answer — is  for  the  jury. 


O.  The  qualified  privilege  to  ausiprer  a 
libel  extends  only  to  an  answer  in  the  na- 
ture of  an  explanation  or  denial,  and  not  to 
libelous  charges  which  have  no  connection 
therewith,  although  they  tend  to  degrade  the 
first  iibeler,  and  thereby  discredit  his  libelous 
statements. 

7.  Proof  that  other  persons  had  heard 
rumors  or  statements  such  as  have  been 
stated  in  a  libelous  publication  is  not  admissi- 
ble for  the  defense,  although  It  may  be  shown 
that  defendant  had  heard  such  charges,  or 
that  they  were  true. 

(October  17,  1899.) 

ERROR  to  the  Circuit  Court  for  Livings- 
ton County  to  review  a  judgment  in  fa- 
vor of  defendant  in  an  action  brought  to  re- 
cover damages  for  the  alleged  publication  of 
a  libel.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  B.  T.  O.  Clark  and  Shields  ft 
Shields,  for  plaintiiT  in  error: 

To  make  out  a  defense  the  truth  of  the 
publication  must  be  proved  just  as  it  is 
charged;  and  proving  a  part  of  the  charge 
is  not  a  defense. 

Whittemore  v.  Weiss,  33  Mich.  348;  At- 


Note. — As  to  the  ilability  for  repeating  de- 
famatory reports  or  rumors,  see  also  Arnott  v. 
Standard  Asso.  (Conn.)  8  L.  R.  A.  69,  and 
note;  Hayes  v.  Press  Co.  (Pa.)  6  L.  R.  A.  644, 
and  note;  Upton  v.  Unme  (Or.)  21  L.  B.  A. 
46  L.  R.  A. 


493 ;    and    Fenstermalcer   v.   Tribune    Pub.   Co. 
(Utah)  35  L.  R.  A.  611. 

For  mutual  vituperation  or  defamation  as  af- 
fecting the  remedy,  see  Goldberg  ▼.  Dobbertint 
(La.)  28  L.  E.  A.  721,  and  note. 
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Icinson  ▼.  Detroit  Free  Press  Co.  46  Mieh. 
348,  9  N.  W.  501. 

Where  tbcrc  is  a  total  want  of  evidence  on 
any  essential  point  the  jury  should  be  dis- 
tinctly so  charged. 

Scripps  V.  Reilly,  38  Mich.  10;  McAllis- 
ter V.  Detroit  Free  Press  Co.  85  Mich.  453, 
48  N.  W.  612;  Randall  v.  Evening  'News 
Asso.  101  Mich.  561,  60  N.  W.  301. 

If  there  was  one  single  charge  of  the  crime 
in  the  article,  not  proved  by  the  defendant 
to  be  true,  then  the  plaintiff  was  entitled  to 
a  verdict  at  the  direction  of  the  court. 

Atkinson  v.  Detroit  Free  Press  Co.  46 
Mich.  348,  9  N.  W.  501 ;  Bailey  v.  Kalama- 
eoo  Pub.  Co.  40  Mich.  251 ;  Hay  v.  Reid,  85 
Mich.  296,  48  N.  W.  507. 

The  articles  written  by  Mr.  Brewer,  call- 
ing the  attention  of  the  people  of  Livingston 
i^ounty  to  illegal  fees  and  charges  made  by 
Sheriff  Chase,  which  Brewer  had  a  perfect 
right  to  do,  did  not  in  any  way  justify  the 
libelous  article  published  by  Chase,  and 
claimed  by  him  to  be  a  justification  of  his 
(Chase's)    actions. 

13  Am.  &  £ng.  Enc.  Law,  p.  418;  Peoples 
V.  Detroit  Post  <(  Tribune  Co.  54  Mich.  457, 
20  N.  W.  528;  Scripps  v.  Foster,  41  Mich. 
742,  3  N.  W.  216. 

Defendant's  article  did  not  answer  any 
criticisms  published  by  plaintiff  concerning 
defendant's  acts  in  office.  It  simply  is  a 
tirade  of  abuse  and  vilification  directed  at 
plaintiff's  personal  character.  It  was  not 
made  in  good  faith  as  an  answer. 

13  Am.  &  Eng.  Enc.  Law,  p.  403. 

The  reading  public  are  not  entitled  to  dis- 
cussions in  print  upon  the  character  or  do- 
ings of  private  persons,  except  as  developed 
in  legal  tribunals  or  voluntarily  subjected 
to  public  scrutiny. 

Detroit  Daily  Post  Co.  v.  Mc Arthur,  16 
Mich.  447 ;  Scripps  v.  Reilly,  38  Mich.  17. 

The  defendant  should  prove  the  truthful- 
ness of  the  various  charges  by  a  preponder- 
ance of  the  evidence. 

Atkinson  v.  Detroit  Free  Press  Co.  46 
Mich.  354,  9  N.  W.  501 ;  Peoples  v.  Evening 
News  Asso.  51  Mich.  17,  16  N.  W.  185,  691; 
Watkins  v.  Wallace,  19  Mich.  57 ;  Elliott  v. 
Van  Buren,  33  Mich.  49,  20  Am.  Rep.  668; 
Semon  v.  People,  42  Mich.  141,  3  N.  W.  304. 

Messrs.  William  P.  Van  Winkle, 
Iionis  E.  Howlett,  and  Henry  C.  Smith, 
for  defendant  in  error: 

The  defendant  is  not  called  upon  to  prove 
the  claims  made  by  the  plaintiff  in  his  in- 
nuendoes. It  cannot  be  that  a  defendant 
would  be  required  to  prove  the  truth  of 
words  as  interpreted  by  the  plaintiff  in  his 
declaration. 

Newel],  Slander  k  Libel,  pp.  618,  619; 
Vaughan  v.  Havens,  8  Johns.  109. 

The  spirit  of  the  whole  article  must  be  de- 
termined from  the  occasion  that  led  up  to 
it. 

O'Connor  v.  Sill,  60  Mich.  175,  27  N.  W. 
13;  Odgers,  Libel  &  Slander,  S  228,  p.  306; 
Newell,  Slander  &  Libel,  pp.  519,  520. 

A  communication  in  a  newspaper,  called 
out  in  answer  to  a  libelous  article,  which 
does  not  go  beyond  what  was  fairly  to  be 
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expected  from  a  man  who  might  very  welC 
have  been  exasperated,  will  not  support  aa 
action  for  libel. 

Myers  v.  Kaichen,  75  Mich.  273,  42  N.  W. 
820;  Ritchie  v.  Stenius,  73  Mich.  503,  41  N. 
W.  687. 

One  who  sues  for  libel  puts  his  previous 
reputation  in  issue,  and  defendant  can  show 
that,  even  if  the  charge  was  false,  its  pub- 
lication dicl  not  injure  him. 

Bathrick  v.  Detroit  Post  d  Tribune  Co.. 
50  Mich.  629,  10  N.  W.  172. 

Where  the  facts  do  not  amount  to  a  de- 
fense of  provocation  or  justification,  they 
may  still  tend  to  mitigate  damages. 

Odgers,  Libel  &.  Slamier,  p.  306;  Under- 
hill  V.  Taylor,  2  Barb.  348;  Beardsley  v. 
Maynard,  4  Wend.  336,  7  Wend.  560 ;  Child 
v.  Homer,  13  Pick.  503;  Whittemore  v. 
Weiss,  33  Mich.  348;  Netcman  v.  Stein,  75 
Mich.  407,  42  N.  W.  956 ;  Finlcy  v.  Widner, 
112  Mich.  230,  70  N.  W.  433. 

It  is  competent  to  show,  as  bearing  upon 
the  quo  animo,  that  the  defendant,  before 
uttering  the  words  imputed  to  him.  had  been 
informed  that  the  statements  made  by  him 
were  t^'ue,  for  the  purposes  of  mitigating- 
damages. 

Fowler  v.  Fowler,  113  Mich.  575,  71  N. 
W.  1084;  Orth  v.  Featherly,  87  Mich.  319, 
49  N.  W.  640. 

The  defendant  had  the  right  to  show  the 
circumstances  under  which  the  article  wai« 
published,  that  he  believed  it  to  be  true,  and 
that  the  facts  upon  which  the  article  wa^ 
based  were  given  to  him  by  another  before 
the  publication. 

Orth  V.  Featherly,  87  Mich.  321.  49  N. 
W.  640;  Hudson  v.  Dale,  19  Mich.  17;  Bath- 
rick V.  Detroit  Post  d  Tribune  Co.  50  Mich. 
038,  16  N.  W.  172;  Scripps  v.  Reilly,  38 
Mich.  10. 

Testimony  of  the  bad  reputation  of  the- 
plaintiff  for  honesty  and  uprightness  in  the 
town  where  he  used  to  live  was  admissible 
under  the  rule  that  it  is  competent  to  show 
reputation  previous  to  the  utterance  of  the 
alleged  slander,  as  bearing  upon  the  ques- 
tion of  damages. 

Georgia  v.  Bond,  114  Mich.  196,  72  N. 
W.  232. 

Hooker,  J.^  delivered  the  opinion  of  the 
court : 

The  plaintiff  is  the  publisher  and  proprie- 
tor of  a  newspaper  named  the  Livingston 
Herald.  His  action  is  for  libel,  based  upon 
an  article  published  in  the  Livingston  Re- 
publican at  the  instigation  of  the  defendant, 
and  over  his  signature.  The  defendant  filed 
a  plea  of  the  general  issue,  accompanied  by 
a  notice  that  he  would  prove  the  truth  of 
the  several  charges  as  made.  A  verdict  of 
not  guilty  was  returned,  and  the  plaintiff 
has  brought  error. 

We  think  the  article  libelous  per  se,  as  it 
charges  the  plaintiff  with  having  committed 
several  crimes  and  disgraceful  and  degrad- 
ing acts.  While  the  article  does  not  state 
explicitly  that  the  plaintiff  had  committed' 
these  acts,  it  says  that  the  author  was  in* 
formed  that  he  had  doI^e  so,  and  that  wit* 
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nesses  had  so  testified,  and  that  records 
showed  that  the  plaintiff  had  been  arrested 
for  crime.  The  substance  of  the  charge 
is  that  the  acts  were  committed,  and  the 
author  cannot  shelter  himself  by  showing 
that  he  only  said  what  he. had  heard.  The 
authorities  are  harmonious  that  such  state- 
ments  are  merely  repetitions  of  the  charge, 
and  none  the  less  so  because  the  statement 
was  that  another  had  made  such  charge. 
In  Newell.  Slander  &  Libel,  p.  350,  it  is  said 
that  "every  repetition  of  a  slander  originated 
by  a  third  person  is  a  wilful  publication  of 
it,  rendering  the  person  so  repeating  it  li- 
able to  an  action.  'Talebearers  are  as  bad 
as  talemakers.'  And  it  is  no  defense  that 
the  speaker  did  not  originate  the  scandal, 
but  heard  it  from  another,  even  though  it 
was  a  current  rumor«  and  he  in  good  faith 
believed  it  to  be  true.  Nor  is  it  any  defense 
that  the  speaker  at  the  time  named  the  per- 
son from  whom  he  heard  the  scandal.  A 
man  cannot  say:  'There  is  a  story  in  circu- 
lation that  A  poisoned  his  wife,  or  B  picked 
C's  pocket  in  the  omnibus,  or  that  D  has 
committed  adultery,'  and  relate  the  story, 
and,  when  called  upon  to  answer,  say, 
'There  was  such  a  story  in  circulation.  I 
but  repeated  what  I  heard,  and  bad  no  de- 
sign to  circulate  it  or  confirm  it;*  and  for 
two  very  plain  reasons:  (1)  The  repeti- 
tion of  the  story  must,  in  the  nature  of 
things,  give  it  currency;  and  (2)  the  repeti- 
tion without  the  expression  of  disbelief  will 
confirm  it.  The  danger — an  obvious  one — 
is  that  bad  men  may  give  currency  to  slan- 
derous reports,  and  then  find  in  that  cur- 
rency tlieir  own  protection  from  the  just 
consequence  of  a  repetition."  In  a  Massa- 
chusetts case  {Kenney  v.  McLaughlin,  5 
Gray,  3.  ($6  Am.  Dec.  346),  cited  by  Newell, 
the  trial  court  instructed  the  jury  that,  "if 
the  defendant  merely  said  there  was  a  report 
m  circulation  of  the  kind  set  forth  in  the 
writ,  and  did  not  say  so  with  any  design 
to  extend  its  circulation,  or  in  any  degree 
to  cause  the  person  whom  she  addressed  to 
believe  or  suspect  the  charge  which  the  story 
imputed  to  be  true,  or  to  add  to  it  any  sanc- 
tion or  authority  of  her  own,  or  to  give  it 
any  further  circulation  or  credit,  and  it  was 
true  that  such  story  was  in  circulation,  it 
would  not  be  actionable  to  say  so."  The  ap- 
pellate court  reversed  the  judgment,  saying: 
"The  story  uttered  or  repeated  by  the  de- 
fendant contained  a  charge  against  the  plain- 
tiff of  a  nature  to  destroy  her  reputation. 
It  is  no  answer  in  any  forum  to  say  that  she 
only  repeated  the  story  as  she  heard  it.  If 
it  was  false  and  slanderous,  she  must  repeat 
it  at  her  peril.  There  is  safety  in  no  other 
rule."  In  Watkin  v.  Ball,  L.  R.  3  Q.  B. 
306,  it  was  held  that  if  A  said  of  X  that  he 
was  a  thief,  and  C  publishes  that  A  said  that 
X  was  a  thief,  in  a  certain  sense  C  would 
publish  the  truth,  but  not  in  a  sense  that 
would  constitute  a  defense.  C's  publication 
would  in  fact  be  but  a  repetition  of  A's 
words.  In  Odgers,  Libel  &  Slander,  p.  173, 
it  is  said:  "This  rule  that  the  whole  of  the 
libel  must  be  justified  to  enable  the  defend- 
ant to  succeed  applies  to  all  cases  of  report- 
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ed  speeches  or  repetitions  of  slander.  Thus, 
if  the  libel  complained  of  be,  'A  6  said  that 
the  plaintiff  had  been  guilty  of  fraud,  etc.^ 
it  is  of  no  avail  to  plead  that  A  6  did  in  fact 
make  that  statement  on  the  occasion  speci- 
fied. Each  repetition  is  a  fresh  defamation^ 
and  the  defendant,  by  repeating  A  B's  words» 
has  made  them  his  own,  and  is  legally  as  lia- 
ble as  if  he  had  invented  the  story  himself. 
The  only  plea  of  justification  which  will  be 
an  answer  to  the  action  must  not  merely  al- 
lege that  A  6  did  in  fact  say  so,  but  must 
go  on  to  aver  with  all  necessary  particular- 
ity that  every  word  which  A  B  is  reported  to 
have  said  is  true  in  substance  and  in  fact. 
In  short,  a  previous  publication  by  another 
of  the  same  defamatory  words  is  no  justifi- 
cation for  their  repetition." 

We  cannot  say  that  the  evidence  did  not 
warrant  this  verdict,  because  we  have  not 
all  of  the  testimony  before  us.  An  examina- 
tion of  the  charge  leads  us  to  believe  that 
the  jury  may  have  based  the  verdict  on  a  be- 
lief of  the  literal  truth  of  the  language  used 
in  the  article  sued  upon  as  a  full  justifica- 
tion. The  charge  consisted  mainly  of  re- 
quests. The  following  request  of  the  defend- 
ant was  given:  "I  charge  you  the  plaintiff 
cannot  recover  if  you  are  satisfied  that  the 
defendant  has  fairly  established  the  truth  of 
the  publication  sued  upon  substantially  as 
the  publication  is  set  forth  in  the  plaintiff's 
declaration;  that  is.  as  I  understand  it,  the 
reputation  of  the  alleged  libelous  article  as 
shown  by  the  paper  published."  By  this  the 
jury  might  well  conclude  that  it  was  unnec- 
essary for  the  defendant  to  show  that  the 
plaintiff  had  been  guilty  of  the  acts  chargcil, 
and  that  it  was  sufficient  to  find  that  he  had 
been  accused  of  them.  This  would  not  be 
proof  of  the  substance  of  the  charge,  and 
would  not  constitute  a  justification.  Again, 
one  of  the  plaintiff's  requests  was  to  the 
effect  that  the  article  was  libelous  per  se. 
The  court  properly  gave  this.  But  this  was- 
followed  by  a  series  of  requests,  covering^ 
nearly  every  charge  contained  in  the  article, 
of  which  the  following  is  a  sample:  "In- 
considering  this  article  you  should  consider 
the  whole  together,  and  if,  from  all  the  state- 
ments in  this  article,  you  do  not  believe  that 
an  ordinary  person  reading  the  same  would 
fairly  understand  that  defendant  intended  to- 
charge  that  plaintiff  had  been  guilty  of  burg- 
lary, then  the  plaintiff  cannot  recover  for 
this  charge."  Thus,  after  telling  the  jury 
that  the  article  was  libelous  per  se,  the  court 
allowed  them  to  find  that  it  was  not  libel- 
ous. As  we  have  said,  we  consider  the  arti- 
cle libelous  per  se,  and  it  follows  that  th& 
jury  should  not  have  been  p*»nnitt€d  to  say 
that  it  was  not.  The  questions  to  be  sub- 
mitted to  them  were:  (1)  The  truth  or 
falsity  of  the  statements;  (2)  the  question 
of  damages. 

The  record  is  a  lopg  one,  and  many  ques- 
tions are  raised.  In  view  of  a  possible  re- 
trial of  the  case  we  should  perhaps  refer  to 
some  of  them.  The  plaintiff  called  one 
Barnes,  by  whom  he  proved  that  the  defend- 
ant caused  the  publication  of  the  article  in 
the  newspaper  of  the  witness.    He  also  gavft 


400 


MiCniQAN   SUPIIEME  CoURT. 


Oct., 


flome  testimony  regarding  the  circulation  of 
his  paper.  His  entire  direct  testimony  ap- 
pears upon  a  single  page  of  the  record.  Upon 
cross-examination  the  defense  proved  the  pre- 
vious publication  of  a  series  of  articles  in 
plaintiff's  paper,  and  the  opinion  of  the  wit- 
ness that  they  led  to  the  publication  sued 
upon,  and  introduced  the  articles  in  evidence. 
The  witness  was  then  permitted  to  testify  at 
length  as  to  current  reports  regarding  the 
plaintiff  in  relation  to  the  charges  contained 
in  the  article  sued  upon,  viz,,  that  the  plain- 
tiff had  been  arrested  for  burglary  at  the  ex- 
pense of  the  taxpayers,  and  that  he  had  heard 
a  witness  testify  in  justice  court  that  plain- 
tiff had  committed  a  forgery,  and  that  he 
embezzled  property,  and  about  the  arrest  of 
the  plaintiff  for  trouble  with  a  woman.  In 
short,  he  was  allowed  to  testify  to  all  sorts 
of  rumors,  and  to  follow  it  up  by  stating 
that,  in  his  opinion,  the  trial  for  assault  and 
battery  "showed  plaintiff  up  pretty  dark." 
He  was  also  allowed  to  state  that  these 
various  reports  were  published  from  time  to 
time  in  his  paper,  and  circulated,  and  the 
papers  were  introduced  in  evidence.  We 
think  it  much  more  orderly  for  a  special  de- 
fense like  that  of  truth  in  an  action  for  libel 
to  be  made  by  the  defense  after  the  plaintiff's 
case  is  closed.  But,  whether  it  may  be  gone 
into  on  cross-examination  or  not,  it  was  not 
competent  to  enter  upon  a  general  inquiry 
regarding  rumors  and  publications  and  testi- 
mony upon  other  trials,  and  the  opinion  of 
the  witness  as  to  the  effect  upon  plaintiff's 
character.  Again,  if  the  defendant  desired 
to  show  that  he  published  an  article  upon  in- 
formation and  an  honest  belief  of  truth,  the 
natural  course  would  be  to  show  in  an  order- 
ly way  his  information,  and  his  reliance  upon 
it.  and  the  rectitude  of  his  intentions,  rather 
than  to  enter  upon  a  general  investigation  of 
plaintiff's  history,  and  the  opinion  of  mem- 
bers of  the  public  regarding  it.  Wolff  v. 
Smith,  112  Mich.  300,  70  N.  W.  1010. 

The  claim  is  made  that  the  publication 
was  privileged.  The  libel  complained  of 
charged  defendant  with  corruption  in  office. 
To  repel  that  statement,  the  defendant  un- 
dertook to  show  that  the  plaintiff  was  an  im- 
postor, and  really  had  no  interest  in  the 
public  welfare,  by  showing  his  past  acts  and 
history,  asserting  that  the  only  thing  of 
which  he  could  boast  was  that  he  had  always 
escaped  the  vigilance  of  the  law.  Proceed- 
ing, he  said:  (1)  That  the  records  showed 
that  many  years  before  he  had  been  arrested 
for  burglary,  and  put  the  people  to  much  ex- 
pense. (2)  That  he  was  subsequently 
charged  and  arrested  for  burglary  from  a 
dwelling.  (3)  That  he  had  been  Informed 
that  plaintiff  had  been  arrested  for  forgery 
of  a  note;  that  he  settled  (he  proved  an- 
other) the  note,  and  saved  himself  from  state 
prison.  (4)  That  he  sold  sewing  machines, 
and  embezzled  the  property  received  in  pay- 
ment. (5)  That  defendant  heard  a  woman 
swear  on  the  stand  that  he  had  insulted  a 
woman.  (6)  That  while  defendant  was 
sheriff  the  plaintiff  sought  to  have  him  ar- 
rest a  woman  for  disturbing  the  peace,  but 
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upon  investigation  he  (the  defendant)  be- 
came satisfied  that  he  sought  to  intimidate 
the  woman  to  avoid  his  own  arrest ;  that  he 
was  subsequently  arrested  for  assault  and 
uattery  for  committing  an  assault  upon  her. 
and  the  case  disclosed  an  appalling  history 
of  the  plaintiff.  (7)  That  his  neighbors 
state  that^  attracted  by  the  shrieks  of  hisa 
wife,  they  found  him  threatening  personal 
violence  to  her  with  a  hoe.  (8)  "fiiat  on  an- 
other occasion  he  tore  the  clothes  *from  her 
because  they  were  not  pleasing  to  his  taste. 
(9)  That  afterwards  he  caused  her  to  be 
sent  to  the  insane  asylum  at  the  public  ex- 
pense; that  some  persons  thought  he  ought 
to  be  made  to  pay  the  expense,  as  they  stated 
that  they  believed  him  to  be  to  blame  for  her 
condition.  (10)  That  soon  afterwards  he  tes- 
tified in  court  that  he  was  worth  $500  above 
debts  and  liabilities  from  execution,  in  direct 
contradiction  to  his  former  aflidavit.  It  is 
contended  that  these  statements  were  priv- 
ileged because  made  in  self-defense,  upon  the 
theory  that  they  discredit  the  plaintiff,  anct 
show  him  unworthy  of  belief.  The  law 
justifies  a  man  in  repelling  a  libelous  charge 
by  a  denial  or  an  explanation.  He  has  a 
qualified  privilege  to  answer  the  charge;  and 
if  he  does  so  in  good  faith,  and  what  he  pub- 
lishes is  fairly  an  answer,  and  is  published 
for  the  purpose  of  repelling  the  charge,  and 
not  with  malice,  it  is  privileged,  though  it 
be  false.  The  court  will  determine  whether 
the  occasion  is  one  which  justifies  such  pub- 
lication, but  the  question  of  good  faith — 
i.  c,  malice— is  for  the  jury.  It  must  not 
be  supposed  that  when  a  libelous  article  is 
published  the  person  libeled  is  at  once  au- 
thorized to  publish  any  and  all  kinds  of 
charges  against  the  offender,  upon  the  theorv 
that  thev  tend  to  do'jrade  him,  and  therebv 
discredit  his  libelous  statements.  If  this 
were  so,  every  libel  might  be  answered  in 
this  way,  and  the  most  disgraceful  charges 
made,  the  person  making  them  being  able  to 
shelter  himself  behind  his  belief  in  their 
truth.  The  thing  published  must  be  some- 
thing in  the  nature  of  an  answer,  like  an  ex- 
planation or  denial.  What  is  said  must 
have  some  connection  with  the  charge  that 
is  sought  to  be  repelled.  The  claim  is  made 
that  an3'^thing  which  tends  to  induce  a  dis- 
belief of  the  charge  is  privileged.  In  sup- 
port of  this  proposition,  plaintiff's  brief 
quotes  the  following:  **In  some  cases,  so 
we  have  seen,  the  plaintiff's  conduct  toward 
the  defendant  may  be  a  bar  to  the  action. 
If  the  plaintiff  has  attacked  the  defendant 
in  a  newspaper,  and  the  defendant  replies 
without  undue  personality,  then  his  replies, 
if  made  honestly  and  in  self-defense,  are 
privileged."  "Every  man  has  a  right  to  de- 
fend his  character  against  false  aspersions. 
It  may  be  said  that  tiiis  is  one  of  the  duties 
which  he  owes  to  himself  and  his-  family. 
Therefore  communications  made  in  fair  self- 
defense  are  privileged.  If  I  am  attacked  in 
a  newspaper,  I  may  write  to  that  paper  to 
rebut  the  charges,  and  I  may  at  the  same 
time  retort  upon  my  assailant  where  such 
retort  is  a  necessary  part  of  my  defense,  or 
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fairly  ariges  out  of  the  charges  he  has  made 
against  me."  Odgers,  Libel  &  Slander,  §  229. 
In  this  it  is  observable  that  the  rule  limits 
the  privilege  to  retorts  which  are  ''neces- 
sary part  of  my  defense,  or  fairly  arise  out 
of  the  charges  made."  But  the  language 
should  be  viewed  in  the  light  of  the  cases 
upon  which  it  rests.  The  first  authority 
given  by  the  author  is  Senior  v.  Medland,  4 
Jur.  N.  S.  1039.  At  an  election  of  vestry- 
men the  plaintiff  accused  the  defeadant  of 
neglecting  his  official  duties^  who  retorted 
that  the  plaintiff  had  been  bribed  by  a  rail- 
way company.  The  court  held  that  it  was 
not  privileged,  for  it  was  not  made  in  self- 
<iefense,  yet,  if  true,  it  would  tend  to  dis- 
■credit  him.  In  Huntley  v.  Ward,  6  C.  B.  N. 
8.  514«  the  plaintiff  caused  his  attorney  to 
write  to  the  defendant  a  letter  demanding 
payment  of  an  alleged  debt.  The  defendant 
replied  by  a  letter  containing  aspersions  on 
plaintiff's  character.  It  was  claimed  to  be 
privileged.  The  court  held  otherwise. 
Willes,  J.,  said:  "Tliere  are,  however,  cer- 
tain excepted  cases  where  a  communication 
is  privileged,  though  prima  facie  libelous. 
But  these  are  cases  where  the  matter  is 
written  in  the  assertion  of  some  legal  or 
moral  duty,  or  in  self-defense,  and  the  thing 
is  done  honestly,  and  without  sinister  mo- 
tive, and  in  the  bona  fide  belief  in  the  truth 
of  the  statement  at  the  time  of  making  it. 
In  such  cases,  no  matter  how  harsh,  hasty, 
untrue,  or  libelous  the  publication  would  be 
but  for  the  circumstances,  the  law  declares 
it  privileged,  because  the  amount  of  public 
inconvenience  from  the  restriction  of  free- 
dom of  speech  or  writing  would  far  outbal- 
ance that  arising  from  the  infliction  of  a 
private  injury.  Therefore,  upon  principles 
of  public  policy,  such  communications  are 
protected.  The  question  is  whether  the  let- 
ter in  the  present  case  falls  within  that 
category.  It  appears  to  me  that  the  prin- 
ciple does  not  apply.  There  was  no  legal  or 
moral  duty  to  be  discharged  by  writing  a 
letter  to  the  plaintiff's  attorney  heaping 
abuse  upon  his  client.  It  was  not  written 
either  in  assertion  of  or  defense  against  any 
claim,  and  therefore  does  not  fall  either 
within  the  principle  or  within  any  of  the  de- 
cided cases.  As  to  the  authorities  which 
Imve  been  cited, — one  of  course  at  once  as- 
sents to  the  doctrine  that,  if  the  communi- 
cation would  be  privileged  provided  the 
statement  were  made  honestly  and  bona  fide, 
there  must  be  some  evidence  of  sinister  mo- 
tive or  untruth  to  turn  the  scale,  and  to  take 
the  case  out  of  the  privileged  class.  If  that 
were  not  so,  the  privilege  would  be  all  but 
useless.  But,  to  entitle  him  to  the  benefit 
of  the  rule,  it  is  necessary  that  the  defend- 
ant should  make  out  that  the  circumstances 
of  the  publication  were  such  as  to  bring  the 
case  within  it.  I  think  in  this  case  the  de- 
fendant has  failed  to  do  that,  and  therefore 
there  is  no  ground  for  disturbing  the  ver- 
dict." In  Dtoyer  v.  Eamonde,  Ir.  L.  R.  2  C. 
L.  243,  it  was  held  that  a  publication  was 
privileged  when  it  was  an  answer  to  charges, 
and    necessarily    libeled    the    plaintiff.    In 
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Kewell  on  Slander  &  Libel,  p.  519,  f  120,  the 
author  says:  "Every  man  has  a  right  to 
defend  his  character  against  false  aspersion. 
It  is  one  of  the  duties  which  he  owes  to  him- 
self and  to  his  family.  Therefore  communi- 
cations made  in  fair  self-defense  are  privi- 
leged. If  a  person  is  attacked  in  a.  news- 
paper, he  may  write  to  the  paper  to  rebut 
the  charges,  and  may  at  the  same  time  re- 
tort upon  his  assailant,  where  such  retort 
is  a  necessary  part  of  his  defense,  or  fairly 
arises  out  of  the  charges  he  has  made.  A 
man  who  commences  a  newspaper  war  can- 
not subsequently  come  to  the  court  as  plain- 
tiff to  complain  that  he  has  had  the  worst 
of  the  fray.  But  in  rebutting  an  accusa- 
tion the  party  should  not  state  what  he 
knows  at  the  time  to  be  untrue,  or  intrude 
unnecessarily  into  the  private  life  or  char- 
acter of  his  assailant.  The  privilege  extends 
only  to  such  retorts  as  are  fairly  an  answer 
to'  the  attacks."  In  Chafpn  v.  Lynch,  83 
Va.  117, 1  S.  E.  810,  the  court  said :  "There- 
fore, if  a  communication  goes  beyond  the  oc- 
casion, and  language  is  used  which  unneces- 
sarily defames  the  plaintiff,  such  language 
is  not  considered  as  having  been  used  in  the 
due  performance  of  a  duty,  or  in  the  protec- 
tion of  the  defendant's  interest,  and  is  not 
privileged.  And  the  same  rule  applies  where 
the  publication  is  more  extensive  than  the  cir- 
cumstances of  the  case  reasonably  require." 
In  O'Donoghue  v.  Hussey,  Ir.  Rep.  5  C.  L.  124, 
it  was  held  that  it  was  a  reasonable  mode  of 
defense  for  a  person  whose  character  and  con- 
duct had  been  assailed  in  a  publie  newspaper 
to  state  publicly  that  his  assailant  was 
known  to  be  a  person,  in  the  habit  of  making 
misstatements.  But  in  the  case  of  King 
V.  Staples,  Andrews,  228,  one  Thompson  had 
said  that  Staples  had  asked  his  (Thomp- 
son's) pardon  for  saying  that  he  (Thompson) 
was  married  to  one  Mrs.  W.  Staples  retorted 
that  lliompson  was  "scandalously  guilty 
of  telling  a  lye  in  divers  companies."  The 
court  held  that,  while  a  denial  would  have 
been  privileged,  the  words  used  were  not, 
saying  that  "nothing  tends  more  to  breach 
of  the  peace  and  to  bloodshed  than  the  word 
(lye),  as  nothing  else  can  be  answered  to 
it,"  and  the  defendant  was  held  criminally 
liable.  But  the  case  of  O'Donoghue  v.  Hiis- 
sey  is  noticeable  for  another  reason,  as  it 
may  be  inferable  from  it  that  any  retort  is 
necessarily  privileged,  and  must  go  to  tlie 
jury  upon  the  question  of  malice.  The  lan- 
guage used  is  as  follows:  "It  occurs  to  us 
that  these  cases  establish  this  proposition, — 
that  if  a  party  choose  to  have  recourse  to  a 
public  newspaper,  and  publish  statements 
reflecting  on  the  conduct  or  character  of  an- 
other, the  aggrieved  party  may  have  recourse 
to  the  public  press  for  his  defense  and  vindi- 
cation; and  in  so  doing,  if  he  reflects  on  the 
conduct  or  character  of  his  assailant,  it  will 
be  for  the  jury  to  say  whether  he  did  so  hon- 
estly in  self-defense,  or  was  actuated  by  mal- 
ice towards  the  party  who  originally  as- 
sailed him."  It  is  at  least  doubtful  if  such 
an  implication  was  intended,  but,  if  that 
should  be  admitted,  the  case  would  stand 
20 
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alone.  That  case  was  reviewed  in  the  case 
of  Murphy  v.  Halpin  (1874)  Ir.  Rep.  8  G. 
L.  132,  by  Fitzgerald,  B.,  who  participated 
in  the  former  case,  from  which  it  appears 
that  his  understanding  was  that  the  court 
did  determine  the  relevancy  and  connection 
of  the  alleged  libels.  In  the  Murphy  Case 
the  court  passed  on  that  question,  and  de- 
cided that  the  retort  was  not  privileged. 

The  overwhelming  weight  of  authority 
supports  the  doctrine  that  the  court  decides 
whether  the  writing  is  one  within  a  quali- 
fied privilege.  See  Brown  v.  Croeme,  2 
Starkie,  297;  Qaaaeti  v.  Oilbert,  6  Gray,  97, 
09;  Chaffin  v.  Lynch,  84  Va.  884,  6  S.  E. 
474;  Easlcy  v.  Moss,  9  Ala.  267;  Smith  v. 
Smith,  73  Mich.  445,  3  L.  R.  A.  62,  41  N.  W. 
499;  13  Am.  &  Eng.  Enc.  Law,  p.  422.  Our 
own  case  of  Myers  v.  Kaichen,  76  Mich.  272, 
42  N.  W.  820,  impliedly  recognizes  the  doc- 
trine. In  Bacon  v.  Michigan  C.  R.  Co.  66 
Mich.  166,  33  N.  W.  181,  this  subject  is  dis- 
cussed, and  the  language  of  Baron  Parke  in 
Toogood  v.  Spyring,  1  Gromp.  M.  9i  R.  193, 
approved;  i.  e.:  That  if  such  communica- 
tions are  "fairly  warranted  by  any  reasona- 
ble occasion  or  exigency,  and  honestly  made, 
such  communications  are  protected  for  the 
common  convenience  and  welfare  of  society, 
and  the  law  has  not  restricted  the  right  to 
make  them  within  any  narrow  limits."  See  al- 
so Pollasky  v.  Minchener,  81  Mich.  283,  9  L. 
R.  A.  102,  46  N.  W.  6;  0am  v.  Lockard,  108 
Mich.  198,  66  N.  W.  764;  Harrison  v.  Howe, 
109  Mich.  480.  67  N.  W.  527.  In  the  case  of 
Smith  V.  Smith,  73  Mich.  445,  3  L.  R.  A.  52, 
41  N.  W.  499,  the  occasion  was,  in  a  sense, 
one  where  the  defendant  was  privileged  to 
publish  his  wife,  and  the  publication  was 
relevant  to  the  subject,  though  excessive, 
and  it  was  held  not  error  against  the  defend- 
ant to  submit  the  question  to  the  jury.  It 
does  not  follow  that  an  irrelevant  charge 
must  be  submitted  to  a  jury  to  determine 
whether  it  is  excessive,  for  such  cannot  be 
privileged  under  any  circumstances.  In 
Smith  V.  Youmans,  3  Hill,  L.  85,  the  court 
said:  "In  general,  however,  where  it  ap- 
pears on  the  plaintiff's  showing,  or  on  evi- 
dence produced  by  the  defendant,  that  the 
publication  was  made  on  such  an  occasion  or 
under  such  circumstances  as  have  been  speci- 
fied, and  that  the  words  were  spoken  bona  fide 
in  the  discharge  of  some  legal  or  moral  duty, 
rendered  necessary  by  the  exigencif^s  of  so- 
ciety, the  occasion  afTords  a  prima  facie  pre- 
sumption to  rebut  the  inference  of  malice, 
and  the  plaintiff  would  fail  without  further 
proof.  See  Starkie,  Ev.  4,  p.  863,  and  the 
cases  there  cited."  See  Hai't  v.  Reed,  1  B. 
Mon.  166,  35  Am.  Dec.  179;  Gray  v.  Pent- 
land,  4  Serg.  &  R.  424;  Flitcraft  v.  Jenks,  3 
Whart.  161.  In  Dwyer  v.  Esmonde,  It.  Rep. 
11  G.  L.  642,  it  was  said :  "Yet  affirmative 
allegations  of  misconduct  of  the  party  who 
has  libeled  another,  made  in  reply,  if  uncon- 
nected with  the  conduct  charged  in  the  first 
publication,  and  not  mere  matter  of  excess, 
is  not  privileged."  A  unique  case  upon  this 
subject  is  Pasquin's  Case,  unreported,  except 
46  L.  R.  A. 


as  referred  to  in  Tahari  ▼.  Tipper,  1  Gampb. 
351.  In  that  case  it  is  said  that,  when  it 
appeared  that  tne  plaintiff's  own  publica- 
tions were  libelous  and  scandalous,  Lord 
Kenyon  threw  his  manuscript  at  the  plain- 
tiff's head,  and  dismissed  him  from  the  court 
with  infamy.  The  case  that  goes  the  far- 
thest towards  supporting  the  defendant's- 
claim  is  Ooldherg  v.  Dobherton,  46  La.  Ann. 
1303,  16  So.  192.  In  the  syllabus  it  is  said: 
"The  interchange  of  opprobrious  epithets 
and  mutual  vituperation  and  abuse  will  jus- 
tify a  judge  in  approving  a  verdict  for  the- 
defendant,  although  the  slanderous  words 
were  proved;  and  a  verdict  rendered  in  such- 
a  case  will  not  be  disturbed  by  the  supreme 
court."  Gopious  notes  upon  this  subject 
will  be  found  in  28  L.  R.  A.  721,  from  which- 
it  will  be  seen  that  the  Louisiana  case  is  ex- 
ceptional. Numerous  authorities  are  cited 
which  are  not  repeated  here. 

The  charges  to  which  we  have  called  at- 
tention have  no  connection  with  the  charge- 
of  corruption  in  office,  previously  made  by 
the  plaintiff.  The  only  claim  made  for  this 
is  tlLat  they  discredit  him.  We  have  called 
attention  to  one  case  where  it  was  held  that 
a  retort  that  the  libollant  was  known  to  be 
in  the  habit  of  making  misstatements  was 
privileged,  but  that  is  a  different  matter 
from  asking  the  public  to  infer  that  the 
charge  contained  in  the  libel  was  untrue  be- 
cause someone  had  accused  the  libel lant  of 
some  misconduct  which  had  no  connection, 
with  the  alleged  libel ;  as  that  he  had  cheated 
someone  in  a  horsetrade,  or  had  committed 
assault  and  battery  upon  one,  or  had  been- 
accused  of  some  criminal  act,  or  was  a  man 
of  low  character  and  bad  habits.  It  seems 
to  us  manifest  that  very  little,  if  any,  of  this 
alleged  libel,  was  relevant  to  the  charge 
which  called  it  forth,  and  therefore  that  it 
was  not,  as  a  whole,  privileged.  It  does  not 
follow  that  the  previous  articles  published 
by  the  plaintiff  were  not  admissible  in  miti- 
gation as  showing  provocation. 

Another  subject  should  be  referred  to  in* 
this  connection.  Much  testimony  was  ad- 
mitted tending  to  show  that  the  plaintiff  had 
been  charged  with  the  offenses  described  in 
the  alleged  libel.  It  was  competent  to  show 
in  mitigation  of  damages  that  the  defendant 
had  heard  that  such  charges  had  been  made, 
bvt  it  was  unimportant  whether  other  per- 
sons had  heard  them  or  not.  The  case  of 
Wolif  V.  Smith,  112  Mich.  360,  70  N.  W.  1010, 
is  in  point.  It  was  insisted  that  it  was  com- 
petent to  show  that  the  statements  contained, 
in  the  libel  were  literally  true,  whether  the 
charges  which  they  reflected  were  true  or 
not.  We  have  already  shown  that  it  was- 
necessary  to  prove  the  truth  of  the  latter  to 
make  out  a  justification.  Nothing  less 
would  do.  It  was  incompetent  to  prove  the 
former,  because,  not  being  privileged,  they^ 
could  not  amount  to  a  defense,  and,  had  they 
been  privileged,  they  would  have  amounted' 
to  a  defense,  though  false,  unless  stated 
maliciously.  Whether  stated  maliciously  or 
not  would  not  depend  upon  the  truth  of  the- 
charges  of  arrest,  etc.,  but  upon  defendant *»> 
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information  and  belief  upon  such  subjectB. 
Proof  that  the  gist  of  the  charges  was  true 
would  tend  to  show  belief  as  well  as  justifi- 
cation. Proof  that  others  had  heard  rumors 
or  statements  tended  to  prove  neither  that 
the  defendant  had  heard  them  nor  that  he 
believed  them. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

The  other  Justices  concur. 


James  E.  KIMBALL 

V. 

Frederick  T.  RANNEY  et  oZ. 


( 


Mich. 


) 


1.  A  piircbase  on  foreclosure  by  ab 
asent  who  baa  been  employed  to  effect  a 
sale  of  the  mortgaged  property  cannot  be 
lawfully  made  for  the  agent's  own  benefit,  to 
the  exclusion  of  his  principal,  becaase  it  is 
incompatible  with  his  duty  to  sell  the  prop- 
erty as  speedily  and  advantageously  as  possi- 
ble. 

2.  A  ratillcation  of  an  Invalid  pnv- 
cliaae  on  forecloanre  by  an  aarent  who 
hfljB  been  employed  to  sell  the  mortgaged 
property  is  not  made  by  accepting  the  surplus 
and  then  waiting  several  years  before  insti- 
tuting proceedings,  when  the  principal  has 
first  claimed  that  he  is  entitled  to  an  interest 
in  the  purchase,  and,  when  that  is  denied, 
has  attempted  to  get  a  resale. 

8.  Failure  of  a  cestui  qne  trust 
promptly  to  relieve  from  bis  burden 
one  whom  the  law  holds  to  be  a  trustee  of 
property  bought  by  him  on  foreclosure  will 
not  constitute  laches,  where  the  trustee 
malies  the  purchase  voluntarily  and  denies 
the  other's  interest  in  the  property,  merely 
offering  to  allow  him  to  redeem  within  eight 
days. 

4.  Interest  may  be  allowed  on  tbe  dis- 
bursements made  by  a  person  whom 
the  law  holds  to  be  a  trustee  of  property 
which  he  has  purchased  as  his  own,  but  the 
proceeds  of  which  he  is  compelled  to  account 
for. 

(December  2,  1899.) 

CROSS-APPEALS  from  a  decree  of  the 
Circuit  Court  for  Wayne  County  in  a  pro- 
ceeding brought  to  compel  an  agent  for  the 
sale  of  real  estate  to  account  for  profits  made 
by  his  purchase  of  the  property  at  a  fore- 
closure sale;  the  agent  appealing  from  so 
much  of  tjie  decree  as  held  him  liable  to  ac- 
count; axvd  complainant  appealing  from  so 
much  aa  dismissed  the  bill  as  against  the 
agent's  assignee.  Modifi^  and  affirmed. 
The  facts  are  stated  in  the  opinion. 

NOTB. — As  to  the  effect  of  the  fiduciary  capac- 
Ity  of  an  agent  upon  the  validity  of  a  purchase 
of  propert}-,  see  Tyler  v.  Sanborn  (111.)  4  L.  R. 
A.  218,  and  note;  Cannell  v.  Smith  (Pa.)  12  L. 
R.  A.  395,  and  note;  Ferguson  v.  Gooch  (Va.) 
40  L.  R.  A.  234. 

As  to  brolierB  acting  for  both  parties  in  the 
sale  of   real   estate,   see   Leathers   v.   Canfleld 
(Mich.)  45  L.  R.  A.  33,  and  note. 
46  L.  R.  A. 

See  also  47  L.  R.  A.  792. 


Mr.  George  W.  Bates,  for  plaintiff: 

It  was  agreed  that  as  an  inducement  to 
make  this  contract  the  defendaiut  Banney 
would  take  care  of  the  mortgages  on  the 
property,  with  a  view  of  getting  a  postpone- 
ment of  the  foreclosure  sale,  so  that  a  street 
might  be  opened  through  it,  as  a  means  of 
realizing  the  amount  due  on  the  mortgages, 
and  thus  save  the  balance  of  the  property 
from  the  effect  of  the  foreclosure.  The  fail- 
ure to  do  so  by  said  Ranney,  and  taking  the 
title  in  his  own  name,  would  operate  as  a 
fraud  on  the  oomplainojit  in  view  of  his  re- 
lations with  him. 

Whatever  may  l>e  the  fact  in  this  respect, 
the  law  imposed  an  absolute  disability  upon 
Ranney  to  purchase  for  himself  under  the 
circumstances  of  the  case. 

Sugden,  Vend.  A  P.  chap.  20,  8th  Am.  ed. 
p.  689;  2  Pom.  Eq.  Jur.  §  1059,  p.  627;  1 
Story,  Eq.  Jur.  §  316;  Clute  v.  Barron,  2 
Mich.  192;  Ingerson  v.  Starkweather,  Wall. 
Ch.  (Mich.)  346;  Walton  v.  Torrey,  Harr. 
Ch.  (Mich.)  259;  People  ex  rel.  Plugger  v. 
Overyaael  Txcp.  Bd.  11  Mich.  226;  Green  v. 
Knoch,  92  Mich.  26,  62  N.  W.  80;  Ford  v. 
Wright,  114  Mich.  122,  72  N.  W.  197;  Tyler  ' 
V.  Sanhorn  (111.)  4  L.  R.  A.  218,  and  notes. 

The  general  rule  as  to  agents*  inability  to 
purchase,  as  in  the  case  of  trustees,  applies 
alike  to  private  sale,  auction  sale,  and  ju- 
dicial sale,  and  is  equally  applicable  to  any 
form  of  purchase  where  the  relationship  of 
principal  and  agent  is  involved. 

Greenhood,  Pub.  Pol.  p.  300;  Church  v. 
Marine  Ins,  Co.  1  Mason,  341,  Fed.  Cas.  No. 
2,711;  Orumley  v.  Webb,  44  Mo.  444,  100 
Am.  Dec.  304;  Adams  v.  Sayre,  70  Ala.  318; 
Martin  v.  Wyncoop,  12  Ind.  266,  74  Am. 
Dec.  209;  Newcomb  v.  Brooks,  16  W.  Va. 
32. 

A  trustee  cannot  purchase  for  his  own 
benefit  the  trust  property,  which  is  sold  un- 
der a  judicial  decree  which  he  is  not  instru- 
mental in  procuring,  unless  by  the  order  of 
the  sale  he  was  specially  allowed  to  pur- 
chase. 

Adams,  Eq.  Sharswood's  ed.  *61 ;  Chapin 
V.  Weed,  1  Clarke,  Ch.  464;  Beeaon  v.  Bee- 
son,  9  Pa.  279;  Rioketts  v.  Montgomery,  15 
Md.  46 ;  Jamison  v.  Olascook,  29  Mo.  101 ; 
Hoitt  V.  Webb,  36  N.  H.  168;  Chandler  v. 
Moulton,  33  Vt.  245 ;  Parker  v.  Vose,  45  Me. 
'64;  Freeman  v.  Harwood,  49  Me.  195. 

The  notice  which  Mr.  Ranney  g^ve  the 
complainant  of  his  intention  to  purchase  at 
this  foreclosure  would  not  change  the  rela- 
tion existing  between  them,  or  qualify  him 
to  purchase  in  his  own  right. 

Botoman  v.  Officer,  63  Iowa,  640,  6  N.  W. 
28;  Bartholemew  v.  Leech,  7  Watts,  472; 
Fountain  Coal  Co.  y.  Phelps,  95  Ind.  271; 
Michoud  V.  Qirod,  4  How.  603«  11  L.  ed. 
1076. 

Though  this  bill  was  filed  four  years  after 
the  sale  was  made,  there  was  no  laches,  be- 
cause the  situation  had  not  changed,  nor 
had  the  defendant  Ranney  been  induced  to 
purchase  by  any  act  of  the  complainant,  nor 
has  he  lost  any  rights  by  the  delay. 

Boyoe  v.  Dane,  29  Mich.  146;  Allore  T. 
Jetcell,  94  U.  S.  506,  24.  L.  ed.  260. 
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Though  the  complainant  filed  a  petition 
for  a  resale  in  the  original  foreclosure  suit, 
and  did  afterwards  receive  the  surplus  real- 
ized on  such  sale,  on  special  application  lor 
that  purpose,  these  facts  are  not  to  be  treat- 
ed as  a  ratification  of  the  sale,  because  it 
does  not  appear  that  he  was  aware  that  the 
acts  he  was  doing  would  have  the  effect  of 
confirming  this  transaction^  which  is  to  be 
treated  as  an  impeachable  one.  That  is,  he 
must  have  knowledge  both  of  the  law  and 
the  facts,  before  his  act  will  have  such  on 
effect. 

White  &  T.  Lead.  Gas.  in  Eq.  pt.  1,  p.  237; 
Wood  v.  Dotones,  18  Ves.  Jr.  120 ;  2  Lewin, 
Tr.  Flint's  ed.  p.  927;  Murray  v.  Palmer,  2 
Sch.  ft  Lef.  474;  1  Story,  Eq.  Jur.  §  345; 
Crowe  V.  Ballard,  ^  Cox,  Ch.  Cas.  263;  2 
Pom.  Eq.  Jur.  2d  ed.  §  964;  Cookerell  v. 
Cholmeley,  1  Russ.  ft  M.  418;  2  Perry,  Tr. 
5th  ed.  1899,  §  851,  p.  542;  Dunbar  v.  Trsd- 
ennick,  2  Ball  ft  B.  304;  Hoffman  Bt^am 
Coal  Co.  V.  Cumberland  Coal  d  I.  Co.  16  Md. 
456,  77  Am.  Dec.  311;  Mulford  v.  Minch,  11 
N.  J.  Eq.  15,  64  Am.  Dec.  472 ;  Roaenberger't! 
Appeal,  26  Pa.  67;  Campbell  v.  McLain,  51 
Pa.  200;  Boyd  v.  Hawkins,  17  N.  C.  (2  Dev. 
Eq.)  195;  Butler  v.  Haekell,  4  Desauss.  Eq. 
651;  Strange  v.  Fooke,  4  Giff.  408. 

The  liability  in  this  case  is  for  the  net 
proceeds  of  the  property,  which  Mr.  Ranney 
realized  on  its  sale  under  the  terms  of  the 
contract. 

Gardner  v.  Ogden,  22  N.  Y.  327,  78  Am. 
Dec.  192. 

Messrs,  Armj  A  Grmjf  for  defendants: 

There  was  no  disability  on  the  part  of  the 
defendant  Ranney  to  purchase,  by  reason  of 
the  contract  between  himself  and  the  com- 
plainant. At  most,  Raoney  was  only  a  cmvi- 
mission  broker,  and,  as  such,  had  a  ris^ht 
to  purchase  at  a  sale  which  he  did  not  bring 
about  and  over  which  he  had  no  control. 
Having  made  a  full  and  fair  disclosure  of  all 
the  facts  and  circumstances,  he  had  a  right 
to  purchase,  because  the  complainant  was 
thus  enabled  to  judge  of  the  propriely  of 
the  tale. 

Beedle  v.  Crane,  91  Mich.  431,  51  N.  W. 
1070;  Rochester  v.  Levering,  104  Ind.  502, 
4  N.  E.  203. 

At  most,  the  purchase  was  only  voidable, 
not  void. 

People  em  rel.  Plugger  v»  Overyssel  Ttcp. 
Bd.  11  Mich.  229;  Hoyt  v.  Latham,  143  U. 
S.  566,  36  L.  ed.  264,  12  Sup.  Ct  Rep.  568; 
Story,  Agency,  §  210. 

At  a  voidable  transaction  it  has  been  rati- 
fied. 

Scott  V.  Freeland,  7  Smedes  ft  M.  409,  45 
Am.  Dec.  310;  Pridgen  v.  Adkins,  25  Tex. 
388. 

Complainant  mutt  not  make  his  actions 
dependent  upon  the  probable  success  of  the 
venture,  nor  wait  until  there  is  a  rise  in 
value  of  the  property  in  question. 

Bassett  v.  Brovm,  105  Mast.  561;  Eck- 
rote  V.  Myers,  41  Iowa,  324;  Hayward  v. 
Eliot  Nat.  Bank,  96  U.  S.  611,  24  L.  ed.  855; 
Hoyt  V.  Latham,  143  U.  S.  567,  36  L.  ed. 
264,  12  Sup.  Ct  Rep.  568;  Ttoin-Lick  Oil  Co. 
V.  Marbury,  91  U.  S.  54)1,  23  L.  ed.  330. 
46  L.  R.  A. 


Mr.  Edwin  F.  Conely  also  for  defend* 
ants. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

Heath  owned  certain  real  estate  in  the 
city  of  Detroit,  upon  which  were  two  mort- 
gages aggregating  about  $17,000.  Ranney, 
a  real-estate  agent,  was  employed  by  Heath 
to  sell  the  property,  for  which  he  was  to  re- 
ceive a  commission.  There  waa  talk  Ije- 
tween  them  that  the  value  of  the  property 
would  be  increased  if  the  council  of  the  city 
could  be  induced  to  fix  the  location  of  a  pro- 
posed street  upon  this  property. 

Heath  became  pecuniarily  involved,  and 
on  June  16,  1893,  deeded  the  property  t4) 
his  son-in-law,  Kimball.  Kimball  testified 
that  the  consideration  for  this  deed  was  $1, 
and  that  he  paid  some  taxes  upon  the  prop- 
erty amounting  to  $82.  He  said  that  there 
was  no  bargain,  and  that  the  deed  was  made 
by  Heath  and  handed  to  him,  and  that  he 
supposed  he  did  it  to  keep  it  away  from 
creditors,  and  that  he  held  it  for  Heath*4 
benefit. 

On  April  28,  1894,  at  Heath's  direction, 
Kimball  signed  a  contract  with  Ranney, 
whereby,  "in  consideration  of  services  ren- 
dered in  effecting  the  sale"  of  the  properly, 
it  was  agreed  that  Ranney  should  receive  a 
commission  of  2  per  cent  upon  a  sale  of  the 
property  for  $22,500,  and  one  half  of  any 
sum  received  in  excess  of  that  price.  Ranney 
was  to  pay  "all  expenses  or  costs  of  any  kind, 
incurred  in  the  sale  of  the  property,  and  one 
half  of  any  assessment  for  paving  or  side- 
walk, that  may  be  assessed  against  unsold 
portion  of  said  property  when  said  assess- 
ment shall  become  due  and  payable,  said 
advances  being  intended  as  part  of  the  con- 
sideration of  this  contract." 

The  mortgage  held  by  the  Citizens'  Sav- 
ings Bank  was  in  process  of  foreclosure  in 
chancery,  and  a  sale  of  the  premises  there- 
under was  advertised  for  July  14, 1894.  On 
July  11,  1894,  Ranney  wrote  the  following 
letter,  which  Kimball  admits  receiving: 

Detroit,  July  11th,  1894. 
Charles  J.  Heath  and  Mr.  Kimball. 

Gentlemen: — Since  my  interview  with 
you,  I  have  made  up  my  mind  to  protect  my 
contract  interests  in  your  Wooaward  ave- 
nue property  to  the  best  of  my  ability  at 
the  sale  to  take  place  on  July  fourteenth 
inst.,  particularly  as  you  expressed  yourself 
unable  or  unwilling  to  do  so.  I  shall  there- 
fore buy  the  property  if  I  can.  If  I  get  it 
I  wish  you  would  come  and  see  mb.  I  may 
be  able  to  help  you. 

Yours  respectfully, 
F.  T.  Ranney. 

Kimball  testified  that  he  learned  of  thi« 
proposed  sale  from  Heath,  upon  the  9th  of 
July,  and  immediately  called  upon  Ranney 
and  told  Ranney  that  he  could  not  get  the 
sale  "off"  (we  suppose  tiiat  he  meant  poet- 

Soned),  and  asked  Ranney  why  he  did  not 
o  it,  and  stated  that  he  was  hit  agent  to 
take  care  of  the  property;  and  that  Ranney 
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did  not  make  much  reply  except  that  he 
had  nmde  an  effort,  but  could  not  do  it. 
Subsequently  Kimball  received  the  letter 
mentioned  above. 

Kimball  then  made  an  unsuccessful  effort 
to  get  the  bank  to  postpone  the  sale.  The 
testimony  shows  tliat  this  could  have  been 
accomplished  if  he  would  have  paid  some  of 
the  interest  due. 

At  the  sale  Ranney  bid  in  the  property 
subject  to  the  other  mortgage  for  about  $40 
more  than  the  amount  due,  and  costs. 

Kimiball  saw  him  after  the  sale,  and  told 
him  he  supposed  he  had  purchased  it  in 
his,  Kimbairs,  interest  as  well  as  his  own, 
and  he  said:  "Oh,  no,  that  is  my  property 
now,"  and  that  he  did  not  intena  to  divide 
it  with  them«  i.  e.,  Kimball  and  Heath.  Kim- 
ball then  said:  "Haven't  I  got  any  time  to 
redeem  the  property?" — ^and  Banney,  after 
talking  over  the  telephone  to  Mr.  Gray,  so- 
licitor for  the  complainant  in  the  foreclo- 
sure proceeding,  reported  that  he  had  eight 
days. 

Ranney  procured  the  money  to  pay  for  the 
property  from  his  father-in-law,  Mr.  Balch, 
and  gave  him  a  deed  of  the  property  by  way 
of  t»ecurity.  He  subsequently  obtained  from 
him  money  with  whicn  he  paid  the  other 
mortgage  by  giving  him  additional  security. 

Kimball  thereupon  employed  counsel  and 
made  an  application  for  a  resale,  and  this 
was  gran  tod  upon  condition  that  Ranney 
should  be  paid  $500  for  his  services,  t.  e., 
Interest  in  the  property  under  the  contract, 
and  that  a  deposit  should  be  made  to  secure 
a  promised  bid  for  the  property.  These  con- 
ditions were  not  complied  with,  and  finally 
an  order  of  confirmation  was  entered  under 
a  stipulation  reading  as  follows: 

"It  is  hereby  stipulated  and  agreed  that 
in  the  foreclosure  proceedings  of  the  Citi- 
zens' Savings  Bank,  referred  to  in  the  record 
in  this  cause,  file  No.  13.565  of  the  circuit 
court  for  the  county  of  Wayne  in  chancery, 
James  E.  Kimball,  on  August  25,  1804,  filed 
a  petition  for  the  payment  to  him  of  the 
surplus  moneys  of  $40.35  in  court,  a  copy 
of  which  is  hereto  atteched,  and  that  on  the 
same  day  an  order  directing  such  payment 
was  entered,  a  copy  of  which  is  also  hereto 
attached,  and  that  on  the  same  day  said  sur- 
plus was  paid  to  him,  and  that  the  same 
should  be  considered  and  read  in  evidence 
upon  the  hearing  of  this  cause,  as  if  the 
same  appeared  in  the  return  now  on  file." 

As  shown  by  the  stipulation  Kimball  re- 
ceived the  surplus  paid  for  the  land  by  Ran- 
ney, amounting  to  $40  or  more.  The  street 
opening  matter  finally  passed  the  council 
and  proceedings  to  condemn  the  land  com- 
menced late  in  the  fall  of  1804,  according  to 
Ranney*s  testimony.  A  year  or  so  later  pro- 
ceedings were  begun  by  Ranney  against  the 
city,  and  these  were  ^vmlly  settleid  in  this 
court  in  his  favor. 

On  July  23,  1896,  a  portion  of  the  prop- 
erty was  sold  to  Mrs.  Davis  for  $8,500,  and 
on  May  30,  1890.  Ranney  sold  his  equity  in 
the  property  to  Balch  upon  a  settlement  of 
their  affairs.  The  bill  in  this  cause  was 
verified  Feb.  10,  1898,  and  asks  an  account- 
id  L.  R.  A. 


ing  by  Ranney,  and  an  injunction  against 
the  selling  or  encumbering  of  the  premises 
by  Ranney  or  Balch. 

The  circuit  court  granted  the  relief  prayed 
against  Ranney,  and  dismissed  the  bill  aa  to 
Balch.  Both  complainant  and  defendant 
Ranney  have  appealed. 

The  learned  circuit  judge  found  that  the 
contract  did  not  require  lUnney  to  see  that 
the  property  was  not  sold  upon  the  mort- 
gages, but  it  was  his  opinion  that  the  rela- 
tion which  he  susteined  to  the  property  was 
such  as  to  forbid  ite  purchase  upon  his  own 
behalf,  to  the  exclusion  of  complainant,  and 
to  make  him  a  trustee  for  the  benefit  of  the 
complainant  when  he  acquired  title. 

It  is  admitted  that  one  who  contracts  to 
sell  propei'ty  for  another  cannot  purchase 
for  himself,  but  counsel  assert  that  this  is 
not  such  a  case,  for  the  reason  that  he  did 
not  sell  to  himself^  or  indeed  sell  at  all,  and 
that  he  purchased  at  a  sale  which  he  was 
powerless  to  avert,  and  only  did  so  to  pro- 
tect himself  against  loss. 

The  doctrine  invoked  by  the  oomplainant 
goes  farther  than  to  merely  forbid  a  pur- 
chase by  an  agent  from  himself,  and  ex- 
tends to  all  cases  where  the  purchase  by  an 
agent  may  be  an  inducement  to  omit  a  duty 
regarding  the  subject  of  the  purchase. 

In  Qrumley  v.  Webby  44  Mo.  444,  100  Am. 
Dec.  304,  it  was  held  that  an  agent  cannot 
be  allowed  to  purchase  an  interest  in  prop- 
erty, where  he  has  a  duty  to  perform  which 
is  inconsistent  with  the  character  of  a  pur- 
chaser. In  that  case  the  agent  took  a  lease 
to  himself  instead  of  a  renewal  of  a  former 
lease  to  his  principal. 

In  Martin  v.  Wyncoop,  12  Ind.  26fl.  74 
Am.  Dec.  209,  it  was  held  that  an  adminis- 
trator could  not  purchase  real  estete  of  hi«i 
testator  at  a  sheriff's  sale,  for  himself,  or 
another,  even  though  it  was  sold  on  an  exe- 
cution in  his  favor,  levied  before  he  assumed 
the  trust,  and  although  it  appeared  that  he 
used  efforts  to  make  the  property  sell  for 
the  best  price  possible.  The  case  of  Foun- 
tain Coal  Co.  V.  Phelps,  95  Ind.  271,  aifirms 
the  doctrine. 

In  Adams  v.  Sayre,  70  Ala,  318,  Adams 
was  Sayre*s  agent,  having  control  and  pos- 
session of  mortgaged  premises,  and  perform- 
ing the  duty  of  managing  and  renting  them, 
etc.,  and  was  his  authorized  agent  to  sell  the 
property.  He  purchased  the  property  at  a 
foreclosure  sale,  and  it  was  hela  tha.t  his 
relation  was  a  fiduciary  one  as  regarded  the 
property,  and  that  he  was  not  permitted  to 
traffic  with  the  subject-matter  of  his  agency 
without  the  consent  of  his  principal  so  as 
to  reap  a  profit  for  himself.  It  was  said: 
"The  appellant  was  the  agent  of  the  mort- 
gagor to  sell  the  property,  and  this  relation- 
ship imposed  on  him  the  manifest  duty  of 
obtaining  for  it  the  highest  available  price." 

In  yeiccomb  v.  Brooks,  16  W.  Va.  32,  it 
was  laid  down  as  a  general  principle  that 
"a  person  who  occupies  any  fiduciary  rela- 
tion to  another  is  bound  not  to  exercise  for 
his  own  benefit,  and  to  the  prejudice  of  the 
party  to  whom  he  stands  in  such  relation, 
any  of  the  powers  or  rights,  or  any  knowl- 
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edge  or  advantage  of  any  description  which 
he  derives  from  such  confidential  position/' 
and  that  a  purchase  under  such  circum- 
stances could  be  set  aside  by  the  principal 
at  his  pleasure,  without  any  inquiry  as  to 
adequacy  of  price  or  fairness  of  the  trans- 
action. This  is  upon  the  principle  stated 
by  Lord  El  don.  Ex  parte  L<icey,  6  Ves.  Jr. 
627,  that  "though  you  may  see  in  a  particu- 
lar case  that  the  trustee  has  not  made  ad- 
vantage, it  is  utterly  impossible  to  examine 
upon  satisfactory  evidence  in  the  power  of 
the  court  (by  which  I  mean  in  the  power  of 
the  parties)  in  ninety-nine  cases  out  of  a 
hundred  whether  he  has  made  advantage  or 
not.  .  .  .  The  probability  is  that  the 
trustee  who  once  conceived  such  a  purpose 
will  never  disclose  it,  and  the  cestui  que 
trust  will  be  effectually  defrauded." 

Mr.  Justice  Wayne  said  in  Michoud  v. 
Girod,  4  How.  555,  11  L.  ed.  1099:  "The 
general  rule  stands  upon  our  great  moral 
obligation  to  refrain  from  placing  jurHclves 
in  relations  which  ordinarily  excite  a  con- 
flict between  self-interest  and  integrity.  It 
restrains  all  agents,  public  and  private;  but 
the  value  of  the  prohibition  is  most  felt,  and 
its  application  is  most  frequent,  in  the  pri- 
vate relations  in  which  the  vendor  and  pur- 
chaser may  stand  toward  each  other.  The 
disability  to  purchase  is  a  consequence  of 
that  relation  between  them  which  imposes 
on  the  one  a  duty  to  protect  the  interests  of 
the  other,  from  the  faithful  discharge  of 
which  duty  his  own  personal  interests  may 
withdraw  him.  In  this  conflict  of  interests 
the  law  wisely  interposes.  It  acts,  not  on 
the  possibility  that  in  some  cases  the  sense 
of  that  duty  may  prevail  over  the  motives 
of  self-interest,  but  it  provides  against  the 
probability  in  many  cases,  and  the  danger 
in  all  cases,  that  the  dictates  of  self-inter- 
est will  exercise  a  predominant  influence, 
and  supersede  that  of  duty.  It  therefore 
prohibits  a  party  from  purchasing  on  his 
own  account  that  which  his  duty  or  trust 
requires  him  to  sell  on  account  of  another; 
and  from  purchasing  on  account  of  another 
that  which  he  sells  on  his  own  account.  In 
effect  he  is  not  allowed  to  unite  the  two  op- 
posite characters  of  buyer  and  seller,  because 
his  interests  when  he  is  the  seller  or  buyer 
on  his  own  account  are  directly  conflicting 
with  those  of  the  person  on  whose  account 
he  buys  or  sells." 

In  the  case  of  Newcomh  v.  Brooks,  16  W. 
Va.  32,  it  was  said  further  that  "this  rule 
is  not  conflned  to  trustees  and  fiduciaries 
in  the  technical  meaning  of  the  words,  but 
it  extends  to  every  person  who  is  within  the 
reason  of  the  rule,  that  is,  to  every  person 
who  by  his  connection  with  another  person, 
or  who  by  being  employed  or  concerned  in 
his  affairs,  has  acquired  a  knowledge  of  his 
property;  and  any  such  person  occupying 
such  confidential  relation  to  another  comes 
within  the  rule  we  have  laid  down.  In  other 
words  the  rule  embraces  every  relation  in 
which  there  may  arise  a  conflict  between 
the  duty  which  the  purchaser  owes  the  per- 
son with  whom  he  is  dealing  and  his  own 
individual  interest."  Numieroua  authorities 
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are  there  cited  in  support  of  the  rule.  It 
was  held  that  "a  fiduciary  cannot  make  a 
valid  purchase  of  the  trust  property,  though 
it  be  made  at  a  public  sale  under  a  decree 
made  in  an  adverse  proceeding.  Any  such 
purchase  may  be  avoided  at  his  option  by 
any  party  to  whom  he  holds  such  fiduciary 
relation."  See  Ford  v.  Wright,  114  Mich. 
122,  72  N.  W.  197. 

It  is  urged  in  behalf  of  the  defendant 
that  all  of  these  cases  involve  elements  of 
fraud,  but  it  is  evident  that  the  decisions 
were  not  based  upon  findings  of  actual 
fraud,  but  rest  upon  the  more  solid  and 
sweeping  proposition  that  a  trustee  cannot 
deal  to  his  own  advantage  with  the  trust 
fund  without  the  consent  of  the  cestui  que 
trust. 

Subjected  to  the  test  of  this  rule,  we 
thinik  that  Banney  had  no  right  to  purchase 
this  land  to  the  exclusion  of  the  complain- 
ant, because  he  had  duties  that  were  incom- 
patible with  it.  He  was  bound  to  sell  this 
property  as  speedily  and  as  advantageously 
as  possible.  As  a  purchaser  his  interest  was 
to  buy  as  cheaply  as  possible.  Whether 
yielded  to  or  not,  the  impending  foreclosure 
sale,  at  which  he  might  purchase,  presented 
a  temptation  to  omit  the  performance  of 
these  duties,  and  delay  action  until  the 
property  should  become  his.  whereby  he  and 
not  Kimball  would  reap  the  profit  arising 
from  a  sale. 

There  is  evidence  in  the  case  by  both 
Heath  and  Kimball  that  defendant  led  them 
to  expect,  if  he  did  not  promise,  that  he  was 
able  to,  and  would,  protect  the  title  for  their 
mutual  benefit.  At  a  late  day  he  informed 
them  that  he  could  not,  yet  in  a  very  few 
days  afterwards  he  obtained  the  money 
which  would  have  protected  it,  by  taking 
title  and  giving  security  upon  the  property. 
It  cannot  be  denied  that  he  gave  complainant 
notice  that  he  would  purchase  the  property 
for  his  own  benefit,  while  there  was  yet 
twelve  or  thirteen  days  within  which  he 
might  have  redeemed,  but  he  was  unable  to 
do  it.  We  think  it  did  not  change  the  re- 
lations, or  make  the  title  valid,  any  more 
than  it  would  have  done  had  he  given  him 
that  period  to  redeem,  after  a  confirmation 
of  a  purchase  made  without  complainant's 
knowledge.  The  edge  is  sought. to  be  taken 
from  the  rule  by  the  claim  that  Ranney 
found  it  necessary  to  do  this  for  the  protec- 
tion of  his  rights  under  the  contract.  His 
rights  under  the  contract  consisted  of  a 
prospective  commission,  to  earn  which  he 
had  made  effort,  and  possibly  expended  some 
money,  though  the  latter  does  not  appear. 
But  the  sequel  has  shown,  what  must  have 
been  apparent  then,  that  he  could  safely  have 
taken  care  of  his  own  rights  without  de- 
priving the  complainant  of  his. 

Kimball  obtained  an  order  for  a  resale 
and,  finding  that  he  could  not  comply  with 
the  conditions,  or  that  it  would  not  pay  hira 
to  do  so,  took  the  surplus  of  the  purchase 
price,  and  then  waited  three  or  four  years 
before  instituting  proceedings.  It  is  con- 
tended that  these  things  amount  to  a  recog- 
nition of  Ranney's  rights,  and  a  ratificatioii 
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of  the  sale,  and  that  in  any  event  hia  laches 
should  stop  him  from  making  this  claim. 

The  record  shows  that  complainant  tried 
to  adjust  this  matter  satisfactorily.  He  ap- 
plied for  a  resale  in  the  hope  that  he  could 
save  something  from  the  property  after  his 
vain  effort  to  effect  a  redemption  within  the 
short  period  allowed.  He  sent  his  attorney 
to  Ranney,  offering  to  pay  the  amount  of  his 
bid  and  $100  additional  for  the  redemption 
of  the  property,  but  was  refused.  After  the 
sale  was  confirmed,  he  or  his  counsel  took 
the  money  remaining  after  payment  of  the 
fuortgage,  but  for  this  he  is  ready  to  ac- 
-count.  We  think  these  things  do  not  estop  him 
from  claiming  that  Ranney  bought  the  proper- 
ty for  their  mutual  benefit.  Ranney  has  not 
relied  upon,  been  misled,  or  injured  by  them. 

Nor  do  we  think  the  defense  of  laches 
should  prevail.  Ranney  was  under  no  obli- 
gation to  buy  this  property.  He  professes 
to  have  done  so  for  his  own  benefit,  but  so 
•does  any  agent  who  buys  his  principaPs  land 
with  a  view  to  profit.  At  all  events  he 
tx>ught  it,  and  the  law  says  that  he  pur- 
-chased  for  the  benefit  of  his  cestui  que  trust. 
Ordinarily  a  purchase  with  such  design  is 
meritorious,  and  the  trustee  is  only  required 
to  give  the  cestui  que  trust  the  proceeds. 
But  here  there  was  no  such  design,  and,  upon 
the  contrary,  the  trustee  has  set  up,  and  at 
all  times  maintained,  an  unlawful  claim. 
He  now  says  in  effect  that  such  gratuitous 
interference  gave  him  the  right  to  say  to 
•complainant:  "I  now  hfive  a  deed  of  your 
property.  You  must  at  once  relieve  me  of  this 
burden,  which  I  have  voluntarily  assumed, 
or  your  laches  will  make  my  title  perfect." 

We  do  not  take  this  view  of  the  matter. 
For  his  own  purposes  Ranney  chose  to  take 
the  property,  trusting  to  his  ability  to  real- 
ize from  it.  He  did  not  ask  complainant  to 
relieve  him  from  his  burden.  On  the  con- 
trary, he  denied  his  right  to  do  so,  and  re- 
fused the  ofi'er  ma-de  by  complainant's  solici- 
tor, which  appears  to  have  been  made  in 
good  faith  and  in  the  belief  that  it  could 
be  performed.  He  told  complainant  the  land 
was  his  subject  to  a  right  to  redeem  within 
«ight  days.  When  asked  if  he  "would  send 
complainant  to  the  poor  house,"  he  replied 
that  "business  is  business."  Thereupon  he 
was  allowed  to  sell  the  property,  and  com- 
plainant now  asks  the  court  to  give  him  the 
trust  fund.  We  concur  in  the  opinion  of  the 
■circuit  court  that  he  is  entitled  to  what  is 
left  after  reimbursing  Mr.  Ranney.  In  ad- 
dition to  the  items  allowed  Mr.  Ranney  by 
the  decree  we  think  th*at  he  is  entitled  to 
interest  upon  his  disbursements,  the  amount 
of  which  should  be  deducted  from  the 
amount  of  decree. 

The  decree  of  the  Circuit  Court  toill  be 
modified  in  this  particular,  and  in  other  re- 
flpecis  affirmed.  As  the  record  contains  no 
computation  of  the  amount  to  be  deducted 
for  interest,  it  will  be  determined  on  the 
settlement  of  the  decree,  if  counsel  do  not 
sooner  agree  upon  it.  The  defendant  will 
recover  costs  of  this  court. 

The  other  Justices  concur. 
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Horace  M.  OR  EN",  Attorney  General,  ex  rel, 
George  H.  BARBOUR  et  al, 

V, 

Hazen  S.  PINGREE  et  al 


( 


Mich. 


) 


1.  A  STHtem  of  street  rall^vays  tnelnd- 
iBir  more  tlian  140  miles  of  track,  and 

over  some  of  which  are  carried  both  freight 
and  passengers,  while  they  are  also  used  by 
cars  from  lines  running  to  other  towns,  con- 
stitutes a  work  of  Internal  Improvement, 
within  the  meaning  of  Const,  art.  14,  |  9, 
forbidding  the  state  to  t>e  Interested  therein. 

2.  Aotliorltr  to  purchase  and  operate 
any  street  railway  or  rallvrar* 
fviiollj-  or  partly  within  the  city  of  De- 
troit, which  the  legislature  attempted  to  con- 
fer by  act  March  24,  1899,  Is  In  violation  of 
Const,  art.  14.  S  9,  which  says :  "The  state 
shall  not  t>e  a  party  to,  or  Interested  In,  any 
work  of  Internal  Improvement,  nor  engaged 
In  carrying  on  any  such  work,'*  as  what  the 
state  cannot  itself  do  it  cannot  do  by  means 
of  agencies  called  into  being  by  Itself. 

3.  It  Is  a  matter  of  common  knowledaro 
that  cars  marked  "Special*'  are  run  at  fre- 
quent intervals,  carrying  freight,  over  some 
street  railways. 

(July  5,  1899.) 

QUO  WARRANTO  proceeding  to  deter- 
mine by  what  authority  defendants 
Claimed  to  exercise  the  office  of  street-rail- 
way commissioners  for  the  city  of  Detroit. 
Wi-it  of  ouster. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jasper  C.  Gates,  for  relators: 

By  adopting  article  14,  §  9,  of  the  Consti- 
tution of  1850,  the  policy  of  the  state  in  re- 
gard to  internal  improvements  was  complete- 
ly changed. 

If  the  legislature  can  authorize  subdivi- 
sions of  a  st.ate  to  build,  purchase,  own,  or 
operate  railways,  then  it  may  accomplish  in- 
directly what  it  cannot  do  directly,  and,  in 
effect,  practically  annul  this  provision  of  the 
Constitution. 

Til  is  section  of  the  Constitution  has  been 
before  this  court  in  numerous  cases,  and  the 
rule  seems  to  be  fully  established  by  these 
cases  that  the  legislature  cannot  authorize 
or  empower  any  subdivisions  of  the  state  to 
do  that  which  the  state  by  this  provision  of 
the  Constitution  is  prohibited  from  doing. 

People  esD  rel.  Detroit  d  H.  R,  Co.  v.  Balem 

Note. — As  to  the  public  purposes  for  which 
money  may  be  appropriated  or  raised  by  taxa- 
tion, see,  in  general,  note  to  Daggett  v.  Colgan 
(CaJ.)   14  L.  R.  A.  474. 

As  to  the  power  of  the  state  to  ase  public 
moneys  for  free  scholarships  in  a  state  uni- 
versity, see  State  em  rel.  Garth  v.  Switzler 
(Mo.)  40  L.  R.  A.  280. 

As  to  the  constitutionality  of  a  statute  au- 
thorizing the  building  of  a  subway  in  a  city, 
see  Prince  v.  Crocker  (Mass.)  32  L.  R.  A.  610. 

As  to  the  power  of  a  municipality  to  own  a 
street  railway,  see  Sun  Printing  &  Pub.  Asso. 
V.  New  York  (N.  T.)  37  L.  R.  A.  788. 

As  to  the  power  of  a  city  to  own  a  toll  road 
outside  of  the  state,  see  Becker  v.  La  Crosse 
(Wis.)  40  L.  B.  A.  829 
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Twp,  Board,  20  Mich.  462,  4  Am.  Rep.  400; 
People  ex  rel.  Bay  City  v.  State  Treasurer, 
23  Mich.  409;  Kyeraon  v.  Utley,  16  Mich. 
269;  Anderson  v.  Hill,  64  Mich.  477,  20  N. 
W.  549;  Sparrow  v.  State  Land  Offioe  Com- 
mieaioner,  56  Mich.  567,  23  N.  W.  315;  WU- 
cox  y.  Paddook,  65  Mich.  23,  31  N.  W.  609; 
Kinnie  ▼.  Bare,  68  Mich.  625,  36  N.  W.  672. 

The  Illinois  Constitution  prohibits  the 
state  from  creating  a  debt  exceeding  $50,000 
without  a  vote  of  the  people,  and  it  was  held 
that  this  prohibition  applied  to  every  subdi- 
vision of  the  state,  as  well  as  to  the  state. 

People  ex  rel.  MoCagg  v.  Chicago,  51  111. 
17,  2  Am.  Rep.  278. 

The  Constitution  of  Iowa  contains  a 
clause  prohibiting  the  state  from  directly  or 
indirectly  becoming  a  stockholder  in  any 
corporation.  This  section  applied  to  a  coun- 
ty. 

State  ex  ret.  Burlington  d  M.  River  R,  Co. 

▼.  Wapello  County,  13  Iowa,  388. 

The  city  of  Detroit  is  a  mere  instrumen- 
tality of  the  state  for  the  more  convenient 
administration  of  local  government,  and 
holds  its  charter  and  all  its  powers  subject 
to  repeal  by  the  legislature  at  any  time.  In 
case  of  the  repeal  of  the  charter  of  the  city 
of  Detroit,  all  its  property  would  revert  to 
and  vest  in  the  state. 

2  Dill.  Mun.  Corp.  §§  445,  446;  Men- 
wether  v.  Garrett,  102  U.  8.  472,  26  L.  ed. 
107;  Schaffcr  v.  Cadtcallader,  36  Pa.  126; 
Davenport  v.  Peoria  Marine  d  F.  Ins.  Co.  17 
Iowa,  276;  Indianapolis  d  B.  R.  Co.  v.  In- 
dianapolis, 12  Ind.  620. 

If  the  legislature  should  repeal  the  char- 
ter of  the  city  of  Detroit,  the  property  of  the 
city  of  Detroit,  including  the  street  railways, 
would  vest  in  the  state,  and  we  would  have 
the  state  in  the  position  of  owner  of  proper- 
ty which  by  the  Constitution  of  the  stat^  it 
is  expressly  prohibited  from  owning  or  oper- 
ating; whidi  clearly  refutes  the  claim  that 
this  clause  of  the  Constitution  does  not  ap- 
ply to  the  subdivisions  of  the  state,  as  well 
as  to  the  state. 

Where  a  statute  or  constitution  is  found 
to  have  been  amended,  either  by  addition  to 
or  by  the  omission  of  words  or  sentences 
used  in  the  original,  the  lawmaker  must  be 
presumed  to  have  had  some  object  in  view, 
t*)  have  intended  thereby  to  effect  some 
change:  and  it  is  the  duty  of  the  courts, 
when  called  upon  to  construe  such  amended 
laws,  to  seek  for  that  intent,  and  not  render 
void  by  construction  parts  added,  nor  revive 
parts  omitted. 

Strong  v.  Daniels,  3  Mich.  466;  Michigan 
Dairy  Co.  v.  Runnels,  96  Mich.  109,  55  N.  W. 
617. 

It  is  for  the  interest  of  every  citizen  that 
the  state  Rhall  confine  itself  to  its  own  func- 
tions. Everything  looking  like  intermed- 
dling in  local  affairs  or  in  business  enter- 
prises or  improvements  has  either  been  posi- 
tively forbidden  or  jealously  guarded. 

Sparrow  v.  Slate  Land  Office  Commission- 
er, 56  Mich.  578.  23  N.  W.  315. 

The  act  undertakes  to  confer  upon  a  mu- 
nicipality corporate  powers,  which  are 
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neither  legislative  nor  administrative,  con- 
trary to  the  provisions  of  §  38  of  article  4 
of  the  Constitution. 

By  implication  that  section  forbids  the 
legislature  conferring  any  other  powers  up- 
on the  corporations. 

Cooley,  Const.  Lim.  ••86,  86;  People  v. 
Collins,  3  Mich.  349;  Atty.  Oen.  v.  Marr,  55 
Mich.  450,  21  N.  W.  883;  Atty.  Oen.  v.  Pres- 
ton, 50  Mich.  170,  22  N.  W.  261;  Maynard 
V.  First  Rep.  Dist.  Canvassers,  84  Mich.  254, 
11  L.  R.  A.  332,  47  N.  W.  756;  Messenger  v. 
Teagan,  106  Mich.  657,  64  N.  W.  499. 

The  legislature  cannot  grant,  nor  can  the 
city  either  receive  or  exercise,  powers  which 
are  not  of  "a  local,  legislative,  and  adminis- 
trative character." 

People  V.  Collins,  3  Mich.  414;  People  ex 
rel.  he  Roy  v.  Hurlhut,  24  Mich.  69,  9  Am. 
Rep.  103;  People  ex  rel.  Atty.  Oen.  v.  De- 
troit, 29  Mich.  109;  Atty.  Oen.  v.  Marr,  55 
Mich.  450,  21  N.  W.  883 ;  Taggart  ex  rel. 
Seite  V.  Wayne  County  Auditors,  73  Mich. 
60,  40  N.  W.  852 ;  People  ex  rel.  Bolt  v.  Rior- 
dan,  73  Mich.  518.  41  N.  W.  482;  People  v. 
Hanrahnn,  75  Mich.  616,  4  L.  R.  A.  751,  42 
N.  W.  1124;  Feek  v.  Bloomingdale  Twp. 
Board,  82  Mich.  408,  10  L.  R.  A.  69,  47  N. 
W.  37;  Friesner  v.  Charlotte,  91  Mich.  508> 
52  N.  W.  18;  Houghton  County  Supers,  v. 
Blacker,  92  Mich.  644,  16  L.  R.  A.  432,  52  N. 
W.  951 ;  Sherlock  v.  Stuart,  96  Mich.  210,  21 
Irf.  R.  A.  580,  55  N.  W.  845;  Speed  v.  Detroit, 
100  Mich.  93,  58  N.  W.  638. 

The  power  to  operate  street  railways  ia 
neither  legislative  nor  administrative  with- 
in the  meaning  of  this  constitutional  provi- 
sion. 

1  Beach,  Pub.  Corp.  chap.  15,  §§  638-691 ; 
Crawfordsville  v.  Braden,  130  Ind.  149,  14 
L.  R.  A.  208,  28  N.  E.  849;  Thompson  Hous- 
ton Electric  Co.  v.  Newton,  42  Fed.  Rep.  723 ; 
Mauldin  v.  Oreenville,  33  8.  C.  1,  8  L.  R.  A. 
291,  11  S.  E.  434;  Jacksonville  Electrio 
Light  Co.  v.  Jacksonville,  36  Fla,  229,  30  L. 
R.  A.  540,  18  So.  677;  Christensen  v.  Fre- 
mont, 45  Neb.  160,  63  N.  W.  365;  Sun  Print- 
ing d  Pub.  Asso.  V.  New  York,  8  App.  Div. 
230,  40  N.  Y.  Supp.  007 ;  People  ex  rel.  Mur- 
phy V.  Kelly,  76  N.  Y.  475 ;  PeopU  v.  Salem 
Twp.  Board,  20  Mich.  452,  4  Am.  Rep.  400. 

The  act  attempts  to  give  said  "Detroit 
Street-Rail  way  Commission"  unlimited  and 
unrestricted  power  to  contract  debts  for  and 
loan  the  credit  of  the  city  of  Detroit  con- 
trary to  the  tenor  and  efTect  of  ^  13  of  arti- 
cle 15  of  the  Constitution. 

This  provision  is  mandatory. 

Wattles  V.  Lapeer,  40  Mich.  624;  NUes 
Waterworks  v.  Niles,  69  Mich.  311,  26  N.  W. 
625;  Spitzer  v.  Blanchard,  82  Mich.  234,  46 
N.  W.  400;  Tennant  v.  Crocker,  86  Mich. 
328,  48  N.  W.  577. 

Attempts  to  dominate  the  local  interests 
of  the  city  by  a  mere  appointive  board  are 
unlawful. 

People  V.  Collins,  3  Mich.  414;  People  ex 
rel.  Le  Roy  v.  Hurlhut,  24  Mich.  44,  9  Awl 
Rep.  103;  People  ex  rel.  Park  Comrs.  v.  De- 
troit, 28  Mich.  228,  15  Am.  Rep.  202;  People 
ex  rel.  Atty.  Oen.  v.  Detroit,  29  Mich.  108; 
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People  ex  rel.  Park  Comre,  v.  Detroit,  29 
Mich.  343;  Taggart  ex  rel.  Seitz  v.  Wayne 
County  Auditors,  73  Mich.  60,  40  N.  W.  852 ; 
O'Leary  v.  Marquette  Fire  d  Water  Comra. 
79  Mich.  281,  7  L.  R.  A.  170,  44  N.  W.  608; 
Detroit  Parks  <G  Boulevards  Comra.  v.  De- 
troit, 80  Mich.  663,  45  N.  W.  608;  Atty.  Qen. 
ex  rel,  Lawrence  v.  Tromhly,  80  Mich.  50,  50 
N.  W.  744;  Detroit  v.  Ft.  Wayne  A  E,  B.  Co. 
90  Mich.  646,  51  N.  W.  688;  Barron  v.  De- 
tfoit,  94  Mich.  601,  19  L.  R.  A.  452,  54  N.  W. 
273. 

.tfr.  miska  A.  Fraser,  also  for  relators: 

The  act  is  unconfltitutional  because  it  is 
in  violation  of  the  constitutional  right  of  lo- 
cal self-government. 

Municipalities  are  older  than  states.  De- 
troit enjoyed  local  self-government  before  the 
state  of  Michigan  was  bom,  and  she  was  one 
of  the  elements  of  that  sovereignty  that  con- 
ferred upon  the  legislature  its  lawmaking 
power;  but,  no  more  than  the  natural  per- 
Bons^fioiHpemng  that  sovereignty,  did  she  sur- 
render the  right  to  self-government  in  all 
matters  not  of  general  public  concern. 

People  ex  rel.  Le  Roy  v.  Hurlbut,  24 
Mich.  44,  9  Am.  Rep.  103. 

The  doctrine  of  self-government  has  been 
sustained  by  a  long  line  of  decisions  in  this 
state. 

People  ex  rel.  Atty.  Oen.  v.  Detroit,  29 
Mich.  108.  58  Mich.  213.  55  Am.  Rep.  675,  24 
N.  W.  887;  Detroit  Parks  &  Boulevards 
Comrs.  V.  Detroit,  80  Mich.  663,  45  N.  W. 
508;  People  ex  rel.  Park  Comrs.  v.  Detroit, 
28  Mich.  228,  15  Am.  Rep.  202. 

Municipal  corporations  cannot  avoid  re- 
strictions upon  the  amount  of  indebtedness 
they  may  incur  by  purchasing  pro'perty  for 
public  purposes  subject  to  liens. 

Ironwood  Waterworks  Co.  v.  Trebilcocks 
9!)  Mich.  454,  58  N.  W.  371;  Cumberland  v. 
Uagruder,  34  Md.  381. 

lUessrs.  C.  A.  Kent  and  H.  E.  Spalding 
also  for  relator**. 

Mr.  Henry  M.  DniBeld,  for  respondents : 

The  act  does  not  confer  legislative  powers 
upon  the  commission. 

If  they  are  legislative  powers,  then  every 
net  on  the  statute  books  authorizing  the  or- 
ganization of  corporations  delegates  legis- 
lative powers  to  their  boards  oif  directors; 
every  commission  in  Detroit  is  exercising  il- 
legal powers.  The  commissioners  of  the  wa- 
ter board  have  for  years  enforced  an  ordi- 
nance containing  much  broader  provisions. 
Kvcry  pftrk  board  has  prescribed  rules  and 
legulations  for  the  conduct  of  visitors  to  the 
park. 

People  ex  rel.  Akin  v.  Kipley,  171  111.  44, 
41  L.  R.  A.  775,  49  N.  E.  229;  People  v.  Dela- 
iccre  d  B.  Canal  Co.  32  App.  Div.  120,  62  N. 
Y.  Supp.  850 ;  6  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  1029;  Cincinnati,  W.  d  Z.  R.  Co.  v.  Clin- 
ton County  Comrs.  1  Ohio  St.  77;  Detroit 
Parks  d  Boulevards  Comrs.  v.  Detroit,  80 
Mich.  663,  45  N.  W.  508. 

The  doctrine  of  the  railroad-aid  decisions 
was  never  accepted  as  correct  by  the  profes- 
sion in  this  state. 

Pine  Grove  Twp.  ▼.  Talcott,  19  Wall.  666, 
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22^.  ed.  227;  Taylor  r.  Tpsilanti,  105  U,  8. 
60,  26  L.  ed.  1008 ;  8wan  v.  Williams,  2  Mich. 
427 ;  People  ex  rel.  East  Saginaw  Salt  Mfg.. 
Co.  ▼.  State  Auditors,  9  M|ch.  327;  East  Sag* 
inaw  Mfg.  Co.  v.  East  Saginaw,  19  Mich.  259» 
2  Am.  Rep.  82. 

Urban  street  railways  are  not  internal 
improvements  within  the  meaning  of  article 
14,  §  9. 

Benjamin  v.  Manistee  River  Improv.  Co. 
42  Mich.  635,  4  N.  W.  483. 

This  is  settled  by  the  history  of  the  previ- 
ous occurrences  in  the  state,  which  induced 
the  adoption  of  the  provision;  by  the  inter- 
pretation of  tlio  words  in  statutes  passed 
prior  to  the  adoption  of  the  Constitution; 
by  the  fact  that  there  were  few,  if  any,  street 
railways  in  practical  operation  in  the  coun- 
try, and  none  in  existence  in  the  state.  No 
city  in  the  state  was  large  or  populous 
enough  to  need  any,  none  wei-e  in  contempla- 
tion, and  there  was  no  law  under  whicli  there 
could  ba  any. 

Detroit  Citizens'  Street  R.  Co.  v.  Detroit,, 
22  U.  S.  App.  570,  64  Fed.  Rep.  646,  12  C.  C. 
A.  365,  26  L.  R.  A.  667 ;  Sparrow  v.  State 
Land  Office  Commissioner,  56  Mich.  575,  23 
N.  W.  315. 

llie  provision  contemplated  internal  im- 
provements of  sufficient  magnitude  to  be  of 
general  state,  and  not  purely  local,  interest, 
or  of  a  nature  to  concern  the  people  of  the 
state. 

Sparrow  v.  State  Land  Office  Commission- 
er, 56  Mich.  575.  23  N.  W.  316;  Detroit  City 
R.  Co.  V.  ifills,  85  Mich.  634,  48  N.  W.  1007. 

Messrs.  J.  C  Donnelly,  Fred  A.  Baker, 
John  J.  Speed,  and  Charles  D.  Joslyn 
also  for  respondents. 

Moore,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  proceeding  brought  to  test  the 
validity  of  an  act  approved  March  24,  1899, 
entitled  "An  Act  to  Authorize  the  City  of  De- 
troit to  Construct,  Acquire,  Maintain,  and 
Operate  Street  Railways,  and  to  Construct 
Extensions  Thereof."  The  provisions  of  the 
act  material  to  this  discussion  are  as  fol- 
lows : 

"The  people  of  the  state  of  Michigan  en- 
act: 

"Sec.  1.  That  the  common  council  of  the 
city  of  Detroit  be  and  is  hereby  authorized 
and  empowered  to  appoint  by  resolution,  at 
any  time  within  the  next  twenty  years,  three- 
persons,  electors  and  freeholders  of  said  city, 
who  shall  constitute  a  board  of  commission- 
ers, to  be  know^n  as  the  Detroit  street  rail- 
way commission.  One  of  said  commission- 
ers shall  be  appointed  for  the  term  of  two- 
years,  one  for  a  term  of  four  years,  and  one 
for  a  term  of  six  years.  Their  successors 
shall  be  persons  of'  like  qualifications,  and 
shall  be  appointed  by  the  common  council  ou 
the  nomination  of  the  mayor  of  said  city  at 
the  expiration  of  said  term,  for  the  term  of 
six  years.  Vacancies  shall  be  filled  by  ap- 
pointment by  the  mayor,  and  persons  so  ap- 
pointed shall  hold  office  for  the  unexpired 
term.  All  members  of  said  commission  shall 
hold  their  offices  respectively  until  their  sue- 
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cessors  are  appointed  and  qualified.  Any 
person  otherwise  eligible  may  be  appointed 
-as  aforesaid,  notwithstanding  he  may  hold 
-other  ofHee,  excepting  that  of  alderman.'' 

"Sec.  5.  The  said  commission  may  in  their 
discretion  and  upon  such  terms  and  condi- 
tions as  they  may  deem  advisable  for  the  in- 
terests of  said  city  acquire,  by  deed,  lease,  or 
other  satisfactory  conveyance  from  the  com- 
pany or  companies  owning  the  same  to  said 
•city,  any  street  railway  or  railways  existing 
at  the  time  of  the  passage  of  this  act  and 
lying  wholly  within  or  partly  within  and 
partly  without  said  city,  operated  by  the 
same  company  or  companies,  together  with 
the  property,  assets,  rights,  privileges,  etc., 
"owned  and  used  in  connection  with  or  per- 
taining to  said  railways,  including  rights  to 
routes  belonging  to  such  company  or  com- 
panies upon  which  a  railway  shall  not  be  in 
operation,  and  may  operate  and  maintain 
said  street  railways  so  acquired,  for  the  car- 
riage of  passengers  and  freight  for  hire. 

"Sec.  6.  Said  commission  may  provide  for 
the  payment  of  rentals  or  other  obligations, 
and  may  provide  for  a  sinking  fund  for  the 
discharge  of  any  liens  upon  any  of  the  prop- 
erty acquired  by  them,  and  may  pledge  the 
earnings  and  receipts  of  said  railways  for 
these  purposes,  and  may  use  the  earnings  in 
-operating  and  maintaining  the  same,  and 
may  use  any  surplus  of  earnings  in  acquir- 
ing any  bonds  secured  by  lien  upon  the  prop- 
•erty  so  acquired,  or  may  use  such  surplus 
in  making  needed  extensions  or  betterments 
to  said  railways.  Said  commission  shall 
have  no  power  to  incur  any  obligation  on  be- 
half of  said  city  except  such  as  shall  be 
•chargeable  only  upon  the  railways  and  prop- 
erty so  acquired,  and  the  earnings  and  incre- 
ments and  extensions  thereof. 

"Sec.  7.  The  said  commission  shall  man- 
Age,  maintain,  and  operate  any  street  rail- 
way 80  acquired  or  extended,  and  may  pur- 
•chase  from  the  revenue  thereof  all  lands, 
tracks,  cars,  m.otors,  dynamos,  machinery, 
equipments,  tools,  and  furniture  necessary 
and  useful  therefor,  to  be  used  in  connection 
therewith,  and  may  establish  rates  of  fare 
for  the  carriage  of  passengers  and  freight, 
provided  the  rates  of  fare  shall  not  exceed 
those  now  charged  by  the  Detroit  Citizens' 
Street  Railway  Company.  In  operating  any 
railway  so  acquired,  the  commission  may  ex- 
ercise such  other  general  powers  as  are  pos- 
■eessed  or  exercised  by  boards  of  directors  of 
corporations  organized  under  the  laws  of  this 
•state  providing  for  incorporation  of  street- 
railway  companies. 

"Sec.  8.  After  acquiring  any  railway  or 
railways  pursuant  to  §  5  hereof,  said  com- 
mission shall  have  the  power  to  enter  into 
agreements  with  any  street-railway  com- 
pany having  a  line  of  street  railway,  for  or 
in  relation  to  the  exchange  of  tickets  and 
transfers,  and  for  the  carriage  of  passengers, 
use  of  tracks,  or  operation  of  cars,  provided 
that  such  agreements  shall  not  be  inconsist- 
-ent  with  or  in  violation  of  the  terms  of  the 
•conveyance  or  contract  mentioned  in  §  5  here- 
of." 
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"Sec.  11.  All  causes  of  action  relating  to 
or  arising  out  of  the  owning,  operating,  or 
control  of  any  street  railway  construct^  or 
acquired  by  said  commission  shall  be  prose- 
cuted by  or  against  said  commission  by  the 
name  herein  designated;  and  said  commis- 
sion shall  carry  into  effect,  pay,  or  discharge 
any  order,  decree,  or  judgment  in  any  suit 
or  proceeding  to  which  it  shall  be  a  party,  in 
like  manner  as  if  the  same  were  prosecuted 
or  defended  by  said  city;  provided,  that  no 
action  for  negligent  injury  arising  out  of 
the  operation  of  said  railway  shall  be  main- 
tained unless  it  be  commenced  within  one 
year  from  the  time  when  the  injury  was 
received,  nor  unless  notice  shall  be  given  in 
writing  within  thirty  days  from  the  time  of 
such  injury  to  the  said  commission,  its  sec- 
retary or  attorney,  of  the  time,  place,  and 
circumstances  of  such  injury  and  of  the  na- 
ture thereof. 

"Sec.  12.  Nothing  in  this  act  shall  be  con- 
strued as  granting  any  franchise  to  any  of 
the  existing  street-railway  companies,  or  as 
extending  the  life  of  any  existing  franchise, 
or  as  implying  any  franchise  rights  in  case 
of  reversion  of  the  property  to  the  grantors 
or  their  successors;  and  said  commission  is 
hereby  expressly  prohibited  from  granting 
or  extending  the  life  of  any  franchises  under 
any  of  the  powers  conferred  upon  it  by  this 
act." 

After  the  passage  of  the  act  the  common 
council,  at  an  adjourned  special  meeting,  ap- 
pointed the  defendants  as  members  of  the 
commission,  and  they  at  once  entered  into 
negotiations  for  the  purchase  of  the  various 
street  railways  in  Detroit. 

The  case  is  one  of  vast  importance,  not  on- 
ly because  of  the  magnitude  of  the  interests 
involved,  but  also  because  the  law  proposes 
an  entirely  new  departure  in  this  country,  in 
relation  to  the  ownership  and  management 
of  one  of  the  most  important  interests  in  the 
business  world.  We  are  not  favored  with 
precedents  which  will  aid  us,  because,  with 
all  of  their  zeal  and  ability,  counsel  have  not 
been  able  to  find  where  an  undertaking  just 
like  this  has  been  entered  upon.  We  have, 
however,  had  the  benefit,  not  only  of  well- 
prepared  written  briefs,  but  of  such  oral  ar- 
guments, as  the  learned  counsel,  who  have 
given  the  questions  involved  special  thought 
and  investigation,  cared  to  make.  We  have 
endeavored  to  give  the  case  such  attention 
as  its  importance  deserves.        ' 

It  is  claimed  on  the  part  of  the  attorney 
general  that  the  act  is  unconstitutional  and 
void  for  the  following,  among  other,  reasons: 
"(1)  Because  said  act  undertakes  to  confer 
upon  the  city  of  Detroit  authority  to  engage 
in  a  work  of  internal  improvement,  contrary 
to  the  provisions  of  §  9  of  article  14  of  said 
Constitution.  (2)  Because  said  act  under- 
takes to  confer  upon  a  municipal  corporation 
powers  which  are  neither  local,  legislative, 
nor  administrative,  contrary  to  tiie  provi- 
sions of  §  38  of  article  4  of  said  Constitu- 
tion. ( 3 )  Because  said  act  purports  to  give 
to  said  Detroit  street  railway  commission, 
mentioned  in  said  act,  unlimited  and  unre- 
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fltricted  power  to  contract  debts  for,  and  loan 
the -credit  of,  said  city  of  Detroit,  contrary 
to  the  tenor  and  effect  of  §  13  of  article  15 
of  said  Constitution,  which  provides  that  the 
legislature  shall  provide  for  the  incorpora- 
tion and  organization  of  cities  and  villages, 
and  shall  restrict  their  powers  of  taxation, 
borrowing  money,  contracting  debts,  and 
loaning  their  credit.  (4)  Because  the  pow- 
ers to  contract  and  purchase  sought  to  be 
conferred  by  said  act  upon  said  Detroit  street 
railway  commission  cannot  be  either  con- 
ferred upon  or  exercised  by  said  commission, 
under  said  Constitution.  (5)  Because  said 
act  attempts  to  clothe  said  Detroit  street 
railway  commission  with  legislative  powers 
as  to  street  railways,  and  the  operation  and 
management  of  the  same.  ( 6 )  Because  said 
act  is  an  unlawful  interference  with  the 
right  of  local  self-government  vested  by  said 
Constitution  in  the  citizens  of  said  city,  in 
that  it  undertakes  to  take  out  of  the  control 
of  the  common  council  and  board  of  estimates 
of  said  city  the  several  matters  of  purely  lo- 
cal concern,  above  mentioned,  and  vest  the 
same  in  the  said  Detroit  street  railway  com- 
mission, which  is  a  body  the  members  of 
which  hold  their  offices  for  long  appointive 
terms,  are  a  law  unto  themselves,  and  are 
subordinate  and  responsible  neither  to  said 
oitizens  nor  to  their  representatives,  in  any 
manner  or  form." 

Is  the  act  contrary  to  §  0,  article  14,  of  the 
Constitution?  The  section  reads  as  follows: 
**The  state  shall  not  be  a  party  to  or  inter- 
ested in  any  work  of  internal  improvement, 
nor  engaged  in  carrying  on  any  such  work, 
except  in  the  expenditure  of  grants,  to  the 
state,  of  land  or  other  property."  It  is 
<ioubtless  true,  as  urged  by  counsel,  that  the 
state  legislature  is  given  a  general  grant  of 
legislative  power,  and  that  its  power  to  legis- 
late is  subject  only  to  such  limitations  as  are 
imposed  thereon  by  the  express  or  implied 
limitations  contained  in  the  Constitution  of 
the  stat«  or  the  Constitution  of  the  United 
States.  To  understand  the  force  and  effect 
of  the  provisions  of  our  Constitution  in  re- 
lation to  the  attitude  of  the  state  towards  in- 
ternal improvements,  it  may  be  well  to  con- 
sider the  experience  of  other  states,  and  of 
our  own  state  prior  to  the  adoption  of  our 
prp<*ent  Constitution. 

The  war  of  1812  demonstrated  the  great 
need  of  a  better  system  of  intercommunica- 
tion between  the  various  portions  of  the 
country.  The  condition  of  the  highways, 
both  land  and  water,  was  such  that  troops 
and  provisions  could  be  moved  but  slowly 
and  at  great  expense.  This  was  also  true  of 
the  products  of  the  country.  Succeeding  the 
war  of  1812,  the  state  of  New  York  entered 
upon  the  construction  of  the  Erie  canal.  Its 
construction  was  doubtless  of  groat  benefit 
to  the  agricultural  and  commercial  interests 
of  the  state,  and  especially  to  the  city  of  New 
York.  Other  states  were  prompted  to  fol- 
low the  lead  of  New  York,  and  projected  the 
digging  of  canals,  the  improvement  of  water- 
ways, and  the  construction  of  railroads. 
Nearly  all  the  state  constitutions  adopted 
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between  1830  and  1850  either  gave  the  legis- 
lature permission,  or  made  it  mandatory,  to 
"encourage  internal  improvements  within 
the  state."  Many  enterprises  of  this  char- 
acter were  entered  upon  which  were  ill  ad- 
vised. So  many  of  them  were  undertaken, 
many  of  the  states  incurred  obligations  they 
were  unable  to  meet.  The  rate  of  interest  in 
these  new  countries  was  much  higher  than 
capital  commanded  in  Europe.  Money  from 
there  after  1830  was  furnished  almost  with- 
out limit,  to  be  invested  in  the  various  proj- 
ects devised  by  the  several  states.  The  state 
debts  increased  from  $13,000,000  in  1830  to 
$100,000,000  in  1838.  After  the  financial 
crisis  of  1837  came,  foreign  capitalists  who 
sought  to  draw  out  this  money  were  unable 
to  do  so.  An  effort  to  collect  these  obliga- 
tions proved  abortive.  Upon  one  pretext  or 
another,  many  of  the  states  repudiated  their 
debts  made  for  internal  improvements.  The 
states  most  disastrously  affected  were  Mary- 
land, Pennsylvania,  Indiana,  Illinois,  Louisi- 
ana, Mississippi,  and  our  own  state.  2  Cycl. 
Pol.  Science,  571. 

For  the  period  between  1835  until  the  fi- 
nancial panic  of  1837  occurred,  the  state  of 
Michigan  had  a  wonderful  growth.  The 
opening  of  the  Erie  canal,  and  the  facilities 
for  travel  furnished  by  the  Great  Lakes, 
made  it  comparatively  easy  for  the  residents 
of  New  York.  New  Jersey,  and  New  England 
who  were  seeking  to  better  their  condition  to 
reach  our  borders.  The  climate  was  good, 
and  the  soil  was  fertile.  The  example  gf 
New  York  in  constructing  works  of  internal 
improvement  was  thought  worthy  of  imita- 
tion. The  Constitution  adopted  upon  the  ad- 
mission of  the  state  into  the  Union  provided : 
"Internal  improvements  shall  be  encouraged 
by  the  government  of  this  state;  and  it  shall 
be  the  duty  of  the  legislature,  as  soon  as  may 
be,  to  make  provisions  by  law  for  ascertain- 
ing the  proper  objects  of  improvements  in 
relation  to  roads,  canals,  and  navigable  wa- 
ters, and  it  shall  also  be  their  duty  to  pro- 
vide by  law  for  an  equal,  systematic,  and 
economical  application  of  the  funds  which 
may  be  appropriated  to  those  objects."  The 
governor  of  the  new  state,  in  a  message  to 
the  legislature,  called  its  attention  to  its 
duty  to  act  under  the  constitutional  provi- 
sion. The  legislature  was  not  slow  to  re- 
spond. A  canal  was-  projected  from  Mt. 
Clemens  to  the  mouth  of  the  Kalamazoo  riv- 
er, and  one  around  the  falls  of  the  St.  Mary. 
A  number  of  state  railroads  were  surveyed, 
and  their  construction  entered  upon.  To 
meet  the  expense  the  governor  was  author- 
ized to  borrow,  upon  state  bonds  issued  for 
the  purpose,  $5,200,000.  These  bonds  were 
all  negotiated,  though,  owing  to  the  failure 
of  one  of  the  companies  and  one  of  the  banks 
which  undertook  to  negotiate  them,  the 
amount  for  which  they  were  negotiated  never 
found  its  way  into  the  state  treasury.  It 
became  evident  the  amount  of  the  loan 
would  not  begin  to  complete  the  internal  im- 
provements already  begun.  Then  came  the 
financial  panic.  Bankruptcy  and  financial 
ruin   were   upon  every    hand.     The   state^ 
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at  a  great  sacrifice  of  its  property,  made  an 
arrangement  with  its  creditors  which  left 
its  credit  good,  but  left  it  very  badly  in  debt. 
Cooley,  History  of  Mich.  279 ;  Campbell,  His- 
tory of  Mich.  495. 

As  the  result  of  this  experience,  the  state 
had  the  canal  at  the  St.  Mary's  river,  which 
was  afterwards  taken  over  by  the  Federal 
government,  and  is  now  one  of  the  most  im- 
portant improvements  upon  the  Great 
Lakes;  a  short  section  of  a  canal,  which  has 
never  been  of  any  use,  except  to  furnish 
water  power  to  private  parties;  and  some 
uncompleted  railroads,  which  the  people 
were  glad  enough  to  have  sold  to  private  cor- 
porations. Justice  Cooley  states  the  situ- 
ation in  detail  (Cooley,  History  of  Michi- 
gan, 289). 

*'The  works  of  internal  improvement  still 
remained  on  the  hands  of  the  state,  and  in 
the  day  of  its  poverty  and  trial  they  were 
continually  calling  upon  a  depleted  treasury 
for  money  to  keep  them  in  progress.  But 
now  that  the  great  bubble  of  speculation  and 
inflation  was  burst,  it  became  plain  to  the 
comprehension  of  the  dullest  that  some  of 
the  state  projects  were  wild  and  chimerical, 
and  they  were  abandoned  altogether.  Such 
was  the  case  with  the  projected  canal  from 
Mt.  Clemens  to  the  mouth  of  the  Kalamazoo 
river,  which  it  is  now  seen  would  be  worth- 
less if  constructed.  The  only  works  of  much 
promise  were* the  central  and  southern  of 
the  three  railroads,  which  were  now  very 
well  under  way.  But  doubts  were  arising  in 
the  minds  of  the  people  whether  the  state 
had  been  wise  in  undertaking  the  construc- 
tion and  management  even  of  these, — 
whether  it  was  possible  for  the  state  to  do 
either  the  one  or  the  other  with  the  same 
prudence  and  economy  as  could  private 
owners.  These  doubts  soon  matured  into  a 
settled  conviction  that  the  management  of 
railroads  was  in  its  nature  essentially  a  pri- 
vate business,  and  ought  to  be  in  the  hands 
of  individuals.  By  common  consent  it  came 
to  be  considered  that  the  state,  in  entering 
upon  these  works,  had  made  a  serious  mis- 
take ;  and  the  legislature,  in  an  act  for  fund- 
ing the  loan  bonds,  invited  proposals  from 
state  creditors  for  the  purchase  of  the  state 
railroads.  The  times  were  not  then  propi- 
tious; but  in  1846  the  Central  and  Southern 
railroads,  so  far  as  they  were  then  con- 
structed, were  sold  by  the  state  to  corpora- 
tions which  had  been  chartered  for  the  pur- 
pose of  purchasing.  The  aggregate  price 
was  two  millions  and  a  half, — a  sum  very 
much  below  what  had  been  their  cost  to  the 
state.  But  the  people  felt  the  roads  were 
well  off  their  hands,  and,  as  has  been  said  by 
one  familiar  with  the  whole  history:  'Here 
virtual] V  ceased  to  exist  all  our  works  of  in- 
ternal  improvement.  Nothing  but  the  d4- 
hris  of  our  airy  castles  remained,  and  that 
only  to  plague  our  recollections.'  The  two 
great  railroads,  when  taken  up  by  corpora- 
tions, went  rapidly  forward  to  completion; 
and  they  soon  became  great  national  high- 
ways, whose  utility  to  the  state  was  quite 
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equal  to  the  highest  expectations  ever  formed 
conreming  them. 

"Having  all  their  bitter  experience  witb 
internal  improvements  fresh  in  mind  when 
they  formed  a  new  Constitution,  in  1850,  the- 
people  resolved  to  put  it  out  of  the  power  of 
the  legislature  again  to  involve  them  in  ex- 
travagant projects.  And  here  we  reach  an- 
other landmark,  simiificant  in  itself,  but  es- 
pecially notable  when  contrasted  with  the- 
provision  respecting  internal  improvements 
which  has  already  been  quoted  from  the  Con- 
stitution of  1835.  In  1850  the  people 
deemed  it  necessary  to  prohibit  what  in  1835- 
they  commended,  and  they  now  provided  that 
the  state  shall  not  subscribe  to  or  be  inter- 
ested in,  the  stock  of  any  company,  associa- 
tion, or  corporation,  and  also  that  the  state- 
shall  not  be  a  party  to,  or  interested  in,  any 
work  of  internal  improvement,  nor  engaged 
in  carrying  on  any  such  work  of  internal  im- 
provement, nor  engaged  in  carrying  on  any 
such  woric  except  in  the  expenditure  of 
grants,  to  the  state,  of  land  or  other  proper- 
ty. These  were  very  positive  provisions,, 
and  by  adopting  them  the  people  believed 
»•'  •  '•'•♦hI  it  impossible  that  proj- 
ects of  doubtful  wisdom  and  utility  should 
be  engaged  in  at  the  public  cost. 

'  .But  diseases  in  the  body  politic,  like 
those  in  the  human  system,  are  likely  to  take 
on  new  fonna  from  time  to  time,  and  they 
are  not  to  be  exorcised  by  words,  or  kept  oflT 
by  constitutionol  inhibitions.  The  mania 
for  internal  improvements  at  the  cost  of  the 
public,  when  it  returned  fifteen  years  later 
under  the  administration  of  Governor  Crapo, 
took  on  the  form  of  aid  to  railroad  corpora- 
tions by  the  several  municipal  bodies  in  the 
state.  Such  aid  was  being  given  in  other 
states,  and  railroads,  as  a  consequence,  were 
being  constructed  with  a  rapidity  never  par- 
alleled. Michigan  was  lagging  behind  the 
rest  of  the  country.  Why  should  this  be  so  ? 
Every  town  which  should  subscribe  to  the 
stock  of  a  railroad  would  immediately  receive 
a  full  return  in  the  enhanced  value  of  its 
landed  property,  and  would  have  the  stock 
besides.  This  was  what  was  commonly  said 
and  commonly  believed,  and  the  legislatures, 
well  reflecting  the  common  desire,  passed  a 
general  law  under  which  townships  and  cit- 
ies were  to  be  permitted  to  vote  aid  to  rail- 
roads. The  railroads, under  another  genera! 
law,  might  be  laid  out  anywhere  by  the  pro- 
jectors, at  pleasure,  so  that  monopoly  in 
these  public- con v^niencea^seemfid  tP  be  effect- 
ually provided  against.  The  governor  ve- 
toed the  railway-aid  act,  but  the  legislature 
passed  it  over  his  veto.  The  business  of 
voting  aid  to  railroads  was  soon  active,  and 
the  most  visionary  scheme  was  found  as- 
likely  to  receive  aid  as  any  other, — perhaps 
more  so,  for  more  work  would  be  done  for  it. 
Nothing  is  so  easy  as  to  build  railroad.%  if  it 
can  be  accomplished  by  dropping  votes  into  a 
box.  Only  fossils  and  croakers  will  disturb- 
the  public  mind  by  reminders  that  the  sum* 
voted  must  at  some  time  be  paid,  and  thatth^^ 
roads,  when  built,  may  pay  nothing  toward* 
them.     The  state,  in  detail,  by  its  corpora- 
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lions,  was  f.-ist  plunging  into  indebtedness, 
which  had  already  reached  an  aggregate  of 
•■several  millions,  when  the  process  was  ar- 
rested by  a  decision  of  the  state  supreme 
■court  that  the  act  under  which  the  voting 
liad  taken  place  was  unconstitutional.  The 
-decision  was  a  bitter  disappointment  to 
innny,  and  the  public  clamor  for  a  time  was 
loud  and  oarnest;  but  a  movement  to  obtain 
an  amendment  to  the  Constitution,  which 
would  permit  such  municipal  aid  to  rail- 
roads, wan  unsuccessful,  and  the  excitement 
-soon  died  out.  The  people  had  taken  the 
*.«4ober  second  thought,*  and  had  become  con- 
vinced that  municipal  corporations,  in  their 
|)ower  to  eontraet  debts  or  to  expend  public 
moneys,  should  be  confined  closely  to  proper 
jnunicipal  purposes.  And  this  conclusion 
limy  be  taken  as  a  third  conspicuous  land- 
mark in  the  history  of  internal  improve- 
ments in  Michigan." 

The  cases  referred  to  by  Justice  Cooley 
-were  People  ex  rel.  Detroit  d  H,  R.  Co.  v. 
Salem  Twp.  Board,  20  Mich.  487,  4  Am.  Rep. 
400;  People  ex  rcL  Bay  City  v.  State  Treas- 
urer, 23  Mich.  409;  and  Thomas  v.  Port 
Huron,  27  Mich.  320.  We  think  it  may 
fairly  be  said  of  the  case  of  People  ex  rel.  De- 
troit d  H,  R,  Co.  V.  Salem  Twp.  Board,  that 
the  opinion  was  rendered  upon  the  ground 
that  the  tax  proposed  w^ould  be  levied  for  a 
private  rather  than  a  public  purpose.  This, 
however,  cannot  be  said  of  the  case  of  People 
•ex  rel.  Bay  City  v.  State  Treasurer.  In  the 
last-named  case  it  is  held  the  construction  of 
the  railroad  was  an  internal  improvement, 
within  the  meaning  of  the  Constitution,  and 
that  what  the  sbite  could  not  do  it  could  not 
Authorize  the  townships  and  cities  to  do. 
The  language  of  the  opinion  is  not  suscep- 
tible of  any  other  construction.  It  is  very 
■clear  from  what  has  been  quoted  from  the 
history  of  Michigan,  written  by  Judge 
Cooley,  and  published  in  188o.  that  he  so  con- 
■strued  the  decisions  cited.  The  language  of 
the  opinion  is  as  follows:  "Our  state  had 
once  before  a  bit  of  experience  of  the  evils  of 
the  government  connecting  itself  with  works 
of  internal  improvement.  In  a  time  of  in- 
flntion  and  imagined  prosperity  the  state 
had  contracted  a  large  debt  for  the  construc- 
tion of  a  system  of  railroads,  and  the  people 
were  oppressed  with  hea\'y  taxation  in  con- 
sequence. M&reovei-,  for  a  portion  of  this 
■debt  they  had  not  received  what  they  bar- 
gained for,  and  they  did  not  recognize  their 
legal  or  moral  obligation  to  pay  it.  The 
f^ood  name  and  fame  of  the  state  suffered  in 
<*onsequence.  The  result  of  it  all  was  that 
a  settled  conviction  fastened  itself  upon  the 
minds  of  our  people  that  works  of  internal 
iniprovement  should  be  private  enterprises, 
that  it  was  not  within  the  proper  province  of 
government  to  connect  itself  with  their  con- 
struction or  management,  and  that  an  im- 
perative state  policy  demanded  that  no  more 
burdens  should  be  imposed  upon  the  people 
by  state  authority  for  any  such  purpose. 
Under  this  conviction  they  incorporated  in 
the  Constitution  of  1850,  under  the  signifi- 
eant  title  of  Finance  and  Taxation,  several 
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provisions  expressly  prohibiting  the  state 
from  being  a  party  to  or  engaged  in  carrying 
on  any  work  of  internal  improvement,  or  en- 
gaged in  carrying  on  any  such  work  except 
in  the  expenditure  of  grants  made  to  it, 
and  also  from  subscribing  to,  or  being  inter- 
ested in,  the  stock  of  any  company,  associa- 
tion, or  corporation,  or  loaning  its  credit  in 
aid  of  any  person,  association,  or  corpora- 
tion. Article  14,  §§  7-9.  All  these  provi- 
sions were  incorporated  by  the  people  in  the 
Constitution  as  precautions  against  inju- 
dicious action  by  themselves,  if  in  another 
time  of  inflation  and  excitement  they  should 
be  tempted  to  incur  the  like  burdensome  tax- 
ation in  order  to  ac<*OHipJi$h  public  improve- 
ments, in  case  they  were  not  content  to  wait 
the  result  of  private  enterprise.  The  people 
meant  to  erect  such  effectual  barriers 
that,  if  the  temptation  should  return,  the 
means  of  inflicting  the  like  injury  upon  the 
credit,  reputation,  and  prosperity  of  the 
state  should  not  be  within  the  reach  of  the 
authorities.  They  believed  these  clauses  of 
the  Constitution  accomplished  this  purpose 
perfectly,  and  none  of  its  provisions  had 
more  influence  in  recommending  that  instru- 
ment to  the  hearty  good  will  of  the  people." 
The  doctrine  of  these  cases  was  again  af- 
firmed in  Thomas  v.  Port  Huron,  27  Mich. 
320.  These  cases  all  hold  that  what  the 
state  cannot  do  itself  cannot  be  done  through 
the  aid  of  inferior  municipalities. 

Counsel  urge  that  the  doctrine  announced 
in  People  ex  rel.  Detroit  d  H.  R.  Co.  v. 
Salem  Tuyp.  Board,  People  ex  rel.  Bay  City 
V.  State  Treasurer,  and  Thomas  v.  Port 
Huron  was  never  accepted  as  correct  by  the 
profession  in  this  state,  and  is  contrary  to 
the  decisions  of  other  courts.  If  we  under- 
stand the  logic  of  the  argument,  it  is  that 
those  cases  should  be  overruled.  We  have 
had  occasion  recently  to  consider  a  conten- 
tion of  like  character  and  supposed  we  had 
so  clearly  expressed  ourselves  that  the  doc- 
trine of  those  cases  could  no  longer  be  ques- 
tioned. We  do  not  deem  it  necessary  to  re- 
peat what  was  said  upon  that  subject  in 
Dodge  v.  Van  Buren  Circuit  Judge  (Mich.) 
76  N.  W.  315. 

Counsel  suggest  it  is  as  competent  to  au- 
thorize the  city  to  own  and  operate  a  street 
railway  as  to  acquire  and  maintain  a  public 
park,  waterworks,  a  lighting  plant,  or  a  fire 
department,  or  to  construct  drains  or  to 
build  sewers.  It  may  be  somewhat  difiieult 
to  draw  the  line  as  to  what  a  municipality 
may  properly  do  and  what  it  may  not  do, 
but  all  the  things  above  mentioned  are  au- 
thorized and  defended  because  it  is  a  proper 
exercise  of  the  police  power.  An  adequate 
supply  of  water  is  needed  for  protection 
against  fire.  1  Dill.  Mun.  Corp.  4th  ed.  §S 
144,  146.  There  can  be  no  matter  of  higher 
public  concern  to  any  city  than  the  supply 
of  pure  and  wholesome  water  for  all  useful 
purposes,  and  as  population  becomes  more 
and  more  compact,  and  cities  grow,  the  abil- 
ity of  the  individual  member  of  the  munici- 
pal corporation  to  supply  his  individual 
wants  in  that  direction   constantly   dimin* 
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ishcs,  and  in  all  the  larger  places  it  becomes 
a  matter  of  absolute  public  necessity  that  the 
city  itself  should  directly  or  indirectly  pro- 
vide the  supply.  Nothing  so  affects  the 
health  of  the  community  as  the  character  of 
its  water  supply.  Prentiss,  Pol.  Powers, 
303.  Drains  and  sewers  and  parks  are  all 
needed  in  the  interest  of  public  health.  2 
Dill.  Mun.  Corp.  4th  ed.  §  698;  Kinnie  v. 
Bare,  68  Mich.  625,  36  N.  W.  672;  Prentiss, 
Pol.  Powers,  56,  131,  242.  Lighted  streets 
tend  to  the  prevention  of  crime.  Police 
powers  have  their  origin  in  the  law  of  neces- 
sity. Id.  4.  The  exercise  of  these  powers 
has  little  in  common  with  what  is  sought 
to  be  done  here. 

It  is  urged  that  the  internal  improvements 
contemplated  by  the  Constitution  must  be  of 
sufficient  magnitude  to  concern  the  people  of 
the  state  (citing  Sparrow  v.  State  Land  Of- 
fice Commissioner,  66  Mich.  676,  23  N.  W. 
315),  and  that  street  railways  are  mere  local 
improvements,  or  a  strictly  local  interest, 
not  known  at  the  time  the  Constitution  was 
framed,  and  are  not  such  improvements  as 
are  contemplated  by  the  phrase  ^'internal 
improvements"  (citing  Detroit  Citizens* 
Street  R.  Co.  v.  Detroit^  22  U.  S.  App.  570, 
64  Fed.  Rep.  640,  12  C.  C.  A.  365,  20  L.  R.  A. 
667;  Detroit  City  R.  Co.  v.  Mills,  85  Mich. 
634,  48  N.  W.  1007 ) .  It  is  not  claimed  these 
cases  are  directly  in  point,  but  that  some 
statements  contained  therein  lead  to  the  con- 
clusions just  stated.  The  questions  involved 
in  this  case  were  not  at  issue  in  the  cases 
cited,  and  the  opinions  do  not  tend,  in  our 
judgment,  to  support  the  contention  of  coun- 
sel. We  shall  have  occasion  later  to  con- 
sider whether  the  improvements  are  of  suffi- 
cient magnitude  to  be  deemed  internal  im- 
provements. 

It  is  said,  if  the  theory  of  the  attorney 
general  is  sound,  the  city  of  Detroit  cannot 
construct  a  macadamized  road,  or  pave  a 
street,  or  build  a  sewer.  It  is  a  complete  re- 
ply to  this  suggestion  to  call  attention  to  the 
fact  that  by  §§  23  and  38  of  article  4,  and 
§  1  of  article  11,  the  Constitution  has  given 
to  townships  the  control  of  highways,  and 
to  the  cities  and  villages  the  control  of  the 
streets,  for  all  purposes  germane  to  their 
use. 

It  is  said  that  while  steam  railroads  are  in 
a  sense  public  highways,  in  another  and  legal 
sense  they  are  not  public  highways,  but  that 
street  railways  are  in  every  proper  sense 
public  highways,  public  utilities  of  a  local 
character,  and  are  not  internal  improve- 
ments within  the  meaning  of  our  Constitu- 
tion. Our  attention  is  called  to  the  case  of 
Sun  Printing  d  Pub.  Asso.  v.  New  York,  152 
N.  Y.  257,  37  L.  R.  A.  788,  46  N.  E.  503,  as 
sustaining  this  contention.  It  is  true,  that 
case  holds  that  it  is  within  the  legislative 
power  to  authorize  the  city  to  construct  a 
street  railway  under  the  streets  of  New  York, 
and,  when  constructed,  to  lease  it  for  not  less 
than  thirty-five  nor  more  than  fifty  years, 
at  a  rental  not  less  than  the  interest  paid 
by  the  city  for  the  construction,  and  1  per 
cent  in  addition.  The  writer  of  the  pre- 
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vailing  opinion  stated  that  the  case  was  not 
free  from  difficulty,  and  the  court  considered 
the  case,  "hoping  to  reach  a  result  that  will 
afiford  necessary  relief  to  the  city  and  at  the 
same  time  preserve  the  general  policy  of  our 
system  of  government."  It  appears  in  that 
case  that,  pursuant  to  the  provision  of  the 
act,  the  commissioners  entered  upon  their 
duties,  and  located  a  road  to  be  built  under 
the  streets,  through  the  main  portions  of  the 
city,  and  then  tried  to  induce  private  capi- 
talists to  undertake  its  construction.  No 
private  capitalists  were  willing  to  undertake 
the  construction  of  the  road,  and  it  was  un- 
dertaken by  the  commissioners  for  the  city. 
In  the  course  of  the  discussion,  reference 
was  made  to  certain  cases  decided  by  the 
Ohio  court,  and  this  language  is  used :  "We 
do  not  understand  that  the  views  above  ex- 
pressed are  in  conflict  with  the  Ohio  cases. 
In  that  state  the  Constitution  does  not 
limit  municipal  expenditures  to  a  city  pur- 
pose.* We  do  not,  however,  wish  to  be  un- 
derstood as  approving  of  those  cases,  es- 
pecially in  so  far  as  they  sustain  the  right 
of  a  city  to  construct  a  railroad  mainly  out- 
side of  its  own  territory  and  state."  In 
conclusion,  the  opinion  is  as  follows:  "Our 
government  was  established  by  the  people 
for  their  own  protection  and  welfare.  Their 
policy  was  to  foster  and  protect  individual 
industry  and  enterprise.  To  such  policy  we 
owe  our  advancement  as  a  nation,  and  to 
such  we  must  look  for  our  future  prosperity. 
The  Constitution  should  be  construed  with 
reference  to  this  general  policy,  and  ordinar- 
ily railroads  should  be  constructed  and  oper- 
ated by  private  capital.  The  situation,, 
however,  in  the  city  of  New  York,  is  most 
peculiar.  A  long,  narrow  island  lies  be- 
tween two  rivers,  so  narrow  in  places  that 
there  are  practically  but  two  or  three  streets 
through  which  the  masses  must  reach  its 
business  center.  The  population  of  the  city 
during  the  last  half  century  has  increased 
from  three  hundred  thousand  to  over  a  mil- 
lion and  a  half  of  people.  The  travel  upon 
its  existing  railroads  during  the  last  twenty 
years  has  increased  from  one  hundred  and 
fifty  million  in  1874  to  upwards  of  four  hun- 
dred and  forty-eight  million  in  1894.  It  wa* 
conceded  upon  the  argument  that  the  crowded 
and  congested  condition  of  the  travel  upon 
the  streets  in  the  city  renders  the  proposed 
structure  necessary.  These  considerations 
have  induced  us  to  g^ve  to  the  provisions  of 
the  act  a  most  literal  construction.  The 
commissioners  located  the  road,  and  tried  to 
induce  private  capital  to  construct  and  oper- 
ate it.  In  this  they  have  failed,  and  the 
situation  is  such  that  the  city  must  itself 
construct  the  road,  or  go  without  it.  Here 
we  have  a  demand  for  a  great  public  high- 
way which  private  enterprise  and  capital 
will  not  construct.  It  is  necessary  for  the 
welfare  of  the  people,  and  is  required  by 
them.  It  is  public  in  character,  and  is  au- 
thorized by  the  legislature.  Our  conclusion 
is  that,  under  the  circumstances  and  situa- 
tion here  presented,  the  proposed  road  may 
properly  be  held  to  be  *for  a  city  purpose,* 
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and  that  the  acts  are  not  in  contravention 
of  the  provisions  of  the  Constitution." 

The  doctrine  stated  in  the  Ohio  case  cited 
<  Walker  v.  Cincinnati,  21  Ohio  St.  14,  8  Am. 
Rep.  24)  is  contrary  to  the  holdings  of  this 
court,  as  has  already  been  shown,  and  can- 
not be  reconciled  with  the  later  cases  of 
7'aylor  v.  Ross  County  Comrs.  23  Ohio  St. 
22;  Wyscaver  v.  Atkinson,  37  Ohio  St.  80; 
and  CounteTynan  v.  Dublin  Twp.  38  Ohio  St. 
515.  It  is  evident  that  the  conclusion 
reached  in  the  prevailing  opinion  is  based 
upon  the  ground  that,  because  of  the  crowded 
condition  of  the  city  and  its  peculiar  shape, 
the  improvement  was  a  necessary  one,  and 
that,  as  private  capital  and  enterprise  would 
not  enter  upon  its  construction,  it  was  law- 
ful to  authorize  the  city  to  do  so.  None  of 
the  conditions  existing  in  New  York,  jus- 
tifying the  city,  if  it  was  justified,  in  enter- 
ing upon  the  construction  of  the  road,  exist 
in  Detroit.  The  city  is  already  well  sup- 
plied with  means  of  transit,  and,  if  abuses 
exist  in  the  management,  the  authorities 
have  ample  power  to  correct  them.  The 
dissenting  opinion  in  this  case  is  more  in 
harmony  with  the  law  in  this  state  than  is 
the  prevailing  opinion. 

We  are  not  entirely  without  light  in  rela- 
tion to  what  constitutes  an  internal  im- 
provement within  the  meaning  of  the  Con- 
stitution. We  have  already  seen  that  steam 
railroads  come  within  the  category.  In  the 
case  of  Ryerson  v.  Utley,  16  Mich.  270,  it 
-vas  held  that  an  attempt  to  improve  the 
\iavigation  of  the  Muskegon  river  by  remov- 
ing therefrom  sand  flats  came  within  the 
constitutional  inhibition.  In  People  ex  rel. 
Hubbard  v.  Springwells  Twp.  Board,  25 
Mich.  153,  it  is  said  that  a  macadamized 
road  is  a  work  of  internal  improvement. 
"The  shortness  of  the  road  does  not  change 
its  character.  The  restriction  is  not  against 
great  works,  but  against  all  works  of  that 
kind,  and  the  case  comes  within  the  language 
and  intent  of  the  prohibition."  The  court 
held  that  work  of  that  character  must  be 
done  by  the  local  authorities,  because,  un- 
der the  Constitution,  they  have  been  in- 
trusted, as  we  have  already  stated,  with  the 
care  of  the  highways. 

In  Anderson  v.  Hill,  54  Mich.  477,  20  N. 
W.  549,  it  is  held  that  a  township  cannot 
be  authorized  to  vote  money  to  aid  in  deep- 
ening or  straightening  the  Dowagiac  river, 
because  it  is  an  internal  improvement.  The 
court  said:  "That  the  straightening  or 
otherwise  deepening  the  channel  of  the  Do- 
wagiac river,  in  Van  Buren  county,  ex- 
presses a  work  of  internal  improvement, 
needs  no  argument.  ...  If  the  legisla- 
ture has  the  authority  to  pass  a  law  per- 
mitting the  majority  of  the  legal  voters  of  a 
particular  township  to  impose  a  tax  to  aid 
the  state  in  the  work  of  an  internal  improve- 
ment, it  has  the  authority  to  impose  such 
by  direct  enactment,  without  the  interme- 
diate step  of  a  vote  of  the  people,  and 
against  their  wish;  and  the  rule  is  well  set- 
tled, if  it  has  not  the  power  to  impose  such 
tax  directly  it  cannot  authorire  the  imposi- 
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tion  of  the  tax  indirectly,  through  a  vote  ol 
the  municipality  or  people." 

In  Sparrow  v.  State  Land  Office  Commis- 
sioner, 56  Mich.  567,  23  N.  W.  315,  it  was 
held  that  straightening  and  opening  the- 
channel  of  Cedar  river  was  an  internal  im- 
provement, though  the  decision  was  put 
upon  another  ground.  Justice  Campbell 
used  this  language:  "There  can  be  no  doubt 
of  its  being  a  work  of  internal  improvement. 
That  phrase  is  as  broad  as  language  can 
make  it.  It  can  make  no  difference  for  what 
direct  or  indirect  purpose  of  public  utility 
an  improvement  is  made,  so  long  as  it  comes 
within  such  a  definition,  and  it  can  make 
no  legal  difference  over  how  much  of  the 
state  it  passes.  All  works  of  convenience^ 
whether  for  travel,  drainage,  or  irrigation, 
are  similar  in  their  nature  when  small  and 
large,  and  works  for  all  of  these  purposes 
have  been  made  of  all  dimensions,  and  for 
large  and  small  districts.  It  is  impossible 
to  draw  any  line  of  magnitude.  Any  such 
work  that  is  deemed  important  enough  for 
the  state  to  construct  is  within  the  rule» 
and,  if  not  built  in  the  permitted  way,  is 
within  the  prohibition."  Justice  Champlin 
agreed  with  this  statement,  while  Justice 
Cooley  said  he  did  not  intend  to  question 
the  correctness  of  the  decision  in  Ryerson  v. 
Utley  and  People  ex  rel.  Hubbard  v.  Spring- 
wells  Twp.  Board. 

In  Wilcox  V.  Paddock,  65  Mich.  23,  31  N. 
W.  609,  it  is  held  that  the  straightening  and 
deepening  of  Maple  river  is  an  internal  im- 
provement within  the  meaning  of  the  Con- 
stitution. The  Constitution  of  Minnesota 
[art.  9,  §  5]  has  a  provision  that  "the  state- 
shall  never  contract  any  debts  for  works  of 
internal  improvements  or  be  a  party  in 
carrying  on  such  works."  A  bill  was  passed 
providing  for  a  board  of  railway  and  ware- 
house commissioners,  who  were  authorized 
to  erect  a  state  warehouse  or  elevator  at 
Duluth,  for  public  storage  of  grain.  This- 
was  held  to  come  within  the  constitutional 
inhibition,  and  the  learned  judge  enters 
upon  an  extended  discussion  of  what  con- 
stitutes internal  improvements,  and  the  au- 
thorities relating  thereto.  It  is  too  long  ta 
insert  here.  This  language  is  used  in  thfr 
opinion:  "The  time  was  when  the  policy 
was  to  confine  the  functions  of  government 
to  the  limits  strictly  necessary  to  secure 
the  enjoyment  of  life,  liberty,  and  property. 
The  old  Jeffersonian  maxim  was  that  the- 
country  is  governed  the  best  that  is  governed 
the  least  At  present  the  tendency  is  all  the- 
other  way,  and  towards  socialism  and  pater- 
nalism in  government.  This  tendency  is 
perhaps  to  some  extent  natural,  as  well  as 
inevitable,  as  population  becomes  more  dense, 
and  society  older,  and  more  complex  in  its 
relations.  The  wisdom  of  such  a  policy  is 
not  for  the  courts.  The  people  are  supreme, 
and,  if  they  wish  to  adopt  such  a  change  in 
the  theory  of  government,  it  is  their  right  to 
do  so.  But  in  order  to  do  it  they  must  amend 
the  Constitution  of  the  state.  The  present 
Constitution  was  not  framed  on  any   sucb 
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lines."  [Rippe  v.  Becker ,  56  Minn.  100,  22 
L.  R.  A.  802,  67  N.  W.  331.] 

.When  the  reasons  arose  for  placing  in  the 
Constitution  the  provisions  in  relation  to  in- 
ternal improvements  judged  from  our  stand- 
point the  railroads  were  imperfect.  Their 
passenger  cars  were  not  much  heavier  than 
the  large  stage  coaches,  and  would  carry  from 
eighteen  to  twenty-four  passengers.  In 
many  instances  the  rails  were  flat  bars  of 
iron,  loss  than  an  inch  thick,  laid  upon  rails 
of  wood,  and  kept  in  place  by  spikes.  The 
roadbeds  were  not  well  graded  or  heavily 
ballasted.  The  locomotives  weighed  from 
two  to  six  or  seven  tons.  Cars  were  passed 
over  the  steeper  grades  by  counterweights  of 
box  cars,  weighted  with  stone,  which  bal- 
anced .them  like  window  weights  balance 
window  sash.  As  there  were  no  long  rail- 
ways, there  was  no  freighting,  except  light 
articles,  for  any  considerable  distance.  The 
rolling  stock  was  cheap  and  scanty.  Great 
weight  and  great  speed  would  have  de- 
stroyed the  tracks.  The  entire  cost  of  build- 
ing what  is  known  as  the  ''Michigan  Central 
Road,"  to  Marshall,  was  about  $2,000,000, 
and  it  is  probable  the  value  of  all  internal 
improvements  entered  upon  by  the  state  was 
less  than  $5,000,000.  Campbell,  History  of 
Mich.  484. 

The  pleadings  show  that  the  various 
«trect-railway  companies  own  and  operate  in 
Detroit  141  miles  of  street  railways,  which 
the  defendants  propose  to  take  over.  If  the 
tracks  inside  the  car  barns  and  abandoned 
tracks  be  added,  the  single-track  mileage  is 
about  179  miles.  There  is  a  bonded  debt  up- 
on these  roads  of  upwards  of  $10,000,000, 
■and  their  property  is  regarded  as  worth  be- 
tween $5,000,000  and  $17,000,000.  It  is  cur- 
rently reported  that  the  commission  propose 
to  pay  upwards  of  $16,000,000  for  this  prop- 
erty, besides  assuming  its  indebtedness.  By 
virtue  of  agreements  made  between  these 
•companies,  there  are  run  on  their  lines  in 
Detroit  cars  owned  by  other  companies, 
which  start  from  Pontiac,  Oakland  county; 
Mt.  Clemens,  in  Macomb  county ;  Ann  Arbor, 
in  Washtenaw  county;  and  the  city  of  Wy- 
andotte, in  Wayne  county.  The  tracks  of 
these  roads  are  laid  in  a  very  substantial 
manner.  The  cars  of  the  outside  roads  will 
accommodate  fifty  to  seventy-five  passengers 
each,  are  of  great  size,  and  run  at  frequent 
intervals.  It  is  a  matter  of  common  knowl- 
edge that  over  some  of  these  lines  cars 
marked  "special"  are  now  run  at  frequent  in- 
tervals, carrying  freight.  An  electric  road 
is  now  projected  from  Ann  Arbor  to  Lans- 
ing, and  from  other  of  the  lines  now  reach- 
ing Detroit  to  various  points  in  the  interior 
of  the  state.  This  method  of  transit,  or 
some  improvement  thereon,  is  yet  in  its  in- 
fancy. It  does  not  require  one  with  the  ken 
of  a  prophet  to  see  that  in  the  near  future 
the  villages  and  cities  of  the  state  will  be  con- 
nected with  a  network  of  methods  of  rapid 
transit. 

By  the  terms  of  the  bill  (§5),  "the  said 
commission  may  in  their  discretion,  and  up- 
on such  terms  and  conditions  as  they  may 
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deem  advisable  for  the  interest  of  said  city, 
acquire  by  deed,  lease,  or  other  satisfactory 
conveyance  from  the  company  or  companies 
holding  the  same  to  said  city  any  street  rail- 
way or  railways  existing  at  the  time  of  the 
passage  of  this  act,  and  lying  wholly  within 
or  partly  within  or  partly  without  said  city, 
operated  by  the  same  company  or  companies, 
together  with  the  property,  assets,  routes, 
privileges,  etc.,  owned  and  used  in  connec- 
tion with  or  pertaining  to  said  railway,  in- 
cluding rights  to  routes  belonging  to  such 
company  or  companies  upon  which  a  railway 
shall  be  in  operation,  and  may  operate  and 
maintain  the  said  street  railways  so  ac- 
quired for  the  carriage  of  passengers  and 
freight  for  hirei"  Another  section  provides 
that,  after  acquiring  any  railway  pursuant 
to  S  5,  the  "conunission  shall  have  the  power 
to  enter  into  agreements  with  any  street- 
railway  company  having  a  line  of  street  rail- 
way for  or  in  relation  to  the  exchange  of 
tickets  and  transfers  and  for  the  carriage  of 
passengers,  use  of  tracks,  or  operation  of 
cars,"  provided  such  agreement  shall  not  be 
contrary  to  the  provisions  of  §  6.  It  is 
stated  in  the  briefs  of  one  of  the  counsel  for 
defendants,  that  during  the  past  year  the 
railways  of  Detroit  carried  45,000,000  of 
l)assengerB.  The  state  roads  of  1850,  crude 
as  they  were,  provided  improved  methods  of 
moving  passengers  and  freight,  over  what 
had  before  l^een  in  vogue.  The  electric  roads 
of  1899  are  still  greater  improvements  for 
the  same  purpose.  The  rails  used  by  the 
electric  railway  are  much  heavier  and  more 
substantial.  Tlie  track  is  Oiuch  more  sub- 
stantia] than  these  used  prior  to  1850.  The 
cars  will  accommodate  three  or  four  times 
as  many  people.  The  transit  is  much  more 
rapid,  llie  entire  cost  of  all  the  improve- 
ments entered  upon  by  the  state  would  not 
amount  to  one  half  Uie  amount  which  the 
record  discloses  the  commissioners  expect  to 
pay  for  the  property  they  intend  to  take. 
To  say  the  system  of  railroads  as  it  existed 
in  1850  constituted  internal  improvementii 
within  the  meaning  of  the  Constitution,  and 
that  the  system  of  roads  existing  in  Detroit, 
which  are  to  be  taken  over  by  this  commis- 
sion, and  the  lines  leading  thereto,  with 
which  said  ctommission  is  allowed  to  make 
agreements  for  deeds,  leases,  and  in  relation 
to  the  exchange  of  tickets  and  transfers,  is 
not  a  system  of  internal  improvements  with- 
in the  meaning  of  the  Constitution, — is  to 
deny  to  words  in  common  use  their  ordinary 
and  accepted  meaning.  If  the  legislature 
may  authorize  the  city  of  Detroit  to  enter 
into  the  proposed  arrangement,  it  may  au- 
thorize any  other  municipality  to.  do  so,  and, 
by  concert  of  action  between  the  various 
municipalities,  they  may  cover  the  state 
with  means  of  rapid  transit,  owned  and 
operated  by  the  municipalities.  This  would 
enable  the  state  to  do,  by  means  of  agencies 
called  into  being  by  itself,  what  it  cannot 
itself  do,  and  what  the  Constitution  forbids 
its  doing. 

It    is    said    that    the    Constitution    was 
adopted  a  long  while  ago,  and  that  this  is  a 
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gigantic  age,  in  which  enterprises  are  being 
formed  on  a  scale  so  vast  as  to  be  almost  be- 
yond comprehension,  and  the  Constitution 
ought  to  be  given  a  construction  in  keeping 
with  the  spirit  of  the  age.  This  argument 
is  more  properly  addressed  to  the  people 
tlian  to  the  courts.  Constitutions  do  not 
change  as  public  opinion  changes.  Their 
provisions  do  not  mean  one  thing  one  day 
and  another  another  day.  The  written  Con- 
stitution is  the  most  solemn  declaration  of 
the  people  in  relation  to  the  powers  of  state. 
It  was  drawn  by  their  representatives  select- 
•e<l  especially  for  that  purpose.  It  had  their 
a  (iproval  at  the  polls.  Every  officer  of  every 
kind  in  the  state  is  required  to  take  an  oath 
to  support  it.  before  he  can  enter  upon  the  du- 
ties of  his  office.  It  is  not  a  pleasant  duty 
to  declare  tliat  a  law  passed  by  the  legisla- 
ture and  approved  by  the  governor  is  not 
valid.  When  such  a  law  is  enacted,  courts 
ofliinot  for  a  moment  hesitate  in  performing 
that  duty,  disagreeable  as  it  is.  The  provi- 
sions of  the  Constitution  involved  in  this 
<^ntrover8y  have  been  in  existence  for  nearly 
half  a  century.  As  we  have  already  shown, 
they  were  construed  alongthe  lines  of  tliisde- 
cision  nearly  thirty  years  ago.  The  people 
of  the  state  have  not  indicated  in  the  way 
provided  by  the  organic  law  any  dissatisfac' 
tion  with  these  provisions.  The  courts  can- 
not substitute  their  judgment  of  what  the 
Constitution  ought  to  be  for  what  the  people 
have  made  it.  Its  provisions  must  remain 
and  control  until  the  people  see  fit  to  change 
them  in  the  way  provided  by  the  Constitu- 
tion itself.  McPherson  v.  Blacker,  Secre- 
tary of  State,  92  Mich.  377,  16  L.  R.  A.  475, 
62  N.  W.  469. 

It  is  not  necessary  to  discuss  the  very  seri- 
ous question  whether  a  commission  could  be 
authorized  to  buy  from  five  to  eighteen  mil- 


lion dollars'  worth  of  property,  and  subject 
the  city  of  Detroit  to  the  liability  growing 
out  of  the  operation  of  upwards  of  100  miles 
of  electric  street  railways,  without  giving 
the  citizens  and  taxpayers  an  opportunity  to 
say  whether  they  wanted  to  purchase  and 
operate  such  a  business  or  not;  nor  is  it  nec- 
essary to  discuss  the  other  questions  raised 
by  counsel;  for,  if  we  are  right  in  our  con- 
clusion that  the  law  is  unconstitutional,  this 
disposes  of  the  case. 

We  were  asked  by  one  of  the  counsel,  in 
his  oral  argument,  whatever  our  decision  in 
this  case  might  be,  to  decide  the  question 
whether  the  city,  under  any  circumstances, 
may  build  or  buy  lines  of  street  railway  in 
its  streets,  all  lying  within  the  city  limits, 
and  lease  them  upon  such  terms  as  the  city 
authorities  shall  deem  to  be  for  the  best  in- 
terests of  the  citizens.  It  is  not  necessarj^to 
pass  upon  the  question  just  stated  in  order 
to  dispose  of  this  case.  The  law  under  con- 
sideration involves  much  more  than  the  sim- 
ple question  of  municipal  ownership  of  the 
tracks  within  the  corporate  limits,  and,  in 
the  decision  of  the  case  before  us,  we  do  not 
deem  it  wise  to  express  any  opinion  upon 
any  question  other  than  the  one  before  ua. 
It  will  be  soon  enough  to  pass  upon  the  other 
question  when  it  is  necessarily  before  the 
court,  and  when  the  court  can  have  the  bene- 
fit of  the  conditions  and  surroundings  then 
existing. 

We  think  the  law  unconstitutional,  that 
there  is  no  such  office  as  the  ''Detroit  street 
railway  commission,"  and  that  defendants 
have  no  title  thereto,  and  that  judgment  of 
ouster  be  entered. 

The  other  Justices  concur. 

Rehearing  denied. 


GEORGIA  SUPREMi:.  COURT. 


SOUTHERN  EXPRESS  COMPANY,  Plff,  in 

Err., 

V. 

STATE  of  Georgia. 


< 


Ga. 


) 


'*A  rnrriffV  ^'lio  trannportn  for  hire  a 
packane  eontafninff  iiplrltaoaii  llq- 
nora,  and  whose  only  imdertaklng  is  to 
carry  and  deliver  the  goods,  the  propeity  of 

^Ileadnote  by  Little,  J. 


the  coDslgnee.  at  deetlnatfoB.  does  not  by  de- 
livery violate  a  statute.  Id  force  in  the  coun- 
ty of  delivery,  which  provides  that  It  shall  be 
unlawful  for  any  person  or  persons  to  sell, 
either  directly  or  Indirectly,  or  furnish  at 
auy  place  of  business  or  any  ather  public 
place,  by  any  device  whatever,  any  in^oxlcat- 
ing.  spirituous,  ar  malt  liquors :  there  being 
In  this  state  no  provision  of  law  which  makes 
penal  the  transportation  of  liquors  Into  a 
county  where  the  sale  of  liquor  is  prohibited. 

(March  15,  1890.) 


NOTS. — LitthUitp  of  carrier  for  tranaporting  in- 
toxicating liquors, 

T.  Tn  general. 
II.  What  is  a  transportation  or  conveyance t 

III.  The  question  of  knowledge. 

IV.  Evidence  to  support  conviction. 
V.  Sufficiency  of  indictment  or  complaint. 

As  to  the  right  of  state  to  prohibit  manufac- 
ture and  sale  of  spirituous  liquors,  see  note  to 
State  V.  Creeden  (Iowa)  7  L.  R.  A.  295. 

Upon  the  question  as  to  how  far  a  prohibi- 
tory law-  is  constitutional,  see  note  to  Tragess- 
«r  V.  Gray  (Md.)  9  L.  R.  A.  780. 
46  T«.  R.  A.  27 


I.  In  general. 

The  case  of  Southbkn  Express  Co.  v.  Statb 
clearly  follows  the  line  of  distinction  drawn  by 
the  courts  between  cases  wherein  the  liquor  has 
been  shipped  C.  O.  D.,  In  which  the  carrier's 
duty  Is  not  only  to  carry  the  goods  to  the  con- 
signee, but  also  to  collect  the  price,  and  per- 
haps the  freight,  and  those  In  which  his  only  un- 
dertaking is  to  carry  and  deliver  the  goods  to 
the  consignee  at  their  destination.  In  the  first- 
named  cases  the  sale  Is  not  complete  until  the 
goods  are  actually  delivered  and  paid  for  by 
the  consignee,  the  carrier,  by  delivering  the 
liquors  and  collecting  the  price,  completing  tht 
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ERROR  to  the  Superior  Court  for  Bartow 
County  to  review  a  judgment  convicting 
defendant  of  a  misdemeanor  in  unlawfully 
furniBhing  intoxicating  liquors  contrary  to 
the  provisions  of  the  statute.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  F.  G.  Du  Blsnon  for  plaintiff  in  er- 
ror. 

Mr,  Sam  P.  Maddoz  for  defendant  in  er- 
ror. 

Little,  J.,  delivered  the  opinion  of  the 
court: 

The  grand  jury  of  Bartow  county  returned 
a  special  presentment  against  the  plaintiff  in 
error,  charging  it  with  a  misdemeanor.  The 
specific  allegation  of  such  charge  is  that  the 
plaintiff  in  error  on  the  1st  day  of  Novem- 
ber, 1898,  in  Bartow  county,  being  a  corpora- 
tion there  doing  business,  did  unlawfully  fur- 


nish, to  certain  persona  named,  intoxicating,, 
alcoholic,  and  malt  liquors,  at  the  office  of 
the  plaintiff  in  said  county,  the  same  being- 
a  public  place.  The  case  was  tried  under  aiv 
agreed  statement  of  facts,  which  was,  in  sub- 
stance, that  the  plaintiff  in  error  was  a  com- 
mon carrier;  that,  as  such,  it  received,  by 
its  agent  at  Cartersville,  in  said  county, 
and  at  Its  oflice,  which  was  located  in  the- 
depot  of  the  Western  &  Atlantic  Railroad,, 
and  was  a  public  place,  packages  of  spiritu- 
ous liquors,  in  jugs  and  bottles,  for  various- 
parties  resident  in  Bartow  county,  and  deliv- 
ered these  articles  to  the  persons  to  whom, 
they  belonged.  The  shipments  of  such  arti- 
cles were  made  from  points  within  the  state 
of  Georgia  where  the  sale  of  such  liquors  is- 
authorized  by  law.  The  shipments  were  not 
made  collect  on  delivery,  nor  were  any  spe- 
cial   conditions    or    instructions    attached. 


sale  within  the  state  or  county  wherein  the 
sale  Is  prohibited,  and  thus  violating  the  provi- 
sions of  the  statutes.  In  cases  of  the  second 
class,  however,  the  sale  is  complete  before  the 
goods  reach  their  destination,  and  the  carrier 
has  nothing  to  do  with  the  sale  except  to  de- 
liver the  goods.  The  sale  Is  complete  outside 
of  the  jurisdiction. 

As  to  passing  of  title  by  delivery  to  carrier, 
see  note  to  Ramsey  &  G.  Mfg.  Co.  v.  Kelsea  (N. 
J.  L.)  22  L.  R.  A.  415. 

In  a  case  where  the  liquors  were  ordered  by  a 
resident  of  Vermont  from  a  New  York  dealer, 
who  selected  the  goods  to  fill  the  orders,  placed 
them  in  packages,  directed  them  to  the  con- 
signees, and  delivered  them  to  the  express  com- 
pany as  a  common  carrier,  accompanied  by  a 
bill  or  invoice  for  collection,  and  the  shipment 
in  each  instance  was  marked  C.  O.  D.,  it  was 
held  that  the  sale  took  place  in  Vermont  and 
not  In  New  York.  State  v.  O'Neil,  58  Vt.  140, 
66  Am.  Rep.  556.  2  Atl.  586.  The  New  York 
dealer  was  convicted  of  selling  Intoxicating 
liquors  without  a  license  In  Vermont,  and  the 
liquors  In  the  hands  of  the  express  company 
were  held  forfeited,  the  company  being  deemed 
an  agent  of  the  consignor. 

The  cases  of  Crnbb.  v.  State,  88  Ga.  584,  15 
S.  G.  455,  cited  and  relied  upon  in  the  principal 
case:  Knight  v.  State.  88  Qa.  589.  15  S.  K.  456. 
457 ;  and  State  v.  Goss,  59  Vt.  2GU.  59  Am.  Hep. 
706,  0  Atl.  829, — also  support  the  same  doc- 
trine, subject  to  the  requirement  that  the  trans- 
portation Is  with  knowledge  of  the  character  of 
the  packages  transported.  These  cases  will  be 
found  discussed  infra.  III. 

In  Smith  V.  State  (Ark.)  16  S.  W.  2.  where 
an  express  agent  took  an  order  for  intoxicat- 
ing liquors  which  were  sent  by  express  by  a 
dealer  in  another  county,  taken  from  the  ex- 
press oflice  by  the  agent,  and  delivered  to  the 
purchaser,  who  paid  the  price  and  express 
charges,  the  sale  was  held  to  be  complete  when 
the  liquors  were  delivered  to  the  express  com- 
pany, and  the  agent  could  not  be  convicted  far 
selling  without  a  license  In  the  county  in  which 
he  delivered  them  to  the  purchaser.  See  also 
State,  Stemwels,  Prosecutor,  v.  Illlsing,  52  N. 
J.  L.  617,  20  Atl.  65,  infra,  II. 

The  question  of  knowledge  has  been  made 
material  in  some  cases  In  order  to  render  a  con- 
viction of  violating  the  statutory  provisions 
valid.     This  will  be  found  discussed  III.  infra. 

And  it  is  no  defense  to  an  Indictment  under 
Mass.  Stat.  1855.  chap.  215.  I  20.  charging  the 
defendant  with  Illegally  transporting  and  con- 
40  L.  R.  A. 


veying  Intoxicating  liquors  from  place  to  place 
In  the  commonwealth,  with  reasonable  cause  to- 
believe  that  they  were  Intended  for  sale  by  the 
party  to  whom  they  were  delivered,  that  the- 
party  to  whom  they  were  being  conveyed  hadi 
been  tried  and  acquitted  for  keeping  such  liq- 
uors with  Intent  to  sell.  Com.  v.  Waters,  11 
Gray,  81. 

It  Is  no  defense  to  a  complaint  for  carrying 
Intoxicating  liquors  with  reasonable  cause  to> 
believe  that'  they  are  Intended  to  be  sold  in 
violation  of  law,  that  they  were  lawfully  soli^ 
in  another  place  to  the  consignee.  Com.  v.  Me- 
Laugh] In,  108  Mass.  477. 

In  Kennedy  v.  Favor,  14  Gray,  200,  a  persoi^ 
riding  on  a  wagon  merely  as  a  passenger  was- 
arrested  without  a  warrant  for  Illegally  trans- 
porting intoxicating  liquors,  and  afterwarda 
brought  an  action  against  the  officer  for  as- 
sault and  false  imprisonment.  The  questloa 
involved  was  that  of  the  Justification  of  the  of- 
ficer, and  it  was  held  that,  if  he  did  not  have 
reasonable  proof  of  plaintiff's  guilt,  he  woultB 
not  be  Justified  by  the  foct  that  he  had  acte^ 
In  good  faith  and  with  reasonable  cause  to  sus- 
pect plaintiff's  guilt.  The  case  was  governed 
by  that  of  Mason  v.  Lothrop,  7  Gray,  354,  which 
held  that  the  oOlcer  must  have  had  reasonable- 
proof  at  the  time  of  the  arrest  In  order  ta 
Justify  him. 

In  case  of  the  Interstate  transportation  of  ln> 
toxicating  liquors  it  Is  clearly  established  that 
state  laws  cannot  make  the  carrier  liable.  Thl» 
was  the  rule  of  decision  In  the  case  of  State. 
Stemwels,  Prosecutor,  v.  Slllsing,  52  N.  J.  L. 
517.  20  Atl.  66.  where  It  was  held  that  the  state 
could  not  authorize  a  municipality  to  enact 
ordinances  or  rules  which  would  restrict  or  pro- 
hibit the  delivery  of  liquors  in  that  stal»  when 
transported  to  one  who  purchased  them  In  an- 
other state. 

The  above  case  cited  as  an  authority  that  of 
Bowman  v.  Chicago  ft  N.  W.  R.  Co.  12r»  U.  S. 
465.  31  L.  ed.  700,  1  Inters.  Com.  Rep.  823,  8- 
Sup.  Ct.  Rep.  689,  1062.  which  was  a  case  ia 
which  the  carrier  declined  to  transport  the  liq- 
uors because  of  a  state  statute.  But  It  waa 
held  by  the  Supreme  Court  of  the  United  States- 
that  the  carrier  was  obliged  to  accept  and  trans- 
port them  notwithstanding  any  state  statute- 
on  the  subject.  The  basis  of  the  decision  l» 
that  the  carrier  could  not  be  held  liable  for 
violating  a  state  statute  which  prohibited  In- 
terstate  transportation. 

The  same  doctrine  Is  enforced  In  Rhodes  ▼. 
Iowa,  170  U.  S.  412,  42  L.  ed.  1088,  18  Sup.  Ctu 


1889; 
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The  parties  to  wboni  the  articles  belonged, 
and  to  whom  they  were  consigned  and  de- 
livered, paid  the  agent  of  the  plaintiff  in  er- 
ror, at  the  time  of  the  delivery,  only  the  ex- 
press charged  for  transportation  of  the  arti- 
cles,* respectively.  Under  the  charge  of  the 
eourt,  the  jury  returned  a  verdict  of  guilty 
against  the  plaintiff  in  error,  who  made  a 
motion  for  new  trial  on  the  gi'ound  .that 
the  verdict  was  contrary  to  law  and  to  the 
evidence,  and  because  the  court  erred  in 
charging  the  jury  that,  if  the  jury  believe  the 
facts  submitted  under  the  agreed  statement, 
the  plaintiff  in  error  was  guilty  of  the  of- 
fense charged  in  the  indictment.  The  mo- 
tion for  new  trial  was  overruled,  and  an  ex- 
ception taken  to  this  action  of  the  court. 

No  question  is  made  on  the  legality  of  the 
special  presentment,  nor  on  the  liability  of 
the  plaintiff  in  error  to  be  so  charged  and 


tried.  The  special  presentment  was  based 
on  an  act  of  the  general  assembly  admitted  to 
have  been  in  force  in  Bartow  county  at  the 
time  named,  which  provides  as  follows: 
"It  shall  not  be  lawful  for  any  person  or 
persons  to  sell,  either  directly  or  indirectly, 
or  furnish  at  any  place  of  business  or  any 
other  public  place,  by  any  device  whatever, 
any  intoxicating,  alcoholic,  spirituous, 
vinous,  or  malt  liquors  within  the  limits  of 
said  county."  Laws  1884-86,  p.  541,  §  I. 
The  act  contains  a  proviso,  to  which  it  is  not 
necessary  that  reference  should  be  here 
made.  The  evident  object  of  this  act  was  to 
curtail  and  restrict  the  use  of  intoxicating 
and  malt  liquors  in  Bartow  county.  It  en- 
tirely prohibits  any  sale  of  such  liquors.  Jt 
also  prohibits  the  furnishing  at  any  place  of 
business  or  other  public  place  in  said  county, 
by  any  device  whatever,  and  the  single  ques- 


Rep.  664.  to  which  It  Is  held  that  an  Iowa  stat- 
ute prohibiting  the  transportation  of  Intoxfcat- 
Lng  liquors  did  not  apply  to  such  liquors  Mobile 
In  transit  from  another  state  to  a  point  In 
Iowa  to  which  they  were  consigned.  Th'.»  rourt, 
reversing  the  decision  of  the  Iowa  supreme 
court,  followed  the  Bowman  Case,  and  held  that 
the  Iowa  statute  could  not  constitutionally  at- 
tach to  the  goods  while  in  transit  from  uuoiher 
state. 

II.  What  ia  a   transportation  or  conveyance t 

The  act  of  a  railroad  employee  in  removing 
■Intoxicating  liquor  from  the  platform  to  the 
freight  room  of  the  railroad  depot  was  held  in 
State  V.  Rhodes.  00  Iowa,  496,  24  L.  U.  A.  245, 
58  N.  W.  887,  to  be  a  transportation  or  convey- 
ance thereof  from  one  -place  to  another  within 
the  Iowa  statute,  making  transportation  or  con- 
veyance an  offense  in  the  absence  of  a  certifi- 
cate' from  the  county  auditor  that  the  con- 
signee is  authorized  to  sell  such  liquors.  In 
this  case  It  would  not  appear  that  the  defend- 
ant was  aware  of  the  nature  of  the  shipment, 
but.  on  the  contrary,  the  consignors  made  a 
statement  to  the  railroad  company  to  the  effect 
that  the  package  contained  groceries.  But  this 
decision  was  reversed  by  the  Supreme  Court  of 
the  United  States  In  Rhodes  v.  Iowa.  170  U.  S. 
412.  42  L.  ed.  1088,  18  Sup.  Ct.  Rep.  004.  on 
the  ground  that  such  removal  of  the  liquors 
was  a  part  of  Interstate  commerce  where  the 
liquors  were  shipped  from  another  state. 

And  one  who  Is  employed  to  drive  for  a  per- 
son who  has  horses  and  wagons  engaged  exclu- 
sively by  a  wholesale  liquor  dealer  for  the  pur- 
pose of  delivering  the  liquors  to  retail  dealers 
In  the  same  city  is  within  the  words  '*any  other 
person."  contained  In  S  1550  of  the  Iowa  Code, 
and  Is  properly  convicted  on  a  charge  of  trans- 
porting intoxicating  liquors,  although  such 
words  do  not  enlarge  the  classes  previously 
mentioned  in  the  section,  but  simply  mean  oth- 
er persons  of  the  like  kind  and  like  employment. 
State  V.  Campbell,  76  Iowa,  122,  40  N.  W.  100. 

And  f  20,  chap.  215,  Mass.  Stat.  1855.  which 
prohibits  the  transporatlon  of  intoxicating  liq- 
uors from  place  to  place  within  said  common- 
wealth, having  reasonable  cause  to  believe  that 
said  liquors  were  Intended  for  sale.  Includes 
the  transportation  of  the  same  from  one  place 
to  another  In  the  same  town.  Com.  v.  Waters, 
11  Gray,  81. 

III.  The  queeiion  of  knoitledge. 

Id  the  case  of  Crabb  v.  State,  88  Ga.  S84. 
40  L.  R.  A. 


15  S.  E.  455,  in  which  the  goods  were  sent  C. 
O.  D.,  and  the  sale  was  not  complete  until  the 
liquor  was  delivered  and  paid  for,  the  express 
ag^nt  who  made  the  delivery  and  collection  la 
the  county  where  the  sale  was  lawfully  pro- 
hibited was  subject  to  the  Indictment  where  he 
acted  knowingly  In  completing  the  sale. 

From  that  case  it  would,  however,  appear 
that  the  knowledge  of  the  express  agent  may  be 
Inferred  from  circumstances,  as  well  as  proved 
by  direct  evidence,  and  that  good  reason  to  know 
Is  equivalent  to  knowledge,  and  that  wilful 
ignorance  will  not  avail. 

A  similar  question,  with  the  same  result,  was 
passed  upon  In  Knight  v.  State,  88  Ga.  580,  15 
S.  E.  456.  457,  upon  an  indictment  against  an 
agent  of  an  express  company  charging  him  with 
unlawfully  selling  Intoxicating  liquors  without 
having  registered  his  name  as  a  dealer  In  such 
liquors  as  prescribed  by  the  Georgia  Code. 

Under  $11.  chap.  27,  Me.  Rev.  Stat.,  relating 
to  the  sale  and  transportation  of  Intoxicating 
liquors,  knowledge  that  the  liquors  are  Intoxi- 
cating Is  made  important,  and  Is  the  very  es- 
sence of  the  offense,  and  must  be  directly  aver- 
red. State  ▼.  McDonough,  84  Me.  488,  24  Atl. 
044.  For  want  of  such  an  averment  In  this 
case  the  court  arrested  Judgment. 

From  the  case  of  State  v.  Goss,  50  Vt.  206. 
50  Am.  Rep.  706,  9  Atl.  820,  it  would  seem  that 
some  knowledge,  notice,  or  belief  of  the  con- 
tents of  the  package  or  parcel  Is  necessary  In 
order  to  render  the  carrier  liable  for  Illegal 
transfer  or  other  criminal  offense  against  th'e 
state  law.  In  that  case  the  court  specifically 
pointed  out  that  the  turning  point  In  the  case 
was  whether  be  had  reason  to  believe  or  sus- 
pect that  the  packages  contained  what  they  did, 
and  expressly  stated  that  if  he  did  he  was 
charged  with  notice  of  their  contents,  and  was 
guilty;  but  that,  if  he  did  not,  he  was  not 
charged  with  such  notice,  and  was  not  guilty. 

In  the  above  case  the  defendant,  who  was  sta- 
tion agent  and  alsb  agent  for  the  express  com- 
pany, was  charged  with  selling,  furnishing,  and 
giving  away  Intoxicating  liquors  contrary  to 
law.  The  facts  showed  that  he  had  received 
the  goods  marked  C.  O.  D.,  delivered  the  box 
and  Its  contents  (lager  beer)  to  the  consignee, 
and  received  the  price  for  transmission  of  the 
same  without  any  knowledge  of  what  the  box 
contained.  It  was  claimed,  however,  that  from 
the  size  and  form  thereof  he  had  rea.son  to  sus- 
pect that  It  contained  lager  beer,  and  that  he 
could  have  found  out  by  opening  the  same,  and 
the  Jury  were  Instructed  that  it  was  Immaterial 
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lion  presented  to  us  for  determination  is, 
What  is  the  legal  meaning  and  significance 
of  the  word  "furnish,"  as  used  in  the  statute? 
Tliat  meaning  and  significance,  of  course, 
which  the  lawmakers  intended  it  should 
have,  must  be  given  to  it.  The  primary  ob- 
ject being  to  restrict  the  use  of  liquors,  and 
the  sale  and  purchase  being  the  method  by 
which  the  use  is  most  generally  extended,  the 
general  assembly  forbade  the  sale  absolutely, 
but  went  further,  in  order  to  accomplish  the 
purposes  intended,  and  declared  that  the  fur- 
nishing at  any  place  of  business  or  other 
public  place,  by  any  device  whatever,  should 
be  a  misdemeanor.  Liquors  are  always  fur- 
nished to  the  purchaser  by  sale  and  delivery, 
byt  a  person  may  be  furnished  with  such  by 
other  means  than  sale;  and  therefore  the 
general  assembly,  by  the  use  of  the  word,  in- 
tanded-  to  impose  further  restrictions  than 


that  embraced  in  the  prohibition  of  the  ssle. 
But  it  must  be  noted  that  the  sale  and  fur- 
nishing are  used  in  the  same  connection,  and 
where  it  is  made  a  misdemeanor  to  sell  or  to 
furnish  by  any  device  whatever,  while  the 
plain  meaning  of  the  word  "furnish"  is.  not 
restricted,  the  language,  "by  any  device 
whatever,"  used  in  connection  with  that 
word,  would  seem  to  indicate  that  it  meant 
to  reach  a  class  of  cases  not  tecnnically  sales, 
because  of  some  device  which  prevented  the 
act  of  furnishing  from  being  a  sale.  If  this 
be  a  fair  criticism  of  the  words  used,  then 
the  evident  intention  of  the  1a>VTnakers  was 
to  reach  a  class  of  cases  which  involved  some 
of  the  elements  of  a  sale,  but  which  mi^ht 
not  be  obnoxious  to  the  statute,  because  of  a 
device  by  which  other  elements  of  a  sale  were 
wanting.  In  other  words,  was  it  not  the 
meaning  of  the  lawmakers  that  both  regular  ' 


whether  he  knew  what  the  package  contained 
or  not,  and  that  as  the  facts  were  not  disputed 
the  defendant  was  guilty.  Upon  appeal,  bow- 
ever,  a  new  trial  was  granted,  the  court  hold- 
ing that.  In  the  absence  of  suspicious  circum- 
stances,  he  was  neither  bound  to  know  nor  au- 
thorized to  find  oat,  as  a  condition  of  receiving 
It,  what  the  package  contained,  and  the  law  did 
not  allow  a  carrier  to  do  Illegal  acts,  althougb 
he  was  not  bound  to  transport  and  deliver  in- 
toxicating liquors  or  other  commodities  If  a 
penalty  was  incurred  thereby. 

In  order  to  Justify  the  jury  in  finding  a  driv- 
er (or  an  express  company  guilty  of  transport- 
ing intoxicating  liquors  contrary  to  the  Mas- 
sachusetts statutes  it  is  not  necessary  that  they 
should  be  satisfied  that  the  defendant  began 
and  completed  the  transaction,  but  only  that  be 
knowingly  aided  and  assisted  In  bringing  the 
liquor  into  the  town  for  illegal  sale  there. 
Com.  V.  Currier,  104  Mass.  644,  42  N.  B.  96. 

But  the  question  of  knowledge  of  the  char- 
acter of  the  property  or  the  uses  to  whicb  it 
was  to  be  put  was  said  to  be  wholly  immaterial, 
in  State  v.  United  States  Exp.  Co.  70  Iowa, 
271,  80  N.  W.  568,  where  intoxicating  liquors, 
held  by  the  defendant  company  as  agent  for  the 
consignors  to  be  delivered  to  the  consignee  upon 
payment  of  the  purchase  money,  were  seized 
and  destroyed,  and  the  company  appeared  and 
claimed  the  liquors  as  the  property  of  the  con- 
signors. The  property  was  therefore  contra- 
band under  the  sections  of  the  Code  a^  amended 
by  the  laws  of  the  20th  general  assembly.  Tbe 
above  case,  however,  was  not  one  of  a  criminal 
proceeding  against  the  express  company,  and 
the  company  made  itself  a  voluntary  party  to 
the  proceedings.  It  is,  however,  here  died  as 
showing  that  the  question  of  knowledge  did  not- 
enter  into  the  consideration  of  tbe  carrier's 
guilt  in  cases  under  the  Iowa  laws. 

And  in  the  case  of  State  v.  Uhodes,  00  Iowa, 
496,  24  L.  R.  A.  245.  58  N.  W.  887  (reversed  on 
other  grounds)  tbe  defendant  was  convicted  al- 
though he  had  no  knowledge  of  the  nature  of 
tbe  shipment  or  that  the  packages  he  was  re- 
moving contained  Intoxicating  liquors.  It  also 
appears  in  that  case  that  at  the  time  the  same 
were  delivered  to  the  carriers  the  consignor  had 
stated  that  the  packages  contained  groceries. 

Upon  a  prosecution  for  illegally  transporting 
intoxicating  liquors  having  reasonable  cause  to 
believe  that  they  were  intended  for  sale  In  vio- 
lation of  tbe  .state,  laws,  under  the  Massachu- 
setts statute  an  instruction  to  tbe  jury  that. 
If  the  defendant  conveyed  the  liquors  to  the 
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party  named,  ''having  reasonable  cause  to  believe 
that  such  party  Intended  to  sell  them  to  some- 
one else  In  violation  of  law,  he  would  be  liable 
under  the  complaint,"  was  correct  as  it  ac- 
curately defined  one  mode  by  which  the  offense 
punished  by  the  statute  might  be  committed. 
Even  if  the  defendant  himself  were' the  owner, 
and  intended  to  make  the  illegal  sale,  he  would 
be  guilty  of  an  offense  against  tbe  same  statute 
in  another  mode,  but  that  would  not  prevent  his 
conviction  for  a  violation  of  the  statute  in  the 
mode  for  which  be  was  prosecuted,  which  was 
for  the  carrying.  Com.  v.  McCluskey,  116  Mass. 
04. 

See  further,  as  to  knowledge  and  evidence  held 
sufllcient  to  prove  same,  the  following  cases, 
ail  infra,  IV. :  Com.  v.  Commeskey,  13  Allen, 
585:  Mason  v.  Lothrop,  7  Uray,  334:  Com.  v. 
Locke,  114  Mass.  288:  Com.  v.  Kenney.  115 
Mass.  149 ;  Com.  v.  Kisher,  138  Mass.  004 :  Com. 
V.  Harper.  145  Mass.  100,  13  N.  E.  459:  Com.  v. 
Brown,  154  Mass.  55,  13  L.  R.  A.  1-95.  27  N.  B. 
776. 

IV.  Evidence  to  support  conviction. 

In  a  prosecution  for  the  illegal  transports tloa 
of  intoxicating  liquors  It  is  competent  to  show 
that  the  defendant  had  received,  on  several  oc- 
casions within  a  short  time,  other  considerable 
quantities  of  such  liquors  at  the  same  station, 
as  circumstantial  evidence  having  some  tend- 
ency with  other  evidence  to  show  that  a  con- 
siderable quantity  of  spirituous  Intoxicating 
liquors  received  by  the  defendant  at  a  railroad 
station  were  not  designed  for  bis  own  use,  and 
thus  to  support  the  allegation  that  it  was  de- 
signed for  sale,  as  the  quantities  and  the  fre- 
quency of  their  arrival  might  be  more  consistent 
with  the  supply  of  a  dealer  in  the  article,  than 
for  the  purpose  of  providing  for  his  own  con- 
sumption.    Com.  V.  Commeskey,  13  Allen.  585. 

And  an  employee  of  an  express  company, 
which  was  illegally  transporting  intoxicating 
liquors  to  a  city  in  whicb  no  license  existed,  is 
properly  convicted  of  the  ofTense,  where,  after 
the  arrival  of  the  goods  in  such  city,  he  aids  in 
forwarding  them  to  their  destination,  and  has 
at  the  same  time  reasonable  cause  to  believe 
that  such  liquors  are  intended  to  be  sold  there 
In  violation  of  law.  It  is  immaterial  that  he 
has  no  personal  knowledge  that  the  particular 
liquors  in  question  have  been  ordered  or  are 
coming  until  they  are  received  at  the  expreM 
company's  ofllce,  or  that'be  doe»not  bring  them 
himself  or  manually  aid  In  bringing  them,  and 
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and  irregular  sales  should  be  prohibited? 
But,  however  this  may  be,  we  are  not  (lis- 
posed,  in  this  case,  even  by  fair  implication, 
to  abridge  the  construction  which  might 
otherwise  be  placed  on  the  words  of  the  act. 
Treating  them  as  making  an  inhibition 
against  furnishing  liquors  at  any  place  of 
business  or  any  other  public  place  in  Bartow 
county,  we  come  to  inquire  whether,  under 
the  agreed  statement  of  the  facts,  the  plain- 
tiff in  error  violated  th«  statute.  The  plain- 
tiff in  error  is  a  common  carrier,  and  as  such 
is  bound  to  receive  and  transport  articles 
and  property  offered  to  it  for  shipment,  un- 
der reasonable  rules  and  regulations.  In  the 
case  of  Feara  v.  Btate,  102  6a.  274,  29  8.  E. 
463,  this  court  held  that,  notwithstanding 
the  local  option  liquor  law  was  in  force  in  a 
particular  county,  a  right  of  property  in 
spirituous  and  malt  liquors   exists    in  that 


county.  Being  property,  it  was,  under  exist- 
ing laws,  tiiC  duty  of  a  common  carrier  to  re- 
ceive and  transport  such  property,  for  a  rea- 
sonable hire,  according  to  the  direction  of  the 
owner  or  sender  of  the  same,  unless  such 
transportation  has  been  prohibited  by  the 
lawmaking  power.  And  it  has  been  held 
that,  where  such  statutes  are  in  force,  com- 
mon carriers  are  not  bound  to  transport 
commodities,  for  the  doing  of  which  they 
would  incur  a  penalty,  as  such  carriers  are 
neither  required  nor  permitted  to  do  illegal 
acts.  State  v.  Q088,  59  Vt.  2G6,  69  Am. 
Rep.  706,  9  Atl.  829;  and  where  an  act  for- 
bade the  conveyance  of  liquors  by  -  express 
companies  of  their  employees,  etc.,  it  was 
held  that  the  driver  of  a  teajn  for  one  who 
undifrtakes  to  deliver  liquor  is  punishable. 
State  y.  Campbell^  70  Iowa,  122,  40  N.  W. 
IQO.      The  lawmaking   power   of  this  state 


cannot  prevent  their  transportation.  Com.  v. 
Brown,  154  Mass.  65,  13  L.  B.  A.  105,  27  N.  B. 
776. 

And  In  support  of  a  conviction  under  f  17, 
cbap.  100,  Mass.  Pub.  Stat.,  for  unlawfully 
bringing  Intoxlcatlug  liquors  into  the  city  for 
the  purposes  of  illegal  sale,  evidence  of  tags, 
which  bore  certain  names  and  printed  words,  al- 
leged to  be  found  either  In  the  bottom  of  the 
defendant's  wagon  or  removed  from  cases  in 
such  wagon  containing  Intoxicating  liquors,  but 
which  does  not  show  what  names  or  words  were 
upon  the  tags.  Is  not  ground  of  error  when  It  Is 
not  shown  that  It  Is  wholly  Immaterial.  Com. 
V.  Patten,  151  Mass.  636,  26  N.  E.  20. 

And  It  cannot  be  said,  as  a  matter  of  law, 
that  the  Jury  are  uo^t  Justified  In  finding  the  de- 
fendant guilty  of  bringing  Intoxicating  liquors 
Into  the  town  with  an  unlawful  purpose,  where 
it  is  shown  that  upon  a  search  of  his  express  of- 
fice under  a  search  warrant  there  were  found  a 
large  quantity  of  whisky  and  lager  beer,  a  bar- 
rel containing  lager  beer.  Jugs  of  whisky  with 
A  tag  attached  thereto  with  certain  Initials  on 
it  In  writing,  and  the  name  of  the  shippers  of 
such  article  in  print,  another  case  of  lager 
marked  for  another  consignee,  and  other  Jugs 
and  packages  with  no  marks, — especially  where, 
It  Is  also  proved  that  the  defendant  had  been 
seen  at  different  times  carrying  Jugs  from  the 
railroad  depot  to  his  express  office,  while  he 
made  no  explanation  spch  as  would  seem  to  be 
in  Ills  power  If  the  liquors  were  Intended  for  his 
own  lawful  use.  In'sucb  a  case  the  fair  Infer- 
ence Is  that  the  defendant  brought  Into  the  town 
the  liquors  found  In  his  office,  and  did  not  In- 
tend them  for  his  own  use.  Com.  v.  Fisher,  138 
Mass.  604. 

And  evidence  which  shows  that  the  defend- 
ant brought  various  packages  of  liquors  into  the 
city,  some  of  which  were  consigned  to  a  cer- 
tain person  to  sell  In  violation  of  law,  and  also 
the  evidence  of  an  assistant  marshal  as  to  his 
search  of  the  place  In  question  three  days  be- 
fore tlie  date  on  which  the  offense  was  alleged 
to  have  been  committed,  and  as  to  what  be 
found  there,  and  as  to  the  party's  acts  and  con- 
duct. Is  competent  upon  a  charge  under  |  17, 
cbap.  100,  Mass.  Pub.  Stat.,  with  bringing  Into 
the  city  spirituous  and  Intoxicating  liquors 
having  reasonable  cause  to  believe  that  such 
liquors  were  intended  to  t>e  sold  in  violation  of 
law.  as  It  tends  to  prove  that  such  party  kept 
the  place  with  the  Intention  of  selling  liquors, 
and  as  proving  that  the  defendant,  whose  em- 
ployment was  the  carrying  and  delivery  of  liq- 
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uors  from  a  wholesale  establishment,  had  knowl- 
edge or  reasonable  cause  to  believe  that  the  liq- 
uors he  was  carrying  to  the  party  named  were 
Intended  for  sale  and  for  that  purpose.  Com. 
V.  Harper,  145  Mass.  100,  18  N.  E.  459. 

And  upon  a  charge  of  carrying  Intoxicating 
liquors  to  a  certain  house  In  a  certain  town  hav- 
ing reasonable  cause  to  believe  that  the  same 
had  been  sold  and  were  Intended  for  sale  In  vio- 
lation of  law,  under  Mass.  Stat.  1869,  chap.  415. 
f  39,  it  is  competent  to  prove  that  the  premises 
described  had  been  used  for  the  sale  of  liquor 
about  four  months  before  the  time  of  the  com- 
plaint ;  .that  at  that  tline  a  selsure  of  liquors 
had  t)een  made  on  the  premises,  and  that  at  the 
time  when  the  defendant  delivered  the  liquor 
he  had  in  his  wagon  a  Jug  oif  liquor  marked 
with  the  name  of  the  man  who  kept  a  liquor 
shop  and  beer  room,  as  such  evidence  tends  to 
prove  that  the  defendant  had  reasonable  cause 
to  believe  that  the  liquor  (jransported  by  him 
waa  intended  for  sale  contrary  to  the  provisions 
of  the  statutes.  Com.  v.  Kenney,  116  Mass. 
149. 

So,  the  defendant  was  rightly  convicted  of 
the  Illegal  transportation  of  Intoxicating  liq- 
uors where,  on  the  day  named,  he  was  seen  driv- 
ing from  the- railroad  station  In  the  direction 
of  the  hotel,  where  he  unloaded  what  purported 
to  be  a  barrel  containing  sugar,  but  on  exam- 
ination was  found  to  contain  lager  beer,  and  It 
was  shown  that  he  had  been  previously  engaged 
In  the  delivery  of  similar  barrels  to  the  same 
hotel  in  which  the  barrel  was  found,  when  a 
raid  was  made  upon  the  house,  and  that  he  had 
taken  such  goods  from  the  freight  cars,  and  de- 
livered them  for  the  express  company,  while 
his  conduct  when  driving  the  express  wagon 
also  showed  that  he  was  on  the  lookout,  and 
that  If  he  caught  sight  of  any  of  the  officers  be 
would  drive  on  or  drive  away,  and  subsequently 
retui-n.  Com.  v.  Currier,  104  Mass.  544,  42  N.* 
E.  96. 

And  where  It  is  sought  to  charge  the  defend- 
ant, as  the  party  who  carried  on  the  express 
business  between  certain  points  under  a  certain 
name  with  bringing  liquor  Into  the  town  having 
reasonable  cause  to  believe  that  the  same  Is 
Intended  to  be  sold  In  violation  of  the  law  as 
defined  under  Mass.  Pub.  Stnt.  chap.  100.  |  17, 
it  is  competent  to  nsk  a  witness  what  he  has 
seen  the  defendant  doing  In  reference  to  the 
place,  as  It  tends  to  show  that  the  defendant 
was  conducting  the  express  business  as  Its  pro- 
prietor.    Com.  V.  Fisher.  138  Mass.  504. 

The  defendant  Is  orouerly  convicted  of  llle- 
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has  not  yet  seen  proper  to  declare  the  trans- 
poi  tation  of  liquors  by  common  carriers  il- 
legal; and  inasmuch  as,  under  our  laws, 
rights  are  vested  in  liquor s,  just  as  they  are 
in  any  other  property,  it  would,  in  the  ab- 
sence of  such  a  statute  as  we  have  indicated, 
be  the  public  duty  of  the  carrier  to  receive 
and  transport  liquors.  But  it  may  be  said 
that  notwithstanding  this  duty,  ana  notwith- 
standing the  fact  that,  after  such  transpor- 
tation and  the  arrival  of  the  property  in 
liartow  county,  the  carrier  was  forbidden  to 
deliver  such  property  to  the  owner  at  any 
place  of  business,  or  in  any  public  place,  yet 
he  might  be  allowed  to  deliver  it  in  a  private 
place.  This  cannot  be  a  proper  interpreta- 
tion of  this  act.  The  law  does  not  contem- 
plate that  the  exercise  of  duties  placed  upon 
persons  for  the  benefit  of  the  public,  and  the 
discharge  of  public  duties,  be  made  privately 
and  not  openly,  secretly  and  not  in  the  fulf 
light  of  day.  The  secret,  as  well  as  the  open, 
traffic  in  liquors  is  what  this  act  prohibits. 
"I'he  bargain  and  sale,  as  well  as  the  device  in 
furnishing,  are  equally  obnoxious  to  its 
terms.  The  mere  delivery  by  a  carrier  of  li- 
quors to  the  consignee  in  Bartow  county  does 
not  come,  as  we  understand  it,  within  the 
prohibition  of  furnishing  such  liquors. 
"Furnish"  is  "to  provide  for  use;  to  supply." 


Century  Diet.  A  "furnisher"  is  "one  who  fur- 
nishes or  provides  supplies  of  any  kind." 
Ihid,  A  "furnisher"  is  "one  who  supplies  or 
fito  out."  Webster  International  Diet.  To 
furnish  or  supply  necessarily  carries  with  it 
the  idea  of  ownership,  property  in,  or  domin« 
ion  over  the  thing  furnished  by  the  one  who 
furnishes. 

Counsel  for  defendant  in  error  cites  us  to 
the  ca«e  of  Burnett  v.  State,  92  Ga.  474,  17  ; 
S.  £.  858,  where  this  court  held  that. where  • 
one    receives     money    from    a    minor,    with 
which  to  procure  and  pay  for  liquor,  and  at 
the  minor's  request  purchases  and  delivers ,. 
liquor  to  him,  this  would  be  furnishing  in- 
toxicating liquors  to  a  minor.     With  the  cor- 
rectness of  the  decision  made  in  that  case  we 
are  entirely  satisfied.     But  the  principle  in-  : 
volved  there  has  no  application,  as  we  think, 
here.     It  is  true  that  the  liquor  purchased 
was  with  money,  the  property  of  the  minor; 
but  it  is  not  true  that,  when  his  agent  pur- 
chased the  liquor  with  the  minor's  money,  it 
became  the  property  of  the  minor.     It  was  ' 
unlawful  to  sell  him.     While  his  agent  was 
guilty  of  furnishing  liquor  to  a  minor,  the 
original  owner  was  none   the  less   so,  if  he 
knew  that  the  person  procuring  the  liquor 
was  the  agent  of  a  minor.     It   has  been  re- 
peatedly held  that  a  saloon  keeper  who  al- 


gallj  receiving  intoxicating  liquors  for  the  pur- 
pose of  conveying  the  same  when  It  Is  shown 
that  he  has  a  wagon  containing  the  Hqyors  In 
the  street  before  a  certain  store  in  which  he 
then  le,  which  is  connected  by  a  door  with  a  bar 
room  in  which  the  liquor  Is  seized,  and  who. 
when  ai-rested,  states  that  he  knows  It  Is  Illegal 
to  carry  such  articles,  and  that  he  expected  to 
get  caught,  and  when  he  does  not  attempt  to 
prove  any  legal  authority  to  sell.  Com.  v. 
Locke.  114  Mass.  288. 

And  a  defendant  is  properly  convicted  upon 
evidence  which  proves  that  he  drove  a  wagon 
load  of  ale  through  the  streets  of  a  town  where 
It  was  Illegal  to  sell  ale.  and  made  deliveries 
therefrom  at  two  places  where  liquor  was  sold, 
one  of  which  w*as  a  beer  shop :  and  evidence 
that  the  liquor  has  been  lawfully  sold  in  the  ad- 
joining city  does  not  tend  to  establish  a  Justi- 
lication  or  excuse  for  the  net  of  the  defendant 
in  the  town.  Com  v.  McLaughlin,  lOS  Mass. 
477. 

And  the  fact  that  the  defendant  had  Intoxi- 
cating liquors  in  a  wairon  with  a  horse  at- 
tached thereto  under  circumstances  tending  to 
show  that  he  was  coiiveylng  and  peddling  the 
same  from  house  to  house  is  sufficient  to  justify 
a  charge  for  keeping  intoxicating  liquors  with 
Intent  to  sell  the  same  without  authority  of  law 
tinder  Mass.  Stat.  1SG5.  chap.  215.  f  24.  al- 
though it  might  also  support  an  indictment  un- 
dor  the  20th  section  of  the  act.  upon  a  charge 
of  conveying  the  liquor  from  one  place  to  an- 
other with  Intent  to  so!l  the  same  in  the  com- 
monwealth.    Com.  v.  McConnell,  11  Gray,  204. 

But  a  conviction  before  a  justice  of  the  peace 
for  the  Illegal  transportation  of  Intoxicating 
llqnors  from  which  an  appeal  Is  taken  Is  not 
sufflclent  evidence  of  probable  cause  to  t)elleve 
1  hnt  the  defendant  Is  so  transporting  the  liquors 
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to  Justify  a  previous  arrest  of  the  defendant  and 
selsure  of  the  liquors  by  an  officer  without  m 
warrant,  under  Mass.  Stat.  1855.  chap.  21o,  I 
13.     Mason  v.  Lothrop,  7  Gray,  854. 

V.  Sufflcicncu  of  indictment  or  complaint. 

As  the  offense  of  illegally  transporting  Intoxi- 
cating liquor  from  place  to  place  Is  local  in  Its. 
nature,  the  place  Is  an  essential  part  of  the  de- 
scription of  the  same  In  the  Indictment  or  com-, 
plaint.     State  v.  LIbby.  84  Me.  461.  241  Atl.  t)40. 

And  in  order  to  sustain  a  conviction  for  Il- 
legally transporting  Intoxicating  liquor  from 
place  to  place  the  place  must  be  named  and 
proved  as  named.     Jbid. 

Thus.  In  State  v.  Lashus.  70  Me.  541,  11  Atl. 
G04.  the  court  sustained  an  exception  to  a  cooi- 
plaint  which  simply  followed  the  language  of 
the  statute,  and  charged  the  defendant  with 
knowingly  transporting  from  place  to  place  in 
the  state  Intoxicating  liquors  with  Intent  that 
the  same  should  be  sold  In  violation  of  law  In 
the  county,  and  with  Intent  to  aid  the  person 
in  selling  the  same,  and  adjudged  the  complaint 
bad  as  too  vague  and  Indelinite  to  afford  the 
defendant  the  requisite  Information,  or  to 
Identify  it.  in  case  another  and  subsequent  pros- 
ecution for  the  same  offense  should  be  Instituted, 
where  It  contained  no  allegation  designating 
from  what  place  or  to  which  place  In  the  sisie 
the  liquors  were  transported. 

So.  no  crime  was  shown  under  the  rules  of 
criminal  pleading,  by  averments  of  the  unlaw- 
ful transportation  of  Intoxicating  liquors  on  a 
certain  day  from  a  town  ^n  another  county  **to'* 
a  town  In  the  county  where  the  prosecution  la 
had.     State  v.  Bushey,  84  Me.  459.  24  Atl.  940. 

And  In  State  v.  Landry,  85  Me.  95,  20  Atl. 
998,  the  court  quashed  an  Indictment  In  Kenne- 
bec county  for  the  illegal  transportation  of  la- 
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lows  an  adult  to  buy  intoxicating  liquor  and 
^ive  it  to  a  minor  to  drink  in  his  saloon  is 
fuilty  of  a  violation  of  the  statute  against 
furnishing  liquors  to  minors.  People  v. 
Neumann,  85  Mich.  98,  48  N.  W.  290;  State 
V.  Best,  108  N.  C.  747.  12  S.  E.  907;  State  v. 
Munson,  25  Ohio  St.  381.  In  the  Neumann 
<:as€,  85  Mich.  98,  48  N.  W.  200,  it  was  held 
"that  if  the  liqilor,  belonging  to*  the  person 
and  under  his  control,  is  by  his  consent  or 
connivance  permitted  to  be  taken  and  drank 
\}j  the  minor,  whether  it  is  passed  to  him  di- 
rect or  through  the  hands  of  another  is  im- 
material; the  liquor  in  either  case  is  fur- 
nished to  such  minor,  within  the  meaning  of 
our  statute."  But  it  must  be  noted  that,  in 
the  case  relied  on  by  tlie  state,  the  agent  re- 
•ceived  from  the  minor  the  money  with  which 
to  purchase  the  liquor.  He  therefore  did  not 
simply  bring  to  him  the  liquor,  but  he  also 
|iurchased  it  for  him;  and  certainly  he  sup- 
plied it,  for  he  had  dominion  over  it.  There 
AV118  no  legal  duty  on  him  to  carry  and  deliver 
the  liquor.  Indeed,  it  was  his  legal  duty 
not  to  do  so.  The  cases  are  not  parallel. 
Delivery  by  a  seller  of  goods  to  a  carrier,  to 
he  transported  to  the  purchaser,  the  con- 
«ignee,  without  more,  is  a  delivery  to  the 
purchaser,  under  the  ordinary  contract  of 
purchase;  and,  under  the  agreed  statement 


of  facts,  when  the  packages  of  liquor  were  de- ' 
livered  to  the  express  company  at  the  ship- 
ping point,  the  sale  was  conplete  at  the  ship- 
ping point,  and  vested  title  to  the  property 
in  the  oo^nsignee.  Doster  v.  State,  93  Ga. 
43,  18  S.  E.  997.  If  anything  was  required 
further  to  be  done  to  complete  the  sale, — 
such,  for  instance,  as  if  the  express  company 
had  received  the  packages  to  collect  on  deliv- 
ery,— then  the  sale,  as  has  been  ruled  by  this 
court  in  the  case  of  Crabh  v.  State,  88  Ga. 
584,  15  S.  E.  455,  would  have  only  been  com- 
pleted on  the  delivery  of  the  goods  to  the 
consignee ;  and  the  agent  of  the  express  com- 
pany, in  delivering  and  collecting  the 
amount  of  the  purchase  price,  would  have 
been  guilty  of  selling.  The  sale  having  been 
completed  at  the  place  of  the  shipment,  and 
title  to  the  property  having  vested  in  the 
consignee  by  delivery  to  the  carrier  at  that 
point,  it  only  remained  for  the  express  coqi- 
pany  to  transport  and  deliver  it.  This,  un-^ 
der  existing  law,  it  was  bound  to  do ;  and  in 
so  doing  it  was  in  no  sense  the  furnisher  of 
the  liquor,  which  the  packages  contained,  to 
the  consignees. 
Judgment  reversed. 

All  the  Justices  concur. 


toxlcating  liqaors  under  f  2,  chap.  132,  Me. 
€tat.  ISOl,  which  alleged  that  the  transportation 
was  from  the  Maine  Central  Depot  in  Fairfield 
in  Somerset  county  "to"  a  bouse  In  Watervllle 
in  the  county  of  Kennebec,  without  any  other 
allegation  or  Intimation  of  any  act  done  In  the 
latter  county,  as  the  «*Ity  of  Watervllle  and  the 
•county  of  Kennebec  had  a  common  boundary, 
«nd  the  Indictment  did  not  show  that  the  house 
was  not  situated  on  the  boundary  line  so  as 
to  be  accessible  without  crossing  Into  Kennebec 
•county. 

And  under  a  complaint  which  alleged  that  the 
•defendant  kept  certain  Intoxicating  liquors  in 
tiis  express  ofBce.  "which  said  liquors  were 
brought  loto  said  town  of  ...  by  said 
[defendant]  in  violation  of  the  provisions  of  fi 
17.  chap.  100.  Mass.  Pub.  Stat.."  the  proceedings 
were  quashed.  a«.Blich  complaint  was  uncertain 
•and  Insufficient.  Com.  v.  Certain  Intoxicating 
Liquors.  138  Mass.  50G. 

And  a  complaint  alleging  that  defendant,  "at 
Dlackstone  In  the  county  of  Worcester  did 
-convey  from  place  to  place  within  said  common- 
v»ealth,"  does  not  sufDclcntly  state  the  places 
from  which  and  to  which  the  transportation  was 
made.     Com.  v.  Relly,  0  Gray,  1. 

But  a  complaint  which  sets  forth  that  the  de- 
fendant on  a  certain  day,  at  a  certain  city,  in 
«  certain  county,  did  convey  certain  intoxicat- 
ing liquors  from  place  to  place  in  said  city, 
having  reasonable  cause  to  believe  the  same 
were  intended  to  be  sold  contrary  to  the  provi- 
sions of  chap. '86,  Mass.  Gen.  Stat.,  contains  a 
sufficient  description  and  designation  of  the 
.place  where  the  offense  was  committed.  Com. 
V.  Hutchinson,  6  Allen,  595. 

And  an  Indictment  under  Mass.  Pub.  Stat, 
•chap.  100,  I  17,  which  alleges  that  the  defend- 
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ant  on  a  certain  date,  at  a  certain  city.  In  which 
licenses  of  the  first  five  classes  for  the  sale 
or  for  the  exposure  or  keeping  for  sale  of  spirit- 
uous or  Intoxicating  liquors  were  not  granted, 
"did  bring  Into  said  city  .  .  .  Intoxicating 
liquor,  to  wit  lager  beer,  with  intent  then  and 
there  ...  to  sell  the  same  himself  in  vio- 
lation of  law,*'  sufficiently  states  the  charge. 
Com.  V.  Keefe,  143  Mass.  467,  9  N.  E.  840. 

It  is  not  necessary,  however,  under  Mass. 
Stat.  1855,  chap.  215,  f  20,  charging  the  de- 
fendant with  the  Illegal  transportation  of  In- 
toxicating liquors  having  reasonable  cause  to 
believe  that  the  same  were  for  sale  contrary  to 
the  statute,  for  the  complaint  to  allege  that 
such  liquors  were  not  in  the  original  packages 
In  which  imported.  Com.  v.  Waters,  11  Gray, 
81. 

And  in  Butler  v.  Wentworth,  84  Me.  25,  17 
L.  R.  A.  764,  24  Atl.  456,  the  petitioners  for  a 
writ  of  habeas  corpus  previously  charged  with 
the  illegal  transportation  of  intoxicating  liq- 
uors in  violation  of  f  31,  chap.  27,  of  the  Re- 
vised Statutes  of  Maine,  as  amended  by  the  act 
of  1891,  chap.  132,  f  2.  were  sentenced  to  pay 
a  fine  and  the  costs  of  the  prosecution,  and  to 
be  confined  in  the  county  Jail  for  a  term  of  one 
year,  and  In  default  of  payment  of  costs  and 
fine,  to  an  additional  term  of  imprisonment  for 
one  year  each,  in  accordance  with  the  provi- 
sions of  the  statute  as  amended.  In  this  case, 
however,  the  question  was  one  touching  the  or- 
iginal jurisdiction  of  the  offense,  and  the  Im- 
position of  the  sentence,  and  whether  the  pen- 
alty imposed  did  not  render  the  crime  infamous 
within  the  meaning  of  the  Constitution  so  as 
to  render  a  trial  on  presentment  of  the  grand 
Jury  necessary.  B.  W. 
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R.  Annie  WALTON. 
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*1.  "While  a  valid  contract  of  Inmir- 
amce  cannot  la\Tf  ally  be  taken  on  tlie 
life  of  another  by  one  who  has  no  insur- 
able Interest  therein,  because  it  contravenes 
public  policy,  >et.  as  one  has  an  Insurable  in- 
terest In  his  own  life,  he  may  lawfully  pro- 
cure Insurance  thereon  for  the  benefit  of  any 
other  person  whose  interest  he  desires  to  pro- 
mote. Such  a  contract  cannot  be  defeated 
because  of  the  want  of  insurable  Interest  In 
the  beneficiary,  when  It  appears  that  the  per- 
son whose  life  Is  Insured  acted  for  himself, 
at  his  own  expense,  and  In  good  faith,  to  pro- 
mote the  interest  of  the  beneficiary.  In  taking 
out  the  policy.  A  contract  so  entered  into 
Is  In  no  sense  a  wagering  or  speculative  one. 

S.  A  contract  entered  Into  by  a  benefit 
•oclety  irlth  a  member  In  execatory* 
and  Its  terms  will  be  ascertained  from  the 
certificate  issued  to  the  member,  in  connec- 
tion with  the  charter  and  laws  of  the  society, 
•ubject  to  the  law  of  the  state  under  which 
it  was  created ;  and,  If  nothing  exists  which 
restricts  the  appointment  of  a  beneficiary  to 
receive  the  benefit  fund,  the  member  may,  at 
the  time  M  executes  the  contract,  legally  des- 
ignate whomsoever  he  pleases  as  beneficiary. 
and  his  right  to  do  so  cannot  be  questioned. 

(Lumpkin,  P.  J.,  dtaaenta.) 
(October  25,  ISOO.) 

ERROR  to  the  Superior  Court  for  Laurens 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  enforce 
payment  of  a  mutual  benefit  certificate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Anderson,  Felder,  A  Davia  for 
plaintiff  in  error. 

i/r.  Charles  Z.  MoOord  for  defendant  in 
error. 

Little,  J.«  delivered  the  opinion  of  the 
court: 

R.  Annie  Walton  instituted  an  action 
against  the  Union  Fraternal  League,  an  in- 
surance corporation  of  the  state  of  Massa- 
chusetts, doing  business  in  Georgia,  to  re- 
cover the  sum  of  $2,000,  besides  interest,  be- 
ing the  amount  of  a  certain  certificate  of 
membership  insurance  issued  by  the  defend- 
ant company  on  the  life  of  Sid  A.  Pughsly, 
Jr.,  in  which  the  plaintiff  was  named  as  the 
beneficiary.  The  certificate  was  talcen  out 
by  Sid  A.  Pughsly,  Jr.,  on  his  own  life,  and 
upon  his  own  application,  and  kept  in  force 
at  his  own  expense,  as  a  member  of  the  lo- 
cal lodge  of  the  defendant  company  doing 
business  in  Laurens  county,  Georgia.  To 
the  petition  was  annexed  a  copy  of  the  cer- 
tificate of    membership    and    insurance,  by 

^Headnotes  by  Little,  J. 

NoTB. — As  to  the  right  to  take  life  insurance 
for  the  benefit  of  a  stranger,  see  note  to  Heln- 
lein  ▼.  Imperial  L.  Ins.  Co.  (Mich.)  25  L.  R.  A. 
627. 
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which  it  appears  that  the  defendant  com- 
pany undertoolc  to  pay  out  of  its  beneficiary 
fund  of  the  class  in  which  the  certificate 
was  issued  a  sum  of  money,  not  exceeding 
$2,000,  to  Mrs.  R.  Annie  Walton  on  the 
death  of  Pughsly.  In  the  certificate  the 
beneficiary,  Mrs.  Walton,  is  named  as  "cous- 
in." Attached  to  the  certificate  are  a  num- 
ber of  conditions,  to  which  no  particular 
reference  need  be  made.  Certain  tables  of 
designations  and  figures  are  also  printed  on 
the  liack  of  the  certificate,  and  in  reference 
to  them  is  a  collection  of  rules  designated  a» 
"Laws  on  the  Foregoing  Table."  which  seem 
to  be  more  in  the  nature  of  explanation  than 
of  arbitrary  rule.  Among  these  we  find  the 
following:  "Speculative  rislcs  will  not  be 
tolerated,  nor  will  any  benefits  he  paid  to 
other  than  blood  relatives,  or  dependents  on 
the  member."  "The  foregoing  plan  of'faini- 
ly  protection  is  devised  to  insure  permanont 
success,  and  to  restrict  the  admission  of  un- 
desirable people."  It  appears  from  the 
certificate  that  the  defendant  is  a  Massachu- 
setts corporation,  and  the  signatory  clause 
recites  that  it  waa  executed  in  Boston,  Mass- 
achusetts. It  does  not,  however,  otherwise 
appear  whether  the  contract  was  executed 
in  Georgia  or  Massachusetts,  nor  does  the 
record  contain  the  charter  of  the  defendant 
company,  nor  any  part  of  its  constitution  or 
by-laws.  The  defendant  filed  a  demurrer  to 
the  petition  on  the  sole  ground  that  it  set 
forth  no  cause  of  action,  because  it  did  not 
appear  that  the  said  Mrs.  R.  Annie  Walton, 
the  beneficiary  named  in  the  certificate  of 
insurance,  had  any  insurable  interest  in  the 
life  of  the  insured,  Pughsly,  it  being  ad- 
mitted as  a  fact  on  the  hearing  that  the  ben- 
eficiary was  not  related  to  the  assured  on 
whose  life  the  insurance  was  talcen  out  by 
himself  for  her  benefit.  The  demurrer  was 
overruled,  and  error  assigned  to  that  judg- 
ment. 

One  question  only  arises  for  determination 
under  the  record  in  this  case;  that  is,  wheth- 
er a  beneficiary  named  by  a  member 
of  a  fraternal  or  benevolent  association  which 
provides  for  life  insurance  is  entitled,  after 
the  death  of  such  member,  to  recover  tlie 
amount  of  the  benefit,  without  showing  any 
insurable  interest  in  the  life  of  the  deceased. 
The  contention  of  the  plaintiff  in  erropr..  l9 
that  the  contract  under  consideration  must 
be  governed  by  the  principles  of  law  applica- 
ble to  ordinary  contracts  of  life  insurance, 
and  the  legal  proposition  is  submitted  that 
a  policy  in  favor  of  one  who  has  no  insura- 
ble interest  is  void,  as  it  is  a  wager  con- 
tract, and  against  public  policy.  We  can- 
not assent  to  the  correctness  of  this  proposi- 
tion. A  contract  pf  life  insurance  is  defined 
by  our  Civil  Code  (§2114)  as  one  by  which 
the  insurer,  for  a  stipulated  sum,  engages  to 
pay  a  certain  amount  of  money  if  another 
dies  within  the  time  limited  by  the  policy. 
The  last  paragraph  of  this  section  is  in  the 
following  words:  "The  life  may  be  that 
of  the  assured,  or  of  another  in  whose  con- 
tinuance the  assured  has  an  interest" 
Talcen  together,  the  meaning  of  the  section 
is  that  one  may  insure  his  own  life  without 
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^ualiileation;  that  he  vaaj  not  insure  the 
life  of  another,  unless  he  has  an  interest  in 
the  continuance  of  the  life  of  that  other. 
Necessarily,  in  the  first  instance,  the 
amount  of  the  policy  is  to  be  paid  to  some- 
one other  than  the  insured,  because,  ordina^ 
rily,  under  the  contract,  the  amount  is  not 
payable  until  his  death.  By  8  2116  of  the 
same  Code  it  is  provided  that  the  assured 
may  direct  the  money  to  be  paid  to  his  per- 
sonal representative,  or  to  his  widow,  or  to 
his  children,  or  to  his  assignee;  and  it  is 
further  provided  that,  when  the  insurer 
gives  such  directions,  no  other  person  can 
defeat  the  same, -And  that  the  assignment  is 
good  without  such  assent.  We  are  aware 
that  there  is  a  seemingly  irreconcilable  con- 
flict between  the  adjudicated  cases  as  to 
whether  the  assignee  of  a  life  policy  takes 
anything  under  the -assignment  unless  he 
has  an  insurable'  interest  in  the  life  in- 
sured. But  it  will  be  noted  that  under  the 
provisions  of  our  Code  no  such  qualifica- 
tions are  made  essential  to  the  validity  of 
the  assignment,  nor  do  we  think  under  sound 
reasoning  any  can  exist.  The  rule  which  re- 
stricts the  execution  of  a  valid  contract  of 
insurance  on  the  life  of  another  to  one  who 
has  an  insurable  interest  in  that  life  is 
founded  alone  on  public  policy,  and  it  may 
be  stated  in  general  terms  that,  where  one 
has  an  interest  in  a  life,  that  interest  is  in- 
surable. Beyond  all  controversy,  a  man  has 
an  insurable  interest  in  his  own  life,  and  we 
fail  to  sec,  when,  having  that  interest,  he  en- 
ters into  a  contract  with  an  insurer,  by 
which,  for  a  stipulated  sum,  which  he  peri- 
odically pays,  the  insurer  becomes  liable  to 
pay  a  given  sum  of  money  at  the  death  of 
the  insured,  why  he  who  is  most  interested, 
whether  actuated  by  the  ties  of  relationship, 
motives  of  friendship,  gratitude,  sympathy, 
or  love,  may  not  make  the  object  of  his  con- 
sideration the  recipient  of  his  own  bounty. 
It  if  be  replied  that  a  temptation  is  extend- 
ed to  the  beneficiary  by  improper  means  to 
hasten  the  time  witen  he  should  receive  the 
amount  of  the  policy, — and  it  is  for  this  rea- 
son that  such  contracts  will  only  be  upheld 
when  the  idea  of  temptation  is  rebutted  by 
the  natural  ties  of  blood  or  affinity, — we 
might  well  ask  ourselves  why  executory  de- 
vises, bequests," provivions  for  sqpport  and 
maintenance  provided  for  friends,  and  even 
Rtrangers,  are  not  subject  to  the  same  inhi- 
bition, as  being  against  public  policy.  But 
while,  as  we  have  before  said,  many  adjudi- 
cated cases,  frequently  contrary  to  natural 
justice,  clearly  hold  that,  unless  the  benefi- 
ciary or  assignee  has  an  insurable  interest 
in  the  life  of  the  insured,  the  policy  or  as- 
signment is  void,  we  shall  undertake  to  show 
by  authority  that  such  is  not  the  rule  of  the 
law.  Mr.  Greenhood,  in  his  treatise  on  the 
DoH;Tine  of  Public  Policy  in  the  Law  of  Con- 
tracts (pp.  270,  280) ,  lays  down  two  rules  so 
abundantly  supported  by  adjudicated  cases 
as  to  make  their  citation  impractical  here. 
The  first  is:  "A  policy  of  insurance  issued 
on  the  life  of  one  in  whose  life  he  to  whom 
the  policy  is  issued  has  no  insurable  intpr- 
est,  unless  he  is  a  mere  trustee  for  the  life 
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assured,  oc  a  policy  issued  to  one  upon  hia 
own  life,  if  he  be  merely  the  agent  of  an- 
other, who  is  without  interest,  for  whose 
benefit  the  insurance  is  thus  taken,  although 
upon  the  face  of  it  it  is  payable  to  sucu  pri- 
son, is  void."  The  second  is:  "But  one 
may  insure  his  own  life  for  the  benefit  of 
any  person,  although  the  latter  may  have  no 
insurable  interest  in  the  life  of  the  former." 
In  support  of  the  rule  last  laid  down  the 
author  quotes  from  a  leading  case  ( Provident 
L.  fna.  d  Invest.  Co,  v.  Baum,  29  Ind.  240) 
the  following  strong  and  expressive  lan- 
guage: "It  cannot  be  questioned  that  a 
pci-son  has  an  insurable  interest  in  his  own 
life,  and  that  he  may  effect  such  insurance, 
and  appoint  anyone  to  receive  the  money  in 
case  of  his  death  during  the  existence  of 
such  policy.  It  is  not  for  the  insurance 
company,  after  executing  such  a  contract, 
and  agreeing  to  the  appointment  so  made, 
to  question  the  right  of  such  appointee  to 
maintain  the  action.  If  there  should  be  any 
controversy  as  to  the  distribution  among  the 
heirs  of  the  deceased  of  the  sum  so  contract- 
ed to  be  paid,  it  does  not  concern  the  insur- 
ers. The  appellant's  contract  with  the  in- 
sured is  to  pay  the  money  to  the  appellee, 
and,  upon  such  payment  being  made,  it  will 
be  discharged  from  all  responsibility.  8o 
far  as  the  insurance  company  is  interested, 
the  contract  is  effective  as  an  appointment 
of  the  appellee  to  receive  the  sum  insured.'^ 
Mr.  Joyce,  in  his  treatise  on  Insurance  (vol. 
2,  §  018),  declares  that  "the  weight  of  au- 
thority seems  also  to  favor  the  proposition 
that,  if  a  person  effects  a  valid  insurance 
upon  his  own  life,  and  the  transaction  is 
bona  fide,  and  not  intended  to  circumvent 
the  law,  the  assignment  to  another  will  be 
upheld,  even  though  the  assignee  has  no  in- 
surable interest  in  the  life  insured."  In  the 
case  of  Amick  v.  Butler,  111  Ind.  578,  GO 
Am.  Rep.  722,  12  N.  E.  518,  Mitchell,  J.,  de- 
livering the  opinion,  refers  to  this  question 
in  the  following  language:  "It  has  never 
been  seriously  questioned  but  that  a  person 
may  insure  his  own  life,  and  by  the  terms  of 
the  policy  appoint  another  to  receive  the 
money  upon  the  event  of  the  death  of  the 
person  whose  life  is  insured;  *or,  having 
taken  a  policy,  valid  in  its  inception,  that  ho 
faaay  in  good  -faith  assign  his  interest  in  such 
policy,  as  in  any  other  chose  in  action," — for 
which  he  cites  Hut  son  v.  Merrifield,  51  Ind. 
24,  19  Am.  Rep.  722;  Franklin  L.  Ins.  Co.  v, 
Sefton,  53  Ind.  .380;  Ashley  v.  Ashley,  3  Sim. 
140;  Mutual  L.  Ins.  Co.  v.  Allen,  138  Mass. 
24,  52  Am.  Rep.  245;  Clark  v.  Allen,  11  R,  I. 
439,  23  Am.  Rep.  40G.  He  further  says: 
"In  either  case  the  essential  point  is  that 
the  transaction  be  bona  fide,  and  not  merely 
a  cover  for  obtaining  wagering  or  merely^ 
speculative  insurance^  and  a  device  to  evade 
the  law;"  citing  Provident  L.  Ins.  d  Invest. 
Co.  V.  Baum,  29  Ind.  230;  Olmsted  v. 
Keyes,  85  N.  Y.  593;  Campbell  v.  tfew  Eng- 
land Mut.  h.  Ins.  Co.  98  Mass.  381;  Con-^ 
necticui  Mut.  L.  Ins.  Co.  v.  Schaefer,  94  U. 
S.  457,  24  L.  ed.  251 ;  Guardian  Mut.  L.  Ins. 
Co.  V.  Hogan,  80  111.  35,  22  Am.  Rep.  180; 
Cunningham    v.    Smith,    70  Pa.  450.      And 
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JQ  relation  to  the  conflict  between  such 
rulings  and  the  adjudicated  cases  which 
seem  to  hold  otherwise  he  says:  ''The  cases 
which  hold  invalid  the  taking  or  assignment 
of  insurance  policies  turn  upon  the  tact  that 
in  each  case  the  transaction  was  found  to  be 
merely  colorable^  and  a  scheme  to  obtain 
speculative  insurance;"  citing  Franklin  L. 
Ins,  Co,  V,  Hazzard,  41  Ind.  116,  13  Am.  Rep. 
313;  Cammack  v.  Laois,  15  Wall.  043,  21 
L.  ed.  244;  Wamock  v.  Davis,  104  U.  S.  775, 
26  L.  ed.  924.  Mr.  Justice  Bradley  in  the 
case  of  Connecticut  Mut,  L.  his.  Co.  v.  Schae- 
fer,  Q4  U.  S.  460,  24  L.  ed.  253,  in  discussing 
what  is  an  insurable  interest,  says:  "But 
precisely  what  interest  is  necessary  in  order 
to  take  a  policy  out  of  the  category  of  mere 
wager  has  been  the  subject  of  much  discus- 
sion. In  marine  and  fire  insurance  the  dif- 
ficulty is  not  so  great,  because  there  insur- 
ance is  considered  as  strictly  an  indemnity. 
But  in  life  insurance  the  loss  can  seldom  be 
fneasured  by  pecuniiiry  values.  Still  an  in- 
terest of  some  sort  in  the  insured  life  must 
^'xist.  A  man  cannot  take  out  insurance  on 
the  life  of  a  total  stranger,  nor  on  that  of 
•one  who  is  not  so  connected  with  him  as  to 
make  the  continuance  of  the  life  a  matter  of 
some  real  interest  to  him.  It  is  well  settled 
that  a  man  has  an  insurable  interest  in  his 
own  life  and  in  that  of  his  wife  and  children, 
a  woman  in  the  life  of  her  husband,  and  the 
•creditor  in  the  life  of  his  debtor.  Indeed, 
it  may  be  said  generally  that  any  reasonable 
«.vpectation  of  pecuniary  benefit  or  advan- 
tage from  the  continued  life  of  another 
•creates  an  insurable  interest  in  such  life. 
And  there  is  no  doubt  that  a  man  may  ef- 
fect an  insurance  on  his  own  life  for  the  ben- 
•ftfit  of  a  relative  or  friend ;  or  two  or  more 
persons,  on  their  joint  lives,  for  the  benefit 
of  the  survivor  or  survivors.  The  old  ton- 
tines were  based  substantially  on  this  prin- 
ciple, azKl  their  validity  has  never  been 
■called  in  question."  In  the  case  of  Loomis 
V.  Eagle  Life  d  Health  Ins.  Co,  6  Gray,  399, 
Chief  Justice  Shaw,  delivering  an  opinion 
which  involved  the  question  of  insurable  in- 
terest, used  this  language:  "All,  therefore, 
which  it  seems  necessary  to  show,  in  order 
to  take  the  ease  out  of  the  objection  of  being 
a  wager  policy,  is  that  the  insured  has  some 
interest  in  the  life  of  the  cestui  que  vie;  that 
his  temporal  affairs,  his  just  hopes,  and 
well-grounded  expectations  of  support,  of 
patronage,  and  advantage  in  life  will  be  im- 
paired; so  that  the  real  purpose  is  not  a 
wager,  but  to  secure  such  advantages,  sup- 
posed to  depend  on  the  life  of  another. 
'Such,  we  suppose,  would  be  sufficient  to  pre- 
vent it  from  being  regarded  as  a  mere  wa- 
^er.  Whatever  may  be  the  nature  of  such 
interest,  and  whatever  the  amount  insured, 
it  can  work  no  injury  to  the  insurers,  be- 
•cause  the  premium  is  proportioned  to  the 
amount;  and,  whether  the  insurance  be  to 
a  large  or  small  ajnount,  the  premium  is 
•computed  to  be  a  precise  equivalent  for  the 
risk  taken.  Perhaps  it  would  be  difficult  to 
lay  down  any  eeneral  rule  as  to  the  nature 
and  amount  of  interest  which  the  assured 
must  have.  One  thing  may  be  taken  as  set- 
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tied, — that  every  man  has  an  interest  in  his 
own  life  to  any  amount  in  which  he  cho(t<«es 
to  value  it,  and  may  insure  it  accordingly." 
In  the  case  of  Sabin  v.  Fhinney,  134  N.  Y. 
423,  31  N.  E.  1087,  it  was  held  that  a  mem- 
ber of  the  Ancient  Order  of  United  Workmen 
of  New  York  can  legally  direct  the  sum  due 
at  his  death  to  be  paid  to  a  stranger  who  has 
no  insurable  interest  in  his  life. 

The  true  rule,  ab  we  take  it  on  the  author- 
ity of  a  very  large  number  of  r»a.ses  colloct«Mi 
in  a  note  to  the  case  of  Morrell  v.  Tretiton 
Alut,  L,  cC  /"'.  Ills.  Co.  a  Massachusetts  case, 
reported  in  57  Am.  Dec.  102,18  that  one  niny 
insure  his  life,  and  make  the  amount  of  the 
policy  payable  to  whom  he  pleases,  provided 
the  contract  is  not  made  at  the  expense  and 
for  the  benefit  of  the  person  designated  as 
the  beneficiary,  as  a  cover  for  a  mere  wager- 
ing contract.  In  a  note  to  the  same  case  au- 
thorities are  cited  for  the  proposition  that 
"the  insurable  interest  which  one  has  in  his 
own  life  is  what  supports  the  policy  in  such 
a  case."  As  laid  down  in  4  Field,  Briefs,  S 
417,  the  rule  is  that  ''any  person  may  insure 
his  own  life  for  the  benefit  of  his  creditors, 
relatives,  friends,  or  even  strangers.  But  if 
the  ifisu ranee  is  effected  by  some  other  per- 
son it  i!»  essential  that  he  have  a  pecuniary 
interest  in  the  life  of  the  assured."  To  the 
same  effect,  see  Robinson  v.  United  States 
Mut,  Acci.  Asso.  68  Fed.  Rep.  825;  Olmsted 
v.  Keyes,  85  N,  Y.  593;  Lemon  v.  Phasnia 
Mut.  L,  Ins,  Co.  38  Conn.  294;  Fairchild  v. 
North- Eastern  Mut.  Life  Asso,  61  Vt.  025. 
We  think,  also,  that  this  court  has  recog- 
nised the  doctrine  for  which  we  are  contend- 
ing in  the  case  of  Equitable  L,  Assur.  Soc, 
V.  PatersoHf  41  Ga.  338,  5  Am.  Ilep.  535. 
where  McCay,  J.,  declared  that  the  law  which 
prohibits  the  insurance  of  a  life  by  another 
who  has  no  interest  in  the  continuance  of 
that  life  is  founded  on  a  sound  public  pol- 
icy, and  that  it  was  intended  to  prevent 
gaming  policies,  and  to  avoid  that  induce- 
ment to  crime  which  would  exist  if  it  were 
permitted.  In  the  case  then  under  consider- 
ation it  appeared  that  a  woman  who  con- 
tracted marriage  had  at  the  time  a  living 
husband,  making,  of  course,  the  last  contract 
of  marriage  void.  While  living  together  un- 
der such  void  marriage,  the  supposed  hus- 
band procured  a  policy  of  insurance  on  his 
life  in  favor  of  the  woman  with  whom  he  was 
then  living.  Payment  of  the  policy  was 
resisted  on  the  ground  that  she  had  no  insur- 
able interest  in  the  life  of  the  person  insured. 
This  court  held  that  such  a  contract  of  in- 
surance did  not  oome  within  the  reason  of 
the  law  which  prohibited  gaming  policies, 
nor  was  it  open  to  the  objection  that  it  of- 
fered an  inducement  to  crime.  Judge  Mc- 
Cay, in  his  opinion  on  this  subject,  said: 
"Though  the  marriage  was  illegal,  yet  in 
fact  the  woman  had  an  interest,  and  a  deep 
interest,  in  the  life  of  the  husband.  He 
treated  her  as  his  wife.  He  supported  her 
as  such.  She  passed  in  society  as  such,  and 
she  was  dependent  upon  him  for  sup- 
port as  such.  It  was  the  husband  who  in 
fact  effected  this  policy.  It  was  his  own 
method  of  extending  to  this  woxnao  hlB  a«- 
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distance  and  protection  after  he  should  him- 
self be  dead.  Here  is  no  gaining,  since  the 
very  person  whose  life  is  insured  is  himself 
the  actor  in  the  transaction.  So,  too,  as  to 
the  temptation  to  crime  offered  to  the  benefi- 
ciary of  the  policy.  It  would  seem,  when  the 
person  whose  life  is  insured  is  himself  the 
actor  in  the  matter,  the  amount  of  tempta- 
tion held  out  to  others  to  take  his  life  may, 
as  a  general  rule,  at  least,  be  left  to  his  dis- 
cretion." Further  on  in  the  same  opinion, 
referring  to  the  provision  now  found  in  our 
<?ode,  which  expressly  permits  the  insured 
to  direct  the  money  to  be  paid  to  his  as- 
signee, he  says:  "And  if  he  may  do  this,  we 
<lo  not  see  that  an  insurance  effected  by  him, 
as  the  assured  of  another,  for  that  other's 
4>enefit,  is  not  equally  good."  We  have  en- 
tered into  the  discussion  of  this  case  at 
length  because  of  the  fact,  as  stated  in  the 
•outset,  that  the  adjudicated  cases  are  in 
•conflict.  But  we  feel  assured,  both  by  rea- 
son and  the  long  line  of  adjudicated  cases  to 
which  only  partial  reference  has  been  made, 
tltat  the  true  rule  which  should  obtain  in 
^uch  cases  is  that,  where  one  obtains  a  con- 
tract of  insurance  on  his  own  life,  and  keeps 
up  the  same  out  of  his  own  means,  and  di- 
rects the  amount  of  the  policy  to  be  paid  at 
liis  death  to  another  whom  from  lo\^,  friend- 
■ship,  or  any  other  reason  he  desires  to  bene- 
fit, the  named  beneficiary  is  entitled  to  re- 
<H)ver  on  such  contract,  notwithstanding  it 
may  not  be  shown  that  he  or  she  has  any 
f)ther  insurable  interest  in  the  life  of  the  de- 
ceased than  exists  in  his  good  will,  and  ema- 
nates from  his  expressed  wish  to  benefit  It 
iH,  after  all,  but  a  gift  from  him  to  one 
whose  interests  he  desired  to  promote,  and 
whose  welfare  he  wished  to  protect  when  he 
was  dead.  Such  a  contract  is  in  no  sense  a 
mere  hazard,  and  is  composed  of  none  of  the 
•elements  which  make  up  a  wagering  policy: 
and  it  is  only  these  that  the  law,  mindful  of 
the  best  interests  of  the  citizen,  prohibits. 

There  is,  however,  another  view  to  be  tak- 
•rn  of  the  question  which  arises  in  this  case. 
Differences  exist  between  contracts  entered 
"into  under  the  plan  of  ordinary  life  insur- 
-nnce  and  those  made  by  benefit  societies.  We 
<inly  call  attention,  however,  to  those  differ- 
<»nces  v.'hich  exist  in  the  selection  of  the 
beneficiary.  A  contract  entered  into  by  a 
l>enefit  society  with  a  member  is,  of  course, 
executory,  and  its  terms  and  conditions  are 
■ordinarily  manifested  by  the  certificate  of 
membership.  In  addition  to  such,  the  char- 
ier of  the  society,  its  constitution  and  by- 
laws, necessarily  form  a  part  of  such  con- 
tract. Arthur  v.  Odd  Fellows  Beneficial 
Aftso,  29  Ohio  St.  657 ;  Hellenberp  v.  Dw- 
irict  Ko.  /,  /.  0.  of  B.  B.  94  N.  Y.  680 ;  Mary- 
land Mut.  Benev.  Soc.  I.  0,  of  R.  M.v,  Clen- 
dinen,  44  Md.  429,  22  Am.  Rep.  62.  The  law 
which  provides  for  the  organization  of  a 
1)eneAt  society  usually  specifies  the  classes 
of  persons  who  may  be  made  beneficiaries  of 
tlie  insurance ;  and  where  the  organic  law  of 
the  society,  or  the  charter  procured  from  the 
state  under  that  law,  prescribes  what  classes 
of  persons  may  become  beneficiaries  of  its  in- 
surance, it  is  not  in  the  power  of  the  society, 
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or  one  of  its  members,  or  both,  to  enlarge  or 
restrict  these  classes,  for  the  society  has  no 
authority  to  create  a  fund  for  a  person  who 
does  not  belong  to  one  of  such  classes,  and 
the  member  has  no  right  or  power  to  desig- 
nate such  person  as  his  beneficiary.  Nib- 
lack,  Ben.  Soc.  S  168,  citing  Michigan  Mut, 
Ben.  Asso.  v.  Rolfe,  76  Mich.  146,  42  N.  W. 
1094;  Kentucky  Masonic  Mut.  L.  Ins,  Co.  v. 
Miller,  13  Bush,  489;  Rindge  v.  New  Eng- 
land Mut.  Aid  Soc.  146  Mass.  286,  16  N.  E. 
628.  Under  an  act  of  the  state  of  Michigan 
which  authorized  the  organization  of  soci- 
eties to  secure  to  the  family  or  heirs  of  any 
member  upon  his  death  a  certain  sum  of 
money  it  was  held  that  no  other  person  than 
a  member  of  the  family  or  an  heir  of  the  per- 
son insured  could  be  made  a  beneficiary,  and 
an  old  army  comrade  and  intimate  friend, 
who  had  been  designated  by  the  member  as 
the  beneficiary,  could  not  take.  Mutual 
Ben.  Asso.  v.  Boyt,  46  Mich.  473,  9  N.  W. 
497.  A  large  number  of  adjudicated  cases 
supporting  this  principle  may  be  found  in 
Bacon's  treatise  on  the  Law  of  Benefit  So- 
cieties and  Life  Insurance  ( S  237 ) ,  and  the 
reason  which  underlies  the  rule  is  that  the 
member  of  the  society  has,  under  his  con- 
tract, no  interest  or  property  in  the  benefit, 
but  has  Himply  the  power  to  appoint  some- 
one to  receive  it.  If,  however,  there  is  noth- 
ing in  the  charter  or  by-laws  of  the  organiza- 
tion, nor  in  the  statutes  of  the  state,  restrict- 
ing the  appointment,  the  member  may  desig- 
nate whomsoever  he  pleases,  and  no  one  can 
question  the  right.  1  Bacon,  Ben.  Soc.  §  246 ; 
Masscy  v.  Mutual  Relief  Soc.  102  N.  Y.  523, 
7  N.  E.  610 ;  Knights  of  Honor  v.  Watson,  64 
N.  H.  517,  15  Atl.  125;  Walter  v.  Ilensel,  42 
Minn.  204,  44  N.  W.  67.  In  the  present -case, 
while  it  appears  on  the  face  of  the  certificate 
that  the  plaintiff  in  error  is  a  Massachusetts 
corporation,  none  of  the  provisions  of  the 
charter  appear  in  the  record,  nor  any  portion 
of  its  constitution  or  by-laws  is  set  out,  nor 
can  it  be  now  determined  whether  the  con- 
tract of  insurance  is  to  be  governed  by  the 
laws  of  the  state  of  Massachusetts  or  by 
those  of  Georgia.  Hence  no  restriction  of 
the  power  of  the  member  to  name  the  benefi- 
ciary is  made  to  appear,  and,  the  certificate 
evidencing  a  contract  of  life  insurance  simi- 
lar to  those  entered  into  by  mutual  com- 
panies, the  case  will  be  determined  under  the 
general  law  applicable  to  insurance  con- 
tracts. It  is  true  that  on  the  back  of  the 
certificate  appears  a  condensation  of  certain 
explanations,  in  which  it  is  asserted  that 
speculative  risks  will  not  be  tolerated,  nor 
benefits  paid  to  other  than  blood  relatives 
or  dependents.  It  does  not  appear,  however, 
unqualifiedly,  as  it  is  arranged,  that  it  is 
one  of  the  conditions  referred  to  in  the  certifi- 
cate, and  without  further  explanation  we  are 
not  able  to  say  that  it  is.  Therefore,  so  far 
as  the  record  appears,  there  was  nothing  to 
restrict  the  designation  of  the  beneficiary  by 
Pughsly  at  the  time  he  entered  into  the  con- 
tract, and  by  the  terms  of  the  contract  the 
benefit  fund  is  made  expressly  payable  to 
the  defendant  in  error.    Being  so,  and  treat- 


428 


GaOBOIA  BUFSBMB  CoURT. 


Ocff.^ 


ing  this  contract  as  subject  to  the  law  which 
fixes  the  insurable  interest  of  a  beneficiary 
where  the  policy  is  taken  out  and  main- 
tained by  the  insured,  no  reason  appears  why 
the  defendant  in  error  was  not  entitled  to 
maintain  her  action,  and  the  judgment  of  the 
court  below  in  overruling  the  demurrer  i$ 
affirmed. 

All  the  Justices  concur  except  I«impkla« 
P.  J. 


Lupkin,  P.  J.,  dissenting: 

A  policy  of  life  insurance  naming  as  Uici 
beneficiary  thereof  one  who  has  no  insurable 
interest  in  the  life  of  the  insured  is  a  wager- 
ing   policy,    and    therefore    void,    although 
taken  out  by  the  insured  at  his   own  ex- 
pense.   Independently  of  adjudications  ren- 
dered outside  of  this  state,  I  am  of  the  opin- 
ion that  the  question  raised  in  this  case  is 
settled  by  S  2114  of  the  Civil  Code,  which 
reads  as  follows:     "An  insurance  upon  life 
is  a  contract   by  which   the   insurer,  for   a 
stipulated    sum,  engages  to  pay   a    certain 
amount  of  money  if  another  dies  within  the 
time  limited  by  the  policy.    The  life  may  be 
that  of  the  assured,  or  of  another  in  whose 
continuance  the   assured   has   an  interest." 
That  is  to  say,  the  life  insured  may  be  that 
of  the  beneficiary  named  in  the  policy,  or  the 
life  of  another  persan  in  theoontinucuceof 
which  life  the  beneficiary  has  an  insurable 
interest.     ''The  beneficiary  of  an  insurance 
policy  may  be  defined  as  the  party  to  whom 
the  proceeds  are  made  payable  by  the  terms 
of  the  contract;"  and  "beneficiary"  and  "as- 
sured" are   synonymous   terms,  though   the 
former  is  the  more  commonly  used,     ll  Am. 
A,  Eng.  £nc.  Law,  2d  ed.  p.  026.     The  ques- 
tion at  issue  was  neither  made  in,  nor  passed 
upon  by,  this  court  in  the  case  oi  Equitable 
L.  Aasur,  Soc.  v.  Pateraon,  41  Ga.  338,  5  Am. 
Rep.  535.     It  is  true  the  report  of  that  case 
discloses  that  in  the  requests  to  charge  made 
by  counsel  for  the  defendant  this  question 
was  presented  to  the  trial  judge  for  his  de- 
termination ;  but  the  motion  for  a  new  trial, 
the  denial  of  which  was  the  only  ruling  ex- 
cepted to,  did  not  in  the  remotest  manner  in- 
voice a  decision  of  the  question. whether  one 
can  take  out  a  ^nalid  policy  of  insurance  on 
his  own  life  for  the  benefit  of  a  stranger; 
nor  is  any  such  question  dealt  with  in  the 
synopsis  of  the  points  decided,  which,  under 
our  statute,  is  the  ofiicial  announcement  of 
the  decision  rendered.     Accordingly  the  re- 
marks of  Judge  McCay  upon  the  subject  of 
insurable  interest  should  be  treated  as  mere- 
ly obiter,  and  in  no  sense  binding  as  author- 
ity. 
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*!•     Tbe    ereetlon   of   «  prlMom    by-    the- 
mviilelpal  avthorltlea  of  a  cUt,  witb- 
In  the  limits  thereof,  Is  not  an  invasion  of 
the  property  rights  of  the  owner  of  adjacent 
lands,   and   therefore  not   the  foundation  or 
an  action  for  damages  against  the  city. 

2.  After  the  ereetlon  of  avch  a  bvild- 
Inir,  it  !•  the  duty  of  the  piiblle  an- 
thorltiea  to  viie  and  maintain  the- 
■ame  In  a  proper  and  orderly  nmraer,  and, 
if  they  permit  it  to  he  so  negligently  kept  as 
to  create  a  nuisance,  the  damage  caused 
thereby  may  give  a  right  of  action  to  one 
who  sustains  special  and  particular  Injury, 
not  for  the  erection,  but  for  such  negligent 
maintenance. 

(October  28,  1809.) 

ERROR  to  the  Superior  Court  for  Elbert 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  the  alleged  maintenance  of  a 
prison  in  such  a  way  as  to  be  a  nuisance  to- 
plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  P.  Sbanaon  and  P.  P^ 
ProAtt,*  for^plaintiff  in-^error: 

Since  the  Constitution  of  1877  the  city  is- 
liable  to  the  individual  for  damages  to  pri- 
vate property,  to  the  same  extent  and  under 
the  same  circumstances  that  it  is  li.-ible  fur 
property  taken  for  public  purpose-*. 

Ga.  Const,  art.  1,  8  3;  Atlanta  v.  Orecn^ 
67  Ga.  387;  Peel  ▼.  Atlanta,  85  Ga.  139,  8- 
L.  R.  A.  787,  11  S.  E.  582;  Pause  v.  Ailanift^ 
98  Ga.  100.  2G  S.  £.  489. 

Our  claim  of  damage  is  the  diminution  in 
the  value  of  our  property,  and  not  t imply 
to  our  business  or  convenience.  Therefore  we- 
are  under  the  Constitution,  and  not  under 
the  old  law. 

Pause  V.  Atlanta,  98  Ga.  101,  26  S.  E.  480. 

The  city  was  liable  for  a  nuisance  before 
the  Constitution  of  1877. 

2  Dill.  Idun.  Corp.  2d  ed.  8  521;  Daly  v. 

^Headnotes  by  Littlb,  J.' 

NoTB. — As  to  Dulsonce  by  undesirable  busl- 
ness  in  neighborhood,  see  also  Rowland  v.  Mil- 
ler (N.  Y.)  22  L.  R.  A.  182;  Haggart  v.  Stehlln 
(Ind.)  22  L.  U.  A.  577. 

For  nuisance  maintained  by  municipality,  see- 
also  Chapman  v.  Rochester  (N.  Y.)  1  L.  R.  A. 
206;  Bates  v.  Westborougb  (Mass.)  7  L.  R.  A. 
106;  Miles  v.  Worcester  (Mass.)  13  L.  R.  A. 
841 ;  also  Seymour  v.  Cummins  (Ind.)  5  L.  B. 
A.  126,  and  note. 
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Ocorgia  Southern  d  F,  R.  Co.  80  Oa.  796,  7 
:S.  £.  146;  15  Am.  &  £ng.  Enc.  Law,  p.  1186; 
^niith  V.  Atlanta,  75  Ga.  110;  Maguire  y. 
CarterHvilley  70  Ga.  84;  Reid  v.  Atlanta,  73 
•Ga.  523;  Collins  v.  Macon,  69  Ga.  542. 

When  it  is  alleged  that  a  thing  becomes  a 
nuisance  by  means  of  its  location  and  use, 
that  raises  an  issue  of  fact  for  the  jury  which 
<*annot  be  settled  on  demurrer. 

10  Am.  k  Eng.  Enc.  Law,  p.  948. 

Nuisances  are  public,  private,  or  mixed. 
The  one  complained  of  is  a  private  nuisance, 
^nd  therefore  it  need  not  alTect  the  plaintiiT 
in  common  with  any  other  person  or  persons. 

Georgia  Chemical  etc.  Co,  v.  Colquitt,  72 
<ja.  172;  16  Am.  k  Eng.  Enc.  Law,  930; 
<:pde,  9  3850. 

"  *'lt  is  only  in  public  nuisances  that  the  in- 
jury must  be  common  to  all  the  community. 

10  Am.  &  Eng.  Enc.  Law,  p.  031. 

A  jail  is  not  a  nuisance  per  ae.  There- 
fore injunction  will  not  lie,  the  remedy  being 
-action  for  damage. 

Bacon  v.  Walker,  77  Ga.  336;  Burwell  v. 
Vance  County  Contra.  93  N.  C.  73,  53  Am. 
"Rep.  454. 

iiesara.  I.  O.  Van  I>iuer  and  Joaeph  N. 
"Worley,  for  defendant  in  error: 

Damages,  to  be  recovered,  must  be  actual : 
•an  actual  decrease  in  market  value  flowing 
from  some  invasion  of  a  right;  or  an  invasion 
of  a  use  of  private  property ;  not  speculative, 
imaginary,  and  founded  on  mere  personal  in- 
<H)nveniei)ce. 

Pause  V.  Atlanta,  98  Ga.  102,  26  S.  E.  480; 
Peel  V.  Atlanta,  85  Ga.  138,  8  L.  R.  A.  787, 
1 1  S.  E.  582. 

If  municipal  authorities  in  making  pub- 
lic improvements  adopt  only  such  means  as 
in  their  judgment  are  best  adapted  to  the 
accomplishment  of  the  purpose,  the  munici- 
pality is  not  liable  unless  the  damage  be  in- 
ilicted  through  negligence. 

Pause  V.  Atlanta,  08  Ga.  103,  20  S.  E.  489; 
Augusta  v.  Lombard,  09  Ga.  282,  25  S.  E. 
772,  93  Ga.  284,  20  S.  E.  312;  Augusta  v. 
Hudson,  88  Ga.  599,  15  S.  E.  678;  Love  ▼. 
Atlanta,  95  Ga.  129,  22  S.  E.  29. 

Defendant  is  not  liable  for  damages  when 
f>erforming  purely  governmental   functions. 

hove  V.  Atlanta,  95  Ga.  129,  22  S.  E.  29. 

Damages  from  nuisance  must  be  a  real  dis- 
-comfort,  and  not  a  mere  taste  or  fancy. 

6  Am.  Ar  Eng.  Ebc.  Law,  p.  38,  note  3. 

Exercise  of  ordinary  right  for  lawful  pur- 
poses, in  a  lawful  way,  is  no  wrong,  even 
though  it  cause  damage. 

5  Am.  k  Eng.  Enc.  Law,  p.  68;  Wood, 
Nuisances,  8  880;  Pause  v.  Atlanta,  98  Ga. 
09,  26  S.  E.  489. 

Diminution  in  value  must  be  a  tangible 
injury. 

Wood,  Nuisances^  88  3,  4,  539,  541. 

To  entitle  the  plaintiff  to  recover,  the 
damage  to  property  must  be  a  taking,  or  an 
actual  physical  disturbance  of  a  right,  either 
public  or  private,  by  which  the  plaintiff  has 
sustained  a  loss  in  excess  of  that  sustained 
by  the  public  generally;  and  it  must  be  so 
allied  in  his  petition. 
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Pause  V.  Atlanta,  98  Ga.  99,  26  S.  E.  489; 
Rigney  v.  Chicago,  102  111.  64. 

The  injury  must  amouiit  to  a  physical  dis- 
turbance, to  give  a  right  of  action. 

Smith  V.  Floyd  County,  85  Ga.  424,  11  S. 
E.  850;  Pause  v.  Atlanta,  98  Ga.  92,  26  S.  E. 
489;  Rigney  v.  Chicago,  102  111.  64;  Chicago 
V.  Taylor,  125  U.  S.  161,  31  L.  ed.  638,  8  Sup. 
Ct.  Rep.  820;  Northern  Tranap.  Co,  v.  Chi- 
cago, 99  U.  S.  635,  25  L.  ed.  336 ;  Chicago  d 
W.  /.  R,  Co.  V.  Ayres,  100  111.  511 ;  East  St. 
Louis  V.  O^Flynn,  19  111.  App.  66;  2  Dill. 
Mun.  Corp.  123. 

Little,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  instituted  an  action  to 
recover  damages  against  the  city  of  Elber- 
ton.  He  alleged:  That  he  was  the  owner 
of  a  hotel  building  in  said  city,  and  eight 
brick  storehouses  adjoining  and  opposite  his 
hotel.  That  he  expended  a  large  sum  of 
money  in  the  erection  of  said  buildings,  and 
which  before  the  damage  complained  of  were 
worth  a  large  amount  of  money.  That  he 
and  his  family  reside  in  the  hotel,  and  that 
the  same  was  made  comfortable  and  pleasant 
for  his  family  as  well  as  his  guests.  That 
during  the  year  1897  the  city  of  Elberton. 
without  the  consent  of  petitioner  and 
against  his  protest,  erected,  within  100  feet 
of  his  propierty,  a  building  known  as  the 
"City  Prison,"  which  is  a  brick  structure, 
containing  offices  for  the  city,  and  a  number 
of  prison  cells  and  lockups,  in  which  violat- 
ors of  the  city  laws  are  confined.  These  ar« 
frequently  drunk,  boisterous,  profane,  ob- 
scene, and  offensive,  and  frequently  crowds 
of  objectionable  persons  are  gathered  around 
the  city  prison,  to  the  annoyance  of  the 
neighborhood.  That  the  building  is  not 
provided  with  waterworks  or  sewers,  and 
that  slops  and  tilth  are  carried  therefrom 
daily,  in  full  view  of  the  public.  That  the 
prison  emits  foul  air,  unwholesome  stenches, 
and  the  inmates  make  discordant  and  savage 
noises,  and  the  city  convicts  are  kept  there- 
in. That  this  building  is  so  situated  that  it 
stands  broadside  to  the  hotel  building,  with 
no  obstruction  between  the  two  buildings, 
and  all  the  unpleasant  accompaniments  of 
the  prison  are  in  full  view  of  the  windows 
and  piazzas  of  the  hotel,  and  of  persons 
dwelling  .therein  or  on  the  grounds  attached 
thereto.  He  alleges  that  Hie  same  is  a  nui- 
sance; that  he  endeavored  to  induce  the  city 
authorities  not  to  construct  the  building  at 
that  place,  informing  them  that  it  would  in- 
jure his  business  and  the  value  of  his  prop- 
erty, but  they  did  so,  over  his  protest  He 
alleges  that  the  erection  of  the  prison  was  a 
violation  of  the  public  duty,  and  a  reckless 
disregard  for  his  rights,  and  the  mainte- 
nance of  the  same  as  situated  is  a  gross 
wrong ;  that  it  renders  his  home  undesirable, 
and  his  hotel  building  less  desirable  for  a 
hotel,  his  storerooms  less  valuable  for  busi- 
ness, and  has  injured  the  market  value  of  all 
his  property  above  described,  whereby  he 
has  been  damaged  the  sum  of  $5,000;  that 
the  city  authorities  could  easily  have  erected 
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said  prison  elsewhere,  where  the  damage  it 
would  cause  would  have  been  insignificant; 
that  he  himself  offered  to  the  city  a  lot  in 
rear  of  his  property  which  was  convenient 
in  every  respect,  but  they  refused  to  erect 
the  prison  on  that  lot;  that  it  was  located  in 
its  present  place  as  the  result  of  bad  faith, 
and  on  account  of  ill  will  to  petitioner.  He 
alleges  that  the  prison,  and  the  manner  in 
which  it  is  used  and  kept,  is  a  nuisance,  and 
has  greatly  damaged  his  property,  and  that 
its  erection  was,  and  its  maintenance  is,  a 
direct  invasion  of  his  rights,  for  which  be  is 
entitled  to  recover  damages,  under  the  Con- 
stitution and  laws  of  this  state.  The  peti- 
tion, as  amended,  was  demurred  to  generally. 
The  court  sustained  the  demurrer,  and  the 
plaintiff  in  error  excepted. 

It  is  claimed  by  counsel  for  plaintiff  in  er- 
ror that,  since  the  adoption  of  the  Constitu- 
tion of  1877,  a  municipal  corporation  is  lia- 
ble to  an  individual  for  damages  to  private 
property  to  the  same  extent,  and  under  the 
bam^circumstances,  that  it  is  liable  for  prop- 
erty taken  for  public  purposes,  and  we  un- 
derstand the  present  action  is  based  on  the 
provision  of  that  Constitution  which  declares 
that  private  property  shall  not  be  taken  or 
damaged  for  public  purposes  without  just 
and  adequate  compensation  being  first  paid 
(Civ.  Code,  §  5729)  ;  and  it  is  contended  that 
the  erection  of  the  city  prison  in  Elberton, 
and  the  use  of  said  building  for  the  confine- 
ment of  violators  of  the  law,  in  close  proxim- 
ity to  the  property  of  the  plaintiff  in  error, 
has  depreciated  the  value  of  said  property, 
and  therefore  damaged  it,  in  the  sense  con- 
templated by  the  Constitution.  It  is  not 
necessary  in  this  case  that  the  meaning  of 
the  word  "damaged"  in  the  Constitution 
shall  be  either  considered  or  discussed.  It 
was  passed  on  by  this  court  in  the  case  of 
Austin  V.  Railicay  Co. 

The  simple  erection  of  a  necessary  pris- 
on building  cannot,  without  more,  so  injure 
adjacent  property  as  to  entitle  the  owner  to 
have  damages  for  such  erection.  No  one  is 
so  hindered  in  the  use  of  his  property,  and 
so  restricted  as  to  the  character  of  buiUlings 
he  shall  put  upon  it,  as  to  make  i:^  iiecejH.iry 
to  consult  adjacent  lotowners  in  reference  to 
the  improvements  to  be  made.  The  lot  be- 
ing his  own  property,  the  owner  may  put  it 
to  such  use  as  he  sees  proper,  provided  the 
buildings  and  improvements  made  by  him  do 
not  infringe  the  legal  right  of  liis  neighbor 
to  the  similar  enjoyment  of  his  own  prop- 
erty. A  log  house  on  a  fashionable  street 
may  be  built  alongside  of  a  palace,  and  by  its 
erection  the  value  of  the  latter  may  be  de- 
preciated, but  that  depreciation  is  datnnum 
absque  injuria.  The  owner  of  the  lot  has  as 
much  right  to  erect  the  hut  as  the  other  has 
to  build  his  palace, — no  more,  no  less;  but, 
if  the  hut  or  the  palace  be  so  used  as  to  in- 
terfere in  the  lawful  enjoyment  of  his  prop- 
erty by  the  other,  there  the  damage,  with  a 
right  to  compensation,  exists.  If  noxious 
gases  from  a  business  carried  on  in  either 
befouls  the  air  which  the  other  is  entitled 
to  have  without  it;  if  the  flow  of  poisonous 
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fluids  from  a  manufactory  carried  on  im 
either  sterilizes  the  land  of  the  other;  if  of- 
fensive smells  emanate  from'  the  one,  and  af- 
fect the  health  of  those  dwelling  in  the  other,. 
— then  there  is  a  cause  of  injury  which  the- 
law  will  redress,  because  the  use  which  bring;)- 
about  any  of  these  things  is  an  infringement 
on  the  rights  of  the  other;  but  none  can  he- 
al lowed  for  the  character  of  the  building. 
The  municipal  authorities  of  the  city  of  El- 
berton, being  invested  with  certain  powers  of 
government,  had  a  legal  right  (being  neces- 
sary to  the  exercise  of  those  powers)  to  erect 
a  building  for  the  purpose  of  furnishing  public- 
offices  and  maintaining  a  prison  in  which, 
might  be  securely  kept  violators  of  the  law; 
and  the  rule  is  clearly  established  that  a  cor- 
poration authorized  by  the  law  to  do  a  par- 
ticular things  so  long  as  it  keeps  within  the- 
scope  of  the  power  granted,  is  completely 
protected  from  proceedings,  either  at  law  or 
in  equity,  in  behalf  of  the  public  therefor 
(2  Wood,  Nuisances,  §  753)  ;  and  that  if,  iii^ 
the  discharge  of  a  duty  imposed  by  law,  it 
proceeds  in  a  careful  and  prudent  manner,, 
the  damages  resulting  therefrom  to  individ- 
uals are  damnum  absque  injuria  {Northcin' 
Transp,  Co.  v.  Chicago,  90  U.  S.  635,  25  L.  ed. 
336;  Fair  v.  Philadelphia,  88  Pa.  309,  3i 
Am.  Rep.  455;  Flori  v.  St.  Louis,  60  Mo. 
341;  Toolan  v^  Lansing,  38  Mich.  315).  li> 
the  case  of  Bacon  v.  Walker,  77  Ga.  338,  this- 
court.  Chief  Justice  Jackson  delivering  the- 
opinion,  said:  "It  is  true  that  nobody 
would  be  pleased  at  the  erection  of  a  jail  in 
the  vicinity  of  his  residence,  but  it  must  be- 
built  somewhere.  It  is  a  public  necessity. 
It  is  authorized  by  law.  In  no  sense,  or 
rather  in  no  legal  sense,  is  it  a  nuisance. 
Nothing  that  is  legal  in  its  erection  can  be- 
a  nuisance  per  se.  Much  less  can  that  which 
public  necessity  demands  be  one.  .  .  . 
It  must  be  built  in  some  part  of  the  city,  anck 
near  to  somebody's  house,  .  .  .  and 
equity  will  not  stop  the  public  works  because- 
of  such  damage."  And  in  the  case  of  Fauser 
V.  Atlanta,  98  Ga.  103,  26  S.  £.  492,  this- 
court,  through  Atkinson,  J.,  said:  "A  dis- 
tinction should  be  borne  in  mind  betweeiv 
those  cases  where  one  seeks  to  recover  be- 
cause of  the  appropriation  by' the  public  to- 
the  public  use  of  private  property,  and  dam- 
ages to  one's  property  sustained  in  conse> 
quence  of  the  construction  of  such  public  im^ 
provement,  and  that  other  class  of  cases,  in 
which,  though  one's  property  be  neither  ap- 
propriated nor  damaged,  yet,  in  consequence- 
of  the  construction  of  such  an  improvement, 
one  suffers  damage  resulting  from  personal 
inconvenience,  and  consequent  damage  in  the- 
conduct  of  one's  business.  In  the  former 
cases  the  right  of  compensation  is  a  matter 
of  principle;  the  amount  of  damage,  a  mere 
matter  of  degree.  However  slight  or  how- 
ever great  one's  damage  may  be,  he  is  never- 
theless entitled  to  compensation.  In  the 
latter  class  of  cases  something  more  must 
appear  than  mere  damage  or  inconvenience. 
It  must  be  made  to  appear  that,  in  the  con- 
struction of  such  an  improvement,  the  mu- 
nicipal authorities  have  been  guilty  of  negli- 
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gence,  omission  of  duty,  or  negligent  com- 
mission of  an  act  authorized  by  law,  in  or- 
der to  authorize  recovery.".  Under  the  au- 
thority of  the  cases  cited,  the  plaintiff  was 
not  entitled  to  recover  for  the  erection  of  the 
prison.  Undoubtedly,  it  added  nothing 
which  was  desirable  to  the  neighborhood, 
and  detracted  much  from  it;  but  this,  and 
similar  inconveniences,  are  to  be  borne  by 
the  citizen  in  the  vicinity  of  whose  property 
such  public  buildings  are  located,  and  for 
his  inconvenience  and  depreciation  in  values 
in  property  so  occasioned  the  law  affords  no 
compensation.  It  does  not,  however,  fol- 
low that  because  the  erection  of  such  a  build- 
ing was  a  public  necessity,  and  the  authori- 
ties had  the  right  to  select  the  lot  upon 
which  it  was  erected,  it  can  be  so  maintained 
as  to  perpetuate  a  nuisance.  While  the  au- 
thorities have  a  right  to  use  and  maintain 
it  for  the  purposes  intended,  the  duty  rests 
upon  them  toTnaintain  it  in  a  proper  man- 
ner, and,  if  such  maintenance  after  its  erec- 
tion should' prove  a  nuisance,  it  is  the  right 
of  any  citizen  of  Elberton,  or  other  person 
interested,  either  to  abate  the  same,  or,  if 
special  and  particular  damage  is  caused  to 
him,  to  obtain  proper  compensation  for  his 
injury.  2  Wood,  Nuisances,  §  748.  Inas- 
much, however,  as  the  petition  seeks  to  re- 
cover damages  from  the  city  for  the  erection 
and  maintenance  of  the  building  as  a  prison, 
and  the  law  nowhere  authorizes  such  to  be 
given  under  the  circumstances  detailed  in 
his  petition,  the  court  committed  no  error  in 
sustaining  the  demurrer  thereto,  and  the 
judgment  ia  affirmed. 

All  the  Justices  concur. 


T.  3CATES,  Plff.  in  Err., 

V. 

ATLANTA  BAGGAGE  &  CAB  COMPANY 

et  al. 


( 


Ga. 


) 


*1.  In  Itn  character  an  a  eoinmon  car- 
rier, and  relatively  to  duties  aod  obiigations 
arising  therefrom,  a  railway  company  cannot 
grant  to  any  person  or  persons  riglits  or  priv- 
ileges which  it  refuses  to  others,  but  must 

.  .Ci;eat'«ll  alike. 

2.  Soch  a  company.  In  Its  management 
anU  control  of  Its  property,  and  as  to 
matters  involving  no  duty  to  the  public,  may 
grant  concessions  to  some  which  it  denies  to 
others ;  especially  so  when  the  grant  is  made 

^Headnotes  by  Litti<b,  J. 

Note. — For  conflicting  decisions  on  the  ques- 
tion  at)0Te  decided,  see  note  to  Coie  ▼.  Rowen 
(Mich.)    13  L.  R.  A.  848. 

For  later  cases  in  favor  of  the  exclusive  right, 
see  Lucas  v.  Herbert  (Ind.)  37  L.  R.  A.  376. 
and  New  Yorlc.  N.  H.  &  H.  R.  Co.  v.  Scovill 
(Conn.)  42  L.  R.  A.  157. 

In  denial  of  the  exclusive  privilege,  see  also 
Indianapolis  Union   R.   Co.   v.  Dohn    (Ind.)   45 
•L.  R.  A.  427.  and  Lindsey  v.  Anniston   (Ala.) 
27  L.  R.  A.  436. 
40  L.  R.  A. 

See  also  47  L.  R.  A.  532. 


In  pursuance  of  a  reasonable  and  proper  regu- 
lation which,  in  effect,  operates  beneficially 
to  its  patrons. 

3.  Relatively  to  pa«iicnser«  and  tlidr 
bawave,  tbc  dnty  of  a  railway  com- 
pany in  its  capacity  as  a  common  carrier 
begins  with  affording  to  them,  and  to  all  of 
them  alike,  proper  and  suitable  facilities  for 
entering  depots  to  purchase  tickets  and  take 
passage  and  for  checking  baggage,  and  ends^ 
with  affording  to  them  like  facilities  for  leav- 
ing such  depots  and  obtaining  their  baggage 
on  presenting  the  checks  therefor.  The 
rights  which  the  law  In  these  respects  securea 
to  passengers  may  be  exercised  by  them  either 
In  person  or  through  their  chosen  agenta 

4.  if  a  railway  company  In  sood  faltb 
compllcM  fvitb  the  law  as  at)ove  laid 
down,  it  does  not  violate  any  public  duty,  or 
deprive  any  citizen  of  any  lawful  right,  by 
granting  to  a  single  corporation  or  Individual 
the  exclusive  right  of  entering  its  trains  to 
solicit  the  transportation  of  passengers  and 
haggage,  or  by  renting  to  such  corporation  or 
Individual  a  portion  of  Its  baggage  room,  and 
conceding  to  It  or  him  the  privileges  neces- 
sarily Incident  to  the  occupancy  and  use 
thereof,  provided  that  so  doing  does  not  In- 
terfere with  the  exercise  by  any  other  person 
of  any  right  which  he  may  lawfully  demand 
of  the  company  as  a  common  carrier. 

5.  An  to  the  facta  Involved,  the  evl^ 
dence  wan  coufllctlnff,  and  It  does  not 
appear  that  the  Judge  abused  his  discretion  la 
finding  as  to  them  In  favor  of  the  defendant 
in  error,  or  in  denying  the  Injunction.  * 

(July  21,  1800.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  enjoin 
defendants  from  discriminating  against 
plaintifT  in  fncilities  furnished  for  the  trans- 
fer of  baggage  at  a  railroad  station,  and  to 
annul  certain  contracts  made  between  the  de- 
fendant baggage  company  and  the  railroad 
giving  the  baggage  company  special  privi- 
leges at  the  station.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rosaer  St  Carter  and  Thoiiiaa 
Ifc  Blahop,  for  plaintiff  in  error: 

English  cases  dealing  with  undue  preju- 
dices and  preferences  on  the  part  of  common 
carriers  were  not  abundant  before  the  pas- 
sage of  the  railway,  canal,  and  traffic  act,  but 
since  the  passage  of  that  act  the  subject  haa 
been  dealt  with  in  many  cases. 

An  examination  of  this  act  will  show 
clearly  that  it  was  but  declaratory  of  th& 
common  law  as  it  existed  in  England. 

McDuffee  v.  Portland  &  R,  R.  Co,  52  N.  H. 
430,  13  Am.  Rep.  83;  Messenger  v.  Pennsyl- 
vania R.  Co.  30  N.  J.  L.  407,  13  Am.  Rep. 
457. 

Under  the  common  law  as  understood  in 
England,  the  preference  contended  for  in  thia 
case  would  not  be  allowed.    ■ 

Marriott  v.  London  d  8.  W.  R.  Co.  1  C.  B. 
N.  S.  400;  Baxendale  v.  Great  Western  R.  Co^ 

5  Hurlst.  &  N.  05,  1  Railway  &  C.  Traffic  Cas. 
202 ;  (iarton  v.  Great  Western  R.  Co.  El.  BL 

6  El.  837,  1  Railway  &  C.  Traffic  Cas.  214; 
Parkinson  v.  Great  Western  R.  Co.  L.  R.  ft 
C.  P.  554,  I  Railway  &  C.  Traffic  Cas.  280. 
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England  has  not  yet  loosed  herself  from 
the  monopolistic  past,  from  caste  and  class. 

In  America,  absolute  equality  is  the  foun- 
dation and  prop  of  all  our  public  institutions. 

Our  American  courts,  in  expounding  the 
common  law  suited  to  our  changed  conditions 
and  institutions,  advance  far  beyond  the  Eng- 
lish courts  in  laying  down  for  guidance  of 
common  carriers  the  strictest  rules  of  fair- 
ness and  impartiality. 

McDu^ee  v.  Portland  d:  R.  R.  Co.  52  N.  H. 
430,  13  Am.  Rep.  75;  "New  England  Exp. 
Co.  V.  Maine  C.  R.  Co.  67  Me.  188,  2  Am. 
Hep.  31 :  Scofield  v.  Jjake  Shore  d  M.  S.  R. 
Co.  43  Ohio  St.  571,  54  Am.  Rep.  846,  3  N. 
E.  907 :  Messenger  v.  Pennsylvania  R.  Go.  38 
N.  J.  L.  407,  13  Am.  Rep.  457;  Bandford  v. 
Cata\oissa,  W.  d  E.  R.  Co.  24  Pa.  378,  64  Am. 
Dec.  667 ;  Markham  v.  Brotcn,  8  N.  H.  623, 
31  Am.  Dec.  209;  Western  U.  Teleg.  Co.  v. 
American  U.  Teleg.  Co,  65  Ga.  160,  38  Am. 
Rep.  781. 

A  general  rule  of  railway  regulation  as 
applied  to  the  government  of  the  conduct  of 
persons,  or  of  a  class  of  persons,  contemplates 
uniformity,  and  not  discrimination,  in  its  re- 
quirements; and  the  grant  by  a  railway  com- 
pany of  a  special  privilege  to  a  portion  of  the 
platform  at  its  station  to  one  hackman,  to 
the  exclusion  of  all  others,  is  not  such  a  rule 
or  regulation  as  a  common  carrier  has  a 
right  to  adopt  under  its  power  to  make  and 
enforce  all  reasonable  rules  and  rcgula-tions 
necessary  to  govern  persons  coming  to  its 
stations  and  platform. 

Montana  Union  R.  Co.  v.  LangloisSt  0 
Mont.  419,  8  L.  R.  A.  753,  24  Pac.  209;  Kala- 
nutzoo  Hack  d  Bus  Co.  v.  Sootsma,  84  Mich. 
194,  10  L.  R.  A.  819,  47  N.  W.  667; 
Commercial  U.  Teleg.  Co.  v.  Kew  England 
Tcleph.  <C  Teleg.  Co.  61  Vt.  241,  5  L.  R.  A. 
101,  17  Atl.  1071;  McConnell  v.  Pedigo,  92 
Ky.  405,  18  S.  W.  15:  State  ex  rel.  Board  of 
Ti-ansportation  v.  Missouri  P.  R.  Co.  29  Neb. 
550,  45  N.  W.  785;  Cravens  v.  Rodgers,  101 
Mo.  247,  14  S.  W.  106;  Camhlos  v.  PhUadel- 
phia  d  R.  R.  Co.  9  Phila.  439;  Beach,  Mo- 
nopolies &  Industrial  Trusts,  p.  495. 

Our  Constitution  has  made  impartiality 
and  equality  the  paramount  duty  of  the  gov- 
ernment. 

Ga.  Code,  S  5699. 

The  common  carrier  has  not  the  right  to 
act  at  will  with  its  own  property. 

liaxendale  v.  Great  Western  R.  Co.  5 
Hurlst.  &  N.  95,  1  Railway  &  C.  Traffic  Cas. 
202 ;  Kalamazoo  Hack  d  Bus  Co.  v.  Sootsma, 
M  Mich.  194,  47  N.  W.  667;  Commercial  U. 
Teleg.  Co.  v.  New  England  Teleph.  d  Teleg. 
Co.  61  Vt.  241,  5  L.  R.  A.  161,  17  Atl.  1071; 
^cofield  V.  Lake  Shore  d  M.  S.  R.  Co.  43  Ohio 
St.  571,  54  Am.  Rep.  847,  3  N.  E.  907;  Rail- 
road Comrs.  V.  Portland  d  0.  Cent.  R.  Co. 
03  Me.  209,  18  Am.  Rep.  208;  Rvx  v.  Barker, 
3  Burr.  1207:  State  v.  Hartford  d  N.  H.  R. 
Co.  20  Conn.  538 ;  Ang.  &  A.  Corp.  694 ;  Com. 
V.  Eastern  R.  Co.  103  Mass.  258,  4  Am.  Rep. 
555. 

That  their  terminal  facilities  are  such  that 
they  c&nnot  obey  the  law  as  to  impartiality 
is  no  excuse  for  violating  the  law. 
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Sandford  v.  Caiawissa,  W.  d  E.  R.  Co.  24 
Pa.  383,  64  Am.  Dec.  067. 

The  remedy  by  injunction  is  the  proper 
one. 

Hutchinson,  Carr.  S  300;  Sandford  v. 
Catavissa,  W.  d  E.  R.  Co.  24  Pa.  378,  04  Am. 
Dec.  607 ;  McDuffee  v.  Portland  d  R.  R.  Co. 
52  N.  H.  430,  13  Am.  Rep.  77;  Atty.  Gen. 
v.  Chicago  d  N.  W.  R.  Co.  35  Wis.  553 ;  Mc- 
Coy V.  Cincinnati,  I.  St.  L.  d  C.  R.  Co.  13 
Fed.  Rep.  3. 

Messrs.  Hoke  Smithy  H.  C.  Peeples, 
Josepli  B.  Cnmmine,  Bryan  Cnmminc 
Sanders  MeDaniel,  Payne  A  Tye,  Er- 
win  A  Brown,  Vaaaer  WooUey,  Doraey, 
Brewatery  A  Howell»  and  Arthnr.Bey- 
for  defendants  in  error. 


Iiittloy  J.,  delivered   the   opinion   of  the 
court: 

The  facts  necessary  for  a  clear  comprehen- 
sion of  the  merits  of  the*  petition  under 
which  the  defendants  were  sought  to  be  en- 
joined may  be  briefly  stated  as  follows:  The 
Union  Passenger  Depot  in  the  city  of  At- 
lanta  is  owned  jointly  by  the  state  and  three 
railroad  companies.  By  a^i^reement,  all  the 
railroad  trains  which  reach  the  city  of  At- 
lanta enter  and  depart  from  this  passenger 
station.  The  control  of  this  building  has  been 
placed  in  the  Irands  of  a  board  of  control, 
who  represent  its  owners.  Connected  with 
the  station  is  a  baggage  room,  jointly  used 
by  all  of  the  railroad  companies.  The  peti- 
tion filed  in  this  case  alleges  that  the  board 
of  control  has  nuide  a  contract  with  the  At- 
lanta Baggage  &  Cab  Compaoy,  by  which  the 
latter  is  given  the  exclusive  privilege  of  en- 
tering the  depot  building  for  the  purpose  of 
handling  trunks  and  baggage,  and  of  issuing 
what  are  known  as  ''claim  checks;"  that  is 
to  say,  that  company  is  allowed  to  deliver,  at 
his  home  or  elsewhere,  to  a  prospective  pas- 
senger, its  check  for  his  trunk,  and  on  de- 
livery of  a  trunk  so  checked  at  the  baggage 
room  it  is  received  by  the  baggage  master, 
and  held  until  the  check  is  presented.  It  is 
further  alleged  that  by  other  terms  of  said 
contract  the  Atlanta  Baggage  Sl  Cab  Com- 
pany is  given  the  exclusive  privilege  of  hav- 
ing its  agents  to  board  the  passenger  cars  of 
the  difTerent  railway  lines  which  enter  the 
city  before  the  Union  Passenger  Station  is 
reached,  for  the  purpose  of  soliciting  busi- 
ness and  maktug.  cofitra<!ft8  mHIIi  passengers 
for  the  delivery  of  baggage  after  the  same 
reaches  the  city.  Also  that  the  board  of  con- 
trol permits  the  cab  company  to  have  an  of- 
fice in  the  baggage  room  of  the  passenger 
station,  and  the  agents  of  such  company  are 
allowed  access  to  the  passenger  station  to 
solicit  patronage  for  the  delivery  of  baggage; 
that  it  is  allowed  storage  in  the  baggage 
room  for  the  baggage  of  its  customers  hours 
in  advance  of  the  departure  of  outgoing 
trains,  and  transacts  its  business  in  the  bag- 
gage room;  that  said  company  is  also  per- 
mitted to  use  railroad  checks,  by  which  it  is 
enabled  to  furnish  to  its  customers,  at  their 
homes,  railroad  checks*  for>'bag9fage  to«the^ 
points  of  destination.  It  is  further-  alleged 
that  the  baggage  master  in  charge  of  the 
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baggage  room  is  a  stockholder  and  officer  in 
the  Atlanta  Baggage  &  Cab  Company.  The 
petitioner,  Kates,  further  avers  that  he  has 
been  engaged  in  the  baggage  delivery  and  ex- 
press business  for  a  number  of  years  in  the 
•city  of  Atlanta,  and  is  a  competitor  with  the 
Atlanta  Baggage  &  Cab  Company  for  the 
transportation  of  the  baggage  of  the  pas- 
sengers to  and  from  the  Union  Passenger 
Station,  and  that  his  charges  for  the  same 
are  much  less  than  those  for  similar  services 
performed  by  the  Atlanta  Baggage  &  Cab 
<'Ompany;  that  under  the  contract  between 
the  board  of  control  and  the  Atlanta  Bag- 
gage &  Cab  Company  he  is  excluded  from  en- 
tering th«  baggage  room  or  passenger  sta- 
tion in  the  conduct  of  his  business,  and  is 
denied  the  privilege  of  having  an  office  for 
the  transaction  of  his  business  in  the  passen- 
ger station,  and  is  not  only  refused  permis- 
sion to  enter  the  baggage  room,  but  he  is 
<.*ompel]ed  to  wait  until  all  trunks  handled 
by  the  Atlanta  Baggage  &  Cab  Company  are 
taken  out  before  be  can  obtain  possession 
•of  the  baggace  of  his  customers;  that  the 
•oflicers  in  thebaggage  room  manifest  a  spirit 
<)f  vindictivenesB  towards  him,  are  discour- 
teous, and  by  improper  treatment  they,  are 
attempting  to  drive  him  out  of  the  business, 
in  order  to  secure  a  monopoly  of  the  bag- 
;gage  business  in  the  city  of  Atlanta;  that 
none  of  the  privileges  granted  to  the  cab 
company  are  allowed  to  the  plaintiff,  but  all 
■are  refused  to  him;  that,  by  reason  of  the 
privileges  so  granted,  the  cab  company  has 
been  enabled  to  have  a  monopoly  of  business 
in  the  city,  and  that  such  monopoly  has  been 
■enjoyed  at  the  expense  of  the  traveling  pub- 
lic. It  is  alleged  that  these  privileges  are 
unreasonably  allowed  the  cab  company;  that 
they  work  great  hardship  on  the  plaintiff, 
and  his  business  has  been  and  is  now  greatly 
injured  thereby,  and  he  ought  to  be  allowed 
like  privileces  with  his  competitor.  The 
praj'ers  of  tfie  petition  are  that  the  contracts 
existing  between  the  defendants  and  the  rail- 
road companies  through  the  board  of  control 
be  declared  illegal  and  void;  that  the  rail- 
road companies  and  the  board  be  enjoined 
from  discriminating  against  the  petitioner  in 
the  manner  set  out  in  the  petition;  and  that 
the  defendants  be  enjoined  from  allowing  the 
«ab  company  any  of  the  advantages  and  priv- 
ileges set  out  in  the  petition,  and  from  al- 
lowing them  any  privileges  which  they  re- 
fu?»e  to  netitioner. 

The  defendants  answered,  admitting  that 
a.  contract  existed  with  the  Atlanta  Baggage 
&  Cab  Company,  but  averring  that  no  exclu- 
sive privilege  of  entering  the  depot  for  the 
purpose  of  hauling  trunks,  baggage,  etc.,  has 
been  given  to  the  cab  company;  that  the  rail- 
roads  entering  the  passenger  station  have  a 
common  baggage  master,  who  has  exclusive 
charge  of  all  baggage  delivered  at  the  pas- 
senger station;  that  the  cab  company  has 
nothing  to  do  with  the  baggage  which  ar- 
rives at  the  station  until  such  baggage  has 
been  delivered  to  it;  that  the  same  rights 
which  are  accorded  to  the  cab  company  as 
to  the  receipts  and  delivery  of  baggage  are  ex- 
tended  to  all  companies  and  persons  engaged 
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in  the  business,  including  petitioner;  that 
the  petitioner,  as  well  as  the  cab  company, 
is  permitted  by  the  board  of  control  to  give 
claim  checks  to  its  patrons,  which  the  bag- 
gage master  recognizes.  They  deny  that  the 
regulation  is  either  unjust  or  illegal,  but 
aver  that  such  an  arrangement  is  obliged  to 
be  made  in  order  to  serve  the  traveling  pub- 
lic with  despatch  and  economy.  The  answer 
admits  that  the  agents  of  the  oab  company 
have  been  granted  the  exclusive  privilege  of 
boarding  passenger  trains  coming  into  the 
city,  and  soliciting  patronage  for  baggage  on 
such  trains,  and  that  they  are  likewise  al- 
lowed full  access  to  the  passenger  station  for 
the  purpose  of  soliciting  baggage.  The  na- 
ture of  this  business  requires  that  it  should 
be  exclusive.  It  denies  that  the  cab  com- 
pany has  free  access  to  the  baggage  room, 
and  admits  that  the  plaintiff  is  excluded 
from  entering  the  baggage  room  or  depot  of 
the  defendants  to  transact  his  business.  It 
admits  that  the  cab  company  is  allowed  to 
have  an  office  in  the  baggage  room,  and  that 
petitioner  has  been  refused  an  office  in  the 
depot  station ;  but  denies  the  charge  that  he 
has  been  compelled  to  wait  until  all  trunks 
handled  by  the  oab  company  have  been  taken 
out.  It  avers  that  the  baggage  is  delivered 
promptly,  and  in  the  order  in  which  the  same 
is  called  for,  and  that  no  partiality  or  pref- 
erence has  been  shown  either  in  the  receipt 
or  delivery  of  baggage  at  the  station.  It  also 
denies  that  any  illegal  privileges  have  been 
granted  to  the  cab  company,  or  that  any  in* 
justice  or  unfairness  is  done  petitioner.  It 
admits  that  the  baggage  master  is  a  stock- 
holder in  the  cab  company,  but  avers  th»t  he 
has  nothing  whatever  to  do  with  the  businesji 
of  that  company,  and  also  denies  any  dis- 
crimination against  the  petitioner  by  the 
baggage  master.  It  is  further  averred  that 
it  is  absolutely  necessary,  in  order  to  accom- 
modate the  public,  to  have  an  arrangement 
to  care  for  the  baggage  of  passenger.s,  and 
that  to  accommodate  the  traveling  public  as 
to  the  delivery  of  its  baggage  it  is  necessarv 
to  have  someone  to  meet  incoming  trains, 
and  furnish  such  passengers  as  desire  them 
receipts  for'  their  baggage.  Defendants 
therefore  furnished  the  cab  company  with  an 
office.  The  passenger  station  is  small,  the 
railroads  are  crowded  for  room,  and  it  would 
be  impossible  o  furnish  petitioner  or  any 
other  company  a  room  in  the  building  in 
which  they  could  carry  on  its  business.  The 
right  to  occupy  an  office  in  its  depot  and  the 
right  to  send  agents  on  its  trains  arc  the 
only  exclusive  rights  and  privileges  granted 
to  the  cab  company.  In  all  other  particu- 
lars the  petitioner  has  every  privilege  and 
right  that  the  cab  company  has;  and,  while 
the  privileges  given  to  the  latter  company 
are  exclusive  in  their  character,  they  are  es- 
sentially necessary  to  the  proper  discharge 
of  the  business  of  the  defenaanU  as  carriers. 
It  denies  that  petitioner  has  ever  been  hin- 
dered in  his  business  by  them,  and  avers  that 
the  servants  of  the  defendants  have  been  in- 
structed to  deliver  baggage  to  the  plaintiff 
as  quickly  as  possible;  and,  while  the  plain- 
tiff is  Dot  allowed  to  solicit  baggage  on  th# 
28 
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trains  or  inside  the  car  shed,  he  has  every 
access  to  the  station  for  the  presentation  of 
both  checks  and  baggage.  It  admits  that 
the  cab  company  is  allowed  to  check  trunks 
from  residences  to  points  of  destination,  aft- 
er inspection  of  the  passenger's  ticket.  The 
pleadings  are  voluminous,  and  contain  many 
other  allegations  and  averments. 

On  the  hearing  the  evidence  for  the  peti- 
tioner tended  to  show  the  facts  alleged  to 
be  true  in  the  petition.  That  of  the  defend- 
ants tended  to  rebut  all  the  particular  facts 
which  were  not  admitted  by  the  answer.  As 
a  part  of  his  evidence,  the  petitioner  intro- 
duced a  contract  executed  November  25, 
1801,  by  the  board  of  control  and  the  Ballard 
Transfer  Company,  by  which  it  was  provided 
that  the  latter  company  should  have  the  ex- 
clusive control  of  checking  baggage  from  all 
parts  of  the  city  of  Atlanta  into  and  from 
the  baggage  room  of  the  depot;  that  the 
transfer  company  should  be  allowed  an  ofGce 
for  the  conduct  of  its  business  in  the  baggage 
room  at  the  station,  to  be  fitted  up  at  the 
expense  of  the  transfer  company;  that  the 
railroad  companies  should  employ  their  own 
baggage  master  and  help  for  handling  bag- 
gage between  the  room  and  the  trains,  and* 
the  transfer  company  should  handle  baggage 
from  the  room  to  all  points  in  the  city,  and 
deliver  baggage  from  points  in  the  city  to 
the  baggage  room;  that  the  transfer  com- 
pany should  be  allowed  the  privilege  of  send- 
ing agents  free  of  charge  on  such  trains  as 
it  would  select  for  the  purpose  of  soliciting 
the  carriage  of  baggage  to  points  in  the  city 
before  the  arrival  of  trains.  The  transfer 
company  on  its  part  agreed  to  furnish  first- 
class  baggage  service,  and  pay  to  the  railroad 
companies  the  sum  of  $300  for  the  privileges 
enumerated.  It  was  also  agreed  that  the 
transfer  company  should  execute  and  deliver 
a  bond  in  the  sum  of  $5,000,  payable  to  the 
railroad  companies,  for  the  faithful  perform- 
ance of  the  terms  of  the  contract.  Another 
contract  of  similar  character,  to  which  the 
Atlanta  Baggage  &  Cab  Company  and  the 
board  of  control  were  parties,  was  also  in 
evidence.  Its  stipulations  were  practically 
the  same,  and  continued  with  the  caJi)  com- 
pany the  stipulations  made  with  the  Ballard 
Company,  with  the  additional  stipulations 
that  the  agents  of  the  cab  company  should 
conduct  their  business  in  an  orderly  and  re- 
spectful manner  and  under  the  authority  of 
the  conductors  of  t)ie  several  trains;  that 
the  agents  should  not  act  as  agents  for  hotels, 
restaurants,  or  business,  nor  distribute  any 
form  of  advertising  matter,  nor  be  engaged 
in  any  other  business  than  that  designated, 
etc.  The  above  statement  is  sufficiently  full 
to  make  clear  the  points  in  issue.  The  court 
denied  the  injunction,  and  the  plain tifiT  ex- 
cepted. 

The  evidence  was  in  direct  conflict  on  many 
points.  As  to  the  truth  of  the  allegations 
about  which  the  evidence  is  conflicting,  it  is, 
so  far  as  we  are  concerned,  settled  by  the 
determination  of  the  judge;  and  the  right  of 
the  petitioner  to  have  the  judgment  refusing 
the  injunction  reversed  must  depend  on  the 
application  of  legal  principles  to  such  of  the 
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allegations  as  are  not  contested  by  evidence,, 
and  these  are:  First,  that  the  defendant 
permit  the  cab  company  to  enter  its  passen- 
ger trains  before  reaching  the  city,  for  the- 
purpose  of  soliciting  baggage,  and  refuse  the- 
same  privilege  to  the  petitioner ;  second,  that 
the  servants  of  the  cab  company  are  allowed 
access  to  the  passenger  station  for  the  pur- 
pose of  soliciting  patronage,  and  for  more- 
conveniently  attending  to  its  business,  and 
that  this  privilege  is  refused  to  petitioner; 
third,  that  the  privilege  of  using  an  office  in 
the  baggage  room  of  the  defendants  for  the- 
transaction  of  its  business  is  granted  to  the- 
cab  company  and  refused  to  Kates;  fourth, 
the  privilege  of  checking  the  baggage  of  pros- 
pective passengers  at  hotels  and  residences- 
in  advance  of  delivery  of  the  baggage  at  thfr 
passenger  station, — each  of  which  privileges- 
is  refused  to  petitioner.  It  cannot  success- 
fully be  maintained  that  the  grant  of  th^se 
privileges  to  the  cab  company  is  in  violation 
of  law,  nor  do  the  concessions,  of  themselves, 
create  a  monopoly,  nor  are  they  in  any  sense- 
an  interference  with  the  right  of  the  travel- 
ing public.  On  the  contrary,  it  will  be  rec- 
ognized that  the  exercise  of  the  facilities- 
named  tend  to  the  public  convenience,  and 
the  prompt  and  safe  handling  of  the  baggage 
of  the  passenger.  Under  no  view  of  the  case- 
would  the  petitioner  be  entitled  to  the  aid 
of  the  courts  in  restricting  these  conven- 
iences, and  lessening  the  facilities  for  the- 
safe  and  convenient  handling  of  the  effects- 
of  a  passenger.  The  law  would  hardly  un- 
dertake to  declare  that  a  railroad  company 
should  not,  if  it  so  desired,  through  its  rep- 
resentative, deliver  to  one  at  his  home  in  the- 
city  of  Atlanta  a  check  insuring  the  delivery^ 
of  his  trunk  in  the  city  of  New  York,  for 
which  he  was  bound,  and  subject  the  passen- 
ger to  the  inconvenience  of  personally  ap- 
pearing at  the  baggage  room,  pointing  out 
his  trunk,  and  there  receiving  the  railroad' 
company's  check.  We  know  of  no  obligation 
which  requires  that  a  railroad  company  shall 
furnish  such  a  facility,  but  certainly  there- 
can  be  no  reason  to  forbid  its  doing  so,  if  it 
w^ill;  and  likewise  the  privilege  afforded  to 
an  incoming  passenger  before  arrival,  to  de- 
liver to  a  responsible  person  the  check  for  his 
baggage,  with  an  obligation  on  the  part  of 
the  latter  to  deliver  the  same  at  the  resi- 
dence or  hotel  of  the  passenger,  infringes  no- 
body's rights,  but  does  promote  the  conven- 
ience  of  the  traveling  public;  anQ,  rather 
than  forbid,  the  law's  administrators  will  en- 
courage, such  a  facility.  It  is  not  the  right 
of  the  plaintiff  in  error,  by  injunction  or 
otherwise,  to  take  away  or  disturb  any  rea- 
sonable means  tending  to  promote  the  con- 
venience and  comfort  of  the  public.  The 
merit  of  his  complaint,  if  any  exists,  must 
be  found  in  the  fact  of  the  refusal  of  the  de- 
fendants to  grant  to  him  the  opportunities 
so  to  serve  the  public,  and  thereby  better  his- 
business.  Whether  the  refusal  so  to  do  i» 
proper  or  unlawful  does  not  depend  upon  the 
favor  or  inclination  of  the  railroad  company, 
but  upon  the  defendants'  right.  If  it  should 
depend  upon  favor,  then  the  plaintiff  in  error 
has  no  cause  of  complaint,  because  favor  i» 
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essentially  free  a^d  voluntary,  and  may  not 
be  demanded;  and  it  is  in  this  view  that  we 
come  to  measure  by  the  legal  standard  what 
are  the  rights  of  the  petitioner,  under  the  al- 
legations he  makes,  as  against  the  rights  of 
the  defendants  to  control  property  to  which 
they  have  title,  and  consequently  the  right 
of  nee:  flT»d  the  niaintiflf  in  error,  to  succeed, 
must  establish  the  proposition  that  the  de- 
lt:A*i^uiiL&,  aa  cuuimun  carriers,  are  in  law 
bound  to  afford  to  him  the  same  conveniences 
and  facilities  for  carrying  on  his  business 
which  they  afford  to  others  engaged  in  the 
same  callinfj^. 

Jt  is  claimed  that  the  grant  of  the  enumer- 
ated privileges  to  the  cab  company  and  the 
refusal  of  them  to  petitioner  are  the  exer- 
cise of  an  undue  preference  on  the  part  of 
the  carrier  against  the  business  of  petitioner, 
and  that  such  grant  and  refusal  establish  a 
monopoly  which  is  forbidden  by  law.  In  en- 
tering into  the  consideration  of  these  impor- 
tant questions,  we  find  that  the  field  of  in- 
quiry has  been  frequently  traversed,  with  the 
result  of  adjudicated  cases  not  entirely  in 
hai-mony.  In  some  of  these  the  decisions  are 
based  on  the  common  law;  in  very  many 
more  on  the  terms  of  various  statutes ;  and  it 
may  be  well  to  inquire  whether  our  own  or- 
ganic or  statute  law  deals  particularly  with 
such  questions.  It  is  undeniably  true  that 
the  whole  spirit  of  our  Constitution  and  laws 
is  directed  against  any  restriction  of  compe- 
tition. Const.  Ga.  art.  4,  §  2,  par.  4.  Sec- 
tion 2214  of  the  Civil  Code  declares  against 
discrimination  in  rates  of  freight  and  in  the 
furnishing  of  facilities  for  interchange  of 
freights,  etc.;  as  do  also  S§  2188,  2307,  2268, 
and  2274  of  the  Civil  Code,  in  a  greater  or 
less  degree.  While  it  is,  perhaps,  true  that 
there  are  no  express  rules  of  any  of  our  stat- 
utes which  enact  penalties  for  unjust  dis- 
crimination exercised  by  carriers  to  the  det- 
riment of  the  business  of  another,  yet  the 
scope  and  intent  of  the  provisions  to  which 
we  have  referred  are  broad  enough  to  afford 
a  remedy.  ])ut,  in  the  absence  of  any  statu- 
tory declaration,  we  are  remitted  to  the 
principles  of  the  common  law  to  determine 
whether  the  refusal  to  grant  the  plaintiff  in 
error  the  exercise  of  the  facilities  afforded  to 
another  in  the  same  business  is  an  unjust 
discrimination,  or  an  unequal  and  ill^al 
preference. 

The  defendiint  railroad  companies  are  com- 
mon carriers,  and  are  under  obligation  to 
serve  the  public  equally  and  justly.  Having 
accepted  their  right  of  existence  from  the 
public,  they  owe  a  duty  to  the  public,  and 
their  conduct  must  be  equal  and  just  to  all. 
The  very  definition  of  a  common  carrier  ex- 
cludes the  right  to  grant  monopolies,  or  to 
give  special  or  unequal  preferences.  It  im- 
plies indifference  as  to  whom  he  may  serve, 
and  an  equal  readiness  to  serve  all  who  may 
apply  in  the  order  of  their  application.  New 
England  Exp,  Co.  v.  Maine  C.  R.  Co.  57  Me. 
188,  2  Am.  Rep.  31.  From  these  character- 
istics, which  apply  to  all  conunon  carriers, 
it  is  a  sound  lep^al  principle  that  a  railway 
company  as  a  common  earrier- cannot  grant 
to  any  person  or  persons,  or  to  any  part  of 
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tha  public,  rights  or  privileges  which  it  re- 
fuses to  others,  but  must  treat  all  alike.  Re- 
ceiving and  discharging  baggage  is  one  of 
the  duties  of  a  public  passenger  carrier,  and 
the  obligations  before  enumerated  apply  in 
full  force  in  the  receipt  and  discharge  of 
b^gg^ge  At  the  Union  Passenger  Station  in 
the  city  of  Atlanta;  and  if  it  should  be  found 
to  be  true  that  the  defendant  railroad  com- 
panies, either  in  the  receipt  or  delivery  of 
baggage  by  their  baggage  master  or  other 
agents,  discriminated  against  any  passenger, 
or  the  agent  of  any  passenger,  in  the  time  or 
manner  in  which  baggage  was  received  or 
discharged,  either  through  a  system  of  claim 
checks  or  otherwise,  such  discrimination 
would  be  a  palpable  violation  of  their  pub- 
lic duties,  for  which  the  law  affords  ample 
remedy  by  injunction,  and  full  redress  in  the 
nature  of  damages.  So  of  the  injury  to,  or 
undue  interference  with,  the  baggage  pre- 
sented. Neither  should  discourteous  lan- 
guage or  personal  ill  treatment  by  the  agents 
of  the  carrier  in  the  performance  of  his  busi- 
ness be  tolerated.  As  these  charges  were  de- 
nied, and  the  judgment  sought  to  be  reversed 
necessarily  included  a  finding  against  their 
truth,  nothing  more  than  a  recognition  of 
the  principle  need  now  be  advert^  to. 

But,  inseparably  connected  with  the  trans- 
action of  its  public  business,  a  common  car- 
rier is  invested  with  the  ownership  of  prop- 
erty for  the  safe  and  efilcient  exercise  of  the 
franchises  which  the  public  has  for  its  own 
benefit  given  to  it.  Railroad  companies  have 
rights  of  way,  stations,  depots,  cars,  engines, 
etc.,  as  their  equipment  to  serve  the  public. 
In  the  use  of  such  property  as  public  car- 
riers no  one  of  the  public  ought  to  be  fa- 
vored more  than  another,  nor  is  it  lawful  to 
impose  any  restriction  or  make  any  discrimi- 
nation in  such  use  against  anyone  which 
does  not  apply  to  all;  but  this  rule  of  im- 
partiality applies  to  railroad  companies  in 
their  public  capacity,  and  it  by  no  means  fol- 
lows that  such  reasonable  rules  and  regula- 
tions, which  a  carrier  may  make  for  the  pro- 
tection of  its  property,  for  the  safety  and 
convenience  of  its  passengers  or  freights,  are 
subject  to  the  same  unqualified  condition. 
This  court,  in  the  case  of  Fluker  v.  Georgia 
R.  d  Bkg.  Co.  81  Ga.  461,  2  L.  R.  A.  843,  8 
S.  £.  529,  recognized  the  distinction  which 
exists  between  the  duty  which  a  railroad  com- 
pany owes  to  the  public  and  the  private 
right  to  regulate  and  control  its  property. 
In  that  case  the  railroad  company  had  leased 
to  one  individual  the  right  of  serving  lunches 
to  passengers  on  its  trains  at  a  given  place. 
Another  claimed  the  risht  to  exercise  the 
same  privilege,  which  the  company  denied, 
and  the  claimant  was  expelled  as  an  intrud- 
er. As,  in  our  opinion,  this  case  goes  very 
far  in  determining  the  legal  questions  now 
presented,  we  freely  refer  to  the  opinion  ren- 
dered by  Chief  Justice  Bleckley  as  sound  in 
principle,  and  authority  binding  upon  us. 
Through  him  the  court  says:  "It  is  con- 
tended that  the  company  has  no  such  exclu- 
sive dominion  over  the  tracks  and  spaces 
embraced  in  its  right  of  way  as  to  entitle 
it  to  exclude  therefrom  any  person  entering 
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thereon  in  an  orderly  manner  and  upon  law- 
ful business,  and  especially  that  it  cannot 
discriminate  against  one  person  and  in  favor 
of  another.  We  have  discovered  no  author- 
ity for  this  position,  either  in  its  more  lim- 
ited or  more  extended  form.  On  the  con- 
trary, it  would  seem  that  the  very  nature 
of  property  involves  a  right  to  exclusive  do- 
minion over  it  in  the  owner.  We  cannot  be- 
lieve that  there  is  a  sort  of  right  of  common 
lodged  in  the  public  at  large  to  enter  upon 
lands  on  which  railroads  are  located  and 
over  which  they  have  secured  the  right  of 
way.  Such  lands  the  railroad  companies 
may  inclose  by  fences  if  they  choose  to  do  so, 
and  exclude  any  and  all  persons  whomsoever. 
Their  dominion  over  the  same  is  no  less  com- 
plete or  exclusive  than  that  which  every 
owner  has  over  his  property.  If  they  do  not 
choose  to  erect  fences  and  make  inclosures, 
they  may,  by  mere  orders,  keep  oflf  intruders, 
and  they  may  treat  as  intruders  all  who 
come  to  transact  their  own  business  with 
passengers  or  with  persons  other  than  the 
companies  themselves.  .  .  .  The  busi- 
ness of  selling  lunches  to  passengers,  or  of 
soliciting  from  them  orders  for  the  same,  is 
not  one  which  every  citizen  has  the  right  to 
engage  in  upon  the  tracks  and  premises  of  a 
railway  company,  and  consequently  those 
who  do  engage  in  it  and  carry  it  on  must 
depend  upon  the  company  for  the  privilege," 
—citing  Bai-ney  v.  Oyster  Bay  d  U.  8.  B.  Co. 
67  N.  Y.  301,  23  Am.  Rep.  115;  Landrigan 
y.  State,  31  Ark.  50,  25  Am.  Rep.  547 ;  Hazen 
v.  Boston  d  M.  R.  Co.  2  Gray,  577 ;  Junction 
R.  Co.  V.  Philadelphia,  88  Pa.  424;  Sweeney 
v.  Boston  d  A.  R.  Co.  128  Mass.  5;  Pitts- 
burgh, Ft.  W.  d  C.  R.  Co.  V.  Bingham,  29 
Ohio  St.  364,  23  Am.  Rep.  751. 

This  is  the  exposition  of  the  law  in  force 
in  this  state,  from  which,  as  we  believe,  there 
has  been  no  departure.  If  the  principles  de- 
clared are  applicable  to  the  facts  of  the  pres- 
ent record,  it  would  seem  that  the  conten- 
tion of  the  plaintiff  that  he  should  be  al- 
lowed, as  a  matter  of  right,  access  to  the 
depot  grounds  and  trains  of  the  defendant 
railroad  companies  to  ply  his  business,  must 
fail.  The  case  clearly  rules  the  principle 
that  a  railroad  company  has  the  right  to  ex- 
clude from  its  premises  persons  going  there- 
on for  the  purpose  of  transacting  private 
business,  and  a  <^ebond  proposition  is  equally 
as  clearly  stated  to  be  that  the  privilege  of 
doing  so  may  be  granted  to  one  and  refused 
to  another  without  violating  any  principle 
of  law  which  governs  the  conduct  of  car- 
riers and  regulates  their  duty  to  the  public. 

Counsel  for  plaintiff  in  error,  however, 
has  cited  the  case  of  ^V€stem  U.  Teleg.  Co. 
v.  American  U.  Teleg.  Co.  65  Ga.  160,  38  Am. 
Rep.  781,  as  authority  for  the  proposition 
that  exclusive  privileges  cannot  be  granted 
to  one  person  or  corporation  for  the  conduct 
of  its  business  by  a  railroad  company.  The 
case  referred  to,  however,  does  not,  in  our 
opinion,  serve  as  authority  which  would  ren- 
der the  contract  between  the  railroad  compa- 
nies and  the  cab  company  illegal,  nor  compel 
the  companies  to  grant  the  same  privileges 
to  the  plaintiff  in  error.  In  the  case  cited, 
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the  American  Telegraph  Company  sought  to 
enjoin  the  Western  Union  Telegraph  Com- 
pany from  interfering  with  it  in  erecting  its 
telegraph  lines  on  the  right  of  way  of  the 
several  railroads  mentioned  in  the  bill.  The 
Western  Union  Company  insisted  that,  un- 
der contract  with  the  railroads  named,  it 
had  the  exclusive  right  to  use  the  right  of 
way  of  the  i^ilroads  for  the  erection  of  a 
telegraph  line.  The  court  held  that  the  con- 
tract was  made  to  prevent  competition :  that 
that  class  of  contracts  was  not  favored  by  the 
law,  was  against  public  policy,  tended  to  cre- 
ate monopolies,  and  was  in  general  restraint 
of  trade.  That  decision  is  sound,  and  the 
principle  decided  does  not  conflict  with  any- 
thing ruled  in  the  FluJcer  Case.  The  two 
telegraph  companies  were  incorporated  to 
subserve  the  public  convenience,  and  to  pro- 
mote the  business  of  the  public.  When  the 
American  Company,  owing  duties  to  the  pub- 
lic, and  having  the  right  to  condemn  prop- 
erty for  the  use  of  its  fixtures  for  the  pur- 
pose of  itself  serving  the  public,  sought  to 
exercise  that  right,  the  grant  of  an  exclusive 
privilege  was  urged  as  a  bar  to  the  right  of 
condemnation.  AH  of  these  corporations 
had  the  right  of  eminent  dom-ain.  The  right 
of  way  of  the  Western  Union  Telegraph  Com- 
pany did  not  impair  the  right  of  use  by  the 
railroad  company,  nor  would  the  use  of  any 
portion  of  another  part  of  the  right  of  way 
by  the  American  Telegraph  Company  impair 
the  right  of  the  Western  Union  Telegraph 
Company  to  use  the  right  of  way  under  its 
contract.  So  that,  all  three  of  the  corpora- 
tione  being  organized  for  public  purposes, 
and  the  right  of  way  acquired  by  the  exer- 
cise of  eminent  domain,  and  the  use  by  nei- 
ther affecting  the  efficiency  of  the  other,  it 
was  perfectly  competent  for  the  American 
Telegraph  Company,  notwithstanding  the 
exclusive  contract,  to  appropriate  such  por- 
tion of  this  rijrht  of  way  as  was  necessary 
for  its  use.  The  exercise  of  the  right  of 
eminent  domain  is  not  restricted  to  the  con- 
demnation of  the  property  of  private  indi- 
viduals, but  it  extends  also  to  the  condem- 
nation and  use  of  property  held  by  other 
corporations  of  a  public  character,  where  it 
can  be  done  without  detriment  to  the  rijifhts 
of  use  of  the  first  taker.  Lewis,  Em.  Dom. 
S  265;  Augusta  v.  Georgia  R.  d  Bkg.  Co. 
98  Ga.  104.  26  S.  E.  499. 

In  the  case  at  bar  it  must  be  conceded  that 
the  Union  Passenger  Station  belongs  to  the 
railroad  companies,  and  not  to  the  public  at 
large.  It  is  perfectly  true  that  the  use 
which  such  ownership  carries  is  a  public 
use;  that  is,  to  facilitate  and  expedite  the 
duties  which  their  charters  and  the  law  im- 
pose on  the  owners.  It  would,  then,  follow 
that  no  orderly  person  entitled  to  be  trans- 
ported on  a  train  leaving  the  station  could 
lawfully  be  excluded  from  entering  it  for 
that  purpose.  But  because  the  use  by  the 
owner  is  for  the  purpose  of  the  public  no 
reason  is  afforded  why,  as  a  matter  of  right, 
an  individual  might  occupy  it  to  transact 
his  private  business.  The  niaintiff  in  error 
is  not  a  corporation  createa  for  public  pur- 
poses, and  owes  no  duty  to  the  public  in  aoy 
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public  capacity,  and  he  could  acquire  against 
the  railroad  companies  no  right  of  use  of 
their  property;  and  such  use,  if  any  be  ob- 
tained, must  depend  upon  the  favor  of  the 
owner  or  arise  by  contract.  The  railroad 
companies  must  have  a  discretion  in  the 
management  of  the  property  used  by  them. 
See  Audenried  v.  Philadelphia  d  R,  R.  Co, 
68  Pa.  370,  8  Am.  Rep.  195. 

We  are  not  unmindful  of  the  fact  that  it 
has  been  ruled  in  a  number  of  adjudicated 
cases  that  the  law  does  not  permit  unJue  or 
unreasonable  preferences  to  be  given  in  the 
right  to  be  admitted  upon  railroad  grounds 
among  those  who  conduct  themselves  in  an 
orderly  manner,  nor  will  exclusive  privileges 
be  allowed  to  some  in  plying  their  business, 
which  are  denied  to  others.  To  sustain 
their  proposition,  a  number  of  English  au- 
thorities are  cited,  which  are  based  on  the 
railway  and  canal  traflic  act  of  17  &  JS  Vict, 
(which  some  of  the  courts  have  hold  to  be 
simply  declaratory  of  the  conimon  1;ixi'}.  as 
well  as  a  number  of  American  cases;  among 
them  Markham  v.  Brotcn,  8  N.  H.  523,  31 
Am-  Dec.  209;  New  England  Exp,  Co.  v. 
Maine  C.  R.  Co.  57  Me.  188,  2  Am.  Hep.  31 ; 
McDuifee  v.  Portland  rf  R.  R,  Co,  52  N.  H. 
430,  13  Am.  Rep.  72;  Montana  Union  R,  Co, 
V.  Langlois,  9  Mont.  419,  8  L.  R.  A.  753,  24 
Pac.  209;  Kalamazoo  Hack  d  Bus  Co,  v. 
Bootsma,  84  Mich.  194,  10  L.  R.  A.  819,  47 
N.  VV.  6«7 ;  Commercial  U.  Teleg.  Co.  v.  New 
England  Teleph,  d  Teleg.  Co.  61  Vt.  241,  5 
L.  R.  A.  161,  17  Atl.  1071;  McConnell  v. 
Pedigo,  92  Ky.  465,  18  S.  W.  15.  It  is  freely 
conceded  that  some  of  these  cases  go  to  the 
extent  of  ruling  that  a  railroad  company 
cannot  grant  to  one  person  or  corporation 
the  privilege  of  plying  its  business  on  its 
grounds,  and  refuse  the  same  privilege  to 
other  persons  or  corporations  engaged  in  the 
same  business.  On  the  contrary,  the  Fluker 
Casey  81  Ga.  461,  2  L.  R.  A.  843,  8  S.  E. 
529,  and  a  number  of  adjudications  of  other 
courts,  rule  otherwise.  See  Pittsburgh,  Ft, 
W.  d  C.  R.  Co.  V.  Bingham,  29  Ohio  St.  364, 
23  Am.  Rep.  751;  The  D.  R.  Martin,  11 
Blatchf.  233.  Fed.  Gas.  No.  1,030;  HaU  v. 
De  Cuir,  95  U.  S.  485,  24  L.  ed.  547 :  Thomp- 
son V.  Boisselier,  114  U.  S.  1,  29  L.  ed.  76, 
5  Sup.  Ct  Rep.  1042;  Chicago,  8t.  L.  d  N. 
0.  R.  Co.  V.  Pullman  Southern  Car  Co.  139 
U.  S.  80,  35  L.  ed.  97,  11  Sup.  Ct.  Rep.  490. 
Because  of  this  direct  authority  from  our 


own  court,  as  well  as  the  apparent  soundness 
of  the  reasoning  in  cases  irom  other  juris- 
dictions, we  cannot  subscribe  to  the  correct- 
ness of  the  rule  insisted  on  by  the  plaintiff 
in  error.  Taking  the  allegations  of  the  pe- 
tition to  be  true,  it  would  be  difficult  to  point 
out  any  public  duty  which  the  railroad  com- 
panics  owed  to  tlie  plaintiff  in  error.  In  the 
very  nature  of  things,  it  would  be  impossi- 
ble for  a  railroad  company  to  permit  the 
agents  of  all  baggage  or  express  companies 
to  enter  its  trains  to  solicit  the  transporta- 
tion of  baggage,  and  yet,  because  of  such 
impossibility,  it  would  hardly  be  fair  to  the 
traveling  public  to  refuse  to  permit  the 
agent  of  any  to  do  so.  In  the  case  of  Jencks 
V.  Coleman,  2  Sumn.  221,  Fed.  Cas.  No.  7,- 
258,  it  was  held  that  the  admission  of  one 
of  such  agents  to  the  exclusion  of  others,  if 
reasonable  and  in  good  faith,  was  legal. 
That  the  railroad  companies  allowed  one  of 
the  transportation  companies  to  lit  up  an 
office  in  its  baggage  room,  and  to  ply  its 
business  from  there,  certainly  worked  no 
detriment  to  the  convenience  of  the  public. 
It  is  impracticable  that  all  persons  doing 
such  business  should  have  an  office  in  the 
building,  but  that  they  could  not  affords  no 
reason  why  one  should  not  be  permitted  to 
do  so,  and,  while  promoting  its  own  business,  - 
subserve  at  the  same  time  the  public  con- 
venience. Certainly  the  traveling  public  is 
benefited  by  a  facility  which  enables  trunks 
to  be  checked  at  hotels  and  residences.  These 
checks  become  tokens  of  a  contract  between 
the  railroad  company  and  the  prospective 
passenger  for  the  transportation  of  the  bag- 
gage of  the  latter.  The  person  delivering 
such  checks  is  in  law  and  in  fact  the  agent 
of  the  railroad  company,  and  we  know  of  no 
provision  of  law  which  restrains  a  common 
carrier  from  delivering  checks  for  baggage 
at  hotels,  residences,  or  elsewhere.  Certain- 
ly the  carrier  must  have  the  right  to  select 
his  own  affcnts  and  instruments  for  the  exe- 
cution of  his  contracts.  We  are  thus  led  to 
the  conclusion  that,  under  the  facts  admit- 
ted to  be  true  in  the  case  at  bar,  the  plain- 
tiff in  error  was  not  entitled  to  the  injunc- 
tion for  which  he  prayed,  and  that  the  court 
committed  no  error  in  refusing  to  grant  the 
injunction. 
Judgment  affirmed. 

All  the  Justices  concur. 
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P.  S.  FINCH,  Appt, 

( Minn ) 

•1.     In    a   prosecution    under   an    ordi- 

^Headnotes  by  Mitchell,  J. 


NoTB. — ^As  to  HcenBes  for  use  of  streets  by 
vehicles,  see  TomllDson  v.  Indianapolis  (Ind.) 
8G  L.  R.  A.  413,  and  note. 

For  Ifcenslng  of  hackmen  In  particular,  see 
also  State  y.  Robinson  (Minn.)  6  L.  R.  A.  889; 
Child  T.  Bemns  (R.  1.)  12  L.  R.  A.  57. 
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nance  of  tite  city  of    Minneapolis    (to 

license  and  regulate  hackmen,  expressmen, 
etc.)  for  using  and  causing  to  be  used  on  the 
streets  of  the  city  express  wagons  in  the 
transportation  of  baggage  and  freight  for 
hire,  without  first  obtaining  a  license  so  to 
do,  the  gist  of  the  offense  is  engaging  in  the 
business  without  a  license:  and  it  Is  not 
necessary  that  the  complaint  should  allege 
what  property  the  defendant  carried,  or  for 
whom  he  carried  It 
2.  Tbe  poyyer  arlven  by  tbe  city  ebar- 
ter  to  license  and  rearnlate  backmen, 
draymen,  and  expressmen   Is  not  limited  to 
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•  thow  who  occupy  a  regular  stand  on  the  pub- 
lic streets.  Neither  Is  the  ordinance  passed 
in  pursuance  of  the  charter  limited  In  Its 
operation  to  such. 
8.  Tbe  ordinance  in  Qneatlon  Iteld 
Iniralld  because  the  prescribed  schedule  of 
license  fees  Is  In  some  respects  unreasonable 
in  amount,  and  also  because  )t  contains  dis- 
criminations as  to  amounts  which  axe  purely 
arbitrary. 

(November  17,  1899.) 

APPEAL  hj  defendant  from  a  judgment 
of  the  Municipal  Court  of  Minneapolis 
convicting  him  of  using  the  streets  of  the 
city  in  carrying  baggage  and  freight  for  hire 
without  first  having  obtained  a  license  as  re- 
quired by  city  ordinance.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  SL  Steele,  for  appellant: 

Every  citizen  has  an  inherent  right  to 
own  and  freely  use  his  property  without  out- 
side control  or  dominion  over  it,  except  by 
the  law  of  the  land. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636 ; 
State  V.  Robinson,  42  Minn.  107,  6  L.  R.  A. 
339,  43  N.  W.  833. 

The  ordinance  is  not  uniform  or  equal. 

Moore  v.  St.  Paul,  48  Minn.  331,  51  N. 
W.  219,  61  Minn.  427,  63  N.  W.  1087. 

The  council  has  no  right  to  pass  such  an 
ordinance,  and  the  authority  to  exercise 
such  power  must  affirmatively  appear  in  the 
charter. 

St,  Paul  V.  Traeger,  25  Minn.  248,  33  Am. 
Rep.  462;  Mankato  v.  Fowler,  32  Minn.  364. 

This  is  a  necessary  and  legitimate  busi- 
ness, which  is  not  likely  to  become  a  public 
nuisance,  and  all  that  could  be  required 
would  be  an  amount  sufficient  to  pay  for  is- 
suing the  license  and  defraying  the  expense 
of  necessary  police  supervision. 

Duluth  V.  Krupp,  46  Minn.  435. 

This  ordinance  is  so  intermixed  that  the 
good  part  cannot  be  separated,  for,  if  we 
hold  one  part  good,  then  it  loses  its  regulat- 
ive features,  and  it  cannot  be  said  to  be  or- 
dained for  the  purpose  of  regulation. 

Cicero  Lumber  Co.  v.  Cicero,  176  111.  9,  42 
L.  R.  A.  696,  51  N.  E.  758. 

This  classification  is  made  for  revenue, 
and  not  for  regulation,  and  it  is  simply  a 
tax  in  proportion  to  the  value  of  the  prop- 
erty used. 

Brooklyn  v.  Nodine,  26  Hun,  512 ;  Farwell 
V.  Chicago,  71  111.  2G9;  Havana  v.  Vanlan- 
ingham,  17  111.  App.  62. 

An  ordinance  of  this  nature  only  operates 
on  those  that  hold  themselves  out  as  common 
carriers  for  hire. 

Joyce  v.  East  St.  Louis,  77  111.  156;  CoU 
linsville  v.  Cole,  78  111.  114. 

Messrs.  Frank  Healy  and  SL  D.  Diek- 
inaon,  for  respondent: 

This  is  a  rightful  exercise  of  police  power, 
and  one  which  has  never  been  questioned. 

State  V.  Robinson,  42  Minn.  107,  6  L.  R. 
A.  339,  43  N.  W.  833. 

The  city  council  had  power  to  provide  by 
ordinance  for  a  driver's  license. 

Re  White,  43  Minn.  250,  45  N.  W.  232; 
Mankato  v.  Fowler,  32  Minn.  364,  20  N.  W. 
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361;  State  v.  Duluth  Gas  d  Water  Co. 
(Minn.)  78  N.  W.  1032;  State  ex  rel.  Minces 
V.  Schoenig,  72  Minn.  528,  75  N.  W.  711. 

The  classification  was  proper. 

People  V.  Hotchkiss  (Mich.)  76  N.  W. 
142. 

As  bearing  directly  upon  the  questions 
here  involved,  see — 

Ogdcn  City  v.  Crossman,  17  Utah,  66,  53 
Pac.  985;  Re  Chipchase,  56  Kan.  357,  43 
Pac.  264;  Denver  City  R.  Co.  v.  Denver,  21 
Colo.  350,  41  Pac.  826;  Davis  y.  Macon,  64 
Ga.  128 ;  St,  Louis  v.  Oreen,  7  Mo.  App.  468 ; 
State,  Raffetto,  Prosecutor,  v.  Mott,  60  N. 
J.  L.  413,  38  Atl.  857 ;  Bowser  v.  Thompson, 
(Ky.)  45  S.  W.  73;  People  v.  Baker,  115 
Mich.  199,  73  N.  W.  115;  People  v.  Sawyer, 
106  Mich.  428,  64  N.  W.  333;  Cronin  v.  Peo- 
ple, 82  N.  Y.  323,  37  N.  W.  664;  Cosgrove 
V.  Augusta,  103  Ga.  835,  42  L.  R.  A.  711,  31 
S.  E.  445;  Pittsburgh,  C,  C.  d  St.  L.  R.  Co. 
V.  Hays,  17  Ind.  App.  261.  44  N.  E.  375,  45 
N.  E.  675,  46  N.  E.  597. 

Ordinances  passed  under  general  powers 
must  be  reasonable,  but  those  passed  under 
express  powers  as  to  the  amount  of  burden 
to  be  imposed  are  left  entirely  in  the  discre- 
tion of  the  municipal  authorities,  unless 
grossly  unjust. 

Carrollton  v.  Bazzette,  159  111.  284,  31  L. 
R.  A.  522,  42  N.  E.  837 ;  Cooley,  Const.  Lim. 
4th  ed.  p.  243;  St,  Louis  v.  Fitz,  53  Mo.  682. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  charged  with,  and  con- 
victed of,  using  and  causing  to  be  used  up- 
on the  streets  of  the  city  of  Minneapolis,  in 
carrying  baggage  and  freight  for  hire,  a 
vehicle  commonly  called  an  "express  wagon" 
(he  being  then  and  there  a  person  engaged 
in  carrying  baggage  and  freight  for  hire), 
without  having  first  obtained  a  license  so  to 
do,  contrary  to  the  provisions  of  an  ordi- 
nance of  the  city  entitled  "An  Ordinance  Li- 
censing and  Regulating  Hackmen,  Draymen, 
Expressmen,  and  Other  Persons  Engaged  in 
Carrying  Passengers,  Baggage,  and  Freight; 
Regulating  Their  Charges  and  Prescribing 
Standing  Places  Therefor."  The  points  urged 
by  the  defendant  on  appeal  may  be  di- 
vided into  three  classes,  viz.:  (1)  That  the 
complaint  was  insufiicient;  (2)  that  the  evi- 
dence was  insufficient,  in  that  it  did  not 
show  that  he  was  carrying  on  the  business 
of  a  hackman,  drayman,  or  expressman, 
within  the  meaning  of  the  ordinance,  or  the 
provisions  of  the  city  charter  under  which  it 
was  enacted;  (3)  that  the  ordinance  was 
void  bcaiuse  certain  of  its  provisions  were 
unreasonable. 

The  complaint  was  clearly  sufficient.  The 
gist  of  the  offense  is  engaging  in  the  speci- 
fied kind  of  business  without  a  license,  and 
not  the  particular  kind  of  property  which 
he  carried,  or  the  particular  person  for 
whom  he  carried  it. 

The  evidence  is  clear  that  he  was  engaged 
in  the  business  of  drayman  or  expressman, 
within  the  meaning  of  the  charter  and  ordi- 
nance.   The    only    difference    between    hit 
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manner  of  conducting  the  businefis,  and  that ' 
of   the   ordinary   drayman   or   expressman, 
who  has  only  one  vehicle,  is  that  he  carried 
on  the  business  on  a  larger  scale,  having  a 
number  of  vehicles  used  in  the  business.  In- 
stead of  using  the  street  as  a  stand  for  so- 
liciting and  receiving  orders  from  the  pub- 
lic, he  had  an  o£5ce  for  the  purpose  on  his 
own  premises,  on  the  corner  of  two  public 
thoroughfares,     upon    which     his    vehicles 
waited  ready  to  fulfil  orders  when  directed 
f>y  him:  and  inasmuch  as  this  office  is  on 
the  same  premises  as  his  stables  and  yards, 
liis  teams  and  vehicles,  when  not  actually 
<*ra  ployed,  stand  most  of  the  time  in  these 
yards  or  stables,  instead  of  the  streets.  But 
it  appears  that  he  is  engaged  in  the  business 
of  what  may  be  termed  a  public  drayman  or 
•expressman,   holding  himself   out  as   such, 
And  receiving  orders  from  the  public  general- 
ly.    The  mere  fact  that  a  drayman  or  ex- 
pressman occupies  a  stand  upon  the  street  is 
not  the  sole«  or  even  the  main,  reason  for 
regulating  the  business.     Nor  is  there  any- 
thing in  either  the  charter  or  the  ordinance 
limiting  the  police  power  or  its  exercise  to 
those  who  occupy  a  stand  upon  the  public 
fitreets.     The  business  of  a  public  hackman, 
•drayman,  or  expressman  is  affected  with  a 
public    interest,    and    is   liable    to    peculiar 
abuses,  and  the  principal  object  of  these  po- 
lice rules  is  to  regulate  the  business  so  as 
to  protect  the  public  against  fraud  or  ex- 
tortion.    And    it    is    just   as    necessary    to 
thus  regulate  the  business  when  conducted 
in  the  manner  adopted  by  the  defendant  as 
it  is  to  do  so  in  the  case  of  those  who  regu- 
larly stand  their  vehicles  on  the  streets,  and 
there  solicit  business  or  receive  orders  from 
the  public,  except  in  the  single  matter  of 
providini^  where  they  may  stand.     The  fact 
that  the  defendant  charged  for  the  use  of 
liis  vehicles  by  the  hour,  instead  of  by  the 
Job  or  according  to  the  amount  of  goods  car- 
ried, is  of  no  importance. 

But,  when  we  come  to  consider  the  system 
of  license  fees  prescribed  by  this  ordinance, 
we  meet  with  a  much  more  serious  question. 
The  scale  of  fees  is  as  follows:  "(1)  For 
41 11  omnibuses  and  accommodation  coaches 
running  in  connection  with  hotels,  shall 
he  charged  for  licenses,  each,  the  sum  of  ten 
<lollars  ($10).  (2)  For  all  omnibuses  and 
accommodation  coaches  running  upon  estab- 
lished lines  and  at  stated  periods  from  place 
to  place  within  the  city,  shall  be  charged  for 
licenses,  each,  the  sum  of  five  dollars  ($5). 
(3)  For  all  hackney  coaches,  carriages,  and 
other  vehicles  drawn  by  two  horses  or  other 
animals,  and  occupying  any  public  stand, 
or  that  shall  run  for  the  conveyance  of  pas- 
sengers, for  hire  or  reward,  within  the  city, 
shall  be  charged  for  license,  each,  the  sum  of 
one  dollar  ($1).  (4)  For  all  cabs  or  other 
vehicles  drawn  by  one  horse  or  other  animal 
■and  occupying  any  public  stand  or  that  shall 
run  for  the  conveyance  of  passengers  for  hire 
or  reward,  within  the  city,  shall  be  charged 
rfor  licenses,  each,  the  sum  of  one  dollar 
($1).  (5)  For  all  baggage,  express,  and 
'furniture  wagons  and  vehicles  drawn  by  two 
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or  more  horses  or  other  animals,  shall  be 
charged  for  license  the  sum  of  five  dollars 
($5).  (6)  For  all  baggage,  express,  and 
furniture  wagons  and  vehicles  drawn  by  one 
horse  or  other  animal,  shall  be  charged  for 
licenses,  each,  the  sum  of  two  and  one-half 
dollars  ($2.50).  (7)  For  all  drays,  carts, 
wagons,  and  other  vehicles  running  within 
said  city  for  hire  or  reward  and  not  other- 
wise expressly  provided  for,  shall  be  charged 
for  licenses,  each,  the  sum  of  fifteen  dollars 
($15).  i8)  For  all  wagons  and  other  ve- 
hicles drawn  by  four  or  more  horses  or  oth- 
er animals,  for  the  conveyance  of  any  heavy 
article  or  thing  for  hire,  from  place  to  place 
in  said  city,  shall  be  charged  for  licenses, 
each,  the  sum  of  twenty-five  dollars  ($25). 
Provided,  that  nothing  herein  contained 
shall  include  omnibuses  and  baggage  wagons 
running  to  and  from  hotels  free  of  charge. 

(9)  For  each  driver  of  any  licensed   two- 
horse  vehicle  the  sum  of  ten  dollars  ($10). 

(10)  For  each  driver  of  any  licensed  one- 
horse  vehicle,  the  sum  of  five  dollars  ($5)." 
The  ordinance  also  provides  that  no  person 
shall  drive  any  of  the  vehicles  above  de- 
scribed without  having  first  obtained  a  li- 
cense as  such  driver,  and  that  the  owners 
of  such  vehicles  shall  not  drive,  or  permit 
any  person  except  a  licensed  driver  to  drive 
them.  It  will  be  observed  that  the  ordi- 
nance provides  for  two  schedules  of  license 
fees, — one  on  the  vehicles  and  another  on  the 
drivers.  Within  reasonable  limits,  this  is 
legitimate,  and  is  probably  necessary  to  a 
full  and  efficient  exercise  of  police  supervi- 
sion over  the  business.  We  only  refer  to  it 
as  bearing  upon  the  question  of  the  reason- 
ableness of  the  license  fees  exacted.  License 
fees  exacted  in  the  exercise  of  the  police 
power  must  be  equal  and  reasonable.  By 
"equality"  we  do  not  mean  that  exactly  the 
same  sum  must  be  charged  against  everyone 
falling  within  the  operation  of  the  ordi- 
nance. For  example,  in  this  case  it  is  not 
necessarily  true  that  the  same  fee  should  be 
imposed  on  every  vehicle,  without  regard  to 
its  character  or  the  line  of  business  for 
which  it  is  used,  or  that  exactly  the  same  li- 
cense fee  should  be  exacted  of  every  driver, 
regardless  of  the  kind  of  vehicle  he  drives, 
or  what  he  carries  in  it.  But  what  we  do 
mean  is  that  any  distinctions  that  are  made 
in  that  regard  must  not  be  arbitrary,  but 
must  be  based  upon  some  reason  based  on 
such  a  difference  in  the  situation  and  circum- 
stances as  suggests  the  practical  necessity 
or  propriety  of  making  a  distinction  as  to 
the  amount  of  the  license  fee, — as,  for  ex- 
ample, a  difference  in  the  amount  of  police 
supervision  required.  The  second  require- 
ment is  that  the  fee  charged  shall  be  reason- 
able. Usually  the  amount  of  the  license  fee 
should  be  limited  to  the  cost  of  issuing  the 
license,  and  the  probable  expense  of  police 
supervision  of  those  engaged  in  the  business. 
In  the  case  of  vehicles  occupying  a  regular 
stand  on  the  streets,  the  extra  cost  of  keep- 
ing the  street  clean  is  also  an  item  which 
may  be  taken  into  account.  As  already 
held,  this  ordinance  is  not  limited  to  that 
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class  of  yehicles  or  drivers.  There  are  some 
kinds  of  business  which  are  liable  to  become 
public  nuisances, — as,  for  example,  hawking 
and  peddling,  and  the  sale  of  intoxicating 
liquors, — ana  which  for  that  reason  may, 
in  the  proper  exercise  of  police  power,  be 
restricted  by  the  imposition  of  a  license  fee 
much  in  excess  of  the  cost  of  the  license  and 
of  police  supervision.  But  the  business 
which  this  ordinance  assumes  to  regulate  is 
not  of  that  character,  and  the  city  has  no 
right  to  impose  a  license  fee  for  the  mere 
purpose  of  restriction  by  limiting  the  num- 
ber of  persons  who  engage  in  it.  Undoubt- 
edly the  city  council  in  this  case  has  quite 
a  large  discretion  in  the  exercise  of  its  judg- 
ment as  to  the  proper  amount  of  the  fee,  and 
the  distinction,  if  any,  in  that  regard  be- 
tween the  different  classes  of  persons  or  sub- 
jects brought  within  the  operation  of  the 
ordinance;  and  the  courts  will  not  interfere 
with  their  action  unless  it  is  palpably  mani- 
fest that  the  amount  charged  is  excessive,  or 
that  the  distinctions  made  are  purely  arbi- 
trary. But  an  examination  of  this  ordi- 
nance  satisfies  us  that  in  some  particulars 
the  fees  charged  are  clearly  unreasonable, 
and  that  many  of  the  distinctions  as  to  their 
amount  are  purely  arbitrary.  Take,  for  ex- 
ample, vehicles  for  the  transportation  of 
property  drawn  by  two  or  more  horses.  The 
amount  of  the  license  fees  on  the  vehicle  and 
the  driver  vary  from  $12.50  to  $35  upon  each 
vehicle  and  driver.  If  the  operation  of  the 
ordinance  was  limited  to  vehicles  occupy- 
ing a  regular  stand  upon  the  public  streets, 
perhaps  a  court  might  not  be  justified  in 
holding  these  amounts  unreasonable.  But 
it  makes  no  distinction  between  those  who 
do  and  those  who  do  not.  It  is  difficult, 
therefore,  to  see  how  these  amounts  could 
have  been  adopted  with  any  reference  to  the 
cost  of  issuing  the  licenses  and  the  expense 
of  police  supervision.  But,  even  if  we  are 
wrong  in  this,  still  it  is  clear  to  us  that  some 
of  the  distinctions  as  to  the  amount  of  the 
fees  are  purely  arbitrary.  For  example, 
the  fee  charged  for  hacks,  carriages,  and  cabs 
used  for  the  transportation  of  passengers 
is  only  $1,  while  those  charged  for  baggage 
and  express  wagons  used  in  carrying  prop- 
erty varies  from  $2.50  to  $25.  To  take  a 
particular  instance  by  way  of  illustration, 
a  hack  drawn  by  two  horses  used  in  carry- 
ing passengers  is  charged  only  $1,  while  a 
two-horse  dray  or  express  wagon  used  in 
carrying  goods  is  charged  at  least  $5,  and, 
under  su£livision  7  of  §  0,  possibly  some- 
times $15.  It  stands  to  reason  that  it  can- 
not cost  any  more  to  issue  the  license  in  the 
one  case  than  the  other.  It  is  the  drivers, 
and  not  the  vehicles,  which  require  police 
surveillance,  and  popular  impressions  are 
much  in  error  if  drivers  of  hacks  do  not  re- 
quire as  much  of  that  as  drivers  of  drays 
and  express  wagons.  The  schedule  of  rates 
provided  for  in  this  ordinance  bears  evidence 
of  being  designed  in  part  as  a  revenue  meas- 
ure as  well  as  a  police  regulation,  and  it 
contains  a  classification,  as  respects  the 
amount  of  fees  charged,  which  in  some  of  its 
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features  contains  purely  arbitrary  discrim- 
inations.  If  the  schedule  of  fees  is  invalid,, 
either  because  unreasonable  in  amount,  or 
because  it  makes  arbitrary  discriminations, 
the  whole  ordinance  is  necessarily  invalid,, 
at  least  as  to  vehicles  used  in  carrying  bag- 
gage or  freight. 

Judgment  reversed,  and  cause  remanded^ 
with  directions  to  the  court  below  to  dis- 
charge the  defendant. 


STATE  of  Minnesota  ex  reh  Alexander  W. 

SCOTT,  AppU, 

v. 

Fred  L.  LOWELL  et  ah,  Respis. 


( 


Minn. 


) 


•1.  Gen.  Stat.  1804,  f  4768,  relatlnar  to 
aare  of  competency  for  eontraetlnir 
marrlaare,  construed,  and, — Held,  that  the 
marriage  of  a  person  who  has  not  reached  the 
age  of  statutory  competency,  but  is  competeat 
by  the  common  law,  Is  not  void,  bat  voidable- 
only  by  a  Judicial  decree  of  nullity  at  the- 
election  of  the  party  under  the  age  of  con- 
sent, to  be  exercised  at  any  time  before  reach- 
ing such  age,  or  afterwards  if  the  parties 
have  not  voluntarily  cohabited  after  reach- 
ing such  age. 

2.  Sncb  a  marrlave  belnv  Toldablet  It 
Is  treated  as  valid  for  all  civil  purposes  an- 
til  so  set  aside. 

8.  Marrlave  emancipates  amlnorcltlld 
from  parental  control.  Accordingly  it  is 
held  that,  where  a  girl  only  thirteen  years  and 
eleven  months  old  marries,  her  father  has  no 
legal  right  to  restrain  her  from  living  witlk 
her  husband,  If  she  so  elects. 

(November  27,  1890.) 

APPEAL  by  relator  from  a  judgment  of 
the  District  Court  for  Hennepin  County 
in  favor  of  defendants  in  a  habeas  corpus 
proceeding  to  release  Sadie  Scott  from  tho 
custody  of  her  father  and  permit  her  to  re- 
turn to  her  husband.  Judgment  of  release 
entered. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  G.  Iiaybonra,  for  appel- 
lant: 

At  common  law  (derived  from  the  civil 
law,  and  that  from  the  canon  or  ecclesiasti- 
cal law),  and  also  as  contemplated  by  nat- 
ural laws,  the  marriage  of  females  over 
twelve  and  of  males  over  fourteen  was  valid. 

Bishop,  Marr.  k  Div.  S  145;  14  Am.  ft. 
Eng.  Enc.  Law,  pp.  487,  488. 

It  has  always  been  the  policy  of  the  law 
to  throw  around  the  marriage  relations  and 
ceremonies  as  many  safeguards  as  possible, 
and  to  that  end  in  almost  every,  if  not  every,, 
state  in  the  Union,  statutory  provisions  have- 
been  enacted  to  prevent  ill-advised,  hasty,, 
and  untimely  marriages. 

•Headnotes  by  Start,  Ch.  J. 


NoTB. — On  the  question  how  far  a  mlnor*» 
marriage  worlcs  his  emancipation,  see  Com.  v. 
Graham  (Mass.)  16  L.  R.  A.  678,  and  note; 
also  Montoya  de  Antonio  v.  Miller  (N.  M.)  21 
L.  R.  A.  099. 


1899. 
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But  such  statutes  are  to  be  construed  ac- 
cording to  the  rules  of  the  common  law, 
holding  that  only  marriages  of  infants  under 
seven  are  void;  over  seven  and  under  twelve 
in  the  female  or  fourteen  in  the  male,  void- 
able at  the  election  of  the  party  under  such 
age;  while  all  marriages  occurring  after  at- 
taining the  last-mentioned  ages  respectively 
by  male  and  female  are  absolutely  valid. 

Bishop,  Marr.  &  Div.  §§  144,  145;  14  Am. 
&  Eng.  Enc.  Law,  p.  488;  2  Kent,  Com.  *78; 
Tyler,  Infancy  &  Coverture,  130,  134; 
Reeves,  Dom.  Rel.  25C-257;  1  Parsons, 
Contr.  278;  Koonce  v.  Wallace,  52  N.  C.  (7 
•lones,  L.)  196;  Beggs  v.  State,  55  Ala. 
108. 

A  voidable  marriage  is,  however,  valid  for 
all  civil  purposes  until  a  competent  tribunal 
has  pronounced  the  sentence  of  nullity  upon 
it  in  direct  proceedings  instituted  by  the  dis- 
satisfied party  to  the  marriage,  for  the  pur- 
pose of  setting  the  marriage  aside. 

Schouler,  Dom.  Rel.  §  14;  Harrison  v. 
State  use  of  Harrison,  22  Md.  468,  85  Am. 
Dec.  658. 

In  the  absence  of  express  provisions  of  the 
statute  declaring  a  marriage  absolutely 
void  unless  the  statutory  prerequisites 
have  been  complied  with,  the  marriage  will 
be  held  to  be  valid  to  all  intents  and  pur- 
poses. 

Askew  v.  Dupree,  30  Ga.  173;  Stevenson 
V.  Oray,  17  B.  Mon.  207;  Jones  v.  Jones,  45 
Md.  159;  Dickerson  v.  Brown,  49  Miss.  357; 
Har'groves  v.  Thompson,  31  Miss.  211;  2 
Kent,  Com.  pp.  90,  91 ;  Reeves,  Dom.  Rel. 
109 ;  2  Greenl.  £v.  p.  513,  and  notes. 

The  rules  of  the  common  law  cannot  be 
repealed  by  implication,  but  must  be,  if  at 
all,  by  express  language. 

Meek  v.  Pierce,  19  Wis.  300;  Orton  v. 
yoonan,  29  Wis.  541 ;  1  Bishop,  Marr.  & 
Div.  §  283 ;  Helffenstein  v.  Thomas,  5  Rawle, 
20H. 

So  far  as  the  validity  of  the  marriage  of  a 
minor  is  concerned,  it  is  just  as  valid  with- 
out the  consent  of  the  parents  as  it  would  be 
with  their  consent. 

Pearson  v.  Bowey,  11  N.  J.  L.  15;  Rode- 
haugh  V.  Sanks,  2  Watts,  9;  Dyer  v.  Bran- 
nock,  60  Mo.  391,  27  Am.  Rep.  359;  Cargile 
V.  Wood,  63  Mo.  501;  Ferric  w.  Public  Ad- 
ministrator, 3  Bradf.  151 ;  Londonderry  v. 
Chester,  2  K.  H.  268,  9  Am.  Dec.  61 ;  Richard 
V.  Brehm,  73  Pa.  140,  13  Am.  Rep.  733; 
Overseers  of  Poor  v.  Overseers  of  Poor,  2 
Vt.  159,  19  Am.  Dec.  703;  Hargroves  v. 
Thompson,  31  Miss.  211;  Bissell  v.  Bissell, 
55  Barb.  320;  State  v.  Kohhins,  28  N.  C.  (6 
Ired.  L.)  23,  44  Am.  Dec.  64;  Hutchins  v. 
Kimmell,  31  Mich.  127,  18  Am.  Rep.  164; 
Peck  v.  Peck,  12  R.  I.  485,  34  Am.  Rep.  702; 
Campbell  v.  Oullatt,  43  Ala.  67. 

The  only  effect  of  the  statute  is  to  extend 
the  time  within  which  the  party  under  age 
of  consent,  when  married,  may  disaffirm  it. 

Koonce  v.  Wallace,  52  N.  C.  (7  Jones,  L.) 
194;  Williamson  ▼.  Williams,  56  N.  C.  (3 
Jones,  £q.)  446;  Chodwin  v.  Thompson,  2  G. 
Greene,  329;  Parton  ▼.  Hervey,  1  Gray,  119; 
Bennett  v.  Smith,  21  Barb.  439;  FitzpatHck 
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V.  Fitzpatrick,  6  Nev.  C3;  People  v.  Slacks 
16  Mich.  193 ;  Frost  v.  Vought,  37  Mich.  65. 

The  parent  cannot  maintain  an  action  for 
damages  for  enticing  his  minor  child  into 
marriage  without  his  consent. 

Schouler,  Dom.  Rel.  §  260 ;  Jones  v.  Tevis„ 
4  Litt.  (Ky.)  25,  14  Am.  Dec.  98;  Hervey 
V.  Moseley,  7  Gray,  479,  66  Am.  Dec.  515; 
Goodvjin  v.  Thompson,  2  G.  Greene,  329. 

Since  the  marriage  creates  new  and  in- 
consistent relations  and  obligations  it  must 
necessarily  follow  that  the  marriage  of  a  mi- 
nor, even  without  the  parent's  consent,, 
amounts  to  emancipation. 

Bishop,  Marr.  &  Div.  §  295;  Sherburne  v. 
Hartland,  37  Vt.  628;  King  v.  Witton,  3  T. 
R.  355;  Bennett  v.  Smith,  21  Barb.  439; 
Butler  V.  Breck,  7  Met.  164,  39  Am.  Dec.  768 ; 
Browne,  Divorce  Practice,  p.  317 ;  Schouler^ 
Dom.  Rel.  §  267 ;  Tyler,  Infancy  &  Coverture,, 
p.  201 ;  Burr  v.  Wilson,  18  Tex.  367;  North- 
field  V.  Brookfield,  50  Vt.  62;  Bozrah  v. 
Stonington,  4  Conn.  373. 

Mr.  James  N.  Bearnea  for  respondents. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court:         • 

On  October  18,  1899,  the  relator,  Alexan- 
der W.  Scott,  a  man  thirty- two  years  of  age, 
and  Sadie  Lowell,  a  girl  then  only  thirteen 
years  and  eleven  months  old,  the  daughter 
of  the  respondent  Fred  L.  Lowell,  were  mar- 
ried, without  the  consent  of  her  parents,  in 
due  form,  by  an  ordained  minister  of  the 
gospel,  upon  the  presentation  of  a  license  in 
due  form,  issued  by  the  clerk  of  the  proper 
county.     Cohabitation  as  husband  and  wife 
followed  the  marriage,  hut  on  the  next  day 
thereafter  the  father  went  to  the  house  of 
the  husband,,  and  forcibly  took  his  daughter 
away,  against  her  will  and  wishes,  and  de- 
tained  her.    Thereupon   a   writ   of   habeas 
corpus  in  her  behalf  was  sued  out  of  the 
district  court  for  the  county  of  Hennepin, 
on   the  relation  of  her   husband.    Upon   a 
hearing  on  the  return  of  the  writ  the  court 
discharged  the  writ,  and  remanded  the  wife 
to  the  custody  and  control   of  her  father, 
from  which  order  the  relator  appealed  to 
this  court.    Tlie  cause  was  here  heard  de 
novo,  pursuant  to  Laws  1895,  chap.  327.     A 
referee  was  appointed  to  take  and  report  the 
evidence,  who  did  so.    The  evidence  estab- 
lishes the  facts  we  have  already  stated,  and, 
further,  that  the  husband  is  an  industrious 
man  who  has  a  home  and  is  able  to  support 
a  wife  and  family,  and  that  his  wife  is  ready 
and  anxious  to  return  to  and  live  with  him 
as  her  husband,  if  relieved  from  the  restraint 
of  her  father.    The  wisdom  of  this  marriage,, 
or  the  propriety  of  the  relator's  conduct 
in  inducing  this  young  girl  to  marry  him, 
are  questions  which  it  is  not  our  province  to 
discuss    or    characterize.    Moralize    as    we 
may,  the  fact  remains  that  the  parties  were 
married,  and  the  marriage  has  been  consum- 
mated; hence  we  are  now  simply  to  inquire 
dispassionately  an  to  the  legal  status  of  the 
parties.    The  question  presented  by  the  rec- 
ord is.  Was  this  marriage  void  or  voidable,. 
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«nd  if  the  latter,  did  it  emancipate  the  wife 
from  the  custody  of  her  father? 

The  common  law  established  the  age  of 
•consent  to  the  marriage  contract  at  fourteen 
j'ears  for  males  and  twelve  years  for  females, 
but  our  stetute  (Gen.  Stat.  1894,  §  4769) 
provides  that  "every  male  person  who  has 
attained  the  full  age  of  eighteen  years  and 
every  female  who  has  attained  the  full  age 
•of  fifteen  years,  is  capable  in  law  of  contract- 
ing marriage  if  otherwise  competent."  But 
the  statute  does  not  declare  that,  if  a  mar- 
riage is  entered  into  when  one  or  both  of  the 
parties  are  under  the  age  limit  prescribed, 
the  marriage  shall  be  void.  It  does,  how- 
ever, impose  restrictions  and  penalties  upon 
public  officers  and  clergymen,  for  the  purpose 
of  preventing,  so  far  as  possible,  such  mar- 
riages being  solemnized ;  but  the  statute  has, 
for  wise  reasons,  stopped  short  of  declaring 
«uch  marriages  void.  Such  being  the  case, 
we  hold,  upon  principle  and  authority,  that 
the  marriage  of  a  person  who  has  not 
reached  the  age  of  competency  as  established 
by  the  statute,  but  is  ^»nmpetent  by  the  com- 
mon law,  is  not  void,  but  voidable  only  by  a 
judicial  decree  of  nullity  at  the  election  of 
the  party  under  the  age  of  legal*  consent,  to 
be  exercised  at  any  time  before  reaching  such 
age,  or  afterwards  if  the  parties  have  not 
voluntarily  cohabited  as  husband  and  wife 
after  reaching  the  age  of  consent.  Gen.  Stat. 
1894,  §§  4769,  4786,  4788,  4789;  Schouler, 
l^om.  Rel.  §  20;  14  Am.  &  £ng.  £nc.  Law,  p. 
488;  1  Bishop,  Marr.  A,  Div.  §  145;  Beggs 
V.  State,  55  Ala.  108;  Eliot  v.  Eliot,  77  Wis. 
034,  10  L.  R.  A.  568,  46  N.  W.  806;  State  v. 
I'onc,  86  Wis.  498,  57  N.  W.  50.  The  mar- 
riage being  voidable,  it  must  be  treated  as 
valid  for  all  civil  purposes  until  annulled  by 
judicial  decree.     Schouler,  Dom.  Rel.  §  14. 

Now,  the  question  of  the  right  of  the  re- 
-spondent,  as  father  of  the  relator's  wife,  to 
restrain  her  from  going  to  her  husband, 
must  be  determined  upon  the  basis  that  the 
-marriage  is  valid.  The  marriage  of  a  minor, 
«ven  without  the  parent's  consent,  emanci- 
pates the  child  from  the  custody  of  the  pa- 
rent; for  the  marriage  creates  relations  in- 
-consistent  with  subjection  to  the  control  of 
the  parent.  Parental  rights  must  yield  to 
the  necessities  of  the  new  status  of  the  child. 
1  Bishop,  Marr.  &  Div.  §  275 ;  Schouler,  Dom. 
Ilel.  §  267.  The  correctness  of  this  propo- 
sition as  a  general  rule  is  admitted,  but  it 
is  claimed  on  behalf  of  the  father  that  it 
•does  not  apply  to  this  case,  because  the 
husband  cannot  enforce  his  marital  rights 
without  the  consent  of  the  wife,  and  that  she 
-cannot,  by  giving  her  consent  to  a  voidable 
marriage,  free  hersell  from  parental  control, 
•and,  further,  that  she  cannot  do  so  until  she 
reaches  the  age  when  Mhe  can  legally  affirm 
the  marriage;  that  to  hold  otherwise  would 
•enable  a  girl  under  twelve  and  over  seven 
years  of  age  to  emancipate  herself  by  con- 
senting to  a  voidable  marriage.  This  course 
of  reasoning  ignores  the  fact  that  the  mar- 
riage, until  set  aside,  must  be,  for  all  civil 
purposes,  treated  as  valid,  and  that  it  is  her 
new  and  inconsistent  status  as  a  wife  which 
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emancipates  her  from  the  control  of  her 
father.  A  wife — and  this  girl  must  be  re- 
garded as  such  for  the  purposes  of  this  case 
— certainly  has  the  capacity  to  consent  to 
live  with  her  husband.  Whether  the  mar- 
riage of  a  child  under  twelve  years  of  age 
and  over  seven  years  would  emancipate  her, 
we  need  not  determine.  It  would  seem,  how- 
ever, that  the  operation  of  natural  laws 
would  incapacitate  her  in  fact  from  assum- 
ing the  new  and  inconsistent  relations  which 
emancipate  a  minor  from  parental  control. 
Our  conclusion  is  that  the  respondent  is  not 
legally  entitled  to  detain  his  daughter,  if 
she  elects  to  return  and  live  with  her  hus- 
band. Therefore  it  is  ordered  that  Sadie 
Scott,  the  vsife  of  the  relator,  Alex  W,  Scott, 
he  freed  from  the  restraint  of  her  father, 
the  respondent  Fred  L.  Lowell,  and  that  he 
surrender  her  to  the  relator,  if  she  elects  to 
live  with  him  as  her  husband.  Let  judgment 
be  so  entered. 

Collins,  J.,  did  not  sit. 


STATE    of   Minnesota    ew  rel.   Joseph   H. 

BEEK,  Appt.y 

17. 

John  WAGENER,  Sheriff  of  Ramsey  County. 
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•1.  Laws  1800,  cbap.  225,  «Aift  Act  to 
License  and  Reffulate  and  Define 
Bnalness     of    Comn&lsslon    Bfercltants 

or  Persons  Selling  Agricultural  Products  and 
Farm  Produce  on  Commlssioii,"  etc.,  held, 
constitutional.  It  is  not  in  conflict  with  the 
provisions  of  the  14tii  Amendment  to  ttie 
Federal  Constitution.  Nor  does  it  conflict 
with  any  of  the  provisions  of  i  8  of  article 
1  of  said  Constitution.  Nor  are  any  of  its 
provisions  in  conflict  with  i  2  of  i  7  of  article 
1  of  the  state  Constitution.  Nor  is  it  uncon- 
stitutional on  the  ground  that  legislative 
powers  have  therein  been  delegated  to  the 
railroad  and  warehouse  commission  of  this 
state. 

2.  Tlie  peculiar  characteristics  of 
agrrlcnltaral  products  and  farm  produce, 
and  the  liability  to  peculiar  abuses  resulting 
from  a  sale. thereof  on  commission,  are  such 
as  to  suggest  the  practical  necessity  for  dis- 
tinctive legislation  on  the  subject,  different 
from  what  would  be  expedient  or  necessary 
In  the  case  of  other  property  sold  on  commis- 
sion, and  to  Justify  the  legislature,  in  Its  dis- 
cretion, in  putting  those  who  sell  them  on 
commission  In  a  class  by  themselves. 

8.  Wlietber  |  3  of  said  chapter  Is  In 
conflict  with  certain  provisions  of  the 

^Headnotes  by  Collins,  J. 


Note. — For  power  to  require  licenses  for  busi- 
ness in  general,  see  also  Richmond  ft  D.  R..  Co. 
V.  Reldsvllle  (N.  C.)  2  L.  R.  A.  284,  and  note; 
Bills  V.  Goshen  (Ind.)  8  L.  R.  A.  261,  and  note; 
Fayettevllle  v.  Carter  (Arlc.)  6  L.  R.  A.  509; 
State  V.  Moore  (N.  C.)  22  L.  R.  A.  472 ;  State 
V.  Orr  (Conn.)  34  L.  R.  A.  270;  State  ««  rel. 
Morlarlty  v.  McMahon  (Minn.)  38  L.  R.  A. 
075:  State  ex  rel.  Luria  v.  Wagener  (Minn.) 
38  L.  R.  A.  677. 


1899. 
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4tb  or  the  Stb  Amendments  to  the  Federal 
Constitution,  or  in  conflict  with  provisions 
found  in  Si  7  and  10  of  article  1  of  the  state 
Constitution,  is  not  decided,  because  the  ques- 
tions are  not  involved  herein. 

(October  26.  1800.) 

APPEAL  by  relator  from  an  order  of  the 
District  Court  for  Hennepin  County  dis- 
<*harging  a  writ  of  habeas  corpus  sued  out 
to  obtain  the  release  of  relator  from  the 
-custody  of  respondent  to  which  he  had  been 
committed  by  the  Municipal  Court  of  St. 
Paul  for  violating  the  statute  regulating  the 
business  of  selling  grain  and  other  farm  pro- 
duce on  commission.     Petitioner  remanded. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Palmer  A  Beek,  for  appellant: 

If  it  is  apparent  on  the  face  of  the  act 
•that  its  provisions  from  their  very  nature 
<*annot  and  will  not  conduce  to  any  legiti- 
mate police  purpose,  it  is  the  right,  as  well 
-as  the  duty,  of  the  court  to  pronounce  it  in- 
A'alid  as  in  excess  of  legislative  power  and  an 
4irbitrary  and  unwarranted  interference  with 
-the  rights  of  the  citizen  to  pursue  any  law- 
ful occupation. 

State  V.  Donaldson,  41  Minn.  74,  42  N. 
VJ.  781;  Henderson  v.  New  York,  92  U.  8. 
259,  268,  23  L.  ed.  643.  647 ;  Soon  Hing  v. 
KJrowley,  113  U.  S.  703,  28  L.  ed.  1114,  5  Sup. 
•Ct.  Rep.  730;  Mugler  v.  Kansas,  123  U.  S. 
«23,  COl,  31  L.  ed.  205,  210,  8  Sup.  Ct.  Rep. 
273;  Minnesota  v.  Barber,  136  U.  S.  313,  34 
I^.  ed.  455,  3  Inters.  Com.  Rep.  185,  10  Sup. 
•Ct.  Rep.  862;  Leisy  v.  Hardin,  135  U.  S. 
100,  34  L.  ed.  128,  3  Inters.  Com.  Rep.  36,  10 
^up.  Ct.  Rep.  U81. 

This  law  is  a  plain  attempt  to  delegate  to 
the  railroad  and  warehouse  commission  the 
power  to  exercise  its  judgment  and  discre- 
tion, and  to  enact  a  very  material  part  of  the 
law  by  which  a  certain  class  of  the  commer- 
<*ial  world  is  to  be  bound,  and  for  violations 
of  which  the  offender  is  to  be  punished. 

Re  WiUon,  32  Minn.  146,  19  N.  W.  723; 
>itate  ex  rel.  Mansfield  v.  St.  Paul,  34  Minn. 
250,  25  N.  W.  449 ;  Minneapolis  Gaslight  Co. 
V.  Minneapolis,  36  Minn.  159,  30  N.  W.  450; 
Jlcnnepin  County  Comrs.  v.  Robinson,  16 
Minn.  381  (Gil.  340)  ;  Darling  v.  St.  Paul, 
19  Minn.  389  (Gil.  336)  ;  State  ex  rel.  Hahn 
V.  Young,  29  Minn.  474,  9  N.  W.  737 ;  State 
4>x  rel.  Railroad  A  W.  Commission  v.  Chicago, 
M.  d  St.  P.  R.  Co.  38  Minn.  281,  37  N.  W. 
782;  Anderson  v.  Manchester  Fire  Assur. 
4Jo.  69  Minn.  182,  28  L.  R.  A.  609,  60  N.  W. 
1095,  63  N.  W.  241;  O'Neil  v.  American  F. 
Jns.  Co.  166  Pa.  72,  26  L.  R.  A.  715,  30  Atl. 
V43;  Otoenshoro  d  N.  R.  Co.  v.  Todd,  91  Ky. 
175,  11  L.  R.  A.  285,  15  S.  W.  56;  Ex  parte 
<Jox,  63  Cal.  21;  Maxwell  v.  State  ex  rel. 
Baldwin,  40  Md.  274;  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064. 

Messrs.  Child*,  Edgerton,  A  Wiek- 
-wire,  with  Mr.  "W.  B.  Douglas,  Attorney 
Oeneral,  for  respondent: 

The  statute  is  a  legitimate  exercise  of  the 
police  powers  of  the  state. 

Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
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385,  14  Sup.  Ct.  Rep.  499;  Thorpe  v.  Rutland 
d  B.  R.  Co.  27  Vt.  149,  62  Am.  Dec.  625 ; 
Pacific  Exp.  Co.  v.  Seibert,  142  U.  S.  339,  35 
L.  ed.  1035,  3  Inters.  Com.  Rep.  810,  12  Sup. 
Ct.  Rep.  250;  Slaughter- House  Cases,  16 
Wall.  36,  21  L.  ed.  394;  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25,  24  L.  ed.  989; 
Boyd  v.  Alabama,  94  U.  S.  645,  24  L.  ed.  302; 
Munn  v.  Illinois,  94  U.  S,  113,  24  L.  ed.  77; 
MissouH  P.  R.  Co.  v.  Mackey,  127  U.  S.  205, 

32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1110;  Budd  v. 
New  York,  143  U.  S.  517,  36  L.  ed.  247,  4 
Inters.  Com.  Rep.  45,  12  Sup.  Ct.  Rep.  468: 
Brass  v.  North  Dakota  ex  rel.  Stoeser,  153  U. 
c>.  391,  38  L.  ed.  757,  4  Inters.  Com.  Rep.  670, 
14  Sup.  Ct.  Rep.  857;  Cooley,  Const.  Lim. 
6th  ed.  706;  Minneapolis  d  St.  L.  R.  Co.  v. 
Herrick,  127  U.  S.  210,  32  L.  ed.  109,  8  Sup. 
Ct.  Rep.  1176;  State  v.  Corbett,  57  Minn. 
349,  24  L.  R.  A.  498,  4  Inters.  Com.  Rep.  694, 
59  N.  W.  317;  State  ex  rel.  Corcoran  v. 
Chapel,  64  Minn.  130,  32  L.  R.  A.  131,  66  N. 
W.  206 ;  Hawthorn  v.  People,  109  HI.  302,  50 
Am.  Rep.  610;  Duncan  v.  Missouri,  152  U. 
S.  377,  38  L.  ed.  485,  14  Sup.  Ct.  Rep.  570; 
State  ex  rel.  Railroad  d  W.  Commission  v. 
W.  W.  Cargill  Co.  (Minn.)  79  N.  W.  962; 
Marmet  v.  State,  45  Ohio  St.  63,  12  N.  E. 
471 ;  State  v.  Chicago,  M.  d  St.  P.  R.  Co.  68 
Minn.  381,  38  L.  R.  A.  672,  71  N.  W.  400; 
Hannibal  d  St.  J.  R.  Co.  v.  Husen,  95  U.  S. 
465,  24  L.  ed.  627. 

The  statute  is  not  void  because  discrimi- 
nating  or  class  legislation. 

Where  a  law  operates  alike  upon  all  per- 
sons under  like  circumstances,  there  is  no 
discrimination. 

Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
Powell  V.  Pennsylvania,  127  U.  S.  678,  32  L. 
ed.  253,  8  Sup.  Ct.  Rep.  992,  1257;  Barbier 
V.  Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5 
Sup.  Ct.  Rep.  357;  Soon  Hing  v.  Crowley, 
113  U.  S.  703,  28  L.  ed.  1145,  5  Sup.  Ct.  Rep. 
730;  MissouH  P.  R.  Co.  v.  Humes,  115  U.  S. 
519,  29  L.  ed.  465,  6  Sup.  Ct.  Rep.  110;  New 
York,  N.  H.  d  H.  R.  Co.  v.  New  York,  166  U. 
S.  628,  41  L.  ed.  853,  17  Sup.  Ct.  Rep.  418; 
State  V.  Smith,  58  Minn.  35,  25  L.  R.  A.  759, 
59  N.  W.  545 ;  Marmet  v.  State,  45  Ohio  St. 
03,  12  N.  E.  463 ;  Cleveland,  C.  C.  d  St.  L.  R. 
Co.  V.  Backus,  133  Ind.  513,  18  L.  R.  A.  729, 

33  N.  E.  421. 

The  statute  does  not  deprive  the  merchant 
of  his  property  without  due  process  of  law. 

The  14th  Amendment  does  not  impose  any 
restraints  upon  the  exercise  of  the  police 
powers. 

Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923,  5  Sup.  Ct.  Rep.  357 ;  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct. 
Rep.  273;  Kidd  v.  Pearson,  128  U.  S.  1,  32 
L.  ed.  346,  2  Inters.  Com.  Rep.  232,  9  Sup. 
Ct.  Rep.  6;  Oiozza  v.  Tiernan,  148  U.  S.  657, 
37  L.  ed.  599,  13  Sup.  Ct  Rep.  721 ;  People 
V.  King,  110  N.  Y.  418,  1  L.  R.  A.  293,  18  N. 
E.  245 ;  Newark  d  S.  0.  Horse  Car  R.  Co.  v. 
Hunt,  50  N.  J.  L.  308,  12  Atl.  697 ;  State  v. 
Corbett,  57  Minn.  352,  24  L.  R.  A.  498,  4  In- 
ters. Com.  Rep.  694,  69  N.  W.  317;  Burdick 
v.  People,  149  111.  000,  24  L.  R.  A.  152,  36  N, 
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£.  D50;  Butler  v.  Chambers,  36  Minn.  60,  30 
N.  W.  308. 

There  is  no  delegation  of  legislative  au- 
thority to  the  commission. 

Burlington  v.  Leebrick,  43  Iowa,  252; 
Wahoo  V.  Dickinson,  23  Neb.  420,  36  N.  W. 
813;  State  v.  New  Haven  d  N.  Co.  43  Ck)nn. 
351;  People  v.  Dunn,  80  Cal.  211,  22  Pac. 
140;  Territory  ex  rel.  Smith  v.  Scott,  3  Dak. 
357,  20  N.  W.  401 ;  Home  Ins.  Co.  v.  Swigert, 
104  111.  653;  Phcenix  Ins.  Co.  v.  Welch,  29 
Kan.  672;  Martin  v.  Witherspoon,  135  Mass. 
175;  6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1022; 
Ryan  v.  Outagamie  County,  80  Wis.  336,  50 
N.  W.  340;  Rockwell  v.  Fillmore  County,  47 
Minn.  219,  49  N.  W.  690. 

Legislative  functions  which  are  merely  ad- 
ministrative or  executive  in  their  character 
may  be  delegated  to  other  departments  or 
bodies. 

Moers  v.  Reading,  21  Pa.  202;  Dowling  ▼. 
Lancashire  Ins.  Co.  92  Wis.  68,  31  L.  R.  A. 
112,  65  N.  W.  738;  Georgia  R.  Co.  v.  Smith, 
70  Ga.  694;  People  v.  Brooks,  101  Mich.  98, 
59  N.  W.  4^^;. State  ex  rel.  Baltzell  v.  Stew- 
art, 74  Wis.  620.  6  L.  R.  A.  394,  43  N.  W. 
947;  People  v.  Long  Island  R.  Co.  134  N.  Y. 
506,  31  N.  E.  873;  Ex  parte  Bassitt,  90  Va. 
679,  19  S.  E.  453;  Locke's  Appeal,  72  Pa. 
498,  13  Am.  Rep.  716. 

The  statute  is  not  a  regulation  of  com- 
merce. 

Hinson  v.  Lott,  8  Wall.  148,  19  L.  ed.  387 ; 
New  York  v.  Miln,  11  Pet.  102,  9  L.  ed.  648; 
Howe  Mach.  Co.  v.  Gage,  100  U.  S.  676,  25 
L.  ed.  754;  Webber  v.  Virginia,  103  U.  S. 
344,  26  L.  ed.  565;  Cleveland,  C.  C.  d  St.  L. 
R.  Co.  V.  Backus,  133  Ind.  513,  18  L.  R.  A. 
729,  33  N.  E.  421 ;  Ficklen  v.  Shelby  County 
Taxing  Dist.  145  U.  S.  1,  36  L.  ed.  601,  4  In- 
ters. Com.  Rep.  79,  12  Sup.  Ct.  Rep.  810; 
Missouri,  K.  d  T.  R.  Co.  v.  Haber,  169  U.  S. 
613,  42  L.  ed.  878,  18  Sup.  Ct.  Rep.  488; 
License  Cases,  5  How.  604,  12  L.  ed.  256; 
Willson  V.  Black-BirdCreek Marsh  Co.  2  Pet. 
245,  7  L.  ed.  412;  Sinnot  v.  Davenport,  22 
How.  227,  16  L.  ed.  243 ;  Louisville  d  N.  R. 
Co.  V.  Kentucky,  161  U.  S.  677,  40  L.  ed.  849, 
16  Sup.  Ct.  Rep.  714;  Gladson  v.  Minnesota, 
166  U.  S.  427,  41  L.  ed.  1064,  17  Sup.  Ct.  Rep. 
627;  Plumley  v.  Massachusetts,  155  U.  8. 
462,  39  L.  ed.  223,  5  Inters.  Com.  Rep.  590, 
15  Sup.  Ct.  Rep.  154;  Osborne  v.  Florida, 
164  U.  S.  650,  41  L.  ed.  586,  17  Sup.  Ct.  Rep. 
214. 

Collins,  J.,  delivered  the  opinion  of  the 
court : 

Habeas  corpus  proceedings  originally  in- 
stituted in  Ramsey  county,  and  coming  here 
on  appeal ;  the  purpose  being  to  test  the  con- 
stitutionality of  Laws  1899,  chap.  225.  The 
court  below  sustained  the  act,  and  remanded 
the  prisoner,  Redpath.  The  same  questions 
were  raised  in  another  proceeding  {State 
ex  rel,  Mohler  v.  Megaarden) ,  and  the  cases 
have  been  argued  as  one  by  eminent  counsel 
who  have  ably  and  exhaustively  presented 
their  views, — orally  as  well  as  upon  briefs. 
The  title  of  the  act  assailed  as  unconstitu- 
tional for  a  number  of  reasons  is  as  follows; 
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"An  Act  to  License  and   Regulate  and  De- 
fine Business  of  Commission  Merchants  or 
Persons  Selling  Agricultural   Products   and 
Farm   Produce  on  Commission,  and   to   Re- 
quire Them  to  Give  a  Bond  to  the  State  of 
Minnesota  for  the  Benefit  of  Their  Consign- 
ors, and  Prescribing  a  Penalty  for  the  Viola- 
tion of  Any  of  the  Provisions  of  This  Act.'*" 
It  consists  of  eight  sections,  the  first  declar- 
ing it  shall  be  unlawful  from  and  after  June 
1,  1899,  for  any  person,  firm,  or  corporatio7> 
to  engage  in  the  business  of  selling  agricul- 
tural products  and  farm    produce   on   com- 
mission in  this  state  without  first  obtain- 
ing a  license  from   the  state   railroad   and 
warehouse  commission.    A  bond  with  suf- 
ficient surety  is  required  for  the  benefit  of 
consignors,  the  amount  of  the  penalty  to  be 
fixed  by  the  commission;  and,  if  the  princi- 
pal therein  is  to  receive  grain  for  sale,  the 
condition  of  this  bond  is  that  he  will  faith- 
fully account  and  report  to  all   persons   in- 
trusting him  with  grain,  and  will  pay  over 
to  them  all  proper  proceeds.    If  grain  is  not 
received  for  sale  on  commission,  the  bond  is 
to  be  conditioned  for  the  faithful  perform- 
ance of  the  commission  merchant's  duty.  By 
the  second  section  the  merchant  who  sells 
grain  is  required  to  render  a  certain  state- 
ment  to  his  consignor   within  twenty-four 
hours  after  a  sale  of  all  or  a  portion  of  such 
grain.     The  third  section  relates  to  products 
and  produce  other  than  grain.     If  a  consign* 
or  shall  not  receive  report  of  a  sale  or  a  re- 
mittance thereto  after  demand,  or  if,  aft- 
er a  report  is  made,  he  is  dissatisfied  with  it 
or  the  sale,  he  may  complain  to  the  railroad 
and  warehouse  commission,  whose  duty  it 
is  to  investigate  the  case,  and  after  such  in- 
vestigation to  make  a  written  report  to  the 
complainant;  and  this  report  is  made  prima 
facie  evidence  of  the  matters  therein   con- 
tained.    In  making  this  investigation  power 
is  conferred    upon    the   commission,  in   ex- 
press  terms,  to  compel   the   merchant  "to 
produce  his   record  or  memoranda   of   such 
sale,  and  give  them  all  information  in  his 
possession  regarding  the  report  and  sale  so 
complained  of."    Section  4  provides  for  the 
machinery  of  the  act.    A   commission   mer- 
chant   desiring  to    procure  a  license    must 
make  application  in  writing  to  the  railroad 
and  warehouse  commission,  the  application 
to  contain  certain  information  in  respect  to 
the  nature  of  the  business  to  be  done  by  the 
applicant,  his  proposed  place  of  business,  and 
the  probable  amount  of  business  to  be  done 
each  month.    It  is  then  incumbent  on  the 
commission  to  fix  the  amount  of  the  bond 
required,  and  upon  the  execution  of  such 
a  bond  with  sufficient  security,  and  the  pay- 
ment of  a  fee  of  $1,  to  issue  a  license  for  one- 
year.    An  additional  bond  may  be  required 
whenever  it  shall  be  deemed  necessary  by  the 
commission,  the  amount  thereof  to  be  deter- 
mined by  that  body.     And  herein  the  rail- 
road and  warehouse  commission  is  g^ven  au- 
thority to  revoke  licenses  under  certain  con- 
ditions.   Section  5   provides  for  an  actioA 
upon  the  bond  by  the  consignor  in  case  a  con- 
signee fails  or  neglects  to  account  and  report 
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«  sale^  or  neglects  to  pay  over  the  moneys 
^ue  on  accoiint  of  a  sale,  recovery  to  be  had 
■against  the  principal  and  sureties  of  the 
bond,  with  a  proviso  as  to  a  distribution  of 
the  amount  received  in  case  default  has  been 
raade  as  to  two  or  more  consignors,  and  such 
amount  is  insufficient  to  discharge  the  entire 
liability/  Section  6  defines  a  commission 
merchant  within  the  meaning  of  the  act, 
while  §  7  declares  that  any  person,  persons, 
•or  corporation  engaged  in  selling  any  of  the 
property  for  which  a  license  is  required,  who 
fails  or  neglects  to  comply  with  any  of  the 
provisions  of  the  act,  shall  be  guilty  of  a 
fnisdemeanor,  and  on  conviction  shall  be 
punished  by  a  fine.  Section  8  merely  provides 
when  the  act  shall  take  effect.  It  is  urged 
by  counsel  for  the  relator  that  this  act  is 
unconstitutional  on  several  grounds.  It  is 
Argued  that  under  its  provisions  the  privi- 
leges and  immunities  of  citizens  of  the 
United  States  are  abridged;  that  persons 
may  be  deprived  of  their  liberty  and  prop- 
erty without  due  process  of  law;  that  it  de- 
nies to  certain  persons  within  its  jurisdic- 
tion the  equal  protection  of  the  law;  that 
it  deprives  certain  people  of  the  right  to  be 
secure  in  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  searches  and 
seizures;  ihat  it  compels  certain  persons  in 
criminal  cls^^s  to  be  witnesses  against  them- 
selves; that  it  interferes  with  and  attempts 
to  regulate  commerce  between  the  state  of 
Minnesota  and  other  states;  and,  further, 
that  it  exceeds  the  power  conferred  by  the 
state  Constitution,  in  that  it  attempts  to 
delegate  legislative  powers,  vested  solely  and 
exclusively  in  the  legislative  body. 

1.  In  the  course  of  the  argument,  relator's 
counsel  have  attacked  the  wisdom  of  this 
legislation,  and  have  attempted  to  point  out 
wherein  the  law  has  imposed  onerous  duties 
and  obligations  upon  those  who  come  within 
its  terms.  But,  if  this  law  is  open  to  these 
criticisms,  the  remedy  is  with  the  people. 
The  expediency  of  this  enactment,  and  the 
propriety  or  wisdom  of  some  of  its  sections, 
in  which  details  are  prescribed,  are  matters 
"Strictly  w^ithin  the  legislative  powers.  If 
the  act  is  inexpedient  and  unwise,  or  if  some 
of  its  requirements  are  too  exacting,  the  ap- 
peal should  be  to  the  representatives  of  the 
people,  not  to  the  courts. 

2.  Obviously,  the  act  was  not  intended  as 
a  measure  for  the  accumulation  of  a  public 
revenue,  and,  if  sustained  at  all,  it  must  be 
upon  the  ground  that  it  is  a  lawful  regula- 
tion for  the  public  good, — a  legitimate  exer- 
cise of  the  police  power  of  the  state.  The 
design  seems  to  have  been  to  protect  a  large 
•class  of  people,  engaged  in  agricultural  pur- 
suits, and  more  or  less  remote  from  market, 
from  imposition  and  actual  fraud  when  in- 
trusting their  products  and  produce  into  the 
hands  of  conmiission  men  for  sale.  And  it 
is  no  argument  against  the  statute  to  say 
that  commission  men  are  engaged  in  a  le- 
gitimate business,  and,  for  that  reason  are 
not  subject  to  police  regulation,  if  the  pub- 
lic good  demands  it.  The  operation  of  rail- 
ways, the  conducting  of  banks,  the  loaning 
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of  money  at  interest,  the  insurance  business, 
the  operation  of  custom  gristmills,  or  grain 
elevators  and  warehouses,  peddling  from 
house  to  house,  and  the  keeping  of  bakeries, 
butcher  shops,  hotels,  restaurants,  and  sa- 
loons, are  each  legitimate  and  lawful  occupa- 
tions in  this  jurisdiction;  but  all  may  be  * 
subject  to  police  regulation,  and  most  of 
them  are.  But,  of  course,  the  right  of  the 
state  to  exercise  police  power  over  its  citi- 
zens and  their  occupations  is  not  unlimited. 
The  term  "police  power,"  as  understood  in 
American  constitutional  law,  means  simpiy 
the  power  to  impose  such  restrictions  upon 
private  rights  as  are  practically  necessary 
for  the  general  welfare  of  all.  Rippe  v. 
Becker,  56  Minn.  100,  22  L.  R.  A.  857,  57  N. 
W.  331.  And  it  must  be  confined  to  such 
restrictions  and  burdens  as  are  thus  neces- 
sary to  promote  the  public  welfare,  or,  in 
other  words,  to  prevent  the  infliction  of  pub- 
lic injury.  State  v.  Chicago ,  M.  d  8t.  P.  R, 
Co,  68  Minn.  381,  38  L.  R.  A.  672,  71  N.  VV, 
400.  And  in  the  exercise  of  its  police  pow- 
ers a  state  is  not  confined  to  matters  relating 
strictly  to  the  public  health,  morals,  and 
peace,  but,  as  has  been  said,  there  may  be 
interference  whenever  the  public  interests 
demand  it;  and  in  this  particular  a  large  dis- 
cretion is  necessarily  vested  in  the  legisla- 
ture, to  determine,  not  only  what  the  inter- 
ests of  the  public  require,  but  what  meas- 
ures are  necessary  for  the  protection  of  suc.i 
interests.  Lawton  v.  Steele,  152  U.  S.  133, 
38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499.  If,  then, 
any  busitiess  becomes  of  such  a  character  as 
to  be  sufficiently  affected  with  public  inter- 
est, there  may  be  a  legislative  interference 
and  regulation  of  it  in  order  to  secure  the 
general  comfort,  health,  and  prosperity  of 
the  state,  provided  the  measures  adopted  do 
not  conflict  with  constitutional  provisions, 
and  have  some  relation  to,  and  some  tend- 
ency to  accomplish,  the  desired  end.  The 
subjects  which  may  be  legislated  upon  are« 
of  necessity,  continually  arising  as  business 
increases,  and  new  phases,  conditions,  and 
methods  appear.  The  development  of  the 
law  relating  to  the  proper  exercise  of  the  po- 
lice power  of  the  state  clearly  demonstrates 
that  it  is  very  broad  and  comprehensive,  and 
is  exercised  to  promote  the  general  welfare 
of  the  state,  as  well  as  its  health  and  com- 
fort. And  the  limit  of  this  power  cannot 
and  never  will  be  accurately  defined,  and  the 
courts  have  nevef  been  willing,  if  able,  to  cir- 
cumscribe it  with  any  definiteness.  The  in- 
quiry, then,  is  as  to  how  and  to  what  extent 
the  business  in  question  had  become  affected 
with  public  interests.  What  evils  or  sup- 
posed evils  did  the  members  of  the  legisla- 
ture have  in  mind,  and  were  attempting  to 
remedy,  when  enacting  this  law?  The  fact 
is  that  the  public  generally  looked  with  dis- 
trust upon  the  methods  of  merchants  en- 
gaged in  selling  agricultural  products  and 
farm  produce  upon  commission,  perhaps 
without  good  reason.  It  had  become  a  mat- 
ter of  common  talk  among  the  people  that 
those  who  handled  wheat  imposed  upon 
their  consignors  by  reporting  sales  and  ao- 


i46 


MiKMBSOTA  SUPKEMS  COUUT. 


OCT.» 


counting  for  the  proceeds  at  the  lowest  prices 
at  which  that  article  had  been  sold  within 
the  period  of  time  during  which  the  sale 
could  have  been  made,  and  without  regard 
to  the  prices  actually  obtained.  With  prices 
fluctuating  at  all  times,  as  is  the  fact  in  the 
wheat  market,  and  rarely  remaining  station- 
ary for  more  than  a  few  minutes  at  a  time, 
thtf  opportunity  for  fraud  seems  to  be  with- 
out limit  when  selling  this  commodity  on 
commission.  In  addition  to  this  is  the  fact 
that  the  consignor  usually  resides  at  a  con- 
siderable distance  from  the  commission  mer- 
chant, and  is  practically  unable  to  discover 
whether  he  has  been  cheated  or  not.  And, 
with  respect  to  other  agricultural  products 
and  farm  produce,  it  is  to  be  observed  that 
they  are  largely  of  a  perishable  nature,  and 
subject  to  rapid  deterioration  in  transit,  or 
after  reaching  the  consignee.  This  fact  gives 
to  the  latter  an  opportunity  to  falsify  his  re- 
port of  a  sale  to  the  distant  consignor,  and 
to  insist  that  the  article  consigned  had  be- 
come more  or  less  unmarketable  before  sale 
could  be  made;  and'  here,  as  in  the  case  of 
grain,  the  latter  has  little  or  no  opportunity 
to  ascertain  the  truth.  Without  wishing  to 
intimate  that  fraud  of  this  nature  had  actu- 
ally become  so  prevalent  as  to  justify  the 
accusation  made,  we  do  say  that  a  majority 
oi  the  people  in  this  state  had  become  con- 
vinced of  the  truth  of  these  charges,  and  in 
great  numbers  besieged  the  legislature  in  be- 
half of  the  suppression  of  the  alleged  evil 
practices.  This  was  a  matter  of  common 
knowledge.  It  was  publicly  believed  that 
the  business  of  selling  agricultural  products 
and  farm  produce  on  commission  had  be- 
come saturated  with  false  and  fraudulent 
methods,  to  the  great  injury  of  a  large  class 
of  our  citizens,  who  were  compelled  to  deal 
with  commission  men,  and  who  were  power- 
less to  detect  or  prevent  the  wrong,  and  that 
the  business  had  thus  become  sufficiently  af- 
fected with  public  interests  as  to  be  the 
proper  subject  of  police  regulation.  We  are 
of  opinion  that  the  legislature  did  not  exceed 
its  powers  when,  under  the  circumstances, 
it  enacted  a  measure  having  relation  to,  and 
a  tendency  to  accomplish,  the  desired  end, 
such  as  is  the  law  now  before  us.  This  en- 
actment was  designed  to  prevent  false  and 
fraudulent  practices  of  the  character  com- 
plained of,  to  correct  the  evils  generally  be- 
lieved to  prevail,  and  to  compel  the  merchant 
to  whom  property  was  consigned  for  sale  on 
commission  to  deal  honestly  and  to  be  faith- 
ful to  his  trust.  Such  a  law  is  not  unusual. 
It  only  requires  a  consignee  to  render  an  ac- 
count of  his  management  of  a  consignor's 
property.  "He  holds  himself  out  as  a  factor 
for  the  management  and  sale  of  other  peo- 
ple's property,  and  in  that  respect  is  like  a 
public  warehouseman."  Hawthorn  v.  Peo- 
ple, 100  111.  302,  50  Am.  Rep.  610,— a  csme  in 
which  a  statute  (much  like  the  one  at  bar) 
requiring  operators  of  butter  and  cheese 
factories  on  the  co-operative  plan  to  give 
bonds,  and  to  make  written  reports  of  their 
business  at  the  end  of  each  mosth,  was  held 
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to  be  constitutional,  as  a  valid   exercise   ot 
the  police  power. 

3.  But  it  is  strenuously  argued  that  thi»- 
statute  is  void  because  it  is  discriminating 
or  class  legislation.  In  State  ex  rel.  Court- 
hoiise  d  City  Hall  Gomra.  v.  Cooley,  56  Minn. 
550,  58  N.  W.  153,  it  was  said  that  "class- 
legislation  is  legislation  which  selects  partic- 
ular individuals  from  a  class,  and  imposes- 
upon  them  special  burdens,  from  whiclt. 
others  of  the  same  class  are  exempt,  and  thu<( 
denies  them  the  equal  protection  of  the- 
laws."  But  the  class  here  created  consists- 
of  those  who  engage  in  the  business  of  re- 
ceiving agricultural  products  and  farm  pro- 
duce for  sale,  or  receive  or  solicit  the  same 
for  sale;  in  short,  those  who  are  engaged  ir> 
the  business  of  selling  the  same.  The  class- 
is  as  broad  as  it  n^d  be.  The  peculiar 
characteristics  of  the  agricultural  producU 
and  farm  produce  already  referred  to,  and 
the  liability  to  peculiar  abuses  resulting: 
from  a  sale  thereof  on  commission,  are  such 
as  to  suggest  the  practical  necessity  for  dis- 
tinctive legislation  on  the  subject,— differ- 
ent from  what  would  be  expedient  or  neces- 
sary in  the  case  of  other  property  sold  on 
commission, — and  to  justify  the  legislature, 
in  its  discretion,  in  putting  those  who  sell 
them  on  commission  in  a  class  by  themselves. 
It  was  the  evils  which  were  thought  incident 
to  the  sale  of  agricultural  products  and  farm, 
produce  which  evoked  the  law.  Here  was  a 
class  of  merchants  who  for  certain  reasons^ 
hereinbefore  specified,  had  peculiar  oppor- 
tunities to  defraud,  not  common  to  other 
merchants,  although  they  might  sell  on  com- 
mission, and  it  was  this  class  that  the  legis- 
lature proposed  to  put  under  restraint. 
Nothing  is  proved  by  arguing  that  there  are 
other  lines  of  business  conducted  in  quite  as- 
objectionable  a  manner;  for,  if  the  argu- 
ment had  merit,  it  would  follow  that  all 
kinds  of  business  which  need  regulation 
must  be  legislated  upon  at  the  same  moment. 
The  legislature  may  proceed  as  the  public 
welfare  and  prosperity  of  the  citizens  it  rep- 
resents may  seem  to  demand.  In  this  state 
the  legislature  has  already  regulated  the 
method  of  conducting  various  kinds  of  legiti- 
mate business,  and  brought  them  under  po- 
lice enactments,  as  before  stated.  It  has  done 
this  with  respect  to  the  business  of  insur- 
ance; it  has  required  that  bonds  shall  be 
filed  and  licenses  obtained  before  any  person 
shall  undertake  to  conduct  an  employment 
bureau  or  agency ;  and  it  has  compelled  con- 
tractors upon  public  work  to  protect  their 
employees  and  insure  the  payment  of  their 
wages  by  means  of  bonds,  upon  which  those 
interested  may  maintain  actions,  if  neces- 
sary. These  illustrations  of  what  has  been 
done  in  the  proper  exercise  of  the  police  pow- 
er of  the  state  could  easily  be  continued,  but 
it  would  serve  no  good  purpose.  One  point 
made  against  this  statute  is  that  it  dis- 
tinguishes and  discriminates  as  between  the 
persons  it  seeks  to  operate  upon,  in  that  it 
arbitrarily  requires  those  who  sell  grain  to 
give  bonds  containing  certain  stated  con- 
ditions, and  to  render  certain  statements  and^ 
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reports  at  onoe,  while  other  persons  brought 
within  its  influence  must  give  bonds  with 
wholly  different  conditions,  and  are  not  com- 
pelled to  make  tiiese  statements  or  reports. 
But  there  is  an  apparent  and  just  reason  for 
this  distinction,  as  there  is  for  distinguish- 
ing between  the  commission  merchants  men- 
tioned in  the  law  and  other  commission  mer- 
chants ;  and  it  arises  out  of  the  peculiar  con- 
ditions which  surround  the  selling  of  grain, 
and  to  which  we  have  before  alluded.  The 
law  was  framed  to  meet  the  crying  evils 
which  it  was  believed  had  grown  up  in  con- 
nection with  this  branch  of  business.  The 
treatment  of  consignors  was  frequently 
most  exasperating  and  injurious  to  them. 
Sometimes  reports  were  never  made  of  sales, 
and  on  other  occasions  were  purposely  de- 
layed so  that  it  would  be  difficult,  if  not  im- 
possible, for  the  consignor  to  ascertain  the 
real  facts  of  a  given  sale.  Prices  of  grain 
fluctuated,  not  only  from  day  to  day,  but 
from  hour  to  hour.  It  might  make  a  great 
difference  to  the  consignor  whether  his  grain 
was  sold  in  the  morning  or  near  the  close  of 
the  day.  And  for  these  reasons  the  law  has 
therefore  studiously  provided  that  the  re- 
ports of  sales  shall  state  the  day,  hour,  and 
minute  when  they  are  made.  Such  a  pro- 
vision was  deemed  a  reasonable  regulation 
in  checking  one  of  the  alleged  evils  of  the 
business, — an  evil  which  could  not  be  rem- 
edied without  special  effort  in  the  way  of 
conditions  not  necessary  to  impose  upon  mer- 
chants handling  other  products  and  produce 
on  commission.  So  the  grain  commission 
man  has  no  reason  to  complain  because  he  is 
compelled  to  heed  certain  provisions  of  the 
law  which  are  not  to  be  observed  by  commis- 
sion men  who  sell  other  articles  covered  by 
the  statute,  for  the  conditions  surrounding 
the  sale  are  entirely  different.  And  this  is 
the  fact  with  reference  to  the  shipper.  He 
has  no  right  to  object  on  the  ground  that  the 
law  throws  around  the  property  of  another 
shipper  greater  safeguards  than  he  has,  pro- 
vided the  property  of  the  other  is  of  such  a 
character  as  to  demand  other  and  greater 
protection.  Counsel  for  relator  assumes  that 
the  statute  is  objectionable  because  the 
farmer  who  consigns  cattle,  wool,  or  hides  ie 
not  protected  at  all,  while  his  neighbor  who 
ships  wheat  or  potatoes  is.  Admitting  that 
cattle  or  wool  or  hides  are  not  agricultural 
products  or  farm 'produce,  and  therefore  not 
covered  by  the  law,  we  have  no  hesitation 
when  saying  that  the  conditions  which  sur- 
round the  consignment  and  sale  upon  com- 
mission of  those  articles  are  radically  differ- 
ent from  those  pertaining  to  the  consign- 
ment and  sale  of  grain  or  other  property 
strictly  within  the  act,  and  this  difference 
justifies  the  distinction,  if  one  there  be.  The 
market  price  of  cattle  or  wool  or  of  hides 
does  not  fluctuate  from  hour  to  hour,  as  does 
that  of  wheat,  nor  are  they  as  perishable  in 
their  nature  as  the  ordinary  products  of  the 
farm,  and  therefore  the  opportunity  for  im- 
position is  not  so  great.  There  is  good 
ground  in  many  ways  for  the  distinction,  if 
it  has  been  made  by  the  law.  This  statute 
46  L.  R.  A. 


treats  all  persons  subject  to  it  alike  under 
similar  circumstances  and  conditions  in  re- 
spect  both  of  the  privileges  conferred  and 
the  liabilities  imposed.  The  discriminations 
which  are  open  to  objection  are  those  where 
persons  engaged  in  the  same  business  are 
subjected  to  different  restrictions,  or  are 
held  entitled  to  different  privileges  under  the 
same  conditions.  It  is  only  then  that  the 
discrimination  can  be  said  to  impair  that 
equal  right  which  all  can  claim  in  the  en> 
forcement  of  the  law.  Soon  Hing  v.  Crow- 
ley, U3  V,  8.  705,  28  L.  ed.  1145,  5  Sup.  Ct. 
Rep.  730.  And  a  law  which  is  confined  in  its 
application  to  a  particular  class  of  persons 
is  not  void,  as  unequal  class  legislation,  it 
the  distinction  is  based  on  some  reason  of 
public  policy,  and  applies  to  and  embraces 
all  persons  alike  under  similar  circumstan- 
ces. Finally,  upon  this  point,  it  may  be  said 
that  the  requirement  as  to  a  bond  does  not 
affect  the  validity  of  the  statute.  Brass  v. 
North  Dakota  ex  rel.  Stoeser,  153  U.  S.  391 » 
38  L.  ed.  757,  4  Inters.  Com.  Rep-  670,  14 
Sup.  Ct.  Rep.  857, — an  instructive  case  upon 
the  subject  herein  involved;  also,  Hatothiym 
V.  People,  109  111.  302,  50  Am.  Rep.  610. 

4.  It  is  objected  that  the  statute  is  an  un- 
lawful and  forbidden  interference  with  in- 
terstate commerce.  It  is  well  settled  that  a 
law  cannot  be  deemed  a  regulation  of  com- 
merce among  the  states  merely  because  it 
may  incidentally  or  indirectly  affect  it. 
Missouri,  K.  d  T.  R.  Co,  v.  Haher,  169  U.  S. 
613,  42  L.  ed.  878,  18  Sup.  Ct.  Rep.  488.  At 
most,  this  statute  regulates  the  business  of 
certain  classes  of  commission  men  within 
this  state,  and  is  nothing  but  an  ordinary 
police  regulation,  enacted  in  good  faith,  and 
intended  to  promote  the  general  welfare  and 
prosperity  of  the  people  within  our  borders. 
As  was  said  in  Bennington  v.  Georgia,  163 
U.  S.  299,  41  L.  ed.  166,  16  Sup.  Ct.  Rep. 
1086:  "Such  a  law,  although  in  a  limited 
degree  affecting  interstate  commerce,  is  not 
for  that  reason  a  needless  intrusion  upon  the 
domain  of  Federal  jurisdiction,  nor  strictly 
a  regulation  of  interstate  commerce, but,  con- 
sidered in  ite  own  nature,  is  an  ordinary  po- 
lice regulation^  designed  to  secure  the  well- 
being  and  to  promote  the  general  welfare  of 
the  people  within  the  state  by  which  it  was 
established,  and  therefore  not  invalid  by 
force  alone  of  the  Constitution  of  the  United 
States."  See  also,  Plumley  v.  Massachu- 
setts, 155  U.  S.  462,  39  L.  ed.  223,  5  Inters. 
Com.  Rep.  590,  15  Sup.  Ct.  Rep.  154;  Olad- 
son  v.  Minnesota,  lOG  U.  S.  427,  41  L.  ed. 
1004,  17  Sup.  Ct.  Rep.  627.  And  it  may  fur- 
ther be  observed  that  the  statute  does  not  in 
terms  apply  to  interstate  business,  and  it 
will  not  be  implied  that  the  legislature  in- 
tended to  go  beyond  its  lawful  powers  in  en- 
acting it.  If,  therefore,  it  be  held  that  the 
legislature  could  not  forbid  one  to  engage  in 
the  business  of  a  commission  merchant,  as 
to  interstate  shipments,  without  compli- 
ance with  the  provisions  of  the  state  statute, 
such  statute  should  be  construed  to  apply 
only  to  a  local  or  domestic  business;  and 
such  construction  will   be   followed   by   the 


448 


Minnesota  Scpremr  Coxtbt. 


Oct., 


Federal  courts.  Osborne  v.  Florida,  164  U. 
S.  050,  41  L.  ed.  686,  17  Sup.  Ct.  Rep.  214. 

5.  It  is  further  contended  that  in  this  stat- 
ute there  is  a  delegation  of  legislative  au- 
thority,  in  open  defiance  of  the  provisions 
of  our  state  Constitution.  This  is  predi- 
<»ited  upon  the  provision  that  the  railroad 
and  warehouse  commission  may  fix  the 
amount  of  the  bond  arbitrarily,  and  upon  the 
assertion  that  it  may  capriciously  accept  a 
straw  bond  in  one  case,  and  refuse  the  best 
possible  bond  in  another.  It  is  true  that  the 
Amount  of  the  bond  and  the  sufficiency  of  the 
surety  are  to  be  determined  by  the  commis- 
sion, but  the  presumption  is  that  this  will 
be  done  in  a  proper  and  just  manner,  not  as 
counsel  would  seem  to  contend.  Fixing  the 
amount  of  such  a  bond,  and  the  requirements 
as  to  sureties,  are  purely  administrative  du- 
ties. It  is  necessary  to  lodge  discretion 
somewhere,  as  manifestly  it  would  be  im- 
practicable for  the  statute  to  prescribe  the 
amount  of  bond  for  each  of  the  numberless 
cases  which  arise.  The  possibility  that  the 
•commissioners  may  not  always  act  justly  is 
no  objection  to  the  atatute.  Cooley,  Const 
Lim.  197.  Laws  containing  provisions  of 
this  nature  are  very  common  in  this  &tate, 
a,8  well  as  in  other  jurisdictions,  and  need 
not  be  specified  nor  need  attention  be  di- 
rected to  decisions  elsewhere  upholding  them ; 
for  the  subject  involved  is  discussed  and 
disposed  of  in  State  ex  rel.  Railroad  A  W. 
Commission  v.  Chicago,  M.  d  St.  P.  R.  Co,  38 
Minn.  281,  37  N.  W.  782. 

0.  It  is  also  argued  that  §  3  is  unconsti- 
tutional upon  the  ground  that  it  violates  the 
rights  of  the  people  of  this  state  to  be  secure 
in  their  persons,  houses,  papers,  and  effects 
against  unreasonable  searches  and  seizures, 
and  also  that  it  violates  the  provision  that 
no  person  shall  be  compelled  in  any  crim- 
inal case  to  be  a  witness  against  himself. 
We  express  no  opinion  upon  the  question, 
for  it  is  not  in  the  case.  Conceding  that 
the  objectionable  portions  of  §  3  are  in  direct 
opposition  to  the  constitutional  rights  re- 
ferred to,  the  law  may  stand,  without  these 
portions,  as  a  full,  complete,  and  enforceable 
statute.  To  the  complaint  on  which  the 
prisoner  was  arrested  it  is  no  defense  to  say 
that  portions  of  §  3  are  unconstitutional. 

The  court  below  ruled  correctly  in  the  pro- 
•ceedings,  and  as  provided  in  Laws  1895,  chap. 
327,  §  3,  final  judgment  may  he  entered  in 
th,is  court  discharging  the  writ,  and  remand- 
ing the  prisoner  to  the  custody  of  the  sheriff 
of  Ramsey  county  for  further  proceedings. 
Let  judgment  be  so  entered. 

Bnok»  J.,  absent,  took  no  part. 
46  L.  R.  A. 

See  also  47  L.  R.  A.  486. 


Frank  WANEK,  Respt,, 

V, 

City  of  WINONA,  Appt, 
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^In  a  civil  action  for  personal  Injnrlca, 
In  whlcli  the  plaintiff  tender*  an  Is- 
■ne  as   to  his   physical  condition,  the 

trial  court  has  the  power.  Id  a  proper  case, 
upon  proper  safeguards  to  protect  the  rights 
of  both  parties,  to  order  the  plaintiff  to  sub- 
mit to  a  physical  examination  of  his  person 
In  order  to  ascertain  the  nature  and  extent 
of  his  injuries,  and,  If  he  refuses  to  do  so, 
his  action  should  be  dismissed.  Facts  con- 
sidered, and. — Held,  that  the  court  erred  in 
denying  defendant's  application  for  an  order 
requiring  plaintiff  to  submit  to  a  physical  ex- 
amination of  his  person. 

(November  17,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Winona  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  received  from  a 
defective  sidewalk  in  which  a  physical  exam- 
ination of  plaintiff  was  denied.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  B.  Gonld  and  W.  A.  Fink- 
elnbnrs  for  appellant. 

Messrs.  H.  M.  I^amberton  and  Brown 
St  Abbott,  for  respondent: 

The  court  had  the  power,  by  the  exercise 
of  discretion,  to  refuse  defendant's  request 
for  an  examination,  as  he  did  in  this  case. 

Hatfield  v.  St.  Paul  d  D.  R.  Co.  33  Minn. 
130.  53  Am.  Rep.  14,  22  N.  W.  17C. 

The  court  is  sustained  in  its  position  on 
the  question  of  authority  by  the  most  recent 
and  eminent  authority. 

Vnion  P.  R.  Co.  v.  Botsford,  141  U.  S.  250, 
35  L.  ed.  734,  11  Sup.  Ct.  Rep.  1000;  Illinois 
0.  R.  Co.  V.  Griffin,  53  U.  S.  A  pp.  22,  80  Fed. 
Rep.  278,  25  C.  C.  A.  413 ;  Roberts  v.  Ogdens- 
burgh  d  L.  C.  R.  Co.  29  Hun,  154;  McQuigan 
V.  Delaware,  L.  d  W.  R.  Co.  129  N.  Y.  50,  14 
L.  R.  A.  406,  29  N.  E.  235 ;  Pennsylvania  Co. 
v.Newmeycr,  129  Ind.  401,  28  N-  E.  860; 
Parker  v.  Enslow,  102  111.  272,  40  Am.  Rep. 
588;  Peoria,  D.  d  E.  R.  Co.  v.  Rice,  144  111. 

*Headnote  by  Mitchkll,  J. 

Note. — As  to  power  to  compel  plaintiff  In  a 
suit  to  submit  to  a  physical  examination,  see 
McQnlgan  v.  Delaware,  L.  &  W.  R.  Co.  (N.  T.) 
14  L.  B.  A.  466,  and  note;  also  Graves  v.  Bat- 
tle Creek  (Mich.)  19  L.  R.  A.  041;  Carrlco  ▼. 
West  Virginia  C.  &  P.  R.  Co.  (W.  Va.)  24  L. 
R.  A.  50:  Lyon  v.  Manhattan  R.  Co.  (N.  Y.) 
25  L.  R.  A.  402;  and  Hall  v.  Manson  (Iowa) 
84  L.  R.  A.  207. 


1899. 
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^27,  33  N.  E.  D51 ;  Cole  v.  Fall  Brook  Coal 
Oo.  169  N.  Y.  50,  53  N.  E.  670. 

BCltchell,  J.^  delivered  the  opinion  of  the 
-oiiurt: 

This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  caused  by  the  al- 
leged negligence  of  the  city  in  allowing  a  pub- 
lic sidewalk  to  become  and  remain  out  of  re- 
pair, and  in  an  unsafe  condition  for  public 
travel.  The  only  question  which  we  find  it 
necessary  to  consider  is  whether  the  trial 
-court  erred  in  denying  the  application  of  the 
■defendant  to  require  the  plaintiff  to  submit 
himself  to  a  physical  examination  by  two  or 
more  competent  and  disinterested  physicians, 
to  be  named  by  the  court,  in  order  to  ascer- 
tain the  nature  and  extent  of  his  injuries. 
The  alleged  injuries  were  sustained  October 
10,  1808.  The  defendant's  notice  ot  his  claim 
for  damages  was  served  on  the  city  Novem- 
l>er  14,  1808.  This  action  was  commenced 
December  9th  of  the  same  year,  and  defend- 
ant's application  for  a  physical  examination 
was  made  May  1,  1809,  the  first  day  of  the 
term  at  which  the  action  was  tried.  The 
complaint  alleged  that  the  injuries  would  be 
permanent,  and  the  existence  or  nonexistence 
of  at  least  some  of  the  injuries  could  only  be 
ascertained  by  a  physical  examination  of 
plaintiff's  person.  The  trial  court  denied 
the  application  upon  the  grounds,  as  shown 
by  his  memorandum:  First,  that  he  had  no 
power  in  any  case  to  order  a  party  to  submit 
to  a  physical  examination  of  his  person ;  and, 
second,  even  if  he  had  the  power,  he  would, 
in  the  exercise  of  his  discretion,  have  refused, 
under  the  circumstances  of  the  case,  to  grant 
defendant's  application. 

1.  We  are  very  clearly  of  the  opinion  that 
the  court  has  the  power  in  a  case  of  this 
kind  to  order  the  plaintiff  to  submit  to  a 
physical  examination  of  his  person.  We 
shall  not  go  into  any  extended  discussion  of 
^  question  which  has  been  so  much  and  so 
-often  discussed  by  courts  and  text  writers. 
Upon  both  principle  and  reason  we  are  of 
•opinion  that  in  a  civil  action  for  physical  in- 
juries, where  the  plaintiff  tenders  an  issue 
AS  to  his  physical  condition,  and  appeals  to 
the  courts  of  justice  for  redress,  it  is  within 
the  power  of  the  trial  court,  in  the  exercise 
-of  a  sound  discretion,  in  proper  cases,  upon 
an  application  reasonably  made,  under 
proper  safeguards  designed  to  preserve  the 
rights  of  both  parties,  to  order  such  an  in- 
spection, and  to  require  the  plaintiff  to  sub- 
mit to  it  under  the  penalty  of  having  his  ac- 
tion dismissed  in  case  he  refuses  to  do  so. 
AVe  are  aware  that  there  are  some  eminent 
authorities  to  the  contrary,  but,  with  all  due 
deference  to  them,  we  cannot  avoid  thinking 
that  they  base  their  conclusion  upon  a  falla- 
•cious  and  somewhat  sentimental  line  of 
argument  as  to  the  inviolability  and  sacred- 
ness  of  a  maoi's  own  person,  and  his  right  to 
its  possession  and  control  free  from  all  re- 
-straint  or  interference  of  others.  This, 
rightly  understood,  is  all  true,  but  his  right 
to  the  possession  and  control  of  his  person 
IS  no  more  sacred  than  the  cause  of  justice. 
\Vhen  a  person  appeals  to  the  state  for  Jus- 


tice, tendering  an  issue  as  to  his  own  physi- 
cal condition,  he  impliedly  consents  in  ad- 
vance to  the  doing  iustice  to  the  other  party, 
and  to  make  any  disclosure  which  is  neces- 
sary to  be  made  in  order  that  justice  may  be 
done.  No  one  claims  that  he  can  be  com- 
pelled to  submit  to  such  an  examination.  But 
he  must  either  submit  to  it,  or  have  his  ac- 
tion dismissed.  Any  other  rule  in  these  per- 
sonal injury  cases  would  often  result  in  an 
entire  denial  of  justice  to  the  defendant,  and 
leave  him  wholly  at  the  mercy  of  the  plain- 
tiff's witnesses.  In  very  many  cases  the  act- 
ual nature  and  extent  of  the  injuries  can  only 
be  ascertained  by  a  physical  examination  of 
the  person  of  the  injured  party.  Such  ac- 
tions were  formerly  very  infrequent,  but  of 
late  years  they  constitute  one  of  the  largest 
branches  of  legal  industry,  and  are  not  in- 
frequently attempted  to  be  sustained  by  ma- 
lingering on  the  part  of  the  plaintiff,  false 
testimony,  or  the  very  unreliable  specula- 
tions of  so-called  "medical  experts."  To  al- 
low the  plaintiff  in  such  oases,  if  he  sees  fit 
to  display  his  injuries  to  the  jury,  to  call  in 
as  many  friendly  physicians  as  he  pleases, 
and  have  them  examine  his  person,  and  then 
produce  them  as  expert  witnesses  on  the  trial, 
but  at  the  same  time  deny  to  the  defendant 
the  right  in  any  case  to  have  a  physical  ex- 
amination of  plaintiff's  person,  and  leave 
him  wholly  at  the  mercy  of  such  witnesses  as 
the  plaintiff  sees  fit  to  call,  constitutes  a  de- 
nial of  justice  too  gross,  in  our  judgment,  to 
be  tolerated  for  one  moment. 

2.  The  next  question  is  whether  there  was 
an  abuse  of  discretion  in  denying  plaintiff's 
request.  The  opinion  of  the  learned  court 
that  he  would  have  denied  it  even  if  he  had 
the  power  to  grant  it  may  quite  naturally 
have  been  somewhat  influenced  by  the  fact 
that  he  was  apparently  very  decided  in  his 
own  view  that  the  law  was  and  ought  to  be 
that  courts  have  no  such  power.  The  only 
reason  suggested  in  his  memorandum  why  he 
would  have  denied  the  application  in  the  ex- 
ercise of  his  discretion  is  that  the  defendant 
had  already  had  an  opportunity  for  the  ex- 
amination of  the  person  of  the  plaintiff.  The 
facts,  as  disclosed  by  the  affidavits  interposed 
by  the  plaintiff  in  opposition  to  the  applica- 
tion, were  substantially  as  follows:  A  day 
or  two  after  the  accident,  the  plaintiff's  wife, 
at  her  husband's  request,  called  on  one  of  the 
city  aldermen,  and  requested  him  to  send  the 
city  physician  to  see  and  treat  the  plaintiff 
at  the  city's  expense.  The  alderman,  hav- 
ing ascertained  that  the  city  physician  was 
absent  from  the  city,  requested  Dr.  Keyes  to 
do  so  in  his  place.  Dr.  Keyes  did  so,  and  at- 
tended and  treated  the  plaintiff  for  some 
time,  and  during  such  treatment  examined 
his  person  two  or  three  times.  The  last  of 
these  examinations  was  on  October  31st, 
which  was  before  this  action  was  commenced, 
and  before  plaintiff  had  even  served  on  the 
city  notice  of  his  claim  for  damages,  and  con- 
sequently before  the  city  officials  knew,  or 
had  the  means  of  knowing,  what  injuries  he 
would  claim  to  have  received.  Plaintiff, 
having  become  dissatisfied  with  Dr.  Keyes* 
treatment,  discharged  him,  and  employed  an* 
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other  physician,  since  deceased.  Subsequent- 
ly— the  exact  date  does  not  appear,  but  pre- 
sumably after  plaintiff  had  served  notice  of 
his  claim  against  the  city — the  city  attor- 
ney, accompanied  by  Dr.  Keyes,  came  to 
plaintiff's  house,  and  demanded  that  he  sub- 
rait  to  another  examination,  which  he  de- 
clined to  do.  The  above  is  the  only  oppor- 
tunity the  defendant  has  ever  had  of  exam- 
ining the  plaintiff's  person.  The  injuries 
alleged  in  the  complaint  are  numerous, 
severe,  and  permanent,  consisting  of  injuries 
to  his  leg,  back,  right  side,  right  groin,  testi- 
cles, bladder,  and  nervous  system.  Assum- 
ing that  the  examinations  by  Dr.  Keyes  in 
the  course  of  his  treatment  of  the  plaintiff 
are  to  be  considered  as  made  at  the  request 


and  in  behalf  of  the  city,  still,  being  made 
before  it  knew  what  injuries  Re  would  claim 
in  his  complaint,  they  could  not  have  been 
specifically  directed  to  ascertaining  whether 
those  particular  injuries  had  or  had  not  been- 
sustained.  Again,  in  any  view  of  the  case, 
the  developments  during  the  intervening  six 
months  would  be  most  valuable,  if  not  essen- 
tial, in  ascertaining  the  severity  of  the  in- 
juries, and  whether  they  were  permanent. 
For  these  reasons,  we  are  of  opinion  that  the- 
trial  court  erred  in  not  granting  defendant's 
application. 

We  discover  no  other  error  in  the  record, 
but  for  this  one  the  order  appealed  from 
must  be  reversed,  and  a  new  trial  granted. 
It  is  so  ordered. 


UNITED  STATES    CIRCUIT  COURT  OF  APPEALS,  EIGHTH  CIRCUIT. 


FIDELITY  A  CASUALTY   COMPANY   of 
New  York,  Plff.  in  Err,, 

V. 

Sophie  LOEWENSTEIN. 

(97  Fed.  Rep.  17.) 

1.  Death  caused  by  vnconacionsly  and 
mtlntemtlonally  Inhaltnv  vaa  irhile 
asleep  Is  within  an  accident  policy  against 
Injuriee  "through  external,  violent,  and  acci- 
dental means,"  and  Is  not  within  an  excep- 
tion of  "injuries,  fatal  or  otherwise,  result- 
ing from  poison  or  anything  accidentally  or 
otherwise  taken,  administered,  absorbed,  or 
Inhaled.'* 

X.  The  coimtmctton  of  a  policy  avalnst 
the  inaarer*B  contention,  by  courts  of 
the  highest  character,  will  create  a  doubt  as 
to  Its  interpretation  of  sufficient  gravity  to  be 
resolved  in  favor  of  the  Insured,  If  the  com- 
pany continues  to  Issue  the  same  form  of  pol- 
icy. 

(Sanborn,   Circuit  Judge,  dissents.) 

(October  2,  1899.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Mis- 
Bouri  to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  ac- 
cident insurance.     Affirvied. 

The  fact?  are  stated  in  the  opinion. 

Before  Caldwellf  Sanborn,  and  Thayer, 
Circuit  Judges. 

Messrs.  Warner,  Dean,  A  McLeod  and 
Del«asnel  Berier  for  plaintiff  in  error. 

Mr,  li.  C.  Kranthoff,  with  Mr,  I.  J. 
Ringolaky,  for  defendant  in  error : 

"Inhaling  gas"  means  a  voluntary  and  in- 
telligent act  by  the  insured,  not  an  involun- 
tary and  unconscious  act. 

Paul  v.  Travelers*  Ins.  Co.  112  N.  Y.  472, 
3  L.  R.  A.  443,  20  N.  E.  347  ;  Bacon  v.  United 
States  Mut.  Acd.  Asso.  123  N.  Y.  304,  9  L. 
R.  A.  617,  25  N.  E.  399;  Menneiley  v.  Em- 


ployers* Liability  Assur,  Corp,  148  N.  Y.  696,. 
31  L.  R.  A.  686,  43  N.  E.  54;  Fidelity  d  C. 
Co.  V.  Waterman,  161  111.  632,  32  L.  R.  A. 
654,  44  N.  E.  283. 

You  can  no  more  say  that  a  man  was  in- 
jured from  "inhaling  gas"  when  he  was  suf- 
focated in  a  room  filled  with  gas,  while 
asleep,  than  you  can  say  a  man  was  injured 
from  "drinking  water"  if  the  facts  were  that 
a  water  pipe  in  his  room  burst,  and  the 
water  reached  his  mouth,  and  he  was- 
strangled. 

Mutual  Acci  Asso.  v.  Tuggle,  39  111.  App. 
509;  Healey  v.  Mutual  Acci.  Asso.  133  IIL 
556,  9  L.  R.  A.  371,  25  N.  E.  52;  Travelers*^ 
Ins.  Co.  V.  Dunlap,  160  111.  642,  43  N.  E. 
765;  Metropolitan  Acci,  Asso,  v.  FroiUind,. 
161  111.  30,  43  N.  E.  766. 

In  expressing  its  intention  not  to  be  lia- 
ble for  death  from  inhalation  of  gas,  the  com- 
pany can  only  be  understood  to  mean  a  vol- 
untary and  intelligent  act  of  the  insured. 

Pickett  V.  Pacific  Mut.  L,  Ins.  Co.  144  Pa. 
79,  13  L.  R.  A.  661,  22  Atl.  871;  Pollock  v. 
United  States  Mut.  Acci.  Asso.  102  Pa.  230, 
48  Am.  Rep.  204;  Omberg  v.  United  States 
Mut.  Asso.  19  Ky.  L.  Rep.  462,  40  S.  W.  909. 

An  exception  to  the  effect  that  it  does  not 
cover  injury  or  death  "from  hernia"  means 
that  the  hernia  must  be  the  result  of  a  dis- 
ease of  the  system  apd  not  hernia  from  an 
accident. 

Fitton  V.  Accidental  Death  Ins.  Co.  17  C. 
B.  N.  S.  122;  Miner  v.  Travelers*  Ins.  Co. 
2  Ohio  N.  P.  103;  Travelers'  Ins.  Co,  v.  Mur- 
ray, 16  Colo.  296,  26  Pac.  774. 

An  injury  received  during  an  altercation- 
not  brought  on  by  the  assured,  or,  although 
voluntarily  entered  into  by  him,  if  his  ac- 
tion was  not  under  such  circumstances  as  to 
warrant  a  knowledge  on  his  part  of  a  prob- 
able fatal  result,  is  not  within  an  exception 
of  "injuries"  or  "death  resulting  from  or 
caused  by  fighting." 


NoTK. — For  similar  cases  as  to  accident  In- 
surance, see  Paul  v.  Travelers'  Ins.  Co.  (N.  Y.) 
8  L.  R.  A.  443,  and  note;  Healey  v.  Mutual  Acci. 
Asso.    (111.)   9  L.  R.  A.  371,  and  note;  Baden- 
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feld  V.  Bfassachusetts  Mut.  Acci.  Asso.  (Mas8.> 
13  L.  R.  A.  263,  and  note;  also  Kasten  v.  In- 
terstate Caaualty  Co.  (Wis.)  40  L.  R.  A.  651. 
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Rohinaon  v.  United  States  Mut.  Aooi.  As90, 
68  Fed.  Rep.  825;  American  Acoi,  Co,  y. 
Carson,  99  Ky.  441,  34  L.  R.  A.  301,  3G  8. 
W.  169;  Jones  v.  United  States  Mut.  Aod. 
Asao.  92  Iowa,  052,  61  N.  W.  485 ;  Union 
Casualty  d  Surety  Co.  v.  Harroll,  98  Tenn. 
591,  40  S.  W.  1080;  Taliaferro  v.  Travelers* 
Protective  Asso.  49  U.  S.  App.  275,  80  Fed. 
Rep.  368,  25  C.  C.  A.  494;  1  Beach,  Ins.  99 
271,  note,  281. 

A  clause  against  injuries  occasioned  by 
"lifting  or  overexertion"  implies  "a  volun- 
tary and  unnecessary  act  of  that  charac- 
ter. 

1  Beach,  Ins.  §§  272-276. 

So,  in  respect  of  an  exception  ''by  drown- 
ing," there  must  be  a  voluntary,  ooxutcious 
drowning. 

De  Van  v.  Commercial  Travelers*  Mut. 
Acci.  Asso.  92  Hun,  256,  36  N.  Y.  Supp.  931. 

The  condition  that  the  policy  does  not 
cover  death  or  injuries  resulting  from  "a 
violation  of  law"  applies  only  where  such 
violation  consists  of  a  voluntary  act,  crim- 
inal in  its  character. 

Cluff  V.  Mutual  Ben.  L.  Ins.  Co.  13  Allen, 
308;  Accident  Ins.  Co.  of  N.  A.  v.  Bennett, 
90  Tenn.  256,  16  S.  W.  723. 

The  phrase,  "walking  or  being  on  a  rail- 
road bridge  or  roadbed,"  is  not  to  be  con- 
strued with  absolute  literalness. 

Traders'  d  T.  Acci.  Co.  v.  Wagley,  45  U. 
8.  App.  39,  74  Fed.  Rep.  457,  20  C.  C.  A.  588; 
Meadows  v.  Pacific  Mut.  L.  Ins.  Co.  129  Mo. 
76,  31  S.  W.  578;  De  Loy  v.  Travelers  Ins. 
Co.  171  Pa.  I,  32  Atl.  1108;  3  Joyce,  Ins.  9 
2625. 

A  warranty  that  the  applicant  "had  never 
had,  and  had  not  then,  any  bodily  or  mental 
infirmity,"  was  limited  in  its  scope  to  such 
infirmities  as  would  increase  the  risk  of 
death  in  the  event  of  an  accident. 

Bemays  v.  United  States  Mut.  Acci.  Asso. 

45  Fed.  Rep.  455;  Manufacturers*  Acci.  In- 
demnity Co.  V.  Dorgan,  16  U.  S.  App.  290, 
58  Fed.  Rep.  945,  7  C.  C.  A.  581,  22  L.  R.  A. 
620;  De  Van  v.  Commercial  Travelers*  Mut. 
Acci.  Asso.  92  Hun,  256,  36  N.  Y.  Supp.  933; 
Meyer  v.  Fidelity  d  C.  Co.  96  Iowa,  378,  65 
N.  W.  328. 

Provisions  that  the  company  shall  not  be 
liable  "if  the  assured  shall  engage  in  some 
different  occupation,"  have  application  only 
where  the  latter  is  regularly  adopted. 

Standard  Life  d  Acci.  Ins.  Co.  v.  Fraser, 
44  U.  S.  App.  694,  76  Fed.  Rep.  705,  22  C.  C. 
A.  499;  Union  Mut.  Acci.  Asso.  v.  Frohard, 
134  111.  228,  10  L.  R.  A.  383,  25  N.  £.  642; 
Kentucky  Life  d  Acd.  Ins.  Co.  v.  Franklin, 
19  Ky.  L.  Rep.  1573,  43  S.  W.  709. 

The  phrase,  "voluntary  exposure  to  un- 
necessary danger,"  does  not  apply  except  to 
such  real  dangers  as  were  actually  known 
to  the  assured,  and  to  which  he  purposely 
and  consciously  exposed  himself,  intending 
at  the  time  to  assume  all  risks  of  the  situa- 
tion. 

Travelers'  Ins,  Co,  v.  Mitchell,  47  U.  S. 
App.  260,  sub  nam.  Travelers'  Ins.  Co,  v. 
Randolph,  78  Fed.  Rep.  754,  24  G.  C.  A.  305; 
Fidelity  d  C.  Co.  ▼.  MitoheU,  47  U.  S.  App. 
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286,  sub  noffi.  Fidelity  d  C.  Co.  v.  Randolph, 
78  Fed.  Rep.  924,  24  G.  G.  A.  320;  De  Loy  v. 
Travelers'  Ins.-  Co,  171  Pa.  1,  32  Atl.  1108; 
United  States  Mut,  Acci,  Asso.  ▼.  Hubbell, 
56  Ohio  St.  516,  40  L.  R.  A.  453,  47  N.  E. 
544;  Fidelity  d  C,  Co.  v.  Chambers,  93  Va. 
138,  40  L.  R.  A.  432,  24  S.  £.  896;  Jones  v. 
United  States  Mut.  Aooi.  Asso.  92  Iowa,  652, 
61  N.  W.  485. 

A  provision  against  injuries  received 
while  engaged  in  polo,  baseball  game,  or 
bicycling  was  held  not  to  apply  to  a  per- 
son who  only  rides  a  bicycle  occasionally  for 
convenience  and  pleasure. 

Baldwin  v.  Fraternal  Acci.  Asso.  21  Misc. 
124,  46  N.  Y.  Supp.  1016. 

In  the  construction  of  insurance  policies 
of  the  character  which  the  insured  accepts 
for  the  purpose  of  covering  all  accidents,  all 
language  used  to  limit  the  liability  of  the 
company  is  construed  strongly  against  the 
company. 

It  is  only  a  fair  rule  to  resolve  any  doubt 
or  ambiguity  in  favor  of  the  insured  and 
against  the  insurer. 

Manufacturers*  Acci.  Indemnity  Co.  v. 
Dorgan,  16  U.  S.  App.  290,  58  Fed.  Rep.  945, 
7  G.  G.  A.  581,  22  L.  R.  A.  620;  Travelers* 
Ins.  Co.  V.  Mitchell,  47  U.  S.  App.  260,  sub 
nom.  Travelers*  Ins.  Co.  v.  Randolph,  78  i'ed. 
Rep.  754,  24  C.  G.  A.  305 ;  American  Surety 
Co.  y.  Pauly,  170  U.  S.  133,  144,  42  L.  ed. 
977,  981,  18  Sup.  Gt.  Rep.  552. 

The  question  in  all  cases  is,  How  did  the 
assured  reasonably  understand  the  policy? 
not.  What  did  the  company  intend? 

Phenix  Ins.  Co.  v.  Wilcox  d  O.  Ouano  Co. 
25  U.  S.  App.  201,  66  Fed.  Rep.  724,  13  G.  G. 
A.  88 ;  Wallace  v.  German  American  Ins.  Co. 
41  Fed.  Rep.  742;  Tebbetts  v.  Mercantile 
Credit  Guarantee  Co.  38  U.  S.  App.  431,  73 
Fed.  Rep.  95,  19  G.  G.  A.  281;  McMaster  v. 
New  York  L.  Ins.  Co.  78  Fed.  Rep.  33;  1 
Beach,  Ins.  9  237,  and  notes ;  Brown  v.  Jtail- 
way  Pass.  Assur.  Co.  45  Mo.  221;  Hale  v. 
Springfield  F.  d  M.  Ins.  Co.  46  Mo.  App.  508; 
Hoffman  v.  Manufacturers*  Acci.  Indemnity 
Co.  56  Mo.  App.  301. 

The  exact  words  used  in  this  policy  had 
been  construed  against  this  same  company  a 
year  before  it  issued  this  policy  to  li)ewen- 
stein,  and  so,  having  had  this  clause  con- 
strued for  it,  and  still  continuing  to  issue 
policies  with  the  same  words,  it  will  be  pre- 
sumed to  have  contracted  with  that  construc- 
tion in  view,  and  be  estopped  from  claiming 
any  other  meaning. 

Davis  d  R.  Bldg.  d  Mfg.  Co.  v.  Jones,  32  U. 
S.  App.  32,  66  Fed.  Rep.  124,  14  G.  G.  A.  30; 
Supreme  Lodge  K.  of  P.  v.  Kalinski,  13  U.  S. 
App.  574,  67  Fed.  Rep.  348,  6  G.  G.  A.  373; 
Bargett  v.  Orient  Mut.  Ins,  Co.  3  Bosw.  385 ; 
Fuller  V.  Metropolitan  L.  Ins.  Co.  37  Fed. 
Rep.  163. 

Tliayer,  Gircuit  Judge,  delivered  the 
opinion  of  the  court : 

This  action  is  founded  on  a  policy  of  acci- 
dent insurance  which  was  issued  to  Eman- 
uel Loewenstein,  of  Kansas  Gity,  Missouri, 
the    husband,    in    his    lifetime,    of    Sophie 
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Loewenstein,  the  defendant  in  error,  who 
was  the  plaintiff  in  the  trial  court.  The 
policy  took  effect  originally  on  January  10, 

1896,  for  the  term  of  one  year,  but  was  re- 
newed for  another  year  on  January  16,  1897, 
as  the  plaintiff  below  claimed,  and  as  the 
jury  appear  to  have  found.  The  policy  in 
suit  insured  the  plaintiff's  husband,  Eman- 
uel Loe^enstein,  "against  bodily  injuries  sus- 
tained through  external,  violent,  and  acci 
dental  means;"  and  the  insurer  further 
agreed  that^  "if  death  shall  result  within 
ninety  days  from  such  injuries,  independent- 
ly of  all  other  causes,  the  company  will  pay 
the  principal  sum  of  this  policy  to  Sophie 
Loewenstein,  his  wife,  if  surviving,  or,  in 
event  of  her  prior  death,  to  the  legal  rep- 
resentatives of  the  assured.  ..."  A 
subsequent  provision  found  in  the  policy, 
over  which  the  chief  controversy  arises,  is 
as  follows:  "(5)  This  insurance  does  not 
cover  disappearances;  nor  war  risks;  nor 
voluntary  exposure  to  unnecessary  danger; 
nor  injuries,  fatal  or  otherwise,  resulting 
from  poison  or  anything  accidentally  or  oth- 
erwise taken,  administered,  absorbed,  or  in- 
haled; nor  injuries,  fatal  or  otherwise,  re- 
ceived while  or  in  consequence  of  having  been 
under  the  influence  of,  or  atfected  by,  or  re- 
sulting directly  or  indirectly  from,  intoxi- 
cants, anesthetics,  narcotics,  sunstrokes, 
freezing,  vertigo,  sleep  walking,  fits,  hernia, 
or  any  disease  or  bodily  infirmity." 

The  plaintiff  below  claimed,  and  the  jury 
so  found,  that  on  the  night  of  February  7, 

1897,  the  plaintiff's  hus^nd  retired  to  his 
room  in  a  hotel  in  New  York  City,  to  which 
place  he  had  gone  temporarily  on  business, 
being  at  the  time  in  a  healthy  physical  and 
mental  condition,  and  that  while  asleep  in 
his  room  he  died  from  asphyxia  and  suffo- 
cation, "the  result  of  unconsciously,  involun- 
tarily, and  unintentionally,  and  accidental- 
ly" inhaling  gas  into  his  lungs  while  asleep, 
which  had  escaped  from  a  gas  pipe  into  said 
room  without  the  deceased's  knowledge.  The 
trial  court  ruled,  in  substance,  that  a  death 
so  occasioned  was  within  the  provisions  of 
the  policy,  and  entitled  the  plaintiff  to  re- 
cover. In  accordance  with  that  ruling, 
which  is  the  principal  error  assigned,  there 
was  a  verdict  and  judgment  in  favor  of  the 
plaintiff  below. 

Whether  the  foregoing  ruling  by  the  trial 
court  was  right,  and  should  be  upheld  in 
the  case  at  b&r,  should  be  determined,  we 
think,  not  solely  with  reference  to  the  pro- 
visions of  the  policy  as  if  they  had  never  un- 
dergone judicial  construction,  but  in  the 
light  of  the  following  well-known  facts  and 
circumstances :  On  March  5, 1889,  the  court 
of  appeals  of  New  York  was  called  upon  to 
construe  an  accident  policy  issued  by  the 
Travelers'  Insurance  Company,  which  con- 
tained a  provision,  among  others,  that  the 
insurance  granted  by  its  policy  should  not 
extend  "to  any  bodily  injury  of  which  there 
shall  be  no  external  or  visible  sign  upon  the 
body,  .  .  .  nor  to  any  death  or  disabil- 
ity which  may  have  been  caused  ...  by  I 
the  taking  of  poi«on,  contact  with  poison- 
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ous  substances,  or  inhaling  of  gas,  ur  by  any 
surgical  operation  or  m^ical  treatment;" 
and  it  was  held  that,  in  expressing  its  in- 
tention not  to  be  liable  for  a  death  occa- 
sioned by  "inhaling  gas,"  the  company  must 
be  understood  to  have  meant  a  voluntary 
and  intelligent  act  on  the  part  of  the  insured, 
as  distinguished  from  one  which  was  uncon- 
scious, and  in  that  sense  involuntary,  and  it 
was  accordingly  decided  that  the  company 
was  liable  under  its  policy  in  a  case  where 
the  insured  was  asphyxiated  by  illuminat- 
ing gas  which  he  unconsciously,  involun- 
tarily, and  accidentally  inhaled  while  asleep 
in  his  room  at  a  hotel.  Paul  v.  Travelers' 
Ins.  Co,  112  N.  Y.  472,  3  L.  R.  A.  443,  20  N. 
E.  347.  See  also  Bacon  v.  United  States 
Mut.  Acci.  Asso,  (decided  October  11,  1890) 
123  N.  Y.  304,  9  L.  R.  A.  617,  25  N.  E.  399, 
and  Menneiley  v.  Employers*  Liability  As- 
sur.  Corp.  (decided  March  3,  1896)  148  N. 
Y.  696,  31  L.  R.  A.  686,  43  N.  E.  64,  where 
the  ruling  in  the  previous  case  was  reaf- 
firmed. The  decision  of  the  court  of  appeals 
of  New  York  was  followed  and  approved  by 
the  supreme  court  of  Pennsylvania  in  an 
opinion  which  was  filed  by  that  court  on  Oc- 
tober 6,  1891,  after  the  case  had  been  twice 
argued.  Pickett  v.  Pacific  Mut.  L.  Ins.  Co. 
144  Pa.  79, 13  L.  R.  A.  661, 22  Atl.  871.  The 
latter  case  involved  a  construction  of  the 
same  provision  which  the  New  York  court 
had  previously  construed^  and  the  ruling 
was  that  a  death  by  inhaling  gas  was  caused 
by  external,  violent,  and  accidental  means, 
within  the  meaning  of  the  policy,  and  that, 
where  g^s  was  inhaled  involuntarily  and  un- 
consciously by  the  insured,  the  insurer  was 
liable,  notwithstanding  the  exception  in  its 
policy  with  respect  to  death  occasioned  by 
the  inhalation  of  gas. 

Following  these  decisions,  the  Fidelity  ft 
Casualty  Company  of  New  York,  the  present 
plaintiff  in  error,  was  sued  in  the  state  of 
Illinois  upon  a  policy  that  it  had  issued  con- 
taining the  same  provisions  as  the  policy  in 
suit,  which  we  have  quoted  above.  The  in- 
sured in  the  Illinois  case  was  asphsrxiated 
in  his  room  at  a  hotel  by  illuminating 
gas  which  he  inhaled  unconBciously«  invol- 
untarily, and  accidentally  while  asleep  at 
night,  and  his  administrator  claimed  that 
the  insurer  was  liable  under  the  provisions 
of  its  policy.  The  case  came  before  an  ap- 
pellate court  {Fidelity  d  C.  Co.  v.  Water- 
man, 69  III.  App.  297 ) ,  and  was  decided  on 
May  28,  1895,  about  nine  months  before  the 
policy  in  suit  was  originally  issued;  the 
court  holding  that  the  insurer  was  liable  be- 
cause the  act  of  the  deceased  in  inhaling  gas 
was  neither  conscious  nor  voluntary,  but, 
on  the  contrary,  was  found  to  have  been  un- 
conscious, involuntary,  and  accidental.  The 
view  taken  by  the  appellate  court  was  sub- 
sequently approved  by  the  supreme  court  of 
the  state  on  May  12,  1896  (161  III.  632,  32 
L.  R.  A.  664,  44  N.  E.  283),  about  nine 
montiis  before  the  policy  in  suit  was  re- 
newed. 

In  view  of  the  foregoing,  we  are  of  opin- 
ion  that  tiie  construction   placed  by   the 
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learned  judge  of  the  trial  court  {vide  88 
Fwl.  Rep.  474)  upon  the  fifth  clause  of  the 
policy  in  suit  should  be  upheld,  irrespective 
of  what  our  view  might  be  if  the  question 
was  rea  integra,  or  if  the  policy  had  been  ex- 
ecuted  in  this  circuit  subsequent  to  the  deci- 
sion in  McOlother  t.  Provident  Mut,  Acvi. 
Co.  60  U.  S.  App.  705,  89  Fed.  Rep.  685,  32  C. 
G.  A.  318.  The  defendant  company  issued 
ttke  policy  in  suit,  and  doubtless  many  others 
of  a  like  character,  after  it  was  advised  by 
the  decisions  to  which  reference  has  been 
made,  one  of  which  was  a  construction  of  its 
own  contract,  that,  as  interpreted  by  the 
courts  of  last  resort  in  several  states, 
the  policy  as  drawn  would  not  exempt  it 
from  liability  if  a  poisonous  gas  was  uncon- 
sciously, involuntarily,  and  accidentally  in- 
haled by  the  insured,  which  occasioned  his 
death  or  injury.  It  had  knowledge,  there- 
fore, that,  by  reason  of  such  adjudications, 
its  policies,  if  they  continued  to  issue  them 
in  the  old  form,  would  in  all  probability  be 
accepted  by  some,  and  possibly  many,  per- 
sons, upon  the  understanding  that  the  com- 
pany intended  to  and  did  in  fact  assume  the 
species  of  risk  last  described.  If  such  was 
not  its  intention,  its  plain  duty  was  to  so 
modify  the  language  of  its  policies  as  to 
make  its  purpose  clear,  inasmuch  as  a  slight 
change  in  the  phraseology  theretofore  em- 
ploy^ would  have  left  no  room  for  doubt  or 
speculation  as  to  its  meaning.  We  are  un- 
willing to  concede  that  an  insurance  com- 
pany may  continue  to  issue  policies  without 
any  modification  of  their  terms,  after  cer- 
tain provisions  thereof  have  been  construed 
by  several  courts  of  the  highest  character 
and  ability,  and  be  heard  to  insist,  in  con- 
troversies between  itself  and  the  insured 
with  respect  to  such  subsequently  issued 
policies,  that  they  do  not  in  fact  cover  risks 
which  they  had  been  judicially  adjudged  to 
cover  before  they  were  issued.  While  it  may 
not  be  accurate  to  say  that  under  such  cir- 
cumstances a  technical  estoppel  arises  in 
favor  of  the  insured,  yet  the  courts  in  such 
cases  should  rigidly  enforce  the  rule  requir- 
ing policies  of  insurance  to  be  construed 
most  strongly  against  the  insurer,  and  they 
should  not  hesitate  to  hold  that  decisions 
oonstruing  a  policy  adversely  to  the  conten- 
tion of  the  insurer  thereafter  create  a  doubt 
as  to  its  proper  interpretation  of  sufficient 
gravity  to  be  resolved  in  favor  of  the  in- 
sured. First  ^'at.  Bank  v.  Dartford  F.  Ins, 
Co,  96  U.  S.  073,  24  L.  ed.  563 ;  Anderson  v. 
Fitzgerald,  4  U.  L.  Gas.  484,  507 ;  Manufac- 
turers' Acci,  Indemnity  Co,  v.  Dorgan,  10 
U.  S.  App.  200,  309,  58  Fed.  Rep.  945,  956,  7 
C.  G.  A.  581,  22  L.  R.  A.  620,  and  cases  there 
cited.  In  a  case  decided  by  this  court  {Davis 
rf  H.  Bldg.  d  Mfg.  Co.  v.  Jones,  32  U.  S. 
App.  32,  60  Fed.  Rep.  124,  14  G.  G.  A.  30), 
wliere  a  doubt  arose  from  the  form  of  a  con- 
tract which  was  in  very  general  use  by  a 
manufacturing  company,  and  which  had  been 
prepared  by  it,  whether  the  contract  im- 
posed a  joint  or  a  several  liability,  and  dif- 
ferent views  of  that  question  had  been  taken 
by  diiTerent  courts,  it  was  held  to  be  the 
46  L.  R.  A. 


duty  of  the  party  by  whom  the  contract  had 
been  prepared  to  so  modify  its  provisions  for 
future  use  as  to  avoid  the  doubt  which  had 
arisen  as  to  its  true  interpretation,  and  that, 
not  having  done  so,  the  contract  would  be 
'v>nstrued  most  strongly  against  the  party 
who  had  prepared  it,  in  a  suit  brought  by 
such  party  to  enforce  it.  The  rule  observed 
in  that  case  is  strictly  applicable  to  the  case 
at  bar,  and  should  load  to  an  affirmance.  No 
other  questions  are  presented  by  the  record 
which,  from  our  point  of  view,  require  spe- 
cial notice.  The  jury,  we  think,  were  cor- 
rectly instructed  on  all  the  debatable  issues, 
and  there  was  abundant  evidence  to  sustain 
the  verdict. 
The  judgment  heloto  is  therefore  affirmed. 

Sanborn,  Gircuit  Judge,  dissenting: 
I  am  unable  to  concur  in  the  decision  and 
opinion  of  the  majority  in  this  case.  My 
mind  will  no  more  yield  its  assent  to  the 
proposition  that  an  injury  from  poison  in- 
voluntarily and  unconsciously  taken  or  in- 
haled is  not  included  within  the  exception  of 
"injuries  fatal  or  otherwise,  resulting  from 
poison  or  anything  accidentally  or  otherwise 
taken,  administered,  absorbed,  or  inhaled," 
than  it  will  to  the  mathematical  proposition 
that  two  and  two  are  five.  The  assent  to 
either,  and  to  one  as  much  as  to  the  other, 
brings  to  it  a  certain  feeling  of  self-stulti- 
fication to  which  it  will  not  subject  itself. 
It  seeks  in  vain  for  answers  consistent  with 
the  former  proposition  to  the  questions,  if 
gas  is  unintentionally  and  unconsciouslv 
taken  or  inhaled,  why  is  it  not  "accidental- 
ly" taken  or  inhaled  t  If  it  is  not,  then  why 
is  it  not  "otherwise"  taken  or  inhaled?  And 
how  can  gas  get  into  the  system  in  any  oth- 
er way  than  by  being  VAC<!icl6ntally  or  oth- 
erwise taken,  administered,  absorbed,  or  in- 
haled?" 

The  suggestion  that,  when  the  courts  held 
that  an  injury  or  death  resulting  from  un- 
consciously inhaling  gas  was  not  covered  by 
the  form  of  exception  contained  in  the  pol- 
icies against  accident,  it  was  the  duty  of  the 
plaintiff  in  error  to  change  the  form  of  its 
policies,  and  to  make  its  intention  to  except 
such  a  death  or  injury  clear,  is  robbed  of 
all  its  cogency  by  the  fact  that  this  com- 
pany and  the  other  accident  insurance  com- 
panies did  just  that  thing.  The  exception 
in  Paul  V.  Travelers*  Ins.  Co.  112  N.  Y.  472. 
3  L.  R.  A.  443,  20  N.  E.  347,  was  of  "any 
death  or  disability  which  may  have  been 
caused  ...  by  the  taking  of  poison, 
contact  with  poisonous  substances,  or  in- 
haling of  gas."  When  in  that  case,  and  in 
Pickett  v.  Pacifio  Mut.  L.  Ins.  Co.  144  Pa. 
79,  13  L.  R.  A.  661,  22  Atl.  871,  the  courts 
held  that  this  exception  did  not  extend  to 
death  from  accidentally,  unconsciously,  and 
involuntarily  inhaling  gas,  the  companies 
abandoned  this  old  form  of  exception,  and 
inserted  one  to  the  same  effect  as  that  in  the 
policy  here  in  suit,  that  "this  insurance  does 
not  cover  .  .  .  injuries,  fatal  or  other- 
wise, resulting  from  poison,  or  anything  ac- 
cidentally or  otherwise  taken,  administered, 
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absorbed,  or  inhaled."  If  the  intention  to 
except  from  the  insurance  all  injuries  from 
taking  or  inhaling  poison  can  be  expressed 
in  plainer  words  or  less  ambiguous  terms 
than  these,  they  do  not  occur  to  me,  and  1 
am  able  to  discover  but  one  case  in  the  books 
before  this  one  which  holds  that  these  words 
do  not  mean  what  they  seem  to  me  to  plainly 
express,  and  that  is  the  case  of  Fidelity  d 
G.  Co.  V.  Watermatiy  161  111.  632,  32  L.  R.  A. 
654,  44  N.  E.  283.  In  that  case  the  court 
reached  its  conclusion  by  interpolating  into 
the  exception  words  which  the  parties  to  the 
contract  never  placed  there,  and  then  held 
that  the  death  was  not  within  the  exception, 
because  it  was  not  within  the  interpolation 
which  it  had  itself  made.  It  decided  that 
the  exception  of  death  "resulting  from  poi- 
son, or  anything  accidentally  or  otherwise 
taken,  administered,  absorbed,  or  inhaled," 
meant  death  "resulting  from  poison,  or  any- 
thing, accidentally  or  otherwise,  consciously, 
and  by  an  act  of  volition,  drawn  into  the  sys- 
tem by  inspiration."  But  the  parties  did 
not  restrict  their  exception  to  death  from 
anything  taken  or  inhaled  "consciously  and 
by  an  act  of  volition,"  but  expressly  ex- 
tended it  over  death  from  "anything  acci- 
dentally or  otherwise  taken  or  inhaled." 
What  right  had  that  court  to  abrogate  the 
contract  of  the  parties,  and  make  a  new  one 
for  them?  That  decision  never  commended 
itself  to  my  reason,  and  it  does  not  accord 


with  my  view  of  the  law.  The  fact  that  the 
supreme  court  of  Illinois  in  this  Waterman 
Ca>se,  while  considering  the  identical  excep- 
tion before  us,  and  the  further  fact  that 
some  of  the  courts  of  New  York  and  Penn- 
sylvania, while  considering  exceptions  in 
the  old  form  disclosed  in  the  Paul  Case,  held 
that  death  caused  by  involuntarily  and  un- 
consciously inhaling  gas  was  not  within  the 
exception,  does  not  persuade  me  that  this 
court  should  so  hold  in  the  case  at  bar,  be- 
cause these  decisions  are  not  conclusive  in 
this  court,  because  they  seem  to  me  to  be  er- 
roneous, and  because  there  are  counter  de- 
cisions of  courts  of  at  least  equal  authority, 
notaojy  one  made  by  this  court,  which  ap- 
pear to  me  to  be  in  accord  with  the  settled 
rules  of  construction  and  with  sound  prin- 
ciples of  law.  McOlother  v.  Provident  Mut. 
Acci.  Co.  60  U.  S.  App.  705,  89  Fed.  Rep.  685, 

688,  689,  32  C.  C.  A.  318;  Cole  v.  Accident 
Ins.  Co.  61  L.  T.  N.  S.  227 ;  Early  v.  Stand- 
ard Life  rf  Acci.  Ins.  Co.  113  Mich.  58,  71 
N.  W.  500;  Pollock  v.  United  States  Mut, 
Acci.  Asso.  102  Pa.  230,  48  Am.  Rep.  204; 
Niblack,  Ben.  Soc.  §  393 ;  Cooke,  Liie  Ins. 
§  56.  But  I  refrain  from  a  more  extended 
discussion  of  this  case,  and  content  myself 
with  a  reference  to  the  opinion  of  this  court 
in  McOlother  v.  Provident  Mut.  Acci.  Co. 
60  U,  S.  App.  705,  89  Fed.  Rep.  686,  688, 

689,  32  C.  C.  A.  318,  where  my  views,  and 
the  reasons  for  them,  appear  more  at  length. 
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STATE  of  Texas. 

( Tex.  Crim.  App ) 

Tlie  irant  of  an  Internnl  revenue  Mtamp 

does  not  prevent  an  order  for  the  payment  of 
money  from  being  a  subject  of  forjfery,  al- 
though the  Federal  statute  provides  that  such 
an  instrument,  unless  stamped,  shall  be  In- 
valid and  of  no  effect,  and  not  admissible  In 
evidence. 

(May  17,  1899.) 

Note. — Want  of  internni  rtvenue  stamp  on 
instrument  requiring  stamp  as  affecting  crim- 
inal prosecution. 

I.  WJicn  unstamped  instrument  is  the  subject 
of  a  crime  or  a  means  of  its  commission. 
II.  Instruments     collateral     to     the     criminal 
charge. 

The  effect  of  the  omission  of  a  stamp  from  In- 
struments on  which  the  laws  require  a  stamp, 
upon  the  validity  of  the  Instruments  as  evi- 
dence, or  as  the  foundation  of  civil  actions,  will 
form  the  subject  of  a  note  to  Knox  v.  Rossi 
(Nev.)  —  L.  R.  A.  . 

I.  When  unstamped  instrument  is  the  subject  of 
a  crime  or  a  means  of  its  commission. 

In  passing  upon  the  effect  of  the  want  of  a 
■tamp  upon  instruments  which  ander  the  pro- 
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APPEAL  by  defendant  from   a    judgment 
of    the    District    Court    for    Harrison 
County  convicting  him  of  forgery.  Affirmed. 
The  order  which  defendant  was  charged 
with  having  forged  was  as  follows: 

November  8,  1898. 
Mr.  Womack:   Please   pay   to   Ed.    Morse 
the  sum  of  $48.00  and  charge  it  to  me. 

Harry  Smith. 

The  order  was  without  the  revenue  stamp 
required  by  the  war  revenue  act  of  the  Fed- 
eral government. 

visions  of  the  stamp  laws  ought  to  be  stamped, 
the  courts  of  criminal  Jurisdiction  have  almost 
universally  held  that,  when  such  unstamped 
document  is  the  subject  of  a  crime.  It  is  not 
material  whether  it  is  stamped  or  not. 

In  this  the  courts  of  the  several  states  of  the 
Union  have  followed  the  decisions  of  the  Eng- 
lish courts,  which  date  as  far  back  as  the  year 
1783,  where  IIawkeswood*B  Case  was  decided 
under  the  stamp  acts  of  the  time  of  George  III. 
See  infra. 

In  Crossley  v.  Arkwrlght  (1788)  2  T.  R.  604, 
609.  although  no  question  of  stamps  was  in- 
volved, the  court  of  King's  bench  pointed  out 
the  distinction  that  existed  between  civil  and 
criminal  cases  in  respect  to  the  requlaites  of 
Instruments,  and  especially  caaes  of  forgery  on 
unstamped  paper,  and  stated  that,  although  the 
stamp  acts  spoke  of  deeds  which  were  avoidable 
at  law  If  not  stamped,  yet  In  eates  of  forgery 
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Further  facts  appear  in  the  opinion. 

Messrs.  Scott  i  Jones  for  appellant. 

Mr,  Robert  A.  John,  for  appellee: 

The  instrument  is  complete  without  a 
«tamp  so  far  as  evidencing  a  pecuniary  ob- 
ligation— the  payee  being  authorized  to 
etamp  and  cancel  same ;  it  therefore,  in  so  far 
AS  the  maker  was  concerned,  was  a  complete 
obligation.  It  creates  an  obligation,  and  is 
therefore  subject  to  forgery. 

Wharton,  Ev.  §  099;  Wharton,  Crim.  Ev. 
$  G97,  and  note;  McClain,  Crim.  Law,  §  758; 
Miller  v.  People,  52  N.  Y.  304,  11  Am.  Rep. 
706. 

The  Federal  stamp  act  is  distinctly  a  Fed- 


eral regulation,  and  it  is  not  within  the  pow- 
er of  the  national  government  to  declare 
what  shall  or  what  shall  not  be  enforced  in 
the  courts  of  a  sovereign  state. 

Wharton,  Ev.  S  697 ;  Dailey  v.  Coker,  33 
Tex.  815,  7  Am.  Rep.  279 ;  Jacobs  v.  Spofford, 
34  Tex.  152. 

The  mere  stamping  of  an  instrument  is  not 
what  creates  the  pecuniary  obligation,  but 
the  stamping  of  it  is  a  mere  tax  regulation. 

Henderson,  J.,  delivered  the  opinion  of 
the  court: 

Appellant  was  convicted  of  uttering  a 
forged  instrument,  and  his  punishment  as- 


the  Instrument  was  not  produced  as  a  good 
•deed,  but  as  a  false  one,  and  that  in  such  a  case 
It  was  not  competent  for  the  person  making  the 
•deed  to  say,  on  a  criminal  inquiry,  that  it  was 
not  good  on  another  account,  as,  if  the  instru- 
4nent  was  false,  and  was  made  with  a  view  of 
•deceiving.  It  was  sufficient  to  constitute  the 
crime  of  forgery. 

Thus,  in  King  v.  Hawkeswood  (1783)  1  Leach, 
C  L.  257.  2  East,  P.  C.  955.  2  T.  R.  606,  note, 
on  an  Indictment  for  forging  a  bill  of  exchange, 
the  unstamped  bill  was  given  in  evidence,  as  the 
fitatutes  23  Geo.  III.  cha^.  49,  I  14,  and  23 
Oeo.  III.  chap.  08,  f  11,  were  revenue  laws,  and 
•<]id  not  purport  to  alter  the  crime  of  forgery. 

The  above  decision  was  followed  by  the  Eng- 
lish courts  In  Lee's  Case  (1784)  1  Leach,  C.  L. 
258.  note:  King  v.  Recullst  (1795)  2  Leach,  C. 
L.  703,  2  Eaat,  P.  C.  950 ;  Rex  v.  Morton  (1795) 
-2  East,  P.  C.  955,  1  Leach,  C.  L.  258,  note. 

And  the  same  pclnciples  were  recognized  in 
the  case  of  Reg.  v.  Davles,  tried  before  Mr.  Jus- 
tice Grose  In  1790,  2  East,  P.  C.  950,  and  in  Rex 
V.  Teague,  decided  by  Mr.  Justice  Le  Blanc  In 
U802).  See  note  2  Leach,  C.  L.  707,  2  ^ast, 
r.  C.  079,  Ru8S.  &  R.  C.  C.  33. 

One  of  the  leading  cases  in  this  country  on 
the  subject  is  that  of  State  v.  Mott  (1871)  18 
Minn.  472,  Gil.  424,  10  Am.  Rep.  152,  in  which 
it  was  held  that  under  the  act  of  Congress  of 
July  13,  1800,  a  promissory  note,  though  not 
stamped,  would.  If  genuine,  have  apparently  pos- 
sessed a  legal  efficacy  upon  its  face,  and  could 
be  the  subject  of  forgery.  This  case  refused  to 
follow  that  of  John  v.  State  (1808)  23  Wis. 
^04,  in  which  the  supreme  court  of  Wisconsin  at 
first  reached  the  conclusion  that  a  draft  without 
a  stamp  could  not  be  the  subject  of  forgery,  and 
that  a  conviction  for  forging  an  Indorsement 
upon  such  draft  would  be  set  aside  on  motion 
In  arrest  of  Judgment,  when  there  was  no  al- 
legation in  the  indictment  that  the  draft  was 
stamped. 

The  case  of  John  v.  State,  however,  was  over- 
ruled by  the  later  case  of  State  v.  Hill  (1872) 
SO  Wis.  410,  418,  in  which  the  prisoner  was 
charged  and  convicted  of  forging  an  unstamped 
promissory  note,  and  uttering  as  true  such  note 
knowing  it  to  be  forged.  There  was  no  aver- 
ment in  the  information  that  the  note  was 
stamped,  and  the  point  was  taken  that  such 
amission  was  fatal,  but  the  court  held  that  an 
unstamped  draft,  note,  or  other  instrument 
which  the  act  of  Congress  required  to  be  stamped 
was  not  void  for  want  of  a  stamp,  but  was  a 
valid  Instrument  unless  it  was  made  to  appear 
t>7  evidence  that  the  stamp  was  fraudulently 
omitted,  and  that  the  information  was  there- 
fore not  bad  for  the  reason  of  such  omission. 

In  the  Uill  Case  the  court  pointed  out  that 
the  decision  of  the  court  in  the  case  of  John 
T.  State  had  been  reviewed  in  three  cases  In 
46  L.  IL  A. 


which  the  courts  had  adopted  the  doctrine  of 
many  adjudged  cases  In  the  state  and  Federal 
courts  to  the  effect  that  the  omission  of  a  stamp 
did  not  render  It  void.  The  three  cases  referred 
to  by  the  court  were  Rhelnstrom  v.  Cone  (1870) 
20  Wis.  103,  7  Am.  Rep.  48 ;  Grant  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  (1871)  29  Wis.  125;  and 
Tlmp  V.  Dockham  (1872)  29  Wis.  440. 

And  the  holdings  of  the  English  courts  upon 
this  subject  were  expressly  upheld  by  the  court 
in  People  v.  Frank  (1805)  28  Cai.  507,  514, 
wherein  the  prisoner's  objection  to  an  un- 
stamped forged  draft  being  received  in  evidence 
against  him  on  a  prosecution  for  forgery  was 
overruled,  and  he  was  declared  guilty  of  the  of- 
fense. 

This  case  was  also  referred  to  with  apparent 
approval  In  People  v.  Tomllnson  (1808)  35  Cal. 
507,  although  the  precise  point  was  not  Involved 
In  those  cases,  and  People  v.  Blbby  (1891)  91 
Cal.  470,  27  Pac.  781. 

The  same  doctrine  Is  upheld  in  the  case  of 
State  V.  Haynes  (1809)  0  Coldw.  550,  555, 
wherein  the  court  pointed  out  that  It  was  not 
necessary  that  the  forged  instrument  should 
be  stamped  when  made,  in  order  that  It  should 
operate  to  the  injury  of  another.  In  this  case 
also  the  court  held  that  the  indictment  need 
not  allege  that  the  instrument  was  stamped. 

And  the  Illinois  courts  have  adopted  the  same 
doctrine,  and  hold  that  the  omission  of  a  stamp 
Is  immaterial  upon  a  conviction  for  forgery 
when  the  instrument  Is  proved  to  be  false,  and 
to  be  forged  with  Intent  to  damage  and  defraud, 
as  the  act  of  Congress  did  not  declare  such  in- 
struments void  if  unstamped,  unless  the  omis- 
sion was  with  Intent  to  evade  the  provisions  of 
the  act,  and  that  Congress  did  not  Intend  to 
interfere  with  the  criminal  laws  of  any  of  the 
states,  since  the  act  was  solely  for  revenue  pur- 
poses Cross  V.  People  (1808)  47  111.  152,  95 
Am.  Dec.  474. 

The  same  principles  are  also  upheld  by  the 
courts  of  Maryland,  Minnesota,  New  Hamp- 
shire, New  York,  and  Texas,  in  the  following 
cases:  Laird  v.  State  (1884)  01  Md.  309,  a 
case  of  forgery  of  a  bill  of  exchange ;  State  v. 
Mott  (1871)  10  Minn.  472,  Gil.  424,  10  Am. 
Rep.  152,  a  case  of  forgery  of  a  promissory  note ; 
State  V.  Young  (1807)  47  N.  H.  402;  Miller  v. 
People  (1873)  62  N.  Y.  304,  11  Am.  Rep.  700, 
a  case  of  forgery  of  a  check ;  and  Horton  v. 
State  (1809)  32  Tex.  79. 

The  fact  that  the  statute  of  33  Geo.  IV.  chap. 
26,  f  19,  prohibited  the  stamp  from  being  after- 
wards affixed,  was  held  to  make  no  difference 
with  the  rule  which  made  the  stamp  Immaterial 
on  a  prosecution  for  forging  the  instrument. 
Rex  V.  Morton  (1795)  2  Bast,  C.  C.  956,  1 
Leach,  C.  L.  258,  note. 

But,  on  the  other  hand,  in  some  of  tho 
American  cases  the  right,  under  the  act  of  Con* 
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sessed  at  oonflnement  in  the  penitentiary  for 
a  term  of  two  years,  and  he  appeals. 

The  only  question  urged  by  appellant  for 
reversal  is  that  the  alleged  forged  instrument 
did  not  have  the  required  internal  revenue 
stamp  on  it,  the  instrument  being  in  the  form 
of  an  order  to  pay  money.  The  contention 
of  appellant  is  that  said  instrument  is  void 
on  account  of  the  Federal  statute  requiring 
such  an  instrument  to  be  stamped,  and  that, 
unless  it  is  stamped,  it  shall  be  deemed  in- 
valid, and  of  no  effect;  and  that  it  is  further 
provided  that  any  such  instrument,  if  exe- 
cuted since  July  1,  1898,  and  not  stamped 
with  a  stamp,  shall  not  be  admissible  in  evi- 
dence. We  understand  the  act  in  question 
was  for  the  purpose  of  levying  and  collecting 
a  tax  on  all  instruments  required  under  the 
act  to  be  stamped,  and  no  doubt  Congress 
would  have  the  riffht  to  say  that  no  instru- 
ment required  under  the  act  to  be  stamped 
^ould  be  used  in  ^evidence  in  any  proceeding 
in  any  Federal  court  unlese  it  contained  the 
required  stamp.  But  we  do  not  believe  Con- 
gress would  have  the  power  to  regulate  the 
introduction  of  evidence  in  state  courts. 
Nor  do  we  doubt  the  power  of  Congress  to 
require  stamps  to  be  placed  on  certain  enu- 
merated instruments, — among  them  the  in- 
strument in  question, — and  to  provide  a 
penalty  for  the  failure  to  stamp  such  an  in- 
strument, and  to  punish  all  persons  failing 
to  comply  with  the  stamp  act  under  proper 
proceedings  in  the  Federal  court.  But  we 
do  not  believe  the  act  in  question  was  in- 
tended to  invalidate  and  make  abeolutely 
void  orders  for  money,  such  as  the  one  in 
question,  unless  the  same  should  be  properly 


stamped.  To  hold,  otherwise  would  be  to  in- 
terpolate a  new  provision  of  law  outside  of 
our  statutes  on  the  subject  of  forgery,  and  au- 
thorize the  Federal  statutes  on  the  subject 
to  control  the  matter.  This  is  not  like  the 
case  of  Caffey  v.  State,  36  Tex.  Crim.  Rep. 
198, 3U  S.  VV.  82,  referred  to  by  appellant,  in^ 
which  the  instrument  was  a  creature  oi  our 
law;  and  we  held  in  that  case  that  the  in- 
strument was  not  complete,  so  as  to  import 
an  obligation.  Here  the  instrument  was- 
complete  in  form,  and  under  our  law  and 
commercial  usage  does  import  an  obligation. 
The  Federal  statutes  themselves  do  not  8een» 
to  treat  the  instrument  without  a  sptamp  a» 
absolutely  void,  but  authorize  it  to  be  sub- 
sequently stamped  on  certain  proof;  so  that 
the  instrument  in  question  unstamped  is  ap- 
parently of  some  legal  efficiency,  and,  as  far 
as  the  same  is  concerned,  the  stamp  is  an  ex- 
trinsic matter,  and,  as  stated  above,  is  au- 
thorized under  Federal  statutes,  under  cer- 
tain circumstances,  if  unstamped,  to  be 
stamped.  All  the  authorities,  English  and 
American,  hold  such  an  unstamped  instru- 
ment the  suDject  of  forgery.  2  Bishop,. 
Crim.  Law,  §  540,  and  authorities  there 
cited;  2  McClain,  Crim.  Law,  §  758,  and  au- 
thorities there  cited.  And  we  particularly 
refer  to  the  following  cases:  Cross  v.  Peo- 
ple, 47  111.  152,  95  Am.  Dec.  474;  State  v. 
Hill,  30  Wis.  416,  which  overrules  the  former 
case  of  John  v.  State,  23  Wis.  504 ;  Laird  v. 
People,  61  Md.  309;  State  v.  Young,  47  N. 
H.  402. 

There  being  no   error  in   the   record,  tAe 
judgment  is  affirmed. 


gresB  of  July  18,  1866,  to  have  the  proper 
■tamp  affixed  to  the  Instrument  at  some  time 
after  ita  execution  ao  aa  to  make  it  valid  as  to 
all  Lntenta  and  purpoaea,  haa  been  commented 
on  aa  a  matter  Indicating  that  the  instrument 
was  one  which  might  be  the  subject  of  forgery 
before  the  stamp  waa  affixed.  State  v.  Mott 
(1871)  16  Minn.  472.  Gil.  424,  10  Am.  Rep.  152 ; 
State  V.  Young  (1867)  47  N.  H.  402. 

In  Miller  ▼.  People  (1873)  52  N.  Y.  304,  11 
Am.  Rep.  706,  a  conviction  of  forgery  in  which 
a  stamped  check  waa  given  in  evidence,  the 
prisoner  aought  to  be  acquitted  upon  the  ground 
of  variance  between  the  indictment  and  the 
proof,  aa  the  indictment  did  not  set  forth,  inter 
clia,  the  revenue  atamp.  The  court  held,  how- 
ever, that  the  internal  revenue  stamp  formed  no 
part  of  the  Instrument,  and  the  omission  to  de- 
scribe it  contained  no  variance,  and  that  the  in- 
atrument  waa  complete  without  it. 

And  apon  an  indictment  for  conspiracy  to 
defraud,  carried  into  effect  by  prevailing  upon 
the  prosecutor  to  accept  bills,  an  unstamped 
warrant  of  attorney  given  to  him  for  the  pur- 
poae  of  inducing  him  to  accept,  reciting  the  ac- 
ceptance, waa  received  in  evidence.  Reg.  v. 
Gomperta  (1846)  9  Q.  B.  824,  16  L.  J.  Q.  B.  N. 
8.  121,  11  Jur.  204. 

The  court  dlstlnguiahed  thia  case  from  that  of 
Reg.  V.  Welch,  infra. 

A  dlahonored  check,  though  nnatamped  and 
drawn  under  circumstancea  which  would  render 
a  atamp  essential  to  Its  validity,  may  be  given 
in  evidence  in  a  prosecution  for  larceny  by  giv- 
ing a  worthlesa  check  in  payment  for  gooda. 
Queen  v.  Stewart  (1845)  1  Cox,  C.  C.  174. 

In  King  V.  Pooley  (1803)  8  Boa.  &  P.  311, 
46  L.  R.  A. 


It  waa  a  question  whether  or  not  it  waa  a  fel- 
ony within  the  atatute  7  Geo.  III.  chap.  53,  {  1» 
for  a  person  employed  in  the  postoffice  to  steal 
out  of  a  letter  intrusted  to  his  care  a  draft  oa 
a  London  4>anker  purporting  to  be  drawn  in 
London  but  actually  drawn  about  10  miles 
from  London  on  onatamped  paper.  The  opin- 
ion of  the  Judgea  waa  never  publicly  communi- 
cated, but  the  prlaoner  waa  pardoned  for  the 
offense  charged  upon  him  by  the  indictment. 

And  an  agreement,  although  unstamped,  ia  a 
chose  in  action  and  therefore  within  the  com- 
mon-law rule  that  a  chose  In  action  Is  not  a  aub- 
Ject  of  larceny,  aa  the  theft  of  the  evidence  of  a 
right  is  not  a  theft  of  the  right  Itaelf.  Reg.  v. 
Watta  (1854)  18  Jur.  102,  23  L.  J.  M.  C.  N.  S.  56,. 
Dears.  C.  C.  326,  6  Cox,  C.  C.  304,  2  C.  L.  Rep. 
604. 

In  this  caae  the  prlaoner  waa  charged  with 
stealing  a  piece  of  paper  containing  a  algned 
agreement  between  the  prosecutor  and  the  pris- 
oner, which  was  unstamped  and  not  produced, 
but  a  copy  was  given  in  evidence. 

II.  In$trument9     collateral     to     the     criminal 

charge. 

In  respect  to  unstamped  instruments  used  col- 
laterally there  is  an  apparent  conflict  in  the  lan- 
guage of  the  courts.  In  one  caae  it  is  held 
that  an  Instrument  could  not  be  received  with- 
out a  atamp  because  it  waa  "introduced  collater- 
ally." Other  cases  hold  that  the  want  of  a 
stamp  does  not  prohibit  the  use  of  the  Instru- 
ment "for  collateral  purposes." 

Thua,  in  Rex  v.  Smyth  (1832)  5  Car.  ft  P. 
201,  1  Moody  &  R.  155,  Lord  Tenterden,  Ch.  J.« 
aaid :     "Where  the  indictment  is  founded  on  the* 
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Instrnment,  the  want  of  a  stamp  doea  not  algnl- 
tj.  Tbat  ia,  where  the  instrument  itself  is  the 
crime;  but  here  the  indictment  is  for  a  forci- 
ble entry,  and  this  Instrument  is  introduced 
collaterally.  I  therefore  cannot  receive  It  with- 
out a  stamp.'* 

On  the  other  hand,  in  State  ▼.  Toung  (1867) 
47  N.  H.  402,  it  Is  held  that  a  statute  precluding 
the  use  of  an  unstamped  instrument  as  evidence 
upon  which  to  found  a  recovery  ''cannot  be  re- 
garded as  prohibiting  its  use  for  collateral  pur- 
poses." 

In  the  case  of  King  v.  Castle  Morton  (1820) 
8  Bam.  &  Aid.  588,  which  was  a  civil  case,  the 
court  spoke  of  the  use  of  an  unstamped  instru- 
ment as  evidence  in  a  forgery  case,  but  distin- 
guished those  cases,  and  held  that  parol  evi- 
dence of  the  contents  of  an  unstamped  lease 
which  was  lost  could  not  be  received  because  the 
ixistrument  was  not  collateral,  but  was  of  the 
very  essence  of  the  case.  This  might  seem  to 
imply  that  the  court  deemed  the  use  of  such  an 
Instrument  in  a  forgery  case  as  collateral. 

But  a  clear  statement  of  the  matter  is  made 
In  Reg.  V.  Gomperta  (1846)  9  Q.  B.  824,  16.  L. 
J.  Q.  B.  N.  S.  121,  11  Jur.  204,  as  follows: 
"Where  the  object  of  the  evidence  is  not  to  en- 
force or  set  up  the  instrument  as  a  valid  in- 
strument, but  merely  to  show  that  it  was  part 
of  a  scheme  of  fraud,  and  so  to  use  it  for  a  pur- 
pose collateral  to  the  object  apparent  upon  the 
face  of  it,  there  are  many  cases  In  which  it  has 
been  h^ld  that  a  written  instrument  reguirlng 
a  stamp,  but  unstamped,  is  admissible.  On  the 
other  hand.  If  there  be  any  allegation  to  the 
proof  of  which  an  instrument  available  in  law 
la  necessary,  or  if  It  be  tendered  as  such  Instru- 
ment, unless,  as  In  forgery.  It  be  Itself  the  sub- 
ject-matter of  the  charge,  then  It  cannot  be  re- 
ceived unstamped,  if  of  a  nature  requiring  a 
•tamp.     This  distinction  Is  well  known." 

The  matter  may  be  summed  up  and  the  cases 
harmonised  by  aaying  that,  (1)  when  the  in- 
strument itself  Is  the  subject  of  the  crime,  as 
In  case  of  its  forgery  or  theft,  the  fact  that  it 
was  not  stamped  is  immaterial.  (2)  When  the 
Instrument  is  not  the  subject  of  the  crime,  but 
was  a  means  employed  In  committing  the  crime. 
It  Is  admissible  In  evidence.  (3)  But  it  Is  not 
admissible  without  a  stamp  to  prove  the  same 
fact  that  it  would  prove  If  lawfully  stamped,  i. 
€.,  to  prove  the  contract  made  by  it,  although 
that  fact  may  be  a  relevant  or  material  one  on 
the  prosecution  of  a  crime. 

Thla  last  rule  is  Illustrated  by  that  of  Bex  ▼. 
Smyth  (1832)  5  Car.  &  P.  201,  1  Moody  &  R. 
155,  where  the  instrument  offered  without  a 
stamp  was  offered  for  the  Identical  purpose  that 
It  would    have    been    competent    proof    of    If 


stamped.  The  Instrument  In  that  case  was  as 
agreement  under  which  the  defendant  claimed  a 
right  to  the  possession  of  the  premises  which  he 
waa  charged  with  forcibly  entering. 

Likewise  In  King  v.  Gillson  (1807)  1  TaunL 
95,  2  Leach,  C.  L.  1007,  Russ.  &  R.  C.  C.  138, 
an  unstamped  memorandum  indorsed  on  a 
stamped  policy  was  held  inadmissible  in  evi- 
dence against  the  prisoner  upon  an  indictment 
under  43  Geo.  III.  chap.  58,  I  1,  for  feloniously 
burning  a  house  with  intent  to  defraud  the  lo- 
surers.  No  opinion  appears  to  have  been  writ- 
ten in  the  caae,  but  It  seems  to  be  an  instance 
of  offering  an  unstamped  instrument  to  prove 
the  fact  which  the  stamped  instrument  would 
prove. 

To  similar  effect,  in  Reg.  v.  Welch,  cited  in 
Reg.  V.  Gomperts  (1846)  9  Q.  B.  824,  16  L.  J. 
Q.  B.  N.  8.  121,  11  Jur.  204,  an  unstamped 
appointment  of  defendant  as  a  clerk  upon  a  cer- 
tain salary  was  held  inadmissible  to  prove  hie 
identity,  where  the  prosecution  waa  for  the  em- 
bezzlement of  a  check.  In  this  case  the  relation 
of  master  and  servant  was  the  foundation  of 
the  proceeding,  and  the  existence  of  this  rela- 
tion depended  on  the  appointment  evidenced  by 
the  unstamped  instrument.  The  statute  ex- 
pressly provided  that  an  unatamped  Instrument 
should  not  be  proof  of  the  relation.  The  ease 
was  therefore  a  clear  illustration  of  the  mie 
that  a  document  requiring  a  stamp  cannot  be 
used  in  evidence  to  prove  the  same  fact  of 
which  the  document,  if  stamped,  would  l>e  the 
proper  proof. 

Another  Illustration  of  the  same  rule  Is  fur- 
nished In  the  case  of  Reg.  v.  Overton  (18;^> 
18  Jur.  134,  23  L.  J.  M.  C.  N.  S.  29,  where  a 
clerk  who  collected  money  receipted  therefor  by 
signing  his  name  to  an  entry  In  the  debtor's 
book  and  the  entry  was  not  stamped  as  the 
statute  required  for  the  purpose  of  a  receipt. 
It  was  held  tbat  the  unstamped  entry  in  the 
book  could  not  be  read  to  the  Jury,  even  for  the 
purpose  of  Identifying  the  prisoner  as.  the  per- 
son to  whom  the  money  was  paid  and  who 
signed  the  entry,  for  the  reason  that  the  entry 
also  constituted  evidence  of  the  material  fact 
of  the  receipt  of  the  money,  for  which  use  the 
statute  made  a  stamp  necessary. 

To  permit  the  use  of  an  instrument  without 
a  stamp  to  prove  the  same  fact  of  which  it 
would  be  proper  proof  if  stamped  would  nullify 
a  statute  requiring  a  stamp.  But  to  permit  its 
use  without  a  stamp  as  evidence  of  the  commis- 
sion of  a  crime  by  forgery  of  the  instrument  or 
by  stealing  It  does  not  in  any  respect  encourage 
an  evasion  of  the  statute,  while  to  reject  such 
evidence  would  enable  criminals  to  escape  pun- 
ishment for  their  crimes.  B.  W. 
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ordinance     reanlrlns    any    person 

"riding  or  driving"  on  a  street  "to  check  up, 
or  even  halt,  if  necessary,"  on  approaching  a 
crossing,  so  as  not  to  obstruct,  hinder,  or  en- 


Note. — As  to  liability  of  street-railway  com- 
pany for  injuries  to  persons  at  street  crossings. 
see  note  to  Hicks  v.  Citizens'  R.  Co.  (Mo.)  25 
L.  R.  A.  508 ;  also  Wallace  v.  City  &  Suburban 
R.  Co.  (Or.)  25  L.  R.  A.  603 ;  Cincinnati  Street 
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danger  pedestrians,  does  not  apply  to  a  street 
car  operated  by  electricity. 

(November  14,  1890.) 

aUESTIONS  CERTIFIED  by  the  Court  of 
Civil  Appeals  for  the  Third  Supreme 
Judicial  District  which  arose  upon  appeal 
by  defendant  from  a  judgment  of  the  District 
Court   for   M'Lennan   County    in    favor   ol 


R.  Co.  V.  Snell  (Ohio)  32  L.  R.  A.  276:  State, 
Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v. 
Cape  May  (N.  J.)  36  L.  R.  A.  657;  and  Balti- 
more Consol.  R.  Co.  V.  Pierce  (Md.)  45  L.  & 
A.  527. 
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Not., 


plaintiff  in  an  action  brought  to  recover 
damages  for  injuries  to  plaintiff's  wife  by 
the  alleged  negligent  running  of  one  of  de- 
fendant's cars.  Answer  favorable  to  defend- 
ant returned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clark  &  Bolinger,  for  defend- 
ant: 

The  ordinance  of  the  city,  article  299,  was 
wholly  irrelevant  to  any  issue  in  this  cause, 
because  it  related  solely  to  the  rights  of 
pedestrians  and  horsemen,  or  persons  driv- 
ing  horses  or  stock,  and  did  not  in  any  man- 
ner govern  the  rights  existing  between  elec- 
tric street  cars  and  pedestrians,  and  was  cal- 
•culated  to  prejudice  the  jury  against  appel- 
lant; and  the  action  of  the  court  in  submit- 
ting that  such  ordinance  did  apply  to  the 
appellant  constituted  error  for  which  the 
cause  should  be  reversed. 

Legislatures,  like  courts,  must  be  consid- 
•ored  as  using  expressions  concerning  the 
thing  they  have  in  hand;  and  it  would  not 
be  a  fair  method  of  interpretation  to  apply 
their  words  to  subjects  not  within  their  con- 
sideration, and  which,  if  thought  of,  would 
have  been  more  particularly  and  carefully 
disposed  of. 

Baker  v.  Tefrell,  8  Minn.  195,  Gil.  165; 
United  States  v.  Saunders,  22  Wall.  492,  22 
L.  ed.  730. 

Messrs.  Engene  Easterling  and  J.  W. 
Taylor,  for  plaintiff: 

The  matter  as  contained  in  Ihe  city  ordin- 
ance was  relevant  to  the  issue  of  contribu- 
tory negligence  made  by  appellant,  as  to 
the  relative  rights  of  appellee's  wife  and  ap- 
pellant to  the  use  of  the  street.  Such  ordin- 
ance of  the  city  was  relevant,  and  showed 
the  relative  rights  of  pedestrians  and  per- 
sons driving  street  cars  to  the  use  of  the 
street  at  the  time  and  place  of  the  injury; 
and  no  error  was  committed  by  the  court  in 
Allowing  it  to  remain  in  the  pleadings  and 
admitting  it  in  evidence. 

San  Antonio  Rapid  Transit  Street  R.  Co. 
V.  Limhurger,  88  Tex.  79,  30  S.  W.  633 ;  23 
Am.  &  Eng.  Enc.  Law,  pp.  302,  303;  Lake 
County  Coinrs.  v.  Rollins,  130  U.  S.  062,  32 
L.  ed.  1060,  9  Sup.  Ct  Rep.  651 ;  United 
States  V.  Saunders,  22  Wall.  492,  22  L.  ed. 
736 ;  Texas  d  P.  R.  Co.  v.  Rosedale  Street  R. 
Oo.  64  Tex.  80,  53  Am.  Rep.  739 ;  Houston  d 
T.  C.  R.  Co.  V.  Carson,  66  Tex.  345,  1  S.  W. 
107. 

On  fnotion  for  rehearing. 

In  construing  a  statute  its  constitution- 
ality should  be  preserved,  and  where  a 
limited  construction  would  bring  its  con- 
stitutionality in  doubt,  the  more  genera! 
construction  should  be  given,  if  the  lan- 
guage of  the  statute  is  capable,  to  remove 
any  constitutional  doubt  of  the  statute. 

23  Am.  h  Eng.  Enc.  Law,  p.  352 ;  Barker 
▼.  Torrey,  69  Tex.  7,  4  S.  W.  646;  Rosen- 
berg V.  Weekes,  67  Tex.  578,  4  S.  W.  899; 
Oalveston,  B.  d  0.  Narroto-Oauge  R.  Co.  ▼. 
ih-oss,  47  Tex.  428;  Cooley,  Ck)n8t.  Lim.  3d 
«d.  p.  461. 

The  construction  given  the  ordinance  by 
the  court  to  reach  the  conclusion  that  it  did 
46  L.  B.  A. 


not  embrace  a  street  car  makes  the  ordin- 
ance thus  construed  unconstitutional  and 
class  legislation. 

Stratton  Claimants  ▼.  Morris  Claimants, 
89  Tenn.  497,  15  S.  W.  87,  sub  nom.  Dibrell 
V.  Lanier,  12  L.  R.  A.  70;  State  v.  Loomis, 
115  Mo.  307,  21  L.  R.  A.  789,  22  S.  W.  350; 
State  V.  OoodvAll,  33  W.  Va.  179,  6  L.  R.  A. 
621,  10  S.  E.  285;  Cole  Mfg.  Co.  v.  FalU,  90 
Tenn.  466,  16  S.  W.  1045. 

"Courts  indulge  every  reasonable  intent 
probable  to  the  constitutionality  of  a  public 
statute." 

State  ex  rel.  Garrabad  v.  Bering,  84  Wis. 
585,  sub  nom.  Re  Oarrabad,  19  L.  R.  A.  858, 
54  N.  W.  1104;  Camp  v.  Rogers,  44  Conn. 
294;  Oalveston,  B.  d  C.  Narrow-Oauge  R. 
Co.  V.  Gross,  47  Tex.  428;  Robinson  v.  State, 
15  Tex.  314;  Barker  v.  Torrey,.Q9  Tex.  12, 
4  S.  W.  640. 

In  statutory  exposition  the  reason,  the 
spirit  of  the  law,  is  above  the  mere  cavil 
about  words. 

Spencer  v.  State,  6  Ind.  41 ;  Taylor  v. 
Goodu)in,h.  K.  4  Q.  B.  Div.  228 ;  Com.  v.  Kim- 
ball, 24  Pick.  370,  35  Am.  Dec.  326;  Bear 
Bros.  V.  Maraf,  63  Tex.  298 ;  Stone  v.  Hill,  72 
Tex.  540,  10  S.  W.  665;  Holland  v.  Bartch, 
120  Ind.  40,  22  N.  E.  83 ;  Mercer  v.  Corbin, 
117  Ind.  450,  3  L.  R.  A.  221,  20  N.  E.  132; 
Allerton  v.  Chicago,  6  Fed.  Rep.  557. 

The  court  in  construing  the  ordinance  has 
construed  it  upon  rules  applicable  to  a  crim- 
inal statute,  which  is  incorrect  in  a  civil 
case. 

Gulf,  C.  d  S.  F.  R.  Co.  Y.  Dwyer,  84  Tex. 
200,  19  S.  W.  470. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  court  of  civil  appeals  for  the  third  su- 
preme judicial  district  has  certified  to  this 
court  the  following  statement  and  questions : 

"Appellee,  as  plaintiff,  sued  appellant,  as 
defendant,  for  damages  for  personal  injuries, 
and  recovered  a  judgment,  from  which  the 
defendant  has  appealed.  According  to  the 
averments  in  the  plaintiff's  petition,  the  de> 
fendant  is  engaged  in  the  business  of  running 
and  operating  street  cars  by  electricity  for 
the  conveyance  of  passengers  in  the  city  of 
Waco.  The  injuries  complained  of  were  in- 
flicted upon  the  plaintiff's  wife,  Mattie  Ford. 
The  testimony  shows  that  while  crossing 
Fourth  street  in  the  city  of  Waco  the  plain- 
tiff's wife  was  struck  by  a  street  car  owned 
and  operated  by  the  defendant.  She  was 
knocked  down  and  seriously  injured.  The 
plaintiff's  petition  charges  the  defendant 
with  negligence,  in  general  terms,  and  also 
with  running  the  car  with  which  she  collided 
at  a  rapid  and  unlawful  rate  of  speed ;  fail- 
ure to  ring  the  bell,  or  give  any  other  warn- 
ing of  the  approach  of  the  car.  The  plain- 
tiff also  pleaded  article  299,  chap.  33,  of  the 
City  Ordinances  of  the  City  of  Waco,  en- 
titled 'Streets,  Alleys,  and  Sidewalks,'  which 
article  is  as  follows:  'Streets,  Alleys,  and 
Sidewalks.  On  all  crossings  over  the  streets 
and  alleys  of  this  city  from  one  pavement  or 
sidewalk   to  another,    preference   shall   be 
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given  to  pedestrians,  and  it  shall  be  the  duty 
of  any  person  riding  or  driving  on  any  of 
said  streets  or  alleys  to  check  up  or  even 
]ialt,  if  necessary,  when  they  approach  such 
crossing,  if  persons  on  foot  be  passing 
thereon,  so  as  not  to  obstruct,  hinder,  or  en- 
danger such  foot  passengers  or  pedestrians 
on  any  such  crossings.'  The  defendant 
specially  excepted  to  so  much  of  the  plain- 
tiff's petition  as  set  up  this  ordinance,  upon 
the  ground  that  it  was  not  applicable  to 
street  cars.  The  district  court  overruled 
this  exception,  and,  over  the  same  objection, 
admitted  the  ordinance  in  evidence,  and  in- 
structed the  jury  that,  under  the  ordinance 
referred  to,  pedestrians  have  a  superior  right 
to  the  use  of  the  crossings  of  streets.  This 
charge  and  the  ruling  aforesaid  are  assigned 
as  error  by  appellant.  The  date  of  the  ordin- 
ance and  time  of  construction  of  the  street 
railway  are  not  alleged  or  proved. 

"With  the  foregoing  statement  and  ex- 
planation, the  court  of  civil  appeals,  acting 
through  its  chief  justice,  certifies  to  the  su- 
preme court  for  decision  the  questions  thus 
presented  in  this  court,  viz.:  Does  the  city 
ordinance  referred  to  have  application  to 
this  caseT  And  did  the  trial  court,  in  the 
•matter  above  stated,  rule  and  charge  correct- 
ly? In  other  words,  stating  the  question 
abstractly,  does  the  ordinance  referred  to  ap- 
ply to  street  cars  operated  by  electricity, 
and  require  them  'to  check  up  or  halt,  if 
necessary,  when  they  approach  such  cross- 
insrs,  if  persons  on  foot  be  passing,'  etc.?" 

The  words,  "riding"  and  ''driving"  are  of 
•common  use,  and  must  be  taken  and  con- 
strued according  to  their  ordinary  significa- 
tion. Sutherland,  Stat.  Conatr.  §  229.  The 
use  of  the  words  in  the  disjunctive  form 
shows  that  it  was  intended  to  designate  by 
•each  a  different  act.  The  "person  riding" 
must  travel  in  a  manner  different  from  the 


''person  driving."  Each  person  must  be  in 
control  of  the  means  by  which  he  is  moving, 
because  the  ordinance  requires  him  "to  check 
up"  or  "halt,"  which  could  not  apply  to  one 
riding  in  a  vehicle  under  the  control  and 
management  of  another.  Webster  defines 
the  words  "ride"  and  "drive"  as  follows: 
"Ride.  ( 1 )  To  be  carried  on  a  horse  or 
other  animal,  or  in  any  kind  of  vehicle  or 
carriage.  (2)  To  be  carried  or  travel  on 
horseback."  "Drive.  To  go  or  pass  in  a 
carriage."  It  will  be  seen  that  "ride,  in 
its  broadest  meaning,  includes  "drive;"  but, 
as  used  in  the  ordinance  before  us,  it  is  evi- 
dent that  this  was  not  intended,  because 
each  class  of  persons  must  do  one  of  two 
things  different  in  their  character,  and,  when 
taken  in  connection  with  the  context,  it  is 
apparent  that  the  words  were  used  in  their 
more  limited  sense, — that  is,  the  phrase  "any 
person  riding"  was  intended  to  designate 
one  traveling  upon  "a  horse  or  other  animal," 
while  "any  person  driving"  points  out  one 
"passing  in  a  vehicle"  under  his  own  control. 
The  rule  of  construction  is  to  ascertain  the 
intent  of  the  lawmaker,  and,  applying  thii 
rule  to  the  language  used,  we  think  the  mo« 
torman  of  a  street  car  was  not  intended  to 
be  included  in  the  phrase  "any  person  driv- 
ing." To  justify  the  application  of  the  or- 
dinance to  street  cars,  it  is  not  sufficient  that 
the  words  might  be  construed  so  as  to  em- 
brace motormen  on  street  cars,  but  the  lan- 
guage, as  ordinarily  used,  must  point  them 
out  as  persons  to  be  affected,  with  such  cer- 
tainty that,  upon  reading  it,  they  would  un- 
derstand obedience  to  its  mandates  to  be  re- 
quired of  them.  We  answer  the  question, 
that  street  cars  are  not  embraced  in  the 
terms  of  the  ordinance  submitted. 

Rehearing  denied. 
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Albert  F.  PRICE,  Admr.,  etc.,  of  William  E. 
Price,  Deceased,  Appt., 
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An    admintstrator   'vrho    takes    land    as 
aasetM  by  express  provision  of  law  has 

no  SDch  right,  title,  or  Interest  in  and  to  the 
lands  of  his  intestate  In  another  state  as  will 
authorize  him  to  sue  to  redeem  from  a  mort- 
gage thereon  by  setting  o£F  against  the  mort- 
gage debt  waste  committed  by  the  mortgagee 
in  possession  after  the  death  of  the  Intestate, 
or  to  recover  damages  for  waste  or  trespass 
on  snch  lands. 

(Bonniflcld,  Oh.  J.,  disaenta.) 

(November  8.  1899.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Washoe  County 
in  favor  of  defendant  in  an  action  brought 
to  redeem  land  from  a  mortgage  and  to  ap- 
ply damages  for  waste  committed  by  the  ' 
mortgagee  upon  the  property  in  satisfaction 
of  the  mortgage  debt.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Torreyaon  St  Sammerfield 
and  F.  H.  Noroross,  for  appellant: 

Defendant  is  a  mortgagee  in  possession, 
and  being  a  mortgagee  in  possession  he  must 
account  for  all  waste  or  destruction  com- 
mitted by  him  while  in  possession. 

Oivens  v.  M*Calmont,  4  Watts,  460; 
Daniel  v.  Coker,  70  Ala.  260;  Guthrie  v. 
Kahle,  46  Pa.  333;  Onderdonk  v.  Oray,  19  N. 
J.  Eq.  65. 


Note. — As  to  the  right  of  set-off  on  foreclos- 
ure of  a  mortgage,  see  Brown  v.  Corieii  (N.  J.) 
^1  L.  R.  A.  821. 

For  the  rights  of  a  receiver  as  to  property 
46  L.  R.  A. 


outside  of  the  jurisdiction  m  which  he  Is  ap« 
pointed,  see  note  to  Gilman  v.  Hudson  River 
Boot  &  Shoe  Mfg.  Co.  (Wis.)  23  L.  R.  A.  62. 
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The  mortgagor  cannot  maintain  ejectment 
against  a  mortgagee  in  possession. 

Wilson  V.  Ring,  40  Me.  116;  Conner  ▼. 
Whitmore,  52  Me.  185;  Wells  v.  Rice,  34 
Aric.  346;  Pace  v.  Chadderdon,  4  Minn.  499, 
Gil.  390;  Sahler  v.  Signer,  44  Barb.  614; 
Uennesy  v.  Farrell,  20  Wis.  42. 

A  mortgagee  has  no  right  or  authority  to 
take  possession  of  the  mortgaged  premises, 
and  hold  the  same  for  the  satisfaction  of  his 
debt,  without  the  consent  of  the  mortgagor. 

Witherell  v.  Wiherg,  4  Sawy.  232,  Fed. 
Cas.  No.  17,  917 ;  Brinkham  v.  Jones,  44  Wis. 
512. 

Legal  estates  in  land  cannot  be  transferred 
by  the  mere  act  of  taking  possession. 

Trimm  v.  Marsh,  54  N.  Y.  599, 13  Am.  Rep. 
623. 

No  matter  what  the  form  of  the  deed  or 
conveyance,  if  it  be  given  and  intended  as  a 
security  for  a  debt  due,  or  for  money  loaned, 
it  shall  be  a  mortgage,  with  all  its  attri- 
butes, and  nothing  more. 

Brinkham  v.  Jones,  44  Wis.  512;  2  Jones, 
Mortg.  §§  114,  1120-1123;  Cookes  v.  Cul- 
hertson,  9  Nev.  199. 

A  judgment  or  decree  may  indirectly  af- 
feet  the  title  to  lands  situate  in  another 
state. 

2  Freeman,  Judgm.  S  564,  p.  976,  notes 
1,  2,  fi  572,  p.  988,  notes  4,  5;  Netoton  v. 
Bronson,  13  N.  Y.  587,  67  Am.  Dec.  89,  and 
note;  Watkins  v.  Holman,  16  Pet.  25,  10  L. 
ed.  873. 

While  courts  of  one  state  have  no  juris- 
diction to  determine  a  naked  question  of  ti- 
tle to  lands  in  another  state,  they  probably 
are  competent  to  enforce  a  trust,  irrespec- 
tive of  the  location  of  the  land,  and  to  de- 
cree a  conveyance,  though  in  so  doing  they 
may  be  compelled  to  determine  the  question 
of  title. 

2  Freeman,  Judgm.  S  572,  p.  988,  note  5; 
MacGregor  v.  MacOregor,  9  Iowa,  65 ;  Mas- 
sie  V.  Watts,  6  Cranch,  148,  3  L.  ed.  181; 
Burnley  v.  Stevenson,  24  Ohio  St.  474,  15 
Am.  Rep.  021 ;  Watkins  v.  Holman,  16  Pet. 
26,  10  L.  ed.  874. 

A  court  having  jurisdiction  of  the  person 
of  the  defendant  will  by  its  process  of  in- 
junction and  attachment  compel  him  to  do 
justice  by  the  execution  of  such  conveyances 
and  assurances  as  will  afTect  the  title  of  the 
»  property  in  the  jurisdiction  within  which  it 
is  situated. 

"Sewton  V.  Bronson,  13  N.  Y.  587,  07  Am. 
Dec.  91 ;  Muller  v.  Doves,  94  U.  S.  444,  24 
L.  ed.  207;  Gardner  v.  Ogden,  22  N.  Y.  327, 
78  Am.  Dec.  192;  Morris  v.  Hand,  70  Tex. 
483,  8  S.  W.  210;  Watts  v.  Waddle,  0  Pet. 
400,  8  L.  ed.  442;  Watkins  v.  Holman,  16 
Pet.  25,  10  L.  ed.  873;  Penn  v.  Lord  Balti- 
more, 1  Ves.  Sr.  444;  Davis  v.  Headley,  22 
N.  J.  Eq.  120;  Snook  v.  Snetzer,  25  Ohio  St. 
520. 

Without  regard  to  the  situation  of  the 
subject-matter,  courts  consider  the  equities 
between  the  parties,  and  decree  in  personam 
according  to  those  equities,  and  enforce 
obedience  to  their  decrees  by  process  in 
personam. 
46  L.  R.  A. 


Phelps  V.  McDonald,  99  U.  S.  298-308,  25- 
L.  ed.  473-476;  McGee  v.  Sweeney,  84  Cal. 
100,  23  Pac.  1117;  Wood  v.  Warner,  15  N.  J. 
Eq.  81;  Bailey  v.  Ryder,  10  N.  Y.  363; 
Mitchell  V.  Bunch,  2  Paige,  606,  22  Am^  Dec^ 
669. 

The  fact  that  the  land  is  situated  in  the- 
state  of  California  is  immaterial  to  the  ju- 
risdiction. 

Newton  V.  Bronson,  13  N.  Y.  587,  67  Am. 
Dec.  90;  Gardner  v.  Ogden,  22  N.  Y.  327,  78- 
Am.  Dec.   192. 

A  bill  to  redeem  is  the  proper  proceeding. 

Seaver  v.  Durant,  39  Vt.  103;  Dailey  v.. 
Abbott,  40  Ark.  275;  Spect  v.  Sped,  88  Cal. 
442,  13  L.  R.  A.  137,  26  Pac.  203;  Freeman 
V.  Campbell,  109  Cal.  360,  42  Pac.  35;  Malone^ 
V.  Roy,  107  Cal.  618,  40  Pac.  1040;  Ahem  v. 
McCarthy,  107  Cal.  384,  40  Pac.  482;  Pom. 
Eq.  Jur.  2d  ed.  §  1196;  De  Cazara  v.  Orena, 
80  Cal.  132,  22  Pac.  74;  Posten  v.  Miller,  00- 
Wis.  494,  19  N.  W.  540;  Hubbell  v.  Moulson, 
53  N.  Y.  225,  13  Am.  Rep.  519;  Farris  v. 
Houston,  78  Ala.  250. 

If  it  is  intended  to  claim  for  waste  of  the- 
mortgagee  in  possession,  it  must  be  charged 
in  the  bill;  otherwise  there  can  be  no  issue- 
in  regard  to  it. 

Gordon  v.  Bobart,  2  Story,  260,  Fed.  Cas. 
No.  6,  608;  3  Daniel,  Ch.  PI.  k  Pr.  pp.  1919- 
1921. 

The  administrator,  being  entitled  under 
the  statute  to  the  possession  of  the  lands  of 
his  intestate,  has  such  an  interest  as  entitles- 
him  to  redeem  or  to  compel  a  release  of  s^ 
satisfied  mortgage. 

Re  Smith,  4  Nev.  254,  97  Am.  Dec.  531 ; 
Nev.  Stat.  1897,  pp.  144,  145,  S5  164-167 ;  2 
Jones,  Mortg.  §  1090;  Enos  v.  Sutherland,. 
11  Mich.    541;  Merriam  v.   Barton,  14   Vt, 
501. 

It  is  the  duty  of  the  administrator  to  pay 
off  the  debts  out  of  the  personal  estate  if 
sufficient  for  that  purpose,  and  prepare  the 
estate  for  distribution  among  the  heirs.  To- 
discharge  this  duty  he  must  of  necessity  bo 
permitted  to  maintain  a  bill  of  this  descrip- 
tion, as  the  only  means  of  ascertaining  what 
may  be  due,  if  anything,  on  the  mortgage. 

Cunningham  v.  Ashley,  45  Cal.  493;  Jor- 
dan t.  Pollock,  14  Ga.  145;  Meeks  v.  Vas- 
sault,  3  Sawy.  206,  Fed.  Cas.  No.  9,393 ; 
Curtis  V.  Herrick,  14  Cal.  119,  73  Am.  Dec. 
632;  Story,  Eq.  PI.  S  163,  and  note;  Tel- 
fair V.  Stead,  2  Cranch,  407,  418,  2  L.  ed. 
320,  324;  Re  Smith,  4  Nev.  254,  97  Am.  Dec. 
531. 

Certainly,  Price  in  his  lifetime  would  have 
had  the  right  to  bring  the  action,  and  under 
§  165,  Stat.  1807,  administrators  have  the 
right  to  maintain  all  actions  which  might 
have  been  maintained  by  or  against  their  re- 
spective testators  or  intestates  in  their  life- 
time. 

Page  v.  Tucker,  54  Cal.  121 ;  Miller  v.  Ho- 
berg,  22  Minn.  249. 

A  mortgagee  in  possession  is  bound  to  ac- 
count for  all  rents,  issues,  and  profits  re- 
ceived by  him,  and  for  all  waste  and  destruc- 
tion of  the  premises,  and  he  must  deduct  the^ 
allowance  for  these  matters  from  the  amount 
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•due  on  his  mortgage.  But  such  allowance  can 

«n]y  be  claimed  either  on  bill   to  foreclose 

•or  bill   to   redeem  against  a  mortgagee   in 

possession,  and  in  possession  as  mortgagee. 

Onderdonk  v.  Gray,  19  N.  J.  Eq.  65; 
M'Cormick  v.  Dighy,  8  Blackf.  99;  Youle  v. 
Richards,  1  N.  J.  Eq.  638,  23  Am.  Dec.  722. 

Mr.  A.  E.  Cheney,  for  respondent: 

The  entry  of  respondent  upon  these  prem- 
ises was  both  wilfully  and  knowingly  made, 
-and  without  the  consent  of  anyone. 

The  trespass  and  waste  being  wilful  and 
without  the  consent  of  Price«  the  defendant 
-stands  in  the  same  relation  thereto  as  a 
stranger.  An  action  at  law  where  the  treri- 
pass  was  committed  will  afford  ample  re- 
lief for  the  real  parties  in  interest. 

There  is  no  legal  reason  in  those  jurtsdic- 
-tions  where  a  mortgage  is  considered  a.s  a 
mere  securityi  and  not  a  conveyance,  why 
the  mortgagor  may  not  maintain  an  action 
4it  law  to  recover  the  damages  for  injury  to 
the  freehold. 

Cline  V.  Rohhins,  112  Cal.  585,  44  Pac. 
1023. 

Not  being  entitled  to  administer  upon  this 
property,  having  no  right  by  virtue  of  his 
•appointment  in  this  state  to  hold  the  posses- 
sion or  di.Htribute  this  estate,  the  appellant 
is  a  stranger  to  the  title  to  this  California 
property,  and  has  no  right  to  redeem  it,  and, 
iiaving  no  right  to  redeem,  he  is  without  any 
^asis  for  claiming  an  equitable  accounting. 

As  each  administrator  represents  a  dif- 
ferent sovereignty,  and  has  jurisdiction  of 
different  estates,  and  is  not  a  party  to  ac- 
tions brought  against  the  representative  of 
his  intestate  in  another  state,  there  is  no 
privity  between  them,  and  a  judgment  for 
or  against  the  defendant  in  this  state  will 
not  be  a  bar  to  a  like  action  by  any  adminis- 
trator who  may  be  appointed  of  this  estate 
in  California.  There  is  no  mutuality,  which 
is  a  requisite  of  all  estoppels. 

1  Woeirner,  American  Law  of  Administra- 
tion, §  158;  8  Am.  k  £ng.  Enc.  Law,  1st  ed. 
p.  427 ;  Stacy  v.  Thrashei',  6  How.  44,  12  L. 
<d.  337;  Taylor  v.  Barron,  35  N.  H.  496; 
Creswell  v.  Slack,  68  Iowa,  113,  26  N.  W. 
42;  Deery  v.  Cray,  5  Wall.  803,  18  L.  ed. 
^55;  2  Pom.  Eq.  Jur.  §  813;  2  Black,  Judgm. 
)  563;  1  Freeman,  Judgm.  §  163;  State  use 
of  Bank  of  Wayne  v.  Fulton  (Tenn.  Ch. 
A  pp.)  49  S.  W.  297;  Johnson  v.  Powers, 
139  U.  S.  156,  35  L.  ed.  112,  11  Sup.  Ct.  Rep. 
■525;  Braithwaite  v.  Harvey,  14  Mont.  208, 
27  L.  R.  A.  and  exhaustive  note,  101,  36  Pac. 
39;  McGarvey  v.  Damall,  134  111.  367,  10 
L.  R.  A.  861,  25  N.  E.  1005. 

Each  state  controls  the  terms  and  con- 
•di tions  upon  which  land  within  its  domain 
may  be  held,  alienated,  and  inherited,  and 
its  tribunal  alone  has  power  to  adjudicate 
its  devolution. 

1  Woemer,  American  Law  of  Administra- 
tion, §9  157.  158,  168;  United  States  v. 
Crosby,  7  Cranch,  115,  3  L.  ed.  287;  M'Cor- 
mick  V.  Sullivant,  10  Wheat  202,  6  L.  ed. 
303;  Sneed  v.  Swing,  5  J.  J.  Marsh.  460,  22 
Am.  Dec.  47;  Cal.  Code  Civ.  Proc.  §  1913;  1 
8tory,  Confl.  L.  fiS  426-428. 
46  L.  R.  A. 


There  is  no  presumption  that  the  statu- 
tory law  of  another  state  is  the  same  as  it 
is  in  this  state. 

Murphy  v.  Collins,  121  Ma«s.  6;  Ellis  v. 
Maxson,  19  Mich.  186,  2  Am.  Rep.  81;  M<>> 
Donald  v.  Mallory,  77  N.  Y.  550,  33  Am.  Rep. 
664;  Hull  v.  Augustine,  23  Wis.  383;  John- 
son V.  Chambers,  12  Ind.  102;  McPike  v. 
McPike,  111  Mo.  216,  20  S.  W.  12;  Lawson, 
Presumptive  Evidence,  rule  82,  p.  370;  1 
Greenl.  Ev.  15th  ed.  §  43,  note  c. 

The  authority  of  Uie  appellant  as  admin- 
istrator of  the  estate  of  Wm.  Price  is  con- 
fined to  the  state  of  his  appointment,  and 
he  has  no  right  to  collect  the  rents  or  profits 
of  land  located  in  California. 

Cal.  Code  Civ.  Proc.  S  1913;  1  Woemer, 
American  Jjaw  of  Administration,  §§  157, 
158,  160,  168;  McPike  v.  McPike,  111  Mo. 
216,  20  S.  W.  12;  Fairchild  v.  Bagel,  54  Ark. 
61,  14  8.  W.  1102;  Smith  v.  Wiley,  22  Ala. 
396,  58  Am.  Dec.  262;  Rutherford  v.  Clark, 
4  Bush,  27;  Low  v.  Burrows,  12  Cal.  188; 
Taylor  v.  Barron,  35  N.  H.  496. 

The  policy  of  the  law  of  both  Nevada  and 
California  requires  that  all  actions  for  in- 
jury to  land,  or  which  affect  the  title  thereto, 
must  be  prosecuted  where  the  lands  are  situ- 
ate. 

Nev.  Gen.  Stat.  S  3040;  Cal.  Code  Civ. 
Proc.  fi  392. 

An  action  in  any  form  to  determine  a 
right  or  interest  in  real  property  must  be 
tried  where  the  property  is  situated. 

Drinkhouse  v.  Spring  Valley  Watenoorks, 
80  Cal.  308,  22  Pac.  252 ;  Sloss  v.  De  Toro, 
77  Cal.  132,  19  Pac.  233;  Baker  v.  Fireman's 
Fund  Ins.  Co.  73  Cal.  182,  14  Pac.  686; 
Marysville  v.  North  Bloomfield  Gravel  Min, 
Co.  66  Cal.  343,  5  Pac.  507. 

The  administrator  can  recover  only  for 
waste  committed  during  the  lifetime  of  Wm. 
Price. 

Nev.  Stat.  1897,  p.  145,  5  166. 

Rents  and  profits  issuing  out  of  real  es- 
tate after  the  death  of  the  owner  are  a  part 
of  the  realty,  and  therefore  pass  to  the  heir 
or  devisee,  and  not  to  the  personal  repre- 
sentative of  the  deceased  owner. 

11  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  841, 
1209,  note,  833,  1208;  Shepard  v.  Manhattan 
R.  Co.  117  N.  Y.  446,  24  N.  E.  30;  Griswold 
V.  Metropolitan  Elev.  R.  Co.  122  N.  Y.  102, 
25  N.  E.  331 ;  1  Washb.  Real  Prop.  152-154. 

No  one  has  a  right  to  red^m  land  from  a 
mortgagee  unless  he  has  an  interest  in  the 
property  itself. 

11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  215, 
note  1. 

The  administrator's  possession  of  the  real 
estate  in  Nevada  is  for  the  protection  of 
creditors,  and  unless  there  are  creditors  the 
heirs  may  recover  possession,  and  there  is  no 
necessity  for  administration. 

Gossage  v.  Croum  Point  Gold  d  Silver  if  in. 
Co.  14  Nev.  153;  Wright  v.  Smith,  19  Nev. 
143,  7  Pac  365;  Beckett  ▼.  Selover,  7  Cal. 
238,  68  Am.  Dec.  237;  Chapman  y.  ffoUtt- 
ter,  42  Cal.  463. 
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Massey,  J.,  delivered  the  opinion  of  the! 
court : 

The  complaint  in  this  action  consists  of 
two  counts.  By  the  first  count  the  appel- 
lant, as  administrator  of  the  estate  of  Will- 
iam Price,  deceased  (appointed  as  such  by 
a  probate  court  of  this  state) ,  seeks  by  a  de- 
cree in  equity  to  have  a  deed  absolute  on 
its  face  to  lands  in  the  state  of  California  de- 
clared a  mortgage,  to  redeem  said  lands  from 
the  same  by  setting  off  against  the  debt  se- 
cured thereby  damages  in  waste  committed 
by  the  respondent  in  possession  thereof  as 
mortgagee  after  the  death  of  the  intestate, 
the  mortgagor,  and  for  a  judgment  over  for 
the  balance  of  the  damages  after  the  satis- 
faction and  discharge  of  the  mortgage  debt. 
By  the  second  count  the  said  appellant  seeks 
a  judgment  against  the  respondent  for  dam- 
ages for  waste  or  trespass  committed  by  the 
respondent,  after  the  death  of  the  intestate, 
to  the  same  lands  in  his  possession  under  the 
deed  absolute  on  its  face,  but  alleged  to  have 
been  given  as  a  mortgage.  The  specific  acts 
coir. plained  of  are  cutting  and  selling  the 
timber  growing  upon  said  lands.  A  demur- 
rer to  the  complaint  was  interposed  and  sus- 
tained. The  appeal  is  from  the  order  sus- 
taining the  demurrer,  and  the  judgment  ren- 
dered thereon. 

Waste,  as  understood  in  law,  is  permanent 
or  lasting  injury  done  or  permitted  to  be 
done  by  the  holder  of  a  particular  estate  to 
the  inheritance,  to  the  prejudice  of  anyone 
who  has  an  interest  in  the  inheritance. 
Dtivall  v.  Waters,  1  Bland,  Ch.  560,  18  Am. 
Dec.  350;  Dooly  v.  Stringham,  4  Uteh,  107, 
7  Pac.  405;  Davenport  v.  Magoon,  13  Or. 
3,  57  Am.  Rep.  1,  4  Pac.  299;  Cooley,  Torts, 
p.  302;  28  Am.  i  Eng.  Knc.  Law,  1st  ed.  p. 
862.  Waste  and  trespass  are  easily  distin- 
guished. Briefly  stated,  waste  is  the  perma- 
nent or  lasting  injury  to  the  estate  by  one 
who  has  not  an  absolute  or  unqualified  title 
thereto.  Trespass  is  an  injury  to  the  estate, 
or  the  use  thereof,  by  one  who  is  a  stranger 
to  the  title.  Duvall  v.  Waters,  1  Bland,  Ch. 
569,  18  Am.  Dec.  350;  Lander  v.  Hall,  69 
Wis.  326,  34  N.  W.  80;  High,  Inj.  3d  ed.  § 
650.  Our  statutes  have  in  no  manner 
changed  the  definition  of  waste  as  above 
given.  W^e  have  also  been  unable  to  find 
any  provision  of  the  statutes  that  in  any 
manner  changes  the  distinction  made  by  the 
authorities  above  cited.  The  only  change 
made  by  the  statute  in  action  for  waste,  if 
it  can  be  called  a  change,  is  found  in  that 
provision  g^vin^  a  right  of  action  to  "any 
person  aggrieved,"  for  waste  committed  by 
a  guardian,  tenant  for  life  or  years,  joint 
tenant,  or  tenant  in  common  of  real  prop- 
erty. Gen.  Stat.  §  3274.  It  will  be  observed 
that  this  section  in  no  manner  changes  the 
rights  of  a  mortgagor  or  mortgagee  in  such 
action  as  they  existed  at  common  law.  At 
common  law  no  person  could  maintain  an 
action  for  waste  but  he  who  had  the  immedi- 
ate estate  of  inheritance,  without  any  inter- 
£osing  vested  freehold.  28  Am.  &  Eng.  Enc. 
aw,  Ist  ed.  p.  904.  Also,  at  common  law  a 
mortgagee  in  possession  as  such  might  com- 
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mit  waste,  unless  he  had  expressly  cove- 
nanted against  it;  but  he  would  be  required 
to  apply  the  timber  cut  to  the  interest  and 
principal  of  the  mortgage  debt,  in  an  action> 
to  foreclose  or  redeem.  2  Greenl.  Cruise,  p. 
Ill ;  Hilliard,  Mortg.  4th  ed.  5  1123;  28  Am. 
&  Eng.  Knc.  Law,  1st  ed.  p.  897;  Hansom  v. 
Deihy,  2  Vern.  392;  M'Cormick  v.  Dighy,  H- 
Blackf.  99;  Onderdonk  v.  Oray,  19  N.  J.  Eq. 
65.  "Although  a  mortgagee  in  fee  in  posses- 
sion has  a  right  at  law  to  commit  any  kind 
of  waste«  because  he  is  there  considered  a» 
the  absolute  owner  of  the  inheritance,  yet 
he  will  be  restrained  in  equity ;  and  the  court 
of  chancery  will  also  decree  an  account  to  be- 
taken of  the  trees  cut  down,  and  direct  the 
produce  to  be  applied  first  in  payment  of  th& 
interest  due  on  the  mortgage,  and  then  in  re- 
ducing the  principal."  2  Greenl.  Cruise,. 
supra.  In  Onderdonk  v.  Oray,  19  N.  J.  Eq. 
65,  it  is  said:  "A  mortgagee  in  possession 
is  bound  to  account  for  all  rents,  issues,  and 
profits  received  by  him,  and  for  all  waste 
and  destruction  of  the  premises,  and  must 
deduct  the  allowance  for  these  matters  from 
the  amount  due  on  his  mortgage;  and  Gray 
has  adopted  the  proper  course  to  entitle  him 
to  such  allowance, — filing  a  cross  bill,  and 
praying  for  such  account,  and  to  be  allowed 
to  redeem  on  paying  the  balance.  But  such 
allowances  can  only  be  claimed  either  on  a 
bill  to  foreclose  or  a  bill  to  redeem  against 
a  mortgagee  in  possession,  and  in  possession 
as  mortgagee.  He  cannot  be  called  to  ac- 
count in  such  suits  for  trespasses  committed 
by  him ;  nor  if  he  is  in  possession  as  a  tenant 
of  the  mortgagor  under  a  lease  from  him, 
which  a  mori^agee  may  take  as  well  as  a 
stranger,  can  the  mortgagor  claim  an  allow- 
ance for  rent  due  on  the  lease  or  waste  com- 
mitted as  a  tenant."  See  also  Guthrie  v. 
Kahle,  46  Pa.  331. 

Keeping  these  general -principles  in  mind,, 
we  come  to  the  main  question  presented  by 
the  averments  in  the  first  count  of  the  com- 
plaint,— the  right  of  the  administrator  to 
maintain  an  action  to  redeem.  Generally 
such  action  can  be  maintained  by  those  wha 
have  an  interest  in  the  mortgaged  premises, 
and  would  be  losers  by  foreclosure.  "Any 
person  who  holds  a  legal  estate  in  the  mort- 
gaged premises,  or  any  part  thereof,  de- 
rived through,  under,  or  in  privity  with  the- 
mortgagor,  and  any  person  holding  either  a 
legal  or  equitable  lien  on  the  premises,  or 
any  part  thereof,  under  or  in  privity  With 
the  mortgagor's  estate,  may  also  in  like  man- 
ner redeem  from  a  prior  mortgage."  Pom. 
Eq.  Jur.  280.  "No  person  can  come  into  a 
court  of  equity  for  a  redemption  of  a  mort- 
gage but  he  who  is  entitled  to  the  legal  es- 
tate of  the  mortgagor,  or  claims  a  subsisting 
interest  under  him.  ...  If  the  respond- 
ents have  shown  no  interest  in  themselves, 
or  a  right  to  redeem  the  mortgage  on  their 
own  account,  or  on  account  of  others  with 
whom  some  connection  is  shown,  and  whose 
interest  they  have  a  right  to  represent,  their 
claims  cannot  be  supported,  notwithstand- 
ing some  other  person  might  have  a  right  to 
enforce  the  same  claim."     Orant  v.  Duane^ 
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9  Johns.  611.  At  common  law  the  real  prop- 
erty of  a  decedent  could  not  be  subjected  to 
the  payment  of  simple-contract  debts,  and 
was  not  subject  to  administration;  but  in 
this,  as  in  nearly  all  of  the  states,  this  rule 
has  been  changed  by  statute,  and  the  real 
property,  while  descending  to  the  heirs,  is 
made  subject  to  the  payment  of  debts  in  the 
course  of  administration,  and  becomes  as- 
sets in  the  hands  of  the  administrator  for 
that  purpose.  Hence  it  has  been  held  that 
the  administrator  may  have  such  an  inter- 
est in  the  lands  of  the  decedent  as  would  en- 
title him  to  redeem,  and  therefore  entitle 
him  to  maintain  such  an  action.  In  one 
case  it  is  said :  "It  is  also  claimed  that  the 
suit  is  improperly  brought  by  the  adminis- 
trator, and  that  the  heirs  should  have  been 
made  parties.  Whether  in  such  cases  the 
heirs  are  ever  necessary  parties,  under  our 
system,  where  the  bill  is  filed  for  redemption, 
or  to  remove  an  alleged  cloud  in  the  shape  of 
an  undischarged  mortgage,  it  is  not  now  im- 
portant to  examine.  .  .  .  The  adminis- 
trator, being  entitled  under  the  statute  to  the 
possession  of  the  lands  of  his  intestate,  has 
such  an  interest  as  entitles  him  to  redeem  or 
to  compel  a  release  of  a  satisfied  mortgage; 
and,  if  the  heirs  would  have  b^en  proper 
parties,  the  decree  is  nevertheless  valid,  in- 
asmuch as  it  does  complete  justice  as  it 
stands,  provided  it  is  sustained  by  the 
proofs."  Eno8  v.  Sutherlandj  11  Mich.  541. 
Discussing  the  same  question  in  another 
case,  the  court  says:  "It  is  said  that  this 
bill  cannot  be  maintained  by  the  administra- 
tor of  Leach.  In  England,  where  the  real 
estate  upon  the  death  of  the  intestate  passes 
directly  to  the  heir,  and  is  not  assets  in  the 
hands  of  the  administrator  for  the  payment 
of  debts,  the  bill  should  be  brought  by  the 
heirs.  But  with  us  the  law  is  different.  The 
action  of  ejectment  is  given  to  the  adminis- 
trator, and  the  heirs  cannot  have  the  action 
until  there  has  been  a  division  of  the  es- 
tate under  a  decree  of  the  probate  court  in 
cases  where  a  division  is  necessary.  It  is 
the  duty  of  the  administrator  to  pay  off  the 
debts  out  of  the  personal  estate,  if  sufficient 
for  that  purpose,  and  prepare  the  estate  for 
distribution  among  the  heirs.  To  discharge 
this  duty  he  must,  of  necessity,  be  permitted 
to  maintain  a  bill  of  this  description,  as  the 
only  means  of  ascertaining  what  may  be  due, 
if  anything,  on  the  mortgage."  Merriam  v. 
Barton,  14  Vt.  513. 

It  will  be  noted  that  the  right  of  the  ad- 
ministrator to  maintain  an  action  to  redeem 
the  intestate's  lands  from  a  mortgage  is 
based  upon  the  express  provisions  of  the  law 
making  the  lands  assets  in  his  hands  to  be 
administered  upon,  and  giving  to  him  the 
right  of  possession  thereof  for  the  purposes 
of  administration.  Notwithstanding  our 
statute  gives  the  administrator  appointed 
thereunder  the  right  of  possession  of  the 
lands  of  the  intestate  not  exempted,  and  the 
right  to'  the  rents,  issues,  and  profits  thereof 
for  the  purpose  of  administration,  and  the 
same  become  assets  in  his  hands  for  the  pay- 
ment of  debts,  it  cannot  be  claimed  or  main- 
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tained  that  he  is  entitled  to  the  possession  of 
lands  in  another  state,  and  under  another 
jurisdiction,  or  that  such  lands  become  as- 
sets in  his  hands  for  the  purposes  of  adminis- 
tration. Discussing  the  power  of  adminis- 
trators, the  supreme  court  of  Iowa  uses  the 
following  language:  "The  administrator 
appointed  in  this  state  derives  his  powers 
from  the  statutes  of  this  state.  He  suc- 
ceeds to  none  of  the  powers  oi^  rights  of  the- 
Pennsylvania  administrator.  His  appoint- 
ment empowers  him  to  collect  such  assets  of 
the  estate  as  may  be  found  in  this  state,  and 
he  may  make  such  disposition  of  them  as  is- 
directed  by  the  laws  of  this  state;  and  he  ia 
not  answerable  for  his  conduct  either  to  the 
foreign  administrator  or  to  the  power  from 
which  his  authority  is  derived,  but  is  in- 
dependent of  both.  There  is  privity  neither 
in  law  nor  estate  between  them,  and  there  is 
no  general  principle  of  law  under  which  it 
can  be  held  that  a  judgment  against  the 
one  is  binding  upon  the  other."  Creswell  v. 
Slack,  68  Iowa,  113,  26  N.  W.  42.  The  Su- 
preme Court  of  the  United  States,  in  John- 
son V.  Powers,  139  U.  S.  160,  35  L.  ed.  114, 
11  Sup.  Ct.  Rep.  526,  discussing  the  same 
question,  quotes  with  approval  from  the 
opinion  of  Mr.  Justice  Grier  in  8ta^  v. 
Thrasher,  6  How.  58,  12  L.  ed.  342,  in  which 
he  uses  the  following  language:  "The  ad- 
ministrator receives  his  authority  from  the 
ordinary  or  other  officer  of  the  government 
where  the  goods  of  the  intestate  are  situate,, 
but  coming  into  such  possession  by  succes- 
sion to  the  intestate,  and  encumbered  with 
the  duty  to  pay  his  debts,  he  is  considered 
ui  law  as  in  privity  with  him,  and  therefore 
l^nd  or  estopped  by  a  judgment  against 
him.  Yet  his  representation  of  his  intestate 
is  a  qualified  one,  and  extends  not  beyond 
the  assets  of  which  the  ordinary  had  juris- 
diction." Johnson  v.  Powers,  139  U.  S. 
160,  35  L.  ed.  114,  11  Sup.  Ct.  Rep.  526.  The 
following  authorities  hold  to  the  same  effect: 
1  Woerner,  American  Law  of  Administra- 
tion, §  158 ;  8  Am.  &  Eng.  Enc.  Law,  Ist  ed. 
p.  427;  Taylor  v.  Barron,  35  N.  H.  496; 
Deery  v.  Cray,  5  Wall.  803,  18  L.  ed.  666; 
Braithwaite  v.  Harvey,  14  Mont.  208,  27  L. 
R.  A.  101,  36  Pac.  39;  State  use  of  Bank  of 
Wayne  v.  Fulton  (Tenn.  Ch.  App.)  49  S.  W. 
297. 

If,  then,  an  action  to  redeem  lands  from  a 
mortgage  by  setting  off  and  applying  dam- 
ages in  waste  committed  by  the  mortgagee 
in  possession  as  such  can  only  be  maintained 
in  an  action  to  foreclose  or  redeem,  and  if 
the  administrator  can  only  maintain  an  ac- 
tion to  redeem  as  to  such  lands  as  are  assets 
in  his  hands  for  the  purpose  of  administra- 
tion, or  of  which  he  is  entitled  to  the  pos- 
session, then  it  cannot  be  claimed  that  he 
has  any  power  or  right  to  maintain  such  ac- 
tion as  to  lands  which  are  not  assets  in  his 
hands,  and  the  possession  of  which  he  is  not 
entitled  to.  Considering  now  the  right  of 
an  administrator  appointed  under  the  law  of 
this  state  to  maintain  an  action  for  damages 
in  the  nature  of  waste  committed  after  the 
death  of  the  intestate  by  a  mortgagee  upoi> 
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the  mortgaged  premisee  situated  in  another 
state,  it  is  clearly  apparent  that,  if  the  rule 
laid  down  in  the  authorities  above  cited  pre- 
vails here,  no  such  authority,  power,  or  right 
exists.  If  such  claim  for  allowance  for  dam- 
ages by  waste  can  be  made  only  in  actions 
to  foreclose  or  redeem  under  the  reason  giv- 
en, then  the  administrator  cannot  maintain 
an  action  for  waste  committed  by  a  mort- 
gagee upon  the  mortgaged  premises  in  an  in- 
dependent action.  It  may  with  show  of  rea- 
son be  claimed  that  the  rights  of  the  mort- 
gagee and  a  mortgagor  with  reference  to  the 
possession  of  the  mortgaged  premises  have 
been  changed  by  our  statute  which  declares 
that  a  moi  tgage  of  real  property  shall  not 
be  deemed  a  conveyance,  whatever  its  terms, 
so  as  to  enable  the  owner  of  a  mortgage  to 
recover  the  possession  of  the  real  property 
without  foreclosure  and  sale.  Gen.  Stat.  9 
3284.  The  mortgagee,  under  the  above  pro- 
Tision,  not  having  the  right  to  recover  the 
possession  of  the  mortgaged  premises  before 
foreclosure  and  sale,  has  no  right  to  the  pos- 
session. Therefore  his  entry  upon  the  mort- 
gaged premises  and  cutting  the  timber  there- 
on were  without  authority  of  law, — a  tres- 
pass for  which  he  should  be  held  liable  in 
damages  to  the  proper  parties  in  a  court  of 
competent  jurisdiction.  If  this  be  the  correct 
view  of  the  law,  then  he  must  be  held  liable 
for  such  damages  under  that  section  of  our 
statute  which  gives  a  right  of  action  to  the 
"owner  of  such  land"  against  any  person  who 
shall  out  down  or  carry  away  any  of  the 
trees  or  timber  thereon  without  lawful  au- 
thority. Gen.  Stat.  S  3276.  Can  it  be 
claimed  under  these  provisions  of  the  ]^yr 
that  the  administrator  appointed  by  the  Wk- 
trict  court  of  this  state  is  in  any  sense  such 
ftn  owner  of  the  lands  situated  in  Califor- 
nia, upon  which  the  respondent,  after  the 
death  of  the  intestate,  committed  the  alleged 
trespass,  as  would  entitle  him,  as  such  ad- 
ministrator, to  maintain  an  action  therefor T 
Tlic  title  of  the  intestate  to  these  lands  upon 
hU  death  vested,  under  our  statute,  in  his 
heirs.  It  certainly  cannot  be  pretended  that 
the  title  to  real  estate  in  Catiforaia  upon  the 
death  of  the  intestate  vested  in  the  adminis- 
trat/>rinthis  state  for  any  purpose  whatever. 
Neither  would  the  law  of  this  state,  under 
the  authorities  cited,  vest  in  the  administra- 
tor the  right  of  possession,  or  the  rif^ht  to  re- 
cover the  possession,  of  the  said  lands.  If  the 
administrator  can  hfive  no  title  to  the  lands  in 
California  by  virtue  of  his  appointment  as  ad- 
ministrator in  this  state, — if  he  is  not  enti- 
tled to  the  possession  of  the  same  under  his 
appointment, — he  can  have  no  right,  title,  or 
interest  whatever  in  them,  and  therefore 
cannot  be  called  the  "owner"  thereof,  in  an5r 
sense  or  meaning  of  that  word.  This  court, 
in  giving  an  interpretation  to  the  word 
''owner"  as  used  in  our  statutes,  has  been 
very  liberal;  holding  that  one  who  had  the 
right  of  possession  to  be  the  owner  thereof. 
For  a  full  and  exhaustive  discussion  of  the 
question,  see  State  v.  Wheeler,  23  Nev.  143, 
44  Pac.  430.  If,  then,  the  administrator 
cannot,  under  these  statutes,  maintain  theac- 
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tion,  we  must  look  to  other  provisions  of  the 
law  to  ascertain  whether  such  authority  is 
given.  By  §§  1C5,  1C6,  pp.  144,  145,  SUt. 
1897,  the  legislature  has  conferred  authority 
upon  administrators  to  maintain  certain  ac- 
tions. In  the  last-named  section  is  found 
authority  to  maintain  actions  for  trespass 
committed  upon  the  real  estate  of  the  de- 
ceased while  living.  The  facts  shown  hera 
do  not  make  a  case  within  this  provision,  and 
the  right  of  the  administrator  to  maintain 
an  action  for  trespass  committed  upon  the 
lands  of  the  deceased  situated  in  this  state 
can  only  arise  by  implication  from  his  right 
to  the  possession,  and  the  rents,  issues,  and 
profits,  as  conferred  by  preceding  sections  of 
the  same  act  ($9  04  and  164),  or  by  giving 
to  the  words  "owner  of  such  lands,"  of 
f  3275,  above  cited,  an  interpretation  that 
would  allow  the  party  entitled  to  the  posses- 
sion of  such  lands  a  right  of  action.  We 
must  therefore  conclude  that  an  administra- 
tor appointed  under  the  laws  of  this  state 
holds  no  such  right,  title,  or  interest  in  and 
to  the  lands  of  his  intestate  situate^  in  an- 
other state  as  would  authorize  him  to  main- 
tain an  action  to  redeem  from  a  mortgage 
thereon  by  setting  off  against  the  mortage 
debt  waste  committed  thereon  by  the  mort- 
gagee in  possession  thereof  as  mortgagee 
after  the  death  of  the  intestate;  nor  has  such 
administrator  such  right,  title,  or  interest  in 
said  lands  as  would  authorize  him  to  recover 
for  such  damage  committed  as  aforesaid; 
nor  has  he  such  power  or  authority  conferred 
by  our  statutes  to  maintain  an  action  for 
damages  in  trespass  committed  by  the  re- 
spondent upon  said  lands  after  the  death  of 
the  intestate.  The  admitted  wrong  is  not 
without  its  proper  remedy,  and  the  right  of 
action  can  be  maintained  by  the  proper  par- 
ties. 

The  judgment  and  order  loUl  he  affirmed. 

Belknap,  J.,  concurs. 

Bonnlfield,  Ch.  J.,  dissenting; 

A  demurrer  to  the  plaintiff's  complaint 
was  sustained  by  the  district  court  on  the 
grounds  that  said  complaint  "does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion in  favor  of  the  plaintiff  and  against  the 
defendant."  Judgment  was  given  to  the  ef- 
fect that  the  plaintiff  recover  nothing  from 
the  defendant,  and  that  the  defendant  recov- 
er his  costs  of  the  plaintiff,  taxed  at  the 
sum  of  $3.  This  appeal  is  taken  from  the 
judgment  and  from  the  order  sustaining  the 
demurrer. 

It  appears  from  the  complaint  that  said 
Willianf  Price  died  intestate  in  October, 
1897,  at  Washoe  county,  state  of  Nevada, 
the  place  of  his  residence;  that  said  Albert 
F.  Price  was  duly  appointed  administrator 
of  the  estate  of  said  deceased  by  the  district 
court  of  said  county,  and  that  he  duly  quali- 
fied and  entered  upon  his  duties  as  sucn  ad* 
ministrator;  that  in  the  year  1804  said  Will- 
iam Price  borrowed  $1,000  of  the  defendant* 
a  resident  of  said  county,  and  then  and  there 
executed  to  defendant  his  promissory  note 
therefor,  and  thereupon,  to  secure  the  pay- 
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.ment  of  said  note,  executed  to  the  defendant 
A  mortgage  on  a  certain  section  of  timber 
land  belonging  to  said  Price,  containing  640 
acres,  and  situated  in  Nevada  county,  state 
of  California;  that  in  January,  1897,  de- 
fault having  been  made  in  the  pajrment  of 
.«aid  note.  Price,  at  the  request  of  the  defend- 
ant, executed  and  delivered  to  him,  at  said 
Washoe  county,  a  deed  of  conveyance  for  said 
land  and  premises;  that  said  deed  was  abso* 
lute  in  form,  but  executed  by  Price  and  re- 
•ceived  by  the  defendant  only  as  security  to 
■secure  the  payment  of  said  promissory  note, 
and  other  sums  advanced  by  defendant  on 
■account  of  said  land ;  that  said  deed  was  duly 
recorded  in  the  office  of  the  county  recorder 
•of  said  Nevada  county,  state  of  California, 
on  the  9th  day  of  January,  1897;  that  at 
the  time  of  the  execution  of  said  deed  and  at 
the  date  of  the  death  of  William  Price  said 
land  waa  heavily  timbered  with  trees  suit- 
:able  for  the  manufacture  of  lumber,  sawed 
timbers,  and  firewood;  that  said  land,  with 
the  timber  standing  thereon,  was  worth  at 
-said  dates  $12,000;  that  the  defendant,  since 
the  death  of  said  Price,  and  without  the  per- 
mission of  anyone  representing  said  estate, 
and  without  authority  from  any  source,  wil- 
fully entered  upon  said  land,  erected  thereon 
a  sawmill,  cut  down  a  large  number  of  the 
trees  standing  on  said  land,  manufactured 
the  same  into  lumber  and  sawed  timbers,  re- 
moved and  carried  said  lumber  and  sawed 
timbers  away  from  said  land,  and  converted 
the  same  to  his  own  use;  that  said  lumber 
and  timbers  manufactured,  removed,  carried, 
and  converted  as  aforesaid  by  the  defendant 
were  and  are  of  the  net  value  of  $6,000;  that 
there  is  due  the  defendant  on  said  promis- 
sory note,  and  for  certain  payments  made  by 
the  defendant  on  account  of  said  land,  the 
«um  only  of  $1,700  in  the  aggregate.  The 
plaintiff  prays  for  judgment  for  treble  the 
«aid  sum  of  $6,000,  less  the  said  sum  of  $1,- 
700,  and  for  costs  of  suit,  for  a  decree  re- 
quiring the  defendant  to  surrender  to  plain- 
tiff said  promissory  note,  and  to  execute, 
acknowledge,  and  deliver  to  him,  as  such  ad- 
ministrator, a  conveyance  of  said  land,  and 
for  general  relief. 

It  is  said  in  the  decision  on  demurrer: 
"This  is  an  action  on  the  part  of  Albert  F. 
Price,  as  administrator, of  the  estate  of  Wil- 
liam E.  Price,  deceased,  appointed  in  the  dis- 
trict court  of  the  second  judicial  district  of 
the  state  of  Nevada,  in  and  for  Washoe  coun- 
ty, against  M.  E.  Ward,  a  resident  of  this 
jurisdiction,  to  obtain  a  decree  of  this  eourt 
declaring  a  deed  executed  in  this  jurisdiction 
by  William  E.  Price,  in  his  lifetime,  of  prop- 
erty situated  in  Sierra  [Nevada]  county, 
state  of  California,  a  mortgage;  to  compel  a 
conveyance  of  said  property  to  said  Albert  F. 
Price,  as  administrator ;  and  for  triple  dam- 
ages for  waste  committed  on  said  property 
by  said  defendant."  It  is  further  said :  "Tak- 
ing all  of  the  allegations  of  the  complaint  as 
true,  it  simply  amounts  to  a  declaration  that 
this  property  is  the  property  of  the  estate  of 
'William  Price,  deceased,  in  the  state  of  Cal- 
ifornia, subject  to  administration  in  that 
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^tate,  and  gives  a  right  of  action,  not  to  the 
administrator  appointed  in  the  state  of  Ne- 
vada, but  to  the  administrator  appointed,  or 
that  should  be  appointed,  in  the  state  of  Cal- 
ifornia. The  claim  for  damages  for  waste 
rests  upon  the  same  basis." 

That  this  deed,  in  effect,  is  simply  a  mort- 
gage, under  the  allegations  of  the  complaint, 
is  not  controverted,  and  needs  no  citation  of 
authorities.  That  someone  is  entitled  to  a 
decree  declaring  it  to  be  a  mortgage  seems 
clear.  It  seems  clear  that  the  defendant  is 
liable  to  account  to  someone,  in  some  court, 
for  the  net  value  of  said  lumber  and  sawed 
timber  that  he  removed  from  the  mortgaged 
premises  and  converted  to  his  own  use,  al- 
leged to  be  the  sum  of  $6,000.  It  likewise 
appears  that  someone  is  entitled  to  a  per- 
sonal judgment  against  the  defendant  for  the 
difference  between  said  net*  value  of  $6,000 
and  said  $1,700  due  from  said  estate  to  de- 
fendant, and  to  a  conveyance  of  said  land 
from  the  defendant,  so  as  to  put  the  title  in 
the  true  owner,  the  estate  of  William  Price, 
and  to  have  said  promissory  note  given  up. 
To  recover  the  net  value  of  said  property  so 
converted,  or  a  judgment  for  the  difference 
between  said  value  and  the  $1,700  due  the 
defendant,  the  action  would  have  to  be  pros- 
ecuted in  a  court  having  jurisdiction  of  the 
person  of  the  defendant.  No  court  in  the 
state  of  California  can  acauire  jurisdiction 
of  the  person  of  the  defendant  in  the  state 
of  Nevada,  the  place  of  his  residence,  by  the 
service  in  this  state  of  any  process  or  notice 
that  it  may  issue.  We  cannot  presume  that 
the  defendant  would  voluntarily  appear  in 
such  a<rtion  and  submit  his  person  to  the 
jurisdiction  of  such  court.  An  administra- 
tor appointed  in  California  could  not  main- 
tain such  an  action  in  a  court  in  the  state  of 
Nevada.  If  such  action  cannot  be  main- 
tained in  a  Nevada  court,  then  the  defendant 
may  retain  said  lumber  and  timber,  or  the 
proceeds  of  the  sale  thereof,  to  his  own  use, 
although,  as  shown  by  the  complaint  and  ad- 
mitted by  the  defendant,  as  the  case  now 
stands  the  same  is  not  his  property.  In  Ed- 
wards V.  Ballard,  14  La.  Ann.  362,  it  is  held 
that,  although  no  real  action  would  lie  in 
Louisiana  for  lands  sold  in  Mississippi,  yet 
a  suit  brought  to  recover  the  proceeds  of 
those  lands  from  a  defendant  domiciled  in 
Louisiana  would  fall  within  the  jurisdiction 
of  the  Louisiana  courts.  In  most  of  the 
states,  under  the  comihon  law  and  the  stat- 
utes, the  real  estate  of  the  deceased  person 
descends  directly  to  the  heir  or  devisee,  with- 
out passing  through  the  custody  of  the  ex- 
ecutor or  administrator.  Upon  this  rule 
counsel  seems  to  base  his  contention  that  the 
plaintiff  could  not  maintain  an  action 
against  the  defendant  on  any  cause  accruing 
with  respect  to  real  estate  after  the  death  of 
the  intestate,  even  though  the  property  was 
situated  in  this  state;  that  the  right  of  ac- 
tion would  belong  solely  to  the  heir  or  dev- 
isee. But  in  several  of  the  states,  includ- 
ing Nevada,  California,  Alabama,  and  Min- 
nesota, the  personal  representative  is  en- 
titled to  the  possession  and  control,  for  th« 
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purpose  and  during  the  term  of  the  adminis* 
tration,  of  the  real  as  well  as  the  personal 
property  of  the  decedent.  Woerner,  Ameri- 
can Ijaw  of  Administration,  §  337;  Stat. 
1897,  p.  119.  For  particular  purposes  the 
letters  of  administration  relate  back  to  the 
time  of  the  death  of  the  intestate,  and  vest 
the  property  in  the  administrator  from  that 
time.  On  this  principle  an  administrator 
may  maintain  trespass  for  injuries  to  the 
goods  of  the  intestate  committed  after  such 
death,  and  before  his  appointment.  Woer- 
ner, American  Law  of  Administration,  §  173. 
And  where  the  administrator,  under  the  stat- 
ute, is  put  into  possession  of  the  real  estate 
as  well  as  the  personal  estate,  any  action 
necessary  to  protect  the  same  against  wrong- 
doers, or  to  recover  damages  for  injuries 
thereto,  including  ejectment  for  possession, 
must  lie  in  favor  of  the  administrator.  Id. 
S  293,  and  cases  cited  in  note  2.  When  he 
has  properly  asserted  his  right  to  the  posses- 
sion, he  may  maintain  possessory  action  in 
his  own  name,  even  against  the  heirs  or  devi- 
sees, or  recover  the  rents,  incomes,  or  profits, 
or  for  injury  to  the  land  or  anything  sev- 
ered from  it,  or  for  injuries  committed 
before  he  took  possession,  and  after  the 
death  of  the  decedent.  Id.  §  337.  "An  ex- 
ecutor or  administrator  may  maintain  an  ac- 
tion to  recover  timber  logs  cut  and  removed 
by  a  trespasser  from  the  lands  of  the  estate, 
although  the  heir  or  devisee  may  also  main- 
tain an  action  on  failure  of  the  personal  rep- 
resentative to  assert  his  statutory  rights." 
Leathcrtcood  v.  Hullivan,  81  Ala.  458,  1  So. 
718.  "A  personal  representative  who  has 
taken  possession  of  the  real  estate  of  his  de- 
cedent can  maintain  an  action  for  injuries 
to  such  realty  committed  post  mortem  dece- 
dentis.  This  is  so  even  if  the  injuries  were 
committed  before  he  took  possession,  and 
before  his  letters  of  administration  were 
granted."  Noon  v.  Finnegan,  32  Minn.  81, 
19  N.  W.  391.  "If  the  premises  are  vacant 
and  unoccupied,  the  bringing  of  such  action 
would  be  equivalent  to  taking  possession." 
Id.  29  Minn.  418,  13  N.  W.  197.  "The 
whole  estate,  real  and  personal,  under  our 
system,  is  assets,  and  may  be,  if  required, 
applied  to  the  iiajrment  of  the  debts  of  the 
estate."  Washington  v.  Black,  83  Cal.  296, 
23  Pac.  300.  I  think  said  contention  of 
counsel,  and  the  inference  sought  to  be 
drawn  therefrom  against  the  rights  of  the 
administrator  in  this  case,  are  without 
merit. 

It  is  argued  by  the  trial  court  and  by  coun- 
sel that  a  docree  declaring  said  deed  to  be  a 
nr.ortgage.  and  requiring  the  defendant  to  ex- 
ecute a  deed  to  the  plaintiff  by  the  district 
court  of  Washoe  county,  would  be  meddling 
or  interfering  with  the  devolution  of  the 
property  of  the  estate  in  the  state  where  it 
is  located,  and  that  the  courts  of  that  state 
would  disregard  such  decree  and  deed,  and 
that  the  defendant  would  be  still  liable  to  an 
action  for  waste  by  an  administrator  ap- 
pointed in  California.  The  answer  to  this 
contention  is:  First.  That  such  deed  would 
in  no  manner  meddle  with  the  devolution  of 
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the  property  of  the  estate  situated  in  Cali- 
fornia, or  interfere  with  the  administration' 
of  the  estate  there.  A  deed  from  the  defend- 
ant to  the  plaintiff  as  administrator  would, 
simply  take  the  title  out  of  the  defendant 
and  place  it  in  the  plaintiff  as  administra- 
tor, showing  that  the  property  belonged  t^* 
the  estate  of  the  deceased,  whereas  it  now  ap- 
pears of  record  in  the  recorder's  office  of  Ne- 
vada county,  California,  to  belong  to  the  de- 
fendant. It  would  form  the  basis  for,  and 
facilitate,  the  administration  of  the  estate  of 
William  Price  in  that  state.  Second.  There 
would  be  no  occasion  for  the  administrator,, 
when  appointed  in  California,  to  bring  a  suit 
to  have  said  deed  to  the  defendant  decreed 
to  be  a  mortgage,  and  thus  determine  tho* 
true  ownership  of  said  land.  Third.  Such 
administrator  could  not  recover  judgment 
against  the  defendant  for  waste,  or  for  the- 
value  of  said  lumber  and  timbers  converted 
as  aforesaid,  unless  the  defendant  volunta- 
rily placed  himself  within  the  jurisdiction  of 
a  California  coui*t.  The  contention  that  the- 
courts  of  California  would  pay  no  attention 
whatever  to.  any  such  deed  from  the  defend- 
ant is  simply  an  assumption  of  counsel.  It 
seems  well  established  by  the  authorities- 
cited  by  appellant^s  counsel  that,  when  the 
court  has  acquired  jurisdiction  of  the  parties 
in  a  matter  of  proper  equitable  cognizance, 
it  may,  by  acting  in  personam,  compel  tho 
conveyance  of  interests  in  real  property,  and 
administer  other  relief  in  the  furtherance  of 
justice,  notwithstanding  the  property  or  in- 
terest involved  may  be  situated  without  the- 
state.  From  the  allegations  of  the  com- 
plaint, it  appears  that  the  defendant  has  un- 
lawfully appropriated  a  portion  of  said  prop- 
erty of  said  estate.  The  deed  prayed  for 
would  be  a  means  to  prevent  further  unlaw- 
ful appropriation,  and  preserve  the  re- 
mainder of  said  property  to  said  estate,, 
which  equity  and  good  conscience  demand. 
That  the  complaint  shows  that  someone  i» 
entitled  at  least  to  recover  a  personal  judg- 
ment against  the  defendant  for  naid  value  of 
said  lumber  and  timbers,  less  the  said  sum 
due  the  defendant,  and  a  decree  declaring 
that  said  deed  to  defendant  is  a  mortgage, 
and  requiring  him  to  execute  a  deed  to  said 
land,  and  to  give  up  said  promissory  note.  I 
think  cannot  be  reasonably  disputed.  The 
vital  question  in  the  case  is,  Is  the  plaintiff" 
entitled  to  such  a  judgment  and  decree?  If 
BO,  he  can  prosecute  this  action  therefor. 
The  monej's  collected  on  such  judgment  by" 
the  plaintiff  would  properly  be  assets  of  said 
estate,  and  subject  to  the  payment  of  resi- 
dent and  nonresident  creditors  of  the  in- 
testate who  have  presented,  or  who  may  pre- 
sent, their  claims  in  pursuance  of  the  provi- 
sions of  the  statute.  The  policy  of  the  law- 
in  every  state  is  to  subject  all  the  property 
of  the  decedent,  real  and  personal,  to  the 
payment  of  the  creditors  of  the  decedent,  ex- 
cept certain  reasonable  exemptions  for  the 
benefit  of  his  family.  If  the  plaintiff  cannot 
maintain  this  action  to  recover  such  judg- 
ment, then  the  heirs  alone  may  sue  the  de- 
fendant, and  recover  the  value  of  said  luni- 
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ber  and  timber  for  their  own  use,  and  de- 
prive all  of  said  creditors  thereof,  in  con- 
travention of  said  policy;  for,  if  the  admin- 
istrator could  compel  the  heirs  ta  account 
for  the  moneys  collected  of  the  defendant  for 
the  value  of  said  property,  I  see  no  reason 
why  he  may  not  maintain  the  action  against 
the  defendant  for  said  value.  Such  judg- 
ment in  favor  of  the  plaintiff  would  inure  to 
the  benefit  of  all  creditors  of  the  deceased, 
and  to  all  his  heirs,  in  the  manner  contem- 


plated by  the  law,  and  would  be  no  injury  to 
anyone.  And  the  deed  prayed  for  would 
benefit  .all  parties  who  have  any  interest  in 
the  estate  situated  in  California,  by  placing 
the  title  beyond  dispute  in  the  estate  there, 
and  thus  aid  in  the  prompt  administration 
thereof,  while,  as  I  think  I  have  shown 
above^  the  defendant  can  be  in  no  manner  in- 
jured in  any  of  his  rights  or  subjected  to  a 
second  recovery  for  the  value  of  said  proper- 
ty so  converted  by  him. 
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The  UabilttT  of  m.  stockholder  to 
creditors  of  a  Kansas  corporation,  to  an 
extent  eqaal  to  the  amoant  of  his  stock,  is 
not  contractual,  but  statutory,  and  not  en- 
forceable in  another  state. 

A  CAvae  of  action  to  enforce  m.  lln- 
hlllty  created  solely  by  statute  is  local,  and 
can  be  enforced  only  in  that  state. 

Comity  doea  not  reaulre  the  en- 
forcement of  a  liability  of  a  stockholder 
in  a  foreign  corporation  to  its  creditors,  in 
an  amount  equal  to  the  amount  of  his  stock, — 
especially  where  the  laws  of  the  forum  in  re- 
spect to  a  stockholder's  liability  are  essen- 
tially diflCerent,  since  there  is  no  way  in  which 
the  obligation  can  be  so  enforced  as  to  se- 
cure substantial  justice. 

(July  28,  1800.) 

BfLL  to  enforce  the  statutory  liability  of 
defendant  as  a  stockholder  in  an  insol- 
vent Kansas  corporation.    Dismisaed, 

The  bill  alleged  that  plaintiff  had  recov- 
ered a  judgment  in  the  state  of  Kansas 
against  the  Corn  State  Bank,  a  corporation 
under  the  laws  of  that  state,  and  that  exe- 
cution thereon  had  been  returned  unsatis- 
fied ;  that  defendant  was  stockholder  in  that 
bank. 

Kansas  Const,  art.  12,  §  2,  provides  as 
follows:  "Dues  from  corporations  shall  he 
secured  by  individual  liability  of  the  stock- 
holders to  an  additional  amount  equal  to  the 
stock  owned  by  each  stockholder,  and  such 
other  means  as  shall  be  provided  by  law ;  but 
Ruch  individual  liabilities  shall  not  apply  to 
railroad  corporations,  nor  corporations  for 
religious  or  charitable  purposes." 

.Kansas  Gen.  Stat.  1889,  1[  1192,  provides 
a«  follows:  "If  any  execution  shall  have 
been  issued  against  the  property  or  effects 
of  a  corporation,  except  a  railway  or  a  re- 
ligious or  charitable  corporation,  and  there 
cannot  be  found  any  property  whereon  to 


levy  such  execution,  then  execution  may  be 
issued  against  any  of  the  stockholders,  to  an 
extent  equal  in  amount  to  the  amount  of 
stock  by  him  or  her  owned,  together  with  any 
amount  unpaid  thereon;  but  no  execution 
shall  issue  against  any  stockholder  except 
upon  an  order  of  the  court  in  which  the  ac- 
tion, suit,  or  other  proceeding  shall  have 
been  brought  or  instituted,  mi^e  upon  mo- 
tion in  open  court,  after  reasonable  notice 
in  writing  to  the  person  or  persons  sought 
to  be  charged;  and,  upon  such  motion,  such 
court  may  order  execution  to  issue  accord- 
ingly; or  the  plaintiff  in  the  execution  may 
proceed  by  action  to  charge  the  stockholders 
with  the  amount  of  his  judgment." 

Mr,  Samuel  W.  Emery,  for  plaintiff: 

The  taking  of  stock  by  the  defendant  in  the 
Corn  State  Bank  created  an  implied  and  con- 
tinuing contract  on  his  part  with  all  who 
were  or  might  become,  while  he  was  a  stock- 
holder, creditors  of  the  bank ;  that  he  would 
pay  to  such  creditor  so  much  of  $500  as 
might  be  necessary  to  satisfy  any  demand  of 
the  creditor  against  the  corporation,  the  cred- 
itor first  having  procured  judgment  against 
the  corporation,  and  the  judgment  remaining 
unsatisfied. 

Kan.  Const,  art.  12,  S  2;  E^n.  Gen.  Stat. 
1889,  §  1192:  Hoxcell  v.  Manglesdorf,  33 
Kan.  194,  5  Pac.  759;  Bentig  v.  James,  22 
Kan.  326;  McClelland  v.  Cragun,  54  Kan. 
601,  38  Pac.  776;  Hoyt  v.  Bunker,  50  Kan. 
674.  32  Pac.  126. 

The  highest  court  of  Kansas  in  passins 
upon  the  provisions  of  its  Constitution  and 
statutes,  which  are  material  here,  has  held, 
and  now  holds,  that  the  provision  of  its  Con- 
stitution is  self-executing,  that  the  liability 
created  is  contractual,  and  that  where  the 
creditor  has  an  unsatisfied  judgment  against 
the  corporation  he  may  bring  his  action 
against  any  stockholder,  and  recover  judg- 
ment against  him  for  the  amount  of  his 
debt,  to  the  extent  of  the  par  value  of  de- 
fendant's stock. 

Bowell  V.  Manglesdorf,  33  Kan.  194,  5 
Pac.  759. 

Such    liability  being    contractual,   it   is 


Note. — As  to  the  enforceability  of  a  stock- 
holder's liability  outside  of  the  jurisdiction  in 
which  the  corporation  is  created,  see  note  to 
Cnshlng  v.  Perot  (Pa.)  34  L.  R.  A.  737:  and 
the  later  eases  of  Ferguson  v.  Sherman  (Cal.) 
46  L.  R.  A. 

See  also  47  L.  R.  A.  725. 


37  L.  B.  A.  622;  Hancock  Nat.  Bank  v.  Ellis 
(Mass.)  42  L.  R.  A.  396;  Bell  v.  Tarwell  (111.) 
42  L.  R.  A.  804;  and  Stoddard  v.  Lorn  (N.  T.) 
45  L.  R.  A.  551. 
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transitory  and  may  be  enforced  outside  of 
Kansas. 

Bagley  r.  Tyler,  43  Mo.  App.  195 ;  Aldrich 
V.  Anchor  Coal  Co.  24  Or.  32,  32  Pac.  756; 
Paine  v.  Stewart,  33  Conn.  516;  Aultman'B 
Appeal,  98  Pa.  505;  Flash  v.  Conn,  16  Fla. 
428,  26  Am.  Rep.  721 ;  Hodgson  v.  Cheever, 
8  Mo.  App.  318;  McVickar  v.  Jones,  70  Fed. 
Rep.  754:  Flash  v.  Conn,  109  U.  S.  371,  27 
L.  ed.  9C6,  3  Sup.  Ct.  Rep.  263;  Rhodes  v. 
United  States  Nat.  Bank,  24  U.  S.  App.  607, 
66  Fed.  Rep.  512,  13  C.  C.  A.  612,  34  L.  R. 
A.  742;  Guemey  v.  Moore,  131  Mo.  650,  32 
S.  W.  1132;  Hancock  Nat.  Bank  v.  Ellis,  166 
Mass.  414,  44  N.  E.  349,  51  N.  E.  207 ;  Fer- 
guson V.  Sherman,  116  Cal.  169,  37  L.  R.  A. 
622,  47  Pac.  1023;  Abbey  v.  W.  B.  Grimes 
Dry  Goods  Co.  44  Kan.  415,  24  Pac.  426. 

The  force  and  effect  of  the  contract  are 
governed  by  the  lex  loci. 

Bliss  V.  Brainard,  41  N.  H.  256;  Low  v. 
Connecticut  d  P.  Rivers  R.  Co.  45  N.  H.  370; 
Rogers  v.  Allen,  47  N.  H.  529. 

When  parties  contract  in  a  state  or  coun- 
try they  contract  with  reference  to  its  laws, 
whether  known  to  them  or  not,  and  the  laws 
become  a  part  of,  and  regulate,  modify,  or 
control  the  contract. 

Rogers  v.  Allen,  47  N.  H.  529. 

It  is  not  a  new  thing  for  this  court  to  en- 
force the  rule  that  the  lew  loci  governs  the 
contract  ox  liability. 

Hill  V.  Spear,  50  N.  H.  253,  9  Am.  Rep. 
205;  Boothby  v.  Plaisted,  51  N.  H.  436,  12 
Am.  Rep.  140;  Coining  v.  Abbott,  54  N.  H. 
460 ;  Fuller  v.  Leet,  59  N.  H.  163. 

Mr,  Jame«  W.  Bemiek,  representing 
other  persons  having  similar  claims,  by 
leave  of  court  also  filed  a  brief: 

One  who  subscribes  for  stock  in  a  corpo- 
ration, wherever  his  own  residence  may  be, 
offers,  by  the  very  act  of  uniting  himself 
with  the  corporation,  to  become  liable  for  the 
debts  of  the  corporation  in  the  manner  and 
to  the  extent  provided  by  the  law  of  its 
domicil,  as  fully  as  if  such  law  were  made 
a  part  of  the  contract  of  subscription. 

Parties  who  contract  with  the  corporation 
contract  upon  the  faith  of  this  liability  held 
out  as  their  security,  and  the  offer  of  the 
stockholder,  being  thereby  accepted,  ripens 
into  a  binding  contract  as  truly  to  all  moral 
and  legal  intent  as  though  each  stockholder 
had  given  to  each  creditor  an  express  writ^ 
ten  agreement  to  the  same  effect. 

2  Morawetz,  Priv.  Corp.  870,  871,  872;  3 
Thomp.  Corp.  §  3056;  Cook,  Stock  &  Stock- 
holders, 223 ;  Bell  v.  Fanoell,  176  111.  489,  42 
L.  R.  A.  804,  52  N.  E.  346;  Hancock  Nat. 
Bank  v.  EUis,  166  Mass.  414,  44  N.  E.  349, 
61  N.  E.  207;  Western  Nat.  Bank  v.  Law- 
rence (Mich.)  76  N.  W.  105;  Morris  y.  Glenn, 
87  Ala,  628,  7  So.  90;  First  Nat.  Bank  v. 
Gustin  Minerva  Consol.  Min.  Co.  42  Minn. 
327,  6  L.  R.  A.  676,  44  N.  W.  198;  Bagley 
V.  Tyler,  43  Mo.  App.  195 ;  Guemey  v.  Moore, 
131  Mo.  650,  32  S.  W.  1132;  Ferguson  v. 
Sherman,  116  Cal.  169,  37  L.  R.  A.  622,  47 
Pac.  1023 ;  Norris  v.  Wrenschall,  34  Md.  492 ; 
Aultman*s  Appeal,  98  Pa.  515;  Gushing  v. 
Perot,  175  Pa.  66,  34  L.  R.  A.  737,  34  Atl. 
447 ;  Hicks  v.  Bums,  38  N.  H.  141 ;  Howell 
46  L.  R.  A. 


Y.  Manglesdorf,  33  Kan.  199,  5  Pac.  759; 
Hawthorne  v.  Calef,  2  Wall.  10,  17  L.  ed. 
776;  Canol  v.  Green,  92  U.  S.  509,  23  L. 
cd.  738;  Flash  v.  Conn,  109  U.  S.  371,  27  L. 
ed.  966,  3  Sup.  Ct.  Rep.  263;  Payson  v.  With- 
ers, 5  Biss.  269,  Fed.  Cas.  No.  10,864;  Mor- 
ley  V.  Tliaycr,  3  Fed.  Rep.  737;  Cuykendall 
V.  Miles,  10  Fed.  Rep.  342;  Bank  of  North 
America  v.  Rindge,  57  Fed.  Rep.  279 ;  Rhodes 
V.  United  States  Nat.  Bank,  24  U.  S.  App. 
607,  66  Fed.  Rep.  512,  13  C.  C.  A.  612,  34  L. 
R.  A.  742;  McVickar  v.  Jones,  70  Fed.  Rep. 
754;  Auer  v.  Lombard,  33  U.  S.  App.  438,  72 
Fed.  Rep.  209,  19  C.  C.  A.  72;  National  Bank 
V.  Whitman,  76  Fed.  Rep.  697;  American 
Freehold  Land  Mortg.  Co.  v.  Woodworth,  79 
Fed.  Rep.  951;  Hutchings  v.  Lampson,  82 
Fed.  Rep.  960;  Whitman  v.  National  Bank, 
51  U.  S.  App.  636,  83  Fed.  Rep.  288,  28  C.  C. 
A.  404 ;  Mechanics*  Sav.  Bank  v.  Fidelity  Ins. 
Trust  d  S.  D.  Co.  87  Fed.  Rep.  113;  Sohiffer 
V.  Columbia  College,  87  Fed..  Rep.  166; 
Brunsunck  Terminal  Co.  v.  National  Bank, 
88  Fed.  Rep.  607;  Dexter  v.  Edmands,  89 
Fed.  Rep.  473;  Kisseberth  v.  Prescott,  91 
Fed.  Rep.  613;  Hale  v.  Hardon,  95  Fed.  Rep. 

"^  AT 

Some  courts  have  held  that  the  liability 
thus  created  is  a  primary  and  original  ooli- 
gation,  like  that  resting  upon  the  members 
of  a  partnership,  differing  only  in  the  fact 
that  the  liability  is  limited  in  amount  and 
conditioned  upon  the  insolvency  of  the  cor- 
poration. 

Paine  v.  Stewart,  33  Conn.  616;  Abbey  v. 
W.  B.  Grimes  Dry  Goods  Co.  44  Kan.  415, 
24  Pac.  426;  Bagley  v.  Tyler,  43  Mo.  App. 
195;  Coming  v.  McCullough,  1  N.  Y.  47,  49 
Am.  Dec.  287;  Moss  v.  Averell,lO  ^.Y.459; 
Flash  V.  Conn,  109  U.  S.  371,  27  L.  ed.  966, 
3  Sup.  Ct.  Rep.  263. 

Other  courts  have  held  that  it  is  in  the 
nature  of  a  guaranty. 

Chesley  v.  Pierce,  32  N.  H.  388 ;  Hicks  v. 
Bums,  38  N.  H.  141;  Moss  v.  McCullough,  5 
Hill,  131 ;  Patterson  v.  Wyomisaing  Mfg.  Co. 
40  Pa.  117;  Hanson  v.  Donkersley,  37  Mich. 
184;  Thompson  v.  Reno  Sav.  Bank,  19  Nev. 
103,  7  Pac.  68,  3  Am.  St.  Rep.  348,  note; 
Morawetz,  Priv.  Corp.  879 ;  Taylor,  Corp.  15. 

Messrs.  Frink  ft  Marrln  for  defendant. 

Blodgett,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  question  submitted  is  whether  the 
plaintiffs'  bill  (or  action  at  law,  if  they  are 
permitted  to  amend)  con  be  maintained;  or, 
in  other  words,  whether  a  cause  of  action  un- 
known to  the  common  law,  and  which  exists 
only  by  reason  of  a  local  law  of  the  state  of 
Kansas,  can,  or  ought  to,  be  enforced  in  this 
jurisdiction.  The  several  states  of  the  Union 
do  not  stand,  in  their  relations  to  each  other, 
altogether  like  foreign  countries.  They  are 
all  subject  in  many  respects  to  a  superior 
sovereignty,  and  to  numerous  laws  conunon 
to  all  of  them.  They  are  in  various  ways 
mutually  dependent  upon  each  other.  To  a 
large  extent  their  interests  are  common. 
Their  personal  and  commercial  intercourse 
is  constant,  and  without  restriction.  Their 
political  and  business  relations  are  equall/ 
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iniiinate.  Many  of  their  relative  rights  and 
duties  are  declared  by  a  "carefully  prepared 
instrument/'  which  controls  them  all.  They 
are  not  several  or  foreign,  but  united,  states. 
Nevertheless,  each  state  is  a  sovereign  state, 
except  only  as  it  is  subject  to  the  Federal 
Constitution,  under  which,  for  all  purposes 
embraced  in  itj  ''the  states  and  the  citizens 
thereof  are  one,  united  under  the  same  sov- 
ereign authority,  and  governed  by  the  same 
laws.  In  all  other  respects,  the  states  are 
necessarily  foreign  to  and  independent  of 
each  other,  their  Constitutions  and  forms  of 
government  being,  although  republican,  al- 
together different,  as  are  their  laws  and  in- 
stitutions {Bank  of  Augusta  v.  Earle,  13 
Pet  519,  584,  10  L.  ed.  274,  305)  ;  and 
their  acts  have,  consequently,  no  extrater- 
ritorial authority."  Sedgw.  Stat.  A,  Const.  L. 
60 ;  Bktnohard  v.  Russell,  13  Mass.  1,  7  Am. 
Dec.  106.  Such  being  the  relation  and  po- 
sition of  the  states  in  regard  to  each  other, 
a  uniformity  of  state  laws  is  universally  rec- 
ognized as  desirable,  but  has  hitherto  been 
found  impracticable.  There  is  no  reason- 
able probability  of  such  uniformity  in  the 
immediate  future  through  the  action  of  the 
states.  It  is  in  fact  apparent  that  by  rea- 
son of  their  location,  the  peculiarities  of 
their  soil  and  climate,  the  character  of  their 
people,  their  business  and  commercial  inter- 
ests, and  a  multitude  of  other  conditions  and 
circumstailces,  a  law  beneficial  in  one  state 
might  be  injurious  in  another.  To  make  a 
law  of  Massachusetts  equally  valid  and  en- 
forceable in  Oregon  might,  and  probably 
would,  do  injustice  to  the  citizens  of  both 
states,  or  to  make  the  laws  of  both  identical. 
The  Federal  Constitution  declares  that  "full 
faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state.  And  the  Con- 
gress may  by  general  laws  prescribe  the  man- 
ner in  which  such  acts,  records,  and  proceed- 
ings shall  be  proved  and  the  effect  thereof." 
U.  S.  Const,  art.  4,  §  1.  Under  this  provi- 
sion the  Congress  has  enacted  that  "the  acts 
of  the  legislature  of  any  state  or  territory, 
or  of  any  country  subject  to  the  jurisdiction 
of  the  United  States,  shall  be  authenticated 
by  having  the  seals  of  such  state,  territory, 
or  country  affixed  thereto.  The  records  and 
judicial  proceedings  of  the  courts  of  any 
state  .  .  .  shall  be  proved  or  admitted 
in  any  other  court  within  the  United  States, 
by  the  attestation  of  the  clerk  and  the  seal  of 
the  court  annexed,  .  .  .  together  with  a 
certificate  of  the  judge,  chief  justice,  or  pre- 
siding magistrate  that  the  said  attestation 
is  in  due  form.  And  the  said  records  and 
judicial  proceedings,  so  authenticated,  shall 
nave  such  faith  and  credit  given  to  them  in 
every  court  within  the  United  States  as  they 
have  by  law  or  usage  in  the  courts  of  the 
state  from  which  they  are  taken."  U.  S. 
Rev.  Stat.  §  905.  By  this  statute  the  mode 
of  authentication  of  both  state  statutes  and 
of  the  judgments  of  state  courts,  and  the 
<>frect  of  such  judgments  in  other  states,  are 
determined.  Mills  v.  Duryee,  7  Cranch,  481, 
3  L.  ed.  411;  Booth  v.  Clark,  17  How.  322, 
15  L.  ed.  164.     But  nothinj;  is  said  as  to  the 
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effect  of  a  state's  "public  acts;"  nor,  so  far 
as  we  have  been  able  to  ascertain,  is  there 
a  word  to  be  found  touching  their  meaning, 
or  relating  to  the  power  of  Congress  to  pre- 
scribe their  effect,  in  any  judgment  of  the 
United  States  Supreme  Court.  Presumably, 
however,  the  woras  "public  acts"  mean  "pub- 
lic statutes,"  and  the  inference  is  strength- 
ened by  the  first  clause  of  the  statute  above 
cited. 

Does  the  second  clause  of  the  Ist  section 
of  article  4  confer  upon  Congress  the  power 
to  prescribe  the  "effect"  the  statutes  of  one 
state  shall  have  in  another?  Story  says: 
"Some  learned  judges  have  thought  that  the 
word  'thereof  had  reference  to  the  proof  or 
authentication,  so  as  to  read,  'and  to  pre- 
scribe the  effect  of  such  proof  or  authentica- 
tion;" but  the  sounder  interpretation  is  that 
it  refers  to  the  antecedent  words,  'acts,  rec- 
ords, and  proceedings,'  so  as  to  read,  'and  to 
prescribe  the  effect  of  such  acts,  records,  and 
proceedings.'"  3  Story,  Const  99  1306, 
1307.  That  this  is  the  correct  view  in  re- 
spect to  judgments  is  established.  Eanley 
V.  Donoghue,  116  U.  S.  1,  29  L.  ed.  535,  6 
Sup.  Ct.  Rep.  242;  Renaud  v.  Ahhoit,  116  U. 
S.  277,  29  L.  ed.  629,  6  Sup.  Ct.  Rep.  1194. 
"But  Congress  has  never  acted  on  the  power 
in  the  Constitution  as  to  the  public  acts  or 
laws  of  the  states  any  further  than  to  declare 
that  they  shall  be  authenticated  by  having 
the  seals  of  the  respective  states  affixed  there- 
to." Sedgw.  Stat  &  Const  L.  63.  If  it  is 
an  evil  that  the  laws,  or  any  particular  class 
of  laws,  of  one  state  cannot  be  directly  en- 
forced in  another,  the  mischief  can  be  easily 
cured  by  Congress.  It  can,  for  example,  pro- 
vide by  genei-al  law  that  the  statutes  of  any 
state  making  stockholders  of  a  corporation 
in  any  manner  or  form  liable  for  the  debts  of 
the  corporation  shall  have  the  same  force  and 
effect  in  any  other  state;  or,  more  generally, 
that  every  statutory  cause  of  action  that  may 
accrue  to  one  person  against  another  in  one 
state,  including  or  excluding  penal  actions, 
shall  be  enforceable  in  every  other  state;  or 
any  obligation,  not  penal,  accruing  to  one 
person  from  another  under  the  law  of  any 
state,  shall  be  equally  obligatory  upon  and 
enforceable  against  the  obligor  in  any  state 
where  he  may  be  found.  And,  in  the  absence 
of  such  action  by  Congress,  the  legislature  of 
this  state  might  provide  that  all  causes  of  ac- 
tion arising  in  other  jurisdictions  should  b6 
enforced  here  by  the  same  method  of  proced- 
ure as  there  provided;  as,  e.  g.,it  has  done  in 
regard  to  wills.  Pub.  Stat.  chap.  186,  §  5.  If 
the  remedy  would  be  worse  than  the  disease, 
— if  any  Federal  statute  on  the  subject  in 
the  power  of  Congress  to  enact,  or  any  stat- 
ute within  the  authority  of  our  legislature 
to  adopt,  would  create  more  evils  than  it 
would  cure  (2  Kent  Com.  117,  118),— it  af- 
fords a  sufficient,  and,  as  we  think,  a  decisive, 
reason  against  the  policy,  if  not  the  power, 
of  enforcing  such  obligations  without  a  stat- 
ute. It  is  universally  agreed  that  the  laws 
of  a  state  have,  ew  proprio  vigore,  no  extra- 
territorial force;  that  is  to  say,  no  state 
"can,  by  its  laws,  directly  affect  or  bind  prop- 
erty out  of  its  own  territory,  or  bind  persons 
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not  resident  therein."  Story,  Confl.  L.  99 
18,  20,  23;  2  Kent,  Com.  457.  It  is  with 
equal  unanimity  agreed  that  "by  comity,"  as 
it  is  termed,  foreign  laws,  so  far  as  they  en- 
ter  into  and  form  a  part  of  contracts,  or 
operate  upon  any  common-law  cause  of  action 
there  arising,  will  be  given  the  same  effect 
they  there  have  in  every  jurisdiction  where 
the  x:ontract  or  cause  of  action  is  sought  to 
be  enforced.  Id.  117,  116.  Tlie  law  "forms 
.  .  .  a  part  of  the  contract,  and  travels 
with  it  wherever  the  parties  to  it  may  be 
found."  Ogden  v.  Saunders,  12  Wheat.  213, 
259,  6  L.  ed.  606,  621 ;  Bliaa  v.  Houghton,  16 
N.  H,  91,  92;  Watrias  v.  Pierce,  32  N.  H. 
CS2.  So,  in  actions  for  torts  at  common 
law,  committed  in  foreign  lands,  the  statutes 
of  that  country  are  observed  only  so  far  as 
they  have  there  so  operated  upon  the  cause 
of  action  as  to  modify  or  destroy  it.  Henry 
V.  Sargeant,  13  N.  H.  321,  40  Am.  Dec.  146; 
General  Steam  Nav.  Co.  v.  Ouillou,  1 1  Mees. 
&  W.  877.  The  plaintiff  in  such  cases  seeks 
to  enforce  no  right  or  claim  arising  or  accru- 
ing to  him  under  any  law  or  statute  of  the 
foreign  country  {Henry  v.  Sargeant,  13  N. 
H.  332,  40  Am.  Dec.  146).  but  his  common- 
law  right, — a  right  recognized  and  enforced 
in  all  civilized  nations.  Neither  does  the  de- 
fendant seek  to  enforce  any  law  of  the  for- 
eign land  except  in  so  far  as  it  has  there 
operated  on  the  cause  of  action  sought  to  be 
enforced  against  him.  In  the  case  of  con- 
tracts, the  common  law  enforces  the  contract 
made  by  the  parties,  but  not  the  lex  loci,  ex- 
cept in  so  far  as  they  have  made  it  a  part  of 
the  contract.  The  doctrine  that  contracts 
are  to  be  interpreted  according  to  the  law 
of  the  place  where  they  are  made  or  to  be  per- 
formed is  merely  a  rule  for  finding  the  in- 
tention of  the  parties.  Peninsular  d  Orien- 
tal Steam  A'ar.  Co.  v.  Shand.  3  Moore,  P.  C. 
N.  S.  272.  "A  difTerent  decision  would  total- 
ly defeat  the  intention  of  the  contracting  par- 
ties." s4.niitruthcr  v.  Adair,  2  Myl.  &  K. 
513;  Di  Sora  v.  Phillipps,  10  H.  L.  Cas.  C24, 
638,  639.  The  only  purpose  of  the  proof  of 
the  foreign  law  is  to  determine  the  meaning 
of  the  language  used  by  the  parties,  for  the 
same  reason  precisely  that  evidence  is  heard 
of  the  signification  of  technical  terms.  Pren- 
tiss V.  lavage,  13  Mass.  23:  Koster  v.  Mer- 
ritt,  32  Conn.  249;  Dyke  v.  /vric  R.  Co.  45  N. 
Y.  113,  118,  6  Am.  Rep.  43.  The  foreign  law 
fls  such,  and  ex  proprio  vigorCy  has  no  effect. 
Effect  is  given  to  the  agreement  of  the  par- 
ties onlv.  The  court  looks  into  the  lex  loci 
so  far,  and  only  so  far,  as  may  be  necessary 
to  determine  uhat  the  contract  is,  and 
whether  it  shall  be  enforced,  if  at  all,  accord- 
ing to  the  intention  of  the  parties.  This  is 
not  a  matter  of  courtesy  or  favor,  either  to 
the  country  where  the  contract  was  made  or 
to  the  parties.  It  is  the  right  of  the  parties. 
It  is  as  if  the  foreign  law  were  in  terms  ex- 

firc^sed  in  the  contract.  The  principle  loose- 
y  called  "comity"  [Schihshy  v.  Westenholz, 
it.  R.  6  Q.  B.  159]  is  not  of  courts,  but  of  na- 
tions. Story,  Confl.  L.  $S  37,  38;  Bank  of 
Augusta  v.  Earle,  13  Pet.  619,  10  L.  ed.  274. 
Can,  at  common  law,  an  action  be  maintained 
in  one  state  to  enforce  a  personal  right  or 
46  L.  R.  A. 


liability  not  recognized  or  known  to  that  law, 
but  created  solely  by  the  statute  of  another 
state?  It  appears  to  us  clear  that  it  can- 
not, without  repealing  the  unlYersally  es« 
tatlished  doctrine  that  the  laws  of  one  state 
can,  eoD  proprio  vigore,  have  no  force  or  ef- 
fect in  another  state.  Such  an  action  can 
only  be  sustained  by  the  direct  force  of  the 
statute.  It  must  be  specially  declared  upon, 
or,  at  all  events,  the  facts  must  be  so  alleged 
that  the  court,  on  the  face  of  the  declara- 
tion, can  see  that  the  action  is  founded  on 
the  statute.  1  Chitty,  PI.  272,  273,  and  cases 
cited  in  note  1 ;  Smith  v.  Woodman,  J8  N. 
H.  520,  528,  kntl  cases  cited;  Henniker  v. 
Contoocook  Valley  R,  Co.  29  N.  H.  146,  152. 
The  cause  of  action  could  arise  nowhere  ex- 
cept in  the  state  where  the  statute  exists. 
The  action  is  therefore  local.  "If  the  cause  / 
of  action  is  one  that  might  have  arisen  any- 
where, then  it  is  transitory;  but,  if  it  couldi 
only  have  arisen  in  one  place,  then  it  is  lo-\ 
cal."  Cooley,  Torts,  471;  Stephen,  Com.,  as 
cited  in  Wharton,  Confl.  L.  9  711.  By  the 
common  law  an  action  cannot  be  sustained 
upon  a  local  cause  of  action  that  has  arisen 
in  a  foreign  country.  Daniel  v.  Phillips,  4 
T.  R.  499,  503 ;  Whitaker  v.  Forbes,  L.  R.  1 
C.  P.  Div.  51,  52;  Watts  v.  Kinney,  23  Wend. 
484;  Pollock.  Torts,  175,  176;  Rorer,  Inter- 
state Iaw,  145.  The  question  of  the  enforce- 
ment of  the  laws*  of  a  foreign  state  is  not  a 
question  of  comity  to  that  state,  but  of  the 
power  of  the  courts  of  the  forum.  The  or- 
ganic, or  statute,  or  common  law  of  no  state 
in  the  Union  has  conferred  upon  its  courts 
authority  to  put  into  active  operative  effect, 
efficient  per  se,  the  statutes  of  another  state. 
There  is  a  wide  difference  between  putting  a 
foieiim  statute  in  active  operation  and  treat- 
ing a  transaction  of  which  the  court  has  ju- 
risdiction as  it  is  modified,  affected,  or  char- 
acterized by  the  law  that  operated  upon  it 
where  it  took  pi  nee.  To  enforce  a  liability 
create<l  solely  by  the  statute  of  a  foreign  land 
is  to  give  that  statute  precisely  the  same 
force  and  effect  as  if  it  were  a  statute  of  the 
forum. 

Coming  directly  to  the  case  in  hand,  the 
first  inquiry  (although  not  one  of  controlling 
importance)  suggested  by  the  views  we  have 
expressed  is  whether  the  liability  sought  to 
be  enforced  is  statutory  or  contractual.  It 
must,  in  fairness,  be  conceded  that  a  majori- 
ty of  courts  hold  such  a  liability  to  be  con- 
tractual ;  but  to  this  doctrine  we  cannot  as- 
sent. True,  the  defendant,  by  virtue  of  his 
ownership  of  five  shares  of  the  capital  stock 
of  the  Com  State  Bank,  became  obligated  to 
pay  any  unsatisfied  judgment  creditor  of  the 
corporation  a  sum  not  exceeding  the  par 
value  of  his  shares.  But  how  did  he  become 
obligated?  Not  by  virtue  of  any  contract, 
not  because  he  expressly  or  tacitly  agreed  to, 
be  so  obligated,  but  solely  because  the  law  of 
Kansas  imposed  the  obligation  upon  him  as 
a  secondary  and  subsidiary  liability  for  the 
coi7>oration's  debto.  To  adopt  the  language 
of  another  court  in  a  similar  case:  "Cer- 
tainly, the  ordinary  elements  of  a  contract 
are  wanting.    The  minds  of  the  ttockholdflr 
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■«iid  corporation  creditor  have  not  met  upon 
the  Bubject-matter  of  the  original  debt.  No 
credit  has  been  given  to  the  stockholder  di- 
rectly. He  has  not  directly  received  the  con- 
sideration, nor  has  he  made  a  promise,  ex- 
press or  implied.  There  is  nothing  between 
them  which  at  common  law  would  be  regard- 
ed as  a  contract.     But  the  statute  imposesa 


liability  upon  groundn  ^^  '^qnity  *»ti^  public    tion.  and  there  is  no  rule  of  comity  or  law 


policy.     .     .     .     We    are    aware     that    the 
greater  number  of  cases  call  the  liability  a 
•contract,  and  undoubtedly  the  relation  of  a 
stockholder   to   a   corporation   has    certain 
equitable  features  both  of  a  contract  and  a 
^aranty;  but  we  think  it  much  more  accur- 
ate to  say  that  the  liability  is  a  statutory 
liability,  simply  incidental  to  the  ownership 
of  stock,  than  to  say  that  it  is  a  contract.'' 
Hancock  Nat.  Bank  v.  Famum,  20  R.  I.  466, 
—  L.  R.  A.    — ,  40  Atl.  343.     See  also  Mar- 
shall V.  Sherman,  148  N.  Y.  9, 20,  34  L.  R.  A. 
757,  42  N.  E.  419.    It  is  useless,  however, 
"to  dwell  further  upon  the  inquiry,  because  it 
"has  been  already  answered  in  this  jurisdic- 
tion by  Bice  v,  Merrimack  Hosiery  Co.  56  N. 
H.  114,  128,  wherein  it  is  said, — and  in  ac- 
-cordance  with  sound  reasop,  as  we   think: 
''The  liability  which  the  plaintiff  seeks  to 
•enforce  is  a  mere  creature  of  the  statute, 
having  none  of  the  elements  of  a  contract, 
whether  express  or  implied;  it  is  a  naked, 
-statutory  liability,  entirely  unknown  to  the 
-common  law,  for  the  indebtedness  of  the  cor- 
poration, however  it  may  accrue,   whether 
from  the  breach  of  a  contract  or  the  commis- 
-sion  of  a  tort.     The  stockholder  is  not  liable 
upon  the  contract  in  the  one  case,  nor  for  the 
tort  in  the  other,  but,  under  the  statute,  for 
the  debt  against  the  corporation  which  may 
prow  out  of  either."     For  additional  authon 
ities  which  hold  that  the  liability  of  a  stock- 
holder is  statutory  merely,  see  Terry  v.  Lit- 
tle, 101  U.  S.  216,  217,  25  L.  ed.  804;  New 
Haven  Horse  Nail  Co.  v.  Linden  Spring  Co. 
142  Mass.  349,  353,  7   N.  E.  773;    Cady  v. 
Sanford,  53  Vt.  632,  637,  638,  640;  Brot^n  v. 
Eastern  Slate  Co.  134  Mass.  590,  691;  Hal- 
sey  V.  McLean,  12  Allen,  438,  440,  442,  90 
Am.  Dec.  157;  KnoxcUon  v.  Ackley,  8  Cush. 
-93,  96;    Grav  v.  Coffin,  9   Cush.    192,    199; 
Lilhyy.   Tohey,  82   Me.  397,   19   Atl.   904; 
Wing  V.  Slater,  19  R.  I.  597,  33  L.  R.  A.  566, 
:35  Atl.  302;  Sayles  v.  Bates,  15  R.  I.  342,  5 
Atl.  497 ;  Slee  v.  Bloom,  20  Johns.  669,  684 ; 
Dullard  v.  Bell,  1  Mason,  243,  288,  Fed.  Cas. 
No.  2,121;  23  Am.  &  Eng.  Enc.  Law,  p.  871. 
But,  irrespective  of  the  foregoing  considera- 
tions, we  are  of  opinion  that  the  plaintiffs' 
•claim  is  not  enforceable  in  this  jurisdiction 
upon  any  just  obligation   of   comity.     The 
provision  of  the  Kansas  Constitution  appear- 
ing in  the  case  is  plainly  not  self-executing, 
and  of  itself  creates  no  liability  whatever. 
Hancock  Kat.   Bank  v.   Famum,   20   R.   I. 
-466,  —  L.  R.  A.    — ,  40  Atl.  343;  Marshall 
V.  Sherman,  148  N.  Y.  18,  34  L.  R.  A.  757,  42 
K.  E.  419,  and  authorities  cited.    The  only 
real  basis  of  the  plaintiffs'  right  of  action, 
.legal,  moral,  or  equitable,  is  the  fiat  of  the 
Kansas  legislature;   for,  if  it  be  conceded 
(contrary  to  the  fact,  as  ^e  understand  it 
•40  L.  R.  A. 


to  be)  that  the  courts  of  that  state  have  di- 
rectly held  that  the  relation  of  a  stockholder 
to  creditors  is  contractual,  the  holding  is 
properly  to  be  regarded  as  a  decision  on  gen- 
eral legal  principles  merely,  and,  as  sflch,  not 
binding  upon  us.  Opinions  of  courts  are  not 
judgments  to  which  full  faith  and  credit 
must  be  given  under  the  Federal  Constitu- 


which  requires  that  such  opinions  should  be 
followed  in  their  interpretation  of  general 
legal  principles  by  the  courts  of  other  states. 
As  before  stated,  it  is  a  principle  of  universal 
acceptation  in  all  civilized  states  that  the 
statutes  of  one  state  do  not  operate  extrater- 
ritorially;  propria  vigore,  in  •  another. 
"How  far  they  should  be  enforced  beyond 
the  limits  of  the  state  which  has  enacted 
them  must  depend  on  several  considerations 
— as  whether  any  wrong  or  injury  will  be 
done  to  the  citizens  of  the  state  in  which  they 
are  sought  to  be  enforced,  whether  the  policy 
of  its  own  laws  will  be  contravened  or  im- 
paired, and  whether  its  courts  are  capable  ' 
of  doing  complete  justice  to  those  liable  to  ! 
be  affected  by  their  decrees."  New  Haven^ 
Horse  Nail  Co.  v.  Linden  Spring  Co.  142 
Mass.  349,  353,  7  N.  E.  773,  per  Devens,  J. ; 
Rice  V.  Merrimack  Hosiery  Co.  56  N.  H.  127, 
128.  Whether  such  statutes  should  be  en- 
forced in  another  state  it  is  conclusively  for 
that  state  to  determine.  The  doctrine  of 
comity  ''owes  its  origin  and  authority  to  the 
voluntary  adoption  and  consent  of  nations." 
Story,  Confl.  L.  §  36.  Its  true  scope  and  ex- 
tent each  sovereignty  has  the  right  to  de- 
termine for  itself,  and  it  "must  be  the  final 
judge  for  itself,  not  only  of  the  nature  and 
extent  of  the  duty,  but  of  the  occasions  on 
which  its  exercise  may  be  justly  demanded." 
Id.  I  33.  In  our  opinion,  when  the  rights 
sought  to  be  passed  upon  and  determined  are 
those  which  arise  from  the  relation  between 
a  corporation  and  its  creditors  and  stock- 
holders, they  justly  depend  upon  the  local 
law  which  exists  at  the  place  of  the  corpora- 
tion's creation  and  true  policy  requires  us 
to  leave  the^n  to  be  there  determined,  regard- 
less of  any  question  of  power  on  our  part  to 
enforce  them.  And  this  would  seem  to  be 
especially  so  in  the  case  at  bar.  The  alleged 
obligations  of  the  defendant  as  a  stockholder 
of  the  corporation  are  essentially  different 
from  those  which  arise  in  this  state  from 
that  relation;  and.  furthermore,  the  plain- 
tiffs properly  concede  that  their  form  of  pro- 
cedure should  have  been  by  an  action  at  law. 
"The  individual  liability  of  stockholders  in 
a  corporation  for  the  payment  of  its  debts  is 
always  a  creature  of  statute.  At  common 
law  it  does  not  exist.  The  statute  which  cre> 
ates  it  may  also  declare  the  purposes  of  its 
creation,  and  provide  for  the  manner  of  its 
enforcement;"  and  when  it  does  "the  reme- 
dy provided  is  exclusive  of  all  others, 
.  .  .  and  that  alone  must  be  employed." 
Pollard  V.  Bailey,  20  Wall.  526,  527,  22  L. 
ed.  378;  Fourth  Nat.  Bank  v.  Francklyn^ 
120  U.  S.  747,  756,  768,  30  L,  ed.  825,  829,  7 
Sup.  Ct.  Rep.  757.  "By  the  statutes  of  New 
Hampshire,  proceedings  to  enforce  the  lia* 
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bility  of  stockholders  under  our  laws  must 
be  by  bill  in  chancery.  A  creditor  seeking  to 
enforce  it  must  join  in  the  suit  all  the  par- 
ties in  interest  who  can  be  affected  by  the 
decree.  The  suit  must  be  prosecuted  for  the 
benefit  of  all  the  creditors,  and  not  for  a  por- 
tion of  them.  All  the  stockholders  who  can 
be  reached  by  the  process  must  be  made  de- 
fendants. The  corporation  itself  must  also 
be  joined.  And  thus,  by  avoiding  a  multi- 
plicity of  suits,  the  whole  liability  of  the  cor« 
poration  is  apportioned  among  the  solvent 
stockholders  who  can  be  reached  by  the  proc- 
ess of  the  court,  and  by  the  decree  each 
stockholder  is  compelled  to  pay  his  propor- 
tionate share  of  the  debts;  and  thus,  in  one 
suit,  the  affairs  of  the  corporation  are  prac- 
tically wound  up,  and  its  burdens  distributed 
equitably  among  the  share  owners."  Rico 
V.  Merrimaok  Hosiery  Co.  66  N.  H.  128; 
Erickson  v.  yesmith,  46  N.  H.  371;  Hadley 
▼.  Rusaelly  40  N.  H.  109. 

But  not  only  are  the  Kansas  statutes  re- 
lating to  the  liability  of  stockholders  and  its 
enforcement  radically  different  in  theory  and 
practice  from  ours,  but  there  is  no  way  in 
which  they  can  be  enforced  here  so  as  to  se- 
\  cure  substantial  justice  according  to  the  New 
Hampshire  understanding  and  interpreta- 
j  tion  of  that  term.  The  practical  difficulties 
-•  are  numerous,  patent,  and  insuperable.  As 
is  said  in  Bank  of  North  America  v.  Rindge, 
164  Mass.  203,  205,  206,  13  L.  R.  A.  66,  27  N. 
E.  1016:  "If  the  plaintiff,  as  a  creditor  of 
the  Kansas  corporation,  .  .  .  can  main- 
tain an  action  .  .  .  against  him  [the 
defendant]  in  Massachusetts  for  the  purpose 
of  charging  him  as  a  stockholder,  .  .  . 
then  it  would  follow  that  the  plaintiff  might 
also  institute  a  similar  action  against  him 
in  California,  or  in  any  number  of  other 
states  where  service  upon  him  could  be  ob- 
tained. The  plaintiff  might  also  institute 
similar  actions  for  the  same  debt  in  different 
states  against  other  stockholders.  In  such 
case  it  is  probable  that  a  judgment  against 
one  stockholder  without  satisfaction  would 
be  no  bar  to  actions  against  others,  but  it  is 
obvious  that  the  defendants  in  such  actions 
migiit  be  put  to  great  inconvenience  in  ascer- 
taining, and.  indeed,  might  find  it  practically 
impossible  to  ascertain,  what  steps  the  plain- 
tiff might  have  taken  against  other  stock- 
holders in  other  states.  A  dishonest  credit- 
or might  possibly  recover  several  times  over 
against  different  stockholders  in  different 
states  before  they  respectively  could  ascer- 
tain the  facts.  Likewise  the  defendant,  if 
compelled  to  pay  under  a  judgment  recovered 
in  one  state,  would  find  it  difficult,  if  not  im- 
possible, to  enforce  contribution  from  other 
stockholders  residing  elsewhere.  Moreover, 
if  the  plaintiff  might  maintain  such  actions 
against  the  defendant  and  against  other 
stockholders  in  different  states  until  ho 
should  finally  recover  satisfaction,  other 
creditors  of  the  Kansas  corporation  might 
also  do  the  same.  If  every  creditor  of  a 
Kansas  corporation,  which  has  no  property 
with  which  to  respond  to  a  judgment  ob- 
tained by  such  creditor  against  it  in  Kansas, 
40  L.  R.  A. 


may  thereupon,  without  any  further  proceed- 
ings in  that  state  to  charge  stockholders,, 
maintain  an  action  against  every  stockhold- 
er in  every  state  of  the  Union  where  service- 
can  be  obtained,  and  pursue  such  action  until' 
satisfaction  is  obtained  from  some  stockhold- 
er in  some  state,  it  is  obvious  that  a  large^ 
amount  of  litigation  might  ensue,  under 
which  substantial  justice  as  among  the 
stockholders  could  not  be  worked  out. 
.  .  .  In  case  of  several  actions  in  differ- 
ent states,  questions  of  priority  of  the 
claims  of  creditors  might  arise,  upon  which- 
the  decisions  of  the  courts  of  the  different 
states  might  not  be  uniform,  and  thus  the 
defendant  might  be  held  liable  more  than 
once.  .  .  .  These  considerations  are  sug- 
gested to  illustrate  the  practical  difficulty  of 
enforcing  a  liability  such  as  that  set  forth 
in  the  declaration  in  other  states  than  that 
where  the  corporation  is  established  in  sucli 
a  way  as  to  secure  substantial  justice.  This- 
difficulty  is  far  greater  in  cases  where  no- 
steps  have  been  l^ken  in  the  state  where  the 
corporation  is  established  to  ascertain  and 
determine  the  amount  of  each  stockholder's- 
liability.  There  the  whole  amount  of  debts 
can  be  ascertained,  and  the  proper  propor- 
tion assessed  upon  each  stockholder;  or  hia- 
liability  can  be  otherwise  determined  in  a 
manner  which  will  avoid  many  of  the  objec- 
tions which  exist  against  the  maintenance  of 
actions  like  the  present.  We  remain  satis- 
fied with  the  conclusions  heretofore  reached 
by  this  court  that  such  an  action,  under  the- 
circumstances  which  appear  here,  ought  not 
to  be  entertained  in  this  state."  See  also 
New  Haven  Horse  Nail  Co.  v.  Linden  Sprincr 
Co.  142  Mass.  353,  354,  7  N.  E.  773,  and  cases 
cited.  (It  is  true  that  under  a  recent  Mas- 
sachusetts decision  by  a  divided  court — Ban- 
cock  Nat.  Bank  v.  Ellis,  172  Mass.  39,  42  L.  R. 
A.  396, 51  N.  E.  207 — ^it  must  be  understood 
that  such  an  action  will  now  be  entertained 
in  that  state ;  but  the  reasons  given  in  the  de- 
cision are  so  unsatisfactory  to  our  minds  that 
we  have  felt  no  hesitation  in  quoting  with  ap- 
proval from  former  decisions  of  that  court  to- 
contrary,  which,  in  our  judgment,  are  so 
clearly  founded  in  reason  and  justice  as  to 
merit  universal  approbation.)  So,  also,  it 
is  said  by  the  New  York  court  of  appeals,  in- 
an  action  upon  the  statute  now  under  con- 
sideration :  "The  statute  in  question,  while 
creating"  a  certiiin  liability  on  the  part  of  a 
stockholder  to  a  creditor  of  a  corporation,, 
at  the  same  time  gives  to  the  former  certain 
rights  as  against  his  fellow  stockholders  for 
contribution.  It  should  be  administered  in 
such  a  way  as  to  secure  the  rights  of  all  in- 
the  same  action.  This  is  the  interpretation 
which  we  have  given  to  our  own  statutes  en- 
acted for  a  similar  purpose.  It  is  clear  that 
this  cannot  be  done  in  this  action,  since  the- 
theory  of  the  plaintiff  is  that  the  defendant 
is  liable  in  successive  actions  at  law  by  cred- 
itors suing  separately,  until  he  has  paid  a 
sum  equal  to  his  stock,  and  then  he  must  re-- 
sort to  some  other  jurisdiction  for  contribu- 
tion. This  would  be  most  unjust  and  oppres- 
sive, and  it  is  safe  to  say  that  no  well-consid- 
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ered  easo  can  be  found  that  sanctions  such 
a  principle.  While  this  is  not  an  action  for 
a  penalty,  yet  we  think  that  it  belongs  to  a 
class  of  cases  in  which  there  is  no  obligation 
under  any  well-recognized  principle  of  the 
law  of  comity  to  enforce  a  claim  founded  up- 
on such  a  statute.  Moreover,  the  right  as- 
serted and  the  remedy  provided  are  of  such 
a  nature  that  they  cannot  be  given  any  prac- 
tical effect  here  without  injubtice  to  our  own 
citizens.  We  are  virtually  asked  to  ignore 
our  own  rules  of  construction  and  methods 
of  procedure  in  order  to  compel  the  defend- 
ant to  pay  to  foreign  creditors  a  sum  equal 
to  his  holdings  of  stock,  without  any  power 
to  inquire  into  the  necessity  for  it  by  an  ac- 
counting, or  to  secure  to  him  any  recourse 
against  others  equally  liable.  When  the 
courts  of  this  state  are  asked  to  administer 
the  statutes  of  Kansas,  and  we  can  see  that 
the  case  is  surrounded  by  such  complications, 
and  the  circumstances  are  such  that  it  can- 
not be  done  without  injustice  to  our  own  .cit- 
izens, or  that  it  will  be  impossible  to  do  full 
and  complete  justice  to  all  the  parties  in  in- 


terest, it  is  reasonable  and  just  to  decline  to- 
administer  them  at  all."  Marshall  v.  Sher- 
man, 148  N.  Y.  28,  29,  34  L.  R.  A.  757,  42  N. 
E.  424.  See  also  Wyman  v.  Eaton,  107  Iowa,. 
214,  43  L.  R.  A.  696,  77  N.  W.  865;  May  v. 
Black,  77  Wis.  101,  45  N.  W.  949;  Nimick  v. 
Mingo  Iron  Works  Co.  25  W.  Va.  185;  Smith 
V.  Huckdbee,  53  Ala.  106,  197. 

It  would  occupy  too  great  a  space,  and  ia 
not  within  the  time  at  our  disposal,  to  con- 
sider other  objections  to  the  plaintiffs'  recov- 
ery, although  "Alps  on  Alps  arise."  "There- 
are  certain  eternal  principles  of  justice  which 
never  ought  to  be  dispensed  with,  and  which 
courts  of  justice  never  can  dispense  with, 
but  when  compelled  by  positive  statute ''^ 
{Mills  y.  Duryee,  7  Cranch,  486,  3  L.  ed. 
414)  ;  and  it  is  enough  to  say  that  it  is  only 
by  force  of  such  a  statute  that  the  plaintiffs'* 
cause  of  action,  whatever  may  be  its  form^ 
can  be  sustained  in  this  jurisdiction. 

Bill  distnissed. 

All  concur. 
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V. 

PROVIDENT  SAVING  LIFE  ASSURANCE 
SOCIETY  OF  NEW  YORK. 

(06  Fed.  Rep.  721.) 

1.  Tbe  dAT  upon  ^vhlch  a  notice  tvaa 
mailed  alioald  be  excluded  In  the  com- 
putation of  tbe  thirty  days  for  which  notice 
must  be  given,  under  the  New  York  statute, 
prior  to  the  maturity  of  a  premium  of  a  life 
Insurance  policy  In  order  to  forfeit  the  pol- 
icy for  nonpayment. 

2B.  A  fltatntory-  reanlreiuent  of  a  cer- 
tain notice  before  tbe  maturity  of  a 
life  Insurance  premium,  as  a  condition 
of  forfeiting  the  policy  for  nonpayment  not- 
withstanding any  stipulations  to  the  contrary 
in  the  contract,  does  not  become  a  part  of 
the  contract  made  by  a  iralicy  issued  while 
the  statute  Is  in  force,  so  as  to  be  operative 
after  the  statute  is  repealed,  but  the  repeal 
simply  permits  the  enforcement  of  the  con- 
tract according  to  its  own  terms  and  condi- 
tiona. 

(October  3,  1899.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Ten- 
nessee to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  life 
insurance.     Affirmed. 

The  factd  are  stated  in  the  opinion. 

Before  Lurton.  Circuit  Judge,  and  Clark 
and  Thompson,  District  Judges. 

Mr,  W.  D.  WilkeraoB  for  plaintiff  in  er- 
ror. 


Mr.  Frank  P.  Poaton  for  defendaat  in 
error. 

linrton,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

The  declaration  shows  that  the  contract  of 
insurance  upon  which  the  suit  was  brought 
was  made  April  1,  1889.  In  consideration 
of  the  premium  paid  and  stipulated  to  be 
paid,  the  insurance  society  agreed  to  pay  the 
plaintiff,  Mary  A.  Rosenplanter,  the  wife  of 
the  insured,  Carlos  G.  Rosenplanter,  the  sum 
of  $10,000  within  ninety  days  after  accept- 
ance of  satisfactory  proof  of  the  death  of 
said  Carlos  G.  Rosenplanter,  "provided  such 
death  shall  occur  before  12  o'clock  on  the  1st 
day  of  April,  1890."  The  said  contract  fur- 
ther  obligated  the  society  "to  renew  and  ex- 
tend said  insurance  upon  like  conditions  dur- 
ing each  succeeding  year  of  the  life  of  the  in- 
sured from  the  date  thereof  upon  the  pay- 
ment of  the  annual  renewal  premiums  for 
the  actual  age  attained  by  said  insured,  in 
accordance  with  the  schedule  printed  on  the 
next  page  of  said  policy,  for  each  $1,000  in- 
sured, except  as  reduced  by  the  application 
of  the  surplus  and  guaranty  fund,  such  pay- 
ments to  be  made  in  semiannual  equivalents, 
payable  on  1st  days  of  October  and  April,, 
respectively,  in  each  succeeding  year."  But 
it  was  further  provided  in  said  policy  that, 
if  "the  mortality  in  this  society  shall  con- 
tinue as  favorable  in  the  future  as  it  has 
been  in  the  past  in  the  largest  and  best  com- 
panies, this  insurance  will  be  extended  and 
renewed,  during  the  whole  expectation  or 
probable  lifetime  of  the   within-named   in- 


NOTB. — ^The  eflCect  of  a  change  of  a  statute 
to  make  valid  a  contract  which  was  Invalid 
under  the  statute  is  considered  In  a  note  to 
46  L.  R.  A. 
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reference  to  tbe  constitutionality  of  a  statute 
legalizing  an  Invalid  contract. 
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-sured,  at  the  rate  of  premium  charged  for 
the  first  year  only  of  this  policy."  It  was 
«.lso  a  term  of  the  policy  that  failure  to  pay 
when  due  any  semiannual  equivalent  "will 
terminate  the  policy,"  and  that,  "subject  to 
the  stipulations  regarding  payment  of  pre- 
miums," the  policy  should,  if  the  death  oc- 
•curred  two  or  more  years  after  its  date,  "be 
incontestable,  except  for  fraud  in  obtaining 
thirt  policy."  The  form  of  the  policy  is  not 
iit  all  like  that  construed  in  "Sew  York  L. 
Tns,  Co,  V.  Staiham,  93  U.  S.  24,  23  L.  ed. 
789,  where  it  was  said:  "These  policies  did 
assure  the  life  of  the  party  named  in  a  spe- 
■cific  amount  for  the  term  of  his  natural  life." 
The  policy  here  involved  is  an  agreement  for 
•a  policy  of  insurance  from  year  to  year,  and 
the  payment  of  an  annual  premium  only  paid 
for  an  insurance  for  a  single  year.  The  ex- 
tension of  the  policy  for  a  succeeding  year 
•depended  upon  compliance  with  the  terms 
«nd  conditions  in  respect  of  a  further  premi- 
um payment  to  be  made  by  the  insured.  "It 
was,"  to  quote  the  language  of  the  court  of 
appeals  of  New  York  in  McDougall  v.  Provi- 
dent 8av.  JAfe  Aaaur.  8oc.  135  N.  Y.  551-663, 
32  N.  E.  251,  where  a  policy  in  essentials 
much  the  same  was  involved,  "a  contract  for 
«,n  insurance  for  the  term  of  one  year  only, 
providing,  however,  by  its  terms,  for  its  re- 
newal for  successive  years  upon  compliance 
by  the  assured  with  the  conditions  named." 
Nevertheless,  the  terms  upon  which  it  might 
be  renevved  by  the  payment  for  succeeding 
years  of  the  same  rate  of  insurance  charged 
for  the  first  year  only,  notwithstanding  the 
higher  rate  chargeable  for  the  greater  age 
•of  the  insured,  and  the  growing  interest  of 
the  assured  in  the  surplus  premiums  paid  by 
him  which  go  to  form  a  reserve  or  accumu- 
lated fund  operating  to  reduce  subsequent 
premiums,  gave  to  the  insured  an  interest  in 
the  contract  beyond  the  mere  insurance  for 
the  term  of  a  current  year.  We  shall  there- 
fore assume  that  this  contract  was  within 
the  meaning  and  protection  of  chapter  321 
of  the  New  York  Laws  of  1877.  McDougall 
V.  Provident  Sav.  Life  Aaaur,  8oo.  64  Hun, 
515.  19  N.  Y.  Supp.  481.  That  statute  was 
in  force  when  this  policy  issued.  Among 
other  things  it  provided  that  "no  life  insur- 
ance company  doing  business  in  the  state  of 
New  York  shall  have  power  to  declare  for- 
feited or  lapsed  any  policy  hereafter  issued 
or  renewed  by  reason  of  nonpayment  of  any 
annual  premium  or  interest,  or  any  portion 
thereof,  except  as  hereinafter  provided. 
Whenever  any  premium  or  interest  due  upon 
any  such  policy  shall  remain  unpaid  when 
due,  a  written  or  printed  notice  stating  the 
amount  of  such  premium  or  interest  due  on 
such  policy,  the  place  where  said  premium 
or  interest  should  be  paid,  and  the  person  to 
whom  the  same  is  payable,  shall  be  duly  ad- 
dressed and  mailed  to  the  person  whose  life 
is  assured." 

Omitting  the  description  of  the  part  of  the 
notice  for  the  payment  of  an  unpaid  pre- 
mium, and  declaring  a  forfeiture  if  the  notice 
is  not  complied  with,  the  final  proviso  reads : 
"•'Provided,  however,  that  a  notice  stating 
'When  the  premium  will  fall  due,  and  that  if 
46  L.  R.  A. 


not  paid  the  policy  and  all  payments  there- 
on will  become  forfeited  and  void,  served  in 
the  manner  hereinbefore  provided,  at  least 
thirty  and  not  more  than  sixty  days  prior 
to  the  day  when  the  premium  is  payable, 
shall  have  the  same  effect  as  the  service  of 
the  notice  hereinbefore  provided  for." 

The  contract  in  question  is  a  New  York 
contract,  and  specifically  provides  that  "at 
all  times  and  places"  it  "shall  be  construed 
to  be  a  contract  made  in  the  city  of  New 
York." 

The  declaration  avers  that  the  insured 
paid  the  semiannual  premium  for  April  1, 
1889,  and  the  semiannual  premium  due  Oc- 
tober 1,  1889,  and  the  semiannual  premium 
due  April  1,  1890,  and  the  semiannual  pre- 
mium due  October  1, 1890,  and  the  semiannu- 
al premium  due  April  1,  1891;  but  that  he 
did  not  pay  the  semiannual  premium  due  Oc- 
tober 1,  1891,  or  the  semiannual  premium 
due  April  1,  1892,  or  the  semiannual  premi- 
um due  April  1,  1893,  or  the  semiannual 
premium  due  October  1,  1893,  or  the  semi- 
annual premium  due  April  1,  1894;  and  that 
the  insured  died  September  5,  1894,  leaving 
six  semiannual  premiums  due  and  .unpaid. 
The  averment  of  the  declaration  is  that,  not- 
withstanding the  nonpayment  of  said  last 
six  semiannual  premiums,  the  policy  was  in 
force  at  the  death  of  the  insured,  by  force  of 
the  said  New  York  statute  of  1877.  The 
fuither  averment  is  that  the  said  insurance 
society  "did  mail  the  notice  required  by  the 
said  statute  on  the  Ist  day  of  September, 
1891,  to  the  insured,"  of  the  semiannual 
premium  due  and  payable  October  1, 1891,  but 
that  said  notice  was  mailed  only  twenty-nine 
days  prior  to  October  1,  1891,  and  not  at 
least  thirty  days  prior  to  the  maturity  of  a 
premium,  as  required  by  the  said  statute, 
and  that  no  other  notice  in  respect  to  that 

{>remium,  nor  any  of  those  which  subsequent- 
y  accrued,  was  ever  given  or  mailed.  In 
consequence  of  this  noncompliance  with  the 
said '  statute,  it  is  contended  that  the  said 
policy  was  in  full  force  and  effect  at  the  date 
of  the  death  of  the  insured. 

The  learned  judge  who  presided  in  the  cir- 
cuit court  yieided  to  the  authority  of  the 
case  of  Hicka  v.  National  L,  [na.  Co,  60  Fed. 
Rep.  690,  9  C.  C.  A.  215,  and  reported  as  Roe 
V.  National  L,  Tna.  Co.  20  U.  S.  App.  410,  de- 
cided by  the  United  States  circuit  court  of 
appeals  for  the  second  circuit,  and  held  that 
the  day  upon  which  this  notice  was  mailed 
should  be  excluded  in  the  computation  of 
time,  and  hence  that  it  had  not  been  mailed 
thirty  days  prior  to  the  day  when  the  pre- 
mium due  October  1,  1&91,  fell  due,  and  that 
the  society  was  in  no  better  position  than  it 
would  be  if  no  notice  had  been  mailed.  The 
opinion  of  the  second  circuit  court  of  appeals 
is  based  upon  the  decisions  of  the  courts  of 
New  York,  and  involved  the  construction  of 
the  same  New  York  statute  here  under  con- 
sideration. Accepting  this  opinion  as  an  au- 
thoritative interpretation  of  the  law  of  New 
York,  we  concur  in  holding  that  the  notice 
given  was  not  the  notice  required  by  that 
law,  and  was  ineffectual  to  terminate  the 
contract,  under  the  provisions  in  respect  to 
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the  forfeiture  or  lapsing  of  New  York  con- 
tracts of  insurance  made  subject  to  the  pro- 
visions of  the  act  of  1877.  The  notice  re- 
<]uired  by  the  act  of  1877  might  be  either  a 
notice  of  the  time  when  a  premium  would 
fall  due  or  of  a  default  in  the  payment  of  a 
premium.  If  given  before  default,  the  re- 
quirement is  that  the  notice  shall  be  mailed 
''at  least  thirty  and  not  more  than  sixty  days 
prior  to  the  day  when  the  premium  is  paya- 
ble." If  given  after  a  default  has  been 
made,  the  requirement  is  equally  specific  that 
it  shall  be  a  notice  that  a  premium  is  due 
and  unpaid,  and  that  if  not  paid  within  thirty 
days  ''after  the  mailing"  of  such  notice  the 
*'policy  and  all  payments  thereon  will  be- 
come forfeited  and  void."  The  same  section 
also  provides  that,  ''in  case  the  payment  de- 
manded by  such  notice  shall  be  made  within 
the  thirty  days  limited  therefor,  the  same 
shall  be  taken  to  be  in  full  compliance  with 
the  requirements  of  the  policy  in  respect  to 
the  payment  of  said  premium  or  interest,  any- 
thing to  the  contrary  notwithstanding;  but 
no  such  policy  shall  in  any  case  be  forfeited 
or  declared  forfeited  or  lapsed  until  the  ex- 
piration of  thirty  days  after  the  mailing  of 
«uch  notice." 

The  notice  given  before  the  premium  fell 
•due  was  insufficient,  and  no  notice  whatever 
was  given  after  the  nonpayment  of  that  pre- 
mium. The  effect  of  the  prohibition  against 
<lcclaring  a  forfeiture  of  the  interest  of  the 
jtssured  under  the  contract  was  to  keep  the 
policy  alive  as  a  valid  subsisting  insurance, 
notwithstanding  the  stipulations  of  the  par- 
ties to  the  contrary.  The  duration  of  the 
policy,  so  long  as  it  was  dominated  by  the 
statute,  was  not  dependent  upon  the  pay- 
ment of  premiums  on  the  day  named  there- 
in, but  upon  payment  within  thirty  days  aft- 
er the  statutory  notice  should  be  given.  ITie 
only  way  in  which  the  policy  could  be  .ter- 
minated under  the  statute  was  by  the  fail- 
ure of  the  insured  to  pay  his  premium  upon 
notice  "mailed"  thirty  days  before  the  pre- 
mium was  due,  or  by  a  notice  of  default  and 
demand  for  pajrment  within  thirty  days  aft- 
er  mailing  such  notice.  Baxter  v.  Brooklyn 
L.  Ins,  Co.  119  N.  Y.  450-^65,  7  L.  R.  A. 
293,  23  N.  E.  1048. 

But  for  the  subsequent  act  of  May  18, 
1802,  there  could  be  no  serious  doubt  that 
this  policy  was  in  force  at  the  date  of  the 
•death  of  the  insured,  no  effectual  statutory 
notice  having  been  given.  Chapter  090  of 
the  Revision  of  the  Statutory  Laws  of  New 
York,  approved  May  18,  1892,  is  a  general 
act  revising  the  whole  law  of  the  state  of 
New  York  in  respect  of  insurance  corpora- 
tions, and  expressly  repeals  all  of  chapter  321 
of  the  act  of  1877.  By  §  92  of  that  act  it  is 
provided:  "Sec.  92.  No  forfeiture  of  policy 
without  notice. — No  life  insurance  corpora- 
tion doing  business  in  this  state  shall  de- 
•clare  forfeited,  or  lapsed,  any  policy  hereaft- 
-er  issued  or  renewed,  and  not  issued  upon  the 
payment  of  monthly  or  weekly  premiums,  or 
unless  the  same  is  a  term  insurance  contract 
for  one  year,  or  less,  nor  shall  any  such  poli- 
•cy  be  forfeited,  or  lapsed,  by  reason  of  non- 
payment ^hen  due  of  any  premium,  interest, 
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or  instalment  or  any  portion  thereof  required 
by  the  terms  of  the  policy  to  be  paid,  unless 
a  written  or  printed  notice  stating  the 
amount  of  such  premium,  interest,  instal- 
ment, or  portion  thereof,  due  on  such  policy, 
the  place  where  it  should  be  paid,  and  the 
person  to  whom  the  same  is  payable,  shall 
be  duly  addressed  and  mailed  to  the  person 
whose  life  is  insured,  or  the  assignee  of  the 
policy,  if  notice  of  the  assignment  has  been 
given  to  the  corporation,  at  his  or  her  last 
known  postoffice  address,  postage  paid  by 
the  corporation,  or  by  an  officer  thereof,  or 
person  appointed  by  it  to  collect  such  premi- 
um, at  least  fifteen  and  not  more  than  forty- 
five  days  prior  to  the  day  when  the  same  is 
payable. 

"The  notice  shall  also  state  that  unless 
such  premium,  interest,  instalment,  or  por- 
tion thereof,  then  due,  shall  be  paid  to  the 
corporation,  or  to  a  duly  appointed  agent  or 
person  authorized  to  collect  such  premium 
by  or  before  the  day  it  falls  due,  the  policy 
and  all  payments  thereon  will  become  for- 
feited and  void  except  as  to  the  right  to  a 
surrender  value  or  paid-up  policy  as  in  this 
chapter  provided. 

"If  the  payment  demanded  by  such  notice 
sihall  be  made  within  its  time  limited  there- 
for, it  shall  be  taken  to  be  in  full  compliance 
with  the  requirements  of  the  policy  in  re- 
spect to  the  time  of  such  payment;  and  no 
such  policy  bhall  in  any  case  be  forfeited  or 
declared  forfeited,  or  lasped  until  the  expira- 
tion of  thirty  days  after  the  mailing  of 
such  notice. 

"The  affidavit  of  any  officer,  clerk,  or 
agent  of  the  corporation,  or  of  anyone  au- 
thorized to  mail  such  notice,  that  the  notice 
required  by  this  section- has  been  duly  ad- 
dressed and  mailed  by  the  corporation  issu- 
ing such  policy,  shall  be  presumptive  evidence 
that  such  notice  has  been  duly  given." 

Section  291  of  this  act  provides  that  no 
right  acquired  or  accrued,  or  penalty  or  for- 
feiture incurred,  prior  to  October  1,  1892, 
should  be  affected  by  the  repeal  of  the  laws 
theretofore  in  force,  but  otherwise  manifest- 
ly subjects  policies  then  in  force  to  the  act 
of  1892,  in  respect  of  payment  of  premiums 
thereafter  falling  due.  This  act  of  1892  ex- 
cepts from  its  terms  policies  which  arc 
"term  insurance  contracts  for  one  year*  or 
less."  The  policy  in  suit  is,  as  we  have  en- 
deavored to  show,  a  term  insurance  contract 
for  one  year,  and  therefore  falls  within  the 
exception  of  the  section.  McDougall  v.  Prov- 
ident  8av,  Life  Assur.  8oc.  135  N.  Y.  661- 
550,  32  N.  E.  251 ;  Baldtmn  v.  Provident  Sav. 
Life  Aaaur.  8oo,  23  App.  Div.  6,  48  N.  Y. 
Supp.  403.  At  least  three  semiannual  pre* 
miums  fell  due  after  the  passage  of  this  act 
of  1892.  If  this  act  did  not  require  that  no- 
tice should  be  given  prior  to  the  falling  due 
of  any  premium,  or  notice  of  any  default  in 
payment,  as  did  the  act  of  187  7,  then  no  no- 
tice was  necessary,  except  such  notice  as  the 
contract  itself  requires. 

In  the  case  of  Baldwin  v.  Provident  Sav, 
lAfe  Aasur.  8oc.  23  App.  Div.  6,  48  N.  Y. 
Supp.  403,  there  was  involved  a  policy  is- 
sued in  1886.    It  was  kept  alive  by  paymenti 
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of  premiums  until  January,  1895.  A  call 
for  a  premium  due  February  9,  1895,  was 
sent  out.  The  assured  died  February  19, 
1895,  without  having  paid  the  premium  thus 
called.  It  was,  among  other  things,  con- 
tended by  the  counsel  for  the  beneficiary 
that  this  notice  was  not  a  sufficient  compli- 
ance with  the  terms  of  this  act  of  1892,  the 
act  in  force  when  the  premium  fell  due.  To 
this  the  court  replied  by  saying:  "The 
policy,  however,  falls  within  the  exception 
of  th^  section, — that  is,  it  is  either  a  policy 
issued  upon  the  payment  of  a  monthly  pre- 
mium, or  it  is  a  term  insurance  contract  for 
a  year  or  less,  in  which  case  no  notice  is  nec- 
essary; and  in  this  view  we  are  sustained  by 
the  decision  of  the  court  of  appeals  in  Mc- 
Dougall  v.  Provident  8av.  Life  Assur.  8oc. 
135  N.  Y.  561,  566,  32  N.  E.  251.  Judgment 
should  be  entered  for  the  defendant." 

It  is  not  a  question  as  to  whether  this  pol- 
icy was  "one  issued  or  renewed"  after  the 
passage  of  the  act  of  1892.  It  had  been  kept 
alive  by  force  of  the  act  of  1877  so  long  as 
that  statute  regulated  the  subject  of  forfeit- 
ures and  notices.  When  the  act  of  1877  was 
repealed  by  the  act  of  1892,  the  whole  sub- 
ject was  thereafter  regulated  only  by  the  lat- 
ter act.  It  if  did  not  prescribe  some  notice 
in  respect  to  the  forfeiture  of  policies  for 
the  term  of  one  year,  the  only  notice  which 
the  insured  could  demand  in  respect  of  pre- 
miums which  should  fall  due  thereafter 
would  be  such  notices  as  the  contract  itself 
prescribed  or  which  had  otherwise  become  a 
term  of  the  agreement  between  the  parties. 
In  this  view  of  the  case,  the  policy  lapsed  by 
reason  of  the  nonpayment  of  the  premiums 
which  fell  due  after  the  passage  of  the  act  of 
1892,  notwithstanding  no  notice  was  given. 

But  the  very  zealous  and  learned  counsel 
for  the  beneficiary  have  very  strongly  urged 
that,  as  this  contract  was  made  while  the  act 
of  1877  was  in  force,  the  provisions  of  that 
act  became  so  incorporated  into  the  contract 
as  to  become  apart  of  the  contract  itself, and 
that  the  provisions  of  the  act  of  1877,  pro; 
hibiting  a  forfeiture  of  the  interest  of  the  in- 
sured in  the  policy  without  a  notice,  accord- 
ing to  the  terms  and  conditions  of  the  stat- 
ute, became  as  much  a  term  and  stipulation 
of  the  policy  as  if  inserted  therein  by  the 
parties  themselves.  Upon  this  assumption, 
they  insist  that  the  act  of  1877  could  not  be 
altered  or  amended  or  repealed  so  as  to  sub- 
ject the  contract  to  forfeiture  without  the 
statutory  notice,  as  such  repeal  or  amend- 
ment would  impair  the  obligation  of  the  con- 
tract. To  this  we  cannot  agree.  The  con- 
tract which  the  parties  themselves  made  was 
one  for  an  insurance  for  a  single  year,  with 
the  privilege  of  renewal  for  succeeding  years 
upon  condition  of  the  payment  of  an  addi- 
tional premium  upon  the  day  named  in  the 
policy.  Failure  to  renew  it  according  to  the 
condition  of  the  contract  put  an  end  to  the 
policy,  without  more  ado.  So  with  respect 
to  the  payment  of  the  second  half  of  the 
yearly  premium.  If  not  paid  when  due,  the 
contract  was  thereby  terminated.  The  act 
of  1877  interposed,  and  for  the  benefit  of  the 
'nsured   provided   that   the   stipulations  of 
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the  contract  in  respect  to  the  termination  of 
the  policy  should  not  be  enforced  unless  no- 
tice of  a  certain  character  had  previously 
been  g^ven  by  the  insurer.     The  statute  did 
not  provide  that  the  interest  of  the  insured 
shall  not  be  forfeited  upon  failure  to  renew 
the  policy  by  the  payment  of  the  stipulated 
premium,  but  that  the  forfeiture  should  not 
be  declared  or  be  cfTective  unless  the  default- 
in  the  payment  of  the  stipulated  premium 
should  occur  after  a  particular  notice  had 
been  given  prior  to  the  stipulated  day  of  pay- 
ment or  a  default  should  continue  after  a 
Particular  notice  and  demand  for  payment 
ad  been  given.     Thus  the  law  stepped  in, 
and  in  efl"ect  said:     "You  shall  not  enforce- 
the  stipulations  into  which  you  have  entered 
in  respect  to  the  effect  of  a  default  in  pay- 
ment of  premiums,  unless  you  first  comply^ 
with  this  statute  by  giving  the  notice  herein 
required."     The.  subsequent   repeal    of   thia- 
statute  does  not  impair  the  obligation  of  the 
contract    in    respect    to    premiums    which 
should      mature      thereafter.     The      repeal 
simply  permits  the  contract  into  which  the- 
parties  had  entered  to  be  enforced  accordinjr 
to  its  own  terms  and  conditions.     "The  laws- 
with  reference  to  which  the  parties  must  be 
assumed   to  have  contracted     .     .     .     were- 
those  which,  in  their  direct  or  necessary  le- 
gal operation,  controlled  or  affected  the  obli- 
gations    of     such     contract."     Connecticut 
Mut.  Jj.  Ins.  Co,  V.  Cushman,  108  U.  S.  51- 
65,  27  L.  ed.  648-^53.  2  Sup.  Ct.  Rep.  236.. 
Laws  repealing  laws  which  prevent  the  oper- 
ation of  contracts  otherwise  within  the  com- 
petency of  the  parties,  and  permit  their  en- 
forcement  according   to   their   terms,   have- 
never  been  regarded  as  laws  impairing  the 
obligation  of  contracts,  or  as  an  impairment 
of  vested  rights.     Connecticut  Mut.  L.  Ins. 
Co.  V.  Cushman,  108  U.  S.  51-65,  27  L.  ed. 
648-«.53,    2    Sup.    Ct.    Rep.    236;    Ewell   v. 
Dagfjs,  108  U.  S.  143.  27  L.  ed.  «82,  2  Sup. 
Ct.  Rep.  408 :  Gross  v.  United  States  Mortft. 
Co.  108  U.  S.  477,  27  L.  ed.  795,  2  Sup.Ct. 
Rep.  940;  Butler  v.  United  States  Bldg.  d^ 
L.  Asso.  97  Tenn.  079,  37  S.  W.  385 ;  Curtis 
V.  Leavitt,  15  N.  Y.  15,  85;  Lewis  v.  McEl- 
vain,  16  Ohio,  347;  Cuyahoga  Falls  Real  Es- 
tate Asso.  v.   McCauflhy,  2  Ohio  St   152; 
Cooley,  Const.  Lim.*293-378. 

Judge  Hammond,  who  heard  this  case  be- 
low, very  admirably  answered  the  argument 
that  the  act  of  1877  so  entered  into  the  con- 
tract as  to  make  its  repeal  an  impairment  of 
its  obligations,  by  saying:  "If  the  provi- 
sions of  the  statute  as  to  notice  had  been- 
written  in  the  policy  as  agreements  of  the- 
parties,  that  would  have  been  their  contract, 
and,  of  course,  the  law  could  not  make  an- 
other contract  for  them;  wherefore,  it- 
would  be  enforced  by  the  courts  as  the  agree- 
ment of  the  parties.  But  the  statute  did* 
not  undertake  to  make  a  contract  of  insur- 
ance for  the  parties.  It  was  only  a  statu- 
tory regulation  for  the  government  of  insur- 
ance companies,  compelling  them  to  give  no- 
tice as  required  by  the  act  of  the  nonpay- 
ment of  premiums  before  they  would  be  al- 
lowed to  declare  a  policy  forfeited  according- 
to    its   stipulations.     It   was   a   regulation* 
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<hat  the  Icgis^lature  had  a  right  to  make.     It 
-was  a  beneficeut   regulation  for  the   relief 
-against  a  forfeiture  created  under  the  con- 
tract, which  it  was  entirely  competent  for 
the  legislature  to  withdraw,  alter,  or  amend, 
£18  to  it  might  seem  best.     Surely,  if  we  turn 
the  principle  contended  for  the  other  way, 
its  operation  \vould  be  denied  by  the  plain- 
tiff and  her  counsel ;  that  is  to  say,  if  an  in- 
-surance  company  should  contend  that  at  the 
time  of  the  passage  of  the  act  it  had  already 
issued  a  policy  defining  the  terms  of  forfeit- 
ure, and  that  it  was  not  within  the  power  of 
the  legislature  to  impair  the  obligation  of 
that  contract  by  importing  into  it  a  differ- 
ent stipulation  or  provision  as  to  the  condi- 
tions of  forfeiture,  the  beneficiaries  would 
^eny   that   such   legislation  unconstitution- 
ally  impaired   the   obligation;    but,   if   the 
legislature  has  the  power  to  import  into  an 
existing  contract  such  a  regulation  for  giv- 
ing notice  without  impairing  the  obligation 
of  the  contract  as  to  the  insurance  company, 
it  has  the  ri^ht  to  t^ke  it  away  by  repeal, 
without  impairing  the  obligation  as  to  the 
<)eneficiai*y." 

In  GrosH  v.  United  States  Mortg.  Co.  108 
IT.  S.  477-488,  27  L.  ed.  795-798,  2  Sup.  Ct. 
Hep.  946,  the  validity  of  a  mortgage  was  in- 
volved which  had  been  made  at  a  time  when 
the  mortgage  was  invalid  under  the  existing 
local  law,  but  which  was  subsequently  vali- 
dated. The  validating  act  was  said  to  be  re- 
pugnant U)  the  Constitution  of  the  United 
States,  as  impairing  the  obligation  of  the 
<?ontract.  To  this  the  court  said:  "That 
the  act  in  question  i?  not  repugnant  to  the 
Constitution,  as  impairing  the  obligation  of 
a  contract,  is,  in  view  of  the  settled  doc- 
trines of  this  court,  entirely  clear.  Its  orig- 
inal invalidity  was  placed  by  the  court  hk- 
low  upon  the  ground  that  the  statutes  and 
public  policy  of  Illinois  forbade  a  foreign 
corporation  from  taking  a  mortgage  upon 
real  property  in  that  state  to  secure  a  loan 
of  money.  Whether  that  inhibition  should 
he  withdrawn  was,  bo  far  at  least  as  the  im- 
mediate parties  to  the  contract  were  con- 
cerned, a  question  of  policy,  rather  than  of 
•constitutional  power.  When  the  legislative 
department  removed  the  inhibition  imposed, 
as  well  by  statute  as  by  the  public  policy  of 
the  state,  upon  the  execution  of  a  contract  like 
this,  it  cannot  be  said  that  such  legislation, 
although  retrospective  in  its  operation,  im- 
paired the  obligation  of  the  contract.  It 
rather  enables  the  parties  to  enforce  the  con- 
tract which  thev  intended  to  make.  It  is,  in 
•effect,  a  legislative  declaration  that  the 
mortgagor  shall  not.  in  a  suit  to  enforce  the 
lien  given  by  the  mortgage,  shield  himself 
behind  any  statutory  prohibition  or  public 
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policy  which  prevented  the  mortgagee,  at  the 
date  of  the  mortgage,  from  taking  the  title 
which  was  intended  to  be  passed  as  security 
for  the  mortgage  debt.  We  repeat  here 
what  was  said  in  Satterlee  v.  Matthewsonj  2 
Pet.  380,  7  L.  ed.  458,  and,  in  substance,  in 
Watson  v.  Uerccr,  8  Pet.  88,  8  L.  ed.  876, 
that  'it  is  not  easy  to  perceive  how  a  law, 
which  gives  validity  to  a  void  contvact,  can 
be  said  to  impair  the  obligation  of  that  con- 
tract.' " 

InEwell  V.  DaggSy  108  U.  S.  143-15.1,  27 
L.  ed.  082-685,  2  Sup.  Ct.  Rep.  413,  a  statute 
which  declared  all  contracts  voidable  for 
usui-y  was  repealed.  It  was  held  that  the 
repeal  of  the  statute  deprived  the  debtor  of 
the  statutory  defense,  and  was  valid,  as  not 
impairing  the  obligation  of  the  contract. 
Touching  the  objection  to  the  repeal  of  such 
statutes  as  depriving  existing  contracts  of  a 
statutory  defense,  the  court  said:  "Inde- 
pendent of  the  nature  of  the  forfeiture  as  a 
penalty,  which  is  taken  away  by  a  repeal  of 
the  act,  the  more  general  and  deeper  prin- 
ciple (m  which  they  are  to  be  supported  is 
that  the  right  of  a  defendant  to  avoid  his 
contracts  is  given  to  him  by  statute,  for  pur- 
poses of  its  own.  and  not  because  it  affects 
the  merits  of  his  obligation ;  and  that  what- 
ever the  fitatute  gives  under  such  circum- 
stances, as  long  as  it  remains  in  fieri ^  and 
not  realized  by  having  passed  into  a  com- 
pleted transaction,  may,  by  a  subsequent 
statute,  be  taken  away.  It  is  a  privilege 
that  belongs  to  the  remedy,  and  forms  no 
element  in  the  rights  that  inhere  to  the  con- 
tract. The  benefit  which  he  has  received  as 
the  consideration  of  the  contract,  which,  con- 
trary to  law,  he  actually  made,  is  just  ground 
foi  imposing  upon  him,  by  subsequent  legis- 
lation, the  liability  which  he  intended  to  in- 
cur. That  principle  has  been  repeatedly 
announced  and  acted  upon  by  this  court. 
Read  v.  Plattsmonth,  107  U.  S.  568,  27  L.ed. 
414,2  Sup.  Ct.  Rep.  208 :  and  see  Lewis  y.Mc- 
Elvain,  16  Ohio.  347;  Johnson  Y.Bentley,  16 
Ohio,  97 ;  Cuyahoga  Falls  Real  Estate  Asso. 
V.  McCaughy,  2  Ohio  St.  152;  Satterlee  v. 
Mathewson,  16  Serg.  &  R.  169,  same  case,  in 
error,  2  Pet.  380.  7  L.  ed.  458;  Watson  v. 
Mercer,  8  Pet.  88,  8  L.  ed.  876.  The  right 
which  the  curative  or  repealing  act  takes 
away  in  such  a  case  is  the  right  in  the  party 
to  avoid  his  contract,  a  naked  legal  right, 
which  it  is  usually  unjust  to  insist  upon, 
and  which  no  constitutional  provision  was 
ever  designed  to  protect.  Cooley,  Const. 
Lim.  378,  and  cases  cited." 

There  was  no  error  in  sustaining  the  de- 
murrer to  the  plaintiff's  declaration,  and  th^ 
judgment  is  accordingly  affirmed. 
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The  removal  by  the  oi^rner  of  a  life  es- 
tate, of  a  larffe  dvrelllnff  house  which 
was  expensive  when  erected,  but  which,  by 
reason  ot  railroads  and  factories  around  It, 
has  become  absolutely  undesirable  as  a  resi- 
dence and  incapable  of  any  use  as  business 
property,  does  not  constitute  actionable  waste 
as  against  the  reversioner,  with  whom  no 
contractual  relations  exist,  when  the  removal 
of  the  building  largely  enhances  the  value  of 
the  property  for  business  purposes. 

(July  8,  1899.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  County 
t   in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  waste.    Affirmed. 

Statement  by  Winslow,  J.: 

This  is  an  action  for  waste,  brought  by  re- 
versioners against  the  defendant,  which  is 
the  owner  of  an  estate  for  the  life  of  another 
in  a  quarter  of  an  acre  of  land  in  the  city  of 
Milwaukee.  The  waste  claimed  is  the  de- 
struction of  a  dwelling  house  upon  the  land, 
and  the  grading  of  the  same  down  to  the 
level  of  the  street.  The  complaint  demands 
double  damages,  under  §  3170,  Rev.  Stat. 
1898.  The  (quarter  of  an  acre  of  land  in 
question  is  situated  upon  Virginia  street,  in 
the  city  of  Milwaukee,  and  was  the  home- 
stead of  one  Charles  T.  Melms,  deceased. 
The  house  thereon  was  a  large  brick  build- 
ing, built  by  Melms  in  the  year  1864,  And 
cost  more  than  $20,000.  At  the  time  of  the 
building  of  the  house,  Melms  owned  the  ad< 
joining  real  estate,  and  also  owned  a  brew- 
ery upon  a  part  of  the  premises.  Charles  T. 
Melms  died  in  the  year  1869.  leaving  his  es- 
tate involved  in  financial  difficulties.  After 
his»  decease,  both  th^  brewery  and  the  home- 
stead were  sold  and  conveyed  to  the  Pabst 
Brewing  Company,  but  it  was  held  in  the  ac- 
tion of  Melms  V.  Pahst  Brewing  Co.  93  Wis. 
140,  66  N.  W.  244,that  the  brewing  company 
only  acquired  Mrs.Melms's  life  estate  in  the 
homestead,  and  that  the  plaintiffs  in  this  ac- 
tion were  the  owners  of  the  fee,  subject  to 
such  life  estate.  As  to  the  brewery  prop- 
erty, it  was  held  in  an  action  under  the  same 
title,  decided  at  the  same  time,  and  reported 
in  93  Wis.  153,  66  N.  W.  618,  that  the  brew- 
ing company  acquired  the  full  title  in  fee. 
The  homestead  consists  of  a  piece  of  land  90 
feet  sqTiare,  in  the  center  of  which  the  afore- 
said dwelling  house  stood ;  and  this  parcel  is 
coimected  with  Virpinia  street  on  the  south 
by  a  strip  45  feet  wide  and  60  feet  long,  mak- 
ing an  exact  quarter  of  an  acre,  tt  clearly 
appears  by  the  evidence  that  after  the  pur- 
chase of  tliis  land  by  the  brewing  company 
the  general  character  of  real  estate  upon 
Virginia  street  about  the  homestead  rapidly 
changed,  so  that  soon  after  the  year  1890  it 
became  wholly  undesirable  and  unprofitable 

Note. — As  to  remaindermen's  rights  In  bu iTd- 
Ings.  see  also  Demby  v.  Par8e(Ark.)12L.  R.  A.  87. 
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as  residence  property.  Factories  and  rail- 
way tracks  increased  in  the  vicinity,  and  the 
balance  of  the  property  was  built  up  with 
brewing  buildings,  until  the  quarter  of  aik 
acre  homestead  in  question  became  an  iso- 
lated lot  and  building,  standing  from  20  to 
30  feet  above  the  level  of  the  street,  the  bal- 
ance of  the  property  having  been  graded' 
down  in  order  to  fit  it  for  business  purposes. 
The  evidence  shows  without  material  dispute- 
that,  owing  to  these  circumstances,  the  resi- 
dence, which  was  at  one  time  a  handsome 
and  desirable  one,  became  of  no  practical 
value,  and  would  not  rent  for  enough  to  pay 
taxes  and  insurance  thereon;  whereas,  if  the 
property  were  cut  down  to  the  level  of  the- 
street,  so  that  it  was  capable  of  being  used 
as  business  property,  it  would  again  be  use- 
ful, and  its  value  would  be  largely  enhanced. 
Under  these  circumstances,  and  prior  to  the 
judgment  in  the  former  action,  the  defend- 
ant removed  the  building,  and  graded  down 
the  property  to  about  the  level  of  the  street, 
and  these  are  the  acts  which  it  is  claimed 
conE>titute  waste.  The  action  was  tried  be- 
fore the  court  without  a  jury,  and  the  court 
found,  in  addition  to  the  facts  above  stated, 
that  the  removal  of  the  building  and  grading^ 
down  of  the  earth  was  done  by  the  defendant 
in  1891  and  1892,  believing  itself  to  be  the- 
owner  in  fee  simple  of  the  property,  and  that 
by  said  acts  the  estate  of  the  plaintiffs  ii¥ 
the  property  was  substantially  increased,, 
and  that  the  plaintiffs  have  been  in  no  way 
injured  thereby.  Upon  these  findings  the* 
complaint  was  dismissed,  and  the  plaintiffs- 
appeal. 

Messrs.  Bloodgood,  Kemper,  ft  Blood-- 
good  for  appellants. 

Messrs.  Winkler,  Flanders,  Smith*. 
Bottnm,  ft  Vilas  for  respondent. 

Winslow,  J.,  delivered  the  opinion  of  the- 
court : 

Our  statutes  recognize  waste,  and  provide- 
a  remedy  by  action,  and  the  recovery  of 
double  damages  therefor  (Rev.  Stat.  1898,. 
§§  3170  et  seq.)  ;  but  they  do  not  define  it. 
It  may  be  cither  voluntary  or  permissive,, 
and  may  be  of  houses,  gardens,  orchards, 
lands,  or  woods  (Id.  §  3171)  ;  but,  in  order 
to  ascertain  whether  a  given  act  constitutes- 
wa^te  or  not,  recourse  must  be  had  to  the* 
common  law  as  expounded  by  the  text-books- 
and  decisions.  In  the  present  case  a  large 
dwelling  house,  expensive  when  constructed, 
has  been  destroyed,  and  the  ground  has  been 
graded  down  by  the  owner  of  the  life  estate, 
in  order  to  make  the  property  serve  business 
purposes.  That  these  acts  would  constitute 
waste  under  ordinary  circumstances  cannot 
be  doubted.  It  is  not  necessary  to  delve 
deeply  into  the  Year  Books,  or  philosophize 
extensively  as  to  the  meaning  of  early  judi- 
cial utterances,  in  order  to  arrive  at  this  con- 
clusion. The  following  definition  of  "waste**" 
was  approved  by  this  court  in  Bandloto  t. 
Thieme,  53  Wis.  57,  9  N.  W.  920:  "It  may 
be  defined  to  be  any  act  or  omission  of  duty 
by  a  tenant  of  land  which  does  a  lasting  in- 
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iurj  to  the  freehold,  tends  to  the  permanent 
1088  of  the  owner  of  the  fee,  or  to  destroy  or 
lessen  the  value  of  the  inheritance,  or  to  de- 
stroy the  identity  of  the  property,  or  impair 
the  evidence  of  title."  In  tne  same  case  it 
was  also  said:  "The  damage  heing  to  the 
inheritance,  and  the  heir  of  the  reversioner 
having  the  right  of  action  to  recover  it,  im- 
ply that  the  injury  must  be  of  a  lasting  and 
permanent  character."  And  in  Brock  v. 
Dole,  66  Wis.  142,  28  N.  W.  334,  it  was  also 
said  that  "any  material  change  in  the  nature 
and  character  of  the  buildings  made  by  the 
tenant  is  waste,  although  the  value  of  the 
property  should  be  enhanced  by  the  altera- 
tion." These  recent  judicial  utterances  in 
this  court  settle  the  general  rules  which  gov- 
ern waste  without  difficulty,  and  it  may  be 
said,  also,  that  these  rules  are  in  accord  with 
the  general  current  of  the  authorities  else- 
where. But,  while  they  are  correct  as  gen- 
eral expressions  of  the  law  upon  the  subject, 
and  were  properly  applicable  to  the  cases 
under  consideration,  it  must  be  remembered 
that  they  are  general  rules  only,  and,  like 
most  general  propositions,  are  not  to  be  ac- 
cepted without  limitation  or  reserve  under 
any  and  all  circumstances.  Thus,  the  an^ 
cient  English  rule  which  prevented  the  ten- 
ant from  converting  a  meadow  into  arable 
land  was  early  softened  down,  and  the  doc- 
trine of  meliorating  waste  was  adopted, 
which,  without  changing  the  legal  definition 
of  waste,  still  allowed  the  tenant  to  change 
the  course  of  husbandry  upon  the  estate  if 
such  change  be  for  the  betterment  of  the  es- 
tate. Bewes,  Waste,  p.  134,  and  cases  cited. 
Again,  and  in  accordance  with  this  same 
principle,  the  rule  that  any  change  in  a 
building  upon  the  premises  constitutes  waste 
has  been  greatly  modified,  even  in  England; 
and  it  is  now  well  settled  that,  while  such 
change  may  constitute  technical  waste,  still 
it  will  not  be  enjoined  in  equity  when  it 
clearly  appears  that  the  change  will  be,  in 
eflfect,  a  meliorating  change,  which  rather 
improves  the  inheritance  than  injures  it. 
Doherty  y.  Allma/n,  L.  R.  3  App.  Cas.  7 09;  Re 
Mcintosh  d  P,  Improv,  Co,  61  L.  J.  Q.  B.  N. 
S.  164.  Following  the  same  general  line  of 
reasoning,  it  was  early  held  in  the  United 
States  that,  while  the  English  doctrine  as  to 
waste  was  a  part  of  our  common  law,  still 
that  the  cutting  of  timber  in  order  to  clear 
up  wild  land  and  fit  it  for  cultivation,  if 
consonant  with  the  rules  of  good  husbandry, 
was  not  waste,  although  such  acts  would 
clearly  have  been  waste  in  England.  Tiede- 
man.  Real  Prop.  Eng.  ed.  §  74;  Rice,  Mod- 
ern Law  of  Real  Prop.  |§  160,  161 ;  Wilkin- 
son V.  Wilkinsofi,  69  Wis.  557,  18  N.  W.  527. 
These  familiar  examples  of  departure  from 
ancient  rules  will  serve  to  show  that,  while 
definitions  have  remained  much  the  same, 
the  law  upon  the  subject  of  waste  is  not  an 
unchanging  and  unchangeable  code  which 
was  crystallized  for  all  time  in  the  days  of 
feudal  tenures,  but  that  it  is  subject  to  such 
reasonable  modifications  as  may  be  demand- 
ed by  the  growth  of  civilization  and  varying 
conditions.  And  so  it  is  now  laid  do\vn  that 
the  same  act  may  be  waste  in  one  part  of 
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the  country  while  in  another  it  is  a  legiti- 
mate use  of  the  land,  and  that  the  usages 
and  customs  of  each  community  enter  large- 
ly into  the  settlement  of  the  question.  Tiede- 
man.  Real  Prop.  Eng.  ed.  §  73.  This  is  en- 
tiiely  consistent  with,  and  in  fact  springa 
from,  the  central  idea  upon  which  the  disa- 
bility of  waste  is  now,  and  always  has  been, 
founded,  namely,  the  preservation  of  th& 
property  for  the  benefit  of  the  owner  of  the 
luture  estate  without  permanent  injury  to- 
it.  This  element  will  be  found  in  all  the 
definitions  of  waste,  namely,  that  it  must  [te^ 
an  act  resulting  in  permanent  injury  to  the 
inheritance  or  future  estate.  It  has  been 
frequently  said  that  this  injury  may  consist, 
either  in  diminishing  the  value  of  the  inher- 
itance, or  increasing  its  burdens,  or  in  de- 
stroying the  identity  of  the  property,  or  im- 
pairing the  evidence  of  title.  The  last  ele- 
ment of  injury  so  enumerated,  while  a  co- 
cent  and  persuasive  one  in  former  times,  has. 
lost  most,  if  not  all,  of  its  force,  at  the  pres- 
ent time.  It  was  important  when  titlea 
werp  not  registered,  and  descriptions  of  land 
were  frequently  dependent  upon  natural 
monuments,  or  the  uses  to  which  the  land 
was  put ;  but  since  the  universal  adoption  of 
accurate  surveys,  and  the  establishment  of 
thfl  system  of  recording  conveyances,  there- 
can  be  few  acts  which  will  impair  any  evi- 
dence of  title.  Doherty  v.  Altman,  L.  R.  3. 
App.  Cas.  709;  Bewes,  Waste,  pp.  129,  130 
et  seq.  But  the  principle  that  the  reversion- 
er or  remainderman  is  ordinarily  entitled  to- 
receive  the  identical  estate,  or,  in  other 
words,  that  the  identity  of  the  property  i» 
not  to  be  destroj'ed,  still  remains,  and  it  haa 
been  said  that  chanpfes  in  the  nature  of 
buildings,  through  enhancing  the  value  of' 
the  property,  will  constitute  waste  if  they 
change  the  identity  of  the  estate.  Brock  v. 
Dole,  60  Wis.  142,  28  N.  W.  334.  This  prin- 
ciple was  enforced  in  the  last-named  case, 
whefe  it  was  held  that  a  tenant  from  year 
to  year  of  a  room  in  a  frame  building  would 
^e  enjoined  from  constructing  a  chimney  in 
the  building  against  the  objection  of  his 
landlord.  The  importance  of  this  rule  to  the 
landlord  or  owner  of  the  future  estate  can- 
not be  denied.  Especially  is  it  valuable  and 
essential  to  the  protection  of  a  landlord  who- 
rents  his  premises  for  a  short  time.  He  has 
fitted  his  premises  for  certain  uses.  He  leas- 
es them  for  such  uses,  and  he  is  entitled  ta 
receive  them  back  at  the  end  of  the  term  still 
fitted  for  those  uses;  and  he  may  well  say 
that  he  does  not  choose  to  have  a  different 
property  returned  to  him  from  that  which 
he  leased,  even  if,  upon  the  taking  of  testi- 
mony, it  might  be  found  of  greater  value  by 
reason  of  the  change.  Many  cases  will  be 
found  sustaining  this  rule;  and  that  it  is  a 
wholesome  rule  of  law,  operating  to  prevent 
lawless  acts  on  the  part  of  tenants,  cannot 
be  doubted,  nor  is  it  intended  to  depart 
therefrom  in  this  decision.  The  case  now 
before  us,  however,  bears  little  likeness  to- 
such  a  case,  and  contains  elements  so  radi- 
cally different  from  those  present  in  Brock 
V.  Dole  that  we  cannot  regard  that  case  aa 
controlling  this  one. 
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There  arc  no  contract  relations  in  the 
present  case.  The  defendants  are  the  gran- 
tecs  of  a  life  estate,  and  their  rights  may 
•continue  for  a  number  of  years.  The  evi- 
•dence  shows  that  the  property  became  value- 
less for  the  purpose  of  residence  property 
■as  the  result  of  the  growth  and  develop- 
ment of  a  great  city.  Business  and  manu- 
facturing interests  advanced  and  surrounded 
the  once  elegant  mansion,  until  it  stood  iso- 
lated and  alone,  standing  upon  just  enough 
ground  to  support  it,  and  surrounded  by  fac- 
tories and  railway  tracks,  absolutely  unde- 
sirable as  a  residence,  and  incapable  of  any 
use  as  business  property.  Here  was  a  com- 
plete change  of  conditions,  not  produced  by 
the  tenant,  but  resulting  from  causes  which 
none  could  control.  Can  it  b^  reasonably 
or  logically  said  that  this  entire  change  of 
condition  is  to  be  completely  ignored,  and 
the  ironclad  rule  applied  that  the  tenant 
•can  make  no  change  in  the  uses  of  the 
property  because  he  will  destroy  its  identi- 
ty? Must  the  tenant  stand  by,  and  pre- 
serve the  useless  dwelling  house,  so  that  he 
jnay  at  some  future  time  turn  it  over  to  the 
reversioner,  equally  useless?  Certainly,  all 
the  analogies  are  to  the  contrary.  As  we 
"have  before  seen,  the  cutting  of  timber, 
which  ni  England  was  considered  waste,  has 
Tjecome  in  this  country  an  act  which  may 
ha  waste  or  not,  according  to  the  surround- 
ing conditions  and  the  rules  of  good  husband- 
ry; and  the  same  rule  applies  to  the  change 
of  a  meadow  to  arable  land.  The  changes 
of  conditions  which  justify  these  departures 
from  early  inflexible  rules  are  no  more 
marked  or  complete  than  is  the  chancre  of 
conditions  which  destroys  the  value  of  resi- 
'dence  property  as  such,  and  renders  it  only 
useful  for  business  purposes.  Suppose  the 
house  in  question  had  been  so  situated  that 
it  could  have  been  remodeled  into  business 
property,  would  any  court  of  equity  have  en- 
joined such  remodeling  under  the  circum- 
-stances  here  shown,  or  ought  any  court  to 
render  a  judgment  for  damages  for  such  an 
act?  Clearly,  we  think  not.  Again,  sup- 
pose an  orchard  to  have  become  permanently 
unproductive  through  disease  or  death  of  the 
trees,  and  the  land  to  have  become  far  more 
valuable,  by  reason  of  new  conditions,  as  a 
vegetable  garden  or  wheat  field,  is  the  life 
tenant  to  be  compelled  to  preserve  or  renew 
the  useless  orchard,  and  forego  the  advanta- 
ges to  be  derived  from  a  different  use?  Or 
suppose  a  farm  to  have  become  absolutely 
unprofitable  by  reason  of  change  of  market 
conditions  as  a  grain  farm,  but  very  valua- 
ble as  a  tobacco  plantation,  would  it  be 
waste  for  the  life  tenant  to  change  the  use 
accordingly,  and  remodel  a  now  useless  bam 
or  granary  into  a  tobacco  shed?  All  these 
questions  naturally  suggest  their  own  an- 
swer, and  it  is  certainly  difficult  to  see  why, 
if  change  of  conditions  is  so  potent  in  the 
•case  of  timber,  orchards,  or  kind  of  crops,  it 
«hould  be  of  no  effect  in  the  case  of  build- 
ings similarly  affected.  It  is  certainly  true 
that  a  case  involving  so  complete  a  change  of 
•situation  as  regards  buildings  has  been  rare- 
ly, if  ever,  presented  to  the  courts,  yet  we 
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are  not  without  authorities  approaching  very 
nearly  to  the  case  before  us.  Thus,  in  the 
case  of  Doherty  v.  Allman,  before  cited,  a 
court  of  equity  refused  an  injunction  pre 
venting  a  tenant  for  a  long  term  from  chang- 
ing, storehouses  into  dwelling  houses,  on 
the  ground  that  by  change  of  conditions  the 
demand  for  storehouses  had  ceased,  and  the 
property  had  become  worthless,  whereas  it 
might  be  productive  when  fitted  for  dwell- 
ing houses.  Again,  in  the  case  of  SherrUl 
v.  Connor,  107  N.  C.  630,  12  S.  E.  588,  which 
was  an  action  for  permissive  waste  against 
a  tenant  in  dower,  who  had  permitted  large 
barns  and  outbuildings  upon  a  plantation  to 
fall  into  decay,  it  was  held  that,  as  these 
buildings  had  been  built  before  the  Civil 
War  to  accommodate  the  operation  of  the 
plantation  by  slaves,  it  was  not  necessarily 
waste  to  tear  them  down,  or  allow  them  to 
remain  unrepaired,  after  the  war,  when  the 
conditions  had  completely  changed  by  rea- 
son of  the  emancipation,  and  the  changed 
methods  of  use  resulting  therefrom;  and 
that  it  became  a  question  for  the  jury 
whether  a  prudent  owner  of  the  fee,  if  in 
possession,  would  have  suffered  the  unsuita- 
ble barns  and  buildings  to  have  fallen  into 
decay,  rather  than  incur  the  cost  of  repair. 
This  last  case  is  very  persuasive  and  well 
reasoned,  and  it  well  states  the  principle 
which  we  think  is  equally  applicable  to  the 
case  before  us.  In  the  absence  of  any  con- 
tract, express  or  implied,  to  use  the  prop- 
erty for  a  specified  purpose,  or  to  return  it 
in  the  same  condition  in  which  it  was  re- 
ceived, a  radical  and  peimanent  change  of 
surrounding  conditions,  such  as  is  presented 
in  the  case  before  us,  must  always  be  an 
important,  and  sometimes  a  controlling,  con« 
sideration  upon  the  question  whether  a  phys- 
ical change  in  the  use  of  the  buildings  con- 
stitutes waste.  In  the  present  case  this 
consideration  wbs  regarded  by  the  trial 
court  as  controlling,  and  we  are  satisfied 
that  this  is  the  right  view.  This  case  is  not 
to  be  construed  as  justifying  a  tenant  in 
making  substantial  changes  in  the  leasehold 
property,  or  the  buildings  thereon,  to  suit 
hU  own  whim  or  convenience,  because,  per- 
chance, he  may  be  able  to  show  that  the 
change  is  in  some  degree  beneficial.  Under 
all  ordinary  circumstances  the  landlord  or 
reversioner,  even  in  the  absence  of  any  con- 
tract, is  entitled  to  receive  the  property  at 
the  close  of  the  tenancy  substantially  in  the 
condition  in  which  it  was  when  the  tenant 
received  it;  but  when,  as  here,  there  has  oc- 
curred a  complete  and  permanent  change  of 
surrounding  conditions,  which  has  deprived 
the  property  of  its  value  and  usefulness  as 
previousl}''  used,  the  question  whether  a  life 
tennnt,  not  bound  by  contract  to  restore  the 
property  in  the  same  condition  in  which  he 
received  it,  has  been  guilty  of  waste  in  mak- 
ing changes  necessary  to  make  the  property 
useful,  is  a  question  of  fact  for  the  jury  un- 
der proper  instructions,  or  for  the  court, 
where,  as  in  the  present  case,  the  question  ib 
tried  by  the  court. 
Judgment  affirmed. 

Rehearing  denied. 
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Glaus  SKAVDALE  et  aZ.,  Appta., 

V, 

William     H.     MOVER,     Sheriff     of     King 

County,  Rc8pt» 


( 


Wash ) 


t.     A  partnership  la  not  estopped  front 
clnlmlnK  the  ownership  of  property 

as  against  an  officer  who  levies  upon  It  as  the 
property  of  one  member  of  the  firm,  merely 
t>ecause  the  firm  has  coustrned  a  contract  with 
a  third' person  to  give  the  title  to  the  latter, 
when  the  levy  was  not  based  on  that  fact.' 
"S.  A  le-vir  on  speclllc  property  of  a 
partnership,  aa  that  of  an  ln«ltriaaal 
partner,  conatltntea  a  converalon  there- 
of, and  Is  not  Justified  by  2  Balllnger's  Anno. 
Codes  ft  Stat.  |  5271.  authorizing  the  sheriff 
to  take  possession  of  the^  partnership  proper- 


ty and  sell  the  Interest  of  an  Individual  part- 
ner therein,  as  the  only  custody  which  this 
authorizes  is  for  the  purpose  of  selling  th« 
individual  -partner'a  Interest,  to  be  shown  on 
an  accounting. 

(Dunbar,  J.,  dissenta.) 
(March  28.  1890.) 

APPEAL  by  plaintiffs  from  a  judgement  of 
the  Superior  Court  for  King  County  in 
faror  of  defendant  in  an  action  brought  to 
recover  the  value  of  certain  logs  alleged  to 
have  been  converted  by  defendant.  R^- 
versed. 

The  facts  are  stated  in  the  opinion. 

ifessra.  John  E.  Humphries,  William 
E.  Humphrey,  .and  Harrison  Bostiviok, 
for  appellants: 

A   complaint  between   Carstens   Brothers 


"Note. — Levy  on  partnevghtp  property  for  the 
debt  of  a  partner. 

I.  PoBtession. 

a.  By  ehcriff. 

b.  Uy  purchaser. 
TI.  What  may  be  sold. 

HI.  Levy  on  specific  articles. 
IV.  Trespass  in  making  a  levy. 
V.  Ascertaining  the  interest  of  the  judgment 

debtor. 
VI.  Injunction  against  interfering  with  part- 
nersJiip  property. 
"VII.  Other  equitable  relief. 
Vlil.  Priority  of  firm   creditors  as   against  a 
levy  for  an  individual  debt. 
IX.  Real  estate. 

X.  Executions  against  both  partners, 
XI.  Statutory  provisions. 
^11.  English  and  Canadian  cases. 

a.  Possession  in  making  levy, 

b.  What  may  be  sold. 

c.  Purchaser, 

d.  Injunction  against  sale. 

e.  Ascertaining  the  interest  sold, 
t.  Priority  of  executions  for  firm  debts. 
g.  Statutory  provisions. 

In  Skavdalb  v.  Mover  It  was  held  that  a  levy 
upon  partnership  property  for  a  debt  of  a  mem- 
ber of  the  firm,  and  the  seizure  of  the  specific 
4irticies  as  though  they  were  the  property  of  the 
execution  debtor,  are  Illegal  and  a  conversion, 
and  cannot  be  Justified  under  a  statute  provid- 
ing for  a  levy  on  partnership  property  and  sale 
•of  the  Interest  of  the  debtor  therein.  This  is 
In  accord  with  the  established  rule  of  law  that 
all  that  Is  subject  to  seizure  and  sale  on  an 
execution  against  a  member  of  a  firm  is  his  In- 
terest in  the  partnership  assets.  Possession  Is 
generally  taken  by  the  oflScer  In  making  such  a 
levy.  In  the  absence  of  a  statute  to  the  contrary. 
The  sheriff  cannot  sell  the  property,  but  only 
the  Interest  of  the  defendant  In  the  partnership 
assets,  subject  to  a  settlement  of  the  partner- 
ship affairs. 

Sec  subd.  IV. — Trespass  in  making  a  levy. 

I.  Possession, 

a.  By  sheriff. 

Tt  seems  that,  except  in  New  Haxflpsh  I  re,  Penn- 
sylvania, and  where  statutory  provisions  to  the 
contrary  exist,  the  sheriff  has  the  right,  in  mak- 
ing a  levy  for  the  debt  of  a  member  of  a  firm, 
to  take  the  partnership  property  into  bis  posses- 
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slon  for  the  purpose  of  perfecting  his  levy  and 
making  the  sale.  See  also  English  cases,  at 
subd.  XII.  a. 

A  sheriff  having  in  his  hands  an  execution 
or  attachment  against  one  member  of  a  part- 
nership may  take  the  partnership  goods  Into  his 
possession  for  the  purpose  of  subjecting  the  In- 
terest of  the  debtor  partner  to  a  sale.  Andrews 
V.  Keith,  34  Ala.  722 :  Moore  v.  Sample,  8  Ala. 
319;  Wright  v.  Ward.  G5  Cal.  620,  4  Pac.  53*; 
Clark  V.  Cushlng.  52  Cal.  017 :  JIughes  v.  Bor- 
ing, 16  Cal.  81 :  Waldman  v.  Broder.  10  Cal. 
378;  Hannon  v.  ODell,  71  Conn.  OWTlr^ir 
147 ;  Stevens  v.  Stevens,  39  Conn.  474  ;  Brew- 
ster V.  Hammet,  4  Conn.  540 ;  Davis  v.  White, 
1  Houst.  (Dei.)  228:  White  v.  Jones,  88  III. 
150;  Newball  v.  Buckingham,  14  111.  405;  Bur- 
gess V.  Atkins.  5  Blackf.  337 ;  Hershfield  v.  Claf- 
lin,  25  Kan.  166,  37  Am.  Rep.  237 :  Lee  v.  Bul- 
lard,  3  La.  Ann.  402;  Atwood  v.  Meredith,  87 
Miss.  635:  Sanders  v.  Young,  31  Miss.  Ill, 
Lester  ex  rel.  Wright  ▼.  Givens,  74  Mo.  Ap\». 
395;  Lloyd  v.  Tracy.  63  Mo.  App.  175;  Gill- 
ham  V.  Kerone,  45  Mo.  487 ;  Wiles  v.  Maddox. 
26  Mo.  77 ;  Coggshall  v.  Munger,  64  Mo.  App. 
420:  McPherson  v.  Pemberton,  46  N.  C.  (1 
Jones,  L.)  378;  Cogswell  v.  Wilson,  17  Or.  31, 
21  Pac.  388:  Trafford  v.  Hubbard.  15  R.  I. 
326,  4  Atl.  762,  8  Atl.  690;  Saunders  v.  Bart- 
lett,  12  Ileisk.  316;  Johnson  v.  WIngfield 
(Tenn.  Ch.  App.)  42  S.  W.  203;  Snell  v.  Crowe, 
3  Utah.  26,  5  Pac.  522. 

So,  the  Interest  of  one  partner  In  the  goods 
of  the  firm  is  to  be  attached  by  taking  tbs  goods 
themselves.  Ueed  v.  Shepardson,  2  Vt.  120,  10 
Am.  Dec.  607. 

And  prior  to  statutory  provisions  it  was  held 
in  Texas  that  under  an  attachment  or  execution 
for  the  separate  debt  of  one  partner,  the  sheriff 
might  seize  and  take  possession  of  partnership 
effects.  Lee  v.  Wilkins,  65  Tex.  295 ;  Converse 
V.  McKee,  14  Tex.  20;  Weaver  ▼.  Ashcroft,  50 
Tex.  428. 

In  Moore  t.  Pennell,  52  Me.  162,  83  Am.  Dec 
500 ;  Wickham  ▼.  Davis,  24  Minn.  167 ;  Bar- 
rett V.  McKenzie,  24  Minn.  20;  Sanders  v. 
Young.  31  Miss.  Ill ;  Wiles  ▼.  Maddox,  26  Mo. 
77 ;  and  Whitney  v.  Ladd,  10  Vt.  165.— It  was 
said  that  in  making  a  levy  on  partnership  prop- 
erty for  the  Individual  debt  of  a  member  of  the 
firm  the  oflUcer  may  take  possession  of  the  prop- 
erty. 

In  Lee  ▼.  Wilkins,  66  Tex.  299,  It  was  said : 
"Such,  prior  to  the  adoption  of  the  Revised 
Statutes,  was  the  rule  in  this  state." 
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and  respondent  was  not  proper  evidence. 
There  is  no  theory  of  law  or  principle  of  evi- 
dence upon  which  the  ruling  of  the  court 
can  be  justified.  Carstens  Brothers  were 
not  parties  to  the  suit.  It  was  not  an  ad- 
judication; it  was  not  an  admission;  in  fact, 
it  was  not  proper  evidence  in  any  form  what- 
ever. 

Eule88  V.  RusseU  (Tex.  Civ.  App.)  34  S.  W. 
176;  Burroughs  v.  Hunt,  13  Ind.  178;  Chad- 
dock  V.  Tabor,  115  Mich,  27,  72  N.  W.  1093; 
Hoke  V.  Loxce,  48  111.  App.  126. 

Appellants  are  not  estopped. 

Roberta  v.  Trammel,  15  Ind.  App.  445,  44 
N.  E.  321;  Donnell  v.  Reese,  6  Kan.  App. 
563.  51  Pac.  584. 

The  levy  was  void.  It  was  upon  the  whole 
property,  and  not  upon  the  interest  of 
Thomas  Jose. 

Atkins  V.  Sawton,  77  K.  Y.  195;  Sterrett 


V.  Third  Vat,  Bank,'^%  Hun,  22;  2  Freeman, 
Executions,  809,  %  254a;  1  Freeman,  Execu- 
tions, 2d  ed.  298,  8  125;  Richard  ▼.  AUm^ 
117  Pa.  109,  11  Atl.  552. 

The  firm  is  entitled  to  recover  the  firm 
property  for  the  purpose  of  paying  copart- 
nership debts. 

Lane  v.  Lenfest,  40  Minn.  875,  42  N.  W. 
84;  Maddoch  v.  Skinker,  93  Va.  479,  25  S. 
E.  535;  Pettyjohn  v.  Woodruff,  86  Va.  478, 
10  S.  E.  715. 

The  judgment  against  Carstens  Brothers 
settled  beyond  a  doubt  that  the  logs  did  not 
belong  to  them,  as  between  them  and  re- 
spondent. 

Dorrell  v.  8tate,  83  Ind.   357;    Hoke  v.     . 
Lovoe,  48  111.  App.  126. 

Bespondent  cannot  now  claim,  in  face  of 
the  judgment,  that  the  property  belongs  to 
Carstens  Brothers. 


Where  partnership  goods  are  attached  for  the 
debt  of  a  partner,  and  the  goods  are  delivered 
by  an  officer  to  a  receiver,  with  the  stipulation 
that  the  property  shall  be  redelivered  on  de- 
mand, or  the  amount  of  the  Judgment  In  the 
suit  be  paid,  the  defendant  cannot  show  that  by 
reason  of  the  Indebtedness  of  the  copartnership 
the  Interest  attached  Is  of  no  value.  Stevens 
▼.  Stevens,  39  Conn.  474. 

So,  where  the  Interest  of  one  of  two  partners 
In  partnership  property  Is  attached  upon  a  de- 
mand against  one,  and  the  other  partner  re- 
plevies In  bis  oWn  name  the  property  from  the 
possession  of  the  officer,  the  defendant  Is  en- 
titled on  a  nonsuit  to  the  return  of  the  articles, 
although  the  copartnership  Is  Insolvent.  Such 
partner  cannot  maintain  replevin.  Hacker  v. 
Johnson,  66  Me.  21.  The  court  said  In  this 
case  that  the  Insolvency  may  be  shown  In  an  ac- 
tion on  the  replevin  bond. 

Where  the  interest  ol  a  member  of  a  firm  Is 
attached  for  an  Individual  debt,  the  Interest  of 
the  other  partners  In  the  attached  goods  Is  not 
held  by  the  attachment,  and  they  are  at  liberty 
to  deal  with  the  goods  as  copartnership  assets 
until  the  debtor's  interest  Is  ascertained  and 
converted  Into  his  Individual  property ;  and  If 
the  goods  remain  In  the  possession  of  the  offi- 
cer until  execution  Issues,  all  that  can  be  sold 
is  the  Interest  of  the  debtor,  as  of  the  time  when 
the  settlement  of  the  copartnership  affairs  Is 
had  between  the  execution  purchaser  and  the 
copartnership ;  and  the  fact  that  the  goods  are 
replevied  does  not  place  the  creditor  In  a  better 
position  than  If  the  attachment  had  remained. 
Uannon  ▼.  O'Dell,  71  Conn.  698,  43  Atl.  147. 

In  Stewart  v.  Hunter,  1  Handy  (Ohio)  22. 
it  was  held  that  the  Interest  of  a  partner  In 
partnership  property  may  be  attached,  and  the 
sheriff  Is  entitled  to  the  exclusive  possession  un- 
til he  sells  the  interest  of  that  partner,  but  the 
copartner  may  retain  possession  by  giving  bond 
in  double  the  Interest  of  the  defendant,  and  not 
double  the  value  of  the  whole  property. 

Where  a  levy  is  made  upon  partnership  prop- 
erty under  an  execution  against  one  partner, 
and  a  bond  is  given  to  deliver  the  property  up- 
on request  or  In  default  to  satisfy  the  execu- 
tion, a  third  person  making  such  covenant  and 
receiving  the  property  levied  on  will  be  bound 
by. the  covenant,  and  the  same  Is  not  void  un- 
der 2  N.  Y.  Rev.  Stat.  286,  {  50,  providing  that 
a  bond  taken  by  a  sheriff  by  color  of  bis  office, 
in  any  manner  than  such  as  are  provided  by  law, 
shall  be  void.  Acker  v.  Burrall.  21  Wend.  605 ; 
Bur  rail  v.  Acker,  23  Wend.  606,  35  Am.  Dec. 
5S2. 
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In  New  York  it  8ee|i08  that  the  sheriff  may 
take  possession  of  partnership  property  in  or- 
der to  make  a  levy  for  the  debt  of  a  member. 
The  Code  of  Civil  Procedure.  I  1413.  provides 
that  the  other  members  may  give  a  bond  and 
retain  the  possession. 

The  following  cases  hold  that  the  sheriff  may 
take  possession :  Goll  v.  ninton.  8  Abb.  Pr. 
122:  Smith  v.  Orser.  42  N.  Y.  132:  Scrugham 
V.  Carter.  12  Wend.  131 ;  Read  v.  McLanahan, 
16  Jones  ft  S.  275. 

And  In  Ryder  v.  Gilbert.  16  Hun.  163 ;  Mar- 
shall V.  McGregor,  50  Barb.  510:  Blrdseye  ▼. 
Ray,  4  Hill.  158 ;  Waddell  v.  Cook.  2  Hill.  47» 
37  Am.  Dec.  372 :  and  Atkins  v.  Saxton.  77  K. 
Y.  105. — the  same  was  said  to  be  the  rule. 

In  Goll  V.  Hlnton,  8  Abb.  Pr.  122,  the  cases 
of  Sears  v.  Gearn.  7  How.  Pr.  383.  and  Stout- 
enburgh  v.  Vandenburgb,  7  How.  Pr.  220,  to  the 
effect  that  the  joint  property  of  several  defend- 
ants cannot  be  seized  upon  an  attachment 
against  one  of  them,  were  overruled. 

In  B»  parte  Smith.  16  Johns.  106.  It  was  held 
that  on  an  execution  for  the  separate  debt  of 
one  partner  the  sheriff  can  sell  only  the  actual 
interest  which  such  partner  has  in  the  part- 
nership assets,  and  not  seise  the  partnership 
effects  themselves,  for  the  other  partner  has  a 
right  to  retain  them  for  the  payment  of  the 
partnership  debts.  But  in  Goll  v.  Hlnton,  8 
Abb.  Pr.  122.  It  was  said  that  this  was  over- 
ruled by  the  decision  of  Scrugham  v.  Carter,  12 
Wend.  131. 

In  Phillips  ▼.  Cook,  24  Wend.  380.  it  was  said 
that  there  are  some  dicta  which  favor  an  action 
at  law  by  a  partner  who  has  been  dispossessed 
under  an  execution  against  the  other  partner,  as 
Rice  V.  Austin,  17  Mass.  206,  where  no  author- 
ity is  cited,  and  the  point  was  not  raised  or  de- 
cided, and  Gibson  v.  Stevens.  7  ^.  H.  357,  In 
which  two  9t  the  cases  cited  go  on  the  ground 
of  equity,  and  the  third  was  a  case  of  tenants 
In  common,  where  the  sheriff  expressly  sold  the 
whole  under  an  execution  against  one. 

In  Dunham  v.  Murdock,  2  Wend.  553,  It  was 
said  that  neither  the  sheriff  nor  the  purchaser 
would  have  any  right  to  the  possession  of  part- 
nership property  under  an  execution  against  one 
of  the  Arm,  and  that  the  other  partner  would 
have  a  right  to  retain  possession  until  the  part- 
nership debts  were  paid.  This  case  is  consid- 
ered overruled  by  the  cases  supra. 

But  where  an  officer  had  attached  partner- 
ship effects  in  a  suit  against  one  of  the  part- 
ners, he  was  not  responsible  to  the  attaching 
creditor  for  not  having  seised  the  goods  In  exe- 
cution, where  the  firm  was  insolvent,  and  the 
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Hoke  T.  Lowe,  48  111.  App.  126;  Dorrell 
.  State,  83  Ind.  357. 

The  respondent  levied  upon  the  property 
the  property  of  Thomas  Jose,  and  he  is 
now  estopped  to  claim  that  it  is  property 
of  Oarstcns  Brothers;  his  return  binds  him. 

Luther  y.  Clay,  100  Ga.  236,  39  L.  R.  A. 
95,  28  S.  £.  4G;  Hardeety  t.  Pyle,  15  Fed. 
Kep.  778;  Harvey  v.  Foster,  64  Cal.  296,  30 
Pac.  849. 

A  return  is  conclusive  against  the  officer 
who  makes  it. 

Splahn  V.  Oillespic,  48  Ind.  397 ;  Stockton 
T.  Stockton,  59  Ind.  574;  Bagot  v.  State  ex 
rel.  Dennison,  33  Ind.  262 ;  2  Freeman,  Exe- 
cutions, 2d  ed.  9  366. 

There  is  no  plea  of  justification ;  no  claim 
of  justification:  the  respondent  has  no  de- 
fense to  the  action ;  under  the  pleadings  ap- 
pellanU  were  entitled  to  recover. 


Johnson  ▼.  Cuddington,  35  Ind.  48;  Boaz 
V.  Tate,  43  Ind.  60;  Snell  v.  Orotoe,  3  Utah, 
20,  5  Pac.  522;  Howard  v.  Conde,  22  Or.  581, 
30  Pac.  454;  Krewaon  ▼.  Purdom,  11  Or.  266, 
3  Pac.  822. 

The  evidence  showed  conclusively  that  the 
logs  belonged  to  the  Saginaw  Logging  Ck>m- 
pany.     No  demand  was  necessary. 

Ahlendorf  ▼.  Barkoue,  20  Ind.  App.  657, 
50  N.  E.  887 ;  Fish  v.  Netheroutt,  14  Wash. 
582,  45  Pac.  44;  Dishneau  ▼.  Newton,  91 
Wis.  199,  04  N.  W.  879;  Hanchett  v.  WO- 
liams,  24  111.  App.  56. 

If  the  court  had  the  right  to  take  the  case 
from  the  jury,  then  under  the  facts  and  tes- 
timony it  should  have  decided  in  favor  of 
appellants. 

Wheeler  v.  Lawson,  103  N.  Y.  40,  8  N.  E. 
360. 

The    judgment    introduced    in    evidence 


officer,  with  the  consent  of  the  firm,  had  suf- 
fered the  effects  to  be  applied  to  a  partnership 
debt.     Commercial  Bank  ▼.  Wllklns,  0  Me.  28. 

In  Sltler  ▼.  Walker.  Freem.  Cl^.  (Miss.)  77, 
It  was  held  that  where  the  Interest  of  a  part- 
ner is  sold  nnder  an  execution  at  law,  the  sheriff 
does  not  seize  the  property  sold,  but  the  same 
Is  retained  by  the  other  partners  subject  to  the 
liens  of  the  partnership  claims. 

In  Brown  ▼.  Bissett,  21  N.  J.  L.  46,  It  was 
said  that  It  is  not  necessary  to  decide  this  ques- 
tion. 

In  Burrsll  ▼.  Acker.  23  Wend.  606,  36  Am. 
Dec.  582,  It  was  said  that  the  question  whether 
a  sheriff  upon  an  execution  against  one  copart- 
ner can  take  the  exclusive  possession  of  the 
partnership  property  until  the  sale,  so  as  to  en- 
tirely dispossess  the  other  copartners  of  the 
posaesslon  thereof,  does  not  arise  in  the  case. 
BTew  HfmtpMhlre. 

It  seems  that  the  tendency  In  this  state  Is  to 
prevent  any  interference  with  partnership  prop- 
erty on  a  writ  against  a  member,  Hill  v.  Wig- 
gin.  31  N.  II.  202,  intimating  that  ft  Is  doubt- 
ful if  any  levy  can  be  made. 

Morrison  v.  Blodgett,  8  N.  H.  238.  29  Am. 
I>ec.  653.  Is  the  leading  ease  in  this  state  to  the 
effect  that  the  ofllcer  cannot  take  possession  of 
the  partnership  goods  on  a  writ  against  a  mem- 
ber. This  is  an  exceptional  decision  in  the  ab- 
sence of  statute,  but  the  opinion  Is  used  as  a 
text  In  George  on  Partnership.  • 

A  sheriff,  upon  a  demand  against  one  part- 
ner for  his  private  debt,  cannot  seize  the  goods 
of  the  partnership,  and  exclude  the  other  part- 
ners from  the  possession.  Gibson  v.  Stevens, 
7  .N.  11.  352 ;  Morrison  v.  Blodgett.  8  N.  11.  238, 
29  Am.  Dec.  653 :  Newman  v.  Bean,  21  N.  II. 
03 :  Hill  V.  Wiggln.  31  N.  H.  202 :  Treadwell  v. 
Brown,  43  N.  U.  290;  Jarvls  v.  Brooks,  23  N. 
II.  130:  Crockett  v.jCraio,  33  N.  U.  548;  Gar- 
vin V.  Paul.  47  N.  H.  158.  •        ♦     - 

In  Morrison  v.  Blodgett,  8  N.  H.  238,  29  Am. 
Dec.  053,  It  was  said  that  a  sheriff  having  an 
execution  against  one  partner  must  sell  gener- 
ally the  Interest  of  the  debtor  In  the  whole 
concern,  and  not  his  Interest  In  any  separate 
portion  of  the  property :  and  that  If  the  sheriff 
rannot  sell  the  Interest  in  specltied  portions  of 
the  partnership  goods,  there  seems  to  be  no  rea- 
Hon  why  he  should  levy  upon  these  goods  or  de- 
liver them  to  the  vendee,  or  why  he  should  In 
fact  reduce  them  Into  possession.  In  this  case 
tlie  court  saJd  that  the  practice  which  formerly 
prevailed,  of  selling  on  execution  an  undivided 
liiie.rest  of  the  debtor  partner  in  such  specific 
po.'-iiuns  of  the  partnership  property  as  the  cred-  I 
4G  L.  K.  A. 


Itor  saw  fit  to  seise.  It  seems  to  be  conceded, 
cannot  be  supported  under  the  views  now  very 
generally  taken  of  the  rights  and  liabilities  of 
partnership  creditors  snd  partners. 

Where  the  sheriff  attached  partnership  goods 
as  the  property  of  a  member  of  the  firm,  and 
left  them  In  possession  of  the  firm  on  a  receipt 
for  them  from  the  other  member,  and  brou^rht 
an  action  of  trover,  the  paramount  partnorshlp 
title  la  a  defense  in  an  action  on  the  receipt. 
Tucker  v.  Adams,  68  N.  n.  361. 

But  where  a  sheriff,  on  a  writ  against  one  of 
two  copartners,  attaches  the  goods,  takes  pos- 
session, and  makes  the  other  copartner  his 
keeper,  another  officer  cannot  attach  the  same 
goods  on  a  writ  against  the  same  debtor,  and  If 
he  does  he  Is  liable  In  trespass  to  the  party  in 
possession.  Fellows  v.  Wadsworth,  62  N.  H. 
26. 

This  seems  to  Imply  that  the  Interest  of  a 
partner  may  be  subjected  to  a  sale  at  law  for 
bis  debts,  yet  It  seems  doubtful.  If  the  officer 
cannot  take  possession. 

In  Hill  V.  Wiggln,  31  N.  H.  292,  It  was  said 
that  In  Morrison  v.  Blodgett,  8  N.  H.  238,  29 
Am.  Dec.  653,  It  was  held  that  the  sheriff  on  a 
demand  sgalnst  one  partner  cannot  seize  the 
goods  of  the  partnership  and  exclude  the  other 
partner  from  possession,  and  this  was  recog- 
nized In  Page  v.  Carpenter,  10  N.  H.  77,  Dow  v. 
Sayward,  14  N.  H.  9,  and  Newman  v.  Bean,  21 
N.  U.  93 :  but  that  It  has  never  been  explained 
how  an  attachment  or  levy  can  be  made  without 
seizure  of  goods  and  their  reduction  Into  posses- 
sion by  an  officer ;  and  the  effect  of  this  decision 
has  practically  been  to  exempt  partnership 
property  from  any  liability  for  the  debt  of  in- 
dividual partners.  The  court  said  that  the  doc- 
trines in  those  cases  are  still  held  by  the  ma- 
jority of  this  court,  and  must  be  regarded  as 
the  law. 
Fen  n«y  Ivan  la.  '     '  ' 

On  an  execution  against  one  partner  the  sher- 
iff can  levy  only  on  the  partner's  Interest  In  the 
firm,  and  cannot  seize  the  goods  of  the  firm. 
Vandlke  v.  Uosskam,  67  Pa.  330. 

But  in  Morgan  v.  Watmough.  5  Wbart.  125, 
it  was  held  that  partnership  effects  are  liable 
to  be  attached  In  a  suit  brought  against  one  of 
the  partners  to  recover  a  private  debt  due  by 
him.  The  court  said  that  the  sheriff  Is  bound 
to  seize  the  goods  as  in  other  cases,  and  in 
taking  them  Into  his  actual  possession  until  se- 
curity Is  given  he  Is  complying  with  the  positive 
directions  of  Pa.  act  June  13.  1830,  S  48,  defin- 
ing how  a  writ  of  attachroeot  shsll  be  executed. 

This  decision  seems  contrary  to  the  rest  of 
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proved  that  the  property  did  not  belong  to 
Carstens  I^rothers.  Then  it  followed  that 
it  was  property  of  the  Saginaw  Logging 
Company. 

Morrison  v.  Camahan  (Tex.  Civ.  App.) 
31  S.  W.  436;  Boynton  v.  Holcomh,  49  111, 
App.  503;  Hoke  v.  Lowe,  48  111.  App.  126. 

Proof  of  actual  possession  of  the  property 
is  enough  to  sustain  an  action  for  conversion. 

Wheeler  v.  Laii?«on,  103  N.  Y.  40,  8  N.  E. 
3G0 ;  Adelhcrg  v.  Horotcitz,  32  App.  Div.  408, 
62  N.  Y.  Rupp.  1126;  Stockhridge  v.  Crock- 
ett, 15  Tex.  Civ.  App.  69,  38  S.  W.  401 ;  Wil- 
liama  v.  ilillery  6  Ran.  App.  626,  49  Pac. 
703 ;  Vining  v.  Baker,  53  Me.  544 ;  Millay  v. 
BuitB,  35  Me.  139;  Lawson,  Presumptive 
Ev.  428;  Pettee  v.  Prout,  3  Gray,  502,  63 
Am.  Dec.  778;  Bolcomb  v.  BecLch,  112  Mass. 
450;  Brooklyn  City  d  N.  R,  Co.  v.  'National 
Bank  of  the  Republic,  102  U.  S.  38,  26  L.  ed. 
70. 


The  levy  was  void  and  of  no  force  or  effect 
whatever,  because  the  property  was  partner- 
ship property,  and  the  sheriff  levied  upon 
the  whole  of  the  partnership  property,  and 
not  the  interest  of  the  copartner  in  the  co- 
partnership property. 

Sterrett  v.  Third  Nat,  Bank,  46  Hun,  22 ; 
Atkins  V.  Saxton,  77  N.  Y.  195;  Richard  v. 
Allen,  117  Pa.  119,  11  Atl.  652;  Lane  v.  Len- 
fest,  40  Minn.  375.  42  N.  W.  84. 

Mr,  John  G.  Barnes,  for  respondent: 

In  order  to  recover  in  this  action  it  was 
necessary  for  appellants  to  show:  (1)  A 
concurrence  both  of  the  right  of  property  in 
the  logs,  either  general  or  special,  and  actual 
possession,  or  the  right  to  immediate  pos- 
session, at  the  time  of  the  conversion;  (2) 
conversion  of  the  logs  by  respondent  to  his 
own  use. 

20  Am.  A  Eng.  Enc.  Law,  p.  744;  Hodae 
V.  Eastern  R.  Co.  70  Minn.  193,  72  N.  W. 


the  Pennsylvania  cases,  and  does  not  seem  to 
have  been  dlstln^^uished  except  In  Jaffray's  Ap- 
peal, 101  Pa.  583.  which  says,  In  reference  to 
the  above:  *'IIere  wbat  the  learned  Justice 
meaffls  by  the  word  'seize'  Is  made  obvloas  by 
his  assertion  that  the  seizure  must  be  made  'as 
In  other  cases :'  that  Is,  on  an  execution.  But 
we  all  know  what  this  means  when  applied  to 
ordinary  execution  process.  The  sheriff  must 
make  bis  levy  in  view  of  the  goods,  but  he  need 
not  carry  them  away.  lie  may  even  leave 
them  In  the  possession  of  the  defendant,  and 
thus  constitute  him  bis  bailee.*' 

Where  a  levy  was  made  upon  partnership 
property  for  the  debt  of  a  member  of  the  part- 
nership, and  the  property  was  left  In  the  posses- 
sion of  the  firm  until  they  obtained  further  cred- 
it, and  thereby  Injured  strangers,  the  lien  of  the 
levy  was  gone.  Knox  v.  Summers,  4  Yeates. 
477.  This  is  the  substance  of  the  opinion,  and 
seems  to  Indicate  that  possession  must  be  taken. 
It  may  be  construed,  however,  as  meaning  that 
laches  In  waiting  until  other  rights  accrue  will 
render  the  levy  valueless. 

j  b.  By  purchaser. 

There  Is  some  conflict  of  authority  as  to  what 
are  the  purchaser's  rights  In  regard  to  posses- 
sion under  a  levy  and  sale  of  the  Interest  of 
a  member  of  a  firm,  where  the  levy  Is  made  for 
an  Individual  debt.  In  New  Hampshire  and 
rennsjlvaaia.  and  where  statutory  provisions 
to  the  contrary  exist,  he  Is  not  entitled  to  pos- 
session. In  other  states  the  term  "possession" 
seems  to  have  been  used  with  a  good  deal  of 
latitude.  He  Is  not  entitled  to  exclusive  pos- 
session as  against  the  other  partner.  He  Is  en- 
titled generally  to  be  let  into  possession  as  ten- 
ant in  common  with  such  other  partner.  Some 
cases  go  so  far  as  to  hold  that  the  sheriff  may 
deliver  possession  of  the  goods  to  the  pur- 
chaser of  the  defendant's  Interest.  The  weight 
of  authority  Is,  however,  that  he  Is  only  entitled 
to  be  let  Into  possession  with  such  other  part- 
ner. 

A  purchaser  at  a  sheriff's  sale  under  execution 
of  the  interest  of  one  of  several  partners  does 
not  acquire  a  right  to  the  exclusive  possession 
of  the  partnership  effects,  but  only  becomes  a 
tenant  In  common  with  the  other  partners. 
Andrews  v.  Keith,  34  Ala.  722;  Williams  v. 
Oage.  49  Miss.  777. 

And  In  Wilson  v.  Strobach,  69  Ala.  488,  the 
same  was  said  to  be  the  rule. 

A  purchaser,  under  an  execution  sale,  of  the 
46  L.  K.  A. 


interest  of  one  partner  In  the  assets  of  a  part- 
nership acquires  the  legal  title,  and  not  a  mere 
equity,  and  is  entitled  to  be  let  into  possession 
as  tenant  In  common  with  the  other  owners. 
Carter  v.  Roland.  53  Tex.  &40 ;  Latham  v.  Sim- 
mons. 48  N.  C.  (3  Jones  L.)  27;  Wright  v. 
Ward,  05  Cal.  620.  4  Tac.  534  ;  Davis  v.  White, 
1  Houst.  (Del.)  228;  Newhall  v.  Buckingham, 
14  III.  40.'3 :  Ferguson  v.  Day,  6  Ind.  App.  138, 
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In  Williams  v.  Lewis.  115  Ind.  45.  17  N.  E. 
262:  Sltler  v.  Walker,  Freem.  Ch.  (Miss.)  77; 
an^l  Stewart  v.  Hunter,  1  Handy  (Ohio)  22, 
the  same  was  said  to  be  the  rule. 

And  such  a  purchaser  has  a  right  of  action 
to  recover  Joint  possession  or  participation,  or 
to  sue  for  damages  for  conversion.  Carter  v. 
Uoland,  53  Tex.  540.  (This  was  prior  to  the 
statutory  provisions  In  Texas.) 

But  If  such  a  purchaser  takes  all  the  goods 
and  sells  them,  a  trustee  under  a  deed  of  trust 
executed  by  the  partners  may  maintain  an  ac- 
tion of  assumpsit  for  his  part  of  the  money  aris- 
ing from  the  sale.  Latham  v.  Simmons,  48  N. 
C.  (3  Jones  L.)  27. 

In  Randall  v.  Johnson,  13  R.  I.  338,  It  was 
held  that  a  sheriff  must  seize  and  deliver  the 
chattels  to  the  purchaser  of  the  interest  of  a 
partner  In  partnership  property  attached  by  an 
Individual  creditor  of  such  partner. 

And  no  actfon  at  law  can  be  maintained 
against  the  sheriff  for  seizing,  selling,  and  de- 
livering goods  of  the  partnership  under  a  fi.  fa. 
against  one  of  the  partners.  Vann  v.  Hussey, 
46  N.  C.  (1  Jones  L.)  381. 

And  In  Latham  v.  Simmons,  48  N.  C.  (3  Jones 
L.)  27,  the  same  was  said  to  be  the  rule. 

Where  the  legal  Interest  of  one  partner  in 
the  chattels  is  sold  under  execution  against  him, 
an  action  at  law  cannot  be  maintained  In  the 
name  of  the  firm  against  the  purchaser,  who 
has  obtained  possession.  White  v.  Woodward, 
8  B.  Mon.  484. 

On  an  execution  against  one  partner,  the 
sheriff  may  seize  and  take  into  his  possession 
personal  property  of  the  partnership,  sell  the 
Interest  of  the  debtor  partner,  and  deliver  the 
property  to  the  purchaser  of  the  Interest  sold. 
Carillon  v.  Thomas,  6  Mo.  App.  674,  Appx. 

In  Lester  ez  rel.  Wright  v.  Glvens,  74  Mo. 
App.  305,  It  was  said :  "To  deliver  such  an  In- 
terest at  all.  It  would  be  necessary  to  place  the 
whole  property  sold  In  the  manual  holding  of 
the  purchaser.'* 

In  Johnson  v.  Wlngfleld  (Tenn.  Cb.  App.)  42 
S.  W.  203,  It  was  said :     "Whether  ths  oopert- 
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1074;  Union  Stock  Yard  d  /Transit  Co.  y. 
Mallory,  8on  d  Z.  Co,  167  111.  664,  41  N.  E. 
888 ;  Smith  v,  SmalUy,  19  App.  Diy.  619,  46 
N.  Y.  Supp.  277;  Steams  v.  Vinoent,  60 
HicK  209,  46  Am.  Rep.  37. 

In  ibis  caste  appellants  had  neither  title 
nor  possession,  nor  title  and  right  to  posses- 
sion, of  the  logs,  having  parted  with  both 
title  and  possession  before  the  levy.  Hence 
they  stood  in  the  attitude  of  entire  strang- 
ers to  the  property,  and  must  fail  in  their 
attempt  to  recover  its  value. 

.The  foregoing  conclusion  holds  good,  and 
the  result  is  the  same,  whether  the  agree- 
ment made  between  appellants  and  Garstens 
Brothers  be  given  the  character  of  a  bill  of 
sale,  or  be  viewed  as  a  chattel  mortgage. 

If  construed  as  a  bill  of  sale,  the  title  to 
the  logs  passed  from  appellants  by  the  exe* 
cution  and  delivery  of  the  instrument. 


ners  are  entitled  to  resume  possession  in  the 
event  that  the  property  Is  needed  In  liquidating 
the  partnership  liabilities  or  for  other  partner- 
ship purposes,  and  if  so  by  what  remedies  their 
rights  may  be  enforced,  are  unsolved  judicial 
problems.*' 

But  In  Lane  v.  Lenfest.  40  Minn.  375,  42  N. 
W.  84,  and  Barrett  v.  McKensle,  24  Minn.  20, 
It  was  held  that  a  purchaser  at  a  sale  under  an 
execution  against  one  partner,  levied  upon  his 
Interest  In  the  firm  property,  does  not  acquire 
any  right  of  possession  of  the  property. 

In  Roop  V.  Herroo,  15  Neb.  73.  17  N.  W.  353. 
It  was  said  that  the  purchaser  under  an  execu- 
tion against  an  Individual  partner  acquires  no 
right  to  the  Joint  property,  so  as  to  enable  him 
to  take  It  from  the  other  partners:  but  he 
merely  takes  the  interest  of  the  Judgment 
debtor  which  on  a  settlement  may  be  found  to 
exist. 

In  Jarvls  v.  Ilyer,  15  N.  C.  (4  Dev.  L.)  367, 
It  was  said  that  on  an  attachment  Issued  for  a 
debt  due  from  a  separate  partner  the  sheriff  can 
only  take  his  property,  and  he  cannot  seize 
the  partnership  effects,  for  the  other  partner  has 
the  right  to  retain  and  dispose  of  them  for  the 
payment  of  partnership  debts.  But  It  seems, 
from  Vann  v.  Hussey.  46  N.  C.  (1  Jones  L.)  381, 
and  Latham  v.  Simmons,  48  N.  C.  (3  Jones  L.) 
27.  that  the  sheriff  la  not  liable  for  selling  and 
delivering  partnership  goods  on  a  fl.  fa.  against 
a  member. 

A  purchaser  at  a  sherlff*8  ssle  under  an  execu- 
tion against  one  partner  cannot  take  partner- 
ship property  from  the  possession  of  the  other 
partner  by  writ  of  replevin.  Sutcllffe  v.  Dohr- 
man,  18  Ohio,  181,  51  Am.  Dec.  450. 

As  to  whether  an  officer  making  a  levy  on 
partnership  property  for  the  debt  of  a  mem- 
ber can  deliver  to  the  purchaser  exclusive  pos- 
session of  the  goods  sold,  leaving  the  other  part- 
ner and  the  partnership  creditors  to  their  relief 
in  equity.  Is  not  decided.  Lester  v.  Glvens,  74 
Mo.  App.  395. 

In  New  York  It  seems  that  the  sheriff  making 
a  sale  of  the  debtoir's  interest  In  partnership 
property  may  place  the  purchaser  In  possession. 
Berry  v.  Kelly,  4  Kobt.  106 ;  Phillips  v.  Cook,  24 
Wend.  380. 

And  the  same  was  said  to  be  the  rule  in  Walsh 
▼.  Adams,  8  Denio,  125;  Scrugham  v.  Carter, 
12  Wend.  131 :  Bead  v.  McLanahan,  15  Jones  & 
8.  275 ;  and  Atkins  v.  Saxton,  77  N.  Y.  195. 

In  Ctkdb  v.  French,  1  Wend.  811,  It  was  held 
that  on  an  execution  against  one  partner  the 
sheriff  has  a  right  to  sell  his  Interest  in  the 
partnership  property,  which  Is  his  share  of  the 
46  L.  R.  A. 


Pacific  Lounge  rf  Mattress  Co.  v.  Rude- 
heck,  15  Wash.  336,  46  Pac.  392;  Union 
Stock  Yard  <t  Transit  Co.  v.  Mallory ,  Son  d 
Z.  Co.  157  111.  554,  41  N.  E.  888. 

If  held  to  be  a  chattel  mortgage,  then  the 
delivery  of  the  property  by  appellants,  the 
mortgagors,  to  the  mortgagees  (which  was 
shown  to  be  the  case  by  appellants  them- 
sehes)  left  no  title  in  appellants  upon  which 
this  action  could  be  predicated. 

Byam  v.  Hampton,  32  N.  Y.  S.  R.  771,  10 
N.  Y.  Supp.  372;  Myers  v.  Hale,  17  Mo.  App. 
204;  Brookman  v.  State  Ins.  Co.  15  Wash. 
29,  45  Pac.  655,  46  Pac.  243;  Williams  v. 
Miller,  6  Kan.  App.  620,  49  Pac.  703. 

It  is  incumbent  upon  the  plaintiff  to  prove 
property  in  the  articles  sued  for  because  the 
measure  of  damages  in  an  action  for  trover 
is  the  value  of  the  articles  at  the  time  of  the 
conversion,  and  also  because  the  recovery  of 


surplus  after  the  partnership  accounts  are 
taken.  The  sheriff  sells  merely  the  right  and 
title,  but  does  not  deliver  possession. 

Referring  to  this  case  In  Phillips  v.  Cook,  24 
Wend.  389,  the  court  said:  "With  deference. 
I  do  not  see  that  the  authorities  will  Justify  his 
refusal  to  deliver  possession,  either  at  law  or 
In  equity,  except  under  the  sanction  of  some 
court  qualified  to  direct  him  In  such  a  course." 

In  Pennsylvania  a  purchaser  of  the  Interest 
of  a  partner  In  partnership  property  at  a  sher- 
IflTs  sale  on  execution  against  one  member  Is  not 
entitled  to  the  possession.  Durborrow*s  Appeal, 
84  Pa.  404  ;  Relnhelmer  v.  Hemingway,  35  Pa. 
432 ;  Lucas  v.  Laws,  27  Pa.  211 ;  Gregory's  Ap- 
peal, 4  Pennyp.  221 ;  Deal  v.  Bogue,  20  Pa.  228, 
57  Am.  Dec.  702 ;  Lothrop  v.  Wlghtman,  41  Pa. 
297. 

In  Tann  v.  Husaey,  46  N.  C.  (1  Jones,  L.) 
381,  the  case  of  Deal  v.  Bogne,  20  Pa.  228.  67 
Am.  Dec.  702.  to  the  effect  that  an  action  may 
be  maintained  against  the  sheriff  who  delivers 
possession  of  partnership  effects  to  the  pur- 
chaser on  a  sale  under  execution  against  one 
member.  Is  not  approved.  The  court  said  that 
the  case  of  Taylor  v.  Fields,  4  Ves.  Jr.  896,  cited 
therein,  was  a  case  In  equity. 

II.  What  may  be  sold. 

Where  an  execution  or  attachment  against  an 
Individual  partner  is  levied  upon  the  partner- 
ship property,  a  sale  under  the  levy  Is  only  of 
that  partner's  Interest  In  the  assets  which  may 
remain  after  the  partnership  debts  have  t>een 
paid  and  the  partnership  affairs  adjusted. 
(See  also  English  cases,  subd.  XII.  b.)  Farley  v. 
Moog,  70  Ala.  148,  58  Am.  Rep.  685 ;  Andrews 
V.  Keith,  84  Ala.  722 ;  Wilson  v.  Strobach,  59 
Ala.  488 ;  Winston  v.  Ewing,  1  Ala.  129,  34  Am. 
Dec.  768 ;  Daniel  v.  Cowens,  70  Ala.  297  ;  Jones 
V.  Thompson,  12  Cal.  191 ;  McCauley  v.  Fulton, 
44  Cal.  355:  Clark  v.  Cushing,  52  Cal.  017; 
Robinson  v.  Tevis,38Cal.611  ;Hannon  v.  O'Dell. 
71  Conn.  698,  43  Atl.  147 ;  Church  v.  Knox.  2 
Conn.  514  ;  Fllley  v.  Phelps,  18  Conn.  295 ;  Wit- 
ter V.  Richards,  10  Conn.  37 ;  Davis  v.  White.  1 
Houst.  (Del.)  228;  Bevan  v.  Alice,  3  Harr. 
(Del.)  80:  Chandler  v.  Lincoln,  52  111.  74; 
Ralney  v.  Nance,  54  III.  29 ;  James  v.  Strattoo, 
32  111.  202 ;  Swan  v.  Gilbert,  175  111.  204,  51  N. 
E.  604 ;  Ferguson  v.  Day,  6  Ind.  App.  138,  33  N. 
B.  213 ;  Hardy  v.  Donellan,  33  Ind.  501 ;  Hersh- 
field  V.  Claflin,  25  Kan.  166,  37  Am.  Reff.  237  , 
Plttman  v.  Roblcheau,  14  La.  Ann.  108 :  Levy 
V.  Cowan,  27  La.  Ann.  556 ;  Choppln  v.  Wilson, 
27  La.  Ann.  444  ;  Douglas  v.  Wlnslow,  20  Me. 
89 ;  Fogg  V.  Lawry,  68  Me.  78,  28  Am.  Rep.  19 , 
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a  judgment  and  its  satisfaction  transfer  the 
title  to  the  defendant 

Ekstrom  v.  Hall,  00  Me.  186,  38  Atl.  106; 
8t€am9  V.  Vinoent,  60  Mich.  200,  45  Am. 
Rep.  37. 

Appellants  must  recover  upon  the  strength 
of  their  own  title,  and  not  upon  the  weak- 
ness of  respondent's  title. 

Union  Stock  Yard  d  Transit  Co,  v.  Mat- 
lory,  Son  d  Z.  Co.  157  111.  554,  41  N.  £.  888; 
Van  Zandt  y,  Shuyler,  2  Kan.  App.  118,  43 
Pac.  205;  Brioker  y.  Hughes,  4  Ind.  146. 

ReaTis,  J.,  delivered  the  opinion  of  the 
court: 

Action  for  conversion  of  a  certain  lot  of 
logs.  The  complaint  alleges  the  copartner- 
ship of  appellants  (plaintiffs)  ;  that  the  co- 
partnership was  the  owner  and  in  the  pos- 
session of  a  certain  lot  of  logs  in  a  boom  in 


King  county  of  4he  value  of  $1,200;  that  re- 
spondent wrongfully  took  possession  of  such 
logs  as  the  property  of  Thomas  Jose,  under 
an  execution  issued  out  of  the  superior  court 
upon  a  judgment  in  favor  of  one  Gust  in  et 
al.  against  Thomas  and  M.  Jm  Jose,  members 
of  the  copartnership;  that  after  the  wrong- 
ful levy  upon  the  logs,  claim  of  ownership 
was  made  thereto  by  one  Carstens  et  al,,  and 
the  usual  affidavit  of  ownership  and  bond 
were  filed  by  them,  and  the  logs  were  deliv- 
ered to  them,  and  sold  by  them  for  $1,200; 
that  such  claim  of  ownership  by  Carstens  et 
al,  was  not  sustained  by  them,  and  the  re- 
spondent recovered 'upon  the  bond  executed 
by  them  in  the  sum  of  $1,200  and  costs.  The 
answer  of  respondent  admits  the  levy  upon 
the  logs  as  the  property  of  Thomas  Jose,  and 
that  they  were  claimed  by  Carstens  et  al. 
and  adjudged  not  the  property  of  said  claim- 


Bradbary  v.  Smith.  21  Me.  117 :  Pierce  v.  Jack- 
son, 6  Mara.  242 ;  Barrett  y.  McKensIe.  24  Minn. 
20 ;  Sanders  v.  Young.  SI  Miss.  Ill :  Atwood  v. 
Meredith.  87  Miss.  635 :  Williams  ▼.  Gage,  40 
Miss.  777 :  Lester  c»  rel.  Wright  v.  Olvens,  74 
Mo.  App.  305 ;  Coggshall  ▼.  Manger,  54  Mo.  App. 
420 ;  Lloyd  ▼.  Tracy,  68  Mo.  App.  175 ;  Hill  v. 
Bell,  111  Mo.  85.  10  S.  W.  050;  Brown  ▼.  BIs- 
sett.  21  N.  J.  L.  46 :  Deene  v.  Hutchinson,  40  N. 
J.  Eq.  88,  2  Atl.  202 ;  Clements  v.  Jessup.  86  N. 
J.  Eq.  560:  nill  v.  Beach,  12  N.  J.  Eq.  81; 
Berry  v.  Kelly,  4  Robt.  106 ;  Averlll  ▼.  Loucks, 
6  Barb.  10 ;  Caruana  ▼.  Cohn,  5  N.  Y.  Week. 
Dig.  78 ;  Staats  ▼.  Brlstow.  78  N.  Y.  264  :  Mow- 
bray V.  Lawrence,  13  Abb.  Pr.  817 ;  Price  v. 
Hunt,  88  N.  C.  (11  Ired.  L.)  42:  Tredwell  v. 
Rascoe,  14  N.  C.  (8  Dev.  L.)  50 :  Place  ▼.  Sweet- 
ser,  16  Ohio,  142:  Sutdlffe  ▼.  Dobrman,  18 
Obio,  181,  51  Am.  Dec.  450 :  Deal  ▼.  Bogue.  20 
Pa.  228.  57  Am.  Dec.  702;  Smith  ▼.  Emerson, 
48  Pa.  456 ;  Knoz  v.  -Summers.  4  Yeates,  477 ; 
Ward's  Appeal,  81*  Pa.  270:  Balliet  v.  Stever, 
6  Northampton  Co.  Rep.  107;  Relnheimer  v. 
Hemingway,  85  Pa.  482 ;  Randall  ▼.  Johnson,  18 
R.  I.  888 ;  Knight  v.  Ogden,  2  Tenn.  Ch.  473 ; 
Johnson  v.  Wlngfleld  (Tenn.  Ch.  App.)  42  S.  W. 
208 ;  Hasklns  ▼.  Everett,  4  Sneed,  531 ;  Boro  v. 
-Harris,  13  Lea,  86;  Cheek  v.  Anderson,  2  Lea, 
108:  Lamoille  Valley  U.  Co.  v.  Bizby,  53  Vt. 
235 ;  Miller  v.  Pierce.  38  Vt.  610 :  Shaver  ▼. 
White,  6  Munf.  110,  8  Am.  Dec.  730 :  Claggett 
V.  Kilboome,  1  Black.  346,  17  L.  ed.  213 :  Mad- 
dock  V.  Skinker,  03  Va.  470,  25  S.  E.  536 ;  Mc- 
Cutchon  V.  Davis  (Tex.)  8  S.  W.  123. 

Substantially  the  same  rule  was  declared  in 
Ralney  y.  Nance,  54  111.  20:  Williams  v.  Lewis, 
115  Ind.  45.  17  N.  E.  202 ;  Williams  v.  Muthers- 
baogh,  20  Kan.  730;  Mad'ston  v.  Dewberry,  21 
La.  Ann.  518 ;  People's  Bank  v.  Shryock.  48  Md. 
427,  80  Am.  Rep.  470 ;  Kunse  v.  Cox,  113  Mich. 
546.  71  N.  W.  864  ;  Jones  v.  Parsons,  25  Cal. 
100 ;  Watson  v.  Gabby,  18  B.  Mon.  660 ;  Day  v. 
McQuillan,  13  Minn.  205,  Gil.  102;  Schalck  ▼. 
Harmon,  6  Minn.  205.  Gil.  176 :  Boop  ▼.  Herron, 
15  Neb.  78,  17  N.  W.  353;  Muir  ▼.  Leltch.  7 
Barb.  341 ;  Walsh  v.  Adams,  3  Denio.  125 ; 
Nicoll  V.  Mumford,  4  Johns.  Ch.  522 ;  Dunham 
V.  Murdock,  2  Wend.  553 ;  Jarvls  v.  Hyer,  15 
N.  C.  (4  Dev.  L.)  367  ;  Ross  ▼.  Henderson,  77 
N.  C.  170 ;  Knerr  V.  Hoffman,  65  Pa.  126 ;  White 
▼.  Rech,  171  Pa.  82,  32  Atl.  1130;  Kramer  v. 
Arthurs,  7  Pa.  165 ;  Melly  v.  Wood,  71  Pa.  488, 
10  Am.  Rep.  710 ;  M'Carty  v.  Emlen,  2  Yeates, 
100 ;  HlUman  v.  Moore,  3  Tenn.  Ch.  454  ;  Wayt 
V.  Peck,  0  Leigh,  440 ;  Merrill  v.  Rinker,  Baldw. 
528,  Fed.  Cas.  No.  0,471:  Lyndon  t.  Gorham,  1 
Gall.  867,  B'ed.  Cas.  No.  8.610. 
46  L.  R.  A. 


These  cases  hold  that  under  a  levy  on  part- 
nership property  for  an  individual  debt  of  a 
member,  the  interest  of  the  debtor  remaining 
after  payment  of  the  firm  debts  and  settlement 
of  partnership  affairs  can  be  sold. 

In  Hutchinson  v.  Dubois.  45  Mich.  143,  7  N. 
W.  714.  it  was  said  that  If  an  officer  can  levy 
an  execution  against  an  individual  partner  upon 
partnership  property,  the  utmost  extent  of  his 
right  is  to  seise  the  interest  of  his  partner, 
whatever  It  may  be.  subject  to  the  partnership 
debts  and  to  a  final  accounting. 

In  Georgia,  prior  to  the  statutory  provisions. 
It  was  held  that  a  sheriff  may  levy  on  and  sell 
the  Interest  of  a  partner  In  the  partnership 
property,  but  the  purchaser  will  occupy  the  same 
relation  to  the  partnership  creditors  and  the 
other  member  of  the  firm  as  the  debtor.  Shaw 
V.  McDonald,  21  Ga.  305. 

Prior  to  the  Iowa  statute,  it  was  held  that 
the  creditor  of  one  partner  may  levy  upon  the 
Interest  of  his  debtor  In  the  property.  Hubbard 
V.  Curtis,  8  Iowa,  1.  74  Am.  Dec.  288.  Martin 
V.  Davis,  21  Iowa.  535. 

Prior  to  the  Texas  statutory  provisions  of 
1873,  It  was  held  that  the  separate  Interest  of 
a  partner  might  be  seized  and  sold  under  execu- 
tions subject  to  the  rights  of  the  other  parties, 
without  waiting  until  those  rights  are  ascer- 
tained. Bradford  v.  Johnson,  44  Tex.  881; 
Thompson  v.  Tinnln,  25  Tex.  Supp.  56;  Lee  v. 
Wllklns,  65  Tex.  205 ;  De  Forest  v.  Miller,  42 
Tex.  34  ;  Longcope  v.  Bruce.  44  Tex.  437 ;  Over- 
ruling Warren  v.  Wallis.  38  Tex.  225. 

Partnership  property  may  be  attached. for  the 
Individual  'debt  of  one  of  several  partners. 
Schatsill  V.  Bolton,  2  McCord  L.  478,  13  Am. 
Dec.  748. 

In  Knox  v.  Schepler,  2  Hill,  L.  505,  the  same 
was  said  to  be  the  rule. 

A  levy  on  partnership  property  for  the  In- 
dividual debt  of  one  partner  only  binds  his  share 
In  the  partnership  property  after  his  debts  are 
paid.     Atwood  v.  Impson,  20  N.  J.  Eq.  150. 

In  Hill  V.  Beach,  12  N.  J.  Eq.  31,  it  was  said : 
"That  the  separate  creditor  of  one  partner  may 
attach  that  partner's  interest  in  any  partnership 
property  cannot  be  doubted.  It  has  been  re- 
peatedly settled  that  such  interest  may  be  as- 
signed or  taken  under  attachment  or  execution. 
The  great  difficulty  has  been  how  the  property, 
when  levied  upon,  ahould  be  disposed  of,  not 
whether  it  was  the  subject  of  levy." 

The  plaintiff,  in  the  execution  against  an  in- 
dividual partner  Is  not  Injured  by  the  refusal 
of  the  sheriff  to  levy  and  sell  under  the  execu- 
tion where  the  partnership  is  Insolvent     Swan 
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ants,  and  that  he  holds,  as  the  proceeds  from 
such  logs  so  levied  upon  by  him,  the  sum  of 
#1,200.  The  answer  is,  in  effect,  after  such 
admissions,  a  general  denial-  of  the  owner- 
ship and  right  to  possession  to  the  logs  of 
the  appellants.  At  tho  conclusion  of  the 
trial  the  superior  court  dismissed  tlie  jury 
from  further  consideration  thereof,  and  en- 
tered judgment  for  respondent. 

Ihe  only  testimony  oftered,  with  the  ex- 
<ception  of  the  complaint  in  another  action 
pending  in  the  superior  court  between  differ- 
ent parties  from  Ihose  in  tho  case  at  bar,  and 
which  is  immaterial,  was  that  produced  by 
the  appellonts.  The  facts  shown  at  the  trial 
wore  substantially  that  the  lot  of  logs  in 
<]ucstion  were  cut  ond  placed  in  the  boom  by 
appellants:  that  at  the  time  such  logs  were 
placed  there,  there  was  existing  a  written 
contract  between  Carstens  ei  al,  and  appel- 


lants; that  both  paHies  to  the  eontraet  con- 
strued the  same  as  vesting  title  in  Carstena 
et  al.  at  the  time  the  levy  was  made  by  re- 
spondent, as  sheriff  upon  the  logs.  It  was 
stated  by  the  witnesses  of  appellants,  who 
were  members  of  the  partnership,  that  they 
supposed  the  instrument  of  writing  gave 
Cart-tens  et  al.  the  title  to  the  logs  at  the 
time  the  levy  was  made;  but  it  was  further 
shown  that  in  tlie  trial  where  the  respond- 
ent and  Gustin  ct  al.  were  defendants  Cars- 
tens  et  al.  were  adjudged  by  the  superior 
court  not  entitled  to  the  lot  of  logs.  The 
witnesses  for  appellants  testified  Qiat  the 
copartnership  was  the  owner  of  the  logs  at 
the  time  the  levy  was  made.  It  was  also 
shown  that  the  proceeds  of  the  logs  received 
by  the  sheriff  in  place  of  the  logs  were  $1,- 
200. 

1.  Bespondent,  as  sheriff,  does  not  justify 


▼.  Gilbert.  175  III.  204.  51  N.  R.  604 ;  State  ew 
rel.  Talbott  ▼.  Rmmons.  00  Ind.  4.12. 

So.  the  pnrcbaser  takes  nothing  where  the 
firm  is  Ineolvent  at  the  time  of  the  levy.  Staats 
V.  nrlBtow.  73  N.  Y.  264 ;  Hubbard  ▼.  Curtis.  8 
Iowa,  1,  74  Am.  Dec.  283;  Doane  v.  Lindsay.  10 
Jones  ft  S.  309. 

In  Rice  V.  Austin.  17  Mass.  197.  and  Mulr  v. 
f. Pitch.  7  Barb.  841,  the  same  was  said  to  be 
the  rule. 

In  Cogswell  v.  Wilson.  17  Or.  31.  21  Pac.  388, 
It  was  held  that  where  a  sheriff  on  a  writ  of  at- 
tachment against  a  member  of  the  partnership 
returned  that  he  had  executed  It  by  attaching 
«lt  the  Interest  which  the  defendant  had  In  the 
partnership  property,  that  he  also  took  Into  his 
f lossessl^n  certain  de8crn>ed  property,  and  seryed 
a  copy  of  the  writ  upon  the  defendant  with 
notice  that  he  had  attached  all  the  Interest  of 
the  defendant  In  said  partnership  property,  such 
s«*rTice  and  levy  were  only  effectual  as  to  the  In- 
terest of  the  debtor  In  the  property  which  the 
sheriff  seized  and  took  into  his  possession. 

But  a  judgment  belonging  to  a  partnership 
4n  a  steamboat  Is  not  liable  to  seizure  under 
e.tecutlon  on  a  Judgment  against  an  Individual 
member  of  the  Arm.  Beauchamp  v.  Chacher6, 
12  La.  Ann.  851. 

And  a  sheriff  cannot,  upon  an  execution  is- 
sued In  an  attachment  suit  brought  against  the 
luerobers  of  a  limited  partnership,  levy  upon  and 
sell  the  right,  title,  and  Interest  of  a  special 
partner  In  the  goods,  chattels,  and  accounts  of 
the  Arm.  Flarrls  ▼.  Murray,  28  N.  Y.  574»  86 
Am.  Pec.  208. 

In  Sterrett  v.  Third  Nat.  Bonk.  122  N.  Y. 
4>.'»0.  25  N.  R.  018,  where  an  action  of  conversion 
was  brought  for  levying  an  attachment  for  the 
debt  of  one  member  of  the  firm  on  pegotlable 
certificates  representing  oil.  It  was  held  that  the 
action  could  be  maintained  If  the  firm  was  In- 
solvent. 

In  this  case  It  was  contended  on  appeal  that 
the  remedy  was  In  equity,  and  not  at  law ;  but 
the  court  refused  to  consider  the  question  where 
It  was  not  made  at  the  trial  court,  as  the  case 
was  tried  an  the  theory,  "apparently  acquiesced 
In  by  both  parties,"  that  If  the  firm  was  insol- 
Tent  at  the  time  of  the  levy  It  was  made  with- 
out authority. 

In  Jarvis  ▼.  Brooks,  28  N.  H.  136,  It  was  said 
that  at  law,  nntil  equity  Interfered  and  Intro- 
duced another  rule,  the  creditor  of  one  partner 
might  take  his  share  of  the  partnership  goods 
imder  execution,  and  sell  that  share  as  if  the 
partner  had  been  tenant  In  common,  and  the 
▼endee  was  not  subject  to  the  partnership  ae- 
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count,  and  he  took,  not  his  debtor's  share  of  the 
surplus  after  the  debts  were  paid,  but  an  abso- 
lute undivided  share  in  the  chattels  sold. 

In  Dow  V.  Sayward,  14  N.  H.  9,  It  was  held 
that  the  Interest  of  each  partner  In  the  partner- 
ship may  be  taken  and  sold  on  execution.  This 
seems  doubtful  from  Hill  v.  Wiggln.  31  N.  H. 
202.  which  intimates  that  the  creditor  has  no 
remedy  in  New  Ilampshire,  as  the  officer  cannot 
take  possession  of  the  firm  goods  under  a  writ 

against  one  of  the  members  of  the  partnership. 

* 

III.  Levy  on  specific  articlea. 

The  weight  of  authority  is  that  a  levy  for  an 
Individual  debt  of  a  member  of  a  partnership 
firm  cannot  be  made  on  his  interest  in  specific 
articles  of  firm  property.  Some  of  the  cases 
are  somewhat  confused  on  this  question  owing 
to  the  fact  that  they  do  not  distinguish  clearly 
whether  they  mean  to  state  the  above  proposi- 
tion or  to  deny  the  power  to  take  the  specific 
articles  for  his  debt.  As  to  that  proposition 
there  Is  no  conflict  of  authority.  This  would  be 
a  trespass.  But  some  cases  hold  that  it  Is  un- 
just to  allow  the  officer  to  seize  a  large  amount 
of  firm  property  when  he  holds  an  execution 
for  a  small  amount  against  an  Individual  mem- 
ber. 

An  execution  against  one  partner  Individually 
cannot  be  levied  upon  any  one  specific  article 
belonging  'to  the  partnership,  but  bnly  on  the 
partner's  Interest  in  the  whole  of  the  firm  as- 
sets. Daniel  v.  Owens.  70  Ala.  207  ;  Talt  v. 
Murphy,  80  Ala.  440,  2  So.  317;  Ferguson  ▼. 
Day,  6  Ind.  App.  138,  33  N.  E.  213  :  Branch  v. 
Wiseman,  51  Ind.  1 ;  Stumph  v.  Bauer.  76  Ind. 
157  :  Smith  v.  McMicken,  3  La.  Ann.  319 :  Pitt- 
man  V.  Roblcheau,  14  La.  Ann.  108;  Marston  v. 
Dewberry,  21  La.  Ann.  518 ;  Levy  v.  Cowan,  27 
La.  Ann.  556;  Hutchinson  v.  Dubois,  45  Mich. 
143.  7  N.  W.  714  ;  Slrrine  v.  Brlggs.  31  Mich. 
443 :  llaynes  v.  Knowles,  36  Mich.  407 :  Kunze 
V.  Cox.  113  Mich.  546,  71  N.  W.  864 :  Vandlke  v. 
Rosskam,  67  Pa.  330:  Atwood  v.  Meredith,  37 
Bliss.  635 ;  Willis  v.  Freeman,  35  Vt.  44.  82  Am. 
Dec.  619. 

In  Thomas  ▼.  Lusk,  18  La.  Ann.  277,  the  same 
was  said  to  be  the  rule. 

In  Sanders  v.  Young.  31  Miss.  Ill,  It  was  held 
that,  the  purchaser  having  the  right  to  subject 
the  interest  of  a  partner  In  the  partnership  to 
the  payment  of  his  debt,  the  law  gives  him  the 
means  for  ascertaining  It,  which  can  be  accom- 
plished only  by  a  levy  upon  the  whole  stock  of 
goods. 

In  Atwood  V.  Meredith,  87  Miss.  635,  It  was 
said  that  the  purchaser  owns  no  specific  prop* 
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in  his  answer  the  levy  upon  the  logs,  but 
seemingly  his  contention  is  that  appellants 
did  not  show  they  were  the  owners  or  en- 
titled to  the  possession  of  Uie  logs  at  the  time 
of  the  levy  upon  them  as  the  property  of 
Thomas  Jose.  The  question,  then,  is,  Was 
the  copartnership  of  appellants  the  owner  or 
entitled  to  the  possession  of  the  logs  at  the 
time  the  seizure  was  made  by  respondent? 
If  so,  the  controversy  is  resolved  against  re- 
sjfondent.  Counsel  for  respondent  argues 
that,  appellants  having  construed  the  con- 
tract between  themselves  and  Carstens  ei  al, 
as  one  placing  the  property  in  the  logs  in 
Carstens  et  ai.,  appellants  are  thereby  es- 
topped from  claiming  the  logs  for  them- 
selves. But  it  does  not  seem,  from  an  exam- 
ination of  the  facts,  that  any  estoppel  arises 
against  appellants.  Respondent's  levy  upon 
the  logs  was  not  based  upon  any  acts  or  opin- 


ions of  appellants.  His  levy  was  not  made 
upon  partnership  property,  but  upon  the  in- 
dividual property  of  Thomas  Jose.  The  suit 
that  followed  between  Carstens  et  al.  and  re- 
spondent and  the  judgment  creditors  of 
Thomas  Jose  determined  that  Carstens  et  al, 
were  not  the  owners  or  entitled  to  the  posses- 
sion of  the  logs.  Kespondent  was  a  party  to 
that  action.  It  would  certainly  be  a  singu- 
lar legal  principle  that  would  now  permit  him 
to  assert,  contrary  to  the  adjudication  pro- 
cured by  him  in  that  suit,  that  Carstens  ei 
al.  are  now  the  owners  or  entitled  to  the  pos- 
session of  the  logs.  The  uncotitroverted  evi- 
dence in  the  case  at  bar  shows  that  appel- 
lants, as  a  copartnership  under  the  style  of 
the  Saginaw  Logging  Company  were  the 
owners  of  these  logs;  that  they  had  never 
disposed  of  the  same  unless  to  Carstens  et 
at.;  and  it  was  conclusively  adjudicated  in 


erty  In  any  particular  portion  of  the  effects 
which  may  be  serered.  sold,  and  delivered  by 
the  sheriff  to  the  exclusion  of  the  rights  of  other 
partners. 

In  Phillips  V.  Cook,  24  Wend.  389,  It  was  said 
that  the  sheriff  must  seixe  the  whole  of  the  part- 
nership property. 

In  SIrrlne  v.  Brlggs.  .31  Mich.  443,  the  court 
said  :  "The  levy  In  such  a  case  must  be  upon 
the  partner's  Interest  In  the  whole  stock." 

In  Branch  v.  Wiseman.  51  Ind.  1,  It  was 
said :  *'In  an  action  against  one  of  the  partners, 
the  officer  must  seize  all  the  goods  because  the 
moieties  are  undivided.  ...  He  must  seize 
the  entire  leviable  property  of  the  copartner- 
ship.'* 

In  Daniel  v.  Owens,  70  Ala.  207,  It  was  said 
that  an  execution  against  one  partner  Individu- 
ally cannot  be  levied  on  any  specific  article  be- 
longing to  the  partnership,  but  only  on  the 
partner's  Interest  in  the  whole  of  the  partner- 
ship assets. 

In  Marston  v.  Dewberry,  21  La.  Ann.  518,  it 
was  said  that  partnership  property  cannot,  as 
a  general  rule,  be  specifically  seized  for  the  in- 
dividual debt  of  one  of  the  partners. 

In  Whighams  Appeal,  63  Pa.  194.  It  was  said 
that  "partners  have  no  separate  title  in  any 
aliquot  part  of  the  partnership  property.  Their 
Interest  is  an  Incorporeal — intangible — thing,  a 
right  to  an  account,  and  to  their  share  of  the 
balance  after  all  the  partnership  debts  are  paid, 
and  all  equities  between  the  partners  adjusted. 
If,  upon  an  execution  against  one  pai'tner,  the 
sheriff  should  levy  upon  and  sell  his  interest  in 
a  single  bale  of  goods,  it  could  not  be  main- 
tained that  his  vendee  would  acquire  his  entire 
Interest  in  all  the  assets.  As  the  vendee  of  his 
Interest  in  a  single  chattel,  it  is  not  easy  to  see 
how  his  purchase  could  l>e  made  available,  un- 
less that  chattel  were  separately  to  be  sold  and 
then  charged  with  its  proportion  of  the  firm 
debts  to  the  sum  produced  by  the  sale  of  all  the 
other  property  and  the  collection  of  the  out- 
standing credits  of  the  firm." 

In  Pittman  v.  Robicheau,  14  La.  Ann.  108,  It 
was  said  that  the  statement  In  Smith  ▼.  Mc- 
MIcken,3  La.  Ann.  319,  that  "an  individual  cred- 
itor of  a  partner  cannot  seize  a  particular  as- 
set, the  property  of  the  partnership,  nor  even  the 
so-called  Interest  of  the  partner  In  It.  under  the 
pretext  that  his  debtor  has  an  individual  Inter- 
est In  it,"  does  not  refer  to  the  partnership, 
but  refers  to  the  asset. 

By  the  sale  of  a  partner's  interest  In  the  part- 
nership property  on  execution  against  him  the 
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purchaser  acquires  no  interest  In  any  specifle 
property.     Donellan  v.  Hardy.  57  Ind.  393. 

In  Williams  v.  Lewis,  115  Ind.  45,  17  N.  B. 
202,  the  same  was  said  to  be  the  rule. 

In  Caldwell  v.  Auger,  4  Minn.  217.  Oil.  156, 
77  Am.  Dec.  515.  it  was  said  that  when  the  offi- 
cer has  an  execution  against  one  part  owner  of 
a  chattel,  he  must  seize  the  whole  chattel 
though  he  can  sell  only  the  Interest  of  the  de- 
fendant In  the  execution,  and  this  whether  the 
ownership  be  by  virtue  of  a  partnership  or  as 
tenants  In  common. 

In  Sanborn  v.  Royce.  132  Mass.  594,  and 
Crawford  v.  Capen,  132  Mass.  596,  note.  It  was 
held  that  the  seizure  and  removal  of  specific 
chattels  of  a  partnership  on  process  against  one 
member  for  his  private  debt,  excluding  the  firm 
from  the  posaession  of  the  property,  is  a  tres- 
pass. It  Is  not  clear  from  these  cases  whether 
it  was  Intended  to  discuss  the  levy  on  the  de- 
fendant's interest  in  a  part  of  the  property,  or 
to  prohibit  a  seizure  of  a  part  as  the  property 
of  the  execution  debtor. 

An  action  may  be  maintained  against  a  third 
person  who  seizes  goods  on  execution  belonging 
to  Che  partnership  for  the  debt  of  an  Individual 
partner,  and  excludes  the  other  partners  from 
the  possession,  as  the  Interest  In  the  partnershli^ 
that  may  be  sold  Is  only  the  Interest  In  the  sur- 
plus, and  not  the  Interest  In  the  specific  articles. 
Newman  v.  Bean,  21  N.  H.  93. 

But  some  courts  hold  that  a  levy  for  the  debt 
of  a  member  of  a  firm  may  be  made  on  specific 
partnership  articles.  Some  of  the  cases  do  not 
discuss  the  question  or  notice  the  conflicting 
cases. 

Thus,  It  is  held  that  an  officer  may  attach 
the  interest  of  a  debtor  in  any  portion  of  the 
partnership  goods  under  an  attachment  against 
one  of  the  firm.  Fogg  v.  I^wry,  68  Me.  78,  28 
Am.  Rep.  19.  In  this  case  It  was  said  that  a 
private  creditor  might  not  be  Justified  in  attach- 
ing his  debtor's  Interest  In  an  entire  stock  of 
goods  of  a  partnership,  if  the  demand  Is  small 
and  the  stock  large,  and  the  debtor's  Interest 
therein  much  more  than  necessary  to  satisfy  all 
claims  against  him. 

So,  a  Tennessee  case  holds  that  specific  part- 
nership property  may  be  levied  on  for  a  debt  of 
a  member  of  the  firm,  and  it  Is  not  necessary 
that  the  execution  be  levied  upon  ail  the  prop- 
erty of  the  firm.  Johnson  v.  Wlngfleld  (Tenn. 
Ch.  App.)  42  S.  W.  203. 

In  Morrison  v.  Blodgett,  8  N.  H.  238,  29  Am. 
Dec.  653,  it  was  said  that  formerly  It  was  the 
practice  to  levy   an   execution  against  one  of 
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the  action  lictween  Carstens  et  at.  and  this 
respondent  that  they  had  not  made  such  dis- 
poBition  .to'Caretens  ct  al.  The  case  of  Hoke 
V.  Lowe,  48  111.  App.  126,  is  in  point  here. 
In  that  case  an  ag^ent  of  a  machine  company 
sold  to  the  defendant  a  mowing  machine,  tell- 
ing defendant  that  he  would  have  to  have  the 
money  on  the  Ist  day  of  September  following, 
as  the  machine  company's  agent  would  he 
there  on  that  day,  and  he  would  have  to  pay 
for  all  machines  he  had  sold.  Defendant 
did  not  pay  for  the  machine.  The  agent  paid 
the  machinc^company  for  it,  and  sued  defend- 
ant for  the  price.  On  the  trial  it  was  shown 
that  the  machine  company  had,  before,  sued 
defendant  for  the  same  machine,  and,  on  the 
trial  of  that  suit,  that  defendant  testified  that 
he  owed  the  agent,  and  not  the  machine  com- 
pany for  the  machine.  A  judgment  was 
thereupon    rendered     against   the    machine ' 


company.  The  agent  in  the  same  action  tei- 
tified  that,  in  his  opinion,  the  defendant 
owed  him  nothing,  and  it  was  urged  that  the 
former  trial  adjudicated  and  established  the 
agent's  right  to  claim  the  property  for  him- 
self. But  the  appellate  court,  in  reversing 
the  cause,  observed:  "The  subject-matter 
of  the  former  suit  was  the  alleged  indebted- 
ness of  Lowe  to  Deering  &  Co.  for  the  ma- 
chine here  in  question,  and  how  an  adjudica- 
tion that  there  was  none  from  Lowe  to  Deer- 
ing &  Co.  for  it  could  determine  that  there 
was  none  to  Hoke,  passes  our  understanding. 
It  was  not  denied  in  that  case  that  Lowe 
bought  the  machine,  and  was  indebted  for 
the  price  to  somebody;  but  the  question,  and 
the  only  question  was.  To  wh(»m?  Deering 
&  Co.  claimed  it  was  to  them.  Lowe  claimed 
it  was  not  to  them  because  it  was  to  Hoke, 
and  now  claims,  because  the  jury  found  it 


several  partners  npon  all  or  part  of  tbe  goods 
which  belong  to  the  partnership. 

In  Rhode  Island,  also,  it  has  been  held  that 
the  sheriff  may  se)ze  a  chattel,  sell  the  Interest 
of  the  Judgment  debtor,  and  deliver  the  chattel 
to  the  purchaser  under  a  sale  on  attachment  of 
partnership  property  for  a  debt  of  a  member  of 
the  firm,  and  the  purchaser  becomes  a  tenant 
In  common  of  such  chattel  with  the  other  part- 
ner, subject  to  the  partnership  debts.  Randall 
V.  Johnson,  13  R.  1.  S.'^S. 

In  this  case  It  was  said  that  undoubtedly  this 
tends  to  embarrass,  and  possibly  to  break  up. 
the  copartnership  business,  but  that  It  did  not 
appear  how  these  consequences  can  be  avoided  at 
law,  even  If  they  are  In  equity.  The  court 
said  that  the  removal  was  none  the  less  valid 
because  It  was  a  removal  of  part  only  of  the 
goods  attached.  The  effect  of  this  was  to  re- 
lease the  attachment  on  the  goods  unremoved, 
and  retain  It  to  the  extent  of  the  undivided  In- 
terest of  the  partner  sued  only  on  the  goods 
removed. 

In  levying  an  execution  upon  partnership 
property  for  tbe  debt  of  a  member,  the  sheriff 
may  seize,  and  take  into  his  possession,  a  por- 
tion, or  the  whole,  of  the  partnership  effects. 
Wiles  V.  Maddox,  26  Mo.  77. 

And  where  a  partner's  Interest  In  certain  spe- 
oinc  articles  of  partnership  property  only  Is 
sold  on  execution,  it  will  be  error  to  decree  to 
the  purchaser  the  entire  Interest  of  the  debtor 
partner  In  an  action  by  the  purchaser  on  a  bill 
for  an  accounting.  Gerard  v.  Bates,  124  UK 
loO,  16  N.  E.  258,  Reversing  26  III.  App.  300. 
The  court  did  not  discuss  the  right  to  levy  on 
specific  articles,  but  said  that  where  the  entire 
Interest  of  a  partner  in  tbe  partnership  assets  is 
sold  the  purchaser  will  be  entitled  to  a  decree 
for  one  half  of  the  proceeds  of  the  entire  part- 
nership property  after  the  payment  of  the  debts. 

In  the  case  of  Uhler  v.  Semple,  20  N.  J.  Eq. 
288,  It  was  said :  "The  whole  assets  are  sub- 
ject to  the  payment  of  the  partnership  debts ; 
these  are  a  lien  upon  them  by  law.  Any  pur- 
chaser of  the  whole  or  a  part  takes  subject  to 
that  lien.  The  true  rule  seems  to  me  to  be,  to 
bold  each  parcel  liable  to  Its  share  of  the  part- 
nership debts  in  proportion  to  its  value." 

In  Uershfield  v.  Claflln,  25  Kan.  166,  87  Am. 
Rep.  237,  the  syllabus,  which  is  the  law  of  the 
case  In  that  state,  says  that  the  officer  may  levy 
**sucb  attachment  on  the  interest  of  such  part- 
ner, and  take  the  partnership  property,  or  a 
portion  thereof,  into  his  possession,  and  sell  tbe 
Interest  of  the  partner  In  such' property."  That  ' 
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part  relating  to  specific  property  Is  a  dictum, 
as  In  this  case  all  tbe  firm  property  was  seised. 

IV.  Trespass  in  making  a  levy. 

A  sheriff  Is  a  trespasser  where  he  seizes  and 
levies  upon  the  property  of  the  firm  as  the  sole 
property  of  the  debtor  under  an  attachment 
or  execution  against  one  member.  ZoUer  v. 
Grand.  24  Jone.s  ft  8.  279;  Bates  v.  James,  3 
Duer,  45  :  Walsh  v.  Adams.  8  Denlo,  125 ;  At- 
kins V.  Saxton.  77  N.  Y.  195;  Mlchalover  v. 
Moses.  10  App.  Dlv.  343 :  Moore  v.  Pennell,  52 
Me.  162.  83  Am.  Dec.  500;  Berry  v.  Kelly,  4 
Robt.  106;  Williams  v.  Lewis,  116  Ind.  45,  17 
N.  E.  262. 

This  is  In  accord  with  the  main  case  of  Skav* 

DALE  V.   MOYKR. 

And  a  sheriff  Is  liable  In  trespass  for  levying 
and  selling  property  of  the  partnership,  instead 
of  the  Interest  of  tbe  debtor  In  execution,  and 
delivering  the  possession  of  a  pardiaser  on  an 
execution  against  one  partner,  and  the  plaintiff 
In  execution  who  purchases  a  part  of  the  prop- 
erty Is  liable  as  a  trespasser.  Deal  v.  Bognet 
20  Pa.  228.  57  Am.  Dec.  702. 

And  where  a  division  of  firm  property  la 
made,  and  the  levy  is  thereafter  made  upon  the 
property  held  by  a  member  of  the  firm  who  Is 
not  the  Judgment  debtor,  the  levy  will  be  a  tres- 
pass unless  the  transfer  by  the  parties  is  fraud- 
ulent.    Atkins  V.  Saxton,  77  N.  Y.  195. 

In  Ryder  v.  Gilbert,  16  Hun,  163,  and  Ford 
V.  Smith.  27  Wis.  261,  It  was  said  that  if  a 
sheriff  sells  the  entire  property  of  a  firm  under 
an  execution  against  one  member  he  will  be  a 
trespasser. 

Partnership  property  cannot  be  seized  or  at- 
tached as  Individual  property  for  the  Individual 
debt  of  one  of  the  partners.  Marston  v.  Dew- 
berry, 21  La.  Ann.  518;  Balllet  v.  Stever,  6 
Northampton  Co.  Rep.  197 ;  White  v.  Rech,  171 
Pa.  82.  32  Atl.  1130 ;  Richard  v.  Allen,  117  Pa. 
109,  11  Atl.  552.  , 

In  Randall  v.  Johnson,  13  R.  I.  338,  It  was 
said  that  If  an  officer  sells  the  whole  of  partner- 
ship property,  levied  on  for  the  debt  of  a  mem- 
ber it  will  be,  as  to  the  tenant  In  common,  a 
conversion. 

In  Daniel  v.  Owens,  70  Ala.  297,  It  was  said 
that  if  the  sheriff  under  an  execution  against 
one  member  of  a  firm  should  levy  upon  and  sell 
the  interest  of  the  other  member,  this  would 
be  a  conversion  for  whlcfi  the  latter  could  main- 
tain the  action  of  trover.  It  might  be  such  an 
excessive  levy  as  would  constitute  the  sheriff  a 
trespasser  for  which  an  action  would  lie  In  th* 
name  of  the  firm. 
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waf«  not  to  Deering  &  Co.,  that  such  finding 
«nd  the  judgment  thereon  conclusively  prov- 
ed that  it  was  not  to  Hoke.  It  may  be  pre- 
sumed that  this  idea  would  not  have  oc- 
curred to  court  or  counsel  but  for  the  fact 
that  Hoke  himself  testified  to  his  opinion  that 
Lowe  owed  him  nothing;  and  yet  it  is  clear 
that  a  verdict  and  judgment  for  the  defend- 
ant would  have  had  the  same  legal  effect  as 
an  adjudication  if  Hoke  had  not  testified  at 
all.  Had  his  statement  been  an  admission 
of  fact,  it  would  have  been  entitled  to  great 
weiglit  as  Against  him ;  but,  being  mere  mat- 
ter of  opinion,  it  was  entitled  to  none." 
Thus,  in  the  case  at  bar  it  is  immaterial 
%vhat  may  have  been  the  statements  of  some 
of  the  members  of  appellant  company.  It 
vas  a  matter  of  opinion  upon  the  construc- 
tion of  a  written  instrument.  They  were 
not  parties  to  that  action,  and  the  real  issue 


here  is,  Who  owned  the  logs  in  factT  and 
while,  as  observed  by  the  appellate  court  of 
Illinois,  it  might  affect  the  credibility  of 
their  testimony  in  this  case,  we  cannot  see 
that  it  impairs  it.  Their  teitimony  in  this 
case  shows  clearly  that  what  they  said  with 
reference  to  the  controversy  of  Carstens  et 
al,  against  respondent  and  Gustin  et  al.  was 
the  expression  of  opinion.  In  this  cause  the 
specific  facts  shown  are  that  appellant  co- 
partnership was  the  owner  and  entitled  to 
the  possession  of  the  lot  of  logs,  unless  Cars- 
tens  et  al.  were  their  successors  in  ownership 
and  possession.  But,  as  before  observed,  it 
was  conclusively  determined  that  Carstens 
et  al,  were  not  such  owners. 

2.  It  is  evident  that  Thomas  Jose  had  no 
right,  title,  or  interest  in  the  logs  levied  up- 
on, because  the  same  belonged  to  the  Sagi- 
naw Logging  Company,  appellant  copartner- 


If  the  sheriff  takes  posBeBsion  of  specific  artl- 
•cles  of  partnership  property  as  the  property  of 
an  Individual  debtor  in  violation  of  the  rights 
of  the  other  partner,  he  becomes  a  trespasser, 
and  the  partners  may  maintain  an  action  of  re- 
plevin against  him.  Ferguson  v.  Day,  6  Ind. 
App.  138,  83  N.  E.  213. 

An  attachment  of  personal  property  on  a  writ 
against  one  partner  is  a  trespass,  and  confers 
no  title  on  the  attaching  officer,  and  he  is  liable 
In  tort  for  a  conversion.  Russell  v.  Cole,  167 
Mass.  6.  44  N.  R.  1037. 

In  this  case  the  partnership  was  formed  by 
the  payment  of  $1,000  by  the  transfer  of  a  bank 
book  about  one  o'clock,  and  the  same  day  about 
two  o'clock  the  attachment  was  made.  The 
original  partner  was  insolvent,  and  the  oflicer 
<ould  not  mitigate  the  damages  by  showing  that 
after  the  attachment  he  surrendered  the  goods 
to  the  assignee  in  Insolvency  of  such  partner. 

An  action  of  seplevin  by  both  partners  will  lie 
against  an  officer  who  has  attached  and  taken 
•certain  partnership  property  on  a  writ  against 
one  partner,  and  the  officer  Is  a  trespasser. 
Fay  V.  Duggan,  185  Mass.  242.  In  this  case 
the  defendant  took  the  property  as  a  constable, 
■by  virtue  of  a  writ  issued  against  one  partner. 

In  Sanborn  v.  Royce,  132  Mass.  504,  where 
the  lawfulness  of  such  seieure  was  involved, 
the  court  said :  "The  question  presented  In 
this  case  has  been  several  times  alluded  to,  but 
>faas  never  been  decided  in  Massachusetts,  though 
It  has  been  the  subject  of  much  discussion  and 
conflicting  opinion  elsewhere." 

This  case  does  not  disclose  whether  the  levy 
was  on  the  goods  as  the  property  of  the  debtor, 
•or  on  his  interest  in  the  partnership  by  seising 
the  goods.  The  constable  took  possession  of  the 
store  excluding  the  other  partner,  removed  the 
^^ods.  but  three  days  thereafter  returned 
the  goods  and  released  the  attachment.  The 
•decision  as  stated  by  the  court  was  that  the 
seizure  and  actual  removal  of  specific  articles  of 
a  partnership  on  mesne  process  or  execution 
against  one  member  thereof  for  his  private 
debt,  and  the  exclusion  of  the  firm  from  the 
4>os8esslon  of  its  property,  are  a  trespass. 

V.  Ascertaining   the  interest  of   the  judgment 

debtor. 

As  to  whether  the  interest  of  the  Judgment 
debtor  can  be  ascertained  before  sale,  and  at 
whose  Instance,  does  not  seem  to  be  sufficiently 
adjudicated  to  establish  a  rule.  In  some  cases 
,the  interest  was  determined  in  a  suit  by  the 
plaintiff  In  the  execution,  in  others  by  the  sher- 
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iff.  In  others  by  the  purchaser.     See  also  Eng- 
lish cases  at  subd.  XII.  e. 

The  interest  of  the  debtor  partner  In  the 
residuum  of  the  partnership  property  after  pay- 
ment of  the  debts  Is  what  mSy  be  sold,  and  this 
interest  may  be  ascertained  by  suit  before  the 
sale  in  the  name  of  the  plaintiff  in  the  execu> 
tlon,  or  with  his  consent  in  the  name  of  the 
sheriff.     Robinson  v.  Tevls.  88  Cal.  611. 

Or  the  Judgment  creditor  may.  before  ssle 
of  property,  have  the  Interest  of  the  debtor  de- 
termined in  order  to  have  it  sold.  Haskins  v. 
Bverett.  4  Sneed,  581. 

In  Lincoln  Sav.  Bank  v.  Gray,  12  Lea,  459, 
the  same  was  said  to  be  the  rule. 

In  Commercial  Bank  v.  Mitchell,  58  Cal.  42. 
It  was  said  that  after  a  Judgment  In  attachment 
against  one  member  of  a  firm,  an  accounting 
and  settlement  may  be  bad  by  the  attaching 
creditor  or  the  sheriff  before  execution  sale, 
or  after  sale  by  the  purchaser  of  the  individual 
Interest  of  the  partners. 

In  Broadnax  v.  Thorn asoa,  1  La.  Ann.  882. 
It  was  said  that  In  those  states  where  the  com- 
mon law  prevails  the  sheriff  must  seise,  under 
an  execution  against  a  partner  Indlvldnally,  all 
his  Interest  in  the  partnership  property,  subject 
to  the  prior  rights  of  the  other  partners  and 
creditors,  and  sfter  seizure  and  before  the  sale 
the  creditor  may  Institute  proceedings  to  ascer- 
tain the  amount  of  the  Interest  seized,  or  he 
may  cause  a  sale  to  be  made  and  leave  It  to 
the  purchaser  to  ascertain  It. 
.  The  purchaser  may  file  a  bill  for  the  settle- 
ment of  accounts,  and  to  ascertain  the  inter- 
est of  the  debtor  partner  in  the  firm  assets. 
Knight  V.  Ogden,  2  Tenn.  Ch.  473;  Haskins  v. 
Kverett,  4  Sneed.  531 ;  Cogswell  v.  Wilson,  17 
Or.  31.  21  Pac.  388;  Lothrop  v.  Wlghtman,  41 
Pa  297 :  Gregory's  Appeal,  4  Pennyp.  221. 

In  Day  v.  McQuillan.  13  Minn.  205.  Gil.  192 ; 
Durbar  row's  Appeal,  84  Pa.  404 ;  and  Knerr 
V.  Hoffman,  65  Pa.  126,  the  same  was  said  to 
be  the  rule. 

Prior  to  the  Iowa  Code,  |  2974,  providing  for 
a  levy  on  firm  property  for  the  debt  of  a  mem- 
ber. It  was  held  that  a  bill  may  be  filed  by  the 
debtor  partner,  or  the  remaining  partners,  by 
the  Joint  or  the  separate  creditors,  or  the  par- 
chaser,  to  have  the  partnership  wound  up  and 
ascertain  the  interest  of  the  member  of  the  firm 
whose  Interest  is  sought  to  be  subjected  to  the 
claim  of  his  individual  creditor.  Hubbard  v. 
Curtis,  8  Iowa,  1,  74  Am.  Dec.  288. 

In  Sanders  v.  Toung,  81  Miss.  Ill,  it  was 
said  that  "It  is  the  creditor's  right  to 'subject 
the  legal  interest  of  the  debtor  partner  to  tlie 
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«hip.  Under  §  6271,  2  Ballinger's  Anno. 
Codes  A  Statutes,  the  sheriff  may  take  pos- 
-session  of  the  partnership  property  and  sell 
the  interest  of  an  individual  partner  in  such 
property,  describing  such  interest  in  his  ad- 
vertisement as  nearly  as  may  be,  and  the 
purchaser  shall  acquire  all  interest  of  such 
•defendant  therein.  "But  nothing  herein 
contained  shall  be  so  construed  as  to  deprive 
«uch  copartner  of  any  such  defendant  of  his 
interest  in  any  such  property."  From  the 
nature  of  a  partnership,  the  only  custody 
the  sheriff  may  rightfully  take  of  copartner- 
ship personal  property  is  for  the  purpose  of 
Ihe  sale  of  an  individual  partner's  interest, 
■and -at  such  sale  the  purchaser  acquires  only 
the  interest  so  sold,  the  right  to  demand  an 
jiccounting,  and  any  surplus  due  after  such 


accounting  from  the  partnership  to  the  in- 
terest which  he  has  purchased.  He  is  not 
entitled,  as  against  the  copartnership,  to  the 
possession  of  any  specific  property.  Neither 
does  the  sheriff  sell  any  interest  in  any  spe- 
cific personal  property.  When  the  sheriff 
levied  upon  the  copartnership  property,  and 
took  possession  thereof  as  the  property  of 
Thomas  Jose,  his  levy  was  void,  and  his  tak- 
ing and  disposing  of  the  lot  of  logs  was  con- 
version agninst  the  copartnership.  Atkins 
V.  Saxton,  77  N.  Y.  195;  Richard  v.  Allen, 
117  Pa.  199,  11  Atl.  5.52;  Lcme  v.  Lenfeat,  40 
Minn.  376,  42  N.  W.  84.  The  last  case  de- 
termines specifhcally  the  right  of  the  copart- 
nership to  prosecute  such  action  for  conver- 
sion. See  also  1  Freeman  Executions.  2d  ed. 
§  126.     The  same  author  (in  vol.  2,  S  234a) 


pnyment  of  his  debt :  and  It  is.  at  tbe  same 
time,  tbe  right  of  tbe  otber  partner,  upon  a  suf- 
Ticlent  showing,  to  Invoke  tbe  aid  of  a  court 
of  equity,  at  any  time  while  the  creditor  Is  pur- 
•siilng  this  legal  right,  to  limit  such  creditor  to 
the  actual  Interest  of  the  debtor,  upon  a  final 
«ett1ement  of  tbe  copartnership  accounts,  and 
to  such  course  of  proceeding  as  will  protect  the 
partner  against  loss  arising  from  the  delay  In 
the  sale  of  the  goods,  or  from  any  other  cause.** 

In  Coggshall  v.  Munger.  54  Mo.  App.  420, 
«nd  Glllbam  v.  Kerone.  45  Mo.  487.  it  was  held 
that  the  other  partners  may  have  the  value  of 
tbe  debtor's  Interest  ascertained  In  an  action 
•of  replevin,  and  may  retain  the  property  upon 
payment  of  Its  value  as  thus  determined. 

Where  an  execution  against  one  member  of  a 
firm  was  levied  upon  the  entire  Interest  of  A, 
In  the  store  of  P.  ft  A.,  and  was  sold,  and  the 
IHircbaser  brought  a  suit  In  equity  to  recover 
one  half  of  the  store,  and  for  a  sale  and  divi- 
sion of  tbe  proceeds.  It  was  held  that  under  the 
terms  of  this  partnership  tbe  partner  against 
whom  tbe  Judgment  was  rendered  had  no  Inler- 
4>st  In  the  firm  assets,  and  none  of  the  assets  of 
the  partnership  could  be  applied  to  the  payment 
of  that  debt.  Wlntersmltb  v.  Painter.  2  Met. 
<Ky.)  457. 

If,  on  a  settlement  of  tbe  partnership  affairs, 
tbe  defendant  in  tbe  execution  Is  entitled  to 
nothing,  tbe  purchaser  obtains  nothing  upon  his 
purchase.  Chandler  v.  Lincoln,  52  111.  74 ; 
lUlney  v.  Nance;  54  111.  20. 

Tbe  sale  of  partnership  effects  on  a  separate 
execution  against  one  partner  operates  as  a  dls- 
-solution  of  tbe  copartnership,  but  a  receiver  will 
not  be  granted  at  tbe  instance  of  tbe  purchaser 
sinless  gross  misconduct  by  the  other  partner  Is 
•shown.   .Renton  v.  Chaplain,  9  N.  J.  Eq.  62. 

in  Hutchinson  v.  Dubois,  45  Mich.  143,  It 
was  said  that  whether.  In  the  case  of  an  execu- 
tion against  an  Individual  partner,  an  account- 
ing should  not  be  had  before  the  sale,  or  wheth- 
er the  ofllcer  might  at  once  sell  that  which  he 
tias  levied  upon. — namely  tbe  Individual,  unset- 
tled and  undetermined  Interest  of  tbe  Judgment 
■debtor, — Is  a  question  not  Involved  In  this  case. 

In  SchaIck  v.  Harmon,  6  Minn.  265.  Oil.  176. 
it  was  said  that  the  purchaser  has  no  right  to 
jissume  the  settlement  of  tbe  partnership  con- 
cerns. That  right  rests  with  the  remaining 
partner,  and  confers  upon  him  tbe  right  to  the 
possession  of  the  books  and  papers  of  the  firm 
«nd  its  property,  to  enable  him  to  wind  up  tbe 
business. 

VI.  InjunotUm   againti  interfering  with   part- 
nership property. 

There  is  a  conflict  of  authority  as  to  the 
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right  of  partners  or  creditors  to  restrain  by  In- 
junction the  Interference  with  partnership  prop- 
erty under  a  levy  made  on  the  Interest  of  one 
partner  for  his  Individual  debt.  It  seems  that 
the  right  of  a  creditor  to  subject  tbe  Interest  of 
bis  debtor  In  the  partnership  property  to  an 
execution  sale  Is  clear  and  absolute,  and  that 
therefore  a  court  of  equity  ought  not  to  inter^ 
fere,  although  the  Interest  may  be  uncertain, 
and  although  It  may  complicate  and  embarrass 
the  partnership  affairs.  It  Is  a  risk  assumed  In 
embarking  In  any  partnership.  Tbe  right  to  in- 
terfere was  ea>rly  asserted  by  some  of  the  old 
text-books,  but  It  seems  that  tbe  authorities 
cited  do  not  sustain  them.  Their  position  was 
vigorously  assailed  by  Chancellor  Kent  In 
Moody  V.  Payne.  2  Johns.  Cb.  548.'  infra,  and 
in  turn  Kent's  position  was  attacked  in  Story's 
Equity.     See  subd.  XII.  d,  for.  English  cases. 

In  the  following  cases  an  Injunction  was  re- 
fused:  Brewster  v.  Hammet,  4  Conn.  540; 
Wlckham  v.  Davis.  24  Minn.  167:  Daniel  v. 
Owens>  70  Ala.  297;  Sltler  v.  Walker,  Freem. 
Cb.  (Miss.)  77;  MIttnlgbt  v.  Smith,  17  N.  J. 
Eq.  250,  88  Am.  Dec.  233 :  Young  v.  Frier,  9 
N.  J.  Kq.  403,  Disapproving  Blackwell  v.  Ran- 
kin. 7  N.  J.  Eq.  133 ;  Moody  v.  Payne,  2  Johns. 
Cb.  548 ;  Saunders  v.  Irwin.  17  Hun.  342 :  Mow- 
bray V.  Lawrence.  22  How.  Pr.  107,  13  Abb.  Pr. 
317  (on  pleading  and  proof)  ;  Hardy  v.  Donel- 
lan,  83  Ind.  501 ;  Stout  v.  Fortner.  7  Iowa.  183 
(defect  of  parties)  ;  Lamoille  Valley  R,  Co.  v. 
Uixby,  55  Vt.  235  (on  pleading  and  proof)  ; 
Ketchum  v.  Durkee.  1  Barb.  Cb.  480.  45  Am. 
Dec.  412 ;  Jones  v.  Thompson,  12  Cal.  191  (but 
might  be  granted  In  certain  cases)  ;  Chappell  v. 
Cox.  18  Md.  513 ;  Bowman  v.  McGregor,  6  Wash. 
118,  32  Pac.  1059  (after  replevin  bond  Is 
given)  :  Smyth  v.  Barbee,  9  Lea,  173 :  Peck 
V.  Schultze.  Holmes,  28,  Fed.  Cas.  No.  10,895 
(pleading). 

Where  a  creditor  of  one  of  the  members  of  a 
firm  attaches  an  undivided  moiety  of  the  part- 
nership stock,  the  firm  cannot  maintain  an  ac- 
tion for  an  Injunction  to  restrain  the  proceed- 
ings at  law,  and  for  the  restoration  of  tbe  prop- 
erty.    Brewster  v.  Hammet,  4  Conn.  540. 

So,  where  an  execution  In  favor  of  an  In- 
dividual creditor  of  one  of  the  members  of  an 
Insolvent  partnership  was  levied  upon  the  Inter- 
est In  certain  goods  belonging  to  the  firm  by  the 
officer  taking  possession  of  such  goods  and 
threatening  to  sell  such  Interest,  a  perpetual 
Injunction  against  the  sale  was  refused,  al- 
though the  creditor  and  officer  had  notice  of 
such  Insolvency.  Wlckham  v.  Davis,  24  Minn. 
167.  In  this  case  the  debtor  partner  was  not 
made  a  party  to  the  injunction  suit  and  tbe 
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observes,  Avith  reference  to  such  levies: 
"Where  the  levy  is  permitted,  its  ultimate 
effect  is  to  confer  on  the  purchaser  thereunder 
nothing  beyond  the  right  to  an  accounting. 
This  is  all  the  judgment  debtor  has,  and 
therefore  all  he  can  transfer,  whether  the 
transfer  be  voluntary  or  involuntary.  .  .  . 
In  other  states  the  seizure  of  either  a  part 
or  the  whole  of  the  chattels  of  a  copartner- 
ship, under  a  writ  against  one  of  its  mem- 
bers, and  the  exclusion  of  his  copartners 
from  their  possession,  is  unauthorized,  and 
warrants  an  action  of  trespass  against  the 
officer." 

3.  Respondent,  then,  as  sheriff,  having 
seized  the  property  of  the  appellant  com- 
pany, and  converted  the  same,  and  now  hold- 
ing the  proceeds  thereof  in  the  amount  of 


$1,200,  cannot  be  heard  to  say  that  the  prop- 
erty was  of  less  value.  It  is  admitted  that 
the  proceeds  of  the  conversion  are  in  that 
amount.  He  has  shown  no  justification  for 
such  seizure,  and  we  conclude  that  it  was  a 
proper  case  for  decision  by  the  court  when 
the  evidence  was  all  heard.  But  the  judg- 
ment should  have  been  for  the  plaintiffs 
(appellants). 

The  cause  is  therefore  reversed  and  re- 
manded, with  direction  to  enter  judgment 
for  appellants  for  the  sum  of  $1,200  and 
costs. 

Gordon,  Ch.  J.,  and  Anders,  J.,  concur. 
Dnnbar,  J.,  dissents. 


complainant  did  not  pray  for  an  account,  but 
saJd  be  was  wlllfDg  to  bave  an  accounting. 

And  tbe  Interest  of  one  partner  In  the  part- 
nership property  may  be  taken  and  sold  under 
execution  nt  law  against  sucb  partner  for  bis 
separate  debt,  and  sucb  sale  will  not  be  stopped 
by  Injunction  until  the  partnership  accounts  are 
taken  and  liquidated.  SI  tier  v.  Walker,  Freem. 
Cb.  (Miss.)  77. 

And  a  partnership  creditor  before  Judgment 
Is  not  entitled  to  an  injunction  to  protect  and 
enforce  bis  claim  against  a  creditor  of  an  In- 
dividual partner  to  restrain  bis  execution. 
Mlttnigbt  V.  Smith,  17  N.  J.  Kq.  250,  88  Am. 
Dec.  233 ;  Young  v.  Frier.  9  N.  J.  Kq.  405. 

In  the  latter  case  It  was  snid  that  In  Black- 
well  V.  Rankin,  7  N.  J.  i:q.  153.  It  was  held 
that  partnership  creditors  are  entitled  to  an  In- 
junction against  the  sale  of  partnership  assets 
on  execution  against  Individual  members  where 
fraud  was  charged  :  citing  Moody  v.  Payne,  2 
Johns.  Cb.  548 ;  Ketcbum  v.  Durkee,  1  Barb. 
Ch.  480.  45  Am.  Dec.  412:  1  Madd.  Cb.  Pr. 
136:  Waters  v.  Taylor,  2  Ves.  A  B.  209.  The 
court  said  not  one  of  these  cases  sustains  the  ex- 
ception to  tbe  rule  contended  for. 

In  Cammack  v.  Johnson,  2  N.  J.  Eq.  163,  It 
was  questioned  whether  an  Injunction  ought  to 
Issue  upon  a  bill  for  an  account  ot  tbe  partner- 
ship to  restrain  the  sheriff  upon  execution  at 
law  against  one  of  tbe  partners  from  selling 
tbe  partnership  property. 

Trior  to  tbe  adoption  of  N.  Y.  Code  Civ.  Proc. 
II  G94-696,  and  1413,  1414,  providing  that  part- 
ners may  give  a  bond  and  obtain  a  release  of 
tbe  partnership  property  seized  under  execution, 
there  was  some  conflict  of  authority  as  to  the 
right  to  an  Injunction  to  prevent  the  sale  of 
the  Interest  of  tbe  Judgment  debtor  in  tbe  part- 
nership property.  These  sections  seem  to  take 
tbe  place  of  tbe  remedy  of  an  injunction,  by  se- 
curing a  release  of  tbe  firm  property. 

The  interest  of  one  partner  In  the  partner- 
ship property  may  be  sold  under  an  execution 
at  law  against  bim,  and  a  court  of  equity  will 
not  stop  sucb  saie  by  Injunction  until  tbe  part- 
nership accounts  are  taken.  Moody  v.  Payne, 
2  Johns.  Cb.  548. 

In  this  case  Chancellor  Kent  says  that  "tbe 
cases  referred  to  by  Mr.  Maddock  do  not  war- 
rant his  conclusion,  that  chancery  stops  sucb 
executions  by  injunction.  It  is  evident  that  tbe 
courts  of  law  are  in  tbe  constant  practice  of 
awarding  execution  in  sucb  cases,  and  that  this 
court  does  not,  ordinarily,  and  upon  sucb  gener- 
al grounds,  enjoin  the  sale  at  law." 

And  an  injunction  will  be  denied,  as  It  will 
be  presumed  tbe  officer  will  only  sell  tbe  Inter- 
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est  of  tbe  Judgment  debtor.  Saunders  v.  Irwin, 
17  Hun,  342. 

In  this  case  the  court  said  :  "The  rights  of 
the  sheriff  to  make  a  levy  and  sale  are  clearly 
defined.  .  .  .  and  a  court  of  equity  wilt 
not  Interfere  on  such  a  state  .of  facts,  simply 
by  Injunction  to  compel  officers  to  do  their 
duty." 

An  Injunction  will  not  be  granted  to  restrain 
tbe  sale  of  tbe  Interest  of  one  partner  In  tbe 
partnership  property  under  an  execution  against 
sucb  partners  individually,  where  it  was  not 
shown  that  tbe  debtor  has  no  interest  In  tbe 
property  levied  on  after  the  payment  of  debts. 
Mowbray  v.  Lawrence,  22  Uow.  Pr.  107,  13  Abb. 
Pr.  317. 

Tbe  court  said  that  "the  authorities  In  this 
state  are  adverse  to  the  interference  of  a  court 
of  equity  by  Injunction,  to  restrain  the  sale  of 
tbe  Interest  of  one  partner  In  copartnership 
property,  on  Judgment  and  execution  against 
such  partner  to  recover  a  debt  due  from  him 
individually." 

An  execution  Hen  obtained  by  a  creditor  of 
one  partner  will  not  be  enjoined  where  there 
bad  been  a  sale  of  the  firm  effects  to  r«]cb  part- 
ner by  the  other  p»rtner  without  reserving  any 
lien  for  firm  creditors.  Ketcbum  t.  Durkee,  1 
Barb.  Ch.  480,  45  Am.  Dec.  412. 

An  injunction  will  not  be  granted  to  restrain 
tbe  sale  of  the  Interest  O'f  one  partner  In  part- 
nership property  on  an  execution  against  him. 
solely  on  the  ground  that  the  sale  of  tbe  Inter- 
est of  one  partner  In  tbe  partnership  property 
could  not  be  made.  Jones  v.  Thompson,  12  Ca). 
191. 

A  purchaser  of  goods  from  one  partner  Is  not 
entitled  to  an  injunction  against  tbe  sale  of  the 
same  on  an  execution  against  tbe  other  partner, 
where  be  leaves,  tbe  goods  mingled  with  those 
In  the  possession  of  tbe  defendant  In  the  execu- 
tion.    Cfaappell  V.  Cox,  18  Md.  513. 

So,  where  one  partner  has  replevied  partner- 
ship goods  which  had  been  levied  upon  under 
a  Judgment  against  bis  copartner,  be  cannot 
maintain  an  injunction  against  the  enforce- 
ment of  a  Judgment  for  tbe  return  of  the  goods 
on  tbe  ground  that  they  belong  to  an  insolvent 
partnership.  £U>wman  v.  McGregor,  6  Wash. 
118,  32  Pac.  1059. 

After  a  Judgment  on  a  replevy  bond  tbe  sure- 
ties cannot  maintain  a  bill  to  enjoin  tbe  execii- 
tlon  of  tbe  Judgment  on  tbe  ground  that  tbe  In- 
terest of  tbe  principal  In  tbe  goods  replevied 
was  only  that  of  a  partner,  and  that  his  inter- 
est was  only  that  which  would  remain  after 
payment  of  partnerabl^  debts,  and  that  there 
would  be  no  lien.     Smyth  t.  Barbee,  9  Lea,  173. 
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This  was  on  the  srround  that  the  want  of  title 
In  the  attachment  debtor  to  the  property  re- 
plevied is  no  defense  to  a  Judgment  on  the 
bond. 

The  other  members  of  the  firm,  or  firm  credit- 
ors, could  not  maintain  a  suit  for  an  injunction 
and  account,  claiming  that  the  goods  were  firm 
property  and  that  the  firm  was  insolvent,  where 
certain  goods  were  attached  and  sold  for  an  in- 
dividual debt  of  one  of  the  members  of  the  firm, 
and  the  other  members  of  the  firm  and  the  de- 
fendant on  the  cross  bill  of  the  firm  creditors 
were  not  brought  into  the  court  by  process. 
Stout  V.  Fortner,  7  Iowa,  183. 

And  if  the  partnership  indebtedness  does  not 
exist  at  the  time  the  property  is  seized  on  exe- 
cution for  the  debt  of  one  member,  the  bill  in 
•equity  to  restrain  the  sale  of  partnership  prop- 
erty for  the  debt  of  one  member  is  without 
foundation.  Lamoille  Valley  R.  Co.  v.  Bixby, 
55  Vt.  235. 

An  injunction  will  not  be  granted  against  the 
aale  of  the  interest  o-f  the  execution  debtor  in 
firm  propArty  and  to  prevent  the  officer  from 
Interfi^ciug  with  the  property,  unless  it  is  shown 
that  the  property  is  needed  to  satisfy  the  firm 
creditors,  or  that  the  execution  debtor  has  no 
interest  in  the  surplus  after  the  payment  of 
4ebts.  reck  v.  Schultse,  Holmes,  28,  Fed.  Cai.. 
Vo.  10,805. 

But  some  courts  hold  that  an  injunction  will 
be  granted  to  restrain  the  sheriff  from  interfer- 
ing with  partnership  property  when  he  has  an 
execution  against  one  member.  To  obtain  an 
injunction  in  such  a  case  it  should  be  made  to 
appear  that  all  the  property  will  be  required  to 
pay  the  firm  debts,  or  that  the  execution  debtor 
has  overdrawn  his  accounts  and  has  no  Interest, 
and  the  complainant  should  offer  to  malce  a 
<*omplete  showing  and  settlement  of  accounts. 
The  question  of  Injunction  will  hardly  ever 
arise  In  states  where  the  manner  of  levying  on 
and  subjecting  the  debtor's  Interest  Is  provided 
fur  by  statute. 

The  following  cases  held  that  an  Injunction 
should  be  granted :  Turner  v.  Smith,  1  Abb. 
i*r.  N.  S.  304  :  Read  v.  McLanahan,  15  Jones  A 
S.  275  (limited  Injunction)  :  Williams  v.  Lewis, 
115  Ind.  45,  17  N.  E.  2G2  (against  levy  on 
speciflc  articles)  ;  Cropper  v.  Coburn,  2  Curt. 
C.  C.  465,  Fed.  Cas.  No.  3,410 :  Hubbard  v.  Cur- 
tis, 8  Iowa,  1.  74  Am.  Dec.  283;  BloOd  v.  Mar- 
tin. 21  Ga.  127;  Crooker  v.  Crooker.  46  Me. 
250 ;  Place  v.  Sweetzer,  16  Ohio,  142 :  Rogers 
V.  Nichols,  20  Tex.  710;  Meyberg  v.  Steagall, 
51  Tex.  351 ;  Harney  v.  First  Nat.  Bank,  52  N. 
J.  Itk].  607,  20  Atl.  221  (to  protect  partnership 
trust  in  real  estate)  ;  Washburn  v.  Bank  of  Bel- 
lows Falls,  10  Vt.  278. 

In  Turner  v.  Smith,  1  Abb.  Pr,  N.  S.  304, 
it  was  held  that  an  injunction  should  be  granted 
at-  the  Histance  of  a  pHlrtner  to  prevent  a  credit- 
or of  the  other  partner  from  selling  his  interest 
in  the  partnership  assets,  where  it  was  shown 
that  the  copartner  whose  interest  has  been  seised 
bad  no  Interest  In  the  assets. 

In  this  case  Mowbray  v.  Lawrence,  22  How. 
Pr.  107,  13  Abb.  Pr.  817,  was  distinguished, 
on  the  ground  that  the  injunction  was  refused 
In  that  case  on  account  of  the  complaint  not  al- 
leging that  the  defendant  In  the  execution  had 
no  interest  In  the  assets.  The  court  further 
attempts  to  distinguish  Moody  v.  Payne,  2 
Johns.  Ch.  548,  and  the  English  cases  which  de- 
fine the  right  of  the  sheriff,  and  say:  "The 
right  mentioned  does  not  commend  Itself  to  our 
best  consideration.*' 

In  Waahbum  t.  Bank  of  Bellows  Falls,  19  Vt. 
278,  it  was  held  that  partnership  creditors  are 
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entitled  to  an  InJnBction  to  prevent  a  sale  of 
the  interest  of  one  partner  until  the  interest 
c/in  be  definitely  ascertained.  ~  In  this  case 
Brewster  v.  Hammet,  4  Conn.  540,  was  distin- 
guished, on  the  ground  that  the  other  partners 
seeking  an  injunction  in  that  case  were  insol- 
vent. 

The  court  said  that  In  Moody  v.  Payne,  2 
Johns.  Ch.  548,  an  injunction  was  denied,  but 
that  a  contrary  doctrine  was  asserted  in  1 
Story,  Eq.  620. 

When  the  record  of  title  to  lands  is  not 
disclosed  as  partnership  property  the  firm  may 
maintain  a  bill  in  equity  to  restrain  the  sale 
of  such  land  under  a  Judgment  rendered  against 
one  of  the  partners  Individually.  Harney  v. 
First  NaL  Bank,  52  N.  J.  Eq.  607,  20  Atl.  221. 
This  was  on  the  ground  that  if  other  parties 
purchased  at  the  sale  the  partnership  creditors 
would  be  defeated,  and  that  no  harm  would  be 
done  to  the  Judgment  creditors  by  stopping  the 
sale,  as  their  lien  would  not  be  devested;  but 
they  would  receive  the  share,  if  any,  remain- 
ing to  their  debtor  after  the  settlement  of  the 
partnership  affairs. 

Where  some  forty  attachments  against  an 
individual  member  of  a  firm  were  levied  upon 
partnership  property,  and  the  other  partner 
brought  a  bill  praying  for  a  dtasolution,  account, 
and  for  a  receiver,  an  injunction  was  granted 
against  the  sale  under  the  Judgment.  Blood  v. 
Martin,  21  Ga.  127. 

This  case  was  prior  to  the  statutory  provi- 
sion in  regard  to  executions  against  members 
of  a  partnership  for  individual  debts.  The  case 
does  not  discuss  the  right  to  an  injunction,  but 
was  on  the  question  as  to  contempt  in  violating 
it,  and  simply  inodlQes  the  Injunction  so  as  to 
allow  individual  property  to  be  seized. 

In  Read  v.  McLanahan,  15  Jones  &  S.  275,  an 
order  was  made  prohibiting  the  use  of  any  copy 
of  any  partnership  books,  letters,  vouchers,  or 
papers  seized  under  process  against  one  part- 
ner. 

An  Injunction  will  lie  at  the  suit  of  the  firm 
to  prevent  a  sale  under  execution  for  the  debt 
of  a  member,  where  the  levy  is  made  on  specific 
articles  belonging  to  the  firm.  Williams  v. 
Lewis,  115  Ind.  45,  17  N.  E.  262;  Cropper  v. 
Coburn,  2  Curt.  C.  C.  465,  Fed.  Cas.  No.  3,416. 

In  the  following  cases  it  was  said  that  an  in- 
junction may  be  granted :  Clark  v.  Lyman,  8 
Vt.  290 ;  Crane  v.  Morrison.  4  Sawy.  138,  Fed. 
Cas.  No.  3,355 :  Jones  v.  Thompson,  12  Cal. 
191 ;  White  v.  Woodward,  8  B.  Mon.  484  (after 
sale)  ;  Dow  v.  Say  ward,  14  N.  H.  9  (in  favor 
of  levying  creditor)  ;  Phillips  v.  Cook.  24  Wend. 
389;  Nixon  v.  Nash,  12  Ohio  St.  647,  80  Am. 
Dec.  300 ;  Sanders  t.  Young,  31  Miss.  Ill ; 
Moore  v.  Sample,  3  Ala.  310 ;  Thompson  v. 
Lewis,  34  Me.  107 ;  Newhall  v.  Buckingham,  14 
111.  405;  Sutcllffe  v.  Dohrman,  18  Ohio.  181,  51 
Am.  Dec.  450 :  Schley  v.  Hale,  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  S  930,  p.  523. 

In  Cammack  v.  Johnson,  2  N.  J.  Eq.  163,  it 
was  questioned  whether  an  injunction  should  be 
granted  or  not. 

In  Thompson  v.  Frist,  15  Md.  24,  It  was  said 
that  under  proper  proceedings  in  equity  the  oth- 
er partner  may  have  such  relief,  and  that  a 
levying  creditor  of  the  other  partner  would  be 
in  no  better  condition  in  reference  to  the  part- 
nership effects  than  the  partner  whose  interest 
is  taken  under  the  execution. 

In  White  V.  Woodward,  8  B.  Mon.  484,  it  was 
said  that  a  court  of  equity  may  interfere  to  pre- 
vent injury  to  one  partner  where  the  interest 
of  another  partner  in  a  chattel  is  sold  under 
execution  and  the  purchaser  ij  Incoivent,  and 
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If  about  to  alienate  the  property,  or  to  do  some 
act  which  would  prejudice  the  other  partners. 

In  Dow  T..  Sayward,  14  N.  H.  9,  It  was  saiil 
that  the  difficulty  of  effectually  securing  the 
Interest  of  one  partner  by  an  attachment,  so 
that  the  other  partner,  or  the  debtor  himself, 
cannot,  through  the  right  of  the  other  partner 
to  retain  possession  of  the  property,  Impair  the 
security,  by  no  means  proves  that  such  prop- 
erty is  not  attachable,  for  the  creditor  may,  per- 
haps, obtain  an  Injunction  to  restrain  them 
from  any  acts  inconsistent  with  his  right  to 
have  the  interest  of  his  debtor  sold  on  execu- 
tion. 

VII.  Other  equitable  relief. 

Where  a  partner  claims  that  the  whole  of  the 
partnership  effects  is  necessary  to  pay  the  part- 
nership debts,  and  a  levy  has  been  made  for 
the  Individual  debt  of  a  member,  such  partner 
must  resort  to  the  court  of  equity  for  a  settle- 
ment of  the  partnership.  Watson  t.  Gabby,  18 
B.  Mon.  65S. 

The  sheriff  under  an  attachment  against  one 
member  may  sell  tlie  Interest  of  such  partner 
in  the  goods  and  deliver  them  to  the  purchaser 
and  the  oth^r.  partner  as  tenants  In  common, 
subject  to  the  right  of  the  other  partner  and 
of  the  creditors  of  the  firm  to  have  them  ap- 
plied to  the  satisfaction  of  Joint  debts;  but 
this  right  Is  to  be  asserted  in  equity.  Newhall 
V.  Buclcingham,  14  III.  405.  The  court  said 
that  the  bill  for  this  purpose  may  be  filed  by 
the  other  partner,  or  any  of  the  Joint  credit- 
ors. 

In  McCauley  t.  Fulton,  44  Cal.  855,  the  court 
said  that  the  title  acquired  by  the  purchaser  is 
chargeable  In  equity  with  a  lien  in  favor  of  the 
other  partners,  but  this  Hen  can  only  be  en- 
forced in  equity. 

In  Choppin  v.  Wilson,  27  La,  Ann.  444,  It 
was  held  that  a  levy  of  an  execution  against  a 
member  of  a  partnership  neither  dissolves  the 
partnership  nor  authorizes  the  appointment  of 
a  receiver  to  liquidate  the  partnership  affairs. 

VIII.  Priority   of  firm  creditors   ae  against  a 
levy  for  an  individual  debt. 

The  firm  creditors  have  a  prior  claim  as 
against  partnership  assets,  which  tcdces  preced- 
ence of  any.  attachment  or  levy  made  by  an  In- 
dividual creditor  upon  the  share  or  interest  of 
the  copartner.  Uannon  v.  O'Dell,  71  Conn. 
C98.  43  Atl.  147 ;  Church  v.  Knox,  2  Conn.  614  ; 
Brewster  v.  Hammet,  4  Conn.  540;  Barber  v. 
Hartford  Banit,  0  Conn.  407;  Witter  v.  Rich- 
ards, 10  Conn.  38:  Pllley  v.  Phelps,  18  Conn. 
295  ;  Frinlt  v.  Branch,  16  Conn.  2G0 ;  Allen  v. 
Center  Valley  Co.  21  Conn.  130,  54  Am.  Dec. 
833  ;  Ilowell  v.  Commercial  Banic,  5  Bush,  93 ; 
Lester  ex  rel.  Wright  v.  Glvens.  74  Mo.  App. 
305 ;  Wilson  v.  Conine,  2  Johns.  280 ;  Shedd  v. 
Wilson,  27  Vt.  479 ;  Washburn  v.  Bank  of  Bel- 
lows Fa41s.  19  Vt.-278;>Con«way  v.  Stealey,  44 
W.  Va.  103,  28  S,  E.  703 ;  Brownlee  v.  Loben- 
stein  (Tenn.  Ch.  App.)  42  8.  W.  407,  Affirmed 
orally  by  Supreme  Court.  October  30,  1897. 

And  an  officer  having  executions  against  an 
insolvent  partnership,  and  also  against  individ- 
ual members  of  a  firm,  is  required  to  make  ap- 
plication of  the  proceeds  of  the  firm  property 
to  the  payment  of  the  executions  against  the 
firm,  even  though  such  executions  are  Junior  to 
those  against  the  Individual  members  of  a  firm. 
Swan  V.  Gilbert,  175  III.  204.  51  N.  E.  604,  Af- 
firming 67  III.  App.  230;  Ralney  v.  Nance.  54 
111.  29 ;  Trowbridge  v.  Cnshman.  24  Pick.  310 ; 
Ryder  v.  Gilbert,  16  Hun,  163 ;  Eighth  Nat. 
Bank  v.  Fitch,  49  N.  Y.  539;  Dunham  v.  Mur- 
dock.  2  Weod.  553  ;  Roberts  ▼.  Oldham,  63  N. 
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C.  207;  Kuhne  v.  Law,  14  Rich  L.  18;  Craw- 
ford v.  Baum,  12  Rich.  L.  75 ;  Bogiie's  AppeaU 
83  Pa,  101;  Miller  v.  Miller,  3  Plttsb.  540; 
Coover's  Appeal,  29  Pa.  9 ;  King's  Appeal,  9  Pa. 
124 ;  Richard  v.  Alien,  117  Pa.  199,  11  Atl.  632. 

And  a  creditor  of  one  partner  levying  his  at- 
tachment upon  partnership  property  does  not 
acquire  any  lien  on  the  property  as  against  the- 
superior  equity  of  a  subsequent  attaching^ 
creditor  of  the  partnership.  Borpee  v.  Bunn, 
22  Cal.  104 ;  Tappan  v.  Blaisdeli.  5  N.  H.  190 : 
Peck  V.  Fisher,  7  Cush.  386;  First  Nat.  Bank. 
V.  Brennelsen,  97  Mo.  145.  10  S.  W.  884; 
Scruggs  V.  Burruss,  25  W.  Va.  670 ;  Whelan  v. 
Shain,  115  Cal.  820,  47  Pac.  57  :  Bullock  v.  Hub- 
bard, 23  Cal.  495,  88  Am.  Dec.  130 :  Commercial 
Bank  v.  Mitchell,  58  Cal.  42. 

So,  where  there  was  an  arbitration  and 
award  between  two  partners,  and  the  goods 
were  awarded  to  one  of  the  partners,  who  should 
pay  all  of  the  partnership  debts,  and  then  such 
goods  were  attached  by  private  creditors  of  such, 
partners  and  then  by  creditors  of  the  firm,  it 
was  held  that  the  creditors  of  the  firm  were  en- 
titled to  priority.  Tenney  v.  Johnson,  43  N.  U. 
144. 

And  where  a  firm -creditor  levied  an  atlach- 
ment  against  the  firm,  omitting  one  of  the  part- 
ners, and  subsequently  issued  a  new  writ  con- 
taining all  of  the  names,  and  In  the  meantime 
another  partnership  creditor  issued  an  Inter- 
vening attachment  against  ail  of  the  firm,  and 
the  property  was  sold  under  execution,  the  in- 
tervening attachment  was  a  prior  lien.  Denny 
v.  Ward,  8  Pick.  199. 

And  where  firm  creditors  had  a  lien  by  at- 
tachment and  Judgment,  but  the  execution  wa» 
not  levied,  they  were  entitled  to  a  decree  that 
partnership  property  was  subject  first  to  their 
Judgment  as  against  an  attachment  levied  upon 
the  partnership  property  for  the  debt  of  a  mem- 
ber. Conroy  v.  Woods,  13  Cal.  626.  73  Am. 
Dec.  605. 

So,  where  a  levy  was  made  on  partnership- 
property  for  the  Individual  debt  of  a  member, 
and  on  a  suit  brought  by  the  other  partner  for 
a  settlement  and  injunction  by  consent  a  re- 
ceiver was  appointed  and  the  goods  sold,  the 
levy  was  inferior  and  subject  to  the  claims  of 
the  firm  creditors.  Thompson  v.  Frist,  13  Md. 
24. 

And  where  a  partner  made  an  assignment 
Individually,  and  executions  against  the  other 
partners  were  issued  and  levied  upon  his  inter- 
est in  the  partnership  property,  which  was  sold- 
and  a  receiver  afterwards  appointed,  the  pur- 
chaser's  rights  were  Inferloir  to  those  of  the- 
firm  creditors.  Gregory's  Appeal.  4  Pennyp.  221. 

In  Peck  V.  Schultze.  Holmes,  28,  Fed.  Cas.  No. 
10, 805,  It  was  said  that  a  creditor  of  an  Individ- 
ual partner  may  attach  his  interest  In  the  firm 
property,  but  the  attaching  officer  will  be  bound- 
in  the  application  of  the  property  or  its  pro- 
ceeds on  execution  to 'give  priority  *t6  the  part- 
nership creditors. 

But  in  Scudder  r.  Delashmut,  7  Iowa,  39.  71 
Am.  Dec.  428,  It  was  held  that  prior  to  the 
Iowa  statute  providing  for  equitable  proceed- 
ings by  creditors  of  one  partner  before  a  part- 
nership creditor  can  take  by  attachment  firm 
property  levied  on  for  the  individual  debt  of  a 
member,  it  must  be  shown  that  there  Is  not 
enough  property  to  pay  the  firm  debts.  See 
further,  the  English  cases,  subd.  XII.  f. 

IX.  Real  estate. 

There  seems  to  be  some  conflict  of  authority 
as  to  what  rights  are  secured  by  an  executloi^ 
sale  of  land  held  by  partners  where  the  record* 
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flo  not  disclose  that  It  Is  partnership  property, 
and  the  plaintiff  In  the  execution  has  no  notice 
of  that  fact.  In  some  cases  the  title  acquired 
was  beld  to  be  free  from  partnership  claims; 
but  In  other  cases  It  was  held  that  the  pur- 
chaser took  title  subject  to  partnership  debts. 

A  bona  fide  purchaser  at  a  sheriff's  sale  upon 
execution  against  one  of  two  grantees  holding 
real  estate  In  common,  without  notice  of  the 
fact  that  it  is  owned  by  the  partnership,  will 
hold  the  title  to  a  moiety  against  partnership 
creditors.  McMillan  t.  Hadley,  78  Ind.  500; 
Buck  T.  Winn,  11  B.  Mon.  820. 

In  the  latter  case  there  was  nothing  in  the 
situation  of  the  property  from  which  notice 
could  be  Inferred,  and  It  was  not  used  by  the 
partnership,  nor  was  it  shown  that  it  was  con- 
veyed to  the. partners  In  their  partnership  capac- 
ity, and  the  deed  of  conveyance  was  not  exhibited. 

Where  the  purchaser  under  an  execution 
against  one  partner  acquires  his  interest  in  a 
partnership  leasehold  without  notice  of  the  part- 
ship,  he  may  maintain  a  suit  for  partition. 
Cowden  ▼.  Calms,  28  Mo.  471. 

Where  a  Judgment  existed  against  one  part- 
ner, andJie.  conveyed  his  Interest  in  the  partner- 
ship land  to  his  copartner,  who  then  conveyed 
to  other  parties,  it  was  hpid  that  the  partner- 
ship in  the  land  was  terminated  at  the  first  con- 
veyance, and  the  creditor  could  sell  under  his 
Judgment,  and  acquire  a  half  Interest  In  the 
land  free  from  partnership  liabilities.  Jones  v. 
Fletcher.  42  Ark.  422. 

And  where  a  Judgment  was  obtained  against 
one  partner  for  a  partnership  debt,  and  a  levy 
was  made  upon  partnership  land,  and  the  sher- 
iff sold  and  conveyed  the  whole  tract,  and  a  sul>- 
sequent  execution  was  issued  for  the  debt  of  the 
other  partner,  and  levied  upon  the  same  land, 
and  it  was  sold  to  another.  It  was  held  that  the 
last  purchaser  became  a  tenant  in  common  with 
the  first  purchaser.  Price  v.  Hunt,  83  N.  C. 
(11  Ired.  L.)  42. 

So,  where  one  of  two  partners  purchases  land 
with  partnership  assets,  and  the  deed  Is  made 
to  the  partners  as  tenants  In  common,  an  In- 
dividual Judgment  creditor  of  the  other  partner 
will  be  entitled  to  priority  In  the  distribution 
of  the  proceeds  of  the  land  over  a  claim  of  the 
first  partner  for  the  balance  due  from  his  co- 
partner in  a  final  accounting.  Stover  v.  Stover. 
180  Pa.  425,  86  Atl.  021.  In  this  case  the  court 
said  that  as  the  one  partner  had  Induced  the 
creditor  to  trast  his  brothet  by  representing  bim 
to  be  a  half  owner  In  the  land,  he  Is  estopped 
from  now  denying  his  brother's  title,  or  assert- 
ing It  to  be  less  than,  or  different  from,  what  he 
already  represented  It  as  being. 

And  where  the  plaintiff  claimed  a  title  to  an 
undivided  share  In  real  estate  by  virtue  of  a 
sheriiTs  deed  on  a  Judgment  In  his  favor  against 
a  person  who  held  a  title  as  tenant  in  common 
with  another,  and  the  defense  was '  that  the 
title  of  the  execution  defendant  was  subject  to 
a  trust  in  favor  of  a  partnership  of  which  he 
was  a  member,  and  that  he  held  the  title  as 
partner,  it  was  held  that  if  It  was  Intended  by 
the  partners  to  make  real  estate  partnership 
property  under  the  law  ot  Pennsylvania,  that 
intention  should  be  manifested  by  deed  or  writ- 
ing, and  placed  on  record.  Hale  ▼.  Henrie,  2 
Watts,  143,  27  Am.  Dec.  280. 

This  case  was  disapproved  In  Harney  v.  First 
Nat.  Bank.  52  N.  J.  Eq.  607,  20  Atl.  221.  on  the 
ground  that  It  ignores  the  distinction  between 
the  rights  of  a  bona  flde  purchaser  for  value 
and  a  mere  Judgment  creditor,  and  that  a  part- 
nership trust  does  not  have  to  be  registered. 

But  Rome  cases  hold  that  the  purchaser  of  the 
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interest  of  one  partner  on  execution  sale  of  real 
estate,  only  acquires  the  Interest  of  the  debtor 
subject  to  an  accounting  of  the  firm  debts. 
Ralney  v.  Nance,  54  111.  20;  Claggett  v.  Kll- 
bourne,  1  Black.  346,  17  L.  ed.  213 ;  Peck  v. 
Fisher,  7  Cush.  386. 

And  the  same  was  held  where  the  purchaser 
had  notice  that  the  real  estate  was  partner8&lp> 
property.  Ross  v.  Henderson,  77  N.  C.  170; 
Crow  V.  Drace,  61  Mo.  225. 

In  Osbom  v.'McBrlde,  16  Nat.  Bankr.  Reg. 
22,  3  Sawy.  500,  Fed.  Cas.  No.  10,503.  where 
it  was  held  that  on  a  sale  of  both  of  the  part- 
ners' interest  in  leasehold  property  on  separate 
executions  against  each  partner,  the  purchaser 
takes  subject  to  the  payment  of  partnership 
debts,  it  was  said :  "The  question  whether 
the  leasehold  property  was  firm  assets  will  of 
course  remain  open  to  contestation." 

In  Crooker  v.  Crooker,  46  Me.  250,  and  Har* 
«ey  V.  First  Nat.  Bank.  52  N.  J.  Eq.  607,  20> 
Atl.  221,  where  the  deeds  did  not  show  that 
land  subject  to  levy  for  the  debt  of  a  member 
was  partnership  property.  It  was  held  that  an 
equitable  action  might  be  maintained  by  the  oth- 
er partner  for.  an  injunction  to  protect  the 
rights  of  the  other  partners  and  creditors  where 
the  firm  was  Insolvent. 

In  the  latter  case  it  was  said  that  If  other 
parties  purchased  at  the  sale,  the  partnership 
creditors  would  be  defeated,  and  that  no  harm 
would  be  done  to  the  Judgment  creditors  by 
stopping  the  sale,  as  their  lien  would  not  be 
devested :  but  they  would  receive  the  share,  if 
any,  remaining  to  their  debtor  after  the  settle- 
ment of  the  partnership  affairs. 

The  purchaser  of  the  interest  of  one  partner 
in  the  real  estate  of  the  partnership  sold  under 
execution  sale  acquires  a  legal  title  chargeable 
in  equity  with  a'llen  In  favor  of  the  other  part- 
ners, but  this  lien  can  only  be  enforced  In  equity. 
McCauley  v.  Fulton,  44  Cal.  855. 

In  Jones  v.  Parsons,  25  Cal.  100,  the  sam« 
was  said  to  be  the  rule. 

X.  Executions  against  IkOth  partners. 

Where  the  Interest  of  each  partner  Is  sold  un> 
der  execution  against  him  individually,  the  right 
of  the  partnership  creditors  is  In  some  dot^t, 
as  the  partnership  Is  dissolved,  and  neither  part- 
ner has  any  Individual  interest  left.  But  the 
views  expressed  In  Menagh  v.  Whltwell,  52  N. 
Y.  146,  11  Am.  Rep.  G83.  infra,  differing  from 
the  Pennsylvania  cases.  Indicate  that  the  firm 
creditors  will  be  protected,  and  that  the  prior 
levies  and  sales  will  be  subordinate  to  their 
claims. 

In  Menagh  v.  Whltwell.  52  N.  Y.  146.  11 
Am.  Rep.  683.  where  all  but  one  of  the  members 
of  a  firm  had  transferred  their  Interest  in  the 
firm  property  by  mortgages,  and  the  remalnlng^ 
partner  transferred  his  Interest  to  a  third  par- 
ty, and  a  partnership  execution  was  levied.  It 
was  contended  that  the  separate  transfer  of 
t^4p  Individual  interest  of  all  the  partners  de- 
vested the  title  of  the  firm,  and  that  firm  credit- 
ors had  no  lien  upon  the  partnership  effects. 
This  position  was  denied  by  the  court.  The 
court  said :  "This  doctrine  has  been  carried  to 
the  extent  of  holding  that  if  the  Individual  in- 
terest of  each  of  the  members  of  a  firm  are  suc- 
cessively sold  under  executions  against  such 
members  respectively  for  their  Individual  debts, 
the  purchasers  acquire  the  corpus  of  the  prop- 
erty free  from  the  copartnership  debts,  and  the 
equities  of  the  partners  and  partnership  credit- 
ors are  extinguished.  Coover's  Appeal,  20  Pa. 
9.  70  .\ni.  Dec.  140.  The  Injustice,  and.  It  may  be 
said,'  the  absurdities,   which   result   from   sucli; 
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a  Tiew,  lead  to  an  Inquiry  Into  Us  correctness. 
.  .  .  But  I  And  no  ease  in  ^hlch  the  conse- 
quences of  transfers  of  the  separate  Interests  of 
all  the  partners  to  outside  parties  has  been  con- 
sidered, except  the  case  of  Doner  t.  Stauffer,  1 
renr.  A  W.  198,  21  Am.  Dec.  370,  and  Coover's 
Appeal,  29  Ta.  9,  70  Am.  Dec.  140,  before  re- 
fesred  to.  In  neither  of  these  cases  is  the  point 
adjudicated,  for  In  both  cases  the  Joint  credit- 
ors intervened  before  the  sale  of  the  Interest 
of  the  last  remaining  partner,,  and  their  right 
to  priority  was  sustained;  though  the  opinion 
of  the  court  was  expressed  as  to  what  the.result 
would  have  been  if  all  the  Individual  interest 
had  been  first  sold.  .  .  .  Until  some  act  is 
done  by  the  firm  to  transfer  the  Joint  Interest, 
no  separate  act  of  either  or  all  of  the  partners, 
or  proceedings  against  them  Individually  with 
reference  to  their  individual  Interests,  should 
be  held  to  affect  the  title  of  the  firm  so  as  to 
preclude  a  creditor  of  the  firm  having  a  Judg-^ 
ment  and  execution,  from  levying  upon  the' 
Joint  property." 

Where  partnership  property  Is  sold  on  sepa- 
rate executions  against  the  Individual  partners 
at  the  same  time  by  a  Joint  sale,  it  leaves  the  In- 
terest standing  In  the  proceeds  as  it  existed  in 
the  property  at  the  time  of  the  levy,  and  the 
fund  must  be  distributed  subject  to  the  settle- 
ment of  accounts  between  the  partners.  Van- 
dike's  Appeal,  57  I*a.  9;  Cooper's  Appeal,  20 
Pa.  282. 

In  the  latter  case  one  of  the  partners  had  in- 
Tested  most  of  the  capital,  and  his  creditors 
were  entitled  to  the  whole  fund  to  the  exclu- 
sion of  the  other  partners. 

Where  a  levy  Is  made  upon  partnership  prop- 
erty for  a  firm  debt  after  a  levy  upon  the  same 
property  upon  execution  against  the  several 
members,  a  sale  thereon  transfers  the  entire 
property  to  the  vendee.  RIchird  v.  Allen,  117 
Pa.  199,  11  Atl.  552. 

In  this  case  the  court  said  that  "had  there 
been  no  levy  by  the  sheriff  on  the  property  in 
question  until  after  the  sal^  to  the  plaintiffs, 
their  case  would  have  been  different ;  in  that 
event,  the  interest  of  both  parties  having  been 
disposed  of,  there  would,  thereafter,  have  been 
no  partnership  in  existence,  hence  no  Arm  goods 
on  which  to  levy ;"  citing  Doner  v.  Stauffer, 
1  Peur.  &  W.  198,  21  Am.  Dec.  370. 

A  sale  under  execution  to  the  same  person 
against  both  partners  individually  passes  the 
interest  of  such  partners  to  the  purchaser,  and 
the  execution  creditor  is  entitled  to  the  pro- 
ceeds. Doner  v.  Stauffer,  1  Penr.  &  W.  198,  21 
Am.  Dec.  370.  In  this  case  It  was  said  that 
the  recourse  of  firm  creditors  is  necessarily  to 
the  property  in  the  hands  of  the  purchaser.  The 
court  said  that  where  the  shares  of  the  partners 
are  united  in  the  same  purchaser  every  sem- 
blance q€  partnership  equities  Is  at  an  end.  "As 
regards  the  goods  In  the  hands  of  the  purchas- 
ers, this  Is  conceded ;  but  the  Joint  creditors  in- 
sist that  the  proceeds  are  to  be  substituted  for 
the  goods,  and  subjected  to  the  same  equities. 
That  might  be  done  if  the  proceeds  belonged  to 
the  partners ;  but  it  Is  not  easy  to  imagine  how 
they  are  to  be  treated  as  the  owners  of  money 
raised  by  a  sale  on  executions  against  them." 

In  Cooper's  Appeal,  26  Pa.  262,  It  was  said 
that  Doner  v.  Stauffer,  1  Penr.  &  W.  198,  21 
Am.  Dec.  370,  holds  that  when  partnership  ef- 
fects are  sold  on  execution  against  the  part- 
ners severally  at  the  same  time  neither  partner 
has  such  an  equity  as  entitles  him  to  Insist  that 
they  shall  be  applied  to  the  partnership  debts, 
and,  it  not  being  shown  that  there  was  any  In- 
equality of  Interest,  the  proceeds  were  treated 
as  belonging  to  each  of  them  in  equal  shares. 
46  L.  K.  A. 


In  Heed  ▼.  Shepardson.  2  Vt.  120.  19  Am. 
Dec.  697,  where  the  sheriff  had  previously  sold 
an  undivided  half  of  this  property  by  virtue  of 
other  executions  against  the  firm  and  then  at- 
tached the  interest  of  the  other  partner,  it  was 
held  that  he  was  not  a  trespasser,  although  the 
firm  was   Insolvent. 

But  in  Osborn  v.  McBrlde,  3  Sawy.  590.  10 
Nat.  Bankr.  Reg.  22,  Fed.  Cas.  No.  10.593, 
it  was  held  that  a  purchaser  of  the  Interest  of 
each  oif  two  partners  on  execution  sales  against 
them  Individually  is  not  entitled  to  the  assets 
as  against  a  subsequent  assignee  In  bankruptcy, 
as  the  sale  of  the  interest  of  either  partner  or 
both  is  subject  to  the  payment  of  the  partner- 
ship debts :  approving  Menagh  t.  Whitweli,  52 
N.  Y.  146.  11  Am.  Rep.  683. 

XI.  Statutory  provi9ion9. 

Arkanaaa. 

The  matter  of  levy  on  partnership  goods  for 
the  fiebt  of  a  member  is  regulated  by  Mansf. 
(Ark.)  Dig.  fl  3014  tt  9cq.,  providing  for  an  or- 
der of  sale  of  the  Interest  of  a  member  of  the 
firm  after  ascertaining  the  value  of  the  firm  as- 
sets and  amount  of  debts. 

Under  Mansf.  (Ark.)  Dig.  fS  3014  et  9cq., 
the  interest  of  a  debtor  partner  cannot  be  sold 
under  execution  for  Individual  debts  until  such 
Interest  Is  ascertained  and  fixed  by  an  equitable 
proceeding.  Harris  v.  Phillips,  49  AYk.  58,  4 
S.  W.  196 :  Porch  v.  Arkansas  Mill.  Co.  65  Ark. 
40,  45  S.  W.  51. 

Under  this  statute  the  execution  debtor  can- 
not claim  an  exemption  as  against  the  execu- 
tion creditor.  Porch  v.  Arkansas  Mill.  Co.  63 
Ark.  40.  45  S.  W.  51. 

A  partner  has  no  such  beneficial  Interest  Id 
the  chattels  of  a  firm  as  will  be  bound  by  the 
general  lien  of  an  execution  against  him  Individ- 
ually until  seizure,  although  his  Interest  In  the 
partnership  property  may  be  levied  upon  and 
sold  for  his  separate  debt  under  this  statute. 
Harris  v.  Phillips,  40  Ark.  58,  4  S.  W.  196. 
Connecticut. 

In  Johnson  v.  Sanford,  13  Conn.  467.  It  was 
said,  whether  by  the  provisions  of  the  Con- 
necticut statute  in  regard  to  the  levying  of  an 
execution  the  interest  of  one  partner  in  the 
partnership  property  can  be  reached  and  appro- 
priated on  an  execution  against  such  partner 
for  his  Individual  debt,  and  If  so  for  what  mode, 
or  whether  In  such  a  case  the  remedy  Is  In  chan- 
cery, and  what  the  remedy  should  be,  is  not 
necessary  to  be  decided  In  this  case. 
Georsrin. 

In  Georgia  the  interest  of  one  partner  In  part- 
nership property  Is  not  subject  to  levy  and  sale 
under  an  attachment,  and  can  only  l>e  reached 
at  law  by  process  of  garnishment,  under  Irwin's 
((ia.)  Code,  S  1909.  providing  that  the  interest 
of  a  pttrtner  may  be  retfehed  by  a  Judgment 
creditor  by  process  of  garnishment,  and  shall 
not  be  subject  to  levy  and  sale,  and  I  3209,  pro- 
viding that  an  attachment  may  Issue  against 
one  copartner,  and  that  the  proceedings  against 
him  shall  be  in  ail  respects  as  In  other  cases  of 
attachment,  except  that  such  attachment  shall 
be  levied  only  upon  the  separate  property  of 
such  Joint  copartner.  Patterson  ▼.  Trumbull, 
40  Ga.  104. 

The  same  was  held  under  a  similar  provision. 
— Ga.  Code,  I  1908.  Willis  ▼.  Henderson,  43 
Ga.  325 ;  Anderson  v.  Chenney,  61  Ga.  372. 

And   in    Branch  v.   Adam,   51   Ga.   113,   the 
same  was  said  to  be  the  rale. 
Indian  Terrttory. 

In  a  suit  against  one  member  of  a  partner- 
•lUp  for  an  individual  debt  and  a  Judgment  la 
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^nch  action,  the  ezclnsloD  of  tbe  possenlon  of 
the  partnership  in  making  the  levy  conititntee 
tbe  officer  a  trespasser.  The  only  possession 
that  tbe  officer  can  take  of  partnership  proper- 
ty is  nnder  Ind.  Terr.  Anno.  Stat.  1800,  |  2131, 
providing  that  when  a  claim  Is  asserted  by  part- 
ners to  property  levied  upon,  the  officer  shall 
not  deprive  the  other  partner  of  the  possession 
except  for  the  purpose  of  making  Inventory  and 
appraisement.  Carlisle  v.  McAlester  (Ind.  Terr.) 
^3  S.  W.  531. 
lovra. 

The  creditor  most  proceed  nnder  Iowa  Code, 
•I  3064,  providing  that  where  a  debtor  partner's 
Interest  In  Arm  property  is  levied  upon  by  his 
-separate  creditor,   the   interest   may  be   ascer- 
tained by  an  action  in  equity,  and  tbe  lien  ac- 
•qulred  by  the  levy  enforced  in  such  action.  Un- 
■der  that  section  It  was  held  that  where  proper- 
ty is  not  sufficient  to  satisfy  the  partnership 
-debts    a    partnership    execution    creditor    has 
priority  over  an  execution  against  one  of  tbe 
•members  of  tbe  firm.     Aultman  v.  Fuller,  08 
Iowa,  60,  4  N.  W.  800. 

Under  Iowa  Code,  f  2074.  providing  that 
where  an  attachment  Is  levied  upon  firm  prop- 
•«rty  tbe  plaintiff  only  acquires  a  lien  on  the 
Interest  of  the  defendant  therein,  and  that  be 
'may  commence  an  action  by  equitable  proceed- 
ings to  ascertain  the  smount  of  tbe  Interest, 
the  creditors  of  an  Individual  partner  cannot  ob- 
tain priority  over  firm  creditors  by  attachment. 
Cox  V.  Russell,  44  Iowa,  556. 

And  the  Interest  of  the  debtor  partner  can 
•only  be  ascertained  by  determining  tbe  rights  of 
tbe  copartner  and  the  indebtedness  of  tbe  firm, 
tinder  Iowa  Rev.  chap.  125,  SS  8287-3202,  pro- 
viding that  when  an  execution  Is  levied  upon 
partnership  property  for  the  separate  debt  of 
.a  partner,  and  another  partper  notifies  tbe  of- 
Ocer  in  writing  of  his  claim,  tbe  sale  shall  be 
-suspended,  and  tbe  officer  shall  not  deprive  the 
4>artles  of  possession  except  to  make  an  Inven- 
tory and  appraisement :  and  on  the  return  of 
•the  execution  the  creditor  may  proceed  by  equit- 
able proceedings  to  subject  the  Interest  of  the 
-debtor  so  levied  upon.  Richards  v.  Haines,  30 
Iowa,  574. 

So,  the  homestead  cannot  be  sold  until  tbe 
Interest  of  the  execution  debtor  In  tbe  partner- 
•8b ip  is  exhausted,  under  Iowa  Rev.  {  2281,  au- 
thorizing the  sale  of  a  homestead  In  execution 
In  certain  cases,  but  prohibiting  a  sale  until 
•other  property  of  tbe  debtor  liable  to  execution 
is  exhausted,  and  ff  3104  and  8260,  providing 
for  proceedings  by  garnishment  under  an  execu- 
tion against  a  member  of  a  partnership.  Lam- 
bert V.  Powers,  36  Iowa,  18, 
Kentvcky. 

Where  an  execution  on  a  Judgment  against 
•one  partner  was  levied  on  bis  interest  In  the 
partnership  property,  and  returned  as  required 
•by  Ky.  Civ.  Code  Pr.  |  600,  and  an  action 
was  instituted  to  subject  his  interest  In  tbe 
property  to  tbe  payment  of  tbe  Judgment,  and 
the  partnership  liabilities  exceeded  the  assets 
-of  the  firm,  there  was  no  interest  of  tbe  defend- 
ant in  tbe  execution  that  could  be  realized  out 
•of  the  assets.  Holmes  v.  Miller,  10  Ky.  L. 
Itep.  660,  41  S.  W.  432. 

A  Judgment  subjecting  only  the  debtor's  In- 
terest In  the  partnership  after  settlement  may 
t>c  rendered  on  a  bond  given  under  Ky.  Civ. 
•Code.  I  713,  providing  for  the  suspension  of 
•execution  sales  of  personal  property  by  claim- 
.ants  other  than  the  execution  debtor,  and  |  484, 
providing  for  Judgment  "according  to  law  and 
tbe   rules  of  equity"  in  summary  proceedings. 


Code  Civ.  Proc.  p.  202,  providing  for  notice  by 
the  sheriff  In  levying  on  firm  property  for  the 
debt  of  a  member,  may  be  waived  by  giving  the 
bond  supra.     Williams  v.  Smith.  4  Bush,  540. 

In  Watson  v.  Gabby,  18  B.  Hon.  658,  it  wai 
said  that  if  the  bond  under  S  718,  supra,  was  a 
valid  statutory  obligatioin,  the  court  would  have 
to  render  Judgment  thereon  In  a  summary  pro- 
ceeding without  regard  to  the  accounts  between 
the  partners. 

In  Williams  v.  Smith,  4  Bush,  540,  it  wai 
said  that  this  case  does  not  conflict,  "as  it  was 
decided  anterior  to  this  last  enactment*'  (act 
1858)  ;  "and  besides,  S  484,  Civil  Code,  Is  not 
referred  to  therein,  and  must  have  either  been 
overlooked  or' since  enacted."  But  this  court 
evidently  overlooked  the  fact  that  |  484  was 
cited  in  the  opinion  in  Watson  v.  Gabby,  on 
p.  662. 

Kentucky  Rev.  Stat.  (2  Stanton,  513),  Febru- 
ary 12,  1858,  regulating  the  sale  of  partnership 
property  taken  in  execution  for  the  separate 
debt  of  one  of  tbe  partners,  did  not  contemplate 
sales  of  the  interest  of  tbe  Joint  tenant  of  land, 
but  was  intended  to  provide  only  for  sales  of 
partnership  property.  Drown  ▼.  Burdett,  4 
Bush,  401. 
Maaaach  vsetts. 

Massachusetts  Gen.  Stat.  chap.  128,  H  87,  88, 
providing  that  personal  property  which  has 
been  attached  in  a  suit  against  one  part  owner 
shall,  at  the  request  ot  the  other  part  owner, 
be  delivered  to  blm  upon  his  giving  bond,  do 
not  apply  to  an  attachment  of  partnership  prop- 
erty in  an  action  against  one  partner.  Breck  v. 
Blair,  120  Mass.  127. 

In  this  case  tbe  court  said  that  if  we  assume, 
as  stated  in  Pierce  v.  Jackson,  6  Mass.  242, 
that  a  creditor  of  one  paitner  has  a  right  to  at- 
tach the  partnership  articles,  yet  we  are  of  opin- 
ion that  the  statute  was  not  intended  to  apply 
to  such  an  attachment. 
Ne^v   York. 

The  Code  of  Civil  Procedure  (IS  1413-1417) 
provides  that  partners  may  obtain  a  release  of 
a  levy  made  on  a  member's  interest  in  tbe  firm 
by  giving  bond.  These  statutory  provisions  do 
not  seem  to  have  been  before  the  courts  for  fre- 
quent construction,  and  the  general  doctrine 
has  been  the  rule  in  this  state,  that  a  sheriff 
may  take  possession  of  partnership  assets  to 
make  a  levy,  and  that  he  may  sell  the  debtor's 
interest  in  the  partnership  assets,  and  that  the 
other  partner  is  not  entitled  to  an  injunction 
to  stop  the  sale. 

New  York  Code  Civ.  Proc.  |  1413,  9upra,  does 
not  apply  to  a  levy  made  on  tbe  property  as  the 
sole  property  of  the  debtor.  Lang  v.  Otis,  1 
N.  Y.  City  Ct.  Rep.  241. 

Under  N.  Y.  Code  Civ.  Proc.  |  1413,  aupra, 
tbe  personal  property  of  a  firm  subject  to  levy 
upon  execution  against  a  partner  for  bis  individ- 
ual debt  consists  only  of  the  tangible  personal 
property  of  tbe  firm,  and  an  actual  levy  must  be 
made,  and  tbe  property  must  be  in  tbe  posses- 
sion of  the  sheriff  at  the  time  of  the  sale,  and 
tbe  sheriff  can  sell  only  the  interest  of  the  part- 
ner, and  a  sale  under  a  constructive  levy  is  not 
sufficient  to  pass  title.  Read  v.  McLanahan,  15 
Jones  &  S.  275. 

In  this  case  It  was  said  that  prior  to  the  Code 
of  Civil  Procedure  on  an  execution  against  one 
partner  for  his  individual  debt  the  sheriff  could 
levy  on  and  sell  the  Judgment  debtor's  interest 
in  the  partnership  property,  and  he  had  the 
right  to  take  the  partnership  property  levied 
upon  Into  bis  possession,  and  upon  a  sale  there- 
of to  deliver  them  to  the  purchaser  who  took 
the  property  subject  to  an  account.     The  court 


The  notice  required  bv  act  February  12,  1858.    said  that  the  Code  has  not  changed  this  rule. 
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PennsylTan  la. 

PennBylTania  act  April  8,  1873,  providing 
that  on  Judfirment  against  a  member  of  a  part- 
nership upon  an  Individual  indebtedness  such 
creditors  may  have  execution  which  shail  com- 
mand the  officer  to  levy  the  same  upon  the  In- 
terest of  the  defendant  in  said  writ  in  any  per- 
sonal, mixed,  or  real  property,  rights,  claims, 
and  credits  In  such  partnership,  and  thereupon 
proceed  and  sell  the  same,  and  that  the  pur- 
chaser shall  have  the  right  to  compel  a  settle- 
ment by  an  action  in  equity.  Is  in  the  main 
declaratory  of  the  law  as  it  was  recognized  in 
practice  before  the  passage  of  the  supplemental 
act.  Hare  v.  Com.  02  Pa.  141 ;  Dengler's  Ap- 
peal, 125  ra.  12,  17  Atl.  184.      * 

The  same  was  said  to  be  the  effect  of  this 
act  in  Ball  let  v.  Stever,  6  Northampton  Co.  Rep. 
197. 

In  nare  t.  Com.  02  Pa.  141,  two  writs  were 
issued,  and  the  prior  writ  did  not  conform  to 
the  act  of  1873.  and  the  sheriff  was  under  no 
duly  to  levy  upon  the  partnership  Interests,  and 
it  was  held  that  the  lien  of  such  writ  should  be 
postponed  to  a  subsequent  writ  in  conformity 
to  the  act. 

In  Dengler's  Appeal,  125  Pa.  12,  17  Atl.  184, 
It  was  said  that  the  learned  president  of  the 
common  pleas  appears  to  have  regarded  Hare  v. 
Com.  02  Pa.  141,  as  ruling  that  a  levy  made  un- 
der an  execution  In  the  ordinary  form  upon  a 
defendant's  Interest  in  a  partnership  Is  void  and 
of  no  effect.  In  that  we  think  he  misappre- 
hended the  principle  Involved  In  that  case. 
There,  as  here,  two  executions  had  been  Issued 
against  a  common  debtor,  the  first  In  the  ordi- 
nary form  and  the  second  In  the  special  form 
authorized  by  the  supplement  of  1873.  The 
sheriff  still  had  the  first  In  his  hands  unexecuted 
when  the  second  came  Into  hts  possession.  Both 
he  and  the  plaintiff  In  the  first  writ  were  there- 
tofore unaware  that  defendant  had  any  such  In- 
terest In  the  partnership.  It  was  held  that 
the  sheriff  when  informed  of  the  fact  was  not 
bound  to  levy  on  the  partnership  Interest  under 
the  first  writ,  and  he  did  not  do  so.  because  he 
was  not  so  directed  by  the  writ.  In  the  case 
at  bar  the  sheriff,  acting  under  verbal  directions, 
did  make  an  actual  levy  on  the  defendant's  In- 
terest In  the  partnership,  and  thus  made  it  waa 
good. 

Upon  an  execution  against  a  member  of  a 
partnership  for  his  Individual  debt,  the  firm 
property  cannot  be  taken.  The  Interest  of  the 
defendant  In  the  property  may  be  seized  under 
an  ordinary  fi.  fa.  without  special  directions 
provided  for  In  Pa.  act  of  assembly,  April  8. 
1873,  P.  L.  65.  upon  Instructions  for  that  pur- 
pose to  the  sheriff,  but  the  officer  Is  not  required 
to  accept  such  orders.  If  the  interest  Is  not 
thus  levied  on  and  sold  the  purchaser  is  not  en- 
titled to  an  account  as  upon  a  partnership  bill. 
Balliet  V.  Stever,  6  Northampton  Co.  Rep.  107. 

In  this  case  the  sheriff  levied  upon  the  prop- 
erty as  individual  property,  and  so  made  his  re- 
turn. 

The  Pennsylvania  act  of  1873.  aupra,  should 
be  pursued,  but  where  the  sheriff  makes  a  levy 
on  the  Interest  of  the  defendant  in  firm  property 
under  two  writs  Issued  in  the  usual  form,  the 
money  must  be  applied  to  the  one  on  which  the 
sale  Is  made.  Kalne's  Appeal,  02  Pa.  273. 
Texan. 

Under  Tex.  Civ.  Stat.  art.  2205,  providing 
that  a  levy  upon  the  Interest  of  a  partner  In 
partnership  property  is  made  by  leaving  a  no- 
tice with  one  or  more  of  the  partners  or  with  a 
clerk,  a  levy  can  only  be  made  under  the  statute, 
and  the  officer  will  be  liable  In  trespass  where 
4(3  L.  R.  A. 


he  seizes  the  property.  MIddlebrook  Bros.  ▼. 
Zapp,  73  Tex.  20,  10  8.  W.  732,  70  Tex.  321,  15 
S.  W.  258. 

And  where  partnership  property  Is  levied 
upon  for  the  debts  of  a  member,  the  other  part- 
ner and  other  claimants  may  assert  a  claim  for 
ownership  without  having  the  possession,  under 
Tex.  Rev.  Stat.  arts.  2203,  2205,  providing  for 
the  levying  upon  the  Interest  of  the  partner,  and 
for  the  giving  of  a  claim  bond  and  affidavit. 
White  v.  Jacobs,  66  Tex.  462,  1  S.  W.  344. 

Under  Tex.  Rev.  Stat.  art.  2313,  providing 
for  the  sale  of  partnership  property  for  the  debt 
of  a  member  without  the  presence  of  the  prop- 
erty and  without  the  delivery  of  It  to  the  pur- 
chaser, possession  cannot  be  taken  by  the  officor. 
and  the  property  remains  In  the  actual  posses- 
sion of  the  fiinn,  and  a  seizure  of  goods  Is  a 
wrongful  conversion.  Howell  t.  Jones,  3  Tex. 
App.  Civ.  Cas.  (Wlllson)  S  208,  p.  253. 

And  a  purchaser  at  a  sale  of  partnership 
property  under  an  execution  for  the  debt  of  one 
member  only  acquires  an  Interest  In  the  pro- 
ceeds after  the  business  of  the  firm  shall  have 
been  settled.     Ibid. 

In  Grant  v.  Williams.  1  Tex.  App.  Civ.  Cas. 
(White  AW.)  S  363.  p.  153,  and  Schley  v.  Hale. 
1  Tex.  App.  Civ.  Cas.  (White  &  W.)  <  030,  p. 
523,  in  1883,  it  was  held  that  the  interest  of  a 
partner  In  partnership  property  is  IlaMe  to  seiz- 
ure and  sale  on  an  execution  against  such  part- 
ner. Neither  of  these  cases  refers  to  the  stat- 
ute of  1S73. 

A  partner  cannot  prevent  a  sale  of  the  in- 
terest of  his  copartner  under  execution  against 
him  individually  by  a  claimant's  proceeding  un- 
der Tex.  Rev.  Stat.  art.  4843,  providing  for  trial 
of  right  of  property.  Schley  v.  Hale.  1  Tex. 
App.  Civ.  Cas.  (White  &  W.)  <  030.  p.  523. 

This  decision,  made  In  1880,  does  not  refer 
to  the  act  of  1873.     A  different  rule  was  adopted 
In  White  V.  Jacobs,  66  Tex.  402,  1  S.  W.  344. 
under  that  statute. 
TiVashlnfflon. 

A  levy  of  an  execution  on  partnership  prop- 
erty to  satisfy  a  Judgment  against  an  Individual 
partner  may  be  made,  under  Wash.  Code  of  Pro- 
cedure, {  802,  providing  that  when  the  defend- 
ant owns  property  In  partnership  with  any 
other  person,  and  the  Interest  cannot  be  sepa- 
rately attached,  the  sheriff  shail  take  possessiou 
of  the  property  unless  bond  be  given,  and  shoir 
proceed  to  sell  the  Interest  of  the  defendant. 
Graden  v.  Turner,  15  Wash.  136,  45  Pac.  733. 

In  Skavdalb  v.  Moteb  It  ^s  held  that  a 
levy  on  specific  property  of  a  partnership  as 
that  of  an  Individual  partner  constitutes  a  con- 
version thereof,  and  Is  not  Justified  by  2  Bal- 
Ilnger's  (Wash.)  Code  &  Stat.  {  5271,  providing 
as  in  f  802.  aupra.  This  is  sustained  by  the 
weight  of  authority  as  shown  by  cases  under 
subhead  Treapass  in  making  a  levy. 

XII.  English  and  Canadian  cases.      '  '^ 
a.  Possession  in  making  levy. 

The  sheriff  having  an  execution  against  one 
partner  may  seize  the  whole  of  the  partnership 
property,  and  sell  the  undivided  moiety  of  the 
debtor.  This  was  held  in  the  following  cases : 
Heydon  v.  Heydon,  1  Salk.  302 ;  King  y.  Man- 
ning, 2  Comyns  Rep.  610;  Marriott  y.  Sbaw,  1 
Comyns  Rep.  274  ;  Bumell  v.  Hunt,  5  Jur.  650; 
Johnson  v.  Evans,  7  Mann.  &  G.  240,  7  Scott, 
N.  R.  1035,  8  Jur.  841 ;  Jacky  v.  Butler,  2  Ld. 
Raym.  871 ;  Holmes  v.  Mentze,  4  Ad.  A  El.  127. 
5  Nev.  &  M.  563,  4  Dowl.  P.  C.  300,  1  H.  A  W. 
608 ;  Bacburst  v.  CUnkard,  1  Show.  178. 

In  the  latter  case  the  sheriff  was  liable  for  nol 
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leTjing  another  execution  against  the  other 
member  on  the  partnership  goods,  as  each  execu- 
tion only  bound  the  interest  oi  that  member. 

"Upon  a  Judgment  against  one  copartner,  the 
sheriff  may  take  the  goods  ol  both  In  execution, 
and  the  other  copartner  hath  no  remedy  at  law 
otherwise  than  by  retaking  the  goods,  if  he  can, 
for  the  vendee  of  the  sherifT  becomes  tenant  in 
common  with  the  other  copartner.'*  Pope  ▼. 
Ilaman,  Comb.  217. 

The  whole  should  be  seized,  and  a  moiety  de- 
livered back.  Sklpp  v.  Harwood,  2  Swanst.  586. 

The  proper  course  for  the  sheriff  to  pursue 
is  to  place  some  person  In  possession  of  the  de- 
fendant's share  as  vendee.  Parker  v.  Pistor,  3 
Bos.  &  P.  288. 

In  Ovens  v.  Bhll.  1  Out.  App.  62,  It  was  held 
that  partnership  property  cannot  be  seised  un- 
der a  fl.  fa.  against  one  partner  so  as  to  inter- 
fere with  the  property  or  the  possession  of  a  co- 
partner. The  court  said  that  cases  holding  that 
on  an  execution  against  one  partner  the  sheriff 
must  seize  the  whole  and  sell  the  interest  of  the 
execution  debtor,  is  meant  only  the  taking  of  such 
possession  as  that  partner  or  tenant  In  common 
has  Jointly  with  his  cotenant,  and  not  an  ouster 
of  the  solvent  partner  or  any  interference  with 
his  rights. 

In  Burnell  v.  Hunt,  5  Jur.  650,  Pat^'^son,  J., 
said  that  "the  sheriff  has  no  power  to  take  the 
property  out  of  the  hands  of  the  other  partner." 

Where  an  officer  was  placed  In  the  possession 
of  the  defendant's  undivided  interest  seized  on 
execution,  the  court  refused  to  stay  the  return 
of  the  execution  to  ascertain  the  Interest.  Chap- 
man V.  Koops,  3  Bob.  ft  1>.  280. 

Where  partnership  goods  were  taken  on  ex- 
ecution against  a  solvent  partner  whose  copart- 
ner was  bankrupt,  on  a  bill  filed  by  the  assignee, 
an  injunction  was  granted  to  restrain  the  Judg- 
ment creditor,  who  had  purchased  all  the  in- 
terest of  the  solvent  partner  and  professed  to 
•ell  the  goods  as  her  own  property,  from  deliv- 
ering possession  of  the  goods  to  other  purchas- 
ers. Fraser  v.  Kershaw,  2  Kay  ft  J.  406,  25  L. 
J.  Ch.  N.  S.  445,  2  Jur.  N.  S.  880. 

In  lie  Walt,  1  Jac.  ft  W.  605,  It  was  said  that 
originally  the  separate  creditor  laid  hold  of  any 
chattel  and  took  a  moiety,  but  that  at  law 
they  now  contrive  to  take  an  account  which  as- 
certains what  is  the  interest  of  the  debtor.  See 
aJso  subd.  I.  a. 

h.  What  may  he  sold. 

By  the  rules  of  law  it  was  formerly  held  that 
the  sheriff  under  an  execution  against  one  of 
two  partners  took  the  partnership  effects  and 
sold  the  moiety  of  the  debtor,  treating  the 
property  as  If  owned  by  tenants  in  common. 
Ueydon  v.  Heydon,  1  Saik.  302 ;  Jacky  v.  Butler, 
2  Ld.  Raym.  871 ;  Pope  v.  llaman,  Comb.  217. 
See  also  subd.  II.  aupra.' 

The  understanding  upon  the  old  cases  and  as 
applied  in  practice  was,  that  the  sheriff  not  only 
seized  the  oorpus  of  the  partnership  effects,  but 
actually  sold  the  goods,  or  the  moiety,  or  ac- 
cording as  the  partner's  share  might  be  against 
whom  the  execution  was.  But  the  principle 
now  established,  and  well  settled  In  both  law 
and  equity,  Is  that  a  separate  creditor  can  only 
take  and  sell  the  interest  of  the  debtor  In  the 
partnership  property,  being  his  share  upon  a  di- 
vision of  the  surplus  after  discharging  all  de- 
mands upon  the  partnership,  and  the  corpus  of 
the  goods  of  the  partnership  Is  not  salable  upon 
a  separate  demand.  Fox  v.  II anbury,  Cowp. 
445 ;  jTayior  v.  Fields.  4  Ves.  Jr.  306 ;  Dutton  v. 
Morrison,  17  Ves.  Jr.  205;  Holmes  v.  Mentze,  4 
Ad.  ft  Kl.  131,  5  Nev.  ft  M.  563,  4  Dowl.  P.  C. 
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300,  1  H.  ft  W.  608 ;  Garbett  v.  Veale,  5  Q.  B. 
408,  Dav.  ft  M.  458,  13  L.  J.  Q.  B.  N.  S.  98,  8 
Jur.  336;  Fllntoff  v.  Dickson,  10  U.  C.  Q.  B. 
428 :  Johnson  v.  Evans,  8  Jur.  341,  7  Mann,  ft 
G.  240,  7  Scott,  N.  R.  1035. 

A  sheriff  cannot  sell  a  partner's  Interest  In 
the  goodwill  and  book  debts,  or  anything  which 
he  cannot  seize.  Helmore  v.  Smith,  L.  R.  35 
Ch.  Div.  436,  56  L,  J.  Ch.  N.  S.  145,  56  L.  T.  N. 
S.  72,  36  Week.  Rep.  157. 

In  this  case  Llndley,  L.  J.,  said  that  It  is  a 
mistake  to  suppose  that  when  a  sheriff  under  an 
execution  against  one  of  several  partners,  seizes 
the  partnership  goods,  and  sells  the  share  and 
interest  of  the  execution  debtor  in  those  goods, 
the  sheriff  can,  or  does,  in  practice,  sell  the 
whole  of  the  execution  debtor's  Interest  in  the 
partnership.  "What  the  sheriff  has  got  to  sell 
is  not  the  share  and  interest  of  the  execution 
debtor  In  the  partnership,  but  the  share  and  In- 
terest ot  the  execution  debtor  in  such  of  the 
chattels  of  the  partnership  as  are  seizabie  under 
a  fl.  fa.' 

Where  an  officer  under  an  execution  against 
one  member  of  a  •partnership  sold  the  partner- 
ship goods  to  various  purchasers,  who  carried 
them  away,  it  was  held  in  an  action  of  trover 
at  the  suit  of  the  assignees  of  the  other  partner 
that  the  seizure  and  sale  did  not  amount  to  a 
conversion,  but  that,  in  the  absence  of  any  evi- 
dence to  sh^w  in  what  proportions  the  partners 
were  Interested,  the  assignees  were  entitled  to 
one  half  of  the  proceeds  of  the  sale.  May  hew  v. 
Herrick,  7  C.  B.  229,  18  L.  J.  C.  P.  N.  8.  179, 
13  Jur.  1078. 

In  this  case  it  was  said  that  in  regard  to  the 
question  whether  a  sheriff  who  under  a  fl.  fa. 
against  one  of  two  partners  seizes  and  sells 
the  partnership  property  Is  liable  to  the  solvent 
partner  for  the  full  value  of  his  share,  "there  Is 
no  trace  of  any  such  action  having  been  brought 
down  to  a  very  recent  time.  The  point  was 
raised,  but  not  decided.  In  Burnell  v.  Hunt,  5 
Jur.  650." 

In  an  action  of  case  against  a  sheriff  for  false 
return  of  nulla  bona  on  a  writ  of  fl.  fa.,  where 
the  defense  was  that  the  partnership  property 
could  not  be  seized  under  a  writ  against  one 
partner  only,  and  that  a  commission  of  bank- 
ruptcy had  been  sued  out  against  the  debtor, 
and  that  the  writ  was  sued  out  after  an  act  of 
bankruptcy,  the  plaintiff  was  nonsuited.  Bur- 
ton V.  Green,  3  Car.  ft  P.  306.  In  this  case  the 
court  said :  "I  am  not  quite  satisfied  as  to  the 
interest  which  the  sheriff  might  have  sold  under 
the  execution.  There  is  great  difficulty  In  mak- 
ing the  sheriff  a  tenant  In  common  with  the 
partners." 

c.  PurchaBer. 

The  purchaser  of  the  Interest  of  a  partner  on 
execution  against  him  becomes  a  tenant  In  com- 
mon with  the  other,  partner.  Johnson  v.  Evans, 
7  Mann,  ft  G.  240,  7  Scott,  N.  R.  1035,  8  Jur. 
341 ;  Sklpp  V.  Harwood,  2  Swanst.  586 ;  Chap- 
man V.  Koops.  3  Bos.  ft  P.  280 ;  Garbett  v.  Veale, 
13  U  J.  Q.  B.  N.  S.  08.  5  Q.  B.  408,  Dav.  ft  M. 
458.  8  Jur.  336 ;  Heydon  v.  Ueydon,  1  Saik.  392  ; 
Holmes  v.  Mentze,  4  Ad.  ft  £1.  127,  5  Nev.  ft  M. 
563,  4  Dowl.  P.  C.  300,  1  H.  ft  W.  608. 

A  partner  cannot  devest  his  copartner  of  his 
interest  in  the  assets  by  purchasing  such  inter- 
est at  execution  sale.  The  debtor  partner  will 
still  be  entitled  to  have  an  accounting  to  ascer- 
tain what  his  interest  was  at  the  time  of  the 
sale.  Helmore  v.  Smith,  L.  R.  35  Ch.  Dlv.  436, 
56  L.  J.  Ch.  N.  8.  145,  56  L.  T.  N.  S.  72,  35 
Week.  Rep.  157 ;  Habershon  v.  Blur  ton,  1  De  u. 
ft  S.  121. 

So,  where  solvent  partners  fraudulently  pr» 
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▼ented  the  condition  of  the  firm  property  from 
being  ascertained.  Perena  t.  Johnson*  8  Small 
A  G.  419. 

The  seizure  and  sale  by  the  sheriff  of  the  in- 
terest of  a  member  of  a  firm  in  partnership 
property  operates  as  a  dissolution  of  the  part- 
nership. Skipp  T.  Harwood,  2  Swanst.  586; 
Aspinall  y.  London  &  N.  W.  R.  Co.  11  Mare,  325 ; 
Ilabershon  t.  Blurton,  1  De  G.  &  S;  121. 

If  the  purchase  la.  made  by  a  stranger.  Hel- 
more  y.  Smith,  L.  R.  35  Ch.  Diy.  436,  66  L.  J. 
Ch.  N.  S.  145,  56  L.  T.  N.  S.  72,  35  Week.  Rep. 
157.     See  also  subd.  I.  b,  supra. 

d.  Injunction  againai  sale. 

It  seems  that  there  Is  some  doubt  as  to 
whether  the  partner  whose  Interest  Is  not  to  be 
sold  can  obtain  an  injunction  to  preyent  an 
execution  sale  of  the  Interest  of  the  debtor  part- 
ner, although  he  may  obtain  an  Injunction 
against  the  sheriff  selling  Arm  property  on  such 
an  execution.  Some  of  the  English  text  books 
lay  down  the  rule  that  the  partners  are  entitled 
to  an  injunction  against  a  sale  on  execution 
against  one  partner  of  such  partner's  Interest 
until  it  has  been  ascertained,  but  the  cases 
cited  do  not  sustain  the  text.  See  also  subd. 
VI.  9upra, 

Where  the  sheriff  on  an  execution  against  one 
of  the  firm  had  seized  firm  property,  sold  some 
and  threatened  to  sell  the  remainder,  and  the 
other  partner  filed  a  bill  alleging  dissolution  oi 
the  firm  and  Insufficient  firm  assets,  and  pray- 
ing for  an  injunction  and  account  and  a  sale 
of  assets.  It  was  held  that  an  account  should  be 
taken,  and  the  creditor  could  be  paid  out  of  the 
share  of  any  surplus  coming  to  the  debtor  part- 
ner.    Beyan  y.  Lewis,  1  Sim.  876. 

From  all  that  this  case  shows  the  sheriff  may 
*  haye  been  endeayorlng  to  sell  and  dellyer  the 
firm  property  as  liable  to  the  execution  against 
one  member,  and  not  simply  the  interest  of  that 
member,  as  it  was  claimed  that  the  execution 
was  for  a  firm  debt,  although  the  Judgment  was 
confessed  by  one  member  only. 

Where  the  sheriff  had  taken  the  goods  upon 
execution,  and  handed  oyer  all  the  right  and  in- 
terest so  seized  of  one  partner  to  the  defendant, 
who  then  adyertlsed  the  whole  property  for 
sale,  and  proposed  to  dellyer  the  same  to  the 
purchaser,  an  Injunction  was  granted  on  a  bill 
filed  by  the  assignee  in  bankruptcy  of  the  other 
partner.  Fraser  y.  Kershaw,  2  Kay  A  J.  496, 
25  L.  T.  Ch.  N.  S.  446,  2  Jur.  N.  S.  880.  In  this 
case  the  bill  was  not  filed  until  after  the  sheriff's 
sale  of  the  debtor's  interest,  and  the  Injunction 
was  simply  to  secure  the  right  to  haye  the 
goods  sold  for  settling  the  partnership  affairs. 

Where  the  debtor  partner  died  before  the  exe- 
cution was  dellyered  to  the  sheriff,  an  injunc- 
tion was  granted '  against  the  sheriff  Intermed- 
dling with  the  partnership  estate.  Newell  y. 
Townsend,  6  Sim.  419. 

Waterman's  Eden  on  Injunctions,  8d  ed.  p. 
53,  lays  down  the  rule  that  where  a  creditor 
takes  the  interest  of  one  partner  in  execution  it 
cannot  be  made  ayaJIable  except  under  an  ac- 
count between  the  partnership  and  the  partner, 
and  the  creditor  will  be  restrained  from  pro- 
ceeding until  an  account  has  been  taken ;  citing 
Barker  y.  Goodalr,  11  Ves.  Jr.  78;  Young  y. 
Kelghly,  15  Ves.  Jr.  557 ;  Dutton  y.  Morrison,  17 
Ves.  Jr.  103. 

Maddock's  Chancery  Practice,  4th  ed.  yol.  1, 
p.  95,  lays  down  the  rule  that  if  separate  cred- 
itors proeeed  ^against  the.  partnership  property 
the  partners  may  file  a  bill  to  be  quieted  In  the 
Dossesslon  of  the  partnership  effects,  and  pray 
for  an  account  of  what  is  due  to  the  partner  so 
46  L.  R.  A. 


glylng  the  security,  and  for  an  injunction  In  the 
meantime;  citing  Taylor  y.  Fields,  15  Ves.  Jr. 
559,  note,  4  Ves.  Jr.  396 ;  Barker  y.  Goodalr,  11 
Ves.  Jr.  85. 

Gow  on  Partnership,  8d  ed.  p.  144,  makes  the 
same  statement,  citing  the  same  authorities. 

But  in  Moody  y.  Payne,  2  Johns.  Ch.  548,  the 
same  question  arose,  and  the  chancellor  said : 
*'I  do  not  know  that  this  court  has  eyer  under- 
taken to  stop  an  execution  at  law  In  such  a  fease. 
.  .  .  The  cases  referred  to  by  Mr.  Maddock 
do  not  warrant  his  conclusion  that  chancery 
stops  such  executions  by  injunction." 

1  Story's  Equity  Jurisprudence,  7th  ed.  { 
678,  approyes  the  ylew  stated  In  the  EnglUU 
text  books  aboye,  saying:  "This  seems  (uot. 
withstanding  the  doubts  suggested  by  Mr.  Chau- 
celloir  Kent)  to  be  the  true  result  oC  the  Kng- 
llsh  decisions  on  this  subject." 

e.    ABoertalning  the  interett  »old. 

It  seems  that  the  purchaser  acquiring  the  In- 
terest of  a  member  of  a  firm  on  an  execuitun 
sale  must  file  a  bill  for  an  accounting  In  order 
to  ascertain  such  Interest.  See  also  subd.  W 
supra. 

A  creditor  of  one  partner  comes  into  nothing 
more  than  an  Interest  In  the  partnership,  which 
cannot  be  tangible,  cannot  be  made  available,  or 
be  dellyered  but  under  an  account  between  the 
partnership  and  the  partner,  and  it  is  an  Item 
In  the  account  that  enough  must  be  left  for  the 
partnership  debts.  Taylor  y.  Fields,  4  Ves.  Jr. 
396.  The  court  simply  held  that  a  separate 
creditor  could  not  hold  the  property  as  against 
an  assignee  In  bankruptcy  of  the  firm.  The 
mode  of  procedure,  or  the  issues  made,  are  not 
stated  in  the  case. 

The  purchaser  is  tenant  In  common,  and 
"must  do  the  best  he  can  to  aseertain  what  the 
Interest  is."  Holmes  y.  Mentze,  4  Ad.  &  El. 
127,  5  Ney.  &  M.  563,  4  Dowl.  P.  C.  300,  1  H.  A 
W.  608. 

In  Barker  y.  Goodalr,  11  Ves.  Jr.  85,  it  Is 
questioned  whether  a  creditor  taking  a  moiety 
of  a  chattel  in  execution  may  call  for  a  sale 
of  that  chattel  and  divide  the  money,  or  whether 
this  court  would  force  on  him  the  whole  account 
oi  the  partnership,  permitting  him  to  take  only 
that  interest  which  his  debtor  would  have  been 
entitled  to  after  the  account. 

In  Parker  y.  PIstor,  3  Bos.  &  P.  288,  it  was 
said  that  the  sheriff  should  put  someone  in  pos- 
session of  the  defendant's  share  as  vendee,  and 
then  he  could  file  a  bill  In  equity  stating  that  he 
was  In  possession,  and  praying  that  the  property 
might  not  be  disposed  of  until  all  the  claims 
were  arranged. 

In  Burnell  v.  Hunt,  5  Jur.  650,  Patteson.  J.. 
said  that  the  sheriff  should  seise  the  whole  and 
sell  the  share  of  tlw  debtor  partner,  and  the 
vendee  will  then  have  to  settle  the  matter  in 
chancery. 

In  Aspinall  y.  London  ft  N.  W.  R.  Co.  11 
Hare,  325,  it  was  said  that  the  only  mode  In 
which  the  value  of  partnership  goods  seised 
upon  an  execution  against  one  partner  can  \» 
ascertained  Is  by  a  sale;  but  the  goods  cannot 
be  carried  away  without  the  accounts  being 
taken  and  the  equities  between  the  parties 
settled,  and  that  the  levy  of  an  execution  dis- 
solved the  partnership. 

An  accounting  cannot  be  had  at  law  to  ascer- 
tain the  value  of  the  Interest  'told  unless  sll 
parties  consent. 

A  court  at  law  cannot  direct  a  partnership 
account  to  be  taken  whei«  a  leyy  is  made  on  an 
execution  againat  one  of  several  partners.  Chap- 
man v.  Koops,  8  Bos.  ft  P.  289. 

In  this  case  a  reference  was  refused  to  ascer- 
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tain  the  Interest  of  the  defendant  It  was  said 
that  the  case  of  Eddie  ▼.  Davidson,  2  Dongl. 
esi,  is  essentially  different,  as  there  tiie  appli- 
cation was  made  by  the  assignee  of  one  partner 
to  have  a  moiety  of  the  proceeds  of  the  goods 
talcen.  in  execution  for  the  debt  of  the  othc'r 
partner,  but  no  objection  was  made  to  the  sale 
by  the  party  applying  or  to  an  account  being 
taken. 

A  court  of  law  cannot  order  a  settlement  of 
accounts  except  by  consent  of  all  the  parties. 
Garbett  t.  Veale,  18  L.  J.  Q.  B.  N.  S.  98,  5  Q. 

B.  408,  Day.  &  M.  458,  8  Jur.  386. 

8o,  a  creditor  cannot  maintain  an  action  for 
money  had  and  received  where  the  goods  are 
left  with  a  messenger  in  bankruptcy  on  a  flat 
against  the  firm,  and  sold  by  him.  Garbett  t. 
Veale,  13  L.  J.  Q.  B.  N.  S.  98,  5  Q.  B.  lOS,  Dar. 
Jk  M.  458,  8  Jur.  336. 

jn  Mayhew  t.  Herrick,  7  C.  B.  220,  18  L.  J. 

C.  P.  N.  S.  179,  18  Jur.  1078,  it  was  said: 
"How  can  a  court  of  law  ascertain  what  is  the 
Interest  to  be  sold,  and  what  the  equities  de- 
pending upon  an  account  of  all  the  ooueerns  of 
the  partners  for  years?'* 

A  court  of  law  will  not  stay  the  r>tum  of  the 
11.  fa.  in  order' to  take  accounts,  as  accounting 
can  only  be  done  in  a  court  of  equity.  Chapman 
▼.  Koops,  8  Bos.  ft  P.  289 ;  Parker  ▼.  Plstor  8 
Bos.  &  P.  288. 

But  in  Holmes  t.  Mentse,  4  Ad.  ft  El.  127,  5 
NeT.  ft  M.  563,  4  Dowl.  P.  C.  800,  1  H.  ft  W. 
G08,  the  court  extended  the  time  of  the  sheriff 
to  return  the  writ  until  he  was  Indemnified. 
That  was  because  the  creditor  disputed  the 
partneli|hlp. 

In  this  case  the  other  partner  had  served  no- 
tice that  the  defendant  in  the  execution  had  no 
Interest  in  the  property ;  but  that  he,  the  claim- 
ant, owned  it  exclusively. 

And  in  Eddie  v.  Davidson,  2  Dougl.  650, 
where  the  sheriff  sold  the  Arm  goods  on  a  fl. 
fa.  against  one  member,  he  was  required  to  pay 
the  other  partner  his  share  of  the  proceeds. 
But  in  this  case  there  was  no  objection  to  the 
sale,  or  to  the  account  being  taken  by  the  master. 

In  Mayhew  v.  Herrick,  7  C.  B.  220,  18  L.  J. 
C.  P.  N.  8.  170,  13  Jur.  1078,  it  was  said  that 
in  the  case  of  Eddie  v.  Davidson,  2  Dougl.  650, 
where  the  sheriff  pursued  the  course  that  was 
adopted  by  this  defendant.  It  was  held  that  if 
on  execution  against  one  ol  two  partners  the 
partnership  goods  are  taken  and  sold,  che  sheriff 
has  to  pay  over  to  the  other  his  share  of  the 
produce  proportioned  to  his  share  in  partnership 
effects.  But  that  was  disapproved  in  Waters 
V.  Taylor, *2  Ves.  ft  B.  301. 

In  Jte  Wait,  1  ^ac.  ft  W*.  600,  It  was  ssid  that 
"at  law,  somehow  or  other,  tney  now  contrive 
to  take  an  account  which  ascertains  what  is  the 
Interest  of  the  debtor." 

In  some  cases  the  execution  debtor  may  main- 
tain a  bill  for  an  accounting. ' 

So,  where  the  sheriff  levied  upon  the  Interest 
of  one  partner,  and  the  purchaser  assigned  the 
same  to  the  other  partner,  the  execution  debtor 
coiild  maintain  a  bill  against  his  partner  to  as- 
certain the  assets  at  the  time  of  the  execution, 
and  for  a  settlement.  Habershon  v.  Blurton,  1 
De  O.  ft  S.  121. 

Where  one  partner  purchases  the  interest  of 
the  other  member  at  sheriff's  sale,  and  pays 
for  the  same  out  of  the  partnership  fund,  the 
debtor  may  have  the  sale  set  aside,  and  have  an 
accounting.  Helmore  v.  Smith,  L.  R.  35  Ch. 
DIv.  436,  50  L.  J.  Ch.  N.  S.  145,  56  L.  T.  N.  S. 
72.  35  Week.  Rep.  157. 

Tlie  partner  whose  Interest  Is  not  sold  may 
also  mointain  an  action  for  an  accounting  where 
4(;  I-.  K.  A. 


his  possession  Is  infringed  upon  by  the  creditor 
or  purchaser. 

The  purchaser  of  a  moiety  in  possession  is  li- 
able to  an  action  of  account  by  the  solvent  part- 
ner against  the  other  partner  and  purchaser  to 
the  extent  that  the  partnership  goods  at  the 
time  of  the  levy  are  liable  for  the  firm  debts. 
Sklpp  V.  Harwood,  2  Swanst.  586. 

But  in  this  case  the  court  also  held  that  the 
whole  should  have  been  seized,  and  a  moiety  de- 
livered back. 

In  Waters  v.  Taylor,  2  Ves.  ft  B.  801,  the 
Lord  Chancellor  inquired  how  the  sheriff  exe- 
cutes a  writ  under  a  judgment  against  one  part- 
ner. Mr.  Cooke  (amUsuB  curiof)  said:  **The 
way  in  which  the  sheriff  executes  the  writ  In 
practice  is  by  making  a  bill  of  sale  of  the  actual 
interest."  The  Ix»rd  Chancellor:  "If  the 
courts  of  law  have  followed  courts  of  equity  )n 
giving  execution  against  partnership  effects .  I 
desire  to  have  it  understood  that  they  do  not 
appear  to  me  to  adhere  to  the  principle,  when 
they  suppose  that  the  interest  can  be  sold  be- 
fore it  has  been  ascertained  what  is  the  subject 
of  sale  and  purchase.  According  to  the  old  law 
I  mean  before  Lord  Mansfield's  time,  the  sheriff 
under  an  execution  against  partnership  effects 
took  the  undivided  share  of  the  debtor,  without 
reference  to  the  partnership  account;  but  a 
court  of  equity  would  have  set  that  right  by  tak- 
ing the  account  and  ascertaining  what  the  sher- 
iff ought  to  have  sold,  the  courts  of  law,  how- 
ever, have  now  repeatedly  laid  down  (Bachurst 
V.  Clinkard,  1  Show.  178 ;  Eddie  v.  Davidson,  2 
Dougl.  650)  that  they  will  sell  the  actual  in- 
terest of  the  partner  professing  to  execute  the 
equities  between  the  parties;  but  forgetting 
that  a  court  of  equity  ascertained  previously 
what  was  to  be  sold.  How  could  a  court  of  law 
ascertain  what  was  the  Interest  to  be  sold,  and 
what  the  equities,  depending  upon  an  account  of 
ail  the  concerns  of  the  partners  for  years." 

In  Dutton  v.  Morrison,  17  Ves.  Jr.  103,  it  was 
said  that  the  old  cases  held  that  a  creditor, 
finding  a  chattel  belonging  to  the  two,  laid  hold 
of  the  entirety  of  it  considering  it  as  belonging 
to  the  two,  and,  paying  himself  by  the  applica- 
tion of  one  half,  took  no  further  trouble.  But 
courts  ot  equity  held,  as  is  the  constant  course 
at  present,  that  upon  an  execution  against  one 
partner,  no  more  of  the  property  which  the  in- 
dividual has,  should  be  carried  into  the  partner- 
ship than  that  quantum  of  Interest  which  he 
could  extract  out  of  the  concern  of  the  part- 
nership after  all  the  accounts  were  taken. 

f.  Priority  of  esecuiiona  for  firm  debts. 

Where  a  fit  fa.  against  one\of  the  members  of 
a  firm  was  placed  In  the  sheriff's  hands,  and  be- 
fore the  sale  an  execution  was  placed  in  the 
sherliTs  hands  for  a  firm  debt  which  exhausted 
the  firm  property,  the  latter  execution  had  a 
priority,  and  the  sheriff  was  not  liable  for  re- 
turning the  first  fl.  fa.  nulla  bona.  Fllntoff  v. 
Dickson,  10  U.  C.  Q.  B.  428.  See  also  subd. 
VIII.  8upra, 

g.  Statutory  proviaiont. 

A  receiver  may  be  appointed  for  a  foreign 
firm  having  a  branch  house  In  England,  under 
partnership  act  1800,  {  23,  cl.  1.  providing  that 
a  writ  of  execution  shall  not  Issue  against  any 
partnership  property  except  on  a  Judgment 
against  the  firm,  and  cl.  2,  providing  that  on 
application  by  summons  of  any  Judgment  cred- 
itor of  a  partner,  certain  courts,  naming  them, 
may  make  an  order  charging  that  partner's  in- 
terest in  the  partnership  property  with  the  Judg- 
ment. Brown  v.  Hutchinson  1 1805 J  1  Q.  B. 
737.  64  L.  J.  Q.  B.  N.  S.  300.  I.  T. 
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*The  mere  fact  that  a  railroad  compa- 
ny' lia»  beeu  accuntomed,  on  a  vlven 
dar  In  eaclt  rreek,  to  aell  ronnd-trlp 
tickets  between  two  stations  along  its  line 
of  road  at  a  rate  of  fare  below  the  maximum 
rate  fixed  by  law,  does  not  entitle  a  person 
who  fails  to  procure  such  a  ticket  by  reason 
of  the  fact  that  the  agent  Is  absent  and  the 
ticket  office  is  closed,  to  be  carried  the  round 
trip  between  such  stations  upon  a  tender  to 
the  conductor  of  the  fare  which  the  company 
has  been  in  the  past  accustomed  to  charge. 
The  closing  of  the  ticket  office  Is  prima  facie 
evidence  that  the  company  Intended  to  aban- 
don Its  custom,  which  It  had  a  right  to  do, 
and,  in  the  absence  of  facts  showing  that  such 
was  not  Its  Intention,  such  custom  cannot  be 
relied  on  to  constitute  a  contract  of  carriage 
at  the  reduced  rate  which  the  company  was 
formerly  In  the  habit  of  charging. 

(July  20.  1809.) 

ERROR  to  the  Superior  Court  for  Ogle 
thorpe  County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful 
ejection  of  plaintiff  from  defendant'^  train. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lumpkin  A  Burnett  for  plain- 
tiff in  error. 

Mr.  Joseph  B.  Cummins,  for  defendant 
in  error: 

Where  a  company  advertises  a  round  trip 
for  one  fare,  passengers  are  chargeable  with 
notice  that  it  necessarily  implies  the  pur- 
chase of  a  special  ticket.  Where  the  passen- 
ger fails  to  get  such  ticket  owing  to  the  com- 
pany's having  none  on  sale,  and  is  carried 
one  way  by  a  conductor,  understanding  the 
circumstances,  for  half  fare,  if  he  enters  the 
train  to  return  without  a  ticket  he  must  pay 
full  fare  or  be  put  off. 

f!t.  Louis  tC-  C.  JL  Co.  v.  Carroll,  13  III. 
A  pp.  585,  cited  in  7  Rapalj^  &  Mack's  Di- 
gest of  Railway  Law,  p.  10G7,  H  77. 

The  rule  of  the  commission  has  no  appli- 
cation except  to  such  fares  as  the  commission 
prescribes.  It  does  not  require  the  ticket  of- 
fice to  be  kept  open  to  give  passengers  the 
benefit  of  such  more  favorable  rates  as  the 
railroad  company  voluntarily,  and  without 
■any  legal  obligation  to  do  so,  offers  to  its 
patrons. 

Fartee  v.  Georgia  R.  Co.  72  Ga.  347. 

Messrs.  Bryan  Cummine  and  BI.  P. 
Reese  also  for  defendant  in  error. 

•Fleadnote  by  Cobb,  J. 


Note. — For  validity  of  extra  cbfirge  for  pas- 
senger fare  when  paid  on  train,  see  Phettlplace 
v.  Northern  I*.  U.  Co.  (Wis.)  20  L.  R.  A.  483, 
and  note;  also  Coffee  v.  Louisville  A  N.  R.  Co. 
(Miss.)  45  L.  U.  A.  112. 
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Cobb,  J.J  delivered   the  opinion  of  the 
court: 

Johnson  brought  suit  against  the  Greorgia 
Railroad  Sl  Banking  Company,  alleging  in 
his  petition,  in  substance,  as  follows:  On 
October  24,  1897,  the  same  being  Sunday, 
petitioner  went  to  the  depot  of  the  defend- 
ant at  Dunlap  about  2  o'clock  in  the  after- 
noon for  the  purpose  of  purchasing  a  round- 
trip  ticket  from  that  station  to  Craw^ford, 
another  station  on  defendant's  road.  Dun- 
lap  was  a  regular  ticket  station,  "and  it  was 
the  custom  of  said  defendant  company  to 
issue  round- trip  tickets  on  Sundays  from 
said  station  of  Dunlap  to  Crawford  for  the 
sum  01  24  cents."  Petitioner,  knowing  these 
facts,  went  to  Dunlap  about  one  hour  and 
a  half  before  the  time  for  the  train  to  arrive 
upon  which  he  desired  to  take  passage,  and 
remained  there  all  the  while  and  sought  to 
procure  a  ticket ;  but  the  office  was  not  open, 
nor  was  there  any  person  there  to  sell  tickets, 
and  hence  petitioner  was  unable  to  procure 
a  ticket.  When  the  train  arrived,  about  4 
o'clock  in  the  afternoon,  he  took  passage  on 
the  same,  and  when  the  conductor  demanded 
his  fare  he  stated  to  the  conductor  that  he 
desired  to  go  to  Crawford  and  return ;  that 
he  had  endeavored  to  purchase  a  ticket  at 
Dunlap,  but  that  the  office  was  closed  and 
there  was  no  one  there  from  whom  he  could 
purchase  a  ticket ;  that  he  was  willing  to  pay 
the  regular  Sunday  round-trip  rate,  viz.,  24 
cents;  and  this  sum  he  offered  to  pay  the 
conductor,  after  having  stated  the  facts 
above  set  forth.  The  conductor  refused  to 
accept  this  sum,  and  demanded  of  petitioner 
the  regular  train  rates,  to  wit,  3  cents  a  mile. 
Petitioner  was  unable  and  declined  to  pay 
the  rate  demanded,  and  the  conductor  and 
other  agents  and  employees  of  the  defendant 
illegally  and  without  authority  of  law 
ejected  him  from  the  train.  A  number  of 
petitioner's  acquaintances  were  aboard  the 
train,  and  he  was  disgraced  and  degraded  in 
their  estimation,  and  his  feelings  were 
wounded.  Petitioner  was  on  the  train  as  a 
passenger,  as  a  matter  of  right,  and  was  de- 
porting himself  in  a  quiet  and  orderly  man- 
ner, and  was  without  fault  on  his  part.  At 
the  trial  term  the  defendant  moved  orally  to 
dismiss  the  plaintiff's  petition  on  the  ground 
that  it  set  forth  no  cause  of  action.  The 
court  sustained  the  motion  and  dismissed 
the  petition,  and  the  plaintiff  excepted. 

The  maximum  rate  at  which  the  defendant 
is,  under  the  regulations  of  the  railroad  com- 
mission of  this  state,  authorized  to  sell  tick- 
ets, is  3  cents  per  mile;  and  any  person  pre- 
senting himself  as  a  passenger  upon  one  of 
its  trains  without  a  ticket  can  be  required 
to  pay  4  cents  per  mile,  unless  the  company 
either  had  no  ticket  office  at  the  place  where 
it  received  such  passenger,  or,  having  a  tick- 
et  office,  had  failed  to  keep  the  same  open  im- 
mediately before  the  arrival  of  the  train  the 
time  required  by  the  regulations  of  the  rail- 
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road  commission,  and  thereby  the  passen- 
l^er  was  prevented  from  procuring  a  ticket. 
The  plaintifT  in  this  case,  however,  is  not 
one  who  presents  himself  upon  the  train  as 
A  passenger,  and  demands  to  be  carried  upon 
paying  the  ticket  rate  of  fare  because  he  has 
been  prevented  by  the  act  of  the  company 
from  obtaining  a  ticket  at  the  rate  of  3  cents 
per  mile.  If  that  had  been  the  case,  his  pe- 
tition would  have  set  forth  a  cause  of  action, 
as  his  expulsion  would  have  been  unauthor- 
ized. He  does  not  allege  a  refusal  of  the 
company  to  carry  him  at  the  usual  rate  of 
fare  charged  by  the  company  for  tickets. 
On  the  contrary,  his  petition  shows  that  no 
more  than  this  rate  was  demanded  of  him. 
But  he  complains  that  the  company  refused 
to  carry  him  for  a  round  trip  between  two 
stations  at  a  reduced  rate,  and  that  the  con- 
ductor, to  whom  he  tendered  a  sum  equal  to 
that  to  which  he  alleges  the  company  had  on 
formejr  Sundays  sold  round-trip  tickets  be- 
tween the  stations,  refused  to  enter  into  an 
arrangement  with  him  by  which  he  could  be 
carried  the  round  trip  for  the  sum  tendered. 
He  does  not  allege  that  there  was  any  rule 
or  regulation  of  the  company,  which  had 
been  promulgated,  declaring  that  it  would 
sell  round-trip  tickets  at  the  rate  of  fare 
which  he  claimed  it  had  been  accustomed  to 
charge.  It  is  not  alleged  that  any  notice 
was  published  in  any  way  stating  that 
round- trip  tickets  would  be  sold  either  on 
the  day  on  which  plaintiff  boarded  the  train 
or  on  any  aay.  The  allegation  is  that  "it 
was  the  custom  of  said  defendant  company 
to  issue  round-trip  tickets  on  Sundays" 
from  Dunlap  to  Crawford  and  return.  This 
is,  in  effect,  an  allegation  that  on  Sundays,  in 
the  past  (for  how  long  it  does  not  appear), 
the  defendant  had  seen  proper  to  sell  persons 
at  a  reduced  rate  round-trip  tickets  between 
these  stations.  Railroad  companies  in  this 
state  are  required  by  law  to  sell  tickets  to 
persons  desiring  to  become  passengers  for  3 
cents  per  mile,  and  it  is  made  their  duty  to 
provide  a  place  at  which  these  tickets  can  be 
procured.  If  they  fail  in  this,  such  persons 
may  nevertheless  board  the  train  and  insist 
upon  being  carried  upon  tendering  the 
amount  which  they  would  be  required  to  pay 
for  the  ticket.  This  is  all  that  the  railroad 
companies  are  compelled  to  do.  They  may, 
if  they  see  proper,  carry  a  passenger  for  a 
less  sum  than  this  rate,  but  they  are  not  com- 
pelled, to  do  so,  and  any  offer  on  their  part 
to  make  a  contract  of  carriage  for  a  less  sum 
is  entirely  voluntary.  Being  under  no  legal 
obligation  to  make  the  offer,  when  made  it 
may  be  withdrawn  at  any  time  that  the  com- 
pany sees  proper.  The  effect  of  the  alle- 
gation in  the  petition  is  that  the  defendant 
had  been  accustomed  in  the  past  to  make  of- 
fers of  this  character  on  Sundays,  and  that 
these  offers  had  been  accepted,  but  how  was 
the  offer  made?  It  clearly  appears  from  the 
petition  that  the  company  offered  to  issue  to 
persons  who  applied  at  the  ticket  office  round- 
trip  tickets  upon  payment  of  a  reduced  rate, 
so  that  the  custom  alleged  was  not  a  custom 
of  carrying  passengers  at  a  reduced  rate, 
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but  of  supplying  prospective  passengers  with 
tickets  when  they  made  application  for  the 
same  at  the  ticket  office  of  the  company. 
When  the  plaintiff  repaired  to  the  station  of 
Dunlap  on  the  day  in  qug^tion,  he  had 
knowledge,  as  is  alleged,  that  th^  ticket 
agent  at  that  office  had  been  on  duty  on  Sun- 
days, and  had«  for  a  reduced  rate  of  fare, 
sold  round-trip  tickets  between  the  stations 
named.  When  he  found  tlie  ticket  office 
closed,  and  no  agent  of  the  company  present, 
this  was  notice  to  him  that  on  this  day  the 
offer  which  the  company  had  been  accus- 
tomed to  make  in  the  past  was  withdrawn, 
and  therefore  he  had  no  right  to  enter  the 
train  unless  he  intended  to  comply  with  the 
law  requiring  him  to  pay  the  rate  of  fare 
fixed  by  the  railroad  commission.  He  had 
no  contract  with  the  company  to  carry  him 
a  round  trip  between  the  stations  at  a  lower 
rate.  He  simply  shows  that  in  the  past  the 
company  had  been  accustomed  to  make  con- 
tracts of  this  character.  Nothing  is  alleged 
in  the  petition  which  would  require  the  com- 
pany to  continue  the  practice  of  issuing 
these  round-trip  tickets  if  it  desired  to  aban- 
don the  custom,  although  the  adandonment 
might  be  for  one  day  only,  and  between  the 
two  stations  named  only.  The  selling  of  the 
round- trip  ticket  was  purely  voluntary.  The 
company  was  under  no  duty  to  the  public  or 
to  any  individual  to  sell  such  tickets.  No 
publication  or  notice  that  such  tickets 
would  be  sold  was  ever  given,  and  no  such 
ticket  was  ever  issued,  except  by  a  ticket 
agent.  The  plaintiff,  therefore,  according  to 
his  allegations,  must  have  known  that  the 
custom  upon  which  he  relied  as  his  authority 
for  boarding  the  train  did  not  justify  him  in 
taking  this  step  without  procuring  a  ticket, 
and  that  when  the  company  closed  its  ticket 
office  it  withdrew  the  offer  to  sell  at  the  re- 
duced rate. 

In  Crocker  v.  Neto  London,  W.  d  P.  R.  Co, 
24  Conn.  249,  it  appeared  that  the  company 
established  and  gave  public  notice  of  a  regu* 
lation  that  the  fare  on  their  cars  between 
two  named  stations  would  be  50  cents,  if  a 
ticket  was  procured  by  the  passenger  before 
entering  the  cars;  otherwise,  the  fare  would 
be  55  cents.  A  person  without  a  ticket  took 
a  seat  in  one  of  the  company's  cars  at  one  of 
the  stations  named,  to  go  to  the  other  sta- 
tion, and,  when  called  upon  by  the  conductor, 
offered  to  pay  50  cents  for  his  passage,  and 
refused  to  pay  any  more,  whereupon  the  con- 
ductor ejected  him  from  the  train.  Upon 
the  trial  of  an  action  brought  by  him  against 
the  company,  he  claimed  to  have  proved  that 
he  went  to  the  office  where  tickets  were  usu- 
ally sold,  at  a  reasonable  time  before  the 
train  arrived,  to  procure  a  ticket,  and  that 
the  office  was  closed  and  there  was  no  one 
from  whom  a  ticket  could  be  procured.  It 
was  held  that  the  defendant  was  under  no 
legal  obligation  to  furnish  tickets  to  carry 
passengers  between  the  stations  named  for 
less  than  65  cents  each;  that  the  regulation 
of  the  defendant  was  not  a  contract  creat- 
ing a  legal  duty,  but  a  mere  proposal,  which 
might  l^  withdrawn  at  pleasure;  that  such 
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proposal  was  withdrawn  by  the  closing  of 
the  ticket  office  and  the  retirement  of  the 
agent  therefrom.  Sandford,  J.,  in  the  opin- 
ion, says:  "But  the  plaintiff  contends  tiiat 
the  defendants,  Slaving  published  this  regu- 
lation, were  bound  to  furnish  tickets,  and  for 
that  purpose  to  keep  an  office,  and  an  agent 
in  attendance  at  all  reasonable  times.  It 
is  obvious  that  the  law,  independent  of  any 
special  contract,  imposed  no  such  duties 
upon  the  defendants.  .  .  .  That  the 
meaning  and  import  of  the  regulation  were 
what  the  plaintiff  claims  may  be  conceded; 
but  did  it,  like  a  valid  contract,  impose  upon 
the  defendants  a  legal  obligation,  from  which 
they  could  not  rec^e  at  pleasure?  Was  the 
ru(e  thus  promulgated  and  thus  construed 
a  contract?  I  think  it  was  in  the  nature  of 
a  mercantile  advertisement,  rather  than  a 
contract;  proffered  on  one  side,  to  be  closed 
by  a  mere  acceptance  on  the  other.  .  .  . 
But  suppose  that  published  rule  was  a  prof- 
fered contract,  which  miffht  be  closed  by  a 
mere  acceptance;  like  all  other  proposals, 
until  accepted,  it  might  be  withdrawn  at 
pleasure.  It  has  already  been  remarked 
that  the  defendants'  obligation  to  furnish  a 
ticket,  and  the  right  of  the  plaintiff  to  ob- 
tain one,  on  request,  if  such  right  and  obliga- 
tion existed,  must  have  had  their  foundation 
entirely  in  the  supposed  special  undertaking 
which  the  published  reflation  of  the  defend- 
ants imported ;  and  in  this  connection  it  may 
be  added  that,  independent  of  any  special 
contract,  the  whole  duty  of  the  defendants 
toward  the  plaintiff  was  to  carry  him  for  a 
reasonable  compensation  in  money.  The  de- 
fendants were  ready  to  carry  him,  but  he  re- 
fused to  pay  them  their  reasonable  com- 
pensation of  65  cents,  and  insisted  upon 
holding  them  to  their  proposition  to  furnish 
a  ticket,  or  its  equivalent  in  a  passage  at  the 
price  of  a  ticket.  His  right  to  retaip  his 
seat,  therefore,  depended,  not  on  the  com- 
mon-law obligation  of  the  carriers,  but  upon 
the  assumed  special  undertaking  of  the  de- 
fendants to  furnish  and  carry  for  a  ticket. 
.  .  .  His  claim  is  that  having,  on  his 
part,  done  everything  reauired  by  the  defend- 
ants' regulation  to  entitle  himself  to  a  tick- 
et, and  having  failed  to  obtain  one  through 
the  fault  of  the  defendants, he  has,  as  against 
them,  acquired  the  same  rights  as  if  his  ef- 
forts to  obtain  such  ticket  had  been  success- 
ful. .  .  .  The  published  regulation,  be- 
ing a  mere  proposal,  until  accepted,  imposed 
upon  the  defendants  no  legal  duty.  The 
minds  of  the  parties  not  having  met,  no  con- 
tract between  them  had  been  made.  Before 
the  plaintiff's  appearance,  the  agent  had 
closed  the  office  and  retired,  and  so  the  pro- 
posal was  withdrawn,  and  withdrawn  be- 
fore acceptance.  An  intention  or  a  readi- 
ness to  accept  an  offer  is  a  very  different 
thing  from  an  actual  acceptance.  .  .  . 
Closing  the  oflice  was  for  the  time,  at  any 
rate,  a  most  effective  withdrawal  of  the  pro- 
posal to  furnish  tickets,  and  necessarily  com- 
municated notice  of  such  withdrawal  to  the 
plaintiff."  The  decision  was  rendered  by  a 
majority  of  the  court,  two  justices  dissent> 
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ing.  The  ruling  made  by  the  majority  was 
followed  by  the  supreme  court  of  New  York 
in  the  case  of  Bordeaux  v.  Erie  R.  Co.  9 
Hun,  579, — a  decision  in  which  all  of  the 
justices  concurred, — and  the  reasoning  of 
Judge  Sandford  was  approved. 

It  seems  that  on  the  question  as  to  whether 
a  railroad  company  is  under  a  legal  obliga- 
tion to  furnish  tickets  for  a  continuous  pas- 
sage, when  it  has  established  a  r^pilation 
providing  that  the  train  rate  of  fare  shall  be 
higher  than  the  ticket  rate,  the  two  decisions 
alwve  referred  to  stand  alone  in  this  country. 
The  conclusion  reached  in  both  of  these  cases 
has  been  adversely  criticised  by  both  courts 
and  commentators.  See  notes  to  Pheiti- 
place  V.  'Northern  P.  R,  Co,  (Wis.)  20  L.  K. 
A.  483,  484;  1  Fetter,  Carr.  Pass.  260,  and 
cases  cited;  Jeffereonville  R.  Co,  v.  Rogers, 
28  Ind.  1,  5,  02  Am.  Dec.  276;  St,  Louie,  A, 
d  C.  R,  Co.  V.  Dalby,  10  HI.  353,  364 ;  Bwan 
V.  Manchester  d  L,  R.  Co,  182^  Mass.  116, 
117,  42  Am.  Rep.  432;  Du  Laurans  v.  First 
Div,  8t.  Paul  d  P.  R.  Co.  15  Minn.  40,  56, 
Gil.  20,  2  Am.  Rep.  102.  An  examination 
of  these  cases  and  comments,  however,  will 
show  that  the  criticism  arises  at  this  point: 
That,  when  a  railroad  company  sees  proper 
to  make  a  regulation  that  a  higher  rate  of 
fare  will  be  charged  persons  without  tickets 
than  those  who  have  tickets,  while  such  a 
regulation  is  reasonable,  the  further  rule  re- 
quiring conductors  to  eject  from  the  train 
persons  refusing  to  pay  loore  than  the  ticket 
rate,  when  the  omission  to  procure  the  ticket 
was  due  to  the  failure  of  the  company  to  af- 
ford an  opportunity  to  such  person  to  obtain 
a  ticket,  is  unreasonable.  It  does  seem  un- 
reasonable to  require  of  a  passenger  a  higher 
rate  of  fare,  when  he  has  done  everything  in 
his  power  to  comply  with  the  regulation  of 
the  company,  and  his  failure  to  obtain  the 
ticket  was  due  to  no  fault  whatever  on  his 
part.  This  is  undoubtedly  true  in  all  cases 
where  the  ticket  issued  would  entitle  the  pas- 
senger to  a  continuous  passage,  and  where 
the  payment  of  the  fare  to  the  conductor  on 
the  train  would  as  perfectly  accomplish  the 
result  to  be  desired  as  the  deliv^ng  of  a 
ticket  to  the  conductor.  There  seems,  how- 
ever, to  be  a  proper  distinction  to  be  drawn 
between  those  cases  where  a  single  passage 
ticket  is  required,  and  cases  where  the  com- 
pany voluntarily  agrees,  on  certain  con- 
ditions, to  sell  round- trip  tickets  at  a  rate 
of  fare  lower  than  that  usually  eharaed  for 
uie  continuous  passage  each  way.  In  the 
sale  of  round-trip  tickets  at  reduced  rates 
the  company  is  doing  two  things  which  it  is 
under  no  legal  obligation  to  do, — ^two  things 
which  are  purely  voluntary  on  its  part: 
First,  it  will  thus  give  to  the  person  pur- 
chasing such  a  ticket  a  token  which  will  en- 
able him  to  ride  as  a  passenger  upon  its 
train  both  ways  between  the  stations  named ; 
and,  second,  it  is  doing  this  for  a  sum  less 
than  the  person  purchasing  the  ticket  could 
legally  require  it  to  carry  him  for.  -Such  a 
contract  at  such  a  rate  is  one  that  is  un- 
usual, and  for  that  reason  the  duties  and 
liabilities  of  the  company  arising  out  of  the 
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proposal  to  enter  into  such  a  contract  are 
not  the  same  as  those  which  would  arise 
where  the  proposal  is  to  do  something  which 
la  usually  and  ordinarily  done  by  common 
carriers.  The  failure  to  secure  a  single- trip 
ticket  entails  little  trouble  upon  the  agents 
of  the  company,  and  causes  no  confusion  in 
the  transaction  of  the  business  of  the  com- 
pany. ■  The  passenger  can  pay  the  conductor 
the  ticket  rate  of  fare«  itho  can  then  carry 
him  to  his  destination,  or  at  least  to  the 
point  where  the  conductor  turns  the  train 
over  to  another  conductor.  Such  an  ar- 
rangement is  so  simple  that  it  does  not  seem 
other  than  reasonable  to  require  the  com- 
pany to  follow  this  plan  when  it  has  not  af- 
forded the  passenger  an  opportunity  to  pur- 
chase a  ticket.  But  how  is  it  in  regard  to 
round-trip  tickets?  Mere  payment  to  the 
conductor  on  the  outgoing  train  will  not 
supply  the  place  of  such  a  ticket.  The  pas- 
senger needs  some  evidence  that  he  has  paid 
the  fare,  in  order  to  satisfy  the  conductor 
on  the  returning  train  that  he  has  settled 
with  the  conductor  on  the  outgoing  train, 
xne  confusion  incident  to  a  system  which 
would  permit  a  passenger  to  enter  a  train 
without  a  ticket,  and  make  an  arrangement 
with  a  conductor  for  a  round  trip,  is  so  ap- 
parent that  it  will  not  be  presumed  that  it 
was  the  intention  of  the  company  to  estab- 
lish such  a  practice;  and  a  rule  requiring, 
as  a  condition  precedent  to  be  performed  be- 
fore the  passenger  is  carried,  that  he  shall 
have  purchased  a  ticket,  cannot  in  sucn  cases 
be  said  to  be  unreasonable.  Conceding  that 
the  conclusion  reached  in  the  Crocker  and 
Bordeaux  Cctses  was  not  correct  as  applied 
to  a  single-trip  ticket,  the  reasoning  of  the 
judge  is  certainly  sound  when  the  same  is 
applied  to  a  mere  custom  of  the  company  to 
sell  round-trip  tickets  between  stations  on 
its  road  at  a  reduced  rate.  In  the  present 
case  the  ticket  which  the  railroad  company 
had  been  accustomed  to  sell  was  not  the 
usual  single-passage  ticket  fixed  by  a  pub- 
lished rule  or  notice  of  the  company,  but  a 
special  round-trip  ticket,  sold  only  on  certain 
days,  and  at  a  lower  rate  than  the  usual 
tickets  were  sold.  This  we  think  was  a 
mere  voluntary  offer  to  do  something  which 
the  defendant  was  under  no  obligation  to  do, 
and  one  which  might  be  abandoned  at  any 
time,  and  the  closing  of  the  ticket  office  was 
prima  facie  evidence  of  such  abandonment. 
It  may  be  that  even  if  the  ticket  office  had 
been  open,  and  tickets  of  the  character  used 
in  the  past  had  been  on  hand,  a  mere  state- 
ment by  the  agent  that  such  tickets  would 
not  be  sold  on  that  day  would  relieve  the 
company  from  the  obligation  of  issuing  such 
a  ticket;  but  it  is  not  necessary  in  the  pres- 
ent caes  to  decide  this,  as  the  allegation  is 
that  there  was  no  agent  present  and  the  of- 
fice was  closed,  which  is  prima  facie  evidence 
that  the  company  intended  to  abandon,  for 
a  time,  at  least,  the  voluntary  undertaking 
which  it  had  assumed  in  the  past  to  furnish 
persons  who  applied  to  the  ticket  office  with 
round-trip  tickets  at  a  reduced  rate. 
Whether  or  not,  if  the  railroad  company  had 
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promulgated  a  rule  or  published  a  notice 
stating  that  tickets  at  a  reduced  rate  would 
be  sold  on  certain  days,  the  closing  of  the  of- 
fice, or  the  refusal  to  sell  such  tickets  even 
if  the  office  were  open,  would  entitle  a  person 
to  enter  the  train  and  be  received  as  a  pas- 
senger upon  tendering  the  amount  which 
would  have  been  required  to  purchase  the 
ticket  at  the  reduced  rate,  when  there  haa 
been  no  formal  withdrawal  of  the  published 
rule  or  notice,  is  a  question  not  presented  in 
this  case.  There  was  no  rule  or  notice  of 
any  character  published  in  the  present  case. 
Round-trip  tickets  had  been  sold  in  the  past 
at  a  reduced  rate.  The  railroad  company, 
in  effect,  refused  to  sell  such  tickets  on  the 
day  on  which  the  plaintiff  in  error  sought  to 
purchase  one.  We  think  it  had  a  right  to  do 
so,  and,  such  being  the  case,  the  declaration 
set  forth  no  cause  of  action,  and  was  proper- 
ly dismissed. 

We  have  not  been  able  to  find  any  case 
which  rules  the  identical  point  now  before 
us.  Only  two  cases  were  cited  by  counsel  in 
their  argument  which  bear  at  all  closely 
upon  it.  We  do  not  think  either  one  of 
these  cases  exactly  in  point.  Counsel  for  de- 
fendant in  error  cited  the  case  of  8t.  Louia 
d  C,  R,  Co.  V.  Carroll,  13  111.  App.  685.  It  was 
there  held  that,  where  a  railroad  company 
advertised  to  carry  passengers  from  several 
points  to  another  and  return  for  one  fare  for 
the  round  trip  passengers  who  desired  to 
avail  themselves  of  this  rate  were  charge- 
able with  notice  that,  when  the  round  trip 
at  one  fare  was  so  advertised,  it  was  neces- 
sarily implied  that  the  trip  could  not  be 
made  for  this  fare  unless  the  passengers  pur- 
chased the  special  ticket  provided  for  in  the 
offer.  The  facts  of  that  case  were  that  the 
plaintiff  failed,  on  application  to  the  agent 
at  the  station  at  which  she  boarded  the  train » 
to  obtain  the  ticket;  the  agent  having  none 
of  that  character  on  sale.  Upon  payment  of 
one  half  of  the  reduced  rate,  she  was  carried 
one  way  by  the  conductor,  to  whom  she  ex- 
plained the  circumstances,  and  was  advised 
by  him  to  see  the  agent  at  the  place  of  desti- 
nation about  obtaining  a  ticket  for  the  re- 
turn trip.  She  did  not  apply  to  this  agent 
at  all,  but  boarded  the  train  without  a  ticket. 
She  tendered  to  the  conductor  one-half  fare, 
which  would  have  been  the  amount  she 
would  have  had  to  pay  had  she  obtained  the 
special  ticket.  Tlie  conductor  refused  to  re- 
ceive this  amount,  on  the  ground  that  she 
did  not  have  a  ticket,  and  ejected  her  from 
the  train.  The  facts  of  that  case  are  not 
at  all  similar  to  those  in  the  present  case, 
and  the  decision  is  only  helpful  in  so  far  aa 
it  recognizes  that  where  an  offer  is  made  to 
carry  a  passenger  at  a  rate  of  fare  less  than 
the  usual  rate,  and  the  offer  is  accompanied 
with  the  statement  that  tickets  will  be  sold 
at  that  rate,  the  prospective  passengers  are 
put  on  notice  that  they  can  avail  themselves 
of  this  reduced  rate  only  by  purchasing  a 
ticket  before  they  enter  the  train.  Counsel' 
for  plaintiff  in  error  cited  the  case  of  Chi- 
cago, St.  I  J.  rf  P.  It.  Co.  V.  Orahanif  3  Ind^ 
App.  28,  29  N.  E.  170.     In  that  case  it  ap< 
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peared  that  the  railroad  company  ran  an  ex- 
cursion between  two  points,  and  prior 
thereto  advertised  by  "posters"  along  the 
line  of  road  that  the  excursion  train  would 
be  run  on  a  given  date;  stating  the  time  of 
arrival  and  departure  of  the  train  at  the 
various  stations^  and  the  fare  for  the  round 
trip.  The  plaintiff  went  to  one  of  the  sta- 
tions named  in  the  posters,  on  the  day 
named,  and  before  the  time  specified  for  the 
arrival  of  the  train,  and  endeavored  to  pro- 
cure a  round-trip  excursion  ticket,  but  could 
not  do  so«  for  the  reason  that  the  company 
had  negligently  failed  to  have  any  tickets 
of  this  character  at  that  station.  The  ex- 
cursion train  stopped  at  the  station  for  the 
purpose  of  receiving  passengers,  and  the 
plaintiiT,  being  unable  to  purchase  a  ticket, 
and  having  the  money  to  pay  the  fare  fixed 
in  the  posters,  took  passage  upon  the  train, 
supposing  that  he  could  buy  a  ticket  from 
the  conductor  in  charge  of  the  train.  The 
conductor  came  to  plaintiiT  to  collect  his  fare 
and  he  paid  to  him  05  cents,  which  was  2d 
cents  in  excess  of  the  e.xcursion  rate,  and  de- 
manded that  he  be  carried  and  returned  for 
that  amount.  The  conductor  accepted  the 
same  for  the  fare,  and  gave  plaintiff  a  re- 
ceipt. Upon  the  return  of  the  train  in  the 
evening  the  plaintiff  took  passage  to  return 
to  the  station  at  which  he  had  boarded  the 
train,  and  the  same  conductor  was  in  chargo, 
and  demanded  that  he  should  pay  fare, 
whereupon  plaintiiT  exhibited  to  him  his  re- 
ceipt for  the  fare  which  had  been  paid,  and 
refused  to  pay  any  more,  but  the  conductor 
stopped  the  train  and  expelled  plaintiiT 
therefrom.  A  demurrer  to  the  complaint, 
which  set  up  the  above  facts,  was  overruled, 
and  this  judgment  was  aflirmed;  it  being 
held  that  a  carrier  may  run  an  excursion 
train  at  reduced  rates,  and  require  passen- 
gers to  purchase  tickets,  as  a  condition  upon 
which  they  obtain  the  benefit  of  such  rates, 
and  it  may  enforce  such  rule  against  all  who 
by  their  own  fault  fail  to  comply  with  it, 
i)ut  that  If  a  passenger,  through  the  fault  of 
the  carrier^  is  unable  to  procure  a  ticket,  he 
may  take  passage  upon  the  train,  and  upon 
payment  of  the  excursion  rate  he  will  be  en- 
titled to  all  of  the  rights  that  a  ticket  would 
atford  him.  The  difference  between  this  case 
■and  the  present  one  is  apparent.  The  pub- 
lished notice  of  the  railroad  company  was 
that  on  the  date  nanMd  a  train  would  be  run 
from  the  station  at  which  the  plaintiff 
boarded  it  to  another  station,  to  which  all 
persons  who  paid  a  given  rate  would  be 
carried ;  the  notice,  in  effect,  saying  that  the 
company  would  provide  means  for  supply- 
ing such  persons  with  tickets.  Therefore, 
when  the  plaintiff  presented  himself  at  the 
time  and  place  fixed  in  the  poster,  and  the 
company  failed  to  provide  means  for  supply- 
ing him  with  a  ticket,  it  was  held  that  he 
liad  a  right  to  board  the  train.  .  Whether  or 
not  we  would  reach  this  conclusion  in  a 
-similar  case  it  is  not  necessary  to  now  deter- 
mine. For  the  reasons  given  above,  we 
think  the  ruling  made  in  that  case  is  not  ap- 
plicable to  the  case  now  before  us.  The  rul- 
<6  L.  R.  A. 


ing  made  in  the  Graham  Case  was  followed 
by  the  same  court  in  Cleveland,  C,  C.  d  8t, 
L.  R.  Co,  V.  Beckett,  11  Ind.  App.  547,  39  N. 
£.  429,  in  which  one  judge  dissented. 
Judgment  affirmed. 

All  the  Justices  concur. 


Lewis  MORRIS,  Admr.,  etc.,  of  Hudson  Ry- 
lands,  Plff.  in  Err,, 

V. 

GEORGIA  LOAN,  SAVINGS,  k  BANKING 
COMPANY  et  al. 


( 


Ga. 
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*1.  A  creditor  of  a  person  havlnir  liln 
life  limnrecl,  who  take*  an  aMslirn- 
nient  of  the  policy  to  secure  his  debt.  Is 
ODly  entitled  to  retain,  after  collection  of  the 
policy,  such  an  amount  as  is  sufficient  to  pay 
the  debt,  together  with  all  advances  the  cred- 
itor has  made  to  keep  the  policy  In  force.  If 
a  t>alance  remalus,  the  payees  named  In  the 
p6llcy  are  entitled  to  receive  It.  Accordingly, 
where  the  amount  of  the  debt  la  in  Issue,  it 
must  be  ascertained,  like  any  other  question  of 
fact,  by  the  verdict  of  a  Jury. 

2.  IVliere  an  IndlTldnal  hnn  an  Interent 
in  a  promissory  note  ^trlilch  lie  kno^rn 
Drnu  firlven  tvlthoat  consideration,  and 
such  Individual,  as  cashier  of  a  bank,  having 
full  authority  and  control  of  the  discounts  of 
the  bank,  without  reference  to,  or  consulta' 
tion  with,  any  othej*  officer  of  the  bank,  dis- 
counts such  note  with  the  funds  of  the  bank, 
the  latter  Is  not  a  bona  fide  purchaser  of 
the  note  without  notice.  If  It  ratifies  the 
act  of  Its  officer,  and  claims  title  to  the  note. 
It  must  take  It  subject  to  the  knowledge  which 
the  officer  who  discounted  It  had  at  the  time, 
(a)  It  was  error  to  have  granted  a  nonsuit 
In  this  case,  there  being  evidence  from  which 
the  Jury  might  have  found  a  verdict  for  the 
plaintiff. 

(October  25,  1809.) 

IjlRROR  to  the  City  Court  of  Atlanta  to 
J  review  a  judcrment  in  favor  of  defend- 
ants in  an  action  brought  to  recover  the  bal- 
ance of  the  proceeds  of  a  life  insurance  poli- 
cy which  defendants  had  collected  to  satisfy 
a  claim  against  plaintiff's  intestate.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arnold  Sc  Arnold,  for  plaintiff 
in  error: 

If  it  wan  the  intention  by  the  transaction 
to  assign  the  policy  to  Cassin,  and  to  allow 

^Ilesdnotes  by  Lfttlb,  J. 

Note. — As  to  creditor's  rights  In  proceeds  of 
life-Insurance  policy,  see  also  Rlttler  v.  Smith 
(Md.)  2  L.  R.  A.  844,  and  note;  Brown  v.  Bal- 
four (Minn.)  12  L.  R.  A.  873;  Ulrlch  ▼.  Reln- 
oehl  (Pa.)  13  L.  R.  A.  433,  and  note;  Hays  v. 
Lapeyre  (La.)  35  L.  R.  A.  647;  Exchange  Bank 
V.  Lob  (Ga.)  44  L.  R.  A.  872 :  Fisher  t.  Donovan 
(Neb.)  44  L.  R.  A.  388;  Roberts  t.  Wlnton 
(Tenn.)  41  L.  R.  A.  275;  Carson  v.  VIcksburg 
Bank  (Miss.)  87  L.  R.  A.  559. 

As  to  who  are  legal  representatives  within 
the  meaning  of  a  life-insurance  policy,  see  note 
to  Rose  T.  Wortham  (Tenn.)  80  <L.  R.  A.  609. 
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him  to  collect  it  as  an  apparent  creditor,  the 
transaction  was  purely  speculative  and  gam- 
ing, and  as  3uch  void. 

Wamock  v.  Davis,  104  U.  S.  776,  26  L.  ed. 
924;  Cammack  v.  LeuHs,  15  Wall.  643,  21  L. 
«d.  244. 

So  far  as  Cassin  was  concerned,  he  ac- 
quired no  title  to  the  policy,  and  no  right  to 
collect  the  note,  because  the  transaction  was 
void  as  against  the  policy  of  the  law. 

Laramore  v.  Bank  of  Americus,  69  Ga.  722. 

Cassin  could  convey  to  the  Georgia  Loan, 
Savings,  &  Banking  Company  no  greater  title 
than  he  had. 

Notice  in  Cassin  of  the  illegality  of  the 
traBsaction  was  clearly  notice  to  the  bank. 

Brobstoi^  V.  Penniman,  97  Ga.  527,  25  S. 
E.  350. 

Messrs.  Doraey>  Brewster,  ft  Howell^ 
for  defendants  in  error : 

If  there  existed  no  consideration  passing 
from  the  payees  to  the  maker,  then  the  law 
will,  and  should,  presume  the  note  was  in- 
tended as  an  accommodation  paper. 

Being  an  accommodation  paper,  the  law  re- 
quires no  consideration  as  between  the  mak- 
er and  the  payees,  but  the  consideration 
arises  out  of  the  credit  extended  to  the 
payees  by  its  discount. 

Farrar  v.  Bank  of  New  York,  90  Ga.  331, 
17  S.  E.  87;  1  Am.  k  Eng.  Enc.  Law,  2d  ed. 
p.  360. 

One  who  has  in  good  faith  taken  an  ac- 
commodation bill  or  note  before  maturity, 
for  value,  in  the  regular  course  of  business, 
may  enforce  it  against  prior  accommodation 
parties,  whether  accepters,  drawers,  makers, 
or  indorsers,  although  he  knew  when  he  re- 
ceived it  that  it  was  an  accommodation  pa- 
per. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  360;  Far- 
rar V.  Bank  of  New  York,  90  Ga.  331,  17  S. 
E.  87. 

If  the  theory  of  the  plaintiff  in  error  be 
correct  as  to  the  origin  of  this  note,  and  the 
scheme  which  CaRsin  is  charged  with  having 
engineered  be  true,  then  the  bank  is  not 
chargeable  with  any  notice  or  knowledge  of 
Cassin,  and  if  it  discounted  the  note  before 
due  and  foi  a  valuable  consideration,  the  law 
will  not  impute  to  it  the  knowledge  of  Cas- 
sin. 

Notice  to  an  agent  while  acting  within  the 
ecope  of  his  authority,  and  in  regard  to  a 
matter  over  which  his  authority  extends,  is 
notice  to  his  principal,  resting  upon  the  duty 
of  disclosure  by  the  former  to  the  latter  of 
all  material  facts  coming  to  his  knowledge 
with  reference  to  the  subject  of  his  agency, 
and  upon  the  presumption  that  he  has  dis- 
charged that  duty. 

Casco  Nat.  Bank  v.  Clark,  139  N.  Y.  307. 
34  N.  E.  908;  Hyatt  v.  Clark,  118  N.  Y.  563, 
23  N.  E.  891. 

Where  the  agent  has  no  legal  right  to 
disclose  a  fact  to  his  principal  or  he  is  en- 
gaged in  a  Hcheme  to  defraud  his  principal, 
the  presumption  does  not  prevail,  because  he 
cannot,  in  reason,  be  presumed  to  have  dis- 
closed that  which  it  was  his  duty  to  keep  se- 
cret: or  that  which  would  expose  and  defeat 
his  ifvaudulent  purpose. 
4G  L.  R.  A. 


Henry  v.  Allen,  161  N.  Y.  1,  36  L.  R.  A. 
658,  45  N.  E.  355 ;  Shipman  v.  Bank  of  the 
State,  126  N.  Y.  318,  12  L.  R.  A.  791,  27  N. 
E.  371;  Benedict  v.  Arnoux,  154  N.  Y.  715, 
49  N.  E.  326;  Welsh  v.  German  American 
Bank,  73  N.  Y.  424,  29  Am.  Rep.  175 ;  Find' 
ley  V.  Cowles,  93  Iowa,  389,  61  N.  W.  998; 
Mvllens  v.  Bank  of  Monroe,  76  Iowa,  089,  37 
N.  W.  954;  First  Nat.  Bank  v.  Gifford,  47 
Iowa,  575;  Innerarity  v.  Merchants*  Nat. 
Bank,  139  Mass.  332,  1  N.  E.  282,  52  Am. 
Rep.  710;  Atlantic  Nat.  Bank  v.  Harris,  118 
Mass.  147 ;  Loring  v.  Brodie,  134  Mass.  453 ; 
National  Security  Bank  v.  Cushman,  121 
Mass.  490;  Allen  v.  South  Boston  R.  Co.  150 
Mass.  200,  5  L.  R.  A.  716,  22  N.  E.  917 ;  Cor- 
coran V.  Snou)  Cattle  Co.  151  Mass.  74,  23  N. 
E.  727;  Dillaway  v.  Butler,  13S  Mass.  479; 
Gunster  v.  Scanton  Illuminating,  H.  de  P.  Co. 
181  Pa.  327,  37  Atl.  550;  Millward-CUff 
Cracker  Co's  Estate,  161  Pa.  157,  28  Atl. 
1072;  Atlantic  Cotton  Mills  v.  Indian  Or- 
chard Mills,  147  Mass.  273,  17  N.  E.  496; 
First  Nat.  Bank  v.  New  Milford,  36  Conn. 
93;  First  Nat.  Bank  v.  Foots,  12  Utah,  157, 
42  Pac.  205;  h'cad  v.  Doak,  22  U.  S.  A  pp. 
069,  sub  nom.  Thomson- Houston  Electric  Co. 
V.  Capitol  Electric  Co.  66  Fed.  Rep.  344,  12 
C.  C.  A.  643;  Jungk  v.  Reed,  12  Utah,  196, 
42  Pac.  292;  Frenkel  v.  Hudson,  82  Ala.  158, 
60  Am.  Rep.  730,  2  So.  758;  Wells,  F.  d  Go's 
Exp.  Co.  V.  Walker  (N.  M.)  64  Pac.  875; 
American  Surety  Co.  v.  Pauly,  170  U.  S.  150, 
42  L.  ed.  983, 18  Sup.  Ct.  Rep.  552 ;  First  Nat, 
Bank  v.  Briggs,  70  Vt.  594,  41  Atl.  680; 
Barnes  v.  Trenton  Gaslight  Co.  27  N.  J.  Eq. 
33 ;  Winchester  V.  Baltimore  de  8.  R.  Co.  4  Md. 
231 ;  Davis  Improved  Wrought  Iron  Wagon 
Wheel  Co.  v.  Daois  Wrought  Iron  Wagon  Co. 
20  Fed.  Rep.  699;  Third  Nat.  Bank  v.  Harri- 
son, 10  Fed.  Rep.  243;  Kennedy  v.  Green,  3 
Myl,  &  K.  099;  Cave  v.  Cave,  L.  R.  15  Ch. 
Div.  639 ;  Re  European  Bank,  L.  R.  5  Ch. 
358;  Re  Marseilles  Extension  R.  Co.  L.  R.  7 
Ch.  161 ;  Stratton  v.  Allen,  16  N.  J.  Eq.  229; 
First  Nat.  Bank  v.  Christopher,  40  N.  J.  Ij, 
435,  29  Am.  Rep.  262 ;  Wickersham  v.  Chica- 
go Zinc  Co.  18  Kan.  481,  20  Am.  Rep.  784; 
Seneca  County  Bank  v.  Neass,  5  Denio,  330; 
Stevenson  v.  Bay  City,  26  Mich.  44;  Weisser 
V.  Denison,  10  N.  Y.  68,  61  Am.  Dec.  731 ; 
Western  Mortg.  «€  Invest.  Co.  v.  Ganzer,  23 
U.  S.  App.  008,  63  Fed.  Rep.  647,  11  C.  C.  A. 
371;  Kettlewell  v.  Watson,  L.  R.  21  Ch.  Div. 
707 ;  Mechem,  Agency,  §  721 ;  Pom.  Eq.  Jur. 
§  675;  Hudson  v.  Randolph,  23  U.  S.  App. 
681,  66  Fed.  Rep.  216,  13  C.  C.  A.  402;  De 
Kay  V.  Hackensack  Water  Co.  38  N.  J.  Eq. 
158;  Savannah  Bank  d  T.  Co.  v.  Hartridge, 
IZ  Ga.  223;  Merchants  Nat.  Bank  v.  Demere, 
92  Ga.  735,  19  S.  E.  38;  Fidelity  d  C.  Co.  v. 
Gate  City  Nat.  Bank,  97  Ga.  634,  33  L.  R. 
A.  821,  25  S.  E.  392;  Fishkill  Sav.  Inst.  v. 
Bostwick,  19  Hun,  354;  Dillaway  v.  Butler, 
135  Mass.  479. 

Idttle,  J.,  delivered  the  opinion  of  the 
court: 

Morris,  as  administrator  of  Ragland,  in- 
stituted an  action  against  Cassin,  Purtell, 
and  the  Georgia  Loan,  Savings,  &  Banking 
Company,  a  corporation  doing  business  in 
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the  city  of  Atlanta,  to  recover  the  sum  of 
$4,656.31,  with  interest,  which  he  claims  the 
defendants  to  be  due  to  him  under  the  fol- 
lowing alleged  facta:     In  May,  1895,  Rag- 
land  procured  from  the  Connecticut  Mutual 
Life  Insurance  Company  a  policy  of  insur- 
ance upon  his  own  life  for  the  sum  of  $5,000, 
on  which  the  annual  premium  was  $103.15. 
The  premiums  were  payable  quarterly,  and 
Ragland  paid  such  premiums  as  were  due 
on  May  27  and  August  27,  1895.     Being  un- 
able to  continue  the  payment  of  the  premi- 
ums, Cassin  and  Purtell  agreed  to  advance 
to  him  the  amounts  necessary  to  pay  the 
same  as  they  became  due,  and,  to- secure  pay- 
ment of  the  amount  so  advanced,  Ragland 
assigned  the  policy  to  Cassin  and  Purtell, 
who  required  and  received  of  Ragland  his 
promissory  note,  dated  December  11,  1805, 
tor  $4,300  principal,  to  become  due  one  year 
after  date.    This  pretended  debt  was  ficti- 
tious, except  as  to  the  premiums  advanced  by 
Cassin  and  Purtell.     At  the  time  of  these 
transactions,  Cassin  was  the  cashier  of  the 
defendant  banking  company.     After  the  exe- 
cution of  the  note,  Cassin  and  Purtell   in- 
dorsed it  in  blank,  and  made  a  pretended 
transfer  of  it  to  the  defendant  the  banking 
company,  which  took  the  same  with  notice  of 
its  character.     On  November  5,  1890,  Cassin 
and  Purtell  also  transferred  the  policy  of  in- 
surance to  the  bsmking  conpany.    A  8lM>rt 
time   thereafter   Ragland   died.     Cassin,  ac 
cashier  of  the  banking  company,  made  out 
and  forwarded  proofs  of  death,  and  on  the 
31st  day  of  December,  1890,  the  insurance 
company  paid  to  the  banking  company  the 
face  value  of  the  policy  ($5,000),  which  was 
consented  to  by  the  plaintiff  in  error  under 
notice    that    he,    as    administrator,  would 
claim  from  the  banking  company  the  amount 
BO  paid,  less  what  had  been  advanced  to  Rag- 
land by  Cassin  and  Purtell.     Of  the  $5,000 
the  banking  company  retained  $4,063.11,  and 
$309.89  was  received  by  Ragland's  adminis- 
trator.    By   the  terms   of   the   policy,   the 
amount  insured  was  payable  to  the  represen- 
tatives of  Ragland,  and  the  only  claim  that 
Caf^sin  and  Purtell  and  the  banking  company 
have  on  the  fund  is  the  amount  of  one  pre- 
mium, $100.     No  services  were  rendered,  ac- 
cepted, or  contracted  for  from  Cassin,  Pur- 
tell, or  the  banking  company.     Defendants 
answered,  admitting  certain  allegations,  and 
denying  others,  which  raised  an  issue  as  to 
the  good  faiih  of  the  defendants  in  taking  the 
note  and  assignment  of  the  policy.     It  was 
also  admitted  that  Cassin  was  cashier  of  the 
defendant  banking  company.     On  the  trial, 
the  policy  of  insurance  was  introduced  in 
evidence,  being  for  the  sum  of  $5,000,  dated 
May  27.  1805,  providing  for  an  annual  pre- 
mium of  $103.16,  insuring  the  life  of  Hud- 
son E.  Ragland,  and  payable  to  his  executors, 
administrators,  or  assigns,  and  containing 
other  stipulations  not  necessary  to  be  enu- 
merated. To  this  policy  was  attached  certain 
assignments, — one  from  H.  E.  Ragland  to  II. 
A.  Cassin  and  J.  H.  Purtell,  dated  Decem- 
ber 11,  1805,  consideration  $5;  the  second; 
by  Cassin  and  Purtell  to  the  banking  com- 
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pany,  reciting  a  consideration  of  $4,609.60. 
Certain  letters  were  also  iptroduced,  written 
by  the  insurance  company  to  Cassin  in  1896, 
acknowledging  the  receipt  from  the  latter  of 
two  payments  of  $26.55  for  premiums  on  the 
policy  of  insurance  and  of  copy  of  assign- 
ment of  the  policy,  and,  later,  of  the  receipt 
of  the  policy  with  releases  duly  executed. 

The  oral  testimony  was,  briefly  stated,  as. 
follows:     Mr.  Felder,  one  of  the  counsel  for 
the  plaintiff  in  error,  testified  that  he  knew 
Ragland,  who  was  stenographer  for  the  wit- 
ness's firm.     Ragland  died  about  December. 
1806.  He  received  from  $25  to  $30  per  month 
for  his  services  as  a  stenographer.     He  waii 
very  poor,  and  witness  never  saw  any  sign:^ 
of  his  having  any  large  amount  of  money  at 
any  time.     He  had  no  visible  property  up  to 
the  date  of  his  death.    There  was  no  evi- 
dence of  his  having  any  more  money  than 
what  he  received  from  his  salary.     Witness'^ 
firm  had  an  ofKce  in  the  building  known  a» 
'Temple   Court."    The    defendant    bankin;:; 
company,    Cassin,    and    Purtell    were  just 
across    the    street.     Purtell   had   an    ollici» 
which  was  either  connected  with  some  com- 
pany that  Cassin  was  following  or  in  the 
back  room  of  the  bank  building.     Cassin  bad' 
an  office  designated  by  the  sign  '*Cashier," 
the  bank  business  being  immediately  in  rear 
of  it.     "I  went  over  to  see  Cassin  to  talk 
with  htm  atout  this  matter  of  insuranHfr.     l 
knew  him  very  well.     Purtell  was  present 
on  one  occasion.     We  had  prepared  the  pe- 
tition in  this  suit.     I  said  to  Cassin  that  t 
supposed  he  did  not  desire  the  petition  filed  : 
that,  as  a  matter  of  course,  he  did  not  lot 
Ragland  have  the  money,  and  I  did  not  think 
he  could  insist  on  keeping  it.     I  told  him  he 
was  not  entitled  to  anything  more  out  of  the 
policy  than  he  put  into  it       He  said    he 
thought  he  was;  that  he  was  entitled  to  it 
without  reference  to  the  amount  of  money 
he  put  in  the  policy;  and  said  he  was  going 
to  contend  for  it,  or  words  to  that  effect.     I 
said,  'Cassin,  you  didn't  put  into  this  policy 
any  more  money  than    the    premiums  ad- 
vanced.'   He  said  either  he  or  Purtell  or  both 
had  given  Ragland  something  additional — 
$25  or  $30 — above  the  premium.     I  told  him 
that  if  he  could  stand  the  suit  we  could,  and 
that  I  would  file  the  petition.     He  then  asked 
me  to  wait  until- the  next  day,  so  that,  he 
could   see  a  lawyer,  and  get  advice  as  to 
whether  or  not  they  could  hold  the  money. 
I  did  not  call  again  but  as  sent  for,  and  Cas- 
sin said  that  he  had  discussed  the  matter 
with  Purtell,  and  they  had  been  advised  that 
they  had  a  right,  without  reference  to  the 
amount  of  money  advanced  to  Ragland,  to> 
keep  the  whole  proceeds  of  the  policy.     He 
did  not  mention  paying  anything  except  the 
premium  and  a  small  amount  of  $25  or  $30. 
I  told  him  that  any  claim  that  he  let  Rag- 
land have  any  money  was  absurd,  and  he  ad- 
mitted it.     The  conversation  occurred  in  the 
office  of  the  Georgia  Loan,  Savings,  &  Bank- 
ing Company.    No  one  else  was  present,  and. 
no  one  higher  in  authority  than  Cassin.  Cas- 
sin  represented   the   bank, — ^was   acting   as^ 
cashier."     Witness  further  stated  that  the- 


1899 


Morris  v.  Georoia  Loak,  Bayings,  &i  Banking  Co. 


609 


ocrasion  of  his  visit  was  to  see  both  Cassin 
and  the  bank.     His  understanding  was  that 
-Cassin  was  the  baftk.     Had  been  there  sever- 
-4il  times,  and  had  never  seen  anyone  else  do- 
ing anything.     *'Cassin  or'  Purtell  told  me 
they  had  transferred  the  policy  to  the  bank 
for  a  valuable  consideration."    The  conver- 
nation  was  after  the  death  of  Ragland  and 
Xh*i  money  had  been  collected.     Itagland  was 
not  a  robust,  vigorous  roan.     He  was  a  very 
«mall,  delicate  young  man.     Harrington  tes- 
tified that  he  was  security  on  the  bond  of 
Morris  as  administrator.     He  went  to  the 
bank  at  difTerent  times  with,  and  also  with- 
out, Morris.     Whenever  he  went  there,  Cas- 
sin represented  the  bank.    No  one  else  acted 
on  behalf  of  the  bank  in  paying  the  money, 
or  claimed  to  be  interested  for  the  bank,  ex- 
cept Cassin.    No  one  seemed  to  be  over  him 
or  to  have  charge  of  him  on    the    subject. 
'"When  I  went  there  Cassin  said  he  would 
pay  the  difference  between  the  note  and  the 
policy,  and  that -was  all  he  would  do.     I  in- 
<<)uireid  of  him  about  the  note,  and  how  he 
oame  to  obtain  it,  and  he  gave  me  to  under- 
«tand  that  I  need  not  pry  into  his  business. 
I  asked  him  how  the  boy  [Ragland]  came  to 
^ivc  him  the  note.    He  said,  *The  note  will 
«peak  for  itself.'    That  was  in  the  place  of 
business  of   the   bank."     Moyers    testified: 
''Knew  Cassin,  and  had  some  knowledge  of 
the  Georgia  Loan.  Savings,  &  Banking  Com- 
pany, and  some  dealings  with  it.     Since  I 
have  known   the  company,  Cassin   was    in 
«hargp  of  it,  so  far  as  I  could  see  and  know. 
Have  known  it  for  eight  or  nine  years.  They 
xrere  originally  in  an  upstairs  room  at  the 
corner  of  Alabama  and    Whitehall.     Cassin 
was  in  charge.     They  then  removed  to  the 
•corner  of  Lloyd  and  Alabama.     Casain  still 
bad  charge,  so  far  as  I  know.     From  there 
they  moved  to  24  South  Pryor.     My  office 
was  in  the  adjoining  building.     I  saw  that 
place  of  business  repeatedly  during  the  day, 
Jind.  so  far  as  I  could  know,  see,  and  judge, 
Cassin  was  in  charge  of  it  then.     I  did  not 
know  of  anyone  else  having  active  control 
of   affairs.     Had    many    business    dealin^rs 
with  the  bank.     Cassin  acted  in  its  behalf, 
and  I  recall  no  transaction  I  ever  had  with 
it  that  he  did  not  immediately  act.     Knew 
fiome  of   the   directors.     Knew  Grant,   who 
was  president,  when  he  first  got  acquainted 
with   the  institution.     Also  knew  Gress  by 
sight."     Witness  does  not  mean  to  say  that 
Cassin  was  the  owner  of  the  bank,  but  the 
^'big  boss."  so  far  as  his  conduct  was  con- 
cerned.    Smith   testified:     Was    related   to 
Kagland  by  marriage.     He  died  aboUt  Sep- 
tember,  1S9C.     Had   no   property,    and    no 
means  and  no  income,  except  his  salary  as 
stenographer,  that  witness  knew.     Gress  tes- 
tified:    That  he  was  president  of  the  Geor- 
l^a  Loan.  Savings,  &  Banking  Company  in 
1895   and    1896.     Cassin   was    the    cashier. 
Witness  took  no  part  with  Cassin  and  Pur- 
tell in  getting  the  note  and  insurance  policy 
from  Ragland.     Had  nothing  to  do  with  dis- 
counting the  note.     Was  out  of    the  city. 
Knew-  the  paper  was  in  there,  but  did  not 
know  whose  it  was.     He  found  it  afterwards 
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in  the  assets  of  the  bank,  before  it  was  due. 
''We  had  papers  on  a  large  number  of  borrow- 
ers." Did  not  know  anything  about  the  peo- 
ple. 

Tills  evidence  being  submitted,  defendants 
moved  for  a  nonsuit.  The  plaintiff  then  of- 
fered to  amend  his  petition  by  averring  that 
the  note  of  $4,300  was  given  by  Ragland  for 
an  advance  of  $100,  and  that  $4,194  of  the 
sum  was  ubury,  and  that  the  bank  is  affected 
with  notice  thereof.  The  amendment  was 
objected  to,  disallowed  by  the  court,  and  a 
judgment  was  then  rendered  granting  a  non- 
suit in  the  case,  to  which  the  plaintiff  ex- 
cepted. An  exception  is  also  taken  to  the  re- 
fusal of  the.  court  to  require  the  defendant 
banking  company  to  produce  its  books  un- 
der a  subpoena  duces  tecum. 

1.  It  is  insisted  on  the  part  of  tha  plaintiff 
in  error  that  there  was  evidence  before  the 
court  which  would  have  authorized  the  jury 
to  have  found  that,  having  made  a  valid  con- 
tract of  insurance  on  his  life,  payable  to  his 
executors,  administrators,  and  assigns,  Rag- 
land was  induced  by  the  two  defendants, 
Cassin  and  Purtell,  to  transfer  and  assign 
the  policy  to  them  for  a  consideration  of 
$25  or  $30  in  addition  to  the  payment  of  cer- 
tain subsequent  premiums  as  they  fell  due, 
and  that  the  note  of  $4,300  delivered  by 
Ragland  to  the  assignees  was  really  without 
any  consideration,  and  made  as  a  cover  to 
conceal  the  nakedness  of  the  transfer.  An 
examination  of  the  evidence  contained  in  the 
record  shows  that  the  policy  was  issued  to 
Rogland  on  May  27,  1895,  and  that  the  as- 
signment of  the  |K)licy  to  Cassin  and  Purtell 
was  made  on  December  11,  1895,  more  than 
six  months  thereafter.  It  does  not  appear 
that  Cnssin  paid  any  premiums  until  May 
subsequent  to  the  assignment,  and,  for  aught 
that  appears  in  the  record,  the  policy  evi- 
dences a  good  and  valid  contract  insuring 
the  life  of  Rasrland.  If  it  be  true  that  there 
was  no  consideration  for  the  note  of  $4,300 
and  that  the  same  was  executed  and  deliv- 
ered by  Ragland  only  for  the  purpose  of 
enabling  the  assignees  to  claim  the  entire 
amount  of  the  policy,  it  must  fail  to  accom- 
plish that  result;  for,  as  a  matter  of  law,  an 
assignment  of  a  policy  of  life  insurance  to  a 
creditor  by  the  insured,  and  for  the  purpose 
of  securing  his  indebtedness,  is  valid  only 
in  the  amount  of  the  debt  and  the  expense 
incurred  by  the  creditor  in  keeping  up  the 
policy.  In  2  May,  Ins.  §  459a,  it  is  said: 
"A  creditor's  claim  upon  the  proceeds  of  in- 
surance intended  to  secure  the  debt  should  go 
no  further  than  indemnity,  and  all  beyond 
the  debt,  premiums,  and  expenses  should  go 
to  the  debtor  and  his  representative,  or  re- 
main with  the  company,  according  as  the  in- 
surance is  upon  life  or  on  property."  And 
in  13  Am.  &  £ng.  Enc.  Law,  1st  ed.  p.  648,  it 
is  declared,  on  the  authority  of  adjudicated 
cases  cited,  that,  "where  the  assignment  is 
for  the  purpose  of  securing  a  creditor,  al- 
though he  is  entitled  to  recover  the  face  of 
the  policy,  he  cannot  hold  what  is  not  nec- 
essary for  his  indenmity.  The  legal  repre- 
sentatives of  the  debtor  will  be  entitled  to 
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the  balance."  A  case  which  Bcenis  directly 
in  point  is  that  of  Cammuclc  v.  Letoia,  15 
Wall.  643,  21  L.  ed.  244,  where  it  appeared 
that  L.  was  indebted  to  G.  in  the  sum  of  $70, 
and,  at  G.'s  suggestion,  L.  took  out  a  policy 
on  his  life  for  $3,000,  for  which  0.  paid  the 
premium.  Immediately  after  the  policy  was 
issued  L.  gave  to  C.  a  note  for  $3,000,  and 
assigned  to  him  the  policy  of  insurance.  A 
short  time  thereafter  L.  died,  and  the  widow 
filed  a  bill  to  recover  the  amount  of  the  pol- 
icy, or,  rather,  such  a  part  of  it  as  she  had 
not  theretofore  received.  In  delivering  the 
opinion  of  the  court,  Mr.  Justice  Miller  said : 
"We  think  that  Cammack  could,  in  equity 
and  good  conscience,  only  hold  the  policy  as 
security  for  what  Lewis  owed  him  when  it 
wafl  assigned  and  such  advances  as  he  might 
afterwards  make  on  account  of  it,  and  that 
the  assignment  of  the  policy  to  him  was  only 
valid  to  that  extent."  See,  also,  the  case  of 
Exchange  Bank  v.  Loh,  104  Ga.  446,  44  L.  R. 
A.  372,' 31  S.  E.  459,  where  this  court  held 
that  a  crniitor  has,  for  the  purpose  of  in- 
demnifying himself  against  loss,  and  for  no 
other,  an  insurable  interest  in  the  life  of  his 
debtor,  and  that  the  insurance  will  be  avail- 
able to  the  creditor  to  no  greater  extent  than 
the  amount  of  his  insurable  interest  at  the 
time  the  insurance  was  effected,  viz.,  the 
amount  of  the  then  existing  indebtedness. 
So  that  if  it  be  true  that,  at  the  time  he  exe- 
cuted and  delivered  the  promissory  note  for 
$4,300  and  assigned  the  policy  of  insurance 
to  Cassin  and  Purtell,  Ragland  was  in  fact 
a  debtor  to  the  assignees  in  an  amount  less 
than  the  face  of  the  policy,  the  effect  of  the 
assignment  was  to  vest  in  the  assignees  title 
to  so  much  of  the  fund  collected  as  equaled 
•  the  amount  of  the  true  indebtedness.  The  or- 
iginal contract  of  insurance  made  the  execu- 
tors and  administrators  of  Ragland.  as  well 
as  his  assigns,  the  payees  of  the  policy,  and 
after  pa3rment  of  the  debt  his  assignment 
secured  the  administrator  would  in  law  be 
entitled  to  have  the  balance.  But  it  is  urged 
that,  even  if  the  note  was  without  considera- 
tion, the  inference  is  legally  irresistible  that 
the  purpose  of  the  parties  in  the  execution 
of  the  note  and  the  assignment  of  the  policy 
of  insurance  was  an  accommodation.  How 
this  is  we,  of  course,  do  not  know.  Only  a 
jury,  under  proper  instructions,  should  de- 
termine that  fact. 

2.  It  is  further  insisted  by  counsel  for  de- 
fendant in  error  that  the  evidence  showed 
that  the  banking  company  was  a  bona  fide 
holder  of  the  note  and  transferee  of  the  pol- 
icy  of  insurance  for  value,  before  due,  and 
that  fact  precludes  a  recovery  by  the  admin- 
istrator. A  bona  fide  holder  of  a  negotiable 
promissory  note,  receiving  the  same  before 
due,  tor  value,  is  protected  against  a  plea  of 
falure  of  consideration.  But  the  subject- 
matter  of  the  present  action  is  to  recover 
from  the  defendants  a  sum  of  money,  which 
it  is  alleged  they  collected,  and  which  belongs 
to  the  plaintiff.  The  collection  of  the 
money,  and  its  retention  by  the  defendants, 
cannot  be  based  on  the  fact  that  they  are  in- 
nooent  holders  of  a  promissory  note  of  the 
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insured,  received  before  due,  for  value.    The 
money  for  which  suit  was  brought  did  nol 
come  into  the  hands  of  the  defendants  as  the 
proceeds  of  any  negotiable  instrument,  and 
their  right  to  collect  the  policy,  and  to  hold 
the  amount  as  payment  of  the  note,  depends 
upon  the  assignment  of  the  policy,  and  not 
upon  the  manner   in   which  they  hold  tho 
note.     A  policy  of  insurance  is  a  contract 
which  is  not  negotiable,  but  is  assignable, 
and   the  law  which   protects  the  bona  fide 
holder  of  a  negotiable  promissory  note,  wheu 
received  before  due  and  for  value,  in  no  sense 
applies  to  the  transfer  or  assignment  of  a 
contract  of  insurance.     Unless  the  assignor 
has  a  right  or  interest  in  the  contract  which 
he  is  capable  of  assigning,  the  assignee  takes 
nothing  by  the  assignment,  and  that  he  has 
such  right  and  interest  the  assignee  must  de* 
termine  at  his  peril.     "A  policy  of  insur- 
ance is  assignable  as  well  absolutely  as  by 
way  of  mortgage  or  pledge  to  secure  a  debt." 
It  is  a  "chose  in  action,  governed  by  the  same 
principles  applicable  to  other  agreements  in- 
volving pecuniary  obligations."     Bliss,  Ins. 
§  328.     Being  a  chose  in  action,  a  contra ot 
of  this  character  may  be  assigned  so  as  to 
vest  the  title  in  the  assignee,  but  the  latter 
takes  it  subject  to  the  equities  existing  be- 
tween the  assignor  and  debtor  at  the  time  of 
the  assignment.     Civ.  Code,  §  3077.     How- 
ever, we  are  not  disposed  to  omit  from  our 
consideration  the  important  legal  question 
on  which  the  parties  are  at  issue,  and  which 
must  ultimately  control  the  disposition  of 
the  fund  arising  from  the  collection  of  the 
policy    of    insurance.     It    is    contended    by 
counsel  for  the  plaintiff  in  error  that  if  the 
note  given  by  Ragland  was  without  consider- 
ation, and  received  by  the  payees  as  a  cover 
under  which  they  might  hold  the  policy  by 
transfer,  the  knowledge  of  Cassin,  one  of  the 
payees,  of  the  character  of  the  note,  must  be 
imputed  to  the  bank  of  which  he  was  cashier. 
This  contention  is  denied  by  counsel  for  the 
defendants  in  error,  who  insists  that,  even  if 
the  theory  of  the  plaintiff  in  error  be  cor- 
rect as  to  the  origin  of  this  note,  and  the 
scheme  which  Cassin  is  charged  with  having 
engineered   be   true,   then   the  bank  is  not 
chargeable  with  any  notice  or  knowledge  of 
Cassin;  that,  if  it  discounted  the  note  before 
due  and   for  a  valuable  consideration,  the 
law  will  not  impute  to  it  the  knowledge  of 
Cassin.  •  Assuming,  for  the  sake  of  the  argu- 
ment,  that  the  note  at  its  execution  was 
without  consideration,  invalid,  and  part  of  a 
scheme  to  defraud,  it  becomes  important  to 
ascertain  what  business  relation  Cassin,  one 
of  the  payees,  bore  to  the  banking  company, 
and  in  what  manner  the  note  was  negotiated. 
One  of  the  witnesses  testified  that  he  had 
known  the  banking  company  for  eight  or 
nine  years;   that  Cassin  was  apparently  in 
charge  of  affairs;  that  witness  knew  of  no- 
one  else  having  active  control  of  affairs  be- 
sides Cassin ;  that  witness  had  a  great  many 
business  dealings  with  the  bank;  that  Cassiir 
acted  for  the  bank  wlMnever  such  dealing* 
were  had,  and  he  does  not  recall  any  transac- 
tion ever  had  with  the  bank  where  Cassin  did 
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not  act.  The  president  of  the  bank  testified 
that  he  knew  nothing  about  any  of  the  notes, 
or  any  of  the  parties  to  any  of  the  bank 
notes,  and  had  nothing  to  do  with  the  dis- 
counting of  them;  that  he  was  out  of  the 
city  when  Ragland's  note  was  discounted; 
that  he  afterwards  found  it  in  the  assets  of 
the  bank.  For  aught  that  appears  in  the 
lecord,  no  other  officer  of  the  bank  ever 
knew  of,  or  had  anything  to  do  with,  the 
note  of  Ragland  and  the  policy  of  insurance 
until  after  the  former  was  discounted  and 
the  latter  transferred.  Therefore  what  was 
done  for  the  bank  was  done  by  Cassin  with- 
out consultation.  .\nd  just  here  we  may 
call  attention  to  the  fact  of  the  difference 
which  existed  in  the  manner  of  conducting 
the  business  of  this  banking  company  and 
that  of  ordinary  banks  of  discount.  Usu- 
ally, in  the  latter,  the  question  of  discount- 
ing paper  comes  before  the  board  of  directors 
or  a  committee,  and  the  cashier  is  but  the 
executive  officer  to  carry  out  their  decision. 
His  duties  are  ordinarily  strictly  execu- 
tive. It  is,  however,  nevertheless  true  that, 
beyond  his  inherent  powers,  the  cashier  may 
be  authorized  to  act  for  the  bank  by  the 
organic  law,  by  action  of  the  stockholders. 
by  a  vote  of  the  board,  by  usage,  and  tacit 
approval  (1  Morse,  Banks,  §  165) ;  and,  if  it 
be  assumed  in  this  case  that  the  duties  in- 
herent in  the  office  of  cashier  do  not  fix  the 
status  of  Cassin  as  such  officer  of  the  bank 
for  the  discounting  of  commercial  paper  as 
would  make  the  bank  chargeable  with  n 
notice  to  him,  the  evidence  fully  warrants 
the  conclusion  that  he  in  fact,  by  permission 
of  those  interested  in  the  bank,  did  exercise 
those  duties,  and  that  no  one  else  did.  Our 
Civil  Code  (§  3027)  declares  that  notice  to 
the  agent  of  any  matter  connected  with  his 
agency  is  notice  to  the  principal ;  and,  under 
this  established  rule  of  law,  it  is  insisted 
that,  when  Cassin  represented  the  bank  and 
discounted  the  note  of  Ragland  payable  to 
himself  and  Purtcll,  he  did  it  as  the  agent  of 
the  bank,  and  with  full  knowledge  at  that 
time  that  it  was  entirely  without  considera- 
tion; and  that,  therefore,  the  bank  is  not  a 
bona  fide  holder  without  notice.  While  con- 
ceding the  general  rule,  counsel  for  the  de- 
fendants in  error  insists  that  it  is.  qualified 
by  a  well-recognized  exception,  and  th&t  the 
true  rule  is  clearly  set  out  in  the  opinion  in 
the  case  of  Benedict  v.AmouWy  154  N.  Y.715, 
40  N.  E.  330,  «»  follows:  "So  long  as  the 
agent  acts  within  the  scope  of  his  employ- 
ment, in  good  faith,  for  the  interest  of  hU 
principal,  he  is  presumed  to  have  disclosed  to 
his  principal  all  the  facts  that  come  to  his 
knowledge  as  agent;  but  just  as  soon  as  the 
agent  forms  the  purpose  of  dealing  with  his 
principal's  property  for  his  own  benefit  and 
advantage,  or  for  the  benefit  and  advantage 
of  other  persons  who  are  opposed  in  interest, 
he  ceases  in  fact  to  be  an  agent  acting  in 
good  faith  for  the  interest  of  his  principal, 
and  his  action  thereafter  based  upon  such 
purpose  is  deemed  to  be  in  fraud  of  Ui<> 
rights  of  his  principal,  and  the  presumption  ' 
40  L.  R.  A. 


that  he  has  disclosed  all  the  facts  that  have 
come  to  his  knowledge  no  longer  prevails." 

We  are  not  prepared  to  admit  that  where 
the  agent  has  notice  the  doctrine  of  implied 
notice  to  the  principal  rests  alone  on  the  pre- 
sumption that  the  agent  will  disclose  his 
knowledge  to  his  principle.*  Many  adjudi- 
cated cases  place  it  there,  others  do  not,  and 
we  shall  take  occasion  presently  to  cite  some 
of  the  latter,  and  present  some  of  the  rea- 
sons why  the  Amonx  Case,  154  N.  Y.  715, 
49  N.  K.  330,  falls  short  in  settling  the  rule 
applicable  to  the  case  at  bar.  We  may  say 
here  that  we  find  it  impracticable  to  review 
in  detail  the  many  interesting  and  pertinent 
cases  cited  by  counsel  for  defendant  in  error. 
Necessarily,  in  stating  the  reasons  which  im-» 
pel  our  conclusions,  we,  to  some  extent. at 
least,  discuss  the  principles  which  they  enun- 
ciate. Taking  the  rule  of  constructive 
notice  as  stated  in  our  Code  to  be  fully  es- 
tablished, B.nd  considering,  in  connection 
therewith,  the  exception  to  this  general  rule 
urged  by  counsel,  we  call  attention  to 
the  view  of  Judge  Story  as  expressed  in  his 
work  on  Agency  (§140).  He  says:  "No- 
tice of  facts  to  an  agent  is  constructive  no- 
tice thereof  to  the  principal  himself,  where 
it  arises  from,  or  is  at  the  time  connected 
with,  the  subject-matter  of  his  agency;  for, 
upon  general  principles  of  public  policy,  it 
is  presumed  that  the  agent  has  communicat- 
ed such  facts  to  the  principal ;  and,  if  he  has 
not,  still  the  principal,  having  intrusted  the 
agent  with  the  particular  business,  the  other 
party  has  a  right  to  deem  his  acts  and  knowl- 
edge obligatory  upon  the  principal;  other- 
wise, the  neglect  of  the  agent,  whether  de- 
signed or  undesigned  might  operate  most  in-* 
juriously  to  the  rights  and  interests  of  such 
party."  In  discussing  the  duty  of  the  agent 
to  communicate  the  knowledge  which  he  has 
to  the  principal.  Mr.  Wade,  in  his  treatise 
on  the  Law  of  Notice  (|  690)  says:  "The 
rcFtriction  of  the  rule  to  cases  where  there 
is  a  probability  that  the  agent  will  communi- 
cate the  knowledge  seems  to  have  had  its 
origin  in  a  total  misapprehension  of  the  pur- 
poses for  which  the  rule  was  established.  It 
tends  to  defeat  the  application  of  the  doc- 
trine to  cases  where  it  is  most  essential  in 
the  promotion  of  good  faith  and  fair  deal- 
ing;" and  cites  the  following  cases  as  an  ex- 
ample: A  solicitor  acted*  for  both  parties 
in  preparing  a  deed  which  contained  a  cove- 
nant against  prior  encumbrances.  The 
same  solicitor  had  previously  prepared  a 
mortgage  on  the  identical  property.  The 
court  held  that  the  fact  that  the  solicitor  was 
employed  by  the  party  whose  interest  it  was 
to  conceal  the  prior  mortgage  was  sufficient 
evidence  that  it  was  concealed  from  the  prin- 
cipal, and  he  was  therefore  unaffected  by  the 
knowledge  of  his  agent.  Further  referring 
to  this  case,  the  author  says:  "Jjcaving  out 
of  con.«*i deration  the  probable  event  of  its  be- 
ing utterly  impossible  for  the  agent  to  com- 
municate the  knowledge  in  time,  the  case 
cited  above  fairly  illustrates  the  danger  of 
resting  the  rule  upon  the  presumption  that 
the   agent   communicates   the  knowledge  of 
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which  he  is  possessed,  unless  such  presump- 
tion is  conclusive.  The  doctrine  announced 
in  this  case  is  against  the  weight  of  author- 
ity, both  in  England  and  in  this  country." 
Again,  thift  author,  in  §  6836,  declares,  upon 
authority,  that^  "a  corporation  will  always 
be  affected  when  the  notice  comes  to  it 
through  an  officer  within  whose  special  line 
of  duty  the  matter  in  question  lies;"  and 
that  "the  cashier  of  a  bank  is  the  particular 
officer  who  has  charge  of  the  ordinary  busi- 
ness of  the  bank,  and  for  this  reason  notice 
of  facts  affecting  its  business  will  bind  the 
corporation."  In  treating  of  the  effect  of 
notice  to  directors  and  other  officers  of  a  cor- 
poration, the  same  author,  in  §  683a,  de- 
clares: "And  where  he  [the  officer]  acts  for 
the  corporation  in  the  transaction  of  the 
business  in  respect  to  which  it  is  sought  to 
charge  it  with  notice,  as  where  he,  as  one  of 
the  board  of  directors,  authorizes  the  dis' 
count  of  a  note  procured  by  fraud,  of  which 
ho  had  notice,  tne  bank  would  be  bound  as 
though  his  knowledge  had  been  communicated 
to  the  entire  board.  When  the  fact  in  question 
comes  to  the  knowledge  of  a  director  or  other 
officer  when  he  is  making  authorized  official 
inquiry,  or  is  otherwise  engaged  officially  for 
his  principal,  it  can  be  of  no  consequence  that 
he  fails  to  communicate  it,"  citing  National 
Scmrity  Bank  v.  Cushmanf  121  Mass.  490; 
Bank  of  United  States  v.  Davis,  2  Hill,  454; 
Faitners  d  C.  Bank  v.  Payne,  25  Conn.  444, 
68  Am.  Dec.  362 ;  Neto  York  d  N.  H.  R.  Co. 
V.  Schuyler,  34  N.  Y.  30 ;  Marshall  v.  Colum- 
hian  Mut.  F.  Ins.  Co.  27  N.  H.  157.  Mr. 
Pomeroy,  in  the  second  volume  of  his  Equity 
Jurisprudence  (§  666),  after  declaring  that 
the  rule  which  we  arc  considering  alike  in- 
cludes and  applies  to  the  positive  informa- 
tion or  knowledge  obtained  or  possessed  by 
the  agent  in  the  transaction,  and  to  actual 
or  constructive  notice  communicated  to  him 
therein,  sa^'^s:  "The  rationale  of  the  rule 
has  been  differently  stated  by  different 
judges.  By  some,  it  has  been  rested  entirely 
upon  the  presumption  of  an  actual  communi- 
cation between  the  agent  and  his  principal; 
by  others,  upon  the  legal  conception  that  for 
many  purposes  the  agent  and  principal  are 
regarded  as  one." 

We  admit  the  existence  of  many  adjudi- 
cated cases  which  seemingly  support  the  con- 
tention of  the  defendants  in  error  as  to  tho 
exception  to  the  general  rule  under  which 
they  claim  that  the  banking  company  is  en- 
tilled  to  hold  the  note  of  Ragland  freed  from 
any  implied  notice  of  Cassin's  fraud,  if  such 
there  be.  But  a  distinction  must  be  drawn 
in  these  cases  between  the  exception  and  the 
rule.  We  concede  it  to  be  a  sound  proposi- 
tion that  where  nn  officer  or  agent  of  the  cor- 
poration, as  a  party  in  interest,  for  himself 
deals  with  the  corporation,  the  latter  is  not 
charged  with  notice  of  the  information  pos- 
sessed by  such  oHlcer  or  agent  so  dealing,  but 
it  is  \>ecause  in  such  a  transaction  the  as- 
sumed agent  is  in  reality  the  adverse  party, 
and  is  not  to  be  treated  in  so  dealing  as  an 
agent  of  the  corporation  at  all;  and  many, 
if  not  a  majority,  of  the  cases  which  an- 
40  L.  R.  A. 


nounce  the  doctrine  that,  when  the  agent  hot 
an  interest  in  the  transaction  which  would 
be  prejudiced  by  the  disclosure  of  the  infor- 
mation, the  presumption  of  its  conununica- 
tion  does  not  prevail,  will  be  found  to  be 
where  the  agent  or  officer  acts  in  his  indi- 
vidual capacity,  and  treats  with  some  other 
officer  or  agent  of  the  corporation.  In  these 
cases  the  two  parties  to  the  contract  are  the 
corporation  and  the  individual  who  happens 
to  be  an  officer  of  the  corporation,  but  acting 
in  the  prosecution  in  his  individual  capacity. 
But  the  principle  involved  in  those  cases 
cannot  be  fully  applicable  to  a  case  where 
one  party,  having  knowledge  of  the  invalidi- 
ty of  a  paper  of  which  he  is  the  ostensiblu 
owner,  discounts  it  in  a  bank  of  which  he  \» 
the  duly-authorized  agent,  and  is  himself  the 
only  actor  for  the  bank,  and  by  his  act  ena- 
bles the  bank  to  collect  and  retain  the  pro- 
ceeds of  such  paper,  against  the  rights  of  the 
true  owner.  In  such  a  transaction,  he  is 
either  the  agent  of  the  bank  to  discount  the 
paper,  or  he  is  not.  If  he  is  not,  then  thci 
discounting  was  illegal,  and  the  owner  is  en- 
titled to  it  or  its  proceeds.  If  he  is  the 
agent  of  the  bank,  and  the  facts  insisted  on 
here  existed,  his  action  would  be  a  fraud  up- 
on the  rights  of  the  owner,  of  which  the 
bank  cannot  take  advantage.  In  the  case  of 
First  Nat.  Bank  v.  New  Milford,  36  Conn. 
03,  it  appeared  that  Conklin  was  at  the  same 
time  treasurer  of  the  town  and  cashier  of  the 
bank ;  that  he  took  $3,000  from  the  bank  for 
his  own  use,  and  executed  a  note  to  it  for 
the  amount  as  treasurer  pf  the  town,  he  hav- 
ing been  allowed  and  accufltomed  to  make 
loans  for  the  bank  without  consulting  the 
directors.  The  money  he  received  was  put 
to  his  personal  use.  None  of  the  officials  of 
the  town  knew  of  the  existence  of  the  note 
until  afterwards,  when  the  defalcations  of 
C.  became  public.  At  the  date  of  the  noto 
the  town  was  not  in  need  of  money.  On  the 
question  of  the  knowledge  of  the  bank  the 
court  in  that  case  said:  "If  Conklin,  as 
agent  of  the  town,  had  applied  to  the  direct- 
ors for  a  loan,  offering  the  note,  and  telling 
them  that  he  had  drawn  it,  not  for  the  bene- 
fit of  the  town,  but  for  his  own  benefit,  with- 
out consulting  the  officers  of  the  town,  and 
when  there  was  a  sufficient  supply  of  money 
in  the  treasury,  it  must  be  conceded  that  the 
board  would  in  making  the  loan  have  been 
partioeps  crvminis  in  the  fraud,  and  the  bank 
could  not  recover.  .  .  .  We  cannot  per- 
ceive that  that  case  would  differ  from  this. 
The  contract,  if  any  was  made,  was  made  by 
Conklin  on  behalf  of  the  bank.  No  other 
mind  but  his  met  the  mind  of  the  agent  of 
the  town  in  making  the  contract.  He,  as 
agent  of  the  bank,  had  full  knowledge,  there- 
fore, of  the  fraud ;  and  now  the  bank,  if  they 
ratify  his  contract  and  confirm  his  agency, 
must  accept  his  knowledge  and  be  bound  by 
it,  precisely  as  if  the  loan  had  been  made  and 
the  knowledge  had  by  the  board  of  direct* 
ors."  The  supreme  court  of  New  Hampshire 
has  ruled  that  if  one  without  authority  as- 
sume to  act  as  the  a^nt  of  another,  and  the 
latter  take  the  benefit  of  the  unauthorized 
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act  by  claiming  righto  under  it,  or  otherwise 
ratifying  the  acto  of  his  self -appointed 
agent,  he  must  take  such  benefit  with  notice 
of  such  matters  as  appear  to  have  been  with- 
in the  knowledge  and  recollection  of  the 
agent  at  the  time  of  the  transaction.  Hovey 
y,  Blanchard,  13  N.  H.  146.  And  it  seems 
to  be  established  that,  where  one  is  an  officer 
of  two  corporations  which  have  business 
transactions  with  each  other,  his  knowled^ 
cannot  be  attributed  to  either  corporation  m 
a  matter  in  which  he  did  not  represent  it. 
If  he  did  represent  one  or  both,  nis  action 
would  be  binding,  and  his  knowledge  would 
attach  to  the  one  represented.  Smith  v. 
Farrell,  66  Mo.  App.  14.  See  also  First  Nat, 
Bank  v.  Dunhar,  118  111.  625,  9  N.  E.  186; 
Farmers*  d  T,  Bank  v.  Kimball  Mill,  Co,  1 
8.  D.  388,  47  K.  W.  402 ;  Bank  of  United 
States  V.  Davis,  2  Hill,  461 ;  H olden  v.  New 
York  d  E,  Bank,  72  N.  Y.  286 ;  Webb  v.  Chran^ 
iieviUe  Mfg,.  Co,  11  S.  C.396,  32  Am.Rep.  479. 
In  a  case  reported  in  134  Mass.  (Loring  v. 
Brodie,  134  Mass.  453),  it  appeared  that  B., 
as  trustee,  held  certain  trust  funds ;  that,  as 
an  individual,  he  owned  a  bank.  F.  was  the 
cashier  of  the  bank,  and  was  also  agent  ol 
B.  F.,  as  agent,  was  in  possession  of  cer- 
tain moneys  belonging  to  B.'s  trust  fund,  and 
wrongfully  paid  the  same  in  discharge  of  a 
private  indebtedness  which  B.  owed  the 
bank,  either  to  himself  as  cashier  or  to  the 
teller.  On  a  bill  filed  by  the  cestui  que 
trust,  the  court  ruled  that  the  bank  must  re- 
store the  money ;  that  F.'s  knowledge  was  the 
knowledge  of  tiie  bank ;  that  the  bank  could 
not  receive  the  trust  funds  except  charged 
with  the  knowledge  that  the  cashier  had 
and  subject  to  the  responsibilities  which 
that  involved,  and  said :  ''If  Fuller  was  the 
instrument  of  Brodie  in  committing  a  fraud 
on  the  bank  by  imlawfully  transferring  to  it 
the  securities  of  another,  whether  he  con- 
cealed this  fact  or  not,  the  bank  could  not 
take  the  securities  from  his  hands  or  hold 
them  in  its  custody,  except  with  the  knowl- 
edge he  had.  The  only  authority  the  bank 
could  have  to  hold  or  sell  them  was  under 
the  contract  made  by  or  through  Fuller,  ito 
cashier."  In  the  case  of  Davis  Improved 
Wrought  Iron  Wagon  Wheel  Co.  v.  Davis 
Wrought  Iron  Wagon  Co,  20  Fed.  Rep.  699, 
where  the  transaction  was  had  between  one 
who  was  an  oflicer  with  other  agents  of  the 
corporation,  two  propositions  are  discussed 
and  decided  which  refer  to  the  distinction 
above  suggested.  The  first  is  that  "a  cor- 
poration is  charged  with  notice  of  facto 
Known  to  a  director  who  is  an  active  agent 


of  the  corporation  in  the  transaction  affected 
by  his  knowledge,  although  he  acquired  his 
Imowledge  unofficially."  The  second  is  that 
"a  corporation  is  not  charged  with  notice  ol 
facto  Imown  to  ito  officer  or  agent  in  a  trans- 
action between  him  and  the  corporation  in 
which  he  is  acting  for  himself,  and  not  for 
the  corporation."  In  the  case  of  Brohston 
V.  Penntman,  97  Ga.  527,  25  S.  E.  350,  it  ap- 
peared that  three  persons  formed  a  partner- 
ship. Two  of  the  three  were,  respectively, 
president  and  cashier  of  a  bank.  The  two 
persons  holding  said  offices,  without  the 
knowledge  of  the  third,  executed  and  deliv- 
ered to  the  bank  in  which  they  were  officers 
a  promissory  note,  in  the  name  of  the  part- 
nership, to  raise  a  sum  of  money  which  they 
had  agreed  to  put  in  the  partnership  bu8i-> 
ness.  It  was  held  that  the  knowledge  of  the 
president  and  cashier  of  the  facto  mentioned 
was  the  knowledge  of  the  bank  itoelf,  and,  in 
a  suit  on  the  note  so  given,  it  was  held  for 
that  reason  that  the  &nk  was  not  entitled 
to  recover  against  the  partnership.  See  also 
Holden  v.  New  York  d  E,  Bank,  72  N.  Y. 
286;  FishkUl  8av,  Inst,  v.  BostuHok,  19  Hun, 
354.  It  was  held  in  the  case  of  Millward' 
Cliff  Cracker  Co,'s  Estate,  161  Pa.  157, 28  Atl. 
1072,  that '*the  fraud  of  a  bank  president  in 
contriving  and  negotiating  in  his  bank  fraud- 
ulent notes  of  a  corporation,  for  his  own  use, 
imputes  Imowledge  to  the  bank,  and  it  has 
no  claim  against  the  corporation."  It  is  our 
opinion  that,  under  the  evidence  submitted, 
a  jury  would  have  been  authorized  to  find 
that  the  insurance  policy  was  a  good  and 
valid  contract;  that  the  execution  of  the 
promissory  note  and  the  transfer  of  the  poli- 
cy of  insurance  by  Ragland  to  Cassin  and 
Purtoll  were  without  consideration  and  in 
fraud  of  the  payees  of  the  policy,  the  execu- 
tors and  Administrators  of  Ragland;  and 
that  the  defendant  banking  company  took  the 
note  and  the  transfer  of  the  policy  of  insur- 
ance with  the  knowledge  of  Cassin  that  the 
same  was  fraudulent  and  without  considera* 
tion.  We  do  not,  of  course,  mean  te  be  un- 
derstood as  intimating  that  these  facto  are 
conclusively  estoblish^  by  the  evidence,  but 
only  that  a  jury  could,  under  the  evidence, 
have  found  them  to  be  true,  and,  if  they  had, 
the  plaintiff  in  the  action  would  have  been 
entitled  to  recover. 

The  court,  having  granted  a  nonsuit,  there- 
by refusing  to  permit  the  jury  to  render  a 
verdict  under  the  evidence  in  the  case,  com- 
mitted error,  and  the  judgment  is  reversed. 

All  the  Justices  concur. 
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Charlotte  J.  GORRELL 

17. 

GREENSBORO    WATER    SUPPLY    COM- 
PANY, Appt, 

(124  N.  C.  828.) 
Bre«4Sl&  by  a  crater  eompanT'  off  a  eon- 


tract  with  a  elty  to  anpplsr  crater  suffl* 
cient  to  protect  the  Inhabitanti  against  loss 
by  fire  entitles  a  citizen  whose  property  Is 
bnmed  In  consequence  thereof  to  sue  as  a 
party  In  Interest. 

(Faircloth,  Oh.  J.,  and  Furohes,  J,,  dissent.) 
(April  4,  1809.) 


NOTi. — ^As  to  the  right  of  action  of  an  in- 
dividual for  damages  to  property  caused  by  the 
lack  of  an  adequate  public  watar-suDDly,  see 
46  L.  R.  A.  33 


note  to  Howsmon  v.  Trenton  Water  Co.  (Mo.) 
28  L.  R.  A.  146;  also  Springfield  F.  &  M.  Ins. 
Co.  V.  Keesevllle  (N.  Y.)  80  L.  R.  A.  660. 
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North  Cabolina  Supbexb  Court. 


APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Guilford  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  hold  defendant  liable  for  the  losses  caused 
by  fire  for  the  extinffuishment  of  which  de- 
fendant neglected  to  furnish  an  adequate  wa- 
ter supply.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Klnc  ft  Kimliall,  for  appellant: 

Plaintiff  makes  no  averment  of  perform- 
ance on  the  part  of  the  city,  one  of  the  par- 
ties to  the  contract  through  which  plaintiff 
endeavors  to  impose  an  obligation  to  her  by 
the  defendant. 

Boyett  V.  Brastocll,  72  N.  C.  260;  Ducker 
v.  Cochrane,  92  N.  C.  697. 

When  a  city  makes  a  contract  with  a  wa- 
ter company  to  furnish  water  to  extinguish 
fires,  there  is  no  privity  of  contract  between 
such  company  and  the  residents  of  the  city, 
and  the  latter,  therefore,  caimot  recover  of 
the  company  for  damages  reaultinff  from  a 
breach  of  its  contract,  though  one  of 'die  stip- 
ulations of  the  contract  is  that  the  company 
will  pay  all  damages  that  may  accrue  to  any 
citizen  of  the  city  by  reason  of  the  failure 
on  the  part  of  the  company  to  supply  a  suffi- 
cient amount  of  water,  or  a  failure  to  sup- 
ply water  at  a  proper  time,  or  by  reason  of 
any  other  negligence. 

Moit  V.  Ohenyvdle  Water  d  Mfg.  Co.  48 
Kan.  12.  16  L.  R.  A.  375,  28  Pac.  989;  29 
Am.  &  Eng.  Enc.  Law,  p.  21;  Atkinson  v. 
Newcastle  d  0.  Waterworks  Co.  L.  R.  2 
Exch.  Div.  441. 

The  want  of  privity  in  the  contract  debars 
an  individual  citizen  from  suing  in  the  case 
of  contract  between  a  water  company  and 
a  municipal  corporation,  although  the  con- 
tract contains  a  clause  to  the  effect  that 
should  said  company,  for  lack  of  water  sup- 
ply or  other  cause,  except  providential  or  un- 
avoidable accident,  fail  to  furnish  a  reason- 
able supply  of  water  to  extinguish  any  fire, 
then  it  shall  be  liable  for  all  damages  occa^ 
sioned  by  such  failure  or  negligence. 

Bush  V.  Artesian  Hot  d  Cold  Water  Co. 
(Idaho)  43  Pac.  70;  Hotosmon  v.  Trenton 
Water  Co.  119  Mo.  304,  23  L.  R.  A.  146.  24 
8.  W.  784;  Anderson  v.  Fitzgerald,  21  Fed. 
Rep.  294;  Mott  v.  Cherryvale  Water  d  Mfg. 
Co.  48  Kan.  12,  15  L.  R.  A.  375,  28  Pac.  989 ; 
Fowler  v.  Athens  City  Waterworks  Co.  83 
Oa.  219,  9  8.  E.  673;  Foster  v.  Lookout  Wa- 
ter Co.  3  Lea,  42. 

The  petition  does  not  allege  or  show  any 
privity  of  contract  between  plaintiff  and 
defendant.  Plaintiff  is  a  stranger,  and  the 
mere  fact  that  she  may  receive  benefits 
therefrom,  in  the  protection  of  her  property, 
in  connection  with  other  persons  whose  prop- 
erty is  similarly  sit-uated,  does  not  make  her 
a  party  to  the  contract  and  create  a  privity 
between  her  and  the  defendant. 

Davis  V.  Clinton  Waterworks  Co.  54  Iowa, 
69,  6  N.  W.  126;  Bush  v.  Artesian  Hot  d 
Cold  Water  Co.  (Idaho)  43  Pac.  70;  Becker 
V.  Keokuk  Waterworks,  79  Iowa,  419,  44  N. 
W.  694;  Clark  v.  Des  Moines,  19  Iowa,  212; 
McPherson  v.  Foster,  43  Iowa,  67,  22  Am. 
Rep.  215;  Jones,  Neg.  Mun.  Corp.  §  31; 
House  V.  Houston  Waterworks  Co,  (Tex. 
46  L.  R.  A. 


Civ.  App.)  22  8.  W.  277;  Fitch  y.  Beymauf 
Water  Co.  139  Ind.  214,  37  N.  E.  982;  Fer- 
ris V.  Carson  Water  Co.  16  Nev.  44,  40  Am. 
Rep.  486. 

No  cause  of  action  in  tort  arises  out  of 
a  breach  of  a  duty  created  by  contract^  un- 
less there  is  some  privity  of  contract  between 
the.  defendant  aiid  the  person  injured. 

Beizer  v.  Kingsland  d  D.  Mfg.  Co.  110  Mo. 
605, 15  L.  R.  A.  821,  19  S.  W.  630;  Morehead 
V.  Wriston,  73  N.  C.  398;  Peacock  v.  Will- 
ianis,  98  N.  C.  324;  Woodcock  v.  Bostic,  118 
N.  C.  827,  24  8.  E.  362;  BHtton  v.  Qreen 
Bay  d  Ft.  H,  Waterworks  Co.  81  Wis.  48, 
51  N.  W.  84;  Eaton  v.  Fairhury  Waterworks 
Co.  37  Neb.  546,  21  L.  R.  A.  653,  66  N.  W. 
201;  Fitch  v.  Seymore  Water  Co.  139  Ind. 
214,  37  N.  E.  982;  WHght  v.  Augusta,  78  6a. 
241. 

Messrs.  Boyd  ft  Brooks  for  appellees. 

Clarky  J.,  delivered  the  opinion  of  the 
court: 

This  cause  is  presented  upon  complaint 
and  demurrer.  The  complaint  avers  author- 
ity conferred  upon  the  city  of  Greensboro  by 
its  charter  to  provide  water  supplies,  either 
by  erectiiig  waterworks  itself  or  by  contract, 
and  that  m  pursuance  thereof  the  city  con- 
tracted with  the  Greensboro  Water  Company 
to  furnish  said  city  "with  pure  and  whole- 
some water  for  the  use  of  its  citizens,  and  of 
force  at  all  times  sufficient  to  protect  the 
inhabitants  of  the  city  against  loss  by  fire," 
giving  to  said  company  exclusive  rights  of 
eminent  domain  over  its  streets,  alleys,  side- 
walks, and  public  grounds  for  the  purpose 
of  laying  and  operating  water  mains,  pipes, 
hydrants,  stands,  etc ;  that  subsequently  all 
the  rights  and  property  of  said  water  com- 
pany passed  by  sale  to  the  defendant,  who 
at  the  same  time  assumed  all  the  duties  and 
obligations  imposed  by  the  aforesaid  con- 
tract, and  both  the  defendant  and  the  city 
had  acquiesced  in  the  same;  that  by  virtue 
of  said  contract  it  was  stipulated  and  agreed, 
inter  alia,  that  the  water  company  should 
"supply  the  city  and  inhabitants  with  pure, 

§ood,  and  wholesome  water,  suitable  for  all 
omestic,  sanitary,  and  fire  purposes,  and 
for  individual  use;"  should  "erect  and  main- 
tain settling  basins,  filtering  galleries,  res- 
ervoirs, water  towers,  pump  houses,  and 
other  appurtenances  and  attachments  neces- 
saiy  or  expedient  for  the  proper  conducting 
and  carrying  on  said  waterworks,  so  as  to 
afford  at  all  times  the  most  adequate  supply 
for  all  domestic  uses  and  the  greatest  pro- 
tection against  fire."  The  remainder  of  tiie 
complaint  is  as  follows : 

"(8)  That  it  was  also  stipulated  and 
agreed  by  and  under  said  contract  that  the 
said  water  company  should  use  only  first- 
class  machinery,  pipes,  hydrants,  valves, 
pumps,  etc.,  in  connection  with  said  water- 
works, and  that  the  said  works  should  be 
complete  in  all  its  details,  with  a  capacity  to 
furnish  one  and  a  balf  million  gallons  of  wa- 
ter every  twenty-four  hours  against  a  pree- 
sure  of  200  feet  head;  and  should  erect  a 
storage  water  tank  whose  top  water  level 
should  be  100  feet  above  the  surface  of  the 
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ground  at  the  center  of  the  public  square, 
and  to  be  of  a  capacity  of  100,000  ffallons 
of  water,  and  that  the  same  shall  be  filled  by 
the  said  water  company  to  its  top  every  day 
an  hour  before  sundown.  And  for  the  ex- 
tinguishment of  fire  in  said  city  the  com- 
pany shall  erect  a  pump  house,  and  put 
therein  a  pumping  engine,  which  shall  be 
kept  ready  at  all  times  to  supply  the  needed 
fire  pressure.  (9)  That  it  was  further  stip- 
ulated and  agreed  by  and  under  said  con- 
tract that  the  said  water  company  should 
erect  and  put  in  seventy-five  hydrants  at 
such  places  as  the  city  might  designate,  and 
for  the  rents  of  which  said  city  of  Greens- 
boro was  to  pay  them  annually  $2,875.  And 
in  pursuance  of  such  agreement  and  compli- 
ance therewith  on  the  part  of  the  city,  the 
water  company  did  erect,  and  their  success- 
ors, the  Greensboro  Water  Supply  Company, 
had  in  possession  and  use  at  the  times  here- 
inafter mentioned,  two  hydrants,  one  100 
and  the  other  about  200  feet  distant  from 
plaintiff's  storehouses  which  were  destroyed 
by  fire  on  the  date  hereinafter  mentioned. 
( 10)  That  by  the  terms  of  said  contract  it 
was  further  stipulated  and  agreed  that  the 
said  water  company  should  keep  a  pressure 
of  water  for  fire  purposes  sufficient  to  throw 
six  streams  of  water  from  six  hydrants,  to 
a  vertical  height  of  100  feet  in  still  air,  each 
stream  being  taken  from  one  hydrant,  and 
with  100  feet  of  hose  and  a  1-inch  ring  noz- 
zle; and  the* said  company  shall  constantly, 
day  and  night,  except  from  unavoidable  ac- 
cidents, keep  all  the  said  hydrants  supplied 
with  water  for  fire  service,  and  shall  keep 
them  in  good  order  for  said  service.  (11) 
That  said  contract  was  made  with  the  said 
Greensboro  Water  Company  and  extended  to 
and  acquiesced  in  by  their  successors,  the 
defendant  Greensboro  Water  Supply  Com- 
pany, for  the  use  and  benefit  of  all  its  prop- 
erty owners  and  inhabitants,  among  which 
was  the  plaintiff,  who  was  a  property  owner 
in  said  city  at  the  times  hereinafter  referred 
to  and  for  several  years  prior  thereto,  in  com- 
mon with  that  of  other  citizens  of  said  city; 
which  said  property  was  taxed  at  its  full 
value  to  raise  money  with  which  to  pay  said 
hydrant  rents.     (12)   That  on  the  night  of 

the day  of  June,  1897,  a  fire  broke  out 

in  a  building  some  30  feet  distant  from 
plaintiff's  store  rooms  on  the  south  side  of 
South  Elm  street  in  said  city.  That  the  fire 
alarm  was  at  once  turned  on,  and  in  less 
than  ton  minutos  thereafter  the  Greensboro 
Fire  Company  arrived  at  said  fire  with  their 
hose,  fire  engine,  and  other  appurtenances 
necessary  for  the  ready  extinguishment  of 
said  fire.  That  the  said  fire  company  at- 
tached its  hose,  which  were  in  every  respect 
adequate  and  sufiicient  for  the  demands  of 
the  occasion^  as  plaintiff  is  advised  and 
believed,  to  the  two  hydrants  above  men- 
tioned, one  100  feet  from  said  store  rooms 
and  the  other  about  200  feet  distant,  each  of 
which  said  hydrante  were  suliiciently  near 
to  said  store  and  lot  to  have  afforded  water 
adequate  for  the  ready  extinguishment  of 
said  fire,  if  the  proper  pressure  had  been  on 
same.  (13)  That,  notwithstanding  the 
46  L.  R.  A. 


promptness  of  the  fire  company  in  reaching 
said  fire,  and  the  perfect  sufficiency  of  ite 
equipmenU  to  convey  the  water  to  same,  the 
defendant,  as  plaintiff  is  advised  and  be- 
lieves, persistently,  carelessly,  and  negligent- 
ly refused  to  furnish  said  hydrants  above 
described  and  referred  to  with  a  sufficient 
pressure  of  water  to  extinguish  said  fire,  and 
by  reason  of  such  tortious  and  negligent 
conduct  on  the  part  of  the  defendant  the 
said  fire  spread  from  the  building  in  which 
it  originated,  and  ignited  the  store  room  of 
the  plaintiff.  (14)  That  after  the  fire  had 
spread  to  and  caught  on  fiames  the  building 
of  the  plaintiff,  the  said  fire  company,  as 
plaintiff  is  advised  and  believes,  was  still 
present  with  its  hose,  ladders,  buckete,  en- 
gine, etc.,  ready  to  use  its  every  effort  to  ex- 
tinguish same;  and  while  the  said  fire  com- 
pany had  ite  hose  attached  to  said  hydrants 
sufficiently  near,  with  the  proper  pressure, 
to  have  quickly  extinguished  same  and  saved 
plaintiff's  property  from  burning,  the  de- 
fendant persistently  refused,  neglected,  and 
omitted  to  have  the  fire  pressure  agreed  to 
and  required  by  its  contract,  and  only  fur- 
nished pressure  sufficient  to  throw  a  stream 
10  feet  from  end  of  said  regulation  hose,  by 
carelessly,  negligently,  and  wrongfully  fail- 
ing to  keep  any  water  in  ito  water  tank,  or 
even  ite  hydrante  and  pipes  full,  and  not 
having  ite  pumping  engine  at  work ;  by  rea^ 
son  of  which  negligent,  wrongful,  and  tor- 
tious conduct  on  the  part  of  the  defendant 
the  plaintiff's  property  was  totelly  destroyed 
by  fire,  and  by  reason  of  such  loss  she  has 
been  damaged  in  the  sum  of  $5,000.  (15) 
That  the  said  fire  originated  in  an  adjacent 
building  to  plaintiff's,  and  that  the  destruc- 
tion of  her  property  by  same  was  not  occa- 
sioned by  any  mistake,  carelessness,  or  negli- 
gence on  her  part,  but  solely  on  account  of 
the  careless,  wilful,  and  wanton  neglect  on 
the  part  of  the  defendant  to  furnish  the  hy- 
drants above  referred  to  with  the  water 
which  they  were  required,  and  had  obligated 
themselves,  to  do,  and  upon  their  doing  of 
which  plaintiff  confidently  relied.  (16) 
That,  as  plaintiff  is  advised  and  believes,  de- 
fendant's failure  to  provide  sufficient  water 
for  the  extinguishing  of  said  fire  was  not  oc- 
casioned by  any  unavoidable  accident  or  lack 
of  water  in  the  reservoir  from  which  they 
originally  take  same,  but  was  the  result  of 
a  wanton,  careless,  and  wilful  neglect  and 
disregard  for  their  duties  and  obligation 
contracted  and  owed  to  the  several  inhabit- 
ante  of  the  city  of  Greensboro,  including  the 
plaintiff.  Wherefore  plaintiff  demands 
judgment  against  the  said  Greensboro  Water 
Supply  Company  for  the  sum  of  $5,000  dam- 
ages and  the  cost  of  this  action,  and  for  such 
other  and  further  relief  as  the  court  may 
deem  plaintiff  entitled." 

The  demurrer  admite  the  allegations  of  the 
complaint  to  be  true.  Those  grounds  of  de- 
murrer which  allege  omission  of  technical 
or  formal  averments  in  the  complaint  we 
deem  not  well  token,  and  to  require  no  dis- 
cussion. The  demurrer,  so  far  as  it  relates 
to  the  merits  of  the  case,  is,  substantially, 
that  the  complaint  has  steted  no  cause  of 
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action  (1)  beoauBe  the  plaintiff,  though  a 
citizen  and  taxpayer  of  Greensboro  (as  al- 
leged in  the  complaint),  is  neither  a  party 
nor  privy  to  the  contract,  the  breach  of 
which  is  the  foundation  of  the  action;  (2) 
the  failure  of  the  defendant  to  furnish  water 
was  not  the  proximate  cause  of  the  plain- 
tiff's loss. 

It  is  true,  the  plaintiff  is  neither  a  party 
nor  privy  to  the  contract,  but  it  is  impossible 
to  read  the  same  without  seeing  Uiat,  in 
warp  and  woof,  in  thread  and  filling,  the  ob- 
ject is  the  comfort,  ease,  and  security  from 
fire  of  the  people,  the  citizens  of  Greensboro. 
This  is  alleged  by  the  eleventh  paragraph 
of  the  complaint,  and  is  admitted  by  the  de- 
murrer. The  benefit  to  the  nominal  con- 
tracting party,  the  city  of  Greensboro,  as  a 
corporation,  is  small  in  comparison,  and, 
taken  alone,  would  never  have  justified  the 
grants,  concessions,  privileges,  benefits,  and 
payments  made  to  the  water  company.  Up- 
on the  face  of  the  contract,  the  principal 
beneficiaries  of  the  contract  in  contempla- 
tion of  both  parties  thereto  were  the  water 
company  on  the  one  hand,  and  the  individual 
citizens  of  Greensboro  on  the  other.  The 
citizens  were  to  pay  the  taxes  to  fulfil  the 
money  consideration  named;  and  furnishing 
the  individual  citizens  with  adequate  supply 
of  water,  and  the  protection  of  their  prop- 
erty from  fire,  was  the  largest  duty  assumed 
by  the  company.  One  not  a  party  or  privy 
to  a  contract,  but  who  is  a  beneficiary  there- 
of, is  entitled  to  maintain  an  action  for  its 
breach.  This  has  been  sustained  by  many 
decisions  elsewhere.  Ellia  v.  Harrison,  104 
Mo.  270,  16  S.  W.  198;  Lawrence  v.  JPo»,'20 
N.  Y.  268 ;  Bimaon  v.  Broton,  68  N.  Y.  355 ; 
Vrootnan  v.  Turner,  69  N.  Y.  280,  25  Am. 
Rep.  195;  Wright  v.  Terry,  23  Fla.  160,  2 
So.  6;  Austin  v.  Seligman,  18  Fed.  Rep.  519; 
Burton  v.  Larkin,  36  Kan.  246,  59  Am.  Rep. 
541,  13  Pac.  398.  And  even  when  the  bene- 
ficiary is  only  one  of  a  class  of  persons,  if 
the  class  is  sufficiently  designated.  Johannes 
V.  Phenix  Ins.  Co,  66  Wis.  50,  57  Am. 
Rep.  248,  27  N.  W.  414.  It  was  considered, 
though  without  decision,  by  this  court,  in 
Haun  V.  BurreU,  119  N.  G.  544,  548,  26  S.  E. 
Ill;  and  Sams  v.  Price,  119  K. 0.572,  26  S.E. 
170.  Especially  is  this  so  when  the  bene- 
ficiaries are  the  citizens  of  a  municipality 
whose  votes  authorized  the  contract,  and 
whose  taxes  discharge  the  financial  burdens 
the  contract  entails.  The  officials  who  exe- 
cute the  contract  are  technically  the  agents 
of  the  corporation,  but  the  corporation  itself 
is  the  agent  of  the  people,  who  are  thus  ef- 
fectively the  principals  of  the  contract. 
The  acceptance  of  the  contract  by  the  water 
company  carries  with  it  the  duty  of  supply- 
ing all  persons  along  its  mains.  Chriffin  v. 
Goldshoro  Water  Co.  122  N.  0.  206,  41  L. 
R.  A.  240,  30  S.  E.  319;  Haugen  v.  Alhina 
Light  d  Water  Co,  21  Or.  411,  14  L.  R.  A. 
424,  28  Pac.  244. 

In  Paducah  Lumber  Co.  v.  Paduoah  Wa- 
ter Supply  Co,  (1889)  89  Ky.  340,  7  L.  R. 
A.  77,  12  S.  W.  564,  and.  13  S.  W.  249,  it  is 
held  if  a  water  company  enter  into  a  con- 
tract with  a  municipal  corporation  whereby 
46  L.  R.  A. 


the  former  agrees,  Ib  oonsideration  of  the 
grant  of  a  franchise  and  a  promise  to  pay 
certain  specified  prices  for  tiie  use  of  ny- 
drants  to  construct  waterworics  of  a  speci- 
fied character,  force,  and  capacity,  and  to 
keep  a  supply  of  water  required  for  domes- 
tic, nmnufacturing,  and  fire  protection  pur- 
poses for  all  the  inhabitants  and  property  of 
the  city,  a  taxpayer  of  the  city  may  recover 
of  the  water  company  when,  through  a 
breach  of  its  contract,  he  is  left  without 
means  of  extinguishing  fire,  and  his  property 
is  on  that  account  destroyed ;  and  it  is  there- 
in further  held  where  a  party  undertakes  to 
furnish  water  in  such  mode  and  quantity 
that  it  may  be  used  to  extinguish  fires  in  the 
city  in  which  it  is  to  be  supplied,  damages 
sustained  by  the  destruction  of  buildings  by 
the  failure  to  so  furnish  such  water  is  a  nat- 
ural and  proximate  consequence  of  such 
breach  of  the  undertaking.  This  opinion  is 
based  upon  sound  reason,  and  is  adopted  by 
us.  It  is  conclusive  of  both  points  raised  as 
to  the  merits  of  the  controversy  by  the  de- 
murrer. Indeed,  it  could  not  be  doubted 
that,  if  the  city  buildings  were  destroyed  by 
fire  through  failure  of  uie  defendant  to  fur- 
nish water  for  their  protection,  as  provided 
by  the  contract,  the  city  could  recover. 
New  Orleans  d  N.  E.  R,  Co,  v.  Meridian  Wa- 
terworks Co.  30  U.  S.  App.  749,  72  Fed.  Rep. 
227,  18  0.  0.  A.  519.  Besides,  the  com- 
plaint, in  paragraphs  13  and  14,  alleges  that 
the  defendant's  failure  to  furnish  water  as 
per  contract  was  the  direct  and  sole  cause 
of  the  loss,  and  this  is  admitted  by  the  de- 
murrer. Thus,  the  question  really  narrows 
down  to  the  question  whether  the  benefici- 
aries of  a  contract,  who  furnish  the  consid- 
eration money  of  the  contract,  can  maintain 
an  action  for  damages  caused  by  its  breach. 

The  case  of  PadAioah  Lumber  Co,  v.  Padu- 
oah Water  Supply  Co,  89  Ky.  340,  7  L.  R. 
A.  77,  12  S.  W.  554,  is  exactly  in  point,  was 
reaffirmed  on  a  rehearing  (89  Ky.  353,  7  L.  R. 
A.  80, 13  8.  W.  249) ,  and  is  followed  by  Dun- 
can V.  Owensboro  Water  Co,  12  Ky.  L.  Ren. 
35,  12  S.  W.  557,  making  three  decisions  al- 
together. The  decisions,  however  ( twelve  in 
number),  in  other  states  where  the  question 
has  been  presented,  are  the  other  way.  But 
this  is  a  case  of  the  first  impression  in  this 
state,  and  decisions  in  other  states  have  on- 
ly persuasive  authority.  They  have  only 
the  consideration  to  which  the  reasoning 
therein  is  entitled.  They  are  to  be  weighed, 
not  counted.  We  should  adopt  that  line 
which  is  most  consonant  with  justice  and 
the  "reason  of  the  thing." 

Did  the  people  of  Greensboro  have  just 
cause  to  believe  that  by  virtue  of  that  con- 
tract they,  as  well  as  the  corporation,  were 
guaranteed  a  sufficient  quantity  of  water  to 
protect  their  property  from  fire ;  and  did  the 
water  company  understand  it  was  agreeing, 
for  the  valuable  considerations  named,  to 
furnish  a  sufficient  quantity  of  water  to  pro- 
tect private  as  well  as  public  property  from 
fire?  The  intent  is  to  be  drawn  from  the 
instrument  itself,  and  on  its  face  there  can 
be  no  doubt  it  was  contracted  that  the  water 
supply  should  be  sufficient  to  protect  private 
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as  wtHl  as  public  property.  If  so,  it  follows 
that  when,  by  breach  of  that  coivtract,  pri- 
vate property  is  destroyed,  the  owner  there- 
of, one  of  the  beneficiaries  contemplated  by 
the  contract,  is  the  party  in  interest,  and 
he,  and  he  alone,  can  maintain  an  action  for 
his  loss. 

As  is  said  by  Judge  Freeman,  the  learned 
annotator  of  the  Ajnerican  State  Reports, 
in  conmienting  on  the  fact  {Brit ton  y.  Qreen 
Bay  d  Ft.  H.  Waterworks  Co,  (Wis.)  29 
Am.  St.  Rep.,  at  page  863) ,  that  the  majority 
of  decisions  so  far  rendered  were  adverse  to 
the  position  taken  in  the  Kentucky  case 
above  cited,  and  approved  by  us:  "As  none 
of  the  courts  have  fairly  faced  what  seems 
to  be  the  logical  result  of  these  decisions, — 
f?isf.,  that  the  injured  person  is  thus  left 
without  any  remedy  at  all, — it  must  be  ad- 
mitted that  the  subject  is  left  in  an  ex- 
tremely unsatisfactory  position.  It  seems 
to  be  universally  agreed,  and  on  the  sound- 
est reasoning,  that  the  city  itself  is  not  lia- 
ble for  failing  to  protect  the  property  of  tax- 
payers from  fire,  unless  made  liable  by  ex- 
press statutory  provisions.  Wright  v.  Au- 
gusta, 78  6a.  241.  And  it  seems  equally 
clear  that  the  city  would  have  no  right  of 
action  in  such  a  case  on  behalf  of  the  tax- 
payer, for  the  basis  of  all  the  [adverse]  de- 
cisions is  that  there  is  no  privity  of  contract 
between  the  taxpayers  and  the  water  compa- 
nies. If  the  contract  is  not  made  for  the 
benefit  of  the  taxpayers  in  such  a  sense  that 
they  can  sue  upon  it,  it  can  hardly  be  main- 
tained that  the  same  contract  is  made  for 
the  benefit  of  one  of  those  taxpayers  in  such 
a  sense  that  the  city  can  recover  damages  in 
bis  name.  ...  If,  then,  neither  the  tax- 
payer himself  nor  the  city  on  his  behalf  can 
sue  the  company,  the  conclusion  seems  to  be 
that  the  loss  by  fire  in  these  cases  is  regard- 
ed by  the  law  as  damage  for  which  there  is 
no  redress."  This  is  a  complete  reduotio  ad 
ahsurdum,  and  we  prefer  not  to  concur 
in  cases,  however  numerous, — there  are  prob- 
ably a  dozen  scattered  through  half  a  aozen 
8tates,-^which  lead  to  such  conclusion.  All 
these  cases  (when  not  based  on  reference  to 
the  others)  rest  upon  the  narrow  technical 
basis  that  a  citizen,  because  not  a  privy  to 


the  contract,  cannot  sue,  whereas  authori- 
ties are  numerous  that  a  beneficiary  of  a  con- 
tract, though  not  a  party  or  privy,  may 
maintain  an  action  for  its  breach.  7  Am. 
&  Eng.  Enc.  Law,  2d  ed.  pp.  105-108.  Here 
the  water  company  contracted  with  the  city  to 
furnish  certain  quantities  of  water  for  the 
protection  of  the  property  of  the  citizens  as 
well  as  of  the  city,  and  received  full  consid- 
eratiofD^  a  large  part  of  which  comes  in  the 
shape  of  taxation  paid  atnnually  by  those  cit- 
izens. On  a  breach  of  the  contract,  whereby 
the  property  of  a  citizen  is  destroyed,  he,  as 
a  beneficiary  of  the  contract,  is  entitled  to 
sue;  and  under  our  Code,  requiring  tiie  par- 
ty in  interest  to  be  plaintiff,  he  is  the  only 
one  who  can. 

Whether  there  was  a  breach  of  the  con- 
tract, and  whether  it  was  the  proximate 
cause  of  the  loss«  regarded  as  matters  of 
fact,  will  be  determined  by  the  jury,  if,  when 
the  case  goes  back,  the  defendant  shall  file 
an  answer  as  it  has  a  right  to  do  (Code,  S 
272),  raising  those  issues.  But  in  overrul- 
ing the  demurrer  to  the  complaint  there  was 
no  error.  As  was  said  by  the  supreme  court 
of  Kentucky,  when  affirming,  on  a  petition 
to  rehear,  the  decision  in  the  Paducah  Case, 
89  Ky.  340.  7  L.  R.  A.  77,  12  S.  W.  654,  13 
S.  W.  249:  The  water  company  "did 
not  covenant  to  prevent  occurrence  of 
fires,  nor  that  the  quantity  of  water 
agreed  to  be  furnished  would  be  a  certain 
and  effectual  protection  against  every  fire, 
and  consequentiv  does  not  in  any  sense  oc- 
cupy the  attitude  of  an  insurer;  but  it  did 
uiMlertake  to  perform  the  plain  and  simple 
duty  of  keeping  water  up  to  a  designated 
height  in  the  standpipe,  and,  if  it  faned  or 
refused  to  comply  with  that  undertaking, 
and  such  breach  was  the  proximate  cause  of 
destruction  of  appellant's  property,  which 
involves  questions  of  fact  for  determination 
of  the  JU17,  there  exists  no  reason  for  its  es- 
cape from  answering  in  damages  that  would 
not  equally  avail  in  case  of  any  other  breach 
of  contract." 

Affirmed, 

Falvelotli,  Ch.  J.«  and  Fnrol&esy  J.,  dis- 
sent. 


SOUTH  CAROLINA  SUPREME  COURT. 


Eugene  BEATY,  by  R.  E.  Brewton,  Guardian 

ad  Litem, 

Violet  RICHARDSON  et  ah 


( 


8.  C. 
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1. 


A  forfeiture  off  the  rlarlit  of  dovrer  off 
a  'vrldoi'v  vrl&o  had  lived  In  adultery 

after  ber  hasband  bad  abandoned  ber  to  live 

Note. — For  effect  of  divorce  or  adultery  upon 
dower,  see  Adams  v.  Storey  (III.)  11  L.  R.  A. 
790.  and  note;  also  Wood  v.  Wood  (Ark.)  28  L. 
R.  A.  157. 

As  to  effect  of  divorce  In  other  state,  see  Van 
Cleaf  V.  Barns   (N.  Y.)   15  L.  R.  A.  642,  and 
note;  alio  McCreery  v.  Davis  (S.  C.)  28  L.  B. 
A.  655. 
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In  illidt  relations  with  another  woman,  and 
her  efforts  to  win  blm  back  had  been  Ineffec-. 
tnal,  Is  not  made  by  Rev.  Stat.  1803,  |  1003, 
re-enacting  the  statute  of  18  Bdw.  I.  chap. 
84,  commonly  called  the  statute  of  Westmin- 
ster II.,  which  declares  the  forfeiture  of  a 
wife's  right  of  dower  if  she  "willingly  leave 
her  husband  and  go  away  and  continue  with 
her  advoutrer." 

8.  The  word  ''and'*  In  a  atatnte  can 
never  he  anhstltnted  for  "or,''  when 
the  meaning  of  the  language  used  In  the  stat- 
ute is  plain  and  there  is  nothing  In  It  to  call 
for  such  substitution. 


8«  A  devise  off  land  amonnts  to  sneh 
alienation  of  the  property  as  would  prevent 
a  homestead  prior  to  the  present  Constitution 
of  the  state,  under  Rey.  Stat.  1808,  |  2180. 
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4.  A  ^roman  entitled  to  dourer  la  tbere- 
br  exelnded  from  any  claim  to  a  diatrlbu- 
tlve  ihare  of  such  portlona  of  her  huBband'i 
estate  aa  to  which  he  may  have  died  Intes- 
tate. 

5.  Tbe  Invalldltr  off  a  devlae  of  a  life 
•■tate  to  testator's  mistress,  the  value 
of  which  exceeds  one-fourth  part  of  his  es- 
tate, which  is  void  under  Bey.  Stat.  1893»  | 
1099,  only  at  the  Instance  of  his  lawful  wife 
or  let^ltimate  child,  and  to  the  extent  of  soch 
excess,  does  not  defeat  the  remainders. 

(October  11,  1899.) 

CROSS-APPEALS  from  a  decree  of  the 
Common  Pleas  Circuit  Court  for  Spartan- 
burg County  in  a  suit  to  settle  the  rights 
of  various  parties  to  the  property  of  \^  B. 
Beaty,  deceased ;  plaintiff  appealing  from  so 
much  of  the  decree  as  refused  his  claim  to 
homestead,  and  his  exclusive  claim  to  the  resi- 
due of  the  estate;  and  defendants  appealing 
from  so  much  as  refused  dower  and  to  recog- 
nize the  validity  of  certain  bequests.  Modi- 
fied, 

The  facts  are  stated  in  the  decree  of  the 
trial  court,  which  was  as  follows: 

"Many  years  ago  W.  B.  Beaty  intermar- 
ried with  the  defendant  Charlotte  Beaty. 
The  issue  of  the  marriage  was  one  child,  the 
plaintiff,  Eugene  Beaty.  After  living  with 
his  wife  for  several  years  in  the  town  of 
Union,  W.  B.  Beaty,  familiarly  known  as 
'Bird  Beaty,'  left  her,  and  took  up  his  resi- 
dence in  the  city  of  Spartanburg,  where  he 
boarded  with  one  Frank  Fant  and  his  wife, 
Violet.  The  parties  are  all  negroes.  In 
the  process  of  time  Frank  Fant  became  a 
resident  of  Atlanta,  Georgia,  leaving  his  wife 
in  Spartanburg,  and  Bird  Beaty  continued 
to  reside  with  her  as  a  boarder.  Some  years 
prior  to  the  commencement  of  this  action, 
Fant  died,  and  thereafter  Bird  Beaty  mar- 
ried the  said  Violet  Fant,  and  they  associ- 
ated as  husband  and  wife  until  his  death. 
After  leaving  his  wife  Charlotte  in  Union, 
Bird  Beaty  made  one  or  more  visits  to  her, 
but  eventually  he  declared  that  he  never 
meant  to  live  with  her  again,  and  seems  to 
have  absolutely  deserted  her.  She  followed 
him  to  Spartanburg  and  sought  to  win  him 
back,  but  without  success.  Subsequently 
she  married  one  Butler  Black,  and,  he  hav- 
ing abandoned  her,  she  then  lived  for  a  time 
in  illicit  relations  with  one  Woodson,  who 
had  a  wife  living  at  the  time.  Since  the 
death  of  Bird  Beaty,  Charlotte  was  inter- 
married with  one  Reed.  Bird  Beaty  died 
about  March,  1896.  He  left  a  will,  of  which 
he  nominated  his  so-called  wife  Violet  ex- 
ecutrix. His  estate  consisted  of  a  house  and 
lot  in  Spartanburg  worth  about  $1,500,  and 
some  personal  property  of  little  value.  By 
his  will  he  devised  his  realty  to  Violet,  his 
wife,  for  life,  with  remainder  to  his  son, 
Eugene,  and  his  adopted  daughter,  Violet,  in 
equal  shares.  All  the  rest  of  his  property 
he  bequeathed  to  his  said  wife  Violet,  except 
his  barber  chair  and  tools,  which  he  gave  to 
Eugene.  This  action  is  brought  for  the  pur- 
pose of  setting  aside  and  annulling  the  pro- 
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visions  of  the  will  in  bo  far  as  they  give  to 
the  defendant  Violet  the  younger  an  interest 
in  the  remainder,  and  in  so  far  as  ttiey  be- 
stow upon  Violet  the  elder  a  greater  portion 
than  one  fourth  of  the  real,  clear  value  of 
the  estate  of  the  testator,  and  also  for  the 
purpose  of  having  the  interests  of  the  par* 
ties  ascertained  and  set  off  to    them,    re- 
spectively.    The  defendant  Violet  Richard- 
son answers,  denying  the  adulterous  rela- 
tions between  herself  and  W.  B.  Beaty,  and 
alleging  that  she  was  his  lawful  wife,  and 
further  alleging  that  said  Beaty  left  debts 
greater  that  the  value  of  his  personal  prop- 
erty, and  that  it  is  necessary  to  sell  the 
realty  to  pay  debts.    Violet  Beaty  is  an  in- 
fant, and  submits  her  rights  to  the  protec- 
tion of  the  court.    Charlotte  Beaty    (now 
Reed)   claims  her  distributive  share  as  the 
widow  of  Bird  Beaty,  and  sets  up  for  herself 
and  her  son  a  claim  of  homestead,  and  also 
claims  dower.    The  cause  was  referred  to 
the  master,  who  finds  that  Bird  B^ity  was 
indebted  to  Violet  Richardson,  but  does  not 
fix  the  amount  of  such  indebtedness,  and  the 
record  before  me  contains  nothing  by  which 
the  same  can  be  fixed.     The  master  further 
finds  that  Bird  Beaty  and  Violet  Richardson 
lived  together  in  adultery,  and  holds  that  the 
provision  for  her  in  the  will  is  void,  except 
as  to  one  fourth  of  the  real,  clear  value  of 
the  estate  of  the  testator;  that  Charlotte  is 
entitled  to  dower,  isind  also  to  homestead, — 
and  recoiumendd  that  the  estate  be  sold,  etc. 
"Numerous  exceptions  are  filed  by  Violet 
and  Violet  the  younger,  and  the  plaintiff  al- 
so excepts  to  the  report.     It  is  not  necessary 
to  consider  these  exceptions  seriatim,  and  1 
shall  rather  consider  the  rights  of  the  sev- 
eral parties  separately  in  relation  to  the  es- 
tate of  Bird  Beaty.    And  first  as  to  Violet 
Richardson.     The  master  rightly  holds  that 
she  is  entitled,  under  the  will  of  Bird  Beaty, 
to  nothing  in  excess  of  one  fourth  of  the  real, 
clear  value  of  the  estate  of  said  testator; 
and  his  findings,  both  of  law  and  of  fact,  up- 
on that  matter  arc  approved  and  confirmed. 
Besides  the  residuary  legacy  of  Violelt  Rich- 
ardson, the  testator  devises  to  her  his  entire 
real  estate  for  her  life.     It  is  contended  that 
this  is  worth  more  than  one  fourth  of  the 
real,  clear  value  of  the  estate,  and  there  can 
be  no  doubt  that  this  contention  is  correct. 
The  rule  laid  down  in  the  case  of  Oarland  v. 
Crovo,  2  Bail.  L.  24,  for  estimating  the  pres- 
ent value  of  a  life  estate,  supports  this  po- 
sition conclusively.     By  that,  rule  the  life 
estate  is  worth  35  per  cent,  or  more  than  one 
third,  of  the  free  or  entire  estate.     If  we  cal- 
culate the  value  of  thii  particular  life  estate 
upon  the  basis  of  Violet  Richardson's  ex- 
pectancy of  life,  which  is  thirty-one  years, 
as  fixed  by  the  mortality  tables,  it  will  be 
found  to  be  over  $1,300,  out  of  an  estate 
whose  entire  value  is  only  $1,500.     The  gift 
to  Violet  Richardson  is  therefore  void  as  to 
so  much  thereof  as  exceeds  the  one-fourth 
part  of  the  estate  left  after  paying  the  tes- 
tator's debts,  and  the  life  estate  sought  to  be 
bestowed  upon  her  falls  to  the  ground.     The 
will,  in  so  far  as  it  creates  a  life  estate,  be* 
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ing  Toid,  it  follows  that  the  remainder  at- 
tempted to  be  created  in  favor  of  Eugene  and 
Violet  Bcsaty  fails.  There  can  be  no  remain- 
der unless  there  be  a  precedent  particular  es- 
tate, 'whose  regular  determination  the  re- 
mainder must  await.'  2  Minor,  Inst.  2d  ed. 
p.  332.  'If  the  particular  estate  be  void  in 
its  creation,  the  remainder  is  always  de- 
feated.'    1  Minor,  Inst.  2d  ed.  p.  334. 

"These  dispositions  of  Bird  Beaty's  will 
having  failed,  the  property  thus  sought  to 
be  disposed  of  must  be  treated  as  intestate. 
In  it  Violet  Beaty  has  no  interest,  and  Violet 
Richardson  has  no  other  interest  than  as 
above  indicated.  What  interest  has  Char- 
lotte* Reed?  The  roaster  holds  that  she  is 
entitled  to  both  dower  and  homestead.  In 
this  he  is  in  error.  She  forfeited  her  right 
to  dower  when  she  cast  aside  her  marriage 
vows  and  voluntarily  assumed  a  relation  of 
adultery,  which,  so  far  as  appears,  continued 
until  the  death  of  her  husband.  Rev.  Stat. 
1893,  S  1003,  and  case  there  cited  of  Bell  v. 
Nealy,  1  Bail.  L.  312,  19  Am.  Dec.  686.  Un- 
der the  stotute  (|  1986),  having  forfeited 
her  dower,  she  also  forfeited  her  distributary 
share.  This  leaves  her  without  any  inter- 
est in  the  estate  of  Bird  Beaty,  and  with  no 
right  to  claim  homestead  therein. 

"The  indebtedness  of  W.  B.  Beaty  must  be 
ascertained  and  paid  before  there  can  be  any 
distribution  of  his  estate.  The  note  in  favor 
of  Violet  Richardson,  above  referred  to,  ap- 
pears to  be  the  indebtedness  against  the  es- 
tate. There  seems  to  be  no  question  as  to 
its  validity.  The  report  must  be  recom- 
mitted to  the  master  to  ascertain  the  amount 
due  on  the  said  note,  and  in  this  connection 
the  account  of  the  executrix  ought  to  be 
stated,  and  carefully  scrutinized,  in  order  to 
ascertain  what  personalty,  if  any,  is  or 
should  be  in  her  hands,  applicable  to  such  in- 
debtedness. The  personal  property,  except 
that  specifically  bequeathed,  must  be  ex- 
hausted before  recourse  is  had  to  the  realty 
for  the  pajrment  of  his  debts. 

"It  is  ordered  that  the  report  of  the  mas- 
ter, in  so  far  as  it  conflicts  with  the  views 
above  expressed,  be  overruled,  and  that  in 
all  other  respects  it  be  confirmed.  It  is 
further  ordered  that  the  cause  be  recom- 
mitted to  the  master,  to  ascertain,  in  accord- 
ance with  the  directions  of  this  decree,  the 
amount  due  upon  the  note  of  W.  B.  Beaty  to 
Violet  Richardson,  and  that  he  do  report  the 
same  to  this  court  with  all  convenient  speed, 
and  that  he  have  leave  to  report  at  the  same 
time  any  special  matter  in  relation  to  the 
said  debt.  It  is  further  ordered,  adjudged, 
and  declared  that  the  real  estate  described 
in  the  complaint,  to  wit,  a  lot  in  the  city  of 
Spartanburg  containing  one  half  acre,  more 
or  less,  bounded  on  the  north  by  a  street 
running  from  Church  street  to  Wofford  Col- 
lege, east  and  northeast  by  lot  of  Mrs.  Neigh- 
bors, south  by  lot  of  Mrs.  Mary  Mood,  and 
west  by  said  Church  street,  be  sold  by  the 
master  of  Spartanburg  county,  after  due  le- 
gal notice  of  time  and  place  of  such  sale,  at 
Spartanburg  court  house,  on  sales  day  in 
December  next,  or  some  convenient  sales  day 
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thereafter,  for  one  half  acsh  and  the  balance 
on  a  credit  for  twelve  months,  with  interest 
from  day  of  sale,  secured  by  bond  of  pur- 
chaser and  mortgage  of  the  premises,  the 
purchaser  to  pay  for  the  papers,  and  to  have 
the  privilege  of  paying  the  whole  of  the  pur- 
chase money  cash;  that  said  master  make  a 
deed  of  said  premises  to  the  purchaser  on 
compliance  with  the  terms  of  the  sale,  and 
that  the  purchaser  be  let  into  possession  of 
said  premises  on  production  of  said  deed; 
that  out  of  the  proceeds  of  said  sale  the 
master  first  pay  to  the  party  entitled  there- 
to the  costs  and  disbursements  of  this  action, 
to  be  taxed  by  the  clerk  of  the  court;  that 
he  next  pay  to  Violet  Richardson  the  amount 
ascertained  to  be  due  her  on  the  aforesaid 
note,  and  that  the  rest  of  said  proceeds  of 
sale  he  pay  one  fourth  to  Violet  Richardson 
and  the  remaining  three  fourths  to  Eugene 
Beaty  (it  appearing  that  he  is  now  twenty- 
one  years  of  age),  or  to  their  respective  at^ 
torneys;  and  uiat  he  nuike  a  report  of  said 
sale  to  this  court.  Should  the  purchaser 
fail  to  comply  with  terms  of  sale,  the  master 
may,  without  the  further  order  of  the  court, 
resell,  at  the  risk  of  the  defaulting  pur- 
chaser, as  often  as  may  be  necessary,  until 
a  sale  is  effected." 

Messrs.  Monro  ft  MoCravy  and  Muiiro 
Sc  MuBro,  for  plaintiff: 

The  widow,  Charlotte,  is  entitled  to  dower. 

The  essential  parts  of  the  offense  which 
causes  the  wife  to  lose  her  dower  are  the 
adultery  and  the  willing  departure  from  the 
husband,  or  continuance  with  the  adulterer 
after  the  willing  departure,  or  a  willing  de- 
parture and  adultery. 

Reel  V.  Elder,  62  Pa.  308, 1  Am.  Rep.  414; 
Co.  Litt.  32,  6;  Hethrington  v.  Oraham,  6 
Bing.  136;  Oreene  v.  Harvey,  RoUe,  Abr. 
680;  Bacon,  Abr.  title  Dower,  F;  Siegall  v. 
Stegall,  2  Brock.  269,  Fed.  Cas.  No.  13,361 ; 
Cogswell  v.  Tibhetts,  3  N.  H.  41 ;  Bhaifer  v. 
Richardson,  27  Ind.  122;  Walters  v.  Jordan, 
36  N.  C.  (13  Ired.  L.)  361,  67  Am.  Dec.  668; 
BeU  V.  Nealy,  1  Bail.  L.  312,  19  Am.  Dec. 
686;  Oraham  v.  Law,  6  U.  C.  C.  P.  310; 
Ra/wlins  v.  Buiiel,  1  Houst.  (Del.)  224; 
Heslop  V.  Heslop,  82  Pa.  637. 

If  the  husband  desert  his  wife  he  should 
not  be  heard  to  complain  if  she  commit 
adultery. 

There  is  no  forfeiture  without  elopement, 
that  is,  desertion. 

Cogswell  v.  Bihhetts,  3  N.  H.  41 ;  Jamigan 
V.  Jamigan,  12  Lea,  292 ;  Walters  v.  Jordan, 
36  N.  C.  (13  Ired.  L.)  361,  67  Am.  Dec.  668; 
Stegall  v.  Stegall,  2  Brock.  266,  Fed.  Cas. 
No.*  13,361. 

Plaintiff  and  his  mother  are  entitled  to 
homestead. 

The  will  undertakes  to  dispose  by  devise 
and  bequest  of  the  entire  estate,  yet,  not- 
withstanding, the  homestead  claim  will  be  al- 
lowed. 

Jlendriai  v.  Seaborn,  25  S.  C.  481,  60  Am. 
Rep.  620;  Ew  parte  Worley,  49  S.  C.  41,  26 
S.  E.  949. 

Charlotte,  the  mother  of  plaintiff,  is  en- 
titled to  homestead. 
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Bird  Beaty's  statuB  was  fixed  at  the  time 
oi  hie  death.  He  waa  entitled  to  a  homestead 
against  his  debts.  It  is  his  homestead  we 
are  claiming.  Who  does  it  go  toT  The 
statute  says  his  widow  and  children.  Char- 
lotte Bea^  is  his  widow. 

Duffy  y.  Harris,  05  Ark.  251,  40  L.  R.  A. 
750, 45  S.  W.  545 ;  Header  t.  Place,  43  N.  H. 
308;  Johnaton  v.  Turner,  29  Ark.  280; 
Thompson,  Homestead  &  Exemption,  S§  73, 
77 ;  Atkineon  y.  Atkinson,  40  N.  H.  249,  77 
Am  Dec.  712;  Qatea  y.  Steele,  48  Ark. 
539,  4  8.  W.  53;  Stanley  y.  Snyder  43  Ark. 
429. 

The  deyise  to  Violet,  the  mistress,  Is  yoid, 
except  as  to  one-fourth  part  of  tiie  clear 
yalue  of  the  estate. 

S.  C.  Key.  8tot.  S  1999;  Payne  y.  Payne, 
Dud.  Bq.  124;  Garland  y.  Crow,  2  Bail.  L.  24; 
2  Minor,  Inst.  141,  and  notes. 

Meaare,  R.  K.  Carson  and  Simpson  4k 
BoBuur,  for  defendants : 

Charlotte  Reid  has  no  interest  in  the  es- 
tate of  W.  B.  Beaty. 

S.  C.  Key.  Stat.  8  1903 ;  BeU  y.  Vealy,  1 
Bail.  L.  312,  19  Am.  Dec.  686;  Prater  y. 
Prater,  87  Tenn.  78,  9  S.  W.  361 ;  Hethring- 
ton  y.  Qraham,  6  Blng.  135;  Waltera  y.  Jor- 
dan, 35  N.  C.  (13  Ired.  L.)  361,  57  Am.  Dec 
558;  Ooot  y.  Berty,  12  Mod.  ''232;  PayneVa 
Caae,  2  Oo.  Inst.  435. 

.The  deyise  for  life  to  Violet  Beaty  is  not 
yoid  absolutely,  but  under  the  statute  is  void 
to  the  extent  that  its  yalue  may  exceed  one 
fourth  clear  yalue  of  the  testator's  estate. 
Therefore  it  cannot  be  said  that  there  is  a 
failure  of  the  precedent  estate  for  life.  The 
remainder  to  Violet  Richardson  the  younger, 
and  Eugene  Beal^,  was  yested,  and  would 
not  haye  been  defeated,  but  accelerated,  by 
a  yoid  deyise  of  a  preceding  estate. 

Key  y.  Weatherahee,  43  S.  C.  414,  21  6,  E. 
824. 

The  fact  that  Eugene  Beaty  was  a  son  of 
the  testator  does  not  of  itself  giye  him  a 
right  to  a  homestead  out  of  his  father's  prop- 
«r^. 

roe  y.  Hanvey,  25  S.  G.  97;  Ew  parte 
Worley,  54  S.  C.  208,  32  S.  E.  307 ;  Carolina 
Vat,  Bank  y.  Scnn,  25  S.  C.  572. 
^  Bird  Beaty  was,  in  the  eyes  of  the  law,  a 
single  man,  without  anyone  dependent  upon 
him  for  support,  and  could  not  have  claimed 
a  homestead  against  his  own  debts,  upon  the 
ground  that  he  was  not  a  head  of  a  family. 

Lane  y.  Philipa,  69  Tex.  240,  6  S.  W.  610. 

The  claimant  must  show  affirmatiyely 
facts  which  would  entitle  him  to  the  exemp- 
tion. 

Fulton  y.  RoherU,  113  N.  G.  421,  18  S.  E. 
510. 

An  allowance  of  homestead  to  Eugene 
Beaty  would  defeat  the  will  of  Bird  Beaty, 
in  so  far  as  it  deyises  property  to  Violet 
Richardson,  the  elder  and  the  younger. 
Such  a  construction  of  the  homestead  law 
would  destroy  the  dominion  of  the  man  oyer 
his  own  property.  Such  was  not  the  purpose 
of  the  law. 

Elliott  y.  MackoreU,  19  S.  G.  238;  Ex  parte 
Worley,  54  S-  C.  208,  32  8.  E.  307. 
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Melyer»  Ch.  J.,  deliyered  the  opinion  of 

the  court: 

This  is  an  appeal  from  the  decree  of  his 
honor.  Judge  luugh,  a  copy  of  which  should 
be  incorporated  by  the  reporter  in  his  re- 
port of  this  case,  based  upon  exoeptions 
which  raise  the  following  questions:  (1) 
Whether  the  defendant  Ghariotte  Beaty  is 
entitled  to  dower  in  the  real  estate  of  which 
her  husband  W.  B.  Beaty  died  seised  and 
possessed;  (2)  whether  she  is  entitled  to  a 
homestead  in  her  said  husband's  estate;  (3) 
whether  she  is  entitled  to  a  distributiye  share 
in  such  part  of  her  deoeaised  husband's  estate 
as  to  which  he  may  haye  died  intestate;  (4) 
whether  the  plaintiff,  either  jointly  with  his 
mother  or  atone,  is  entitled  to  homestead; 
(5)  whether  the  devise  of  a  life  estate  to 
Violet  the  elder  in  all  the  real  estate  of 
which  the  testator  died  seised  and  possessed 
is  yoid  in  whole,  or  in  part  only,  and  whether 
that  defeats  the  remainders  in  such  estate 
to  the  plaintiff  and  to  the  defendant  Violet 
the  younger.  The  facts  out  of  which  these 
questions  arise  are  so  fully  and  clearly 
stated  in  the  circuit  decree  as  to  supersede 
the  necessity  of  any  formal  restatement  of 
them  here,  and,  as  there  is  no  exception  to 
any  of  his  findings  of  fact,  they  must  be 
adopted  as  correct  We  propose,  therefore, 
to  proceed  to  consider  these  questions  in 
their  order,  and  first  as  to  the  claim  of 
dower. 

Ghariotte  Beaty  having  been  the  lawful 
wife  of  the  testator,  she  would  unquestiona- 
bly, upon  his  death,  be  entitled  to  dower  in 
all  the  real  estate  of  which  he  was  seised 
during  the  coverture ;  and  the  only  question 
is  whether  she  has  forfeited  such  right.  "At 
common  law  elopement  and  adultly  of  the 
wife  did  not  operate  as  a  bar  of  dower."  2 
Scribner,  Dower,  531,  citing  2  Go.  Inst.  435. 
Gonsequently,  if  Ghariotte  Beaty  has  for- 
feited ner  right  of  dower,  it  must  be  by  vir* 
tue  of  some  statute;  and  the  only  statute  in 
this  state  upon  the  subject  is  that  of  13  Edw. 
I.  chap.  34,  conimonly  called  the  ''Statute  of 
Westminster  II."  which  was  declared  of 
force  in  this  state  by  the  act  of  1712  (2  Stot 
at  L.  p.  422),  and  reads  as  follows:  "If  a 
wife  willingly  leave  her  husband,  and  go 
away  and  continue  with  her  advoutrer,  she 
shall  be  barred  forever  of  action  to  demand 
her  dower  that  she  ought  to  have  of  her 
husband's  lands,  if  she  be  convict  thereup- 
on, except  that  her  husband  willingly,  and 
without  coercion  of  the  church,  reconcile 
her,  and  suffer  her  to  dwell  with  him;  in 
which  case  she  shall  be  restored  to  her  ac- 
tion." That  statute  was  re-enacted  in  the 
General  Statutes  of  1882,  as  8  1799,  in  pre- 
cisely the  same  language,  except  that  the 
words  "and  without  coercion  of  the  church" 
are  omitted,  being  inapplicable  here,  and  is 
now  incorporated  in  the  Revised  statutes  of 
1893  as  I  1903.  The  inquiry  is  therefore 
narrowed  down  to  the  question  whether,  un- 
der the  established  facts  of  this  case,  Ghar- 
iotte Beaty  has  forfeited  her  right  of  dower 
by  virtue  of  the  provisions  of  the  statute 
above  quoted.    It  will  be  observed  that  the 
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Btatate  plainly  declares  that  if  a  wife  will- 
ingly leave  her  husband,  and  go  away  and 
continue  with  her  advoutrer,  she  shall  be 
barred  of  her  dower,  li,  theretore,  the  stat- 
ute be  interpreted  according  to  its  language, 
which  contains  no  ambiguity,  it  is  obvious 
that  two  things  must  combine,  to  constitute 
the  bar:  (1)  The  wife  must  willingly  leave 
her  husband;  (2)  she  must  continue  with 
her  advoutrer  (a  word  now  obsolete,  but 
signifying  the  same  thing  as  our  word  "adul- 
terer"). Webster,  Int.  Diet.  The  mere  fact 
that  the  wife  has  voluntarily  left  her  hus- 
band does  not  alone  constitute,  nor  does  the 
mere  fact  that  the  wife  has  left  her  husband 
and  is  living  in  adultery,  alone,  operate  as, 
a  bar  to  her  action  of  dower.  As  is  said  in 
that  very  valuable  work,  the  American  & 
English  Encyclopedia  of  Law  (vol.  10, 2d  ed. 
p.  200) :  "By  Stet.  Westm.  II.  (13  Bdw.  I. 
chap.  34)  it  was  provided  that  adultery 
committed  by  the  wife,  accompanied  by  a 
voluntary  elopement,  unless  there  was  after- 
wards a  reconciliation  with  her  husband, 
should  bar  her  dower."  That  this  is  a  proper 
construction  of  the  statute  cannot  admit  of 
a  doubt«  under  the  well-settled  rules  laid 
down  for  the  construction  of  a  statute.  In 
Potter's  Dwarr.  Stat.  p.  146,  the  rule  is  thus 
laid  down :  "That  where  the  language  is  ex- 
plicit the  courts  are  bound  to  seek  for  the  in- 
tention in  the  words  of  the  act  itself,  and 
they  are  not  at  liberty  to  suppose  or  to  hold 
that  the  legislature  intended  anything  dif- 
ferent from  what  their  language  imports." 
So,  in  the  comparatively  recent  work  of  End- 
lich  on  the  Interpretation  of  Statutes  (M)> 
It  is  said:  "The  legislature  must  be  in- 
tended to  mean  what  it  has  plainly  ex- 
pressed, and  consequently  there  is  no  room 
for  construction.  .  .  .  Where  the  words 
of  a  statute  are  plainly  expressive  of  an  in- 
tent, not  rendered  dubious  by  the  context, 
the  interpretation  must  conform  to  and 
carry  out  that  intent.  It  matters  not,  in 
such  a  case,  what  the  consequences  may  be. 
It  has  therefore  been  distinctly  stated  [Quot- 
ing from  Wilberforce  on  Statute  Law],  irom 
early  times  down  to  the  present  day,  that 
judges  are  not  to  mold  the  language  of  stat- 
utes in  order  to  meet  an  alleged  convenience 
or  an  allied  equity ;  are  not  to  be  influenced 
by  any  notions  of  hardship,  or  of  what,  in 
their  view,  is  right  and  reasonable,  or  is 
prejudicial  to  society;  are  not  to  alter  dear 
words,  though  the  legislature  may  not  have 
contemplated  the  consequences  of  using 
them ;  are  not  to  tamper  with  words  for  the 
purpose  of  giving  them  a  construction  which 
is  'supposed  to  be  more  consonant  with  jus- 
tice' than  their  ordinary  meaning."  So, 
also,  that  author,  in  9  5,  declares  that  con- 
siderations of  public  policy  are  not  to  be  re- 
garded; quoting  these  words  of  Mr.  Justice 
Story:  "Arguments  drawn  from  impolicy 
or  inconvenience  ought  here  to  be  of  no 
weight.  The  only  sound  principle  is  to  de- 
dare,  ita  lex  scripia  eaif — to  follow  and  to 
obey."  Another  well-settled  rule  of  inter- 
pretation is  that  every  word  found  in  a  stat- 
ute shall  be  given,  if  practicable*  due  force 
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and  effect.  Endlich,  Interpretation  of  Stat- 
utes, 9  23.  There  is  also  another  rule 
which  seems  to  be  applicable  to  this  case: 
"Statutes  by  the  autiiority  of  which  a  citi- 
zen may  be  deprived  of  his  estate  must  have 
the  strictest  construction."  Potter's  Dwarr. 
Stat.  p.  146.  Or,  as  it  is  expressed  in  a  note 
on  page  267  of  the  same  work :  "Every  stat- 
ute derogatory  of  the  rights  of  property,  or 
that  takes  away  the  rights  of  a  citizen,  is 
to  be  strictly  construed.  .  .  .  So,  also, 
a  statute  in  derogation  of  the  common  law." 
See  also  Endlich,  Interpretation  of  Statutes, 
9§  341,  343. 

In  view  of  these  well-settled  rules,  it  is 
clear  that,  under  the  undisputed  facts,  the 
appellant  Charlotte  Beaty's  claim  of  dower 
is  not  barred  by  the  provisions  of  the  stat- 
ute above  referred  to,  and  could  not  be  with- 
out placing  a  forced  construction  upon  the 
plain  language  of  that  statute,  in  direct  vio- 
lation of  every  one  of  the  rules  above  stated ; 
for  the  undisputed  fact  is  that  she  did  not 
willingly  leave  her  husband, — ^indeed,  did 
not  leave  him  at  all.  On  the  contrary,  he 
deserted  her,  and  resisted  all  her  attempts  to 
win  him  back,  and  it  was  onlv  after  her  un- 
successful efforts  to  that  end.  that  she  was 
found  livinff  in  adultery,  first  with  Black, 
and  next  with  Woodson;  for,  although  she 
went  through  the  form  of  marriage  with 
Black,  yet,  as  her  lawful  husband  was  then 
alive,  that  connection  must  be  regarded  as 
adulterous.  To  hold  that  in  this  case  the 
claim  of  dower  is  barred  by  the  provisions  of 
the  statute  would  necessitate  one  of  two 
things,  both  of  which  are  forbidden  by  the 
well-settled  rules  of  interpretation:  Either 
to  utterly  ignore  the  word  "willingly," 
which  is  found  in  the  statute^  or  to  substi- 
tute the  word  "or"  for  the  word  "and."  Now, 
while  there  are  cases  in  which  words  may 
be  eliminated  from  a  statute,  or  rejected  as 
surplusage,  as  may  be  seen  by  reference  to 
Endlich  on  Interpretation  of  Statutes,  9§ 
301,  302,  yet  this  is  not  authorized  where 
the  words  used  are  plain,  and  no  ambiguity 
arises  as  to  what  was  the  intent  of  the  legis- 
lature. Here  there  is  no  ambiguity  or  in- 
consistency in  the  lang^uage  of  the  statute, 
and  no  reason  whatever  why  every  word  in 
it  cannot  be  given  its  due  force  and  effect. 
So,  also,  there  are  cases  in  which  the  word 
"and"  may  be  substituted  for  the  word  "or," 
as  pointed  out  in  9  303  of  the  same  work; 
but,  as  is  laid  down  in  9  305,  this  can  never 
be  done  where  the  meaning  of  the  language 
used  in  the  statute  is  plain,  and  there  is 
nothing  in  it  to  call  for  such  substitution. 
Here  there  is  pothing  which  calls  for  or  war- 
rants any  such  substitution.  It  is  difficult 
to  conceive  how  the  legislature  could  have 
expressed  their  intention  in  plainer  lan- 
guage. They  must  be  presumed  to  have 
known,  both  when  this  statute  was  originally 
made  of  force  in  this  state,  and  when  it  was 
re-enacted  in  1882,  that  neither  elopement 
nor  adultery,  nor  both  combined,  operated  as 
a  bar  to  the  claim  of  dower  at  the  common 
law;  and,  when  they  determined  to  change 
the  law  in  this  respect,  if  the  intention  had 
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been  to  declare  that  adultery  or  a  liying  in 
adultery  should  bar  this  claim  of  dower,  it 
would  have  been  very  easy  to  have  said  so, 
but  they    did    not    say  so.    On    the    con- 
trary,   they    declared  in  plain,    unmistak- 
able language    what    would  operate  as    a 
bar  to  the  wife's  claim  of  dower,  viz.,  if  she 
"willingly  left  her  husband  "and"  continued 
with  her  adulterer.    This  view  is  fully  sup- 
ported by  the  case  of  R^el  v.  Elder,  62  Pa. 
308,    and    also    reported    in    1    Am.    Rep. 
414,     in     which     the     facts     were     much 
stronger  against  the  wife's  claim  of  dower 
than     in     the     case    under     consideration, 
and    yet    the    claim    of    dower    was    sus- 
tained.    In  that  case  Mr.  Justice  Sharswood, 
in  delivering  the  opinion  of  the  court  after 
setting  out  the  terms  of  the  statute,  uses 
this   hingufige:     "As   well    by   the   express 
words  of  this  statute,  as  the  uniform  con- 
struction put  upon  it  by  the  courts,  elope- 
ment, or  perhaps,  to  speak  more  accurately,  a 
voluntary   separation   or  departure  by   the 
wife  from  her  husband,  as  well  as  adultery, 
is  necessary  to  make  the  bar  complete.    .    .    . 
It  is  true  that  this  elopement  need   not  be 
with  the  adulterer,  for  even  where  there  has 
been  a  voluntary  separation  by  mutual  agree- 
ment the  statute  applies.     .     .     .     It  is  still 
necessary,  however,  that  she  should  have  sep- 
arated herself  from  him  sponte, — willingly." 
And  after  citing  the  authorities  he  proceeds 
as  follows :     "Now  there  was  not  only  no  evi- 
dence that  the  plaintiff  had  willingly  left  her 
husband,  but  the  proof  was  direct,  positive, 
ejid   uncontradicted    that    be   had    deserted 
her.     .     .     .     His  crime  of  unfaithfulness  to 
his  marriage  vows  exposed  her  to  seduction, 
and  that  she  fell  was  as  much  his  fault  as 
hers."    The  fact  which  appeared  in  that  case, 
that,  after  both  husband  and  wife  had  been 
living  in  adultery  for  some  time,  they  became 
reconciled  and  lived  together  until  the  death 
of  the  husband,  does  not  seem  to  have  had 
any  influence  upon  the  decision;  for,  after 
construing  the  statute  as  above  stated,  the 
learned  justice  used  this  language:     "This 
view  renders  it  unnecessary  to  consider  the 
effect  of  the  evidence  of  final  reconciliation 
between  John  Elder  and  the  plaintiff,  as  it 
only  could  become  important  if  the   dower 
had  been  barred  by  the  force  of  the  statute." 
The  case  of  Bell  v.  Nealy,  1  Bail.  L.  312,  19 
Am.  Dec.  686,  upon  which  the  circuit  judge 
relies  to  support  his  conclusion,  does  not  sus- 
tain him.     In  that  case  it  is  stated  in  the 
report  that,  "it  appeared  in  evidence  that  the 
wife  was  compelled  by  the  ill  treatment  of 
her  husband  to  fly  from  his  house,  but  that 
he  afterwards,  and  frequently,^  solicited  her 
to  return  and  live  with  him,  which  she  re- 
fused to  do,  saying  that  she  never  haa  liked 
him.     A  year  or  two  afterwards  he  married 
a  second  wife,  and  she    then    married    one 
Graham,  with  whom  she  lived  and  cohabited 
during  the  life  of  her  first  husband."     Upon 
this  evidence  the  circuit  judge  instructed  the 
jury  that  in  his  opinion  the  wife  was  barred 
of  her  dower,  saying:     "The  refusal  to  re- 
turn, when  no  good  reason  exists  for  it,  goes 
far  to  show  that  the  original  separation  was 
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not  altogether  involuntary,  and  did  not  orig- 
inate entirely  in  necessity.     It  is  clear,  upon 
authority,  however,  that  although  the  elope- 
ment of  the  wife  was  not  voluntary,  but  her 
departure  had  even  been  compuisory,  yet,  if 
she  voluntarily  remain  with  her  adulterer 
when  the  husband  is  willing  to  take  her  hook 
[last  italics  ours],  she  is  iMirred  by  the  stat- 
ute."   This  shows  that  the   true    and    real 
ground  of  the  circuit  judge's  opinion^  which 
was  simply  adopted  by  the  court  of  appeals, 
was  the  refusal  of  the  wife  to  return  to  her 
husband  on  his  offer  to  take  her  back,  and 
afterwards  voluntarily  remaining  with   her 
adulterer,  and  not  merely  that  she  was  living 
in  adultery.     This  was  manifestly  the  view 
taken  by  Mr.  Boily,  the  reporter,  who  is  well 
known  to  have  been  a  very  learned  and  able 
lawyer;  for  he  thus  statcus  in  his  headnotes 
the  point  decided  in  the  case:     "If  the  wife 
leave  her  husband  by  compulsion,  but  refuse 
to  return  on  his  offer  to  take  her  back,  and 
afterwards  live  in  adultery,  she  is  barred  of 
her  dower."     It  is  apparent,  therefore,  that 
the  case  relied  on  only  decides  that  a  refusal 
of  the  wife  to  accept  her  nusband's  offer  to 
take  her  back,  and  afterwards  living  in  adul- 
tery, will  bar  her  claim  of  dower;  and  it  is 
very  certain  that  the  case  affords  no  indica- 
tion whatever  as  to  what  the  court   would 
have  decided  if  there  had  been  no  offer  of  the 
husband  to  take  his  wife  back,  or  no  refusal 
to  accept  such  offer.     Now  in  this  case  there 
was  not  a  tittle  of  testimony  tending  to  show 
that  the  husband  ever  offered    to    take  his 
wife  back,  and,  of  course,  no  refusal  of  any 
such  offer.     On  the  contrary,  the  uncontra- 
dicted evidence  in  this  case  is  that  the  hus- 
band deserted  his  wife,  and  rejected  all  of 
her  appeals  to  return  to  her,  declaring  that 
he  never  intended  to  live  with  her    again. 
We  do  not  think,  therefore,  that  the  case  of 
Bftll  V.  Nealy,  1  Bail.  L.  312,  19  Am.  Dec.  686, 
sustains  the  conclusion  reached  by  the  cir- 
cuit judge,  and,  on  the  contrary,  that   case 
seems  rather  to  sustain  our    view;    for    it 
uMLnifestly  implies  that  the  refusal    of   the 
wife  to  accept  her  husband's  offer  to  take  her 
back,  especially  when  accompanied  with  her 
declaration  "that  she  never  had  liked  him," 
practically  amounted  to  the  same  thing  as 
if  she  had  willingly  left  him.  We  are  of  opin- 
ion, therefore,  that  so  much  of  the  decree  of 
the  circuit  judge  as  holds  that  the  claim  of 
dower  on  the  part  of  the  appellant  Charlotte 
Beaty  cannot  be  allowed  must  be  reversed. 
If  we  were  sitting  as  a  "court  of  conscience," 
and  not  as  a  court  of  law,  our  view  might, 
and  probably  would,  be  very  different.     But, 
administering  the  law  as  we  find  it  written, 
and  construing  it  according  to  rules  which 
have  been  long  and  well  settled,  by  which  the 
legal  rights  of  parties  litigant  must  be  de- 
termined, we  are  not  at  liberty  to  allow  our- 
selves to  be  influenced  or  controlled  by  con- 
siderations of  mere  sentiment,  which,  how- 
ever well  founded  in  the  purest  morality,  are 
not  declared  or  enforced  by  the  law  of  the 
land ;  nor  are  we  permitted  to  strain  the  law, 
as  we  find  it  written,  in  order   to   promote 
what  we  conceive  to  be  good  policy.     In  fine, 
we  have  no  authority  either    to    make    or 


18v9« 


BbATT  T.   RICHABD8ON. 


amend  the  Uw.  That  power  has  been  wisely 
intrusted  to  another  department  of  the  gov- 
emment,  upon  whose  domain  we  have  neither 
the  right  nor  the  disposition  to  encroach. 

The  second  question  above  stated  will  next 
be  considered,  which  involves  the  proper  con- 
struction of  the  homestead  law^  of  this  state. 
It  must  first  be  observed  that  the  right  of 
homestead  did  not  exist  at  common  law,  but 
owes  its  origin  solely  to  the  Constitution  and 
statute  law.  But,  as  there  have  been  ma- 
terial changes  in  the  homestead  law,  our 
first  inquiry  is.  What  law  is  to  be  applied  to 
this  case?  Inasmuch  as  the  rights  of  cred- 
itors are  here  involved,  we  cannot  determine 
this  question  by  the  law  as  it  stood  at  the 
time  of  the  death  of  the  testator,  when  the 
right  of  homestead,  if  any,  accrued,  as  was 
done,  and  properlv  done,  in  Boatick  v. 
Chovin,  55  S.  C.  427,*  33  S.  E.  508,  where  the 
rights  of  creditors  were  not  involved;  for  in 
that  case  it  was  plainly  implied  that,  if  the 
rights  of  creditors  had  been  involved,  it 
would  have  been  different.  This  is  import- 
ant, because  the  law  as  it  stood  prior  to  the 
adoption  of  the  present  Constitution  was  ma- 
terially different  from  the  law  as  it  is  now  de- 
clared by  the  act  of  1896  (22  Stat,  at  L.  p. 
190),  pursuant  to  the  present  Constitution 
upon  the  very  point  upon  which  the  present 
controversy  turns;  for  by  S  2130,  Rev.  Stat. 
1893,  it  was  declared  "that  no  right  of  home- 
stead shall  exist  or  be  allowed  in  any  prop- 
erty, real  or  personal,  aliened  or  mortsfasred," 
etc.,  whereas  by  the  present  law  it  is  declared 
that  the  right  of  homestead,  before  assign- 
ment, shall  not  be  waived  or  defeated,  "ex- 
cept it  be  by  deed  of  conveyance  or  mart' 
gage."  (Italics  ours.)  Now,  while  it  does 
not  distinctly  appear  in  the  "case,"  as  print- 
ed, at  what  time  the  only  debt  of  which  we 
hear  was  contracted,  yet  as  it  does  there  ap- 
pear that  the  testator  died  in  February, 
1896  (very  soon  after  the  present  Constitu- 
tion went  into  effect) ,  and  as  it  was  admitted 
at  the  hearing  that  this  debt  amounted  to 
$400,  with  interest  from  1893,  we  must  con- 
clude that  such  debt  was  contracted  prior 
to  the  adoption  of  the  present  Constitution, 
and  that  the  question  must  be  determined  by 
the  law  as  it  stood  before  the  present  Con- 
stitution was  adopted.  As  we  have  seen,  it 
was  expressly  declared  that  no  right  of  home- 
stead should  be  allowed  in  any  property 
"aliened  or  mortgaged,  either  before  or  after 
assignment,"  and  therefore  the  practical  in- 
quii-y  is  as  to  the  effect  of  the  devise  con- 
tained in  the  will  of  the  testator.  Does  it 
amount  to  such  an  alienation  as  would  de- 
feat the  right  of  homestead?  We  are  un- 
able to  see  any  valid  reason  why  it  should 
not.  It  is  well  settled,  in  this  state,  at  least, 
that  the  homestead  laws  effect  no  change  in 
the  title  to  property.  As  was  said  in  Elliott 
V.  Mackorell,  19  S.  C,  at  page  242,  the  pur- 
pose of  such  laws  "was  not  to  create  any  new 
estate,  or  to  invest  estates  already  existing 
with  any  new  qualities,  or  to  subject  them  to 
any  restrictions,  but  to  secure  a  right  of  ex- 
emption by  forbidding  the  use  of  the  process 
of  the  court  to  sell  certain  property  for  the 
payment  of  debts;"  and  as  was  said  in  Ex 
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parte  Ray,  20  S.  C,  at  page  248:  "We  do 
not  understand  the  homestead  laws  as  de- 
signed to  alter  or  in  any  way  affect  the  stat- 
ute for  the  distribution  of  intestate's  estates, 
and  they  do  not  even  purport  so  to  do." 
Now,  if  the  homestead  laws  create  no  new 
estates,  and  do  not  invest  those  already  ex- 
isting with  any  new  qualities  or  "subject 
them  to  any  restrictions,"  and  do  not  "in 
any  way  affect  the  statute  for  the  distribu- 
tion of  intestates'  estates,"  why  should  they 
be  held  to  affect  in  any  way  the  statute  of 
wills,  by  which  it  is  declared  (  Rev.  Stat. 
1803,  §  1987)  that  any  person  having  right 
or  title  to  any  property  "may  dispose  there- 
of by  will,  in  writing,  at  his  or  her  own  free 
will  and  pleasure,  except  as  herein  provid- 
ed?"— ana  there  is  no  provision  therein  for- 
bidding any  interference  with  the  right  of 
homestead. 

The  case  of  Hendriw  v.  fifeabom,  25  S.  C. 
481,  60  Am.  Rep.  520,  is  relied  upon  to  sus- 
tain a  conclusion  contrary  to  that  which  we 
have  adopted.  While  it  is  true  that  remarks 
are  made  in  the  reasoning  of  the  distin- 
guished justice  who  prepared  the  opinion  in 
that  case  which  would  seem  to  be  in  conflict 
with  the  conclusion  which  we  have  reached, 
we  do  not  think  that  the  point  decided 
(which  is  all  that  is  authoritative  in  any 
case)  is  inconsistent  with  our  conclusion  in 
this  case.  As  we  learn  from  the  opinion  in 
that  case,  there  being  no  copy  of  the  will  set 
out  in  the  case,  the  testator  "provided  as  fol- 
lows, viz.:  That  all  his  propertv  should  be 
sold,  and  the  proceeds  applied — First,  to  the 
payment  of  his  debts;  second,  a  bequest  of 
$200  to  Lula  Owens,  a  young  girl  whom  he 
had  raised;  and,  third,  the  residue,  if  any, 
to  go  to  his  widow,  Matilda  Hendrix."  The 
widow  set  up  a  claim  of  homestead,  and  the 
question  was,  as  stated  by  Mr.  Justice  Mc- 
Gowan  in  delivering  the  opinion  of  the  court, 
"whether  that  testamentary  disposition  was 
such  an  'alienation'  of  his  property,  in  the 
sense  of  .the  act^  as  to  exclude  the  widow's 
right  to  the  exemption  after  his  death." 
It  will  be  observed  that  he  says  the  question 
was  whether  "that"  testamentary  disposition 
(the  terms  of  which  he  had  previously  stat- 
ed), not  whether  ''any"  testamentary  dis- 
position by  a  testator  of  the  whole  of  his 
property  would  exclude  the  widow's  right  of 
homestead.  Again  he  says:  "The  legacy  to 
Lula  Owens,  being  a  voluntary  gift,  cannot 
stand  in  the  way  of  creditors ;  and  therefore 
the  only  question  in  the  case  is  whether  the 
widow  is  entitled  to  the  exemption  of  $500 
[the  testator's  estate  consisting  exclusively 
of  personalty],  as  against  the  debts  of  the 
testator,  to  which  he  directed  it  to  be  paid 
by  his  will."  It  seems  to  us  that  the  true 
view  of  that  case  is  that  the  provisions  in  the 
will  directing  "that  all  his  property  should 
be  sold,  and  the  proceeds  applied  first  to  the 
payment  of  his  debts,"  was  not  a  testamen- 
tary disposition  of  his  property,  in  such  a 
sense  as  would  amount  to  an  alienation  of  it, 
for  it  was  not  given  to  anyone  whomsoever. 
It  was  simply  a  provision  which  the  law 
would  require  even  if  no  such  words  were 
contained  in  the  will;  and  the  rule  is  that, 
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whiere  a  testator  undertakes  by  his  will  to 
dispose  of  his  property  in  the  same  way  the 
(aw  would  dispose  of  it  if  there  were  no  will, 
such  testamentary  disposition,  as  said  by 
Chancellor  Dargan  in  his  circuit  decree  in 
Sedbrook  v.  Seabrook,  10  Rich.  £a.  at  page 
503,  "is  nugatory  and  void,"  whicui  was  i3- 
finned  by  the  court  of  appeals.  There  was 
therefore  no  testamentary  disposition  of 
property  in  that  case,  and,  of  course,  no 
alienation  of  it ;  for  to  constitute  an  alienar 
ation  there  must  be  an  alienee,  and  there  was 
none  in  that  case.  If,  however,  the  language 
of  the  will  last  quoted  should  be  regarded  as 
an  attempt  by  the  testator  to  exclude  the 
widow's  right  of  homestead  secured  to  her 
by  the  law  of  the  kknd,  it  could  not  be  al- 
lowed to  have  that  effect,  under  the  principle 
decided  in  Gordon  v.  Blackman,  I  Rich.  Eq. 
61,  adopted  and  followed  in  the  subsequent 
case  of  Orosshy  v.  Smith,  3  Rich.  Eq.  244, 
where  it  was  held  that,  while  a  person  may 
dispose  of  his  property  by  will  as  he  pleases, 
he  cannot  exclude  those  whom  the  law  ap- 
points to  the  succession  by  a  mere  declara- 
tion that  they  shall  not  take,  but  can  only 
do  so  by  making  some  other  valid  disposition 
of  his  property.  While,  therefore,  we  have 
no  fault  to  find  with  the  point  really  de- 
cided in  the  case  of  Hendria  v.  Seaborn,  we 
cannot  approve  all  of  the  reasoning  employed 
in  that  case. 

Under  the  view  which  we  have  adopted, 
that  the  claim  of  homestead  set  up  by  tiie 
appellant  Charlotte  Beaty  cannot  be  al- 
lowed, it  becomes  unnecessary  to  consider 
what  would  be  the  effect  of  her  conduct,  or  of 
the  fact  that  she  was  not  living  on  the  home- 
stead as  a  part  of  the  family  of  the  testator 
at  the  time  of  his  death,  but,  so  far  as  she 
could  do  so,  had  become  a  part  of  the  fam- 
ily, in  fact,  if  not  in  law,  of  another  man, 
with  whom  she  was  living  in  adultery.  The 
exceptions  raising  the  second  question  above 
stated  must  therefore  be  overruled. 

Proceeding  nevt  to  thte  third  question: 
Having  held  that  the  appellant  Charlotte  is 
entitl^  to  dower,  she  is  thereby  excluded 
from  any  claim  to  a  distributive  share  of 
such  portions  of  her  husband's  estate  as  to 
which  he  may  have  died  intestate,  as  was 
held  in  Qlover  v.  Glover,  45  S.  C.  51,  22  S. 
E.  739,  and  cases  there  cited. 

The  fourth  question  is  concluded  by  what 
we  have  said  in  considering  the  second  ques- 
tion. The  exceptions  raising  this  question 
must  therefore  be  overruled. 

It  only  remains  to  consider  the  fifth  ques- 
tion, which  has  been  stated  above.  By  the 
terms  of  his  will  the  testator  devised,  in  the 
first  clause,  his  "dwelling  house  and  lot  on 
Church  street,  in  the  city  of  Spartanburg 
[which  seems  to  be  the  only  real  estate 
owned  by  the  testator],  to  my  wife,  Violet 
Beaty,  during  her  life,  and  from  and  after 
her  decease  to  my  son,  Eugene  Beaty,  and  my 
adopted  daughter,  Violet  Beaty,  and  their 
heirs  and  assigns,  forever,  in  equal  shares, 
as  tenants  in  common."  In  the  second 
clause  he  bequeaths  his  "barber  chairs,  ra- 
zors, and  all  tools  i^pertaining  to  mv  trade, 
to  my  son,  Eugene  Beaty,"  who  is  the  plain- 
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tiff  herein.    All  the  residue  of  his  property, 
after  payment  of  his  debts  and  funeral  ex- 

Senses,  he  bequeaths  "to  my  wife,  Violet 
leaty,"  and  he  appoints  her  executrix  of  his 
will.  It  is  conceded  that  the  person  spoken 
of  in  the  will  as  "Violet  Beaty,"  and  desig- 
nated as  the  wife  of  the  testator,  was  not  his 
wife,  but  was  a  woman  with  whom  he  was 
living  in  adultery,  aond  whom  we  shall  desig- 
nate as  "Violet  the  elder."  There  can  be  no 
doubt  that  under  the  provisions  of  the  act 
of  1795,  now  incorporated  in  Rev.  Stat.  1893 
as  S  1999,  so  much  of  the  devise  and  bequest 
to  Violet  the  elder  «£  exceeds  in  value  the 
one-fourth  part  "of  the  real,  clear  value"  of 
the  testator's  whole  estate,  botii  real  and 
personal,  after  the  payment  of  his  debts, 
must  be  declared  void  at  the  instance  of 
either  the  lawful  wife  or  any  legitimate  child 
of  the  testator ;  and  in  this  case  the  plaintiff, 
who  is  conceded  to  be  the  only  legitimate 
child  of  the  testator,  makes  this  demaxid, 
and  Charlotte  Beaty,  his  lawful  wife,  joins 
in  such  demand.  The  oases  upon  which  we 
rely  as  establishing  the  proper  construction 
of  that  statute  are  Breithaupt  v.  Bauskett, 
1  Rich.  Eq.  465,  appx.,  which,  though  a  cir- 
cuit decree  of  that  eminent  jurist  Chancellor 
Harper,  not  appealed  from,  has  been  distinct- 
ly recoffnized  and  followed  in  the  subsequent 
cases  ol  Hull  v.  Hull,  2  Strobh.  Eq.  174,  and 
Taylor  v.  McRa,  3  Rich.  Eq.  96.  From  the 
express  terms  of  the  statute,  and  from  the 
construction  of  such  tenns  in  the  cases  just 
cited,  it  is  apparent  that  the  devise  and  be- 
quest to  Violet  the  elder  are  not  void  in  toto, 
but  only  for  so  much  thereof  as  exceeds  in 
value  the  one-fourth  part  of  the  dear  value  of 
the  testator's  whole  estate,  after  the  pay- 
ment of  his  debts.  This  being  so,  it  is  a  mis- 
take to  say,  as  is  said  in  the  circuit  decree, 
that  the  will,  in  so  far  as  it  creates  a  life 
estate,  is  void ;  or  to  say  that,  the  particular 
estate  (the  life  estate  given  to  Violet  the 
elder)  being  "void  in  ito  creation,"  the  re- 
mainder must  be  defeated;  for,  as  was  held 
in  Breithaupt  v.  Bauskett,  I  Rich.  Eq.  466, 
appx.,  a  devise  to  a  mistress  or  to  an  illegit- 
imate child  is  not  void,  but  only  voidable, 
at  the  instance  of  the  lawful  wife  or  a  legiti- 
mate child.  But  here  the  particular  estate 
is  not  even  wholly  voidable,  but  is  good  and 
valid  to  the  extent  of  one  fourth  of  the  clear 
value  of  the  testator's  estate.  Hence,  even 
after  the  devise  to  Violet  the  elder  is  de- 
clared void  at  the  instance  of  the  testator's 
lawful  wife  and  legitimate  child,  to  the  ex- 
tent which  its  value  exceeds  one  fourth  of 
the  dear  value  of  the  testator's  estate,  there 
still  remains  a  particular  estate,  which, 
though  reduced  in  value,  is  sufficient  to  sup- 
port the  remainder.  But,  even  if  the  devise 
could  be  regarded  as  wholly  void  in  its  crea- 
tion, the  case  of  Key  v.  Weathershee,  43  S.  C. 
414,  21  S.  E.  324,  goes  very  far  to  show  that 
the  remainder  would  not  thereby  be  neces- 
sarily defeated.  But  we  need  not  now  de- 
cide that  point,  for,  as  we  have  seen,  this  de- 
vise cannot  be  regarded  as  void  in  its  crea- 
tion ;  for,  if  so,  no  subsequent  circumstances 
could  render  it  valid,  and,  as  all  the  cases 
above  cited  condusively  show  that  such  a  de- 
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vise  is  abaolutely  good  and  wdid  against  all 
the  world,  even  the  next  of  kin  of  the  testa- 
tor, except  the  lawful  wife  and  legitimate 
children,  if  not  declared  void,  to  the  extent 
above  indicated,  as  to  them  during  their  life* 
time,  it  remains  good.  So  much,  therefore, 
of  the  circuit  decree  as  adjudges  that  the  re- 
mainder to  the  plaintiff  Eugene  Beaty  and  to 
the  defendant  Violet  the  younger  is  de- 
feated, must  be  reversed. 

The  facts  set  out  in  the  "ease"  are  not  suf- 
ficient to  enable  this  court  now  to  render 
such  a  judgnoent  as  would  finally  dispose  of 
this  case,  luid  therefore  the  case  must  be  re- 
manded to  the  circuit  court,  in  order  that  the 
following  facts  may  be  ascertained:  (1) 
What  is  the  dear  value  of  the  entire  estate 
of  the  testator,  after  the  payment  of  his  debts, 
the  precise  amount  of  which  does  not  now 
appear?  And  in  ascertaining  the  value  of 
the  testator's  estate  the  value  of  the  dower 
herein  allowed  to  his  widow,  the  appellant 
Charlotte,  must  first  be  deducted  from  the 
value  of  the  real  estate;  for  it  is  well  settled 
that  the  widow's  dower  constitutes  no  part 
of  her  deceased  husband's  estate,  and  cannot 
be  disposed  of  by  him,  either  by  will  or  other- 
wise, unless  she  chooses  to  accept  a  provision 
in  her  husband's  will  made  in  lieu  of  her 
dower.  As  is  said  by  Chancellor  Dargan  in 
hit  circuit  decree  in  Cunningham  v.  Shan- 
non, 4  Bich.  Eq.  at  page  140  (whidi  upon 
this  point  was  affirmed  by  the  court  of  ap- 
peals) :  "Bower  is  a  right  which,  inchoate 
during  the  coverture,  becomes  absolutely 
vested  in  the  wife,  as  an  estate,  on  the  death 
of  her  husband,  and  is  as  much  beyond  his 
control  or  power  of  disposition  as  her  own 
inheritance.  It  not  being  his  to  give,  every 
devise  which  he  makes  of  the  land  upon 
which  the  right  of  dower  sttaches  is  pre- 
sumed to  be  given  subject  to  the  legal  es- 
tate, unless  the  contrary  appears  on  the  face 
of  the  will,  in  express  words,  or  by  the 
strongest  kind  of  implication."  And,  as 
nothing  of  the  kind  appears  in  this  will,  it 
follows  necessarily  that  the  value  of  the 
widow's  dower  herein  allowed  cannot  be  in- 
cluded in  any  estimate  of  the  value  of  the 
testator's  estate.  And  as  it  is  manifest 
that  the  nature  and  character  of  the  testa- 
tor's real  estate  are  such  tlmt  the  widow's 
dower  cannot  be  set  apart  in  kind  without 
injustice  to  all  parties  concerned,  and  a  side 
is  therefore  necessary,  one  sixth  of  the  pro- 
ceeds of  such  sale  should  first  be  set  apart 
as  the  widow's  dower,  and  not  countea  as 
any  part  of  the  testator's  estate.  (2)  What 
is  the  value  of  the  life  estate  devised  to  the 
defendant  Violet  the  elder?  For  although 
the  circuit  judge  does  find  that  the  value  of 
such  life  estate,  whether  measured  by  the 
rule  laid  down  in  the  case  of  Qarland  v. 
Crow,  2  Bail.  L.  24,  or  upon  her  expectancy 
of  life  as  fixed  by  the  tables  of  mortality, 
would  exceed  one  fourth  of  the  clear  value 
of  the  testator's  estate,  he  does  not  find 
which  of  these  two  modes  of  measurement 
should  be  adopted,  and,  as  they  differ  in  the 
result,  the  time  value  must  be  judicially  as- 
certained, which  this  court  is  not  at  liberty 
to  do,  as  there  is  no  exception  raising  the 
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question.  (3)  What  amount  is  necessary 
for  the  payzoeiKt  of  the  debts  of  the  testator? 
(4)  What  amount  is  or  should  be  in  the 
hands  of  the  executrix,  applicable  to  the  pay- 
ment of  debts  and  funeral  expenses?  There- 
upon the  circuit  court  shoiud  render  a  de- 
cree ( 1 )  that  the  real  estate  be  sold  at  such 
time  and  upon  such  terms  as  to  that  court 
may  seem  best  for  the  interests  of  all  parties 
concerned;  (2)  that  one  sixth  of  the  net  pro- 
ceeds of  such  sale,  after  paying  the  costs  and 
expenses  properly  incident  thereto,  be  paid 
to  the  appellant  Charlotte  Beaty,  or  her  at- 
torneys, in  satisfaction  of  her  dower;  (3) 
that,  after  exhausting  the  personalty  appli- 
cable to  the  payment  of  debts,  such  proceeds 
of  sale  be  applied  to  the  payment  of  any 
debts  that  may  remain  unpaid;  (4)  that  so 
much  of  the  balance  of  such  proceeds  as  shall 
not  exceed  one  fourth  of  the  clear  value  of 
the  testator's  entire  estate,  as  ascertained  in 
the  manner  hereinbefore  directed,  be  paid  to 
Violet  the  elder,  after  the  eorpuB  of  the  same 
has  been  properly  secured  to  the  remainder- 
men, Eugene  Beaty  and  Violet  the  younger, 
who  will  be  entitled  to  receive  the  same  up- 
on the  death  of  Violet  the  elder;  (5)  that 
any  balance  that  may  remain  of  such  pro- 
ceeds be  paid  to  Eugene  Beaty  and  Violet  the 
younger,  or  to  their  respective  attorneys,  in 
equal  proportions;  (6)  that  such  provision 
be  made  for  the  payment  of  the  costs  and  dis- 
bursements of  this  case  as  may  seem  to  the 
circuit  court  most  equitable  and  just. 

The  judgment  of  ihia  court  is  that  the 
judgment  of  the  Circuit  Court  he  reversed 
in  the  several  particulars  hereinabove  indi- 
cated, and  in  all  the  points  which  do  not  con- 
fiict  herewith  that  it  be  affirmed,  and  thattne 
case  be  remanded  to  the  Circuit  Court  for 
the  purpose  of  carrying  out  the  views  herein 
announced. 


Frederick  L.  GREEN,  Admr.,  etc.,  of  Allen  J. 
Green,  Deceased,  et  al.,  Appta,, 

V. 

Lucy  J.  GREEK  et  al,,  Beapta, 

1.  Money  collected  by  a  life  tenant  on 
a  total  loss  hy  Are,  mider  a  policy  of  In- 
surance which  the  life  tenant  took  out  in  her 
own  name,  paying  the  premiums  therefor  with 
her  own  money,  should  be  used  In  rebuilding, 
or  should  go  to  the  remaindermen,  reserving 
the  Interest  for  life  for  the  life  tenant. 

a.  The  •triotness  In  the  enforcentent 
of  tlie  lavr  governing  express  trusts  does 
not  obtain  In  case  of  Implied  trusts. 

3.  Trust  ntoncTS  Invested  hy  tlie  trus- 
tee in  the  purchase  of  a  part  of  a 
mortfrave  debt  represented  by  a  decree  of 
foreclosure,  on  an  agreement  that  this  shall 
be  Junior  In  right  to  the  other  part  of  the 
decree,  may  be  deemed  a  part  of  the  purchase 
money  ot  the  property,  when  the  trustee  pur- 
chased It  on  a  sale  under  the  other  part  of 
the  decree,  which  constitutes  the  first  lien. 

Note. — As  to  proceeds  of  Insurance  on  prem- 
Ises  held  by  life  tenant,  see  also  Harrison  v. 
Pepper  (Mass.)  33  L.  R.  A.  239;  and  Sampson 
V.  Bagley  (R.  I.)  44  L.  R.  A.  711. 
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*•     Tbe  remedr  of  the  cestni  q«e  tr«st 
for  InTestiiient  hy  the  trustee  of  fnnd« 

which  are  In  fact  subject  to  an  Implied  trast, 
bat  which  the  trustee.  In  good  faith,  uses  as 
her  own  to  pay  part  of  the  purchase  price 
of  property,  may  be  limited  to  a  claim  for 
repayment  of  the  trust  money,  with  a  lien 
on  the  property  therefor,  without  giving  any 
right  to  the  property  itself,  or  any  part  there- 
of, except  as  security. 


{Molver,  Oh.  J„  dUaenU.) 
(November  8,  1890.) 


APPEAL  by  plaintiffs  from  a  decree  of  the 
Ck>mmon  Pleas  Circuit  Court  for  Rich- 
land County  in  favor  of  defendants  in  a  pro- 
ceeding brought  to  charge  Lucy  J.  Green 
with  the  proceeds  of  certain  real  estate  as 
trustee  for  remaindermen  upon  the  ground 
that  the  real  estate  was  procured  with  the 
proceeds  of  a  fire-insurance  policy  upon 
property  which  she  held  as  life  tenant  Mod- 

The  facts  are  stated  in  the  report  of  the 
Master,  John  S.  Vkbnbb,  which  was  as  fol- 
lows: 

"To  the  Presiding  Judge,  Court  of  Com- 
mon  Pleas,    Richland   County,    Fall   Term, 
1898 ;     The  above-stated  case  was  referred  to 
me  by  an  order  of  Hon.  O.  W.  Buchanan,  pre- 
siding judge  of  this  court,  dated  November 
12,  1896,  *to  take  the  testimony  upon  all  the 
issues  in  the  cause,  and  report  the  same,  to- 
gether with  my  findings  of  fact  therein,  to 
this  court.'    On  May  26,  1898,  I  held  a  ref- 
erence  under  naid  order,  attended  by  the  at- 
torneys of  record  in  said  cause.     Mr.  Jervey, 
on  part  of  the  defendant  Lucy  J.  Green  and 
the  other  defendants  who  adopt  her  answer, 
moved  to  amend  their  answers,  as  set  out 
in  a  paper  received  and  designated  therein, 
as  a  'notice  of  a  motion  for  amendment.'    I 
gi-anted  this  motion,  and  allowed  the  amend- 
ment proposed  in  said  paper,  which  I  here- 
with report,  with  the  indorsement  thereon. 
The  defendant  Lucy  J.  Green  made  offer  of 
judgment  in  writing,  which  was  filed  with 
me,  as  master,  as  a  part  of  the  record  in  this 
case,  which  was  accepted  by  all  parties  as  a 
proper  offer  under  the  Code.     Subsequent  to 
said  date  I  held  several  other  references,  at- 
tended by  the  attorneys  of  record;  took  all 
the  testimony  offered  on  all  the  issues  in  said 
cause,  which  I  herewith  report,  marked  *¥,' 
together  with  my  findings  of  fact  thereon: 

"(1)  All  the  parties  named  in  the  sum- 
mons have  been  duly  served  and  all  of  them 
have  appeared  and  answered.  The  infant  de- 
fendants were  all  properly  represented  by 
guardians  ad  litem  duly  appointed.  The 
guardian  ad  litem  appointed  for  the  infant 
defendant,  Frederick  G.  De  Saussure,  having 
died,  another  guardian  od  litem  was  ap- 
pointed for  that  purpose. 

"(2)  Mrs.  Lucy  P.  Green  departed  this 
life  on  or  about  the  6th  day  of  April,  1864, 
leaving  a  last  will  and  testament,  whereby 
she  devised  her  residence,  a  house  and  lot  in 
the  city  of  Columbia,  situate  at  the  comer 
of  Bull  and  Senate  streets,  containing  one 
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and  a  half  acres,  to  'my  daughter  Lucy  J. 
Green,  .  .  .  together  with  all  the  furni- 
ture and  things  appurtenant  in  the  house 
and  kitchen.  .  .  .  This  deyise  is  made  to 
her  for  life,  for  her  sole  and  separate  use, 
not  subject  to  the  debts,  contracts,  or  con- 
trol of  any  husband  with  whom  she  may  in- 
termarry. At  her  death  I  devise  and  be- 
queath the  same  to  my  four  sons,  Allen  J. 
Green,  Halcott  P.  Green,  Frederick  L.  Green, 
and  John  S.  Green,  and  the  children  of  my 
daughter  Lucy,  if  she  should  have  any  living 
at  her  deatli,  they  taking  among  them  one 
share;  if  she  leaves  none  living  at  her  death, 
tlien  to  my  four  sons.' 

"(3)  At  her  death  the  four  sons  and  her 
daughter  Lucy  were  all  living.     Since  that 
time,  of  the  sons,  John  has  died  intestate, 
unmarried,   and   without   issue;     Allen    J. 
Green  has  died  intestate,  leaving  surviving 
him  his  widow,  Sally  S.  Green,  and  his  chil- 
dren,  Allen   J.   Green,   Walter   Green,   and 
Martha  C.  Green,  plaintiffs,  who  reside  in 
Alabama;  Halcott  P.  Green  has  died  intes- 
tate, and  leaving  surviving  him  his  chil- 
dren,  Allen   J.   Green,   Sally  C.   Heyward, 
Eliza  G.  Singleton,  Mary  Caroline  Jervey, 
and  Halcott  P.  Green,  who  reside  in  South 
Carolina;  and  Frederick  L.  Green  has  died 
intestate,  and  leaving  surviving  him  his  chil- 
dren, Frederick  L.  Green,  William  G.  Green, 
G.  Washington  Pringle,  Allen  G.  Green,  Wal- 
ter Q.  Green,  and  Frederick  G.  De  Saussure, 
a  minor  grandson,  child  of  deceased  daugh- 
ter,  Lucy  D.   De   Saussure,   who  reside  in 
South  Carolina.     Letters  of  administration 
have  been  duly  issued  as  follows :     On  estate 
of  Allen  J.  Green,  to  Frederick  L.  Green ;  on 
estate  of  Frederick  L.  Green,  to  Frederick  L. 
Green ;  on  estate  of  Halcott  P.  Green,  to  Hal- 
cott P.  Green;   and  on  estate  of  John   S. 
Green,   to   Halcott   P.    Green.     Miss    Lucy 
Green  survives,  and  has  never  been  married,  ' 
and  soon  after  the  decease  of  the  testatrix 
she  went  into  possession  of  the  devise  and 
bequest. 

"(4)  In  November,  1877,  the  dwelling  de- 
vised was  destroyed  by  fire,  and  no  dwelling 
house  or  other  structure  has  been  rebuilded 
on  the  said  lot.  There  was  a  policy  of  in- 
surance on  same,  which  was  paid  to  Miss 
Lucy  J.  Green,  the  life  tenant,  by  the  insur- 
ance company,  in  the  sum  of  $3,000.  This 
payment  was  made  about  one  month  after 
the  fire.  She  invested  the  said  amount  in 
a  call  loan  to  the  Charlotte,  Columbia,  &  Au- 
gusta Railroad  Company,  with  security  at 
10  per  cent,  interest  payable  monthly.  Her 
four  brothers  (who,  with  her  children, 
should  she  have  any,  are  the  remaindermen) 
had  full  knowledge  of  the  payment  to  her 
of  the  insurance,  and  the  loan  of  it  to  Allen 
J.  Green,  committee  of  John  S.  Green,  here- 
inafter referred  to. 

"(6)  I  further  find:  That  in  the  mean- 
time one  of  the  brothers,  remainderman  John 
S.  Green,  was  some  time  in  the  summer  of 
1&77  declared  a  lunatic,  and  that  the  defend- 
ant Allen  J.  Green,  of  South  Carolina,  was 
duly  appointed  his  committee.  That,  on  tak- 
ing charge  of  the  estate  of  John  S.  Green,  he 
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found  it  very  much  embarrassed.  This  es- 
tate oonsistal  of  the  property  described  in 
the  complaint  as  the  'bridcyard/  containing 
418  acres,  more  or  less,  and  one  lot  in  the 
city  of  Columbia,  situate  at  the  corner  of 
Bull  and  Pendleton  streets,  containing  one 
acre,  more  or  less,  and  certain  inconsidera- 
ble personal  property.  That  the  debts  due 
by  tne  estate  of  John  6.  Green  aggregated 
something  over  $7,000. 

"  (8)  That  on  taking  charge  of  said  estate 
the  said  Allen  J.  Green,  committee,  peti- 
tioned the  court  of  probate  of  Richland 
county,  and  obtained  an  order  authorizing 
him  to  sell  such  of  the  personal  property  as 
he  found  it  necessary  to  sell,  and  to  borrow 
on  the  real  estate  such  sum  as  he  might  find 
it  necessary  to  relieve  the  estate  of  its  em- 
barrassments. Efforts  in  this  direction  were 
made  by  said  committee  unsuccessfully  until 
in  January,  1873,  when  he  applied  to  the  de- 
fendant, Lucy  J.  Green. 

"(7)  That  upon  said  application  the  said 
Miss  Lucy  J.  Green  lent  to  the  said  Allen  J. 
Green,  the  committee  of  John  S.  Green,  lu- 
natic, the  sum  of  $3,200,  $3,000  of  which  was 
the  said  insurance  money  paid  to  Allen  J. 
Green  upon  Miss  Green's  order  by  Ool.  Pal- 
mer, president  of  the  Columbia  &  Augusta 
Railroad  Company ;  the  remainder,  $200,  her 
own  funds,  derived  from  other  sources. 

"(8)  That  the  said  Allen  J.  Green,  com- 
mittee of  the  said  John  S.  Green,  paid  out 
the  said  insurance  money  so  borrowed  as  fol- 
lows: First,  to  Miss  Lucy  J.  Green,  $300, 
the  interest  in  advance  at  10  per  cent  per  an- 
num on  said  $3,000,  and  $2,200  to  Bachman 
k  Youmans,  attorneys  for  Mazyck  and  Hen- 
neman,  who  held  the  first  lien  on  the  Brick- 
yard tract,  under  a  decree  of  foreclosure  in 
the  case  of  John  A.  Kenneman  v.  Allen  J, 
Crreen,  as  committee  of  John  S.  Green,  lu- 
natic, and  others ;  and,  next,  the  sum  of  $500 
to  N.  Barnwell,  representing  John  T.  Rhett, 
attorney  for  E.  J.  Scott  &  Sons  and  R.  J. 
Brownfield,  on  judgmente  which  they  held 
against  said  John  S.  Green. 

"(0)  That  the  said  sum  of  $3,200  was  se- 
cured to  the  said  Lucy  J.  Green  by  two  notes 
of  said  Allen  J.  Green,  committee, — one  for 
$2,700,  dated  the  14th  day  of  March,  1879,— 
and  by  the  assignment  to  her  of  their  inter- 
est by  Henneman  and  Mazyck  in  the  said  de- 
cree, to  the  extent  of  $2,200,  the  amount  paid 
them  as  aforesaid,  and  also  by  the  assign- 
ment to  her  of  the  said  Scott  and  Brownfield 
judgment  in  full  by  the  owners  thereof.  The 
remaining  sum  of  $500  was  secured  to  Miss 
Lucy  J.  Green  by  the  note  of  said  Allen  J. 
Green,  committee  of  John  S.  Green,  dated 
March  14,  1878,  payable  one  day  after  date, 
with  interest  from  date  payable  annually, 
and  a  mortgage  on  the  Pendleton  street  lot, 
property  of  said  John  S.  Green.  The  said 
amount  of  said  decree  of  foreclosure  was  as- 
signed by  Henneman  and  Mazyck  to  Miss 
Green,  with  the  express  provision  that  the 
remaining  portion  of  said  decree  still  due 
should  be  a  first  lien  on  the  mortgaged  prop- 
erty, and  that  Miss  Lucy  Green's  interest 
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therein  should  be  junior  to  said  interest  of 
said  Henneman  and  Mazyck,  and  coste. 

'MIO)  This  loan  of  money  derived  from 
the  insurance  company  the  brothers  of  Miss 
Green  had  full  knowledge  of,  and  made  no 
objection  thereto. 

"(11)  I  further  find  that  Allen  J.  Green, 
committee  of  John  S.  Green,  having  failed, 
in  the  fall  of  1878,  to  borrow  more  money 
on  the  security  of  real  estate  of  John  S. 
Green,  to  pay  the  pressing  claims  against 
the  estate  of  his  lunatic,  Messrs.  Bachman 
&  Youmans,  representing  the  decree  of  fore- 
closure of  the  mortgages  of  Mazyck  and  Hen- 
neman, which  constituted  senior  liens  upon 
the  brickyard,  advertised  the  same  for  sale 
on  January  0,  1879. 

"(12)  That  on  that  day,  upon  a  fair  and 
open  sale,  the  property  was  knocked  down 
to,  and  sold  and  conveyed  to.  Miss  Lucy  J. 
Green,  in  fee,  for  $2,500.  She  was  repre- 
sented at  the  sale  by  her  brother,  Mr.  Hal- 
cott  P.  Green.  Mr.  Allen  J.  Green  in  no  way 
represented  her  intereste.  The  purchaser, 
Miss  Green,  complied  with  the  terms  of  sale, 
and  received  a  deed  of  conveyance.  She  paid 
$2,500  cash,  which  was  disbursed  as  follows : 

To  coste  of  attorney,  clerk,  and 

referee $      118  25 

To  coste  of  sheriff 48  90 

To  Bachman  &  Youmans,  in  full 
of  afnount  due  them  under  the 
decree 2,305  59 

To  Miss  Lucy  J.  Green,  balance 

from  purchase 27  26 

$2,500  00 

"Miss  Green  receipted  for  the  $27.26,  but 
I  also  find  that  in  addition  she  paid  $176.66 
texes  on  the  Brickyard  tract,  which,  under 
decree,  was  ordered  first  paid.  The  $2,500 
with  which  Miss  Green  paid  the  purchase 
money  was  raised  as  follows:  She  bor- 
rowed of  Miss  Grace  Elmore  $2,000,  whidi 
was  secured  by  a  first  mortgage  on  the  pur- 
chased premises,  and  she  discounted  in  bank 
her  note  for  $000,  on  which  Mr.  Stenley  was 
indorser,  he  being  secured  by  a  mortgage  on 
brickyard.  This  Stenley  note  was  paid  at 
maturity  by  Miss  Green  with  her  own  funds, 
derived  from  Rockhill  investmente ,  which 
was  in  no  way  connected  with  the  insur- 
ance; and  the  $2,000  bond  was  paid  to  Miss 
Elmore  out  of  the  proceeds  of  the  sale  of  the 
brickyard  by  Miss  Lucy  J.  Green  in  1891. 
From  the  date  of  this  sale  (January  6, 
1879)  until  April  22,  1891,  Miss  Green  re- 
mained in  possession  of  the  brickyard,  which 
yielded  her  an  income  averaging  her  about 
$900  gross  per  annum.  In  1891  the  prop- 
erty was  sold  for  $10,000  cash  and  $30,- 
000  in  bonds,  which  are  yet  outstanding. 
The  $10,000  was  expended  in  paying  the  El- 
more bond  of  $2,000,  and  in  erecting  two 
houses, — one  on  a  portion  of  the  city  lot  at 
the  corner  of  Bull  and  Pendleton  streete, 
which  is  now  occupied  by  Miss  Lucy  J. 
Green,  and  the  other  on  the  lot  described  in 
the  pleadings  as  having  been  conveyed  to 
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Haloott  P.  Green,  as  trustee,  by  Miss  Qreen. 
The  $30,000  credit  purchase  money  is  iitill 
held  by  Miss  Green. 

"  ( 13 )  That  at  the  time  of  the  said  aa^ign- 
ment,  to  wit,  the  14th  March,  1878,  and  De- 
cember 14,  1878,  by  Henneman  and  Mazyck 
to  Miss  Green,  the  said  Brickyard  tract,  de- 
scribed in  the  complaint,  was  considered 
worth  double  the  whole  amount  due  on  the 
said  decree,  and  was  assessed  on  the  tax 
books  for  $14,340.  At  the  time  of  the  said 
sale  and  conveyance  of  the  Brickyard  tract 
to  Miss  Green,  the  said  tract  was  assessed  on 
the  tax  books  at  $12,040,  and  the  two  next 
succeeding  years  at  $10,500.  The  taxes  for 
the  fiscal  years  1877-79  were  $105.35;  1879- 
80,  $107.88;  and  for  1880  and  1881  they  were 
$120.  The  evidence  does  not  show  the  tax- 
able value  for  any  other  year. 

"(14)  That  in  March,  1878,  and  thereaf- 
ter until  the  sale  of  the  Pendleton  street  lot, 
referred  to  below,  the  following  judgments 
were  outstanding  against  John  S.  Green, 
having  lien  on  his  real  estate  in  the  order  of 
their  priority  as  indicated  by  their  dates,  to 
wit:  No.  2,680,  John  Agnew,  7th  February, 
1877,  $67 ..50;  No.  2,702,  £.  J.  Scott  k  Sons, 
12th  February.  1877,  $240.07;  No.  2,716, 
John  Agnew,  12th  February,  1877,  $1,084.- 
72;  No.  2,834,  Union  Bank,  31st  May,  1877, 
$153.74;  No.  2,961,  R.  J.  Brownfield,  27th 
November,  $297.67. 

"  ( 15)  That  on  sale  day  in  February,  1880, 
a  sale  of  the  personal  property  of  John  S. 
Green,  and  of  the  lot  at  the  corner  of  Bull 
and  Pendleton  streets,  mortgaged  as  afore- 
said to  Miss  Lucy  J.  Green,  was  made  under 
a  levy  by  the  sheriff  of  Richland  county  un- 
der the  said  Agnew  and  Scott  judgments. 
The  personal  property  at  such  sale  was  sold 
for  $201.80,  and  said  lot  for  $590.  Miss 
Green  bid  in  the  said  lot,  and  took  the  sher- 
iff's title  thereto  for  that  price,  and  also  pur- 
chased of  the  personalty  so  sold  of  the  value 
of  $182.50.  She  complied  with  the  terms  of 
the  said  sale,  and  the  proceeds  thereof  were 
distributed  as  follows:  (1)  Costs  and  ex- 
penses, $55.03;  (2)  Agnew  judgment,  inter- 
est, and  costs,  $84.40;  (3)  Scott  judgment 
and  costs,  $294.86;  (4)  Agnew  judgments 
and  costs,  $447.16.  Of  the  proceeds  of  this 
sale,  I  find  that  Miss  Green  received  $289.86 
on  account  of  her  loan  to  Allen  J.  Green, 
committee;  same  being  credit  on  judgment 
of  Scott,  assigned  to  her  as  collateral  secur- 
ity to  the  said  note  of  Allen  J.  Green,  com- 
mittee. Lafcer,  on  April  5,  1880,  the  other 
lot  in  Green  street  was  sold  under  the  same 
levy,  and  the  proceeds  paid  on  the  second 
Agnew  and  Union  Bank  judgments,  which 
do  not  concern  this  issue.  The  assessed 
value  of  the  Pendleton  street  lot  at  the  time 
of  the  sale  thereof  in  1880  and  for  the  year 
1881  was  $1,000. 

"My  conclusions  of  fact,  therefore,  are 
that  Miss  Lucy  J.  Green  loaned  Allen  J. 
Green,  as  committee  of  John  S.  Green,  the 
sum  of  $3,200,  of  which  sum  $3,000  was  the 
said  insurance  money;  that  on  the  said  loan 
she  has  only  received  the  sum  of  $289.86,  by 
a  credit  on  the  Scott  judgment,  which  was 
46  L.  R.  A. 


assigned  as  a  part  of  the  collateral,  and  the 
sum  of  $27.26,  the  same  being  a  credit  on 
the  Mazyck  and  Henneman  decree,  and  hat 
paid  from  her  own  funds  the  sum  of  $482.- 
64  on  the  purchase  of  the  Bull  street  lot,  and 
the  sum  of  $2,531.16,  the  whole  of  the  pur- 
chase of  the  Brickyard  tract,  which  latter 
amount  includes  the  taxes  which  were  to  be 
first  paid  under  the  decree. 

Mvr  B.  W.  Shand,  for  appellants: 

Under  the  facts  of  this  case.  Miss  Green 
could  not  lend  this  trust  fund  on  the  securi- 
ty of  junior  liens,  and,  while  still  holding 
such  liens,  gain  an  advantage  to  herself  by 
purchasing  the  property  covered  by  such 
liens,  under  a  sale  made  to  enforce  senior 
liens,  at  a  sum  just  sufficient  to  discharge 
the  prior  liens,  and  then  claim  the  property 
as  her  own  estate,  and  the  destruction  there- 
by of  the  liens  which  she  so  held  in  trust. 

McNeil  V.  Morroto,  Rich.  Eq.  Gas.  176; 
Covar  V.  Cantelou,  25  S.  0.  39;  Olasa  v.  Bow- 
ter,  4  Desauss.  Eq.  163;  Farr  ▼.  Cfilreath, 
23  S.  C.  613:  Oliver  v.  Piaity  3  How.  401,  11 
L.  ed.  652;  2  Story,  Eq.  S  1210;  1  Perry,  Tr. 
§  128;  2  Perry,  Tr.  SS  464,  828,  836,  836; 
2  Pomeroy,  Eq.  Jur.  S§  1049,  1080;  Dinan  v. 
Coneysi  143  N.  Y.  644,  38  N.  E.  716;  Pearoe 
▼.  Dill,  149  Ind.  136,  48  N.  £.  790. 

If  the  trustee  purchases  property  by  use 
and  means  of  trust  funds,  and  takes  title  in 
his  own  name,  a  trust  in  the  property  re« 
suits  to  the  beneficiary;  and  the  beneficiary 
has  the  right  either  to  claim  against  the 
trustee  for  the  money  debt,  or  to  follow  the 
fund  into  the  property  and  claim  the  prop- 
erty. 

1  Perry,  Tr.  3d  ed.  S  127 ;  27  Am.  ft  Eng. 
Enc.  Law,  p.  259;  Butler  v.  Hicks,  11  Smedes 
&  M.  78 ;  M*Cant8  v.  Bee,  1  McCord,  Eq.  383, 
16  Am.  Dec.  610;  Myers  v.  Myers,  2  McCJord, 
Eq.  214,  16  Am.  Dec.  648;  McNeil  v.  Morroto, 
Rich.  Eq.  Gas.  172;  Williams  v.  Hollings- 
worth,  1  Strobh.  Eq.  103,  47  Am.  Dec.  527 ; 
Haynstoorth  v.  Bischoff,  6  S.  C.  N.  S.  169; 
Covar  V.  Cantelou^  25  S.  C.  35;  Oerman  v. 
Oabhald,  3  Binn.  302,  5  Am.  Dec.  372;  Mc- 
Creary  v.  Bums,  17  S.  C.  45. 

It  is  against  the  policy  of  the  law  to  per- 
mit a  trustee  to  purchase  in  his  own  name 
and  for  his  own  use  trust  property,  or  prop- 
erty covered  by  a  lien  held  by  him  in  trust, 
except  when  he  has  also  individual  interests 
to  protect. 

Myers  v.  Myers,  2  McCord,  Eq.  265,  16 
Am.  Dec.  048;  Ew  parte  Wiggins,  1  Hill,  Eq. 
354;  Zimmerman  v.  Harmon,  4  Rich.  Eq. 
166;  McCelvey  v.  Thomson,  7  S.  C.  N.  S.  185; 
2  Pom.  Eq.  Jur.  S  1077. 

Any  advantage  gained  by  the  trustee,  or 
any  benefit  accruing  to  the  trustee,  by  rea- 
son of  his  ofiice  or  his  use  of  his  trust  funds, 
inures  to  the  advantage  and  benefit  of  the 
cestui  que  trust, 

McNeil  V.  Morrow,  Rich.  Eq.  Gas.  174; 
Morgan  v.  Boone,  4  T.  B.  Mon.  297,  16  Am. 
Dee.  153;  Holridge  v.  Oillespie,  2  Johns. 
Gh.  33 ;  Arnold  v.  Broum,  24  Pick.  96,  35  Am. 
Dec.  296;  2  Pomeroy,  Eq.  Jur.  §  1075;  Feam- 
ster  V.  Feamster,  36  W.  Va.  1,  13  -  S.  IS. 
53. 
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Me8mr9,  Smjrtlie,  Lee,  A  Frost  also  for 
appellants. 

iieaara.  Green  A  Green  and  W.  St* 
Jvlien  Jerrey,  for  respondents: 

This  is  an  implied  or  quasi  trust. 

Implied  trusts  are  defined  and  classified 
as  resulting  trusts  and  constructive  trusts. 

10  Am.  &  Eng.  Enc.  Law,  p.  2;  Story,  £q. 
Jur.  §  980;  2  Pomeroy,  Eq.  Jur.  S  1030. 

Resulting  trusts  are  trusts  raised  by  inf- 
plication  or  construction  of  law,  and  pre- 
sumed to  exist  from  the  supposed  intention 
of  the  parties  and  the  nature  of  the  transac- 
tion. 

10  Am.  A  Eng.  Enc.  Law,  pp.  4,  35 ;  2  Pom* 
eroy,  Eq.  Jur.  fs  1049,  1031. 

Constructive  trusts  are  raised  by  equity 
for  the  purpose  of  working  out  right  and  jus- 
tice where  there  was  no  intention  of  the  par- 
ty to  create  such  a  relation,  and  often  direct- 
ly contrary  to  the  intention  of  the  one  hold- 
ing the  legal  title. 

10  Am.  a  Eng.  Enc.  Law,  p.  4 ;  2  Pomeroy, 
Eq.  Jur.  9  1044. 

In  Rogers  v.  Rogers,  52  S.  C.  392,  29  S.  E. 
812,  this  court  adopts  the  classification  of 
resulting  trusts  as  made  by  Mr.  Perry  in  his 
3d  edition,  S  138. 

The  trust  that  appellants  seek  to  establish 
upon  the  property  described  in  the  com- 
plaint, if  it  falls  under  any  of  the  five  dass^ 
es,  must  fall  under  the  second  class. 

In  order  to  create  a  resulting  trust  in 
property  purchased  by  a  trustee  in  his  own 
name  with  funds  belonging  to  the  trust  es-* 
tate,  it  must  be  shown,  clearly  and  positive- 
ly, that  the  purchase  was  actually  made  with 
trust  funds,— either  entirely  with  the  trust 
funds,  or  with  some  definite  aliquot  propor- 
tion thereof;  and  that  it  must  have  been 
paid  at  the  time  of  the  purchase.  The  pay« 
ments  must  be  actual,  and  not  by  construc- 
tion merely. 

Ex  parte  Trenholm,  19  S.  C.  135;  Mathews 
V.  Hey^oard,  2  S.  C.  N.  S.  245;  Lewin,  Tr. 
762;  Adams,  Eq.  142,  143;  2  Perry;  Tr.  S 
842 :  MoGee  v.  Wells,  52  S.  C.  479,  30  S.  E. 
602:  10  Am.  ft  Eng.  Enc.  Law,  p.  8;  Jones 
v.  Hughey,  46  8.  C.  103.  24  8.  E.  178. 

The  proof  to  establish  such  implied  trust 
must  be  clear,  unmistakable,  and  conclusive. 

Rogers  v.  Rog^  ft,  52  S.  C.  391,  29  8.  E. 
812;  Gaines  ▼.  Drakeford,  51  8.  C.  38,  27  8. 
E.  960. 

The  right  of  a  cestui  que  trust  in  proper- 
ty purchased  by  an  implied  trustee  with 
trust  funds,  and  title  taken  in  his  own  name, 
consists  only  in  a  lien  on  such  property  to  the 
extent  of  the  trust  funds  so  invested,  and 
does  not  extend  to  a  right  to  the  property 
itself. 

Perry,  Tr.  §  127 ;  10  Am.  ft  Eng.  Enc.  Law, 
p.  47,  note ;  Atherly,  Marriage  and  Other  Fam- 
ily Settlements,  p.  442;  Wallace  v.  Duffieldj 
2  Serg.  ft  R.  521,  7  Am.  Dec.  660;  Adams,  Eq. 
in  note,  p.  33;  Mathews  v.  Hey  ward,  2  S.  C. 
N.  S.  25 ;  Lewin.  Tr.  762 ;  2  Perry,  Tr.  §§  842, 
837 ;  Adams,  Eq.  142,  143 ;  McOee  v.  Wells, 
52  8.  0.  479.  30  8.  E.  602 ;  WaUaoe  v.  Mo- 
Collough,  1  Rich.  Eq.  427 ;  Broome  v.  Ourry, 
46  I^  R.  A. 


11)  Ala.  805;  Myers  v.  Myers,  2  McCord,  Ibq. 
264,  16  Am.  Dec.  648. 

Pope,  J.,  delivered  the  opinion  of  the 
court: 

This  is  the  second  time  this  action  has 
been  in  this  court,  involving  as  it  does  the 
disposition  of  questions  arising  from  the  re- 
ceipt by  a  life  tenant  of  $3,000  under  a  pol- 
icy of  insurance  against  destruction  bv  fire 
of  a  dwelling  house.  The  first  appeal  was 
disposed  of  in  50  8.  C.  514,  27  8.  E.  592.  All 
that  is  now  necessary  to  do  in  referring  to 
the  first  appeal  is  to  state  that  under  it  were 
disposed  of:  First,  the  demurrer  of  defend- 
ants to  plaintiffs'  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  which  demurrer 
was  overruled.  Second,  the  demurrer  of 
plaintiffs  to  so  much  of  the  defendants'  an- 
swer as  set  up  the  defense  that  because  the 
defendant  Lucy  J.  Green  had  paid,  of  her 
own  funds,  the  insurance  premium  required 
to  obtain  the  policy  of  insurance,  taken  in 
her  own  name,  against  loss  by  fire  of  the 
dwelling  house  in  which  under  the  will  of 
Lucy  P.  Green,  she  (Miss  Lucy  J.  Green) 
had  a  life  estate,  she  was  entitled  to  hold 
the  $3,000  as  the  proceeds  of  the  policy  of  in- 
surance when  the  said  dwelling  house  was 
burned,  as  of  her  own  estate  in  fee  simple, 
freed  from  any  and  all  right  therein  on  the 
part  of  the  remaindermen  named  in  the  will 
of  said  Mrs.  Lucy  P.  Green,  deceased,  and 
their  respective  heirs  at  law.  This  de- 
murrer of  plaintiffs  was  sustained^  And, 
third,  by  the  defendants,  that  the  circuit 
judge  who  heard  the  cause,  so  far  as  the 
preceding  demurrers  were  concerned  (Judge 
Buchanan),  had  no  right  to  refer  the  issues 
of  fact  to  be  reported  upon  by  the  master  of 
Richland  county.  This  was  also  overruled. 
The  other  grounds  of  appeal  do  not  need  a 
recital  thereof  just  here.  After  the  action 
was  remitted  to  the  circuit  court  of  Rich- 
land, and  when  it  (the  action)  came  before 
John  8.  Vemer,  Esq.,  as  master  for  Richland 
county,  three  things  happened  that  must  be 
stated:  First,  Mrs.  M.  Caroline  Jervey, 
who  was  a  defendant,  departed  this  life  on 
the  16th  of  September,  1898,  and  by  due 
process  her  heirs  at  law,  consisting  of  her 
husband,  the  Honorable  W.  St.  Julien  Jer- 
vey, and  his  two  infant  children,  Amaryllis 
Jervey  and  Allen  J.  Jervey,  were  substituted 
as  defendants  in  her  stead,  and  they  adopted 
her  answer  as  their  own.  Next,  the  defend- 
ant Miss  Lucy  J.  Green  offered  to  allow 
judgment  to  be  taken  in  this  cause  to  the  ef- 
fect that  the  $3,000  insurance  money  is  held 
by  her  in  trust  for  herself  for  life,  with  re- 
mainder as  provided  in  the  first  clause  of 
the  will  of  Mrs.  Lucy  P.  Green,  and  requir- 
ing her  to  furnish  such  security  for  the 
safety  of  the  fund  as  the  court  might  direct, 
and  for  the  costs  of  the  action.  Lastly,  an 
amendment  was  offered,  and  allowed,  to  the 
answer  of  defendants  by  which  it  was  alleged 
that  the  plaintiffs  are  not  entitled  to  the  re- 
lief prayed  for:  "(1)  Because  the  invest- 
ment of  the  insurance  money  alleged  in  the 
84 
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oomplaint,  and  all  the  facts  and  circum- 
stances connected  therewith,  were  well 
known  to,  and  acquiesced  in  by,  the  ancestors 
of  plaintills,  the  remaindermen  under  the 
will  of  Lucy  P.  Green,  prior  to  their  death, 
and  more  than  sixteen  years  prior  to  the 
commencement  of  this  action,  and  that  by 
the  acquiescence  of  the  said  remaindermen 
and  of  the  plaintilTs  the  said  remaindermen 
and  plaintiffs  have  waived  the  alleged  breach 
of  trust,  if  any,  and  plaintiffs  are  now  es- 
topped and  barred  from  asserting  the  same; 
(2)  because  the  alleged  cause  of  action  of 
the  said  pjaintiffs  accrued  more  than  ten 
years  before  the  commencement  of  this  ac- 
tion, and  the  said  action  is  barred  by  lapse 
of  time,  and  laches  of  the  plaintiffs  and 
their  ancestors  from  whom  they  claim." 

At  the  references  before  the  master  both 
sides  to  the  controversy  introduced  testi- 
mony, both  oral  and  written.  On  the  16th 
September,  1898,  the  master  submitted  his 
report,  containing  his  findings  of  fact,  to 
which  report  neither  side  made  any  excep- 
tion. So,  therefore,  it  stands  as  approved. 
Such  report  should  be  set  out  in  full  in  the 
report  of  this  cause,  for  the  facts  as  there 
stated  will  be  relied  upon  by  us  for  a  state- 
ment thereof,  so  as  to  avoid  making  this 
opinion  too  long. 

The  cause  then  came  on  to  be  heard  before 
the  Honorable  Ernest  Gary,  as  judge  of  the 
fifth  circuit.  By  his  decree,  among  other 
things,  he  maintained  that  the  testimony 
failed  to  show  that  any  of  the  insurance 
money  in  the  hands  of  Miss  Lucy  J.  Green 
was  a^iplied  by  her  to  the  purchase  of  the 
Brickyard  tract,  417  acres  of  land  (which 
Miss  Green  had  sold  for  $10,000  in  cash  and 
$30,000  on  a  credit  secured  by  bonds  of  the 
purchaser),  or  to  the  purchase  of  the  lot  of 
lend  on  Bull  street;  that  the  offer  of  Miss 
Green  to  allow  judgment  in  this  action  for 
$3,000  is  all  the  relief  the  plaintiffs  are  en- 
titled to;  and,  having  reached  this  conclu- 
sion, he  declined  to  consider  the  other  de- 
fenses, but  ordered  the  complaint  dismissed, 
reserving  to  the  plaintiffs  a  reasonable  time 
to  accept  offer  of  judgment  by  Miss  Lucy  J. 
Green.  Fiom  this  decree  of  Judge  Ernest 
Gary  the  plaintiffs  and  the  infant  defendant, 
F.  G.  Do  Saussure,  by  John  Kershaw,  his 
guardian  ad  litem,  have  appealed  on  the  fol- 
lowing grounds,  to  wit:  They  except  to 
said  decree:  "(1)  In  finding  that  the 
Scott  and  Brownfield  judgments  included 
one  for  $1,084.72,  and  in  not  holding  that 
tho  money  paid  to  N.  Barnwell  was  applied 
as  follows:  $240.07  to  the  Scott  judgment, 
and  $207.67  to  the  Brown6eld  judgment. 
(2)  In  stating  that  'counsel  for  plaintiffs 
contend  in  the  argument  that  inasmuch  as 
Miss  Green,  by  her  purchase  with  the  insur- 
ance money  of  an  interest  in  the  decree  of 
foreclosure,  under  which  the  brickyard  was 
sold,  she  placed  herself  in  such  a  position 
that  she  could  not  bid  upon  the  full  amount 
of  the  decree  of  foreclosure.*  whereas  the 
contention  of  plaintiffs  was  that  by  her  con- 
trol of  the  third  lien  Miss  Green  was  enabled 
to  acquire  the  property  at  a  price  far  below 
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its  real  value.  (3)  In  holding  that  Miss 
Green's  offer  of  judgment  gives  to  the  plain- 
tiffs all  the  relief  to  which  they  are  entitled, 
and  is  in  strict  compliance  with  the  decision 
of  the  supreme  court  rendered  in  this  case. 
(4)  In  holding  that  the  plaintiffs  have 
failed  to  show  that  this  fund  was  invested  in 
the  brickyard.  (5)  In  holding  that,  Hiav- 
ing  a  right  to  lend  the  fund,  she  [Miss 
Green]  can  only  be  held  accountable  for  the 
original  amount.'  (6)  In  ordering  'that  the 
oomplaint  of  the  plaintiff  be  dismissed.' 
(7)  In  not  holding  that  the  dwelling  house 
on  the  devised  lot  of  land  was  clearly  traced 
through  successive  changes  into  a  policy  of 
insurance,  and  on  down  into  the  Pendleton 
street  lot,  with  the  improvements  thereon, 
and  a  bond  for  $30,000,  secured  by  a  mort- 
gage of  the  Brickyard  tract.  (8)  In  not 
holding  that  the  corpiM  of  the  trust  fund, 
consisting  of  $3,000  in  1877,  had  simply 
grown  up  into  a  fund  worth  about  $40,000, 
through  an  increase  in  the  valuation  of 
property.  (9)  In  not  holding  that  the  lien 
which  Miss  Green  acquired  on  the  Brickyard 
tract  and  Pendleton  street  lot  inured  to  the 
benefit  of  the  remaindermen,  and  that  if,  by 
reason  of  her  control  of  such  liens,  she  was 
thereafter  enabled  to  acquire  such  property 
she  held  such  property  subject  to  tiie  same 
trusts  as  attached  to  the  liens  before  her 
purchase.  (10)  In  not  holding  that  Miss 
Green,  as  trustee,  having  a  lien  on  property 
which  was  sold  under  such  lien,  could  not 
purchase  such  property  for  her  own  use,  to 
the  exclusion  of  the  remaindermen,  even  by 
reimbursing  them,  if  they  elect  to  follow  the 
property.  (11)  In  not  holding  that  the 
Brickyard  tract  and  the  Pendleton  street  lot 
were  worth  more  than  the  amount  bid  for 
them  when  sold  plus  the  trust  money  which 
she  had  previously  lent  on  their  security. 
(12)  In  not  holding  that  Miss  Green  held 
the  Pendleton  street  lot  and  the  bond  for 
$30,000  secured  by  mortgage  of  the  Brick- 
yard tract  only  for  her  life,  with  remainders 
over,  under  the  terms  of  the  first  item  of  her 
mother's  will.  (13)  In  not  holding  that 
H.  P.  Green  holds  the  Heyward  house  and 
lot  as  trustee  for  Mrs.  Heyward  and  her  chil- 
dien  for  the  life  of  Miss  Lucy  J.  Green,  with 
a  remainder  over  under  the  first  item  of  the 
will  of  Mrs.  Lucy  P.  Green.  (14)  In  not 
holding  that,  the  life  tenant  having  acquired 
the  Brickyard  tract  and  Pendleton  street  lot 
by  the  use  and  employment  of  the  trust 
fund,  the  remaindermen  have  the  right  to 
elect  to  treat  the  said  property  as  a  part  of 
the  trust  estate,  because  a  trustee  cannot 
make  any  advantage  to  himself  of  the  trust 
fund,  nor  employ  the  trust  fund  for  his  own 
benefit." 

According  to  the  approved  course,  the  de- 
fendants submitted  the  grounds  to  support 
the  decree,  to  wit: 

"The  following  additional  grounds  in  sup- 
port of  the  circuit  decree  were  served  upon 
appellants'  attorneys  in  due  time: 

Additional  grounds.  Respondents  also 
hereby  give  notice  that  they  will  ask  the  su- 
preme court  to  sustain  the  decree  appealed 
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from,  upon  the  following  grounds  [which 
were  urged  on  the  trial  before  Judge  Gary], 
other  than  tho^i*  apon  which  the  decree  is 
rented  by  the  circuit  judge:  (1)  Because 
the  payment  of  the  insurance  money  to  the 
life  tenant,  and  its  investment  by  her  in  the 
loan  to  the  Charlotte,  Columbia,  k  Augusta 
Railroad  Company,  and  all  the  facts  and 
circumstances  connected  therewith,  as  well 
as  the  claim  of  the  life  tenant  to  the  fund  as 
her  individual  property,  being  at  the  time, 
and  more  than  eighteen  years  prior  to  the 
commencement  of  this  action,  well  known 
to,  and  acquiesced  in  by,  the  ancestors  of 
plaintiffs,  remaindermen  under  the  will  of 
Mrs.  Lucy  P.  Green,  (a)  The  said  remain- 
deimen  and  the  plaintiffs  are  by  lapse  of 
time  and  the  statute  of  limitations  now 
barred  from  establishing  a  trust  therein, 
(b)  The  said  remaindermen  and  the  plain- 
tiffs have  waived  and  lost  any  right  to  as- 
sert or  claim  a  trust  therein,  by  their  laches, 
and  are  barred  and  estopped  from  establish- 
ing the  same.  (2)  That  the  repayment  of 
the  insurance  fund  to  the  life  tenant,  and 
its  reinvestment  by  her  in  the  loan  to  Allen 
J.  Green,  as  committee  of  John  S.  Green,  in 
1878,  upon  the  securities  taken  therefor  (be- 
ing a  breach  of  trust),  as  well  as  the  disa- 
vowal by  the  life  tenant  of  any  trust  rela- 
tion to  the  fund,  and  all  the  facts  and  cir- 
cumstances connected  therewith,  being  at 
the  time,  and  more  than  eighteen  years  prior 
to  the  commencement  of  this  action  by  the 
life  tenant,  fully  disclosed  and  well  known 
to  the  ancestors  of  plaintiffs,  remaindermen 
under  the  will  of  Mrs.  Green,  (a)  The  said 
remaindermen  and  the  plaintiffs  are  by  lapse 
of  time  and  the  statute  of  limitations  now 
barred  from  establishing  a  trust  in  such  se- 
curities, or  the  money  collected  therefrom, 
(b)  By  the  acquiescence  of  said  remainder- 
men and  plaintiffs  in  such  investment, 
plaintiffs  are  now  estopped  and  barred  from 
holding  the  life  tenant  liable  to  any  greater 
auiount  than  the  amount  of  money  repaid 
her  upon  such  securities,  to  wit.  $289.85. 

(3)  That  the  purchase  of  the  Brickyard 
tract  in  1879  and  of  the  Pendleton  street  lot 
in  1880,  by  the  life  tenant,  as  well  as  her 
claim  to  the  same  as  her  own  absolute,  indi- 
vidual property.,  and  all  the  facts  and  cir- 
cumstances connected  therewith,  having 
been  at  the  time  fully  disclosed  to  the  ances- 
tors of  plaintiffs,  more  than  seventeen  and 
sixteen  years,  respectively,  prior  to  the  com- 
mencement of  this  action,  the  plaintiffs  are 
by  lapse  of  time  and  the  statute  of  limita- 
tions now  barred  from  establishing  a  trust 
in  such  lands  or  the  proceeds  of  a  sale  thereof. 

(4)  That  all  the  facts  and  circumstances  in 
relation  to  the  use  of  the  insurance  fund  by 
Miss  Green  to  disembarrass  the  estate  of 
John  S.  Green,  her  brother,  and  one  of  the 
remaindermen  under  the  will  of  Mrs.  Green, 
as  disclosed  by  the  testimony,  show  that 
there  was  a  common  consent  by  the  other  re- 
maindermen, then  all  in  esse,  that  Miss 
Green  should  have  the  absolute  disposition 
and  control  of  the  insurance  fund,  with  the 
declared  intention  nf  dpvntin^  tbo  same  to 
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the  comfort  and  support  of  the  said  John  S. 
Green,  and  that  the  same  was  so  used;  and 
the  court  will  now  uphold  that  arrangement 
as  a  family  settlement,  and  will  not,  eigh- 
teen years  thereafter,  and  after  the  death  of 
all  of  the  remaindermen,  permit  the  same  to 
be  violated  or  set  aside  by  the  plaintiffs,  who 
are  only  heirs  at  law  of  the  assenting  re- 
maindermen." 

If  it  had  become  necessary  to  look  for  sup- 
port to  the  circuit  decree  outside  of  its  own 
rcHsoning,  the  suggestions  embodied  in  the 
"additional  grounds"  of  the  defendants  are 
freighted  with  interesting  questions,  but,  in 
reaching  our  conclusion,  we  have  been  able 
to  do  so  on  the  lines  marked  out  by  the  cir- 
cuit judge. 

The  two  first  exceptions  are  sustained. 
By  inadvertence,  no  doubt,  the  circuit  judge 
referred  to  the  Scott  and  Brown  field  judg- 
ments as  including  one  for  $1,084.72,  when 
such  was  not  the  fact.  Nor  was  the  circuit 
judge  correct  in  ascribing  the  contention  to 
the  counsel  for  plaintiffs  as  set  out  in  the 
second  ground  of  appeal. 

To  avoid  the  appearance  of  dealing  with 
the  remaining  grpunds  of  appeal  in  a  dis- 
jointed manner,  we  will  give  them  our  at- 
tention in  our  way.  Unquestionably,  the 
former  decision  of  this  court,  in  sustaining 
the  demurrer  of  the  plaintiffs  to  so  much  of 
the  answer  of  Miss  Lucy  J.  Green  as  set  up 
a  freedom  from  any  liability  to  the  plain- 
tiffs  for  the  amount  of  the  insurance  money 
received  by  her  as  the  result  of  the  acci- 
dental destruction  of  the  dwelling  house  by 
fire  in  the  year  1877,  because,  she  said,  she 
had  taken  out  the  insurance  in  her  own 
name,  and  paid  the  premium  for  such  insur- 
ance with  her  own  money,  destroyed  that  de^ 
fense,  for  we  distinctly  announced  that  we 
upheld  the  doctrine  announced  in  Clyhum 
V.  Reynolds,  31  S.  C.  118,  9  S.  E.  980,  where 
it  was  said:  "We  therefore  think  that  a 
sound  public  policy  requires  that  any  money 
collected  by  a  life  tenant  on  a  total  loss  by 
fire  should  be  used  in  rebuilding,  or  should 
go  to  the  remainderman,  reserving  the  inter- 
est for  life  for  the  life  tenant."  In  our  for- 
mer decision  in  this  case  we  held  in  these 
words:  "Evidently  the  judgment  of  the 
supreme  court  is  bottomed  upon  the  idea 
that  the  life  tenant  is  an  implied  or  quasi 
trustee  for  the  remaindermen.  Once  you 
admit  this  trust  relation  between  the  life 
tenant  and  the  remaindermen,  then  the  con- 
clusion is  inevitable  that  the  life  tenant  can- 
not protect  her  own  interest  and  disregard 
those  of  her  quasi  cestuia  que  tnistpni." 
The  respondent  Miss  Lucy  J.  Green  realized 
the  forceof  this  our  decision ;  hence  when  the 
action  came  before  the  master  she  offered  to 
allow  judgment  for  the  $3,000  insurance 
money  to  go  against  her,  in  the  words  we 
have  already  hereinbefore  quoted.  The  cir- 
cuit judge  has  held  that  this  judgment  for 
$3,000  is  all  that  should  be  pronounced 
against  Miss  Lucy  J.  Green.  Whether  this 
conclusion  of  the  circuit  judge  is  tenable, 
we  now  propose  to  see.  If  he  is  correct, 
then  the  case  is  ended  with  that  judgment; 
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but,  if  it  is  not  correct,  the  results  may  be 
far  reaching  as  to  this  defendant.  Miss  Lucy 
J.  Green.  In  our  former  decision  we  held, 
as  to  this  fund,  that  Miss  Lucy  J.  Green  held 
the  position  of  an  ''implied  or  quasi  trustee." 
We  must  be  governed  by  this  holding,  no 
matter  what  may  be  the  consequences.  la 
there  any  difference,  in  law  and  in  equity, 
between  express  and  implied  trustees?  To 
narrow  the  inquiry  so  that  it  may  be  kept 
within  reasonable  bounds  in  this  discussion, 
we  may  ask,  Is  there  any  difference  admitted 
to  exist  in  the  dealings  of  a  trustee  of  an  ex- 
press trust  with  the  ifunds  belonging  to  that 
trust,  as  compared  with  the  dealings  of  an 
implied  or  quasi  trustee  with  the  funds  of 
his  trust?  Mr.  Story,  in  his  work  on 
Equity  Jurisprudence  (vol.  2,  S  980),  says: 
"Express  trusts  are  those  which  are  created 
by  tne  direct  and  positive  acts  of  the  parties, 
by  some  writing,  or  deed,  or  will.  .  .  . 
Implied  trusts  are  those  which  are  deducible 
from  the  nature  of  the  transaction,  as  a  mat- 
ter of  clear  intention,  although  not  found 
in  the  words  of  the  parties,  or  which  are 
superinduced  upon  the  transaction  by  opera- 
tion of  law,  as  matter  of  equity,  independent 
of  the  particular  intention  of  the  parties." 
The  distinction  thus  pointed  out  in  the  very 
definition  of  the  two  kinds  of  trusts  almost 
of  necessity  leads  us  to  expect  a  strictness  in 
the  enforcement  of  the  law  governing  the 
first'  class  which  does  not,  and  ought  not  to, 
obtain  in  the  latter;  for  express  trusts  in 
their  creation  are  the  intentional  work  of 
parties,  and  set  forth  in  writing,  while,  on 
the  contrary,  in  the  case  of  implied  trusts 
the  parties  to  the  same  are  often  not  con- 
scious that  their  dealings  in  relation  to  a  sub- 
ject-matter have  anything  of  a  trust  charac- 
ter about  IhenL  We  will  pursue  the  consid- 
eration of  implied  trusts,  and  in  doing  so 
we  observe  that  such  trusts  are  said  to  be 
either  resulting  or  constructive  trusts.  Of 
resulting  trusts,  this  court  has  cited  with 
approval,  in  the  case  of  Rogers  v.  Rogers, 
52  S.  C.  392,  29  S.  E.  812,  the  classification 
of  Mr.  Perry  in  his  work  on  Trusts,  3d  ed. 
138,  into  five  divisions :  ( 1 )  When  the  pur- 
chaser of  an  estate  pasrs  the  purchase  money, 
and  takes  the  title  in  the  name  of  a  third 
person;  (2)  when  a  person  standing  in  a 
fiduciary  relation  uses  fiduciary  funds  to  pur- 
chase property,  and  takes  the  title  in  his  own 
name;  (3)  when  an  estate  is  conveyed  up- 
on trusts  which  fail,  or  are  not  declared,  or 
are  illegal ;  (4)  when  the  legal  title  to  prop- 
erty is  conveyed,  and  there  is  no  reason  to 
infer  that  it  was  the  intention  to  convey  the 
beneficial  interest;  (5)  when  voluntary  con- 
veyances are  made,  or  conveyances  without 
consideration. 

Applying  the  facts  as  developed  by  the  tes- 
timony in  the  case  at  bar,  within  the  limits 
of  the  findings  of  fact  by  the  master,  we 
find  the  use  of  the  $3,000  of  insurance 
money  was  applied,  if  at  all,  in  the  pur- 
chase in  part  of  the  Brickyard  place;  that 
the  price  of  said  Brickyard  place  was  the 
$2,500  paid  to  the  sheriff  of  Richland 
county,  under  the  sale  of  said  lands  in 
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foreclosure  proceedings  at  the  suit  of  Henne- 
man  and  another,  and  the  $160  paid  by 
the  defendant  Miss  Green;  that  these  sums 
($2,500  and  $160)  had  no  connection  with 
the  $3,000,  the  insurance  monev.  But 
it  is  insisted,  as  predicated  upon  tne  find- 
ing of  the  fact  by  the  master,  that  the  de< 
fendant  Miss  Green  had,  previous  to  this  sale 
of  the  Brickyard  tract  of  land  by  the  sheriff, 
applied  $2,200  of  the  insurance  money  in  her 
hands,  in  trust  by  implication,  to  the  partial 
payment  of  the  two  mortgages  which  were 
the  prior  liens  upon  those  lands,  and  there- 
fore, in  the  first  place,  though  not  an  appar- 
ent use  in  the  purchase  of  the  Brickyard 
lands,  yet  in  reality  it  was  part  of  such  pur- 
chase money;  and,  in  the  second  place,  that, 
if  not  an  actual  payment  of  the  technical 
purchase  money  of  said  lands  by  Miss  Green, 
yet,  as  she  had  invested  $2,200  of  the  money 
she  held  in  trust  in  the  purchase  of  a  part  of 
the  mortgage  debts  of  Henneman  and  an- 
other (whicii  holding  she  had  made  junior 
in  right  to  Henueman  and  the  other  mort- 
gagee), and  inasmuch  as  she  placed  $2,600 
of  her  own  money  in  this  purchase,  in  equity 
the  $2,200  of  trust  money  should  be  esteemed 
a  part  of  the  purchase  mon^.  We  are  in- 
clined to  hold  that  the  plaintiffs  have  a  right, 
in  equity,  to  consider  that  $2,200  of  the 
trust  funds  were  invested  in  the  Brickyard 
place,  and  that,  having  been  so  invested, 
the  transaction  falls  imder  the  second  divi- 
sion of  resulting  trusts  in  the  classification 
of  Mr.  Perry,  previously  referred  to.  But 
the  serious  question  comes  now:  Here  this 
implied  trustee  has  invested  $2,600  of  her 
own  funds  along  with  $2,200  trust  funds  in 
the  purchase  of  the  Brickyard  tract  of  land. 
Will  such  an  intermixture  of  funds  by  the 
trustee  enable  these  plaintiffs  to  claim  the 
whole  of  the  417  acres  of  land?  We  doubt, 
if  it  were  an  express  trust,  that  the  cestuis 
que  trustent  could  make  good  a  claim  to  the 
whole  tract  under  the  facts  of  this  case.  We 
feel  sure  that  in  this  case  of  an  implied  trust 
the  oestuis  que  trustefii  could  at  the  very 
best  only  claim  |f  (in  round  numbers) 
of  this  tract  of  land,  while  Miss  Green  would 
hold  the  remaining  |f  in  her  own  rignt. 
But  are  the  plaintiffs  entitled  to  anything 
more  than  to  nold  the  proceeds  of  the  sale  of 
the  Brickyard  place  as  a  security  for  the 
forthcoming  of  the  $3,000  trust  funds?  We 
are  inclined  to  the  view  that  the  plaintiffs 
must  be  limited  to  holding  the  proceeds  aris- 
ing from  the  sale  of  the  Brickyard  place,  say 
the  $30,000  now  due  and  secured  by  bond  and 
mortgage,  as  a  security  for  the  $3,000  of  in- 
surance money.  It  is  in  this  way  equity  ad- 
measures the  rights  of  the  parties  growing 
out  of  a  transaction  wherein  no  evil  inten- 
tions existed  in  any  of  them.  There  is  no 
suggestion  of  insolvency  of  Miss  Green.  The 
only  complaint  or  fault  against  Miss  Green 
alleged  was  that  she  was  too  generously  in- 
clined in  the  way  of  gifts  of  property  to  those 
of  her  own  fiesh  and  blood,  who,  no  doubt, 
the  results  of  the  war  between  the  states 
had  left  not  as  wealthy  as  we  could  all  wish 
they  were.    In  reaching  our  conclusion  that 
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there  was  a  resulting  trust  here,  we  have 
been  guided  by  our  cases.    Mathews  y.  Hey^ 
vard,  2  S.  G.  K.  S.  246;  Ew  parte  Trenholm, 
19  B.  0.  135;  Jones  ▼.  Hughiy,  46  S.  Q.  193, 
.24  6.  E.  178;  Qaines  y.  Drakefard,  51  S.  C. 
38,  27  8.  £.  960;  Rogers  v.  Rogers,  52  6.  C. 
391,  29  S.  E.  812;   MoGee  v.  WeUs,  52  8. 
C.  479,  30  8.  E.  602.  And,  in  reaching  the  con- 
clueion  that  the  proceeds  arising  from  the 
sale  of  the  Brickyard  place  should  onlv  be 
considered  as  a  security  for  the  $3,300,  we  have 
depended  upon  our  own  convictions,  under 
the  proofs,  of  what  was  just  and  equitable 
between  these  parties  litigant,  and  our  views 
have  been  re-enforced  by  the  following  cases 
and  authorities :     Mathews  v.  Heyward,  2  8. 
C.  N.  6.  245,  when  this  court  quoted  with  ap- 
proval this  language  from  Lewin  on  Trusts, 
762:     "Where  a  trust  fund  is  traced  into 
land,  and  the  fund  constituted  a  part  only 
of  tlie  money  laid  out  in  the  purchase,  tlie 
rourt  has  usually  given  a  lien  merely  on  the 
land     for   the   trust   money   and    interest. 
.     .    ."    Myers  v.  Myers,  2  McGord,  Eq.  264, 
16  Am.  Dec.  648,  when  the  court  puts  the 
view  in  these  words:     "A  person  may  some- 
times, by  mixing  the  estate  of  another  with 
his  own,  subject  himself  to  the  loss  of  both, 
for  it  is  his  own  fault  that  they  have  not 
been  kept  separate.    But  it  does  not  appear 
to  me  that  this  is  a  case  that  will  subject 
the  defendant  to  the  loss  of  all  the  property 
he  hsb  in  possession,  merely  because  he  can- 
not show  what  part  of  it  has  been  purchased 
with  the  proceeds  of  the  trust  estate."    Ad- 
ams, Eq.  *143,  where  that  author  says:     "In 
like  manner,  if  an  estate  or  fund  has  been 
changed  by  breach  of  trust,  the  cestui  que 
trust  may,  at  his  option,  waive  its  restora- 
tion, and  may  attack  and  follow  it  in  its  al- 
tered form,  ».  g.,  if  a  trustee  or  executor  pur- 
chase an  estate  with  his  trust  money  or  as- 
sets, and  the  fact  of  his  having  done  so  be 
admitted  or  distinctly  proved,  the  parties  in- 
terested in  the  money  may  claim  the  estate, 
or,  if  the  purchase  he  made  partly  out  of  the 
trust  fund  and  partly  out  of  the  trustee's 
own  property,  they  may  claim  a  lien  for  the 
anwunt  misapplied."     (Italics  ours.)     But 
why  multiply  words,  when  of  necessity  such 
should  be  the  result  in  equity?    We  accord- 
ingly sustain  the  fourth  exception.    We  ac- 
cordingly overrule  the  fifth  exception.    We 
sustain,  then,  the  sixth  exception.    The  cir- 
cuit judge,  having  reached  the  conclusion 
that  plaintiffs  were  entitled  to  have  $3,000 
secured  under  the  offer  of  Miss  Green  to  al- 
low judgment  therefor  against  her,  ought  to 
have  so  decreed,  and  not  to  have  dismissed 
the  complaint.     Infants  are  before  the  court. 
We  have,  by  the  views  we  have  taken,  held 
Miss  Green  liable  for  the  $3,000,  as  a  trust 
fund,  and  it  is  unnecessary  to  lay  any  stress 
upon  the  slight  investment  of  trust  funds  in 
the  Bull  street  lands  and  houses,  as  the  bond 
and  mortgage  for  $30,000  is  abundant  securi- 
ty  to   plaintiffs   for   the   $3,000   insurance 
money.     Accordingly  we  overrule  this  excep- 
tion.    We   overrule    the    eighth   exception. 
We  view  the  lien  of  plaintiffs  as  only  secur- 
ing the  $3,000  insurance  money,  and  the  same 
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cannot  increase  except  after  lifiss  Green's 
death,  and  that  l^  interest  which  thereafter 
became  due.  Our  views  necessarily  overrule 
the  tenth  exception.  We  have  held  in  effect 
as  pointed  out  in  the  eleventh  exception.  We 
have  refused  to  hold  as  pointed  out  for  us  in 
the  twelfth  exception,  and  also  the  thirteenth 
exception.  We  could  not  visit  upon  the  im- 
plied trustee  the  serious  punishment  indi- 
cated in  the  fourteenth  exception.  Her  con- 
duct was  technically  a  violation  of  an  im- 
plied trust,  but  innocent  in  intention  and 
holy  in  its  purpose.  Would  that  many  other 
brothers  or  sisters  may  be  found  in  our  com- 
monwealth who  would  do  as  much  as  did 
Miss  Green  in  soothing  the  last  moments  of 
an  unfortunate  and  proud-spirited  brother. 
It  is  the  judgment  of  this  court  that  the 
decree  of  the  circuit  judge  he  modified  as 
herein  indicated,  and  that  the  action  be  re- 
manded to  the  circuit  court  to  pass  the  ap- 
propriate orders  to  preserve  the  $3,000  of  in- 
surance money  according  to  the  offer  of  Miss 
Lucy  J.  Green,  both  as  to  tiie  fund  itself  and 
the  costs. 

Gary,  A.  J.,  concurring: 

There  are  no  allegations  in  the  complaint 
charging  Miss  Lucy  J.  Green  with  fraud. 
Indeed,  it  seems  to  be  conceded  on  all  sides 
that  none  was  intended  by  her.  This  ques- 
tion will  therefore  not  enter  into  the  consid- 
eration of  the  Ckvse.  The  order  of  reference 
directed  the  master  "to  take  the  testimony 
upon  all  the  issues  in  the  cause,  and  report 
the  same,  together  with  any  findings  of  fact 
thereon,  to  this  court."  One  of  the  issues  in 
the  cause  was  whether  the  land  known  as  the 
"Brickyard  tract"  was  purchased  with 
money  derived  from  the  policy  of  insurance. 
The  master,  in  his  report,  finds  specificiilly, 
as  matter  of  fact,  that  the  said  tract  of  land 
was  not  purchased  with  trust  funds,  but 
with  the  individual  money  of  Miss  Lucy  J. 
Green.  There  were  no  exceptions  to  the  mas- 
ter's report.  Moreover,  this  finding  of  fact 
was  concurred  in  by  the  circuit  judge.  As 
there  were  no  exceptions  filed  to  the  master's 
report,  his  findings  of  fact  are  conclusive  up- 
on this  •court.  Vemer  v.  Perry,  45  8.  C.  262, 
22  8.  E.  888.  This,  in  my  opinion,  elimi- 
nates from  our  consideration  tne  issue  as  to 
the  Brickyard  tract  of  land. 

Another  issue  in  the  cause  was  whether 
the  lot  at  the  comer  of  Bull  and  Pendleton 
streets  was  purchased  with  the  funds  belong- 
ing to  the  trust  estate.  The  master's  feport 
shows  the  details  connected  with  the  pur- 
chase of  said  lot.  It  was  sold  for  $590.  On 
the  same  day  the  personal  property  was  sold 
for  $291.80,  and  was  purchased  by  Miss  Lucy 
J.  Green,  to  the  extent  of  $182.50.  Miss 
Lucy  J.  Green  paid  $482.64  of  the  purchase 
money  out  of  her  own  funds.  The  master, 
in  his  report,  says:  "Of  the  proceeds  of 
this  sale,  I  find  that  Miss  Green  received 
$289.80  on  account  of  her  loan  to  Allen  J. 
Green,  committee ;  same  being  credit  on  judg- 
ment of  Scott,  assigned  to  her  as  collateral 
security  to  the  said  note  of  Allen  J.  Green, 
committee.'*    Conceding  the  general  princi- 
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plee  of  law  to  be  that  a  life  tenant  is  a  con- 
Btructive  trustee  for  the  remaindermen,  and 
that  when  the  life  tenant  invests  the  trust 
funds,  in  her  individual  name,  in  the  pur- 
chase of  property,  the  remaindermen  may 
elect  either  to  hold  the  life  tenant  accounta- 
ble for  the  trust  funds,  or  have  a  trust  de- 
clared in  the  property  so  purchased,  still  it 
must  be  admitted  that  the  facts  of  a  particu- 
lar case  may  be  such  that  the  application  of 
these  principles  would  work  injustice  to  the 
life  tenant,  in  which  case  equity  would  with- 
hold its  aid.  The  question,  then,  is  whether 
the  facts  of  this  case  show  that  it  would  be 
unjust  to  allow  the  remaindermen  to  elect 
either  to  proceed  against  the  life  tenant,  or 
to  subject  the  said  lot  to  the  operation  of  the 
trust.  Miss  Green  labored  under  a  mistake 
in  supposing  that  the  fund  derived  from 
the  policy  of  insurance  belonged  to  her  indi- 
vidually, and  when  she  purchased  the  said 
lot  it  was  not  her  intention  to  purchase  for 
the  benefit  of  the  remaindermen  but  on  her 
own  account.  Even  if  it  was  a  technical 
violation  of  her  duty  as  life  tenant  to  invest 
any  portion  of  the  insurance  money  in  the 
purchase  of  property  in  her  own  name,  it 
was  not  due  to  any  want  of  care  or  act  of  in- 
tentional wrong  on  her  part.  These  circum- 
stances convince  me  that  the  court  of  equity 
should  not  exercise  its  powers,  and  that  the 
judgment  of  the  circuit  court  should  be  af- 
firmed, especially  since  there  is  no  question 
that  the  remaindermen  will  get  every  cent 
of  the  original  funds.  I  therefore,  to  this 
extent,  concur  in  the  opinion  of  Mr.  Justice 
Pope. 

Molver,  Ch.  J.,  dissenting: 

Being  unable  to  concur  in  the  conclusion 
reached  by  Mr.  Justice  Pope  upon  the  main 
question  involved  in  the  case,  I  propose  to 
state  my  own  views.  As  I  understand,  it  is, 
and  must  he,  conceded  that  the  defendant 
Lucy  J.  Green  held  the  sum  of  $3,000,  re- 
ceived by  her  as  the  amount  of  the  insurance 
on  the  dwelling  house,  in  trust  for  herself 
for  life,  and  for  the  remaindermen  men- 
tioned in  the  first  clause  of  her  mother's  will. 
This  was  e\7>resflly  decided  under  the-  former 
appeal  in  this  oise,  and  is  therefore  undoubt- 
edly the  law  of  this  case,  at  least,  and  must 
be,  and,  as  I  understand  it,  is,  fully  recog- 
nized by  all  parties  concerned.  I  may  add 
that  I  think  it  is  the  law  of  the  land,  appli'> 
cable  to  every  case  which  may  be  presented 
under  similar  circumstances. 

The  next  irquiry  is.  What  is  the  nature  of 
this  trust?  Mr.  Justice  Pope,  in  his  opin- 
ion, seems  to  regard  the  trust  as  a  resulting 
trust,  and  though  ho  .does  say  "the  transac- 
tion falls  under  the  second  division  of  result- 
ing trusts  in  the  classification  of  Mr.  Perry, 
previously  referred  to,"  yet  the  cases  which 
he  cites,  in  a  subsequent  part  of  his  opinion, 
to  vindicate  his  conclusion  that  this  was  a 
resulting  trust,  are  all  cases  (except  the  case 
of  Mathciva  v.  ITeyirard,  2  S.  C.  N.  S.  245, 
which  will  be  presently  more  particularly 
noticed)  in  which  the  trust  sought  to  be  set 
out  could  only  fall  under  the  first  division  of 
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I  Mr.  Perry's  classification.  It  seema  to  me, 
however,  this  is  not  a  case  of  a  resulting,  but 
of  a  constructive,  trust.  As  is  said  in  2 
Pomei:oy,  Eq.  Jur.  S  1030:  "The  second 
main  division  of  trusts  .  .  .  embraces 
those  which  arise  by  operation  of  law,  from 
the  deeds,  wills,  contracts,  acts,  or  conduct 
of  parties,  cither  trith  or  toithout  their  in- 
tention [italics  mine],  but  without  any  ex- 
press words  of  creation."  And  in  a  note  to 
that  section  the  distinguished  author  says: 
"The  most  natural  and  simple  name  by  which 
to  designate  the  entire  class  of  trusts  aris- 
ing by  operation  of  law  would  be  'implied 
trusts,'  as  distinguished  from  'express 
trusts,'  created  by  words  intentionally  used." 
In  the  same  section  he  says:  "This  entire 
grand  division  consists  of  two  general  class- 
es: resulting  trusts  and  constructive  trusts. 
The  line  of  distinction  between  these  two 
classes  is  clear  and  definite;  the  failure  to 
observe  it  has  produced  much  unnecessary 
confusion."  The  learned  author  then  pro- 
ceeds, in  §§  1031  et  9eg.,  to  define  and  describe 
resulting  trusts;  and  in  §  1044  he  says: 
"Constructive  trusts  include  all  those  instan- 
ces in  which  a  trust  is  raised  by  the  doc- 
trines of  equity  for  the  purpose  of  working; 
out  justice  in  the  most  efficient  manner. 
where  there  ie  no  intention  of  the  parties  to 
create  atich  a  relation,  and  in  moat  caaea  con- 
trary to  the  intention  of  the  one  holding  the 
legal  title,  and  where  there  is  no  express  or 
implied,  written  or  verbal,  declaration  of  the 
trust."  (Italics  mine.)  And,  after  givin;; 
various  instances  in  which  a  construct! vo 
trust  arises,  the  author,  in  S  1049.  snys: 
"Another  important  form  of  the  trust  arises 
from  the  acts  of  persons  already  possessin*: 
some  fiduciary  character  or  standing  in  some 
fiduciary  relation.  Whenever  a  trustee,  or 
other  person  in  a  fiduciary  capacity,  acting 
apparently  within  the  scope  of  his  powers, — 
that  is,  having  authority  to  do  what  he  does. 
— purchases  property  with  trust  funds,  ami 
takes  the  title  thereto  in  his  own  name,  with- 
out any  declaration  of  trust,  a  tinist  aris^^s 
with  respect  to  such  property,  in  favor  of  the 
ceatui  que  tntat  or  other  beneficiary.  Equi- 
ty regards  such  a  purchase  as  made  in  trust 
for  the  person  beneficially  interested,  inde- 
pendently of  any  imputation  of  fraud,  and 
without  requiring  any  proof  of  an  intention 
to  violate  the  existing  fiduciary  obligation, 
because  it  assumes  that  the  purchaser  in- 
tended to  act  in  pursuance  of  his  fiduciary 
duty,  and  not  in  violation  of  it.  This  doc- 
trine is  of  wide  application;  it  extends  to 
trustees,  executors,  and  administrators,  direc- 
tors of  corporations,  guardians,  committees 
of  lunatics,  agents  using  money  of  their 
principals,  partners  using  partnership 
funds,  husbands  purchasing  property  with 
money  belonging  to  the  separate  estates  of 
their  wives,  parents,  and  children,  and  all 
persons  who  stand  in  fiduciary  relations  to- 
wards others.  Equity  jurisprudence  con- 
tains few  more  efficient  doctrines  than  this, 
in  maintaining  the  beneficial  rights  of  prop- 
erty." If  this  be  the  rule  even  when  the 
trustee  has  authority  to  make  the  purchase. 
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a  fortiori  it  applies  to  a  case  where  the  pur- 
chiase  is  made  without  authority,  and  it  is  so 
laid  down  in  f  1051.  I  desire  to  add  just 
here  that  I  have  felt  at  liberty  to  say  that, 
in  Diy  judgment,  this  is  a  case  of  a  construc- 
tive, and  not  a  resulting,  trust,  because  I 
do  not  understand  that  this  court,  in  the  case 
of  Rogera  v.  Rogers,  62  S.  C,  at  page  392,  29 
S.  E.  812,  approved  the  classification  of  re- 
sulting trusts  adopted  by  Perry  in  his  work 
on  Trusts,  as  is  stated  in  the  leading  opin- 
ion; for  Mr.  Justice  Jones,  in  delivering  the 
opinion  of  the  court,  stated  the  classifications 
of  resulting  trusts  as  made  by  Pomeroy,  and 
concurred  in  by  Adams  in  his  work  on  Equi- 
ty, by  Perry,  and  as  found  in  the  American 
&  English  Encyclopsedia  of  Law,  without  ex- 
pressing a  preference  for  either  one  of  the 
classifications,  and  then  proceeded  to  show 
that  the  testimony  in  that  case  did  not  bring 
it  "under  any  of  the  classifications  above." 
It  may  be  as  well,  also,  to  correct  two  mani- 
fest clerical  errors  or  misprints  in  the  opin- 
ion in  that  case.  The  citation  from  Pome- 
roy's  Equity  Jurisprudence  should  be  §  1031, 
instead  of  103,  as  the  last-named  scetion 
makes  no  reference  whatever  to  resulting 
trusts;  and  the  word  "third,"  in  the  eighth 
line  from  the  top  of  page  393,  52  S.  C.  (ninth 
line  from  bottom,  first  column,  page  814,  29 
S.  E.),  should  be  "second." 

But  whether  the  trust  in  this  case  should 
be  properly  designated  as  a  constructive  or 
as  a  resulting  trust  is  a  matter  of  no  real 
practical  importance  in  this  discussion;  for, 
even  if  it  should  be  properly  re^rded  as  a 
resulting  trust,  it  must  necessarily  fall  into 
the  second  class  mentioned  by  Mr.  Perry,  to 
wit,  "where  a  person  standing  in  a  fiduciary 
relation  uses  fiduciary  funds  to  purchase 
property,  and  takes  the  title  in  his  own 
name,"  which  is  substantially  the  same  as 
one  of  the  instances  in  which  a  constructive 
trust  arises  as  described  by  Mr.  Pomeroy  in 
9  1049,  above  quoted.  If,  then,  the  life  ten- 
ant. Miss  Lucy  Green,  stood  "in  a  fiduciary 
relation"  towards  the  remaindermen,  and  if 
the  insurance  money — $3,000 — was  a  fidu- 
ciary fund  in  her  hands,  as  has  been  hereto- 
fore determined  by  this  court  under  the 
former  appeal,  and  if  the  whole  or  any  part 
of  that  trust  fund  has  been  used  by  her  in 
acquiring  the  property  mentioned  in  the  com- 
plaint, then,  under  the  authority  above  cited, 
it  follows  necessarily  that  such  property,  so 
scon  as  it  was  acquired  by  the  life  tenant, 
became  impressed  with  the  trust  above  de- 
scribed, either  in  wh9le  or  in  part,  as  the 
case  may  be,  and  the  court  should  so  declare. 

The  next  inquiry,  in  natural  order,  would 
be  whether  the  whole  or  only  a  part  of  the 
trust  fund  was  used  in  acquiring  the  prop- 
erty in  question;  but  this,  being  a  question 
of  fact,  meed  not  be  pursued  in  detail  in  a 
mere  dissenting  opinion.  I  do  not,  there- 
fore, deem  it  necessary  to  say  more  on  this 
point  than  that  the  undisputed  facts  as 
found  by  the  master  are,  in  my  judgment, 
quite  sufficient  to  show  that  the  property  de- 
scribed in  the  complaint,  and  upon  which  the 
plaintiffs  ask  that  the  trust  thereby  im- 
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pressed  upon  it  may  be  declared,  waa  in  re- 
ality acquired  solely  by  the  use  of  the  origi- 
nal trust  fund;  for  although  the  Stanley 
note  was  at  first  paid  by  Miss  Green  out  of 
her  own  funds,  and  the  real  estate  at  the  cor- 
ner of  Bull  and  Pendleton  streets  was  origi- 
nally paid  for  in  part  by  Miss  Green  out  of 
her  own  funds,  yet  these  payments  were  re- 
imbursed to  her  out  of  the  proceeds  of  the 
sale  of  the  Brickyard  tract,  upon  which,  ac- 
cording to  my  view,  a  trust  was  impressed 
by  the  facts  set  forth  in  the  pleadings  and 
the  testimony. 

But  if  I  am  in  error  in  concluding  that  the 
whole  of  the  property  in  question  was  ac- 
quired by  the  use  of  the  trust  fund,  and  that 
in  fact  a  portion  of  said  property  was  ac- 
quired by  Miss  Green  by  the  use  of  her  own 
funds,  it  becomes  necessary  to  inquire.  What 
is  the  effect  of  that?  In  such  a  case  has  the 
cestui  que  trtist  the  right  to  follow  the  trust 
fund  into  the  property  which  the  trustee  has 
acquired  partly  by  the  use  of  the  trust  fund, 
and  partly  by  the  use  of  the  trustee's  own 
funds,  and  have  a  trust  declared  upon  the 
property,  or,  rather,  upon  such  a  propor- 
tion of  the  property  as  is  represented  by  the 
amount  of  the  trust  fund  used  in  its  pur- 
chase, leaving  the  remaining  portion  of  the 
property  in  the  hands  of  the  trustee,  unaf- 
fected by  any  trust,  or  is  the  cestui  que  trust 
only  entitled  to  a  lien  on  the  property  to  se- 
cure the  trust  fund?  As  I  understand  it, 
Mr.  Justice  Pope,  after  conceding  that  the 
trust  fund,  at  least  to  the  extent  of  $2,200, 
was  invested  in  the  Brickyard  tract,  holds 
that  the  remaindermen  are  not  entitled  to 
have  a  trust  declared  upon  a  proportionate 
part  of  the  said  tract,  but  are  only  entitled 
to  a  lien  on  so  much  of  the  proceeds  of  the 
sale  of  that  tract  as  are  now  in  the  hands  of 
Miss  Green,  to  wit,  the  bond  and  mortgage 
for  $30,000  for  the  forthcoming  of  the  trust 
fund  ($3,000)  at  the  termination  of  the  life 
estate.  It  seems  to  me  that  there  are  insup- 
erable objections  to  such  a  conclusion.  In 
the  first  place,  the  well-settled  and  salutary 
rule  of  equity  is  that,  when  a  trustee  pur- 
chases or  otherwise  acquires  property  by  the 
use  of  trust  funds,  such  property  becomes  at 
once  impressed  with  a  trust,  at  least  to  the 
extent  to  which  the  trust  fund  has  been  used 
in  its  acquisition,  and  such  property  does 
not  stand  as  a  mere  security  for  the  trust 
fund.  2  Pomeroy,  Eq.  Jur.  S§  1049,  1061. 
For  in  such  a  case  "equity  regards  the  cestui 
que  trust,  .  .  .  although  without  any 
legal  title,  and  perhaps  without  any  written 
evidence  of  interest,  as  the  real  owner,  and 
entitled  to  all  the  rights  and  consequences  of 
such  ownership."  Section  1058.  It  would 
therefore  be  altogether  anomalous  (not  to 
use  any  stronger  term)  for  a  court  of  equity, 
which  regards  the  cestui  que  trust  as  the 
real  owner  of  the  property,  to  hold  that  the 
cestui  que  trust  has  a  lien  on  his  own  prop- 
erty. Such  conclusion  would  also  be  in  di- 
rect conflict  with  that  broad  principle  of 
equity,  which  is  universallv  acknowledged, 
"that  a  trustee,  or  person  clothed  with  a  fi- 
duciary character,  snail  not  be  permitted  to 
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use  Ids  poBition  or  functions  so  as  to  obtain 
for  himself  any  advantage  or  profit  incon- 
sistent with  his  supreme  duty  to  his  boiefl- 
dary/'  which  principle,  Mr.  Pomeroy,  says 
in  §  1050,  extends  "to  all  actual  and  quasi 
trustees."  It  is  yery  obvious  that  this  wise 
rule  of  equity  has  the  most  salutary  effect 
in  protecting  trustees  from  the  temptation 
to  speculate  with  trust  funds,  and  thereby 
preventing  any  loss  or  diminution  of  sucm 
funds,  and  hence  the  rule  should  never  be 
overlooked  or  disregarded.  Here,  however, 
I  desire  to  disavow,  in  the  most  emphatic 
terms,  any  intention  or  disposition  to  impute 
to  the  trustee.  Miss  Green,  any  wrong  or  im- 
proper motive  or  intention  whatsoever.  Be- 
sides her  high  character,  which  of  itself 
would  be  sufficient  to  negative  any  such  im- 
putation, it  is  perfectly  manifest  that,  until 
she  was  otherwise  informed  by  the  decision 
of  this  court  under  the  former  appeal,  she 
honestly  believed  that  the  insurance  money 
was  absolutely  her  own,  unaffected  with  any 
trust,  and  hence  that  she  had  the  perfect 
right  to  dispose  of  it  as  she  saw  fit.  It  is, 
and  must  be,  conceded  by  everyone  that  her 
intentions  were  not  only  innocent,  but  of  the 
most  commendable  character.  But,  as  has 
been  shown  in  the  authority  above  cited,  the 
question  of  intention  plays  no  part  in  con-* 
sidering  a  trust  of  this  kind,  and  tiie  court 
is  bound  to  determine  this  case,  just  as  it 
would  any  other,  upon  the  well-established 
principles  of  equity.  And  here  I  may  add 
that  I  am  imable  to  perceive  any  hardship 
or  injustice  to  which  Miss  Green  would  be 
subjected  under  the  view  which  I  have 
adopted;  for  she  would  still  be  entitled  to 
hold  and  enjoy  all  the  property  upon  which 
I  think  a  trust  should  be  declared,  in  pre- 
cisely the  same  manner  and  to  the  same  ex- 
tent as  she  was  entitled  to  hold  and  enjoy 
the  property  originally  devised  to  her  by  her 
mother's  will ;  and  it  seems  that  she  has  been 
for  several  years  in  the  receipt  of  quite  a 
handsome  income  from  such  property,  and 
this  she  will  be  entitled  to  enjoy  as  long  as 
she  lives. 

The  principles  above  laid  down  do  not  rest 
alone  upon  the  authority  of  Mr.  Pomeroy, 
but  are  also  fully  supported  by  other  author- 
ities, as  I  will  proceed  to  show.  Thus,  in  2 
Story,  Eq.  Jur.  S  1210,  as  another  illustra- 
tion of  the  doctrine  of  implied  trusts,  it  is 
said :  "If  a  trustee,  authorized  to  purchase 
lands  for  his  cestuis  que  trust  or  beneficiar-i 
ies,  should  purchase  lands  with  the  trust 
money,  and  take  the  conveyance  in  his  own 
name,  without  any  declaration  of  the  trust, 
a  court  of  equity  would  in  such  a  case  deem 
the  property  to  be  held  as  a  resulting  trust, 
for  the  persons  beneficially  entitled  thereto. 
.  .  .  In  every  such  case,  however,  it  must 
be  clear  that  the  land  has  been  paid  for  out 
of  the  trust  money;  and,  if  this  appears,  a 
trust  will  be  implied,  not  only  when  the  par- 
ty may  be  presumed  to  act  in  execution  of 
the  trust,  but  even  when  the  investment  is 
in  violation  of  the  trust.  For  in  every  such 
case,  where  the  trust  money  can  be  distinct- 
ly traced,  a  court  of  equity  will  fasten  a 
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trust  upon  the  land  in  favor  of  the  persons 
beneficially  entitled  to  the  money.''  And  in 
i  1211  of  the  same  volume  it  is  yaid:  "If  a 
trustee  should  misapply  the  funds  of  the 
eeetui  que  trust,  the  latter  would  have  an 
election  either  to  take  the  security  or  other 
property  in  which  the  funds  were  wrongful- 
ly invested,  or  to  demand  repayment  from 
the  trustee  of  the  original  funds."  Now,  in 
this  case,  it  is  conceded  that  the  application 
of  the  original  trust  fund  to  the  purchase  of 
junior  liens  upon  property  was  a  misapplica- 
tion of  such  funds;  and  the  plaintiffs,  by 
this  action,  have  elected  to  pursue  the  prop- 
erty in  which  the  trust  fund  was  wrongfully 
invested,  rather  than  to  demand  of  the  trus- 
tee repayment  of  the  original  trust  fund. 
See  also  S  1258.  So,  also,  in  §  1260  it  is  said 
that  if  a  trustee,  in  violation  6f  his  duty, 
should  acquire  land  by  the  use  of  a  trust 
fund,  and  take  a  conveyance  in  his  own 
name,  the  cestui  que  trust  would  be  without 
remedy  at  law.  "But  a  court  of  equity 
would  hold  the  cestui  que  trust  to  be  the 
equitable  owner  of  the  land,  and  would  de- 
cree it  to  him  accordingly."  And  in  §  1261 
it  is  said:  "Nor  is  the  doctrine  confined  to 
trustees,  strictly  so  called.  It  extends  to  all 
other  persons  standing  in  a  fiduciary  rela- 
tion to  the  party,  whatever  that  relation  mav 
be."  See  also  S  1262,  where  it  is  said:  "In 
cases  of  this  sort  the  cestui  que  trust  (the 
beneficiary)  is  not  at  all  bound  by  the  act 
of  the  other  party.  He  has  therefore  an  op- 
tion to  insist  upon  taking  the  property;  or 
he  may  disclaim  any  title  thereto,  and  pro- 
ceed upon  any  other  remedies  to  which  he  is 
entitled,  either  in  rem  or  in  personam,"  In 
all  these  quotations  from  Story's  Equity,  the 
italics  are  mine. 

I  propose  next  to  show  that  these  funda- 
mental principles  of  equity  jurisprudence, 
laid  down  by  two  standard  text  writers,  have 
been  recognized  in  the  decided  cases,  and 
have  not  been  repudiated,  nor  even  disap- 
proved, in  a  single  case,  so  far  as  I  am  in- 
formed, where  such  principles  have  been  in- 
voked for  the  protection  of  the  rights  of  a 
cestui  que  trust: 

In  the  case  of  OUver  v.  Piatt,  3  How.  333, 
11  L.  ed.  622,  tlie  Supreme  Court  of  the 
United  States  distinctly  recognized  and  fol- 
lowed the  principles  above  laid  down  by  the 
text  writers.  So,  in  the  case  of  McNeil  v. 
Morroto,  Rich.  Eq.  Gas.  172,  the  same  prin- 
ciples were  distinctly  recognized.  The  facts 
of  that  case  may  be  concisely  stated  as  fol- 
lows :  James  R.  Monpw,  one  of  the  defend- 
ants, being  the  guardian  of  his  brother 
John,  held  a  judgment  against  Tabitha  Mor- 
row, as  part  of  the  assets  of  his  ward's  es- 
tate. Tabitha,  being  unable  to  pay  her  debts, 
conveyed  five  slaves  to  the  said  James  R., 
upon  condition  that  he  should  pay  her  debts. 
Thereupon  the  said  James  R.  entered  satis* 
fsction  on  the  judgment.  James  R.  Morrow 
having  become  insolvent,  and  not  having 
paid  any  of  the  debts  of  Tabitha,  his  letters 
of  guardianship  were  revoked,  and  the  plain- 
tiff, McNeil,  was  appointed  guardian  of 
John,  in  his  place;  and  he  filed  the  bill  to 
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refltr&in  the  creditors  of  James  R.  from  sell- 
ing the  said  slaves/  and  to  subject  them  to 
the  payment  of  the  judgment  against  Tabi- 
tha  in  favor  of  plaintiff's  ward.  Hie  bill 
was  sustained,  and  the  slaves  were  ordered 
to  be  sold,  and  the  proceeds  applied  to  the 
payment  of  the  amount  due  on  the  jud^ent. 
Judge  O^eall,  in  delivering  the  opinion  of 
the  court,  after  saying  that  James  R.  re- 
ceived the  slaves  impressed  with  a  trust,  and 
that  when  he  entered  satisfaction  on  the 
judgment  it  operated,  in  law,  as  an  acknowl- 
edgment of  the  receipt  of  the  amount  due 
on  the  judgment,  uses  this  language:  "In 
what  he  received  it,  whether  in  money  or 
property,  is  a  question  which  his  ward  might 
investigate  or  not  if  he  chose.  He  might 
have  elected  to  consider  it  as  money,  and  have 
charged  his  guardian  accordingly.  But,  if 
it  was  more  n^vantageous  to  the  ward  to  fol- 
low the  specific  property  received,  it  is,  I 
think,  demonstrable  that  he  had  a  right  so 
to  do."  And  after  citing  several  decisions 
of  Chancellor  Kent,  whom  he  characterizes 
as  "the  most  eminent  chancery  ju^e  of  mod- 
em times,"  he  says  that  the  rules  laid  down 
in  those  cases  conclusively  show  "that  it  is 
a  clear  principle  of  equity  that  a  trustee 
cannot  make  any  advantage  to  himself  by 
the  application  of  the  trust  fund  to  his  pri- 
vate purposes."  Again,  the  learned  judge 
uses  the  following  language:  "So  long  as 
the  fund  or  property  received  for  the  cestui 
qtie  trust  can  be  traced,  it  must  inure  to  his 
benefit.  Here  the  property  was  received  by 
his  guardian  in  payment  of  the  debt  due  to 
his  ward,  and  although  he,  no  doubt,  did  not 
intend  the  property  to  be  his  ward's,  yet  he 
cannot,  by  the  use  of  his  ward's  funds,  make 
any  advantage  to  himself,  and,  as  the  very 
thing  received  in  payment  is  now  within  the 
power  of  the  court,  it  must  be  followed  as  hC' 
lonffing  to  the  ward,  [Italics  mine.]  If 
the  defendant  James  B.  Morrow  acquired  a 
title  to  the  slaves  by  the  entry  of  satisfaci 
tion  on  his  ward's  judgment,  it  was,  in  efi 
feet,  purchasing  them  with  the  funds  of  his 
ward,  and  a  trust  results  for  his  cestui  que 
trust,"  Again,  in  the  same  case,  it  was 
said:  "If  the  complainant  had  sought  a  re- 
covery of  the  whole  of  the  slaves  as  a  result- 
ing trust  from  the  purchase  being  made  with 
his  ward's  funds,  he  might  have  succeeded, 
even  to  this  extent,  upon  showing  that  Mrs. 
Morrow  owed  no  other  debt.  But,  as  he  has 
not  made  this  claim,  and  has  only  sought  to 
make  the  property  liable  to  the  payment  of 
the  debt  due  by  Mrs.  Morrow  to  his  ward, 
and  as  it  has  not  appeared  that  Mrs.  Morrow 
did  not  owe  other  debts,  the  slaves  will  only 
be  declared  liable  to  the  payment  of  that 
debt."  This,  it  is  claimed,  is  a  mere  dictum, 
and  therefore  not  authoritative.  This  is 
true  in  one  sense,  but  the  doctrine  there  laid 
down  necessarily  follows  from  the  principles 
previously  laid  down,  upon  which  the  whole 
case  turned,  and  was  not  applied  in  that  case 
simply  because  the  complainant  did  not  ask 
that  it  should  be  applied.  The  court,  there- 
fore, after  laying  down  the  law  applicable  to 
the  case  where  property  has  been  acquired 
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by  the  use  of  trust  funds,  recognized  the 
right  of  the  cestui  que  trust  to  elect  whether 
he  would  claim  that  the  property  thus  ac- 
quired became  impressed  with  the  trust 
which  rested  upon  the  trust  fund  in  its 
original  form,  or  claim  that  the  property 
should  be  subjected  to  the  repayment  of  the 
original  trust  fund ;  and  the  cestui  que  trust 
having,  by  his  guardian,  elected  to  make  the 
latter  claim,  it  was  allowed. 

The  next  case  which  I  cite  is  Haynsworth 
V.  Bisohoff,  6  8.  C.  N.  8.  159,  which,  as  it 
seems  to  me,  is,  in  principle,  practically  iden- 
tical with  the  case  under  consideration.  The 
facts  of  that  case  may  be  stated  briefly  as 
follows:  J.  M.  McCall,  as  administrator  of 
an  estate,  had  in  his  hands,  as  administra- 
tor, money  belonging  to  his  intestate's  estate, 
which  he  loaned  to  one  W.  E.  McGall,  taking 
his  notes  therefor,  payable  to  himself  indi- 
vidually, and  not  as  administrator.  After- 
wards J.  M.  McCall  sued  these  notes,  recov- 
ered judgment,  and  under  the  execution  is- 
sued to  enforce  said  judgment  the  land  in 
question  was  sold  by  the  sheriff,  and  bid  off 
by  J.  M.  McCall,  who  took  title  in  his  own 
name.  The  amount  of  his  bid  was  more  than 
sufficient  to  satisfy  his  own  judgment,  and 
he  paid  the  balance  of  his  bid,  after  satis- 
fying his  judgment,  by  giving  his  note  to  the 
holder  of  another  ju<^ment  against  the 
judgment  debtor,  W.  E.  McCall,  secured  by  a 
mortgage  of  the  land  in  question.  Some 
time  after  this  J.  M.  McCall  contracted  a 
debt  to  Bischoff,  for  which  he  gave  his  note, 
and  several  months  thereafter  he  executed  a 
mortgage  on  the  land  to  Bischoff  to  secure 
the  payment  of  said  note.  Subsequent  to 
thie  execution  of  the  mortgage,  Bischoff  com- 
menced an  action  on  said  note  against  J.  M. 
McCall,  and,  having  recovered  judgment 
thereon,  issued  execution,  under  which  the 
land  was  levied  on  by  the  sheriff  and  adver- 
tised for  sale.  Thereupon  the  plaintiffs,  who 
were  beneficially  entitled  to  the  assets  of  the 
estate  of  which  J.  M.  McCall  was  the  admin- 
istrator, conmienced  this  action  for  injunc- 
tion to  restrain  the  sale,  claiming  that  the 
land  in  question  had  become,  by  substitution, 
assets  of  the  estate  in  which  they  were  in- 
terested, and  their  claim  was  sustained;  Mr. 
Justice  Willard,  in  delivering  the  opinion  of 
the  court,  speaking  of  the  judgment  record- 
ed by  J.  M.  McCall  against  W.  E.  McCall,  un- 
der which  J.  M.  McCall  bought  the  land  and 
took  title  in  his  own  name,  using  this  lan- 
guage: "The  judgment  was  in  iteelf  an  as- 
set, and  inured  to  the  benefit  of  the  estate. 
J.  M.  McCall  having  become  the  purchaser 
of  the  lands,  and  taken  title  in  his  own 
name,  to  the  extent  that  the  consideration  of 
such  purchase  was  the  money  due  on  the 
judgment  he  became  in  equity  a  trustee  for 
the  use  of  the  estate.  It  was,  in  substance, 
the  ordinary  case  of  a  trustee  purchasing 
lands  with  trust  funds,  and  taking  title  in 
his  own  name,  whence  arises  in  equity  a 
trust  for  those  entitled  beneficially  to  the 
trust  funds,"— citing  McNeU  v.  Marrow^ 
Rich.  £q.  Cas.  172.  Three  things  are  to  be 
noticed     nboiit     that    case:      (1)   That    the 
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principles  upon  which  my  conclusion  is  based 
were  recognized  and  enforced  even  against 
an  innocent  purchaser  who  had  no  notice  of 
the  trust,  because  he  could  not  claim  the  po- 
sition of  a  purchaser  for  valuable  oonsidera^ 
tion  without  notice,  as  his  mortgage  was 
given  to  secure  an  antecedent  debt,  and  there 
was  no  evidence  that  it  was  based  upon  an 
agreement  to  forbear  enforcing  payment  ol 
said  debt;  (2)  that  the  trust  followed  the 
original  fund  upon  which  it  was  impressed, 
through  all  its  subsequent  mutations,  until 
it  finally  rested  upon  the  land;  (3)  that, 
though  the  trust  fund  did  not  constitute  the 
entire  consideration  for  the  purchase  of  the 
land,  yet  there  was  no  intimation,  or  even 
hint,  that  such  a  circumstance  would  have 
the  effect  of  limiting  the  right  of  the  cestui 
que  trust  to  a  mere  lien  on  the  land  to  secure 
the  repayment  of  so  much  of  the  trust  fund 
as  was  used  in  its  purchase,  but,  on  the  con- 
trary, it  was  distinctly  held  that  the  land  it- 
self became  impressed  with  the  trust,  to  the 
extent  that  the  trust  fund  constituted  a  part 
of  the  consideration.  For  example,  as  I  un- 
derstand it,  if  the  trust  fund  consituted  one 
half  of  the  consideration,  then  the  cestui  que 
trust  has  a  right  to  claim  that  one  half,  in 
value,  of  the  land  is  impressed  with  the  same 
trust  as  that  resting  upon  the  original  trust 
fund.  Otherwise  the  trustee  would  be  al- 
lowed to  make  a  profit  to  himself,  by  the  use 
of  the  trust  fund  to  the  extent  that  one  half 
of  the  land,  or  its  proceeds  if  sold,  would  ex- 
ceed the  amount  of  the  original  trust  fund,  in 
fiagrant  violation  of  the  well-settled  and  uni- 
versally accepted  doctrine  that  a  trustee  will 
never  be  allowed  to  make  a  profit  to  himself 
by  the  use  of  the  trust  fund. 

So,  in  Covar  v.  Cantelou,  25  S.  C.  35,  when 
a  testator  gave  a  portion  of  his  residuary  es- 
tate to  his  executor  in  trust  for  the  sole  and 
separate  use  of  Mrs.  Tillman,  a  married  wo- 
man, during  her  life,  and  after  her  death  to 
be  equally  divided  among  her  children,  which 
fund  was  afterwards  invested  in  a  tract  of 
land  under  an  order  of  the  court,  and  subse- 
quently a  portion  of  said  land,  upon  the  pe- 
tition of  the  life  tenant  and  her  trustee,  to 
which  the  remaindermen,  though  then  in 
esse,  were  not  parties,  was  sold  under  the  or- 
dter  of  the  court,  it  was  held  that  the  rights 
of  the  remaindermen  to  the  land  so  sold  were 
not  devested.  In  the  opinion  of  the  court  I 
find  the  following  language:  "There  can  be 
no  doubt  that  the  plaintiffs,  as  children  of 
Mrs.  Tillman,  were,  upon  her  death,  en- 
titled, as  remaindermen  under  the  will  of 
John  Ryan,  to  the  share  given  to  her,  or  for 
her  use,  during  her  life,  and  when  that  share, 
or  a  portion  of  it,  was  invested  in  the  land 
in  question,  they  thereby  acquired  an  inter- 
est in  the  land,  which  could  not  be  devested 
by  a  proceeding  to  which  they  were  not  par- 
ties. It  is  urged,  however,  that  the  original 
fund  to  which  the  plaintiffs  were  entitled  in 
remainder  was  not  the  land  now  in  contro- 
veisy,  but  was  personal  property  which  was 
invested  in  this  land  by  the  order  of  the 
court  in  a  proceeding  to  which  they  were  not 
parties,  and  hence  that  they  have  no  claim 
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upon  the  land,  but  only  upon  the  fund  in- 
vested. Whether  they  Were  necessary  par- 
ties to  the  proceeding  under  which  the  invest- 
ment was  made  need  not  now  be  considered, 
for,  even  conceding  that  they  were  (though 
we  are  not  to  be  understood  as  intimating 
any  opinion  upon  that  question),  and  that, 
not  being  parties,  they  were  not  bound  by 
the  investment,  yet  that  cannot  affect  the 
piesent  inquiry.  If  their  funds  were  in- 
vested in  land  without  authority,  they 
had  the  election  either  to  disavow  the  invest- 
ment and  pursue  the  fund  or  to  sanction  the 
investment  and  claim  the  property  in  which 
the  fund  was  invested;  and  they  have  elected 
the  latter  alternative,  by  bringing  these  ac- 
tions." 

See  also  the  case  of  Brazel  v.  Fair,  26  S. 
C.  370,  2  S.  E.  293,  which  fulljr  recognizes 
and  applies  the  foregoing  principles,  and  is 
especially  important  as  showing  what  will 
be  the  effect  of  a  trustee  mixing  the  trust 
funds  with  his  own  in  making  an  invest- 
ment; for  Mr.  Justice  McGowan,  in  deliver- 
ing the  opinion  of  the  court,  quotes  with  ap 
proval  from  the  case  of  KnatcKbull  v.  Hal- 
lett,  L.  R.  13  Gh.  Div.  606,  the  following  lan- 
guage :  "In  that  case,  according  to  the  now 
well-established  doctrine  of  equity,  the  bene- 
ficial owner  has  the  right  to  elect  either  to 
take  the  property,  or  to  hold  it  as'  a  security 
for  the  amount  of  the  trust  money  laid  out  in 
the  purchase;  or,  as  we  generally  express  it. 
he  is  entitled  to  his  election,  either  to  take 
the  property,  or  to  have  a  charge  on  the 
property  for  the  amount  of  the  trust  money." 

It  is  contended,  however,  that  the  three 
cases  last  cited  were  all  cases  of  express 
trusts,  and  therefore  not  applicable  to  this 
case.  But  the  authorities  above  cited,  espe- 
cially from  Pomeroy,  Exi.  Jur.,  show  that  the 
principles  upon  which  1  rely  apply  equally 
as  well  to  quasi  or  implied  trustees  as  to  ex- 
press trustees;  and  it  is  difficult  to  conceivo 
why  there  should  be  any  difference  in  this 
respect  between  express  and  implied  trus- 
tees, for  those  principles  grow  out  of  the  es- 
sential nature  of  the  trust  relation,  and  it 
cannot  make  any  difference  whether  such  re- 
lation is  created  by  the  express  act  of  the 
parties,  or  arises  by  operation  of  law.  So 
soon  as  the  trust  relation  arises,  no  matter 
how,  these  principles  become  at  once  appli- 
cable, because  they  do  not  grow  out  of  the 
manner  in  which  the  trust  is  created,  but  out 
of  the  nature  of  the  trust  relation  which  is 
created. 

I  will  next  proceed  to  notice  such  of  the 
cases  cited  by  counsel  for  respondents  as  it 
seems  to  me  require  attention : 

The  case  of  Myers  v.  Myers,  2  McCord,  Eq. 
214,  16  Am.  Dec.  648.  so  far  from  beinp  in 
conflict  with  the  principles  upon  which  I 
rest  my  conclusion,  expressly  recognizes  those 
principles,  as  mav  seem  by  reference  to  page 
265.  The  case,  h\>wever,  seems  to  have  been 
cited  for  the  purpose  of  showing  that  the 
fact  that  the  trustee  has  mixed  the  trust 
funds  with  his  own,  in  acquiring  property, 
is  not  sufficient  to  warrant  the  court  in  im- 
pressing a  trust  upon  the  whole  of  the  prop- 
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erty.  At  that  page  I  find  the  following  lan- 
guage, which  is  quoted  in  the  argument  of 
counsel  for  respondents:  "A  person  may 
sometimes,  by  mixing  the  estate  of  another 
with  his  own,  sul)ject  himself  to  the  loss  of 
both,  for  it  is  his  own  fault  that  they  have 
not  been  kept  separate.  But  it  does  not  ap- 
pear to  me  that  this  is  a  case  which  will  sub- 
ject the  defendant  to  the  loss  of  all  the  prop- 
erty he  has  in  possession,  merely  because  he 
cannot  show  what  part  of  it  has  been  pur- 
chased with  the  proceeds  of  the  trust  estate." 

Inasmuch  as  the  conclusion  which  I  have 
reached  docs  not  rest  upon  the  ground  that 
the  trustee.  Miss  Green,  by  mixing  the  trust 
funds  with  her  own,  has  thereby  subjected 
herself  to  the  loss  of  her  entire  property,  but 
I  only  contend  that  so  much  of  the  property, 
whatever  may  be  now  its  form,  which  was 
acquired  by  the  use  of  the  trust  fund,  shall 
be  declared  to  be  impressed  with  the  trust 
which  rested  upon  the  trust  fund  in  its  orig- 
inal form,  it  is  very  clear  that  the  Ctise  of 
Myers  does  not  conflict  with  my  views,  but, 
on  the  contrary,  rather  supports  them. 

The  case  of  Wallace  v.  McColloughy  1 
Rich.  Eq.  420,  is  relied  upon  by  counsel  for 
respondents  to  show  that  the  plaintiffs  here 
are  only  entitled  to  a  lien  on  the  property 
acquired  by  the  trustee  through  the  use  of 
the  original  trust  fund,  to  secure  the  repay- 
ment of  the  amount  of  said  fund.  But  that 
case  differs  materially  from  the  case  under 
consideration.  In  that  case  Robert  McCol- 
lough  (the  defendant  in  the  case)  and  Eliza- 
beth Wallace  (one  of  the  plaintiffs),  in  con- 
templation of  marriage,  executed  a  deed  of 
marriage  scttleinent,  whereby  the  property 
of  Eliz:ibeth,  consisting  of  lands,  slaves,  and 
choses  in  action,  was  conveyed  to  William 
Wallace,  to  be  held  by  him  in  trust  for  the 
purposes  declared  in  said  marriage  settle- 
ment, to  wit,  "tliat  the  said  Robert  should, 
after  the  said  intended  marriage,  have,  re- 
ceive, and  enjoy,  during  the  joint  lives  of  tho 
said  Robert  and  Elizabeth,  the  interest  and 
profit  of  the  said  lands,  tenements,  personal 
property,  and  other  matters  and  things  in 
the  said  schedule  set  forth;  that  the  same, 
and  the  profits,  after  the  death  of  either  of 
them,  should  be  at  the  disposal  of  the  said 
Elizabeth,  notwithstanding  her  coverture.*' 
After  the  marriage  was  consummated  the 
property  seems  to  have  gone  into  the  posses- 
sion of  the  husband,  rightfully,  as  the  court 
seemed  to  think,  as  by  the  terms  of  the  set- 
tlement the  husband  was  entitled  to  "have, 
receive,  and  enjoy,  during  the  joint  lives  of 
the  said  Robert  and  Elizabeth,  the  interest 
and  profit*'  of  the  said  property;  and  with 
the  proceeds  of  some  of  the  notes  which  ho 
collected  he  bought  certain  slaves,  one  of 
which  he  sold,  and  the  others  he  threatened 
to  remove  from  the  state.  Thereupon  the 
bill  was  filed  by  the  executor  and  executrix 
of  William  Wallace,  the  trustee,  and  Eliza- 
beth, the  wife,  claiming  that  the  slaves  so 
purchased  by  the  huslMind  were  subject  to 
the  trust  declared  in  the  marriage  settle- 
ment, and  prayinsr  that  the  husband  ''be  re- 
quired to  give  security  for  their  forthcoming 
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at  the  termination  of  his  estate."  Several 
grave  and  important  questions,  which  in  no 
way  concern  our  present  inquiry,  were  pre- 
sented in  that  case,  upon  which  the  court  was 
much  divided;  and  all  that  was  said  upon 
the  point  which  it  is  supposed  does  concern 
the  present  case  is  embraced  in  the  following 
quotation  from  the  opinion  of  the  court  in 
that  case:  ''Nor  can  the  court  attach  a 
trust  upon  the  negroes  received  in  lieu  of  the 
money,  to  any  greater  extent  than  to  declare 
a  lien  on  them  and  the  rest  of  his  property 
until  the  defendant  shall  repay  the  money  to 
the  executors  of  the  ti'ustee,  or  secure  the 
payment  of  the  same  by  instruments  to  be 
approved  by  the  commissioner,  and  by  the 
court  upon  the  same  being  reported.  The 
defendant,  l^eing  entitled  to  the  interest  and 
profits  of  the  fund^  was  entitled  to  borrow 
it  from  the  trustee,  upon  proper  security, 
and  make  the  most  profitable  use  of  it  with- 
in his  power.  Resolved  into  its  elements, 
the  transaction  which  took  place  was  sub- 
stantially this;  that  the  defendant  horrowed 
the  monef/  from  the  trustee,  and  with  it 
bought  the  negroes  from  WalUioe  and  Par- 
ham,  and  is  entitled  to  the  benefit  of  his 
bargain.  His  only  obligation  is  to  replace 
the  money,  but  until  he  does  this,  or  secures 
its  being  done,  the  negro^  purchased  must 
represent  the  fund  employed."  (All  the 
italics  in  this  quotation  are  mine.)  From 
this  language  it  is  very  obvious  that  the 
court  did  not  regard  the  husband  as  a  trus- 
tee, in  any  sense,  but  simply  as  a  borrower 
of  the  money  from  the  trustee,  William  Wal- 
lace, appointed  by  the  need  of  marriage  settle- 
ment; that  he  was  not  a  trustee,  but  merely 
a  debtor  to  the  trustee,  and  his  only  obliga- 
tion, therefore,  was  to  return  the  money  bor- 
rowed, and  hence  neither  the  trustee,  Wal- 
lace, nor  his  executors,  nor  the  parties  bene- 
ficially interested,  were  entitled  to  anything 
more  than  a  lien,  not  only  on  the  slaves,  but 
on  the  rest  of  the  property  of  the  defendant, 
to  secure  the  paynient  of  such  debt.  But, 
in  the  case  before  the  court,  Miss  Green  is, 
and  has  been  declared  to  be,  a  trustee,  and 
as  such  bound  by  all  the  obligations  incident 
to  that  relation,  and  cannot,  therefore,  be 
treated  as  a  mere  debtor.  It  is  obvious, 
therefore,  that  the  case  of  Wallace  v.  Mo- 
Collough  has  no  application  to  the  case  now 
before  the  court. 

The  case  of  Mathews  v.  Heyward,  2  8.  C. 
N.  S.  239.  which  is  cited  both  by  counsel  for 
respondents  and  by  Mr.  Justice  Pope,  will 
next  be  considered.  The  facts  of  that  case 
may  be  substantially  stated  as  follows:  On 
the  15th  of  July.  1857,  Thomas  Savage  Hey- 
ward  bought  from  Richard  F.  Rejmolds  a 
house  and  lot  as  a  family  residence,  and  the 
same  was  conveyed  to  the  said  Heyward  as 
trustee  under  the  will  of  Miss  Harriet  Ann 
Ashe.  The  purchase  money  of  said  premises 
was  paid  and  secured  in  the  following  man- 
ner: T.  S.  Heyward,  having  in  his  hands  as 
trustee  as  aforesaid  the  sum  of  $4,629.10, 
which  he  held  for  the  sole  and  separate  use 
of  his  wife,  and  after  her  death  for  her  chil- 
dren, applied  a  large  portion  thereto,  to  wit. 
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the  lum  of  $3,660.66,  to  the  cash  payment  re- 
quired by  the  tenziB  of  the  purchase,  and 
gave  his  bond  as  trustee  as  aforesaid,  se- 
cured  by  a  mortgage  of  the  premises,  for  the 
balance  of  the  purchase  money,  and  after- 
wards applied  the  balance  of  the  trust  fund 
towards  the  payment  of  the  first  instalment 
due  upon  said  bond.  Subsequently  this 
bond  and  mortgage  were  assigned  by  the 
said  Reynolds  to  the  plaintiff,  MiEtthews,  who 
had  notice  of  the  facts  above  stated.  Mrs. 
Georgianna  Heyward  died  about  a  year  after 
the  purchase  and  on  the  29th  of  August, 
1866,  three  of  her  children,  who  in  the  mean- 
time had  come  of  age,  filed  their  bill  in  the 
court  of  equity,  in  which  after  stating  that 
the  premises  had  been  purchased  wiUi  the 
trust  funds  as  above  mentioned  and  family 
reasons  rendering  it  beneficial  that  the  same 
should  be  sold,  goes  on  to  say  that  there  was 
due  on  the  purdiase  money  about  $2,500,  se- 
cured by  a  mortgage  given  by  the  trustee, 
the  holder  of  which  was  pressing  for  his 
money.  They  prayed  that  the  property  be 
sold,  the  mortgage  debt  paid,  and  the  bal* 
ance  divided  among  the  beneficiaries  under 
the  will  of  Miss  Ashe.  T.  S.  Heyward,  the 
trustee,  and  the  other  children  of  Mrs.  Georgi- 
anna, all  of  whom  were  minors,  answered, — 
the  latter  by  guardian  ad  litem.  On  the 
19th  of  February,  1*867,  Chancellor  Lessesne 
made  an  order,  by  consent  of  counsel,  .direct- 
ing a  sale  of  the  premises  at  such  time  and 
on  such  terms  as  might  be  designated  in 
writing  by  a  majority  of  the  adult  parties, 
provided  the  consent  of  the  mortgage  credi- 
tor be  first  had,  and  that  from  the  proceeds 
the  master  should  first  pay  the  mortgage 
debt  and  the  costs,  and  that  from  the  bal- 
ance he  should  pay  the  adults  the  shares  to 
which  they  were  respectively  entitled,  and 
hold  the  shares  of  the  infants  subject  to  tiie 
further  order  of  the  court.  No  further  pro- 
ceedings, so  far  as  appears,  were  taken  in  that 
case,  which  is  designated  as  Heyward  against 
Heyward.  But  on  the  17th  of  August,  1867, 
the  plaintiff,  Mathews,  filed  his  bill  to  fore- 
close the  mortgage  which  had  been  assigned 
to  him.  In  that  case  (which  is  the  case 
cited)  the  court  held  that  the  proceeds  of  the 
sale  of  the  mortgaged  premises  should  be  ap- 
plied first  to  the  payment  of  the  shares  of 
such  of  the  children  of  Mrs.  Georgianna  Hey- 
ward as  were  minors  at  the  time  of  the  filing 
of  the  bill  in  the  case  of  Heyward  against 
Heyward,  and  next  to  the  payment  of  the 
mortgage  debt ;  the  adult  children  having  es- 
topped themselves  by  the  allegations  in  their 
bill  in  the  case  of  Heyward  against  Heyward 
from  claiming  any  priority  over  the  mort- 
gage debt.  From  this  statement  it  is  very 
clear  that  the  case  of  Mathews  v.  Heywa/rd 
hai?  no  application  whatsoever  to  this  case. 
The  question  which  the  court  is  called  upon 
now  to  decide  was  not,  and  could  not,  under 
the  pleadings  have  been,  raised  in  that  case. 
The  court  was  not  asked  in  that  case  to  de- 
clare any  trust  impressed  upon  the  property 
paid  for  in  part  out  of  the  trust  fund.  The 
only  question  there  was  whether  the  pro« 
ceeds  of  the  sale  of  the  property  bought  by 
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the  trustee,  and  paid  for  in  part  out  of  the 
trust  fund,  and  the  balance  secured  by  • 
mortgage  of  the  premises,  should  be  applied 
first  to  the  mortgage  debt,  or  to  the  repay- 
ment of  the  trust  fund  used  in  its  pur- 
chase,— a  totally  different  question  from 
that  presented  in  the  case  now  under  oonsid- 
eratiouk  I  am  therefore  at  a  loss  to  perceive 
what  bearing  that  case  has  on  the  present 
case. 

Again,  it  seems  to  me  that  plaintiffs' 
third  exception,  which  imputes  error  to  the 
circuit  judge  in  holding  that  the  offer  of 
Miss  Green  was  in  striet  oomplianoe  with 
the  decision  of  this  court  under  the  former 
appeal,  should  be  sustained,  as  it  is  based 
upon  a  misconception  of  tJiat  decision.  The 
court,  as  the  case  was  then  presented,  was 
only  called  upon  to  determine  whether  the 
insurance  money  received  by  Miss  Green  was 
a  trust  fund,  and  that  was  all  that  was  then 
decided,  or  could  have  been  decided. 
Whether  any  part  or  the  whole  of  such  trust 
fund  had  been  used  by  Miss  Green  in  acquir- 
ing the  property  which  the  plaintiffs  claim 
is  impressed  with  the  trust,  or  whether  the 
said  property  was  acquired  in  whole,  or  in 
part  only,  by  the  use  of  the  trust  fund,  and. 
if  so,  what  would  be  the  effect,  were  ques- 
tions which  this  court  could  not  and  did  not 
then  undertake  to  decide.  This  third  excep- 
tion does  not  seem  to  have  been  specifically 
noticed  by  Mr.  Justice  Pope  in  his  opinion; 
but,  under  the  view  which  I  take  of  the  case, 
it  seems  to  me  necessary  that  it  should  be  no- 
ticed, for,  if  this  court  has  already  decided 
these  questions,  I  would,  of  course,  be  bound 
by  such  decision. 

I  do  not  know  that  it  is  necessary,  in  r 
dissenting  opinion,  to  consider  the  addition- 
al grounds  upon  which  this  court  is  asked 
to  sustain  the  judgment  appealed  from,  as 
they  were  not  paraed  upon  by  the  circuit 
judge,  and  were  not  considered  or  passed  up- 
on by  Mr.  Justice  Pope  in  his  opinion,  for 
the  reason  that  under  the  conclusion  he 
resched,  he  did  not  deem  it  necessary  to  do 
so.  But,  as  I  have  reached  a  different  con- 
clusion, it  may  possibly  be  necessary  that  I 
should  consider  them.  I  will  therefore  pro- 
ceed to  notice  briefly  these  additional 
grounds: 

The  first  of  these  grounds  is  that  the 
plaintiffs'  action  is  barred  by  the  statute  of 
limitations.  A  complete  answer  to  this  po- 
sition is  that  the  statute  could  not  com- 
mence to  run  in  favor  of  the  life  tenant 
against  the  remaindermen  until  the  falling 
in  of  the  life  estate,  unless  the  life  tenant 
does  some  act  which  imperils  the  rights  of 
the  remaindermen.  This  is  for  the  obvious 
reason  that  the  life  tenant  is  legally  entitled 
to  the  possession  and  use  of  the  estate  dur- 
ing her  life,  and  may  make  any  disposition 
of  it  that  she  pleases,  except  such  as  may  be 
destructive  of  or  prejudicial  to  the  ultimate 
rights  and  interest  of  the  remaindermen. 
See  Clarke  v.  Saaon,  1  Hill,  Eq.  69,  and 
McOreary  v.  Bums,  17  8.  C.  45,  as  well  as 
many  other  cases  cited  in  the  argument  of 
counsel  for  appellants.    Now,  in  this  ease, 
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it  does  not  app«ur  that  MLbs  Green  ever  did 
any  act  whi^  would  give  the  remaindermen 
a  right  of  action  agamst  her  until  the  16th 
of  June,  1892,  when  ahe  conveyed  in  fee  aim-* 
pie  a  part  of  the  property  covered  hy  the 
truat  to  Halcott  P.  Green  aa  truatee  for  the 
Heywarda;  and  that  waa  within  leaa  than 
aiz  yeara  before  the  commencement  of  thia 
action,  to  wit,  on  the  28th  of  May,  1896. 
Without  going  further  into  thia  queation,  it 
aeema  to  be  clear  that  the  action  ia  not  barred 
by  the  atatute  of  limitations. 

The  next  additional  ground  ia  that  the  re- 
nuiindermen  are  barred  by  their  lachea  and 
by  their  aoquieacencein  the  diapoaition  which 
Miaa  Green  haa  made  of  the  truat  fund.  Aa 
to  lachea,  it  ia  difficult  to  understand  how 
that  can  be  imputed  to  the  plaintiffa,  when, 
aa  haa  been  aeen,  the  plaintiffa  never  had 
any  right  of  action  until  a  comparatively 
short  time— considerably  leaa  than  the  atatu- 
tory  period — ^before  the  commencement  of 
this  action.  Aa  to  acquieacence,  that  is 
baaed  upon  the  fact  that  the  anceatora  of 
the  plaintiffs,  then  the  remaindermen  in  ex- 
istence, knew  of,  and  did  not  object  to,  the 
uae  which  tlie  life  tenant  made  of  the  trust 
fund;  but  how  that  can  affect  the  claim 
which  the  plaintiffs,  who  have  succeeded  to 
the  rights  of  thoae  remaindermen,  now  make, 
I  am  unable  to  conceive.  It  may  be  poaaible 
that,  if  the  plaintiffs  were  now  seeking  to 
hold  the  lii'e  tenant  responsible  for  making 
fluch  use  of  the  trust  fund,  the  acquiescence 
of  their  ancestors  in  such  use  might,  by  es- 
toppel, defeat  such  a  claim.  For  example, 
if  the  investment  of  the  trust  fund  had 
proved  very  disastrous,  instead  of  very  prof- 
itable, and  the  remaindermen  were  seeking 
to  hold  the  absolute  estate  of  the  life  tenant 
liable  for  such  loss,  such  acquiescence  on  the 
part  of  their  ancestors  might  possibly  bar 
auch  a  claim.  Hut  no  such  claim  ia  now  he* 
in«r  made.  But.  on  the  contrary,  the  plain- 
tiffs, by  their  action,  distinctly  sanction  thia 
uae  of  the  trust  fund,  and  all  that  they 
ask  ia  that  the  property  acquired  by  auch 
use  of  the  trust  fund  shall  be  declared  sub- 


ject to  the  same  truat  that  reated  apott  tlie 
original  fund.  It  doea  not  aeem  to  me, 
therefore,  that  the  nlaintiffa  are  barred,  by 
the  aoquieacence  of  tneir  anceatora  in  the  uae 
which  the  life  tenant  made  of  the  truat  fund, 
from  making  the  claim  which  they  now 
make. 

The  third  point  made  by  the  additional 
grounds  ia  that  the  diapoaition  which  Miaa 
Green  made  of  the  insurance  money  should 
be  regarded  as  a  family  arrangement.  I  am 
unable  to  find  a  particle  of  testimony  to  sus- 
tain any  such  view.  There  is  no  evidence 
whatever  which  even  tends  to  show  that  such 
an  idea  ever  entered  the  heads  of  any  of  the 
parties  concerned.  On  the  contrary,  it  ia 
perfectly  clear  from  the  whole  teatimony 
that  Miaa  Green  honestly  believed  that  ahe 
had  the  right  to  uae  the  insurance  money  aa 
her  own  abaolute  property,  and,  ao  believing, 
ahe  uaed  it  for  the  aole  purpoae  of  protecting 
the  property  of  her  afflicted  brother  ao  that 
he  might  have  a  comfortable  support  for  the 
remainder  of  his  life.  Since  this  most  com- 
mendable purpose  has  been  served,  it  turna 
out  that  Miss  Green  was  mistaken  in  her  be- 
lief that  the  insurance  money  waa  abaolutely 
her  own,  but  that  it  waa  a  truat  fund,  the  in- 
come of  which  ahe  waa  entitled  to  for  life, 
and  at  her  death  it  would  go  to  the  remain- 
dermen mentioned  in  her  mother'a  will. 
And  all  th.'t  the  plaintiffs  ask  is  that  the 
property  which  has  been  acquired  by  the  use 
of  the  trust  fund  (which  no  longer  exists, 
except  in  the  form  of  such  property)  shall 
be  declared  subject  to  the  same  trust  as 
rested  upon  the  fund  in  its  original  form. 
They  do  not  seek  to  deprive  Miss  Green  of 
any  right  which  she  waa  entitled  to  enjoy 
by  the  terms  of  her  mother's  will  in  the  trust 
fund,  either  in  its  original  form,  or  in  the 
form  into  which  it  has  been  converted  by 
her;  but,  on  the  contrary,  they  fully  recog- 
nize her  right  to  the  absolute  enjoyment  of 
the  income  of  the  property,  largely  increased 
as  it  has  been,  for  the  whole  term  of  her  nat- 
ural life. 
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Chen  E.  SARRAZIN,  Plff,  in  Err., 

V. 

W.  R.  IRBY  CIGAR  ft  TOBACCO  COM- 
PANY, Limited. 

(93  Fed.  Eep.  624,  S5  C.  C.  A.  496.) 
A  trademark  wbicb  is  not  atrletlF  per- 


sonal, snch  as  tbe  worda  "King  Bee"  as  ap- 
plied to  manufactured  tobacco,  will  pass  by 
an  aaalgnment  of  all  of  the  owner's  property 
for  benefit  of  creditors  under  state  Insolvency 
laws,  although  the  same  Is  registered  In  the 
United  States  patent  office  under  the  act  of 
Congress  of  March  8,  1881. 

(April  11,  1899.) 


NOTB. — Transfer'    of     trademark     hff     bank- 
ruptcy or  insolvency  assionment. 

I.  The  general  rule  a»  to  traneferaWHy. 
II.  Mode  of  transfer;  what  rights  pass. 
III.  Distinction  hettceen  trademarks  attaching 
to  place  or  product  and  those  attaching 
to  the  person. 
IV.  Trademark  consisting  of  business  name. 

I.  The  general  rule  as  to  transferability. 

The  question  of  tbe  transferability  of  a  trade- 
mark by  bankruptcy  or  insolvency  assignment 
46  L.  R.  A. 


seems  to  be  precisely  the  same  aa  that  as  to  its 
transferability  by  ordinary  assignment,  and 
while  the  language  of  different  assignments 
might  differ,  and  be  such  as  to  either  include  or 
exclude  a  trademark,  the  test  question  as  to 
whether  or  not  it  would  pass  under  such  an  as- 
signment would  seem  to  be  the  question  whether 
or  not  it  Is  assignable.  The  general  rule,  sub- 
ject to  certain  exceptions  noted  below,  would 
seem  to  be  that  a  trademark  is  regarded  as  a 
property  right,  and  as  an  asset  which  is  trans- 
ferable. 
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ERHOK  to  the  Circuit  Court  of  the  United 
States  lor  the  Eastern  District  of  Louis- 
iaina  to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  brought  to  recover  dam- 
ages for  alleged  infringement  of  a  trade- 
mark.     Affirmed, 

Before   Pardee,  McOormiek,  and  Shelby, 
Circuit  Judges. 

Statement  by  Pardee,  Circuit  Judge: 
This  action  was  brought  by  Cheri  E.  Sar- 
razin,  a  citizen  of  Mississippi,  against  the 
W.  R.  Irby  Cigar  ft  Tobacco  Company,  Lim- 
ited, a  corporation  organized  under  the  laws 
of  the  state  of  Louisiana,  and  domiciled  in 
the  city  of  New  Orleans,  to  recover  damages 
for  the  alleged  infringement  of  a  trademark 
(**King  Bee,"  etc.)  for  smoking  tobacco. 
The  infringement  is  alleged  to  have  been 
committed  in  the  years  1896,  1897,  and  1898. 
The  plaintiff  avers  in  his  petition  that  he 


registered  his  said  trademark  in  the  United 
States  patent  office  as  provided  by  the  act 
of  Congress  of  March  3,  1881,  and  that  on 
the  14th  day  of  December,  1886,  a  certificate 
of  registry  was  issued  to  him.  It  is  fur* 
ther  averred  that,  prior  to  and  since  the  reg- 
istration of  said  trademark,  he  has  been 
placing  the  same  upon  smoking  tobacco  and 
cigarettes,  which  have  a  well-known  repu- 
tation and  sale  through  the  United  States 
and  Mexico  and  Central  America.  The  lo- 
cation of  the  defendant's  infringement  is  no- 
where set  forth  in  the  petition,  except  in 
giving  the  domicil  of  the  defendant  corpo- 
ration in  the  city  of  New  Orleans,  and  there 
is  no  averment  that  the  defendant  corpora- 
tion has  ever  infringed  the  said  trademark 
in  trade  and  commerce  with  Indian  tribes  or 
in  foreign  countries.  The  defendant  filed 
three  exceptions  to  the  plaintiff's  demand, 
as  follows:     "(1)    This  honorable  court  is 


Ttaas.  the  proprietary  right  which  a  man  has 
acquired  In  a  trademark,  or  In  the  use  of  his 
name  or  In  any  name  Joint  or  otherwise,  which 
designates  a  particular  business  established  and 
carried  on  by  him,  involving  what  has  been  de- 
scribed as  the  goodwill  of  the  business,  Is  in  the 
nature  of  property,  and  transmissible  under  a 
general  assignment  for  the  benefit  of  creditors, 
which  by  Its  terms  transfers  all  the  Insolvent's 
property  for  the  payment  of  his  debts,  though 
It  may  not  be  specified  In  the  schedule  annexed 
to  the  assignment  Uegeman  v.  Uegeman,  8 
Daly,  1. 

There  is  no  distinction  In  principle  between  a 
sale  by  a  man  himself  of  his  business  and  the 
goodwill  and  trademarks  of  It,  and  the  sale 
thereof  by  the  assignees  in  bankruptcy  of  all  a 
bankrupt's  assets  of  every  kind,  as  everything 
becomes  vested  in  them,  and  they  have  a  right 
to  sell  everything  which  he  himself  could  sell. 
Hudson  V.  Osborne,  39  L.  J.  Ch.  N.  S.  79,  21  L 
T.  N.  S.  886:  Uegeman  v.  Hegeman,  8  Daly,  1 

And  a  transfer  by  a  partnership  of  all  its 
property,  naming  particular  articles,  together 
with  all  Its  personal  estate  and  effects,  to 
trustees  for  the  benefit  of  creditors.  Is  sufficient- 
ly broad  In  its  terms  to  pass  any  Interest  In  a 
trademai'k  owned  by  any  of  the  debtors,  either 
as  partners  or  otherwise.  Bury  v.  Bedford,  4 
DeG.  J.  &  S.  852,  83  L.  J.  Ch.  N.  S.  465,  10  L. 
T.  N.  8.  470,  12  Week.  Uep.  726,  4  New  Bep. 
ISO,  10  Jur.  N.  8.  503. 

And  the  goodwill  and  all  trademarks  not  per- 
sonal In  their  character  of  an  Insolvent  manu- 
facturing company  will  pass  to  a  purchaser  al 
a  sale  uf  the  plant  by  the  assignee  for  the  bene- 
fit of  creditors  under  an  assignment  transfer- 
ring all  the  property  of  whatever  kind  owned  by 
the  Insolvents,  and  an  advertisement  of  sale  de- 
scribing the  property  as  old  established  and 
valuable  mills.  Wllmer  v.  Thomas,  74  Md.  485, 
13  L.  U.  A.  880,  22  Atl.  408. 

A  trademark  was  also  held  by  the  New  York 
common  pleas  In  He  Knox.  1  Monthly  Law  Bull. 
47,  to  be  Q  part  of  the  assets  on  an  assignment 
for  creditors. 

And  a  trademark  belonging  to  an  Insolvent 
corporation  passes,  by  an  assignment  made  by 
It  for  the  benetit  of  creditors,  to  the  assignee  as 
a  part  of  Its  assets,  and  a  person  purchasing 
the  assets  from  such  assignee  is  entitled  to  Its 
use.  Uichmond  Nervine  Co.  v.  Richmond,  159 
U.  S.  2U3.  40  L.  ed.  155.  10  Sup.  Ct.  Uep.  30. 

So,  an  assignment  for  the  benefit  of  creditors, 
under  Mass.  Gen.  Stat  chap.  118,  |  44,  provld- 
46  L.  Dm  A« 


Ing  that  the  assignment  shall  vest  In  the  as- 
signee all  the  property  of  the  debtor,  real  and 
personal,  which  he  could  have  lawfully  sold, 
assigned,  or  conveyed,  passes  to  the  assignee 
and  through  him  to  a  purchaser,  the  right  tr> 
use  any  trademarks  consisting  of  designs  or 
symbols  designating  the  place  or  establishment 
at  which  the  manufacture  was  carried  on,  and 
not  implying  any  peculiar  personal  skill  In  the 
manufacturer,  or  necessarily  Implying  that  It 
was  done  by  him  In  connection  with  the  estab- 
lishment and  goods.  Warren  v.  Warren  Thread 
Co.  134  Mass.  247. 

And  a  corporate  trademark  granted  by  the 
cutlers*  company  at  Sheffield  to  a  person  not 
free  of  the  company  will  pass,  so  far  as  the 
special  acts  governing  the  company  are  con- 
cerned, by  a  transfer  to  trustees  In  Insolvency. 
Bury  V.  Bedford.  4  DeG.  J.  &  S.  852,  33  L.  J. 
Ch.  N.  S.  465.  10  Ij.  T.  N.  S.  470,  12  Week.  Rep. 
726,  4  New  Rep.  180,  10  Jur.  N.  S.  503. 

So,  a  trademark  is  a  chattel  within  the  mean- 
ing oif  the  English  bankruptcy  act  of  1809.  and 
passes  to  a  purchaser  from  a  trustee  In  liqui- 
dation under  an  assignment  from  the  latter, 
and  the  purchaser's  trustee  in  bankruptcy  Is 
entitled  to  the  benefit  of  It.  Ew  parte  Young 
(Tendon  Ct.  of  Bankr.  Feb.  S,  1877),  Cox  Trade- 
Mark  Cases,  537. 

And  the  right  to  publish  newspapers  bearing 
particular  names,  while  It  cannot  be  seized  by 
the  sheriff,  must  be  considered  as  goods  and 
chattels  within  the  meaning  of  the  bankruptcy 
act,  and  transferable  as  such,  and  such  a  trans- 
fer will  take  precedence  over  a  mortgage  of  the 
newspaper,  type,  and  plant  to  a  creditor  who 
took  no  steps  to  alter  the  registration  of  the 
proprietorship.  Re  Baldwin,  2  DeG.  &  J.  230, 
27  L.  J.  Bankr.  17,  4  Jur.  N.  8.  522,  31  L.  T. 
30 :  Longman  v.  Tripp.  2  Bos.  &  P.  N.  R.  67. 

Or. over  an  assignment  of  the  moiety  or  half 
part  of  the  newspaper  as  security  to  a  creditor, 
where  the  debtor  continues  to  print  and  publish 
as  before,  and  no  proof  of  change  of  Interest  Is 
filed  with  the  commissioner  of  stamps.  Long- 
man V.  Tripp.  2  Bos.  &  P.  N.  R.  67. 

So.  In  li:dleston  v.  Vick,  23  Eng.  L.  &  Bq.  61, 
18  Jur.  7,  11  Hare,  78,  1  Eq.  Rep.  413,  It  was 
held  that  a  purchaser  of  a  business  Including 
the  patent,  plant,  labels,  trademarks,  etc.,  and 
the  right  to  use  the  name  on  the  labels,  from 
the  assignee  In  bankruptcy  of  the  former  owner, 
who  had  himself  carried  on  the  trade,  was  en- 
titled to  restrain  another  from  using  a  label  In 
palpable  Imitation  thereof,  thus  In  effect  holding 
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without  jurisdiction,  as  a  court  of  law,  to 
hear  and  determine  the  case  made  by  plain- 
tilf,  and  that  this  action  must  be  dismissed 
for  want  of  jurisdiction.  (2)  That  the 
plaintiff's  petition  fails  to  disclose  any 
cause  of  action  against  this  defendant.  (3) 
That  if  the  said  Cheri  £.  Sarrazin  ever  had 
any  title  to  the  said  trademark  subsequent 
to  May  26,  1893,  which  title  this  defendant 
denies,  the  said  Cheri  £.  Sarrazin  on  the 
20th  day  of  the  month  of  June,  1894,  took 
the  benefit  of  the  insolvent  law  of  the  state 
of  Louisiana,  and  by  proceedings  duly  filed 
in  the  civil  district  court  for  the  parish  of 
Orleans,  styled  'Cheri  E.  Sarrazin  v.  His 
Creditors  (No.  43,051  of  the  docket  of  said 
court),  he  made  a  surrender  of  all  his  prop- 
erty to  his  creditors,  and  cannot  now  be 
heard  to  maintain  this  suit,  because  what- 
ever title  he  has  passes  by  the  said  surren- 
der to  his  said  creditors  under  and  by  vir- 


tue of  the  proceedings  aforesaid."  On  the 
trial  of  the  exceptions  a  jury  was  waived  by 
stipulation  in  writing,  and  the  matters  of 
law  and  of  fact  contained  in  the  exceptions 
were  submitted  to,  and  tried  by,  the  court. 
The  court  found,  as  a  matter  of  fact,  "that 
on  June  20,  1894,  the  plaintiff,  C.  E.  Sar- 
razin, made  a  cession  of  all  his  property 
under  the  insolvent  laws  of  the  state  of 
Louisiana,  in  the  civil  district  court  for  the 
parish  of  Orleans,  in  said  state,  and  that  on 
said  day  the  said  cession  was  accepted  by 
the  Honorable  F.  D.  King,  judge  of  said  civil 
district  court,  for  the  benefit  of  the  creditors 
of  said  plaintiff,"  and,  as  matter  of  law, 
"that  by  reason  of  said  cession  of  property, 
and  the  nature  and  character  of  the  alleged 
trademark  set  out  in  the  plaintiff's  plead- 
ings, and  as  shown  by  the  exhibits  thereof, 
said  plaintiff  cannot  maintain  this  suit," 
and  thereupon  entered  a  judgment  that  the 


that  the  trademark  passed  under  the  transfer 
In  bankruptcy. 

And  in  Cruttwell  v.  Lye,  17  Ves.  Jr.  836,  It 
was  held  that  the  sale  of  a  trade  under  a  com- 
mission of  bankruptcy,  with  Its  goodwill,  does 
not  prevent  the  vendor's  setting  up  a  similar 
trade,  where  he  does  not  represent  it  to  be  a 
continuation  of  the  old  trade,  thus  In  effect  hold- 
ing that  the  goodwill  and  trademarks  passed 
by  the  sale. 

So,  in  KIdd  V.  Johnson,  100  U.  S.  617,  25  L. 
ed.  769,  it  was  said  that  when  a  trademark  is 
affixed  to  articles  manufactured  at  a  particular 
establishment,  and  acquires  a  special  reputation 
in  connection  with  the  place  ot  manufacture, 
and  that  establishment  Is  transferred  either  by 
contract  or  operation  of  law  to  others,  the  right 
to  the  use  of  the  trademark  may  be  lawfully 
transferred  with  It. 

And  in  Dixon  Crucible  Co.  t.  Guggenheim,  2 
Brewst.  (Pa.)  321,  the  rule  was  laid  down  that 
the  property  or  right  to  a  trademark  may  pass 
by  an  assignment,  or  by  operation  of  law,  to 
anyone  who  takes  at  the  same  time  the  right  to 
manufacture  or  sell  the  particular  merchandise 
to  which  the  trademark  has  been  attached,  but 
that  it  cannot  exist  as  a  mere  abstract  right, 
having  no  Reference  to  any  particular  person  or 
property,  but  these  were  cases  of  transfer  by 
ordinary  contract. 

And  see  also  Sarrazin  v.  W.  R.  Irbt  Cioab  & 
Tobacco  Co.,  and  cases  upholding  the  transfer 
set  forth  In  the  succeeding  subdivisions. 

The  sale  by  the  trustee  in  bankruptcy  of  the 
Interest  of  a  bankrupt  In  certain  sauce  and  Its 
trademark,  which  sauce  and  trademark  be- 
longed to  his  father,  who  had  permitted  him  to 
sell  it,  and  describe  himself  as  aoW  proprietor, 
was  held  not  to  pass  the  trademark  to  the  pur- 
chaser, where  he  did  not  own  the  recipe  for  the 
sauce,  so  as  to  give  blm  a  right  to  affix  the 
trademark  to  a  sham  article  for  the  purpose  of 
Imposing  on  (he  public  Cotton  v.  GlUard,  44 
L.  J.  Ch.  N.  S.  00. 

II.  Mode  of  transfer:  what  rights  pa—. 

It  has  been  decided  that  a  general  as- 
signment In  Insolvency  Is  Inoperative  In  respect 
to  passing  a  right  to  a  trademark.  If  the  right 
was  not  inventoried  by  the  trustee  or  appraisers 
and  not  claimed  by  the  trustee  or  creditors  of 
the  Insolvent,  nor  In  any  manner  disposed  of 
onder  the  assignment.  Bradley  v.  Norton,  S8 
Conn.  158.  87  Aul  l>ec.  200. 

If    a    trademark    la    assignable  property  It 

40  L.  R.  A. 


passes  by  an  assignment  for  the  benefit  of  cred- 
itors, and  the  title  to  it  passes  wholly  in  the  as- 
signee.    Milliken  v.  Dart,  26  Hun,  24. 

Purchasers  of  property  from  an  assignee  in 
Insolvency  acquire  the  exclusive  rights  to  the 
goodwill  and  trademarks  of  the  business,  where 
such  trademarks  formed  a  part,  though  but  In- 
cidents, of  the  property  assigned,  as  fully  and 
In  like  manner  as  the  same  were  used  and  en- 
joyed by  the  insolvent  before  the  assignment. 
Wilmer  v.  Thomas^  74  Md.  485,  13  L.  R.  A. 
880.  22  Atl.  403. 

But  while  ^  an  assignment  l>y  an  insolvent 
partnership  to  trustees,  and  an  assignment  by 
the  trustees  to  another,  of  the  assets  of  the  Arm 
includes  the  assignable  rights  In  a  trademark, 
yet  where  in  the  partnership  agreement  it  was 
provided  that  the  trademark  should  be  a  part- 
nership asset,  and  that  it  should  be  lawful  for 
the  parties  thereto  at  the  end  of  the  partner- 
ship to  use  the  mark  for  the  remainder  of  their 
lives,  alone  or  In  partnership  with  others,  the 
purchaser  cannot  restrain  a  member  of  the  Arm 
from  subsequently  using  the  trademark  alone 
or  with  a  partner,  but  he  may  be  restrained 
from  granting  the  use  of  it  to  one  not  In  the 
partnership  with  him.  Bury  v.  Bedford,  32  L. 
J.  Ch.  N.  S.  741,  9  Jur.  N.  S.  956,  8  L.  T.  N.  S. 
847,  11  Week.  Rep.  978,  1  New  Rep.  5.  Ard 
4  DeO.  J.  &  S.  852.  S3  L.  J.  Ch.  N.  S.  465,  10 
L.  T.  N.  S.  470,  12  Week  Rep.  726,  4  New  Rep. 
180,  10  Jur.  N.  S.  503. 

A  subsequent  use  of  a  trademark  by  a  debtor 
who  had  made  an  assignment  for  the  benefit  of 
creditors  under  a  claim  that  It  was  not  assign- 
able is  not  evidence  of  a  disposition  of  property 
with  intent  to  defraud.  Milliken  v.  Dart,  26 
Hun,  24. 

III.  Distinction  bettceen  trademarks  attachinff 
to  place  or  product  and  those  attaching  to 
the  person. 

What  might  be  called  the  particular  or  spe- 
cial test  of  the  assignability  of  a  trademark, 
and  likewise  of  the  transferability  under  bank- 
ruptcy and  insolvency  assignments,  is  the  ques- 
tion whether  the  trademark  represents  the  place 
of  business  or  product  on  the  one  hand,  or  the 
Individual  producer  on  the  other. 

Thus,  80  far  as  a  trademark  is  connected  with 
a  place,  or  with  any  particular  recipe  for  man- 
ufacturing. It  may  be  sold,  and  will  pass  under 
a  transfer  under  the  Insolvent  laws,  but  it  will 
not  do  so  where  It  depends  more  or  less  on  per* 
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third  exception  of  the  defendant  be  sus- 
tained, and  the  suit  be  dismissed  at  plain- 
tifT's  cost,  without  prejudice.  On  the  trial 
of  the  case,  as  shown  by  the  bill  of  excep- 
tions found  in  the  record,  counsel  for  the  de- 
fendant offered  in  evidence,  to  be  read  be- 
fore the  court,  a  certified  copy  of  the  peti- 
tion of  the  plaintiff,  Cheri  E.  Sarrazin,  of- 
fering a  cession  to  his  creditors  in  his  in- 
solvency proceedings,  and  a  copy  of  the  or- 
der of  the  court  accepting  the  same,  to  which 
counsel  for  plaintiff  objected  on  the  ground 
that  the  same  was  only  a  part  of  the  record, 
and  that  the  entire  record  should  have  been 
offered,  and  not  a  part  thereof. 

In  this  court  the  errors  assigned  are  as 
follows:  "(1)  Because  the  court  erred 
when  he  permitted  only  a  part  of  a  record  to 
be  introduced  in  evidence,  to  wit,  the  peti- 
tion of  the  plaintiff  in  insolvency  proceed- 
ings before  a  court  of  the  state  of  Louisiana. 


(2)  Because  the  court  erred  when  he  ruled 
that  a  syndic  of  an  insolvent  has  control  of 
property  not  within  the  borders  of  the  state 
of  Louisiana.  (3)  Because  the  court  erred 
when  he  permitted  an  infringer  of  a  trade- 
mark to  set  up  title  in  an  assignee  or  syndic 
of  an  insolvent.  (4)  Because  the  court 
erred  when  he  ruled  that  a  trademark  regis- 
tered under  the  act  of  Congress  of  ISSl, 
used  among  foreign  nations  and  Indian 
tribes,  was  subject  to  the  laws  of  the  state 
of  Louisiana.  (6)  Because  the  court  erred 
when  he  ruled  that  a  trademark  registered 
under  the  act  of  Congress  of  1881  could  be 
transferred  in  the  manner  decided,  being  a 
violation  of  a  contract  and  S  8  and  articles 
3,  G,  and  8  of  the  Constitution  of  the  United 
States.  (6)  Because  the  court  erred  when 
he  ruled  that  a  general  assignment  in  insolv- 
ency operated  as  a  transfer  of  the  trademark, 
if  said  property  was  not  placed  upon   the 


•onal  skill  and  reputation.  Allen  v.  Woonsock- 
et  Co.  11  R.  I.  288. 

A  trademark  consisting  merely  of  the  name  of 
the  establishment  itself  where  the  manufacture 
is  carried  on,  and  which  becomes  attached  to 
the  manufactured  article  only  as  the  product  of 
that  particular  establishment,  will  pass  by  a 
sale  of  the  establishment  in  bankruptcy,  giving 
the  purchaser  the  exclusive  right  to  use  the 
name  it  had  previously  acquired  in  connection 
with  his  own  manufacture  at  the  same  place  of 
a  similar  article.  Pepper  v.  Labrot,  8  Fed.  Rep. 
29. 

And  a  trademark  of  a  distiller,  which  does 
not  indicate  the  personal  origin  or  ownership  of 
the  article  to  which  it  Is  affixed,  but  only  Lo- 
dlcates  that  actually  produced  at  the  distillery, 
and  points  only  to  the  place  of  production  and 
not  the  product,  can  only  be  used  in  connection 
with  the  article  which  is  actually  manufactured 
at  that  distillery,  and  will  pass  by  an  assign- 
ment in  bankruptcy  to  a  purchaser  of  the  dis- 
tillery from  the  assignee.    Ihid. 

And  the  purchaser  cannot  be  denied  the  right 
of  using  the  name  by  which  it  was  previously 
known  in  the  prosecution  of  the  business  of 
operating  it  and  of  describing  the  whisky  made 
by  him  as  its  product ;  and  the  former  owner, 
who  became  bankrupt,  cannot  be  permitted  to 
use  the  brand  or  mark  formerly  employed  by 
him  to  represent  whisky  made  by  him  elsewhere 
as  the  actual  product  of  this  distillery.     Ibid. 

So,  a  trademark  indicating  a  certain  fineness 
or  quality  of  the  goods  manufactured,  and 
which  does  not  owe  its  value  to  the  public  l>e- 
lief  in  the  peculiar  skill  of  the  manufacturer 
Individually,  Is  a  part  of  the  assigned  estate  in 
case  of  an  assignment  by  the  owner  for  the 
benefit  of  creditors,  and  will  go  to  those  who 
buy  the  factory  which  had  theretofore  produced 
the  fabric.     Re  Swesey,  62  How.  Pr.  215. 

And  see  also  Hegeman  v.  Hegeman,  8  Daly, 
1 ;  Wilmer  v.  Thomas.  74  Md.  485,  18  L.  R.  A. 
380,  22  Atl.  403 ;  Warren  v.  Warren  Thread  Co. 
134  Mass.  247,  supra,  1. ;  Sabuazin  v,  W.  B.  Irby 
CiGAB  &  Tobacco  Co. 

The  right  to  continue  to  use  one*s  own  knowl- 
edge and  his  own  n^me  in  making  or  selling  a 
medicinal  preparation  cannot  be  taken  away 
from  him,  against  his  will,  by  a  sale  of  his  prop- 
erty In  bankruptcy  proceedings.  Helmbold  v. 
Helmbold  Mfg.  Co.  53  How.  Pr.  453. 

And  a  trademark  used  and  recognised  as  de- 
noting that  the  article  or  product  was  made  by 
a  particular  person  whose  skill,  experience,  or 
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other  personal  quality,  or  whose  personal  ex- 
perience in  the  fabricating,  preparation,  or  pro- 
duction of  it,  gives  it  a  peculiar  value,  which  is 
distinguishable  from  a  trademark  used  as  a 
brand  of  quality  or  of  texture,  fineness,  or  other 
characteristics,  or  to  Indicate  that  it  is  made  In 
a  particular  establishment  or  factory,  or  which 
consists  of  a  name  that  simply  indicates  an  es- 
tablished business  with  whatever  advantages 
may  grow  from  its  long  establishment,  and  the 
fact  that  it  is  generally  or  widely  known,  and 
the  confidence  it  inspires  from  its  duration,  la 
not  assignable,  and  will  not  pass  under  an  as- 
signment for  the  benefit  of  creditors.  Hegenuin 
V.  Hegeman,  8  Daly,  1. 

And  a  trademark  belonging  to  an  insolTent 
debtor  who  assigns  for  the  benefit  of  his  cred- 
itor, which  is  valuable  simply  because  the  pub- 
lic believes  that  the  debtor's  personal  skill,  ex- 
perience, and  peculiar  knowledge  imparted  to 
the  fabric  a  perfection  which  It  would  not  pos- 
sess if  made  by  any  other  person,  does  not  be- 
long to  the  assigned  estate,  or  pass  with  It  to 
the  assignee.     Re  Swesey,  62  How.  Pr.  215. 

In  support  of  the  decision  that  the  firm  name 
of  a  partnership  engaged  in  selling  seeds,  grain, 
plants,  etc.,  did  not  pass  by  an  assignment  for 
creditors,  it  is  pointed  out  as  a  circumstance 
entitled  to  weight  that  seeds,  plants,  and  grain 
are  ordinarily  produced  from  year  to  year,  and 
that  peculiar  skill  In  cnitivatlon  may  Increase 
the  quantity  of  the  former  and  the  thriftlness 
of  the  latter.  The  court  said  It  could  readily 
see  that  peculiar  knowledge  and  experience 
might  be  required  to  tell  whether  seeds  will 
germinate  or  not,  and  that.  If  the  person  whose 
name  was  used  for  the  partnership  name  pos- 
sesses such  knowledge,  or  If  the  public  so  be- 
lieve, the  right  to  that  name  would  not  pass 
by  the  assignment  for  creditors.  Iowa  Seed 
Co.  V.  Dorr,  70  Iowa,  481,  59  Am.  Bep.  446, 
80  N.  W.  866. 

A  trademark,  although  personal  In  Its  Incep- 
tion, having  from  the  mode  In  which  It  has  been 
used  become  appropriated  to  goods  manufac- 
tured at  partfcular  works,  and  therefore  become 
transferable  in  insolvency,  will  pass  by  a  cred- 
itor's deed  and  by  a  transfer  by  the  trustees. 
Bury  V.  Bedford,  4  DeG.  J.  &  S.  852,  83  L.  J. 
Ch.  N.  S.  465,  10  L.  T.  N.  S.  470,  12  Week.  Rep. 
726,  4  New  Rep.  180,  10  Jur.  N.  S.  503. 

And  a  trademark  adopted  by  the  proprietor 
of  a  business  having  a  high  reputation  which 
was  largely  due  to  his  experience,  Imowledge, 
and  business  qualities,  will  nevertheless  attach 
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Bchedule  of  the  insolvent,  and  never  claimed 
by  the  syndic  or  creditors  of  the  insolvent, 
nor  in  any  manner  disposed  of  under  the  as- 
signment. (7)  Because  the  court  erred 
when  he  ruled  that  a  debtor  was  obliged  to 
comprehend  in  his  surrender  any  property 
that  is  not  subject  to  be  seized  and  sold  in 
execution  against  him.  (8)  Because  the 
court  erred  when  he  ruled  that  an  assignee 
or  syndic  in  insolvency,  or  a  receiver  of  all 
the  property  of  a  debtor,  appointed  under  the 
laws  of  a  state,  by  virtue  of  a  general  assign- 
ment or  appointment,  acquired  title  in  a 
trademark  or  patent  right.  (9)  Because 
the  court  erred  when  he  ruled  that  personal 
property  of  any  description  could  be  claimed 
by  a  syndic  for  the  benefit  of  the  creditors  of 
an  insolvent,  until  there  had  been  a  delivery 
of  said  personal  property  as  is  required  un- 
der the  laws  of  the  state  of  Louisiana.  ( 10) 
Because  the  court  erred  when  he  ruled  that 
a  trademark  of  which  the  name  of  plaintiff 


in  error  formed  a  part  could  be  assigned,  for 
it  is  openly  trading  in  the  name  of  another. 
(11)  Because  the  court  erred  when  he  ruled 
that  an  assignment  would  vest  the  syndic  of 
an  insolvent  with  title  to  a  trademark,  un- 
less signed  in  writing  in  the  presence  of  two 
witnesses,  conveying  the  specific  property  or 
right  in  said  trademark,  and  duly  recorded 
in  the  United  States  patent  office." 

Messrs,  W.  B.  Strlngf ellow  and  T.  M. 
Oill,  for  plaintiff  in  error: 

There  was  error  in  ruling  that  a  syndic 
of  an  insolvent  has  control  of  property  not 
within  the  borders  of  the  state  of  Louisiana. 
Patents,  trademarks,  and  copyrights  held 
under  the  laws  oif  the  United  States  are  not 
subject  to  seizure  and  sale  under  the  laws 
of  a  state. 

Stevens  v.  Gladding,  17  How.  451,  15  L. 
ed.  150;  Bankrupt  Law  1898,  §  70. 

That  an  infringer  of  a  trademark  could 


to  the  property  and  the  place  of  business  rather 
than  the  person,  so  as  to  be  transmissible  by 
an  assignment  for  the  benefit  of  creditors,  where 
the  bnsiness  had  been  Ion«  established,  and  the 
proprietors  had  several  times  changed,  as  well 
as  the  name  or  title  of  the  firm.  Hegeman  v. 
Hegeman,  8  Daly,  1. 

The  question  whether  a  trademark  represents 
the  place  or  goods,  and  will  therefore  pass  un- 
der a  transfer  In  bankruptcy  or  insolvency,  or 
whether  it  is  personal,  representing  the  indivld- 
nal,  and  therefore  nonassignable,  must  in  all 
cases  depend  on  the  particular  circumstances, 
and  upon  the  nature  of  the  mark,  and  the  mode 
In  which  it  has  been  used.  Bury  v.  Bedford,  4 
DeO.  J.  ft  S.  352,  88  L.  J.  Ch.  465,  10  L.  T.  N. 
8.  470,  12  Week.  Bep.  726,  4  New  Bep.  180,  10 
Jur.  N.  8.  503. 

The  nonassignability  of  a  trademark  because 
of  its  personal  character  cannot  be  asserted  by 
one  who  entered  into  a  partnership  agreement 
providing  for  Its  ssslgnment,  and  did  all  he 
Goald  to  assign  to  a  qualified  extent.  Bury  v. 
Bedford,  32  L.  J.  Ch.  N.  8.  741,  9  Jur.  N.  8. 
956,  8  L.  T.  N.  8.  847,  11  Week.  Bep.  978,  1 
New  Bep.  5. 

The  question  whether  or  not  a  trademark  Is 
subject  to  levy  under  attachment  Is  not  the 
test  as  to  whether  or  not  it  will  pass  under 
an  assignment  for  the  benefit  of  creditors.  Re 
Swezey,  62  How.  Pr.  215. 

And  in  Milliken  v.  Dart,  26  Hun,  24,  it  was 
said  that  It  is,  to  say  the  least,  a  disputable 
question  whether  property  in  a  trademark  Is 
the  subject  of  attachment  or  levy  under  execu- 
tion ;  but  the  point  was  not  decided. 

IV.  Trademark  eonsUting  of  business  name. 

The  rule  with  relation  to  the  assignability  In 
bankruptcy  or  insolvency  of  general  trademaiks 
Is  modified  where  the  trademark  consists 
of  the  name  of  the  person,  firm,  or  company 
carrying  on  the  business,  by  the  principle  of 
law  that  no  man  can  be  deprlyed  of  the  right 
to  use  his  own  name  and  his  own  knowledge 
and  skill.  But  such  trademarks  are  not  there- 
by rendered  unassignable.  Such  a  trademark, 
as  well  as  an  ordinary  one,  may  become  at- 
tached to  the  place  or  product  so  as  to  pass  un- 
der such  an  assignment,  in  which  case  it  would 
only  differ  from  the  transfer  of  an  ordinary 
trademark  In  the  fact  that  the  debtor  would  re- 
tain the  right  to  use  his  own  name,  doing  noth- 
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ing  to  interfere  with  Its  use  by  the  purchaser 
as  a  trademark. 

Thus,  a  trademark  proper  is  of  value  ana  a 
subject  of  commerce,  and  passes  to  the  assignee 
of  a  bankrupt  as  distinguished  from  a  person's 
name,  which  may  be  valuable  on  account  of 
his  honesty  or  skill,  and  which  remains  to  the 
bankrupt  as  his  capital  for  a  new  beginning. 
The  right  to  use  his  own  name  In  the  future 
conduct  of  the  business  does  not  pass.  Mat- 
tingly  V.  Stone,  12  Ky.  U  Bep.  72,  12  S.  W.  467. 

While  one  may  by  voluntary  sale  and  assign- 
ment transfer  the  right  to  use  his  knowledge 
and  name,  such  right  to  use  his  own  knowledge 
and  name  cannot  be  taken  from  him  by  any 
Judicial  proceeding  whatever.  Helmt>old  ▼. 
Helmbold  Mfg.  Co.  53  How.  Pr.  453. 

And  the  name  o<  a  person  used  as  a  trade- 
mark upon  goods  manufactured  by  him  cannot 
be  taken  from  him  and  given  to  another  by  a 
transfer  In  bankruptcy  and  InsolTency,  so  that 
the  transferee  may  by  the  use  of  such  name  sell 
his  own  preparations  as  though  they  were  those 
oi  the  former  manufacturer.     Ibid. 

And  the  name  of  a  partner,  with  the  addition 
**and  Co."  used  as  the  name  of  a  partnership 
which  built  up  an  extensive  business,  when  it 
does  not  constitute  a  trademark,  does  not  pass 
to  the  assignee  by  an  assignment  for  the  benefit 
of  creditors,  and  by  his  assignment  to  a  pur- 
chaser, so  as  to  prevent  the  subsequent  use  of 
the  firm  name  by  the  person  whose  naipe  had 
been  thus  used  by  the  firm.  Iowa  Seed  Co.  v. 
Dorr,  70  Iowa,  481,  59  Am.  ^ep.  446,  30  N.  W. 
866. 

In  the  above  case  Hudson  v.  Osborne,  89  L.  J. 
Ch.  N.  8.  79,  21  L.  T.  N.  8.  386,  infra,  was  dis- 
tinguished upon  the  ground  that  In  that  case  the 
name  or  trademark  In  question  applied  to  the 
place  of  business  of  the  bankrupt. 

So,  when  the  whole  pecuniary  value  of  a 
name  in  connection  with  an  article  of  merchan- 
dise or  manufacture  or  a  business  Is  derived 
solely  from  the  personal  qualities  of  one  to 
whom  the  name  belongs,  such  as  his  skill,  spe- 
cial knowledge,  and  experience,  or  from  the 
fact  that  the  article  is  produced  under  his  per- 
sonal superylslon,  which  imparts  to  it  a  special 
value,  the  right  to  the  name  is  not  transferable, 
and  will  not  pass  under  an  assignment  for  the 
benefit  of  creditors.  Hegeman  v.  Hegeman,  8 
Daly,  1. 

But  a  trademark  and  the  name  by  which  a 
business  has  become  known,  involving  what  is 
understood  by  the  goodwill,  though  it  consists 
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Rct  up  title  in  an  assignee  or  syndic  of  a 
bankrupt  or  insolvent. 

Sessions  v.  Romadka,  145  U.  S.  29,  36  L. 
ed.  609,  12  Sup.  Ct.  Rep.  799. 

An  assignment  will  not  vest  the  assignee 
with  the  property  of  a  trademark  according 
to  act  of  Congress,  unless  in  writing  and 
signed  in  the  presence  of  two  witnesses  and 
duly  recorded  in  the  patent  office. 

Stephens  v.  Cody,  14  How.  628,  14  L.  ed. 
528 ;  U.  S.  Kev.  Stat.  5  4898. 

There  was  error  in  ruling  that  a  general 
assignment  in  insolvency  operated  as  a 
transfer  of  the  trademark,  if  said  property 


was  not  placed  upon  the  schedule  of  the  in- 
solvent, and  never  claimed  by  the  syndic  or 
creditors  of  the  insolvent. 

Sessions  ▼.  Romadka,  145  U.  8.  29,  36  L. 
ed.  609,  12  Sup.  Ct  Rep.  799;  Bankrupt  Lavr 
of  1898,  S  70. 

A  debtor  is  not  obliged  to  comprehend  in 
his  surrender  any  property  that  is  not  sub 
ject   to    be   seized   and   sold   on   executior. 
against  him. 

La.  Rev.  Stet.  S  1787;  Stephens  v.  Carf./, 
14  How.  528,  14  L.  ed.  628;  Stevens  v.  GLad' 
ding,  17  How.  451,  15  L.  ed.  156. 

No  assignment  could  be  made  to  an  n<- 


oi  the  name  of  the  proprietor  himself,  will  pass 
ander  a  voluntary  assignment  transferring  the 
Insolvent's  property  of  every  nature  and  kind 
for  the  payment  of  his  debts,  where  Its  value 
does  not  depend  solely  upon  the  personal  quali- 
ties or  personal  supervision  of  such  former 
proprietor,  though  there  Is  no  clearly  expressed 
intention  on  his  part  to  transfer  it.     Ihid. 

And  the  name  **Osbome  House,"  attached  to 
the  place  of  business  by  traders,  constitutes  a 
trade  designation  of  the  business,  though  the 
name  of  one  of  the  traders  was  Osborne,  and  a 
transfer  thereof  by  an  assignee  In  bankruptcy 
passes  the  name  to  the  purchaser  and  precludes 
the  former  owner  from  going  into  business 
again  and  calling  his  place  of  business  the  "Os- 
borne House,*'  as  that  would  amount  to  a  repre- 
sentation that  his  business  was  the  same  as  that 
which  was  carried  on  formerly  at  the  original 
"Osborne  House."  Hudson  v.  Osborne.  89  L.  J. 
Ch.  N.  S.  79,  21  L.  T.  N.  S.  886. 

And  a  sale  of  the  business  oi  a  partnership 
as  a  going  concern  by  order  oi  the  court  to 
liquidate  upon  the  death  of  a  partner  will  pass 
a  trademark  used  by  the  fl.rm,  consisting  of  the 
name  of  the  deceased  partner  with  the  words 
"&  Co."  so  as  to  give  the  purchaser  the  ex- 
clusive right  to  the  use  thereof  In  connection 
with  the  business,  and  to  prevent  the  surviving 
partner  from  setting  up  in  business  in  another 
place  and  soliciting  the  customers  of  the  old 
concern.  Labouchere  v.  Dawson,  L.  R.  18  Eq. 
322.  25  L.  T.  N.  S.  894,  41  L.  J.  Ch.  N.  8.  427, 
20  Week.  Rep.  809. 

Another  case  which  denies  that  a  partnership 
name  will  pass  by  an  assignment  for  creditors 
as  a  trademark  is  Re  Adams,  24  Misc.  293,  53 
N.  Y.  Supp.  660.  In  this  case  the  assignor, 
Robert  Adams,  bad  done  business  under  the 
name, of  "R.  &  H.  Adams."  The  court  says: 
"If  his  name  is  of  value  as  a  trademark.  It  was 
made  so  by  the  skill  and  energy  with  which  he 
associated  that  name  in  his  conduct  of  the  busi- 
uess  prior  to  the  assignment,"  and  adds  that.  If 
the  right  to  the  name  should  pass  by  an  invol- 
untary transfer  by  force  of  the  assignment  for 
creditors,  it  would  be  "the  case  of  a  stranger  us- 
ing a  name  not  associated  with  his  own  business 
solely  by  force  of  the  assignment,  while  the  as- 
signor himself  Is  debarred  forever  from  using 
his  own  name  In  his  future  efforts  to  retrieve 
his  fortunes  by  intelligence  and  energy  in  any 
way  that  would  lead  the  public  to  believe  that 
the  same  person  was  manufacturing  and  vend- 
ing goods  who  formerly  manufactured  the  same 
line  under  the  name  *R.  &  H.  Adams'."  Such 
result  was  said  not  to  be  Justified  by  any  au- 
thorities cited  by  counsel. 

Another  case  which  upholds  the  right  of  an 
assignor  for  creditors  to  the  use  of  his  own 
name  In  the  conduct  of  any  business  that  he 
may  thereafter  undertake,  notwithstanding  a 
general  conveyance  of  his  property  under  the 
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assignment  laws.  Is  Bellows  v.  Bellows.  2i 
Misc.  482,  53  N.  T.  Supp.  858.  The  court  fo) 
lows  the  case  of  Helmbold  v.  Helmbold  Mfg.  r* 
58  How.  Pr.  453,  and  quotes  from  that  case  n« 
follows :  "The  unfortunate  being  whose  prn|> 
erty  has  been  swept  away  by  the  vicissitudes  f>r 
business  has  supposed  his  knowledge  and  rcpit- 
tatlon  were  still  left  to  him  as  a  capital  n>i- 
oew  beginning.  .  .  .  The  name  of  (a  mnn  < 
must  still  belong  to  him  to  whom  his  paroaiN 
gave  it.  No  law  and  no  court  can  take  it  fni:ti 
him.  The  property  which  he  had  acquired  ho- 
longs  to  his  creditors,  but  the  name  and  wh^r 
ever  of  character,  good  or  bad.  belonging  to  Ir. 
and  which  he  has  himself  made,  are  bis  nnd 
must  so  continue  to  be  until  he  voluntarily 
parts  with  them." 

So,  the  goodwill  of  a  business,  including  fh# 
right  to  use  trademarks  even  where  they  con- 
sist of  the  name  of  individuals  engaged  In  ib<> 
business  and  of  a  picture  representing  surri 
name,  passes  with  a  transfer  of  all  the  properly 
and  assets  of  the  business  for  the  benefit  ot 
creditors  through  a  receiver,  though  not  specific- 
ally mentioned.  But  members  of  the  origlaal 
firm  cannot  be  prevented  from  using  such  words 
and  pictures  subsequently  In  their  own  business, 
provided  their  use  is  not  such  as  to  Induce  per- 
sons to  buy  articles  of  them  as  and  for  those 
manufactured  by  the  purchasers,  and  they  would 
not  have  the  right  to  represent  their  business 
as  the  same  as  that  formerly  oonducted  by 
them.  Fish  Bros.  Wagon  Co.  v.  La  Belle 
Wagon  Works,  82  Wis.  546,  sub  nom.  Fish 
Bros.  Wagon  Co.  v.  Fish.  16  L.  R.  A.  453,  52  N. 
W.  595;  Fish  Bros.  Wagon  Co.  v.  Fish  Broa 
Blfg.  Co.  87  Fed.  Rep.  203,  05  Fed.  Rep.  457. 

The  sale  of  the  goodwill  of  a  business.  In- 
cluding such  a  trademark,  permits  a  purchaser 
to  assert  that  it  is  the  successor  to  the  business 
of  the  original  debtor,  and  is  continuing  the 
business  in  the  original  factory,  but  leaves  it 
open  for  the  insolvent  to  again  begin  business 
and  assert  that  it  is  engaged  in  the  manufac- 
ture of  the  same  article  under  the  supervision 
of  the  founders  of  the  original  business.  Fish 
Bros.  Wagon  Co.  v.  Fish  Bros.  lifg.  Co.  87  Fed. 
Rep.  203 ;  Hegeman  v.  Hegeman,  8  Daly,  1. 

The  use  of  each  being  on  the  single  condition 
that  It  does  not  so  use  them  as  to  Induce  pur- 
chasers to  buy  its  product  in  the  mistaken  be- 
lief that  it  is  the  product  of  its  competitor. 
Fish  Bros.  Wagon  Co.  v.  Fish  Bros.  Mfg.  Co.  96 
Fed.  Rep.  457. 

But  the  purchaser  of  an  assignee  for  the  bene- 
fit of  creditors  of  a  business  including  its  trade- 
mark consisting  of  a  partnership  name  does 
not  acquire  the  right  to  represent  himself  to  the 
public  as  the  former  firm,  and  a  claim  by  the 
assignee  to  be  the  former  firm  will  pieclude 
him  from  enjoining  a  member  of  the  original 
from  using  the  same  mark.  Hegeman  v.  Hege- 
man, 8  Dalv.  1.  F.  H.  B. 
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signee  in  insolyency  whereby  the  name  of  an 
individual  eould  be  used  to  perpetrate  a 
fraud. 

Carroll  ▼.  Ertheiler,  I  Fed.  Rep.  688; 
Wolfe  V.  Bameit,  24  La.  Ann.  97,  13  Am. 
Rep.  111. 

No  assignment  would  vest  the  syndic  of 
an  insolvent  with  title  to  a  trademark,  un- 
less signed  in  writing  by  the  owner  and  in 
the  presence  of  two  witnesses,  conveying  the 
specific  property  or  right  in  said  trademark 
"King  Bee,"  and  duly  recorded  in  the  United 
States  patent  office. . 

U.  S.  Rev.  Stot.  I  4898;  Stephens  v.  Cody, 
14  How.  528,  632,  14  Ia  ed.  528,  529; 
Stevens  v.  Gladding,  17  How.  451,  15  L.  ed. 
156;  Gordon  v.  Anthony,  16  Blatchf.  234, 
Fed.  Cas.  No.  5,605;  Decisions  of  Commis- 
sioner of  Patents,  1879,  p.  638,  1882,  p.  188. 

Messrs,  Edgar  H.  Farrar,  B.  F.  Jones, 
£•  B.  Krattaclmitt,  and  Hewes  T.  Gvr- 
ley,  for  defendant  in  error: 

The  cession  of  goods  must  be  a  cession  of 
all  the  goods,  movable  and  immovable, 
rights  and  credits  of  the  debtor. 

Duncan  v.  Duncan,  3  Mart.  { La. )  232. 

It  matters  not  whether  the  property  of 
the  debtor  is  mentioned  in  the  schedule  of 
his  property  or  not,  or  whether  he  intended 
to  surrender  it  or  not.  The  surrender  vesta 
it  in  the  creditors  in  any  and  every  event. 

Muse  V.  Yarhorough,  11  La.  521;  Levy  v. 
Jacobs,  12  La.  112;  West  v.  Bis  Creditors,  8 
Rob.  (La.)  123;  Dwight  v.  Smith,  9  Rob. 
(La.)  32;  Dwight  v.  Simon,  4  La.  Ann.  490; 
Bank  of  Tennessee  v.  Horn,  17  How.  157,  15 
L.  ed.  70;  Geilinger  v.  Philippi,  133  U.  8. 
240,  33  L.  ed.  614,  10  Sup.  Ct.  Rep.  266. 

If  a  trademark  belongs  to  the  class  of  as- 
signable trademarks,  it  is  transferred  by 
operation  of  an  insolvent  or  bankrupt  law 
to  the  assignee  as  part  of  the  bankrupt's  as- 
sets. 

26  Am.  ft  Eng.  Ene.  Law,  ed.  1894,  pp. 
394  et  seq. 

Pardee,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Where  there  is  an  issue  of  fact  in  the  cir- 
cuit court,  and  a  jury  is  waived,  and  the 
cause  submitted  to  the  court,  as  permitted 
in  IS  649,  700,  Rev.  Stat.,  there  is  nothing  to 
review  in  the  appellate  court,  except  ( 1 )  rul- 
ings of  the  court  in  the  progress  of  the  trial, 
if  excepted  to  at  the  time,  and  duly  presented 
by  a  bill  of  exceptions;  and  (2)  when  the 
finding  is  special,  the  review  may  extend  to 
tlie  determination  of  the  sufficiency  of  the 
facts  found  to  support  the  judgment.  Un- 
der the  jurisprudence  of  the  state  of  Louisi- 
ana, the  judgment  accepting  the  cession  in 
insolvency  proceedings  is  a  final  decree, 
which  can  only  be  set  aside  by  an  appeal,  or 
in  an  action  of  nullity.  State  ea  ret.  Boyd 
V.  Green.  34  La.  Ann.  1027.  Under  the  same 
jurisprudence,  it  has  been  settled  that  the 
production  of  the  entire  record  in  mortuary 
and  in  insolvency  proceedings,  in  order  to 
prove  a  9in;^le  fact  or  da  to,  or  a  certain  part 
of  the  proceedings,  is  not  necps«»ary.  Mcintosh 
V.  Smith,  2  La.  Ann.  75ft;  Stafford's  Succcs- 
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sion,  2  La.  Ann.  886;  Price  v.  Emerson,  14 
La.  Ann.  137;  Broom* s  Succession,  14  La. 
Ann.  67;  Henderson  ▼.  Maxwell,  22  La.  Ann. 
357. 

It  is  difficult  to  see  what  injury  could  re- 
sult to  the  plaintiff  from  the  introduction  of 
only  part  of  the  record,  or  what  advantage 
would  result  to  either  party  from  the 
introduction  of  the  whole  record.  The  bill 
of  exceptions  does  not  show  what  particular 
issue  the  certificate  was  oflTered  to  prove,  and 
we  can  only  infer  the  relevancy  of  the  certif- 
icate for  any  purpose  from  the  issues  be- 
tween the  parties.  The  fact  found  by  the 
trial  judge  is  to  the  effect  that  the  plaintiff, 
Sarrazin,  had  sold,  assigned,  and  transferred 
all  title  and  ownership  to  his  trademark,  if, 
as  a  matter  of  law  in  the  state  of  Louisi- 
ana, such  trademark  was  embraced  within 
the  property  ceded.  The  law  of  Louisiana 
requires  a  cession  of  all  the  property  of  the 
insolvent  debtor,  and,  upon  acceptance  of  the 
cession  by  the  court,  vests  such  property  im- 
mediately in  the  creditors.  La.  Rev.  Stat.  $ 
1791.  It  seems  to  be  now  settled  beyond  dis- 
pute that  both  in  the  state  and  Federal 
courts  a  cession  does  include  all  the  property 
of  the  debtor,  whether  the  same  is  mentioned 
in  the  schedule  of  bis  property,  or  whether 
the  debtor  intended  to  surrender  it,  or  not. 
The  cession  offered,  and  accepted  by  the 
court,  vests  the  property  of  the  debtor  in  the 
creditors,  in  any  and  every  event.  Muse  v. 
Yarhorough,  11  La.  521;  Dvoight  v.  Simon, 
4  La.  Ann.  490;  Bank  of  Tennessee  v.  Horn, 
17  How.  157,  16  L.  ed.  70;  Geilinger  v.  Phil- 
ippi,  133  U.  S.  240,  33  L.  ed.  614,  10  Sup.  Ct. 
Rep.  266. 

Every  trademark  is  assignable,  together 
with  the  business  in  which  it  is  used,  unless 
it  is  strictly  personal.  Kidd  v.  Johnson, 
100  U.  S.  617,  25  L.  ed.  769;  Brown  Chemical 
Co,  V.  Meyer,  139  U.  8.  547,  35  L.  ed.  250,  11 
Sup.  Ct.  Rep.  625;  Warren  v.  Warren  Thread 
Co.  134  Mass.  247;  Richmond  Nervine  Co. 
V.  Richmond,  159  U.  S.  302,  40  L.  ed.  160,  16 
Sup.  Ct.  Rep.  30.  If  a  trademark  belongs  to 
the  class  of  assignable  trademarks,  it  is 
transferred  by  the  operation  of  an  insolvency 
or  bankrupt  law.  to  the  assignee,  as  part  of 
the  bankrupt's  assets.  There  is  nothincr  in 
the  petition  to  show  that  the  plaintiff's 
trademark  was  anything  but  the  name 
"King  Bee,"  which  could  be  in  no  sense  per- 
sonal. In  an  appendix  to  the  bill  of  excep- 
tions, there  appears  to  be  an  application  for 
the  registry  of  the  plaintiff's  trademark, 
wherein  the  plaintiff  states  that  his  trade- 
mark consists  of  the  words  "King  Bee." 
After  describing  minutely  the  medals,  ro- 
settes, and  other  details,  including  his  own 
name  as  the  manufacturer,  he  adds:  "The 
medals  may  be  omitted  and  changed  at  pleas- 
ure without  materially  altering  the  charac- 
ter of  my  trademark,  the  essential  features 
of  which  are  the  words  *King  Bee.' "  This 
does  not  describe  a  trademark  requiring  the 
skill  of  a  particular  individual  to  be  exercised 
in  the  manufacture  or  selection  of  the  goodd 
upon  which  it  is  to  be  used.  See  Warren  v. 
Warren  Thread  Co,  134  Mass.  247. 
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The  plaintiff  in  error  laying  great  strens 
upon  the  registry  of  his  trademark,  has  pre- 
sented his  case  as  though,  because  of  the  al- 
leged registry,  it  is  one  arising  under  the 
laws  of  the  United  States,  and  as  though 
patents  and  copyrights  and  trademarks  are 
in  some  wise  identical  as  property  rights, 
and  in  any  assignment  and  transfer  the  same 
statutory  rules  prevail.  His  assignments  of 
error  therefore  cover  a  number  of  proposi- 
tions which  are  so  well  answered  in  tne  brief 
of  the  leaiiied  counsel  for  the  defendant  in 
error  that  we  quote  therefrom  as  follows: 

"The  plaintiff's  counsel  attempted  in  the 
lower  court,  and  are  attempting  here,  to  con- 
found a  trademark  with  a  patent,  and  to 
liken  the  registry  law  of  March  3,  1881,  to 
the  patent  acts.  There  is  no  analogy  what- 
ever between  them.  Patents  and  copyrights 
arc  specific  grants  made  by  the  Congress  to 
inventors  and  authors  under  a  special  clause 
in  the  Constitution,  and  the  authority  of  the 
Congress  over  the  same  is  exclusive.  The 
Congress  has  no  authority  over  trademarks, 
as  such,  and  for  this  reason  the  original 
trademark  laws  of  July  8,  1870,  and  August 
14,  1876,  were  declared  unconstitutional  and 
void  by  the  Supreme  Court  in  The  Trade- 
Mark  Cases,  100  U.  S.  82,  25  L.  ed.  560.  The 
court  in  that  case  declined  to  decide  whether 
the  Congress,  under  the  power  to  regulate 
commerce  with  foreign  countries,  etc,  might, 
as  to  such  commerce,  regulate  the  trade- 
marks used  in  such  commerce.  Judge  Mil- 
ler, in  deciding  the  case,  used  this  language 
on  the  nature  of  a  trademark:  'The  riffht 
to  adopt  and  use  a  symbol  or  a  device  to  dis- 
tinguish the  goods  or  property  made  or  sold 
by  the  person  whose  mark  it  is  .  .  .  has 
long  been  recognized  by  the  common  law,  and 
the  chancery  courts  of  England  and  of  this 
country,  and  by  the  statutes  of  some  of  the 
states.  It  is  a  property  right,  for  the  viola- 
tion of  which  damages  may  be  recovered  in 
an  action  at  law ;  and  the  continued  viola- 
tion of  it  will  be  enjoined  by  a  court  of 
equity,  with  compensation  for  past  infringe- 
ment. This  exclusive  right  was  not  created 
by  the  act  of  Congress,  and  does  not  now  de- 
pend upon  it  for  its  enforcement.  The  whole 
system  of  trademark  property,  and  the  civil 
remedies  for  its  protection,  existed  long  ante- 
rior to  that  act,  and  have  remained  in  full 
force  since  iU  passage.'  In  188 1  the  Con- 
gress adopted  a  law  relative  to  the  registry 
of  trademarks  used  in  foreign  commerce  and 
with  the  Indian  tribes.  If  this  law  is  consti- 
tutional, it  must  be  pitehed  on  the  power  to 
regulate  commerce.  We  have  no  desire  to 
contest  this  question  here,  as  it  does  not  per- 
tain to  this  case.  The  statute  is  extremely 
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narrow,  and  it  does  not  attempt  to  cover  the 
infringement  of  trademarks  used  within  the 
United  Stetes  in  stete  and  interstete  com- 
merce; and  the  Federal  courte  have  no  ju- 
risdiction to  enforce  any  righte  or  claims  un- 
der said  law,  unless  it  is  averred  by  the 
plaintiff  that  the  defendant  is  infringing  in 
the  matter  of  foreign  commerce  or  with  the 
Indian  tribes.  Luyties  y.  Hollender,  21  Fed. 
Rep.  281 ;  Bohumacher  v.  Sohtoencke,  26  Fed. 
Rep.  818;  Qraveley  v.  Chraveley,  42  Fed.  Rep. 
265;  Ryder  v.  Holt,  128  U.  8.  525,  32  L.  ed. 
629,  9  Sup.  Ct.  Rep.  145;  Glen  Cove  Mfg.  Co. 
V.  Ludeling,  22  Fed. Rep.  823.  The  registry  of 
a  trademark  under  this  law  adds  nothing  tn 
the  right  of  ownership  therein  (except  juris- 
diction in  the  United  Stetes  court,  of  doubt- 
ful constitutionality),  and  takes  nothing 
away  from  such  ownership  (see  language  of 
Wheeler,  J.,  in  Schumacher  v.  SohtDenohe^  2G 
Fed.  Rep.  818,  and  of  Bond,  J.,  in  Qraveley 
V.  Qraveley,  42  Fed.  Rep.  265).  In  a  suit 
not  pitched  upon  the  stetute  (i.  e.,  in  a  suit 
between  citizens  of  different  stetes,  alleging 
infringement  generally,  covering  stete  and 
interstete  commerce),  the  fact  that  the 
trademark  in  question  is  registered,  vel  nott, 
is  a  matter  of.  utter  irrelevance.  The  counsel 
are  laboring  under  the  error  of  confounding 
the  trademark,  or  the  right  to  the  same,  with 
the  registry  thereof,  or,  rather,  with  the 
mere  certifics^te  of  such  registry.  Sections 
10  and  11  of  the  act  make  it  as  dear  as  pos- 
sible that  the  act  does  not  in  any  manner 
'prevent,  lessen,  impeach,  or  avoid,'  any  rem- 
edy or  right,  or  'unfavorably  affect  any  claim 
to  a  trademark'  either  before  registry,  after 
registry,  or  even  .after  the  term  of  registry 
has  expired.  Nor  does  this  act  make  regis- 
try anjrthing  but  prima  facie  evidenco  of 
ownership,  so  that  one  may  be  the  registered 
owner,  and  another  the  actual  owner.  It 
thus  appears  that  trademarks  do  not  lie 
in  the  sphere  of  patente  and  patent  rights. 
The  latter  are  governmentel  grante  of  exclu- 
sive privileges,  and  the  Federal  government 
is  given  sole  and  exclusive  legislative  author- 
ity over  them.  The  other  are  more  common- 
law  rights  of  property  in  devices  used  in 
trade  to  designate  origin,  quality,  grade,  or 
source  of  manufacture  of  certein  articles. 
These  righte  of  property  depend  on  the  gen- 
eral fundamentel  righte  of  individuals,  and 
the  stetutes  of  the  different  stetes.  If  they 
can  be  affected  by  Federal  legislation  at  all, 
it  is  only  within  the  sphere  of  conunerce  be- 
tween the  stetes,  with  foreign  nations,  and 
with  the  Indian  tribes." 

None  of  the  assignmente  of  error  are  well 
token,  and  the  judgment  of  the  OWouit  Court 
%9  affirmed. 
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TENNESSEE  SUPKEME  COURT. 


KNOXVIIiLE     TRACTION     COMPANY, 

Appi., 

J.  E.  LANE  and  Wife. 


( 


.Tenxi. 


) 


!•  Tbere  la  mm  implied  eontrmet  on  tbe 
part  of  ft  eommon  oftrrier  that  a  paa- 
senger  ■ball  reoeiye  proper,  polite,  and  conr- 
teona  treatment  from  Its  employees. 

9»  A  master  i^bo  oiirea  m  eontraetval 
dnty  to  third  peraoas  or  to  the  public 
cannot  sblrk  or  evade  It  by  committing  its 
performance  to  anorther,  bat  is  liable  for  fail- 
ure to  perform  it  in  any  respect,  whereby  In- 
jury results  to  others,  whether  such  failure 
results  from  negligence  or  from  the  wilful, 
wanton,  or  criminal  conduct  of  those  to  whom 
the  duty  is  committed. 

8.  lajvries  to  the  feelings  and  seasi- 
biltties  of  a  -vroiaaa  of  good  character 
while  a  passenger  on  a  street  car,  caused  by 
insulting  and  indecent  language  used  to  and 
about  her  by  4vne  of  the  carrier's  employees 
In  oharge  of  the  ear,  renders  the  carrier  lia- 
ble for  damages.  Irrespective  ot  any  negli- 
gence in  employing  the  servant,  or  of  any 
authorisation  or  ratification  of  his  conduct. 

'4.  Paaitive  damages  are  reeoTerable 
from  a  carrier  for  insulting  language  to  a 
woman  while  a  passenger,  by  an  employee 
of  the  carrier,  though  there  has  been  no  neg- 
ligence In  employing  him  or  any  authoriza- 
tion or  ratification  of  his  conduct. 

(October  28,  1899.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Knox  County  in 
favor  of  plaintiffs  in  an  action  brought  to 
recover  damages  for  breach  of  defendant's 
carriage  contract  by  the  insulting  of  Mrs. 
Lane  by  defendant's  employees.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Webb  Sn  M oGlunK,  for  appel- 
lant : 

This  is  not  an  action  for  slander  or  libel ; 
but,  even  in  an  action  of  slander  or  libel,  no 
recovery  can  be  had  for  mere  injury  to  the 
feelings  by  words  spoken  without  special 
damage  to  credit  or  character,  unless  the 
words  are  actionable  per  se. 

Fry  v.  McCord  Bros.  95  Tenn.  691,  33  8. 
W.  568. 

Expressions  in  adjudged  cases,  to  the  ef- 
fect that  a  common  carrier  must  not  treat 
his  passengers  rudely  or  oppressively,  but 
civilly,  roust  be  conetrued  with  reference  to 
the  facts  of  the  case  in  which  they  occur. 

In  the  case  at  bar  there  is  nothing  to  give 
the  plaintiff  a  standing  in  court. 

Wadsworth  v.  Western  U.  Teleg.  Co,  86 
Tenn.  706,  8  S.  W.  574 ;  Rose  v.  Wilmington 
d  W,  R,  Co,  106  N.  C.  168,  11  S.  E.  526. 

The  gpround  of  recovery  alleged  in  the  dec- 
laration being  that  the  defendant  employed 

Nom. — As  to  carrier's  liability  for  abuse  of 
passenger,  see  Baltimore  ft  O.  B.  Co.  v.  Barger 
(Md.)  26  L.  B.  A.  220. 
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a  drunken  and  incompetent  motorman,  know- 
ing him  to  be  such,  the  plaintiffs  must  re- 
cover, if  at  all,  upon  that  groimd. 

Chattanooga  Cotton  Oil  Co,  v.  ShamhUn, 
101  Tenn.  271,  47  S.  W.  496;  East  Tennessee 
Coal  Co,  T.  Daniel,  100  Tenn.  65,  42  S.  W. 
1062. 

The  proof  of  knowledge,  on  the  part  of  de- 
fendant, of  the  drunkenness  of  the  motor- 
man,  was  essential  to  a  recovery. 

Long  V.  Chicago,  K.  d  W.  R.  Co,  48  Kan. 
28,  15  L.  R.  A.  319,  28  Pac.  977. 

Plaintiffs'  own  proof  showed  that  the  de- 
fendant did  not  know,  or  have  notice  of,  the 
drunkenness  of  the  ^otormAn,  and  promptly 
repudiated  his  act,  and  promptly  discharged 
him  from  its  service.  In  such  a  case  there 
could  be  no  vindictive  damages. 

Nashville  d  D,  R,  Co,  v.  Stames,  9  Heisk. 
57,  24  Am.  Rep.  296. 

Messrs,  Gorniok  Ss  Oonilok,  for  appel- 
lees: 

It  is  the  duty  of  a  common  carrier  to  car- 
Tj  passengers  in  its  cars,  and  in  such  car- 
nage to  protect  such  passengers  from  the  of- 
fensive and  dangerous  conduct  of  other  pas- 
sengers, and,  if  such  other  passengers  are 
intoxicated  or  likely  to  be  otherwise  offen« 
sive  or, dangerous,  either  to  expel  them,  or  to 
compel  them  to  preserve  order  and  observe 
the  reasonable  rules  of  the  company  and  the 
rights  of  other  travelers. 

Booth,  Stieet  Railways,  S  374,  and  author- 
ities cited ;  Craker  ▼.  Chicago  d  N,  W,  R,  Co, 
36  Wis.  657,  17  Am.  Rep.  504;  Stephen  v. 
Smith,  29  Vt  160;  Pittsburgh,  Ft,  W,  d  C, 
R,  Co,  T,  Hinds,  53  Pa.  512,  91  Am.  Dec.  224. 

The  carrier's  contract  is  to  protect  the 
passenger  against  all  the  world. 

BooUi,  Street  Railways,  §  372;  Ooddard 
V.  Chrand  Trunk  R,  Co,  57  Me.  202,  2  Am. 
Rep.  39 ;  Chicago  d  E,  R,  Co,  v.  Flewman,  103 
III.  546,  42  Am.  Rep.  33 ;  Craker  ▼.  Chicago 
d  N,  W,  R,  Co,  36  Wis.  657,  17  Am.  Rep. 
504;  Nieto  v.  Clark,  1  Cliff.  146,  Fed.  Cas. 
No.  10,262;  Batton  v.  South  d  North  Ala. 
R,  Co,  77  Ala.  591,  54  Am.  Rep.  80;  Wihne- 
gar  v.  Central  Pass,  R,  Co,  85  Ky.  547,  4  8. 
W.  237. 

A  passenger  is  entitled  to  recover  dama- 
ges from  the  company  for  insolent,  abusive, 
and  offensive  words  spoken  to  her  by  the  con- 
ductor, unless  the  company  can  show  justi- 
fication or  other  defense.  The  burden  is  up- 
on the  defendant  to  establish  such  defense. 

Bryan  v.  Chicago ^  R,  I,  d  P,  R,  Co,  63 
Iowa,  464,  19  N.  W.  205;  Lindsay  v.  Des 
Moines,  68  Iowa,  368. 

Exemplary  damages  are  allowed  when  a 
wrongful  act  is  done  with  a  bad  motive  or  so 
recklessly  as  to  imply  a  disregard  of  social 
obligations,  or  where  there  is  negligence  so 
gross  as  to  amount  to  positive  misconduct. 

Louisville,  N.  d  O.  8,  R,  Co.  v.  Guinan^  11 
Lea,  103,  47  Am.  Rep.  279;  Sedgw.  Damages, 
33. 

The  coTnmon  carrier  of  passengers  for  hire 
is  liable  for  all  injuries  resulting  from  the 
misconduct  of  the  carrier  or  his  employee. 
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/i.  /?.  Spt  iiujer  Transp.  Co.  v.  Smith,  16 
Lea,  4!)8;  citing  Haley  v.  Mobile  d  O.  R.  Co, 
7  Eaxt.  240;  Louisville,  N.  d  G.  8,  R,  Co.  v. 
Ovinan,  11  Lea,  98,  47  Am.  Rep.  278;  Sedgw. 
Damages,  Gth  ed.  note,  pp.  670,  571. 

Sliields,  Special  Judge,  delivered  the 
opinion. of  the  court: 

This  action  was  brought  by  J.  £.  Lane  and 
his  wife,  Maggie  Lane,  against  the  Knox- 
ville  Traction  Company,  a  common  carrier 
of  passengers,  to  recover  damages  for  inju- 
ries to  the  feelings  and  sensibilities  of  Mag- 
gie Lane  while  she  was  a  passenger  on  one 
of  the  street  cars  of  the  defendant  company, 
growing  out  of  an  alleged  breach  of  its  con- 
tract of  carriage,  caused  by  insulting  and  in- 
decent language  used  to  lind  about  her  by  one 
of  the  company's  employees  in  charge  of  said 
car.  The  declaration  contains  three  counts. 
The  second  count  of  the  declaration  alleges 
that  the  Knoxville  Traction  Company  is  a 
common  carrier  of  passengers,  and  is  en- 
gaged in  operating  an  electric  street-car  sys- 
tem over  the  streets  and  thoroughfares  of 
Knoxville;  that  on  July  29,  1898,  the  plain- 
tiff Maggie  Lane  became  a  passenger  on 
board  one  of  the  cars  of  the  defendant  com- 
pany, at  one  of  its  suburban  stations,  for  the 
purpose  of  being  transported  into  the  city 
of  Knoxville,  to  a  point  near  the  terminus  of 
said  line,  and  paia  the  fare  required  by  the 
defendant  for  her  passage ;  that  said  car  was 
in  the  charge  and  under  the  management  of 
a  motorman  and  a  conductor,  as  the  agents 
and  representatives  of  the  defendant  com- 
pany; that  said  motorman  was  accustomed 
to  drinking  while  on  duty,  and  being  abusive 
and  insulting  in  his  manner  and  language  to 
passengers,  all  of  which  was  well  known  to 
the  defendant  company,  thus  making  it  ex- 
tremely hazardous,  unsafe,  and  unfit  for  un- 
protected women  and  children  to  travel  on 
the  car  so  run  and  operated  by  said  drunken 
motorman;  that  soon  after  boarding  said 
car,  paying  her  fare,  and  thus  placing  her- 
self under  the  care,  custody,  and  control  of 
the  said  employees  and  agents  of  the  defend- 
ant, the  said  motorman,  in  the  presence  of 
the  conductor,  another  agent  and  employee 
of  the  defendant  company,  and  in  the  pres- 
ence of  a  passenger  on  said  car,  began,  in  a 
loud,  boisterous,  and  drunken  tone  of  voice, 
to  make  remarks  to  and  about  plaintiff  Mag- 
gie Lane,  directing  his  words  and  conversa- 
tion especially  to  a  man  who  was  one  of  the 
passengers  on  said  car,  and  saying,  in  sub- 
stance, "She  is  a  damn  good-looking  old 
girl,  and  I  would  like  to  meet  her  when  she 
gets  off,"  and  making  signs  and  gestures  at 
and  towards  the  plaintiff,  and  attempting  to 
pass  words  back  at  her  through  said  passen- 
ger; that  said  motorman  kept  up  his  loud 
and  drunken  conversation  for  a  great  length 
of  time,  in  spite  of  the  fact  that  plaintiff  was 
greatly  humiliated  and  distressed,  and  was 
weeping  and  demanding  of  said  motorman 
to  refrain  and  desist  from  his  said  words 
and  actions,  but  that  her  tears  and  demands 
were  of  no  avail;  that  the  said  motorman 
continued  the  said  gestures,  attempted  ad- 
vances, and  gross  insults  until  the  said  car 
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arrived  at  Gay  street,  where  the  plaintiff 
got  off  said  car,  and  departed,  weeping,  hu- 
miliated, and  sorely  grieved ;  that,  by  reason 
of  the  wrongs  and  injuries  above  stated, 
plaintiff  says  that,  through  the  neglicrenoe, 
carelessness,  recklessness,  and  unlawful  con- 
duct of  the  defendant,  through  its  agents, 
and  its  careless,  negligent,  and  unlawful  con- 
duct of  keeping  and  retaining  in  its  employ 
the  said  incompetent,  insulting,  and  drunken 
motorman  and  employee,  the  plaintiff  Mag- 
gie Lane  suffered  the  indignities,  insults,  and 
humiliations  offered  to  and  towards  her  na 
above  stated,  to  her  damage,  $5,000.  Tlie 
first  and  third  counts  place  the  plaintiffs' 
right  of  recovery  upon  the  ground  that  the 
defendant  wilfully,  maliciously,  and  know- 
ingly employed  and  retained  in  its  employ- 
ment a  drunken  and  incompetent  motorman, 
and  aver  that  the  breach  of  the  contract, 
and  resulting  injury  to  the  plaintiff,  were 
occasioned  by  this  alleged  negligence  on  the 
part  of  the  defendant  company.  The  defend- 
ant company  demurred  to  the  declaration 
upon  the  two  following  grounds,  to  wit:  ( 1 ) 
That  the  conduct  imputed  to  the  motorman 
in  the  first,  second,  and  third  counts  was  not 
sufficient  in  law  to  sustain  the  action;  (2) 
that,  if  the  conduct  of  the  motorman  was 
such  as  to  render  htm  liable,  still  the  de- 
fendant would  not  be  liable,  because  it  is  not 
averred  that  the  defendant  had  authorized  or 
ratified  the  conduct  of  said  motorman.  The 
demurrer  was  overruled  by  the  circuit  judge 
and  the  defendant  then  filed  a  plea  of  not 
guilty,  and  issue  was  taken  on  this  plea,  and 
the  case  was  tried  before  a  jury. 

The  undisputed  facts,  as  disclosed  by  the 
record,  are  as  follows:  On  July  29,  1898. 
the  plaintiff  Maggie  Lane,  who  was  a  woman 
of  good  character,  boarded  one  of  the  defend- 
ant's cars  at  or  near  Lake  Ottosee,  in  the 
suburbs  of  Knoxville,  for  the  purpose  of  be- 
ing transported  into  the  city,  and  paid  the 
fare  required  by  the  defendant.  Just  beforn 
the  car  reached  the  city,  the  plaintiff  noticed 
that  the  motorman  was  drinlcing.  She  wa$i 
sitting  near  the  center  of  the  car.  The  mo- 
torman turned  and  looked  towar.ds  her,  and 
said,  "You  are  a  good-looking  old  g^rl,  and 
I  would  like  to  meet  you  when  you  get  off." 
She  became  indignant,  and  remarked  that 
she  would  have  someone  attend  to  him  when 
she  got  off.  Thereafter  he  continued  to  make 
signs  to  her  until  the  conductor  interfered, 
and  the  motorman  then  said.  "She  is  nothin;; 
but  a  whore."  The  plaintiff  commenced  to 
cry,  and  the  motorman  seemed  to  get  angry, 
and  said  other  abusive  things  to  her.  He 
stated  that  he  knew  all  about  her,  and  that 
she  "would  go  out  to  the  lake  and  throw 
herself  out  to  the  men  there."  He  did  not 
put  his  hands  on  her,  or  attempt  to  do  so. 
When  he  arrived  at  the  station  the  plaintiff 
went  to  the  office  of  the  defendant  company, 
crying,  and  complained  of  the  insulting  oon-. 
duct  of  the  motorman  towards  her.  The 
motorman  was  taken  off  the  run,  and  imme- 
diately discharged  by  the  company.  This 
motorman  had  theretofore  shown  himself  Ux 
be  a  good  and  faithful  employee  of  the  com- 
pany, and  had  never  been  drunk  before  whiU 
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on  duty.  The  defendant  did  not  know  that 
he  drank  at  all.  At  the  conclusion  of  the 
plaintiff's  testimony  the  defendant  demurred 
to  the  evidence  upon  the  ground  that  the 
plaintiff's  testimony  showed  that  it  did  not 
know  of  the  drunkenness  of  the  motorman, 
and  that  it  discharged  him  immediately  upon 
learning  of  his  conduct,  and  also  upon  the 
ground  that  as  the  injury  alleged  in  the  dec- 
laration was  the  wilful,  malicious,  and  un- 
lawful employment  of  a  drunken  motorman, 
the  plaintiff's  cause  of  action  was  not  made 
out  by  her  own  proof,  as  there  was  no  evi- 
dence to  support  this  allegation.  The  cir- 
cuit judge  overruled  this  demurrer  to  the  evi- 
dence, and  submitted  the  case  to  the  jury  to 
ascertain  and  fix  the  amount  of  damages  suf- 
fered by  the  plaintiff.  The  jury  rendered  a 
verdict  for  $500,  and,  the  defendant's  mo- 
tion for  a  new  trial  having  been  overruled, 
it  appealed  to  this  court,  and  has  assigned 
errors. 

The  first  error  assigned  is  that  the  circuit 
judge  erred  in  overruling  the  defendant's  de- 
murrer to  the  plaintiff's  declaration.  This 
demurrer  raised  sharply  the  question  as  to 
whether  a  common  carrier  can  be  held  in 
damages  for  injuries  to  the  feelings  of  pas- 
sengers caused  by  a  verbal  insult  of  one  of 
its  employees  in  charge  of  the  car  upon  which 
the  passenger  is  riding.  The  plaintiff  in  er- 
ror insists  that  it  is  not  liable  for  the  injury 
complained  of,  unless  the  servant  inflicting 
the  injury  would  be  liable,  and  that  the  serv- 
ant could  not  be  held  liable  for  damages  for 
mere  injuries  to  feelings  resulting  from  a 
verbal  insult.  This  court  cannot  assent  to 
this  proposition.  In  the  absence  of  any  con-i 
tractual  relation  between  the  parties,  this 
insistence  of  the  plaintiff  in  error  might  be 
tenable,  but  that  is  not  the  case  presented 
by  this  declaration.  When  Mrs.  Lane  en- 
tered the  car  of  the  defendant  company,  and 
paid  her  fare,  there  was  an  impaired  contract 
on  the  part  of  the  company  that  she  should 
receive  proper,  polite,  and  courteous  treat- 
ment from  its  employees,  and  that  she  should 
be  protected  against  hearing  obscenity,  wit- 
nessing immodest  conduct,  or  submitting  to 
wanton  approach;  and  a  violation  of  this 
contract  on  the  part  of  the  defendant  com- 
pany is  actionable,  and  entitles  her  to  some 
damages.  The  contract  to  carry  passengers 
is  not  one  of  mere  toleration  and  duty  to 
transport  the  passenger  on  its  cars,  but  it 
also  includes  the  obligation  on  the  part  of 
the  carrier  to  guarantee  to  its  passengers 
respectful  and  courteous  treatment,  and  to 
protect  them,  not  only  from  violence  and  in- 
sults from  strangers,  but  also  against  vio- 
lence and  insult  from  the  carrier's  own  serv- 
ants. Rose  V.  Wilmington  &  W.  R.  Co:  106 
N.  C.  108,  11  S.  E.  526;  Lafitte  v.  Vew  Or- 
leans,  C.  d  L.  R.  Co.  43  La.  Ann.  34,  12  L. 
R.  A.  337,  8  So.  701 ;  Ooddard  v.  Grand 
Trunk  R,  Co,  67  Me.  202,  2  Am.  Rep.  39; 
Craker  v.  Chicago  d  N.  W,  R,  Co.  36  Wis. 
n57.  17  Am.  Rep.  504;  2  Wood,  Railway 
Laws,  §  315;  4  Elliott,  Railroads,  §  1630; 
2  Rapalje  &  M.  Railway  Dig.  pp.  428-430, 
and  authorities  there  cited.  It  is  insisted, 
however,  that  the  defendant  company  did  not 
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authorize  the  injury  complained  of,  and  did 
not  ratify  the  wrongs  perpetrated  by  its 
servant,  and  that  therefore  it  cannot  be  held 
liable  for  the  unlawful,  oppressive,  and  in- 
sulting acts  of  its  motorman.  This  insist- 
ence on  the  part  of  the  defendant  company  is 
also  untenable,  and  is  not  supported  by  the 
authorities.  It  is  well-settled  law  that,  in 
all  cases  where  the  master  owes  a  contrac- 
tual duty  to  third  persons  or  to  the  public, 
he  cannot  shirk  or  evade  it  by  committing  its 
performance  to  another,  but  is  bound  abso- 
lutely to  perform  the  duty,  and  is  liable  for 
a  failure  to  do  so  in  any  respect  whereby  in- 
jury results  to  others,  whether  such  failure 
results  from  negligence,  or  from  the  wilful, 
wanton,  or  criminal  conduct  of  the  agent  to 
whom  the  duty  la.  committed.  Being  bound 
to  do  the  act  or  perform  the  duty,  if  he  does 
it  by  another  the  master  is  treated  as  hav- 
ing done  it  himself;  and  the  fact  that  his 
servant  or  agent  acted  contrary  to  his  in- 
structions, without  his  consent,  or  even 
fraudulently,  will  not  excuse  him.  Authori- 
ties cited  above;  also  Pullman  Palace  Car 
Co.  V.  Gavin,  03  Tenn.  58,  21  L.  R.  A.  298, 
23  S.  W.  70;  2  Wood,  Railway  Laws,  §  315; 
4*  Elliott,  Railroads,  §  1630.  Either  the  com< 
pany  or  the  passenger  must  take  the  risk  of 
infirmities  of  temper,  maliciousness,  and 
misconduct  of  the  employees  whom  the  com- 
pany has  placed  upon  its  cars,  and  to  whom 
it  has  committed  the  discharge  of  its  duty 
to  protect  and  look  after  the  safety  of  its 
passengers.  A  passenger  has  no  control  over 
them,  and  the  company  alone  has  the  power 
to  select  and  remove  them.  It  is  therefore 
but  just  to  make  the  company,  rather  than 
the  passengers,  take  the  risk,  and  to  hold  it 
responsible.  This  leads  to  the  conclusion 
that  the  defendant  company  is  liable  for  the 
injury  and  insult  wilfully  inflicted  upon 
Mrs.  Lane  by  its  employee  while  engaged  in 
performing  the  duty  which  the  companv 
owed  to  her,  although  the  company  was  guil- 
ty of  no  negligence  in  selecting  its  employ- 
ees, and  did  not  authorize  or  ratify  the  serv- 
ant's wrongful  act.  4  Elliott,  Railroads,  pp. 
2579,  2580,  and  authorities  there  cited.  Any 
other  rule  might  place  the  traveling  public 
at  the  mercy  of  a  reckless  and  vicious  em- 
ployee, and  this  court  is  not  inclined  to  es- 
tablish a  precedent  which  would  impair  the 
personal  security  of  passengers,  but  prefers 
to  adopt  the  reasonable  rule  laid  down  by 
the  authorities  above  cited,  in  order  to  in- 
sure, as  far  as  may  be  practicable,  the  full 
compliance  by  common  carriers  with  the  du- 
ties imposed  upon  them  by  law,  and  by  the 
contractual  relation  between  them  and  their 
passengers.  The  defendant  insists,  further, 
that  this  suit  is  based  solely  upon  injury  to 
the  feelings  of  the  plaintiff,  and  that  it  was 
held  by  this  court  in  the  case  of  Wadsworth 
V.  Western  U.  Teleg.  Co.  86  Tenn.  695,  8  S. 
W.  574,  that  such  an  action  cannot  be  sus- 
tained. The  defendant  is  mistaken  in  its  as- 
sumption that  this  case  rests  alone  upon  in- 
jury to  the  feelings  of  the  plaintiff,  for  the 
gravamen  of  this  action  is  the  defendant's 
^each  of  its  contract  of  carriage,  which  in- 
cludes, as   has  been  heretofore   stated,   the 
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duty  to  protect  the  passenger  from  insult  or 
Injury  either  by  its  employees  or  third  per- 
sons. This  contract  on  the  part  of  the  de- 
fendant was  directly  violated  by  the  inez- 
eusable  conduct  of  its  servant  towards  Mrs. 
Lane,  and  the  violation  of  the  contract  gave 
her  a  clear  right  of  action,  and  entitled  her 
to  recover  some  damages.  She  may  there- 
fore maintain  her  action  to  recover  all  the 
damages  she  may  show  herself  to  have  sus- 
tained by  reason  of  the  wron^ul  act  of  the 
defendant's  agent,  including  injuries  to  her 
feelings  and  sensibilities,  as  was  held  in  the 
case  of  WadsvDorth  v.  Western  U.  TeUg,  Co. 
86  Tenn.  707,  8  S.  W.  574.  The  jury  have 
fixed  the  damages  at  $500,  and  it  is  not  as- 
signed as  error  that  the  verdict  of  the  jury 
is  excessive;  nor  would  such  an  assignment, 
If  made,  have  been  available  in  this  case. 

The  defendant's  second  assignment  of  er- 
ror is  that  the  trial  judge  erred  in  overrul- 
ing defendant's  demurrer  to  the  evidence. 
Under  this  assignment  it  is  insisted  that  the 
only  negligence  alleged  in  the  declaration  is 
that  the  defendant  maliciously,  wilfully,  and 
unlawfully  employed,  and  retained  in  its  em- 
ployment, a  drunken  and  incompetent  motor- 
man,  and  that  the  proof  shows,  beyond  con- 
tradiction, that  the  motorman  was  a  good 
man  for  the  position,  and  was  not  incompe- 
tent, and  that  it  did  not  know  that  he  was  in 
the  habit  of  drinking.  The  record  does  show 
that  the  motorman  in  question  had  thereto- 
fore been  a  competent  and  trustworthy  em- 
ployee of  the  company,  and  that  it  had  no 
notice  that  he  was  in  the  habit  of  getting 
drunk,  and,  further,  that  the  company  dis- 
charged him  as  soon  as  the  conduct  com- 
plained of  in  this  action  came  to  the  knowl- 
edge of  its  oiBcers.  The  court  does  not 
think,  however,  that  the  only  ground  alleged 
in  the  declaration  upon  which  the  recovery  in 
this  case  can  be  properly  based  was  the  ma- 
licious, wilful,  and  unlawful  employment  of 
a  drunken  and  incompetent  motorman.  The 
second  count  in  the  declaration  is  an  action 
on  the  facts  of  the  case,  which  is  permissible 
under  our  Code;  and  it  is  there  stated  with 
sufficient  clearness  that  the  wrongs  and  in- 
juries complained  of  grew  out  of  the  defend- 
ant's violation  of  its  contractual  duty  as  a 
common  carrier  of  passengers  to  protect  this 
woman  a^rainst  the  insults  that  were  heaped 
upon  her  by  this  drunken  motorman.  This 
assi^ment  is  not,  therefore,  well  taken,  and 
is  accordingly  overruled. 

It  is  next  insisted,  under  the  third  assign- 
ment of  error,  that  the  trial  judge  erred  in 
cliarging  the  jury  that  they  cotdd,  if  they 
thought  it  was  a  proper  case,  in  view  of  the 
facts  and  circumstances  developed  by  the 
proof,  find  vindictive  or  punitive  damages 
against  the  defendant,  in  aiddition  to  the  ac- 
tual damage  suffered  by  her.  It  is  not 
claimed  that  the  trial  judge's  charge  in  ref- 
erence to  themanner  in  which  vindictive  dam- 
ages can  be  assessed  in  a  proper  case  is  er- 
roneous, but  the  contention  is  that  the  plain- 
tiff's proof  shows  that  the  defendant  did  not 
know  of  the  drunkenness  of  the  motorman, 
and  promptly  repudiated  his  act  and  dis- 
charged him,  and  that  for  these  reasons  this 
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is  not  a  case  for  the  application  of  vindi^ 
tive  damages.  It  has  already  been  held  in 
this  opinion  that,  because  of  the  contractual 
relation  between  the  plaintiff  and  defend- 
ant in  this  case,  the  latter  was  bound  to  see 
that  the  former  received  safe,  courteous,  and 
respectful  treatment  while  on  its  car,  and 
that  it  cannot  excuse  itself  from  liability  up- 
on the  ground  that  it  had  committed  the  per- 
formance of  this  duty  to  its  employees,  and 
did  not  authorize  them  to  commit  the  wrongs 
and  injuries  complained  of.  Being  bound  to 
perform  these  duties  itself,  and  necessarily 
through  agents,  and  having  intrusted  the 
performance  of  the  same  to  this  motorman. 
the  defendant  is  treated  as  having  perpetrat- 
ed the  injury  itself,  and  the  fa<^  disclosed 
in  this  record  make  a  dear  case  for  vindic- 
tive damages.  Where  fraud,  malice,  gross 
negligence,  or  oppression  intervenes,  the  law 
blends  the  interest  of  society  and  of  the  ag- 
gprieved  individual,  and  gives  such  damages 
as  will  operate  to  deter  the  defendant  and 
others  from  similar  acts  of  misconduct. 
Dougherty  v.  Shoton,  1  Heisk.  302;  Louis' 
viUe  A  N,  A.  Co.  v.  Ch/rrett,  8  Lea,  439.  41 
Am.  Rep.  640;  Com  v.  Crumley,  5  Lea,  529. 
Exemplary  damages  are  allowed  when  a 
wrongful  act  is  done  with  a  bad  motive  and 
in  disregard  of  social  obligations,  or  where 
there  is  negligence  so  gross  as  to  amount  to 
positive  misconduct.  1  Sutherland,  Dam- 
ages, 723;  Sedgw.  Damages,  33;  LauievUle, 
N.  d  G.  fi.  R.  Co.  V.  Ouinan,  11  Lea,  103,  47 
Am.  Rep.  279.  The  act  of  the  servant  in 
this  case  was  the  act  of  the  master,  and  was 
oppressive  and  insulting  in  the  highest  de- 
gree, showing  an  utter  disregard  of  the  rights 
of  the  passenger  under  its  protection;  and 
the  trial  judge  very  properly  charged  the 
jury  that,  in  its  discretion,  it  mif|[ht  find  vin- 
dictive or  punitive  damages  against  the  de- 
fendant. 

It  results  that  there  is  no  error  in  the 
judgment  of  the  Circuit  Court,  and  the  judg- 
ment U  affirmed,  with  costs. 


R.  L.  WEAKLEY 

17. 

W.  W.  PAGE  et  al.,  Appt9 


( 


.Tenn ) 


1.  A  court  of  eqnltr  m«T  abate  a  fiovae 
of  111  fame  as  a  nalaance.  In  s  suit  by  s 
person  specially  Injared,  when  the  Inmatei 
are  very  noisy  and  boisteroas,  and  are  guilty 
of  indecent  exposure  of  persons  within  view 
of  adjoining  houses,  causing  great  deteriora- 
tl<m  of  the  rental  value  of  the  neighboring 
dwellings,  and  Impairing  them  for  comfort- 
able enjoyment  and  occupation  by  decent  peo- 
ple. 

2.  Occupation  of  a  balldlnff  by  ten- 
antii,  instead  of  the  owner,  will  not  prevent 
him  from  obtaining  the  abatement  as  a  nnl- 

Note. — For  other  cases  as  to  injunction 
against  disorderly  house,  see  Neaf  v.  l*ajmer 
(Ky.)  41  L.  R.  A.  219;  and  Blagen  t.  Bmltb 
(Or.)  44  L.  R.  A.  522. 

For  injunction  against  saloon,  see  Haggart  ▼. 
Stehlln  (Ind.)  22  L.  R.  A.  677. 


1890. 


WXAKLBT  ▼.   PaOX. 


mice  of  a  borne  of  111  fame  which  li  wo  eon- 
ducted  MM  to  cauM  great  deterioration  In  the 
rental  value  of  his  property. 
S.  Projp«rtT  used  for  bnalaeaa  par» 
poses,  as  well  as  that  used  for  dwellings, 
may  be  protected  by  Injunction  from  the  nui- 
sance of  a  house  of  111  fame  conducted  with 
such  noise  and  Indecent  exhibitions  as  to  be 
intolerable  to  the  owners  and  occupiers  of 
business  hovses. 

(March  16,  1899.) 

APPEAL  bj  defendants  from  a  decree  of 
the  Court  of  Chancery  Appeals  revers- 
ing an  order  of  the  Chancery  Court  for  Da- 
vidson County  which  dismissed  a  bill  filed  to 
enjoin  the  maintenance  of  a  nuisance.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  K.  D.  Malone  and  M.  W.  Allen 
for  appellants. 

Measra.  I«ell7ett  it  Barr  for  appellee. 

Oftldwell,  J.,  delivered  the  opinion  of  the 
court: 

This  cause  comes  to  this  court  on  the  ap- 
peal of  the  defendants  from  the  decree  of  the 
eourt  of  chancery  appeals.  The  controlling 
questions  presented  in  the  assignment  of  er- 
rors and  argument  before  us  are  the  same 
as  those  considered  by  that  court  in  an  elab- 
orate and  able  opinion  delivered  by  Judge 
Neil.  We  refer  to  that  opinion  far  a  state- 
ment and  discussion  of  those  questions.  It 
is  as  follows : 

'*This  biu'was  originally  filed  by  R.  L. 
Weakley  and  Mrs.  Sarah  C.  Page.  As  to  the 
latter  the  suit  was  dismissed  below  on  her 
own  motion,  and  subsequently  proceeded  in 
the  name  of  Mr.  Weakley  alone.  We  shall 
therefore  set  forth  such  allegations  as  were 
made  by  Mr.  Weakley,  ignoring  those  espe- 
cially referring  to  Mrs.  Page.  The  purpose 
of  the  bill  is  to  abate,  as  a  nuisance,  a  house 
of  ill  fame,  existing  in  close  proximity  to 
complainant's  property,  on  the  ground  of 
special  injury  to  the  complainant.  The  bill 
alleges  that  W.  W.  Page  owned  and  con- 
trolled a  block  of  buildings  on  the  comer  of 
Line  and  College  streets,  in  the  city  of  Nash- 
ville; that  the  first  floor  is  divided  into  three 
storerooms;  that  the  second  story  is  divided 
into  rooms  and  halls,  and  is  suitable  for 
residence  purposes.  It  is  further  alleged 
that  complainant  Weakley  owns  a  block  ad- 
joining the  property  of  Page  on  College 
street,  immediately  north  of  said  Page  build- 
ing, and  running  back  west,  with  that  build- 
ing, about  174  feet;  that  said  Weakley's 
building  fronts  on  College  street,  and  con- 
tains two  stories,  the  first  consisting  of 
three  buMness  houses  or  storerooms,  and  the 
second  cut  into  halls,  corridors,  rooms,  etc., 
with  the  necessary  stairways  for  ingress  and 
epfrpRs,  suitable  and  intended  for  residence 
purposes;  that  complainant  Weakley  also 
owns  a  block  of  three  two-story  buildings  on 
the  east  side  of  College  street,  and  fronting 
the  said  W.  W.  Page  property;  that  this 
property  also  contains  three  storerooms  on 
the  first  fioor,  and  residence  rooms  in  the 
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second  story.  It  is  further  allied  that  the 
rental  value  of  complainant  R.  L.  Weakley's 
said  block  of  two-story  brick  buildings  is 
about  $110  per  month.  It  is  further  alleged 
that  the  defendant  W.  W.  PAge,  a  short  time 
before  the  filing  of  the  bill,  had  put  the  de- 
fendant Mattie  Vaughn  in  possession  of  the 
second  story  of  his  block  of  buildings,  and 
that  she,  and  those  residing  with  her,  had 
occupied  his  property  for  one  or  more 
months  prior  to  the  filing  of  the  bill;  that 
Mattie  Vaughn  was  and  is  an  abandoned  and 
disreputable  woman,  and  her  character  as 
such  was  well  known  to  l^e  defendant  Page ; 
that  the  defendant  Mattie  Vaughn  has  had 
and  still  has  with  her,  in  said  second  story  of 
said  building,  ten  or  twelve  abandoned  wo- 
men, and  is  Uiere  conducting  a  bagnio,  which 
is  publicly  and  notoriously  frequented,  day 
and  night,  by  numbers  of  men  and  boys,  for 
immoral  purposes;  that  the  defendant  Mat- 
tie  Vaughn  and  the  women  with  her  are  en- 
gaged in  the  illegal  sale  of  intoxicating  li- 
quors on  the  premises,  and  that  drunkenness 
is  added  to  their  other  disturbing  practices; 
that  this  conduct  and  these  practices  are 
open,  public,  and  notorious,  and  the  reputa- 
tion of  the  place  is  widely  known,  and  that 
residents  in  the  locality  and  passers-by  are 
offended  and  disturbed,  and  the  rental  and 
money  value  of  complainant's  property  in 
that  locality  is  greatly  reduced  thereby; 
that  many  of  the  houses  in  the  inmiediate 
neighborhood,  and  especially  the  three  two- 
story  brick  buildings  on  the  west  side  of  Col- 
lege street  (complainant's  buildings),  were, 
at  the  time  the  bill  was  filed,  vacant,  and 
that  respectable  tenants  could  not  be  pro- 
cured on  account  of  the  proximity  of  the 
bagnio;  that  complainant  is  being  greatly 
damaged  by  the  loss  of  rents  and  deprecia- 
tion in  the  value  of  his  property  on  account 
of  this  nuisance,  and  is  subjected  to  further 
loss,  and  can  only  be  protected  against  ir- 
reparable injury  by  the  injunctive  aid  of 
the  court.  It  is  further  charged  that  it  is 
unlawful  to  let  premises  for  such  purposes; 
that  keeping  a  house  of  ill  fame  is  a  nui- 
sance, under  the  laws  of  this  state;  that  de- 
fendant Page  is  well  apprised  of  the  uses  be- 
ing made  of  said  premises,  and  knew  that 
they  would  be  so  used  before  he  made  the 
arrangement  with  his  codefendant,  *and 
connived,  and  continues  to  connive,  at  the 
same.'  It  is  further  charged  that  'the  pub- 
lic and  community  are  shocked  and  offended 
at  the  existence  of  said  resort  and  said  prem- 
ises, and  their  uses  are  both  a  private  and 
public  nuisance.'  There  is  also  an  allega- 
tion that  the  sounds  and  sights  attendant 
upon  the  occupation  of  the  Fage  premises 
by  defendant  Vaughn  and  the  women  with 
her  are  offensive,  disturbing,  and  humiliat- 
ing. The  substance  of  the  bill,  as  to  the  nui- 
sance, is  that  the  defendant  Mattie  Vaughn, 
with  the  connivance  of  Page,  the  owner  of 
the  premises,  is  conducting  a  house  of  ill 
fame,  with  several  lewd  and  abandoned  wo- 
men under  her  charge ;  that  the  house  is  pub- 
licly and  notoriously  frequented,  by  day  and 
by  night,  by  numbers  of  men  and  boys,  for 
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indulgence  in  lewd  and  immoral  practices; 
that  added  to  these  practices,  in  the  place 
referred  to,  is  that  of  drunkenness,  fostered 
by  the  illegal  sale  of  liquor  on  the  premises; 
that  the  place  is  widely  known ;  that  the  con- 
duct and  practices  of  the  house  are  open, 
public,  and  notorious;  that  there  are  attend- 
ant sights  and  sounds  which  are  disturbing, 
offensive,  and  humiliating  to  the  residents 
in  the  neighborhood  and  to  passers-by;  that, 
as  a  consequence,  complainant's  property  ad- 
joining and  near  by,  has  been  very  greatly 
damaged  in  its  rental  and  money  value,  and 
is  being  very  greatly  damaged  thereby,  and 
that  complainant  is  being  subjected  to  fur- 
ther loss,  and  can  only  be  protected  from 
irreparable  injury  by  the  injunctive  aid  of 
the  court;  that,  by  reason  of  such  nuisance, 
he  has  lost  valuable  tenants,  and  his  houses 
are  empty,  and  that  respectable  tenants  can- 
not be  procured  for  complainant's  buildings 
on  account  of  the  bagnio. 

*'The  facts  as  statS  in  the  bill  are  sub- 
stantially true  with  a  few  exceptions  which 
will  now  be  stated.  These  exceptions  are 
that  at  the  time  the  bill  was  filed,  while 
complainant's  houses  on  the  west  side  of  Col- 
lege street  were  vacant,  those  on  tne  east  side 
were  occupied,  but  at  a  greatly  reduced  rent; 
and,  further,  it  should  be  stated  that,  pend- 
ing the  suit,  most  of  complainant's  houses 
(all  but  one)  on  the  west  side  of  College 
street  were  occupied  by  tenants,  but  at 
greatly  reduced  rents.  These  tenants  went 
in  some  time  after  the  suit  was  begun.  An- 
other exception  that  must  be  made  is  that, 
while  defendant  Vaughn  did  not  occupy  the 
front  of  the  Page  building  until  about  one 
month  before  the  bill  was  filed,  she,  or  some 
other  woman  similarly  employed,  had  oc- 
cupied the  back  portion  of  that  building  for 
some  years. 

'The  facts  with  regard  to  the  nuisance 
appear  in  the  proof  with  more  detail  than  is 
stated  above,  and  it  is  proper  to  refer  to  this 
testimony,  which  we  shall  now  do. 

"The  witness  Klymon  says  that  the  wo- 
men leave  the  blinds  on  the  front  windows 
open,  and  can  be  seen  from  the  outside, 
naked,  in  their  rooms  with  men,  and  that 
conduct  of  this  kind  continues  from  about 
3  or  4  o'clock  in  the  afternoon  until  far  into 
the  night ;  that  men  come  and  go  in  crowds ; 
that  sometimes  there  are  as  many  as  10  or 
12  hacks  there.  Continuing  he  says:  'There 
is  a  good  deal  of  noise, — ^big  noise;  cursing 
and  obscene  language.  The  whole  Page  block 
upstairs  is  now  occupied  by  them.  They 
disturb  the  neighborhood  so  that  respectable 
people  cannot  sleep  and  rest  in  the  neighbor- 
hood, and  the  families  and  children  are  dis- 
turbed by  them.'  He  further  says  that, 
about  two  or  three  weeks  before  his  deposi- 
tion was  taken,  'women,  about  two  or  three 
o'clock  m  the  morning,  threw  a  great  many 
beer  bottles,  making  a  noise,  cursing,  and 
calling  vulgar  names,  that  could  be  heard 
blocks  away.  It  attracted  crowds  of  people, 
and  caused  much  disturbance  to  the  neigh- 
bors.' 

"J.  R.  Whitcley,  a  policeman,  says:  'We 
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went  to  this  house  twice,  about  the  first  or 
middle  of  1890,  for  the  purpose  of  quieting 
boisterous  conduct.'  That  when  he  got  there 
he  found  men  and  women  dancing  and  sing- 
ing; also  they  were  drinking,  and  talkii^ 
loud  and  hallooing;  and  he  threatened  to 
arrest  the  'whole  crowd'  if  they  did  not 
stop. 

"S.  Rosenfield  says:  They  cut  up;  laugh- 
ing, singing,  and  hallooing;  making  vulgar 
music;  cursing.  Have  seen  them  through 
the  windows  partly  undressed,  and  crowds 
of  men  going  there,  day  and  night.' 

"Mrs.  Jennie  Murray  says:  '1  have  seen 
the  women  who  occupy  this  building  sitting 
on  the  porch  which  runs  along  the  north 
side  of  the  Page  building,  exposing  their  per- 
sons, smoking  cigars,  playing  cards  with 
men,  laughing,  and  shouting,  and  usinff  vul- 
gar and  obscene  language;  calling  to  all  men 
they  see,  attracting  passing  men,  and  gen- 
erally conducting  themselves  indeed tly.' 

"F.  M.  Shuster  says:  'They  are  very 
noisy  at  night.  I  have  frequently  heard 
them  scream,  and  have  gotten  up  at  night  to 
learn  what  the  matter  was.  I  have  heard 
loud  sounds,  sometimes  like  the  slapping  of 
bare  skin,  with  loud  laughing,  etc.,  and  have 
seen  them  pass  the  window  naked,  in  view  of 
the  street.  Have  seen  a  great  many  men 
going  in  and  out  there.  Those  disturbances 
sometimes  occurred  as  late  as  2  in  the 
morning.', 

"Mrs.  Clara  Leubelsky  says:  'They  can 
be  seen  in  the  hallways  in  slight  garments, 
smoking  cigars,  and  cursing,  pulling,  and 
hauling  men,  trying  to  get  men  in.  I  have 
seen  them  naked  in  the  same  room  with  men. 
I  have  seen  men  embrace  them  when  in  this 
condition.  Men  come  to  the  place  at  all 
times  at  night,  driving  up  in  hacks,  singing 
and  using  vulgar  language,  which  is  heard 
and  repealed  and  used  back  at  them  by  the 
women.  I  have  seen  the  porter  going  into 
the  building  with  drinks  and  lunches.  I 
have  seen  drunken  men  go  up  there  often.' 
She  further  says:  'I  am  disturbed  all  night. 
You  would  think  the  whole  building  woula 
come  down.' 

"Mrs.  F.  Levy,  who  lives  in  Mr.  Weakley'a 
building  that  adjoins  the  Page  property, 
with  her  family  of  four  boys,  aged  respec- 
tively, 5,  10,  13,  and  16,  and  two  girls  aged 
18  and  11  respectively,  says  of  the  women  in 
the  Page  building:  'They  are  up  all  night, 
singing,  drinking,  cursing,  fighting,  throw- 
ing bottles,  going  undressed,  acting  indecent- 
ly with  men,  and  generally  debauching  the 
neighborhood, — making  the  whole  neighboi 
hockl  bad.'  This  witness  testifies  that  she 
first  lived  in  complainant's  building  in  the 
year  1894,  beginning  on  the  18th  of  Sep- 
tember, and  remaining  four  months,  but 
moved  away  because  of  the  inmates  of  the 
Page  building, — ^in  the  back  part  of  it,  up- 
stairs; that  she  then  lived  in  the  upstairs 
portion  ot  complainant's  building,  but 
since  she  returned  occupies  a  ro<Mn  in  the 
front  part  and  downstairs;  that  when  she 
returned  none  of  these  abandoned  women 
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were  in  the  front  part  of  the  Page  buildingj 
but  moved  in  a  month  or  two  afterwards. 

''The  weight  of  the  proof  is  that  the  pres- 
ence of  this  house,  with  conduct  such  as  we 
have  detailed,  very  materially  injures  the 
rental  value  of  property  in  the  neighborhood, 
though  there  is  testimony  to  the  effect  that 
these  poor  creatures  pay  higher  rent  than 
anybody  else,  and  that  Uieir  proximity  fur- 
nishes trade  to  the  small  dealers  who  occupy 
that  locality.  However,  the  testimony  of 
the  best  informed  shows  that  it  inflicts 
serious  injury  upon  the  value  of  adjoining 
property  and  property  near  by.  As  to  Mr. 
Weakley's  property,  while  it  is  now  partially 
occupied  (one  room  downstairs  by  Mrs.  Levy 
as  a  grocery  store,  and  three  rooms  upstairs 
by  Mrs.  Cohen  for  residence  purposes,  and 
also  one  room  downstairs  by  her  as  a  gro- 
cery store,  only  one  store  being  still  va- 
cant), yet  the  complainant  has  suffered 
seriously  in  the  value  of  his  property  in  the 
way  of  depreciation  of  rents.  He  says  in 
his  deposition:  'A  great  many  people  hav< 
refused  to  rent  from  roe  because  my  property 
adjoins  Page's  property.  I  take  people 
down  there  to  see  the  property,  and  as  soon 
as  they  see  how  the  upper  part  of  this  [Page] 
property  is  occupied  they  won't  rent.  I  took 
a  gentleman  down  there  on  one  occasion  to 
inspect  my  houses,  he  desiring  to  rent  one 
of  them,  and,  after  going  through,,  he  ob- 
served some  women  in  scant  clothing,  un- 
dressed, in  these  apartments,  and  he  im- 
mediately declined  to  rent,  on  the  ground 
that  he  could  not  live  near  such  people.  This 
same  thing  has  happened  on  other  occasions, 
all  of  which  I  cannot  recall. 

"  *Q.  Has  this  fact  affected  the  rental  of 
your  property? 

**  *A.  Put  it  down  to  nothing.  When  this 
property,  where  the  women  now  are  [Page's 
property],  was  occupied  by  the  Louisville  & 
Nashville  Railroad  Company's  office,  several 
yoars  ago,  I  got  $900  a  year  for  the  large 
brick  on  the  west  side.  Now,  since  these  wo- 
men have  come  in  there,  I  get  $10  per  month 
for  the  big  brick,  and  $12  per  month  for  the 
other  two  houses,  one  of  which  is  not  rented. 

'•  *Q.  What  about  the  property  on  the  oth- 
er side  of  the  street  T 

"  'A.  It  has  been  affected  some,  too.  I 
got  $900  for  the  comer  of  Locust  and  Col- 
lege, and  $25  a  month  for  the  middle  house, 
nnd  $25  for  the  house  just  adjoining  Link's. 
1  now,  and  since  the  railroad  moved  out  and 
this  occupation  began,  only  get  $600  a  year 
for  the  comer,  and  less  for  the  other  two 
buildings.' 

"Some  effort  is  made  to  show  that  Mr. 
Weakley  himself  rented  his  buildings  to  dis- 
reputable characters.  It  is  proved  that 
some  five  years  before  the  bill  was  filed, 
when  this  property  was  owned  by  a  brother 
of  the  complainant,  since  deceased,  such 
characters  were  allowed  in  these  buildings, 
or  some  of  them.  Since  the  complainant 
has  owned  the  property  he  has  steadily  re- 
fused to  rent  to  such  people.  It  is  true  that 
soon  after  this  suit  was  begun  a  Madam 
Breeson,  a  dissolute  Frenchwoman,  rented 
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one  of  the  two  rooms  under  pretext  of  open- 
ing a  cigar  stand,  but  really  used  it  for  im- 
moral purposes.  As  soon  as  the  complainant 
discovered  it«  he  had  her  ejected  from  the 
building  by  legal  process.  It  is  also  true 
that,  for  a  time,  one  Tom  Payne,  who  seems, 
from  the  proof,  to  have  a  very  bad  reputa- 
tion, ran  a  saloon  in  complainant's  property 
on  the  opposite  side  of  the  street, — that  is, 
on  the  east  side  of  College  street, — but  com- 
plainant also  refused  to  rent  to  him  when  he 
discovered  the  character  of  the  house.  The 
proof  fails  to  attach  any  blame  to  the  com- 
plainant in  the  particulars  referred  to. 

"It  is  also  insisted  by  the  defendants — an 
important  point — that  the  whole  neighbor^ 
hood  is  bad,  and  that  for  that  reason  com- 
plainant's property  could  not  be  injured  by 
the  character  of  the  occupants  in  the  uppen 
story  of  the  Page  building.  The  proof  shows 
pretty  clearly  that  Locust  street,  which  runs 
into  College  nearly  opposite  the  Page  build- 
ing, is  occupied  principally  by  people  of  dis- 
reputable character;  also  that  Gay  street^ 
the  next  street  to  Line,  is  occupied  by  people 
of  the  same  reputation;  and  also  the  alley 
leading  from  Gay  to  Line.  But  the  proof 
fails  to  show  such  a  character  for  College 
street  from  Line  to  the  railroad.  North- 
ward the  character  of  the  street  is  very  bad. 
As  to  Line  street  from  College  to  Cherry, 
the  proof  is  conflicting  to  such  an  extent  that 
we  are  unable  to  determine  how  the  fact  is 
beyond  the  Page  house,  except  that  there  are 
two  houses  of  this  character  on  the  street 
besides  the  Page  house.  Take  it  altogether, 
the  neighborhood  is  unsavory.  This,  how- 
ever, does  not  apply  to  College  street  from 
Line  to  the  railroad  crossing.  It  should  be 
noted  that  the  rear  part  of  the  Page  build- 
ing, fronting  north,  overlooks  the  rear  yard 
of  the  Weakley  property,  used  by  families 
living  over  the  Weakley  stores,  and  that  run- 
ning along  this  Page  building  on  that  side  is 
a  porch  upstairs,  and  numerous  windows 
opening  onto  the  porch.  It  should  also  be 
noted  that  on  the  southern  and  eastern  side 
of  the  Page  building,  upstairs,  there  are  nu- 
merous windows  opening  on  the  street. 

"In  r^ard  to  the  statement  in  the  bill 
that  Mr.  Page  was  aware  of  the  character 
of  the  use  to  which  his  building  was  put,  we 
think  it  proper  to  say  that  we  base  our  find- 
ing that  the  charge  is  true  on  the  ground 
that  he  must  be  presumed  to  know  the  use 
to  which  his  building  is  put ;  and  also  on  the 
proof  which  shows  that  he  gave  his  personal 
check  for  $1,028  to  a  furniture  establish- 
ment in  the  city  to  fit  up  this  house,  as 
shown  by  the  testimony  of  C.  G.  Finney; 
and,  further,  on  the  fact  that  he  has  not  de- 
posed as  a  witness  in  this  case  to  deny  the 
grave  charges  made  in  the  bill  or  in  the  tes- 
timony of  Mr.  Finney. 

"We  shall  now  consider  the  legal  rules 
that  govern  the  controversy. 

"First.  The  jurisdiction  of  a  court  of 
equity  to  abate  nuisances  is  clear  in  Tennes- 
see. In  Breto  v.  Van  Dema/ny  6  Heisk.  433, 
*fc40,  it  is  said  that  a  court  of  equity  has  ju- 
risdiction, upon  the  ground  of  ito  ability  to 
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give  a  more  complete  and  perfect  remedy 
than  is  attainable  at  law,  to  prevent  by  in- 
junction such  nuisances  as  are  threatened, 
as  well  as  to  abate  those  already  existing. 
'The  grounds  of  jurisdiction/  says  the  court, 
*are  the  restraining  of  irreparable  mischief, 
suppressing  oppressive  and  interminable 
litigation,  or  preventing  multiplicity  of  suits, 
or  where  the  mischief,  from  the  contin- 
uance or  permanent  character,  must  occa- 
sion a  constantly  recurring  grievance,  which 
cannot  be  prevented  otherwise  than  by  in- 
junction.' In  the  case  of  Laasater  v.  Oar- 
rett,  4  Baxt.  368,  370,  after  quoting  the 
above  language,  the  court  says  ( in  that  case 
the  question  under  consideration  was 
whether  a  milldam  was  a  nuisance) :  'It  is 
clear  that,  if  the  dam  in  question  has  per- 
manently destroyed  the  health  of  the  com- 
plainants, or  persons  occupying  their  prem- 
ises, this  would  be  a  constantly  recurring 
grievance  and  injury,  not  to  be  compensated 
in  damages,  and  a  proper  case  for  a  court  of 
chancery  to  interpose  and  compel  an  abate- 
ment of  the  nuisance;  and  we  are  of  the 
opinion  that  the  act  of  1851-62  (Code,  § 
8403),  which  authorizes  courts  of  law  to 
abate  nuisances,  where  the  fact  of  nuisance 
is  found  in  a  civil  action,  does  not  take  away 
the  jurisdiction  of  a  court  of  chancery.  The 
question  is.  In  what  cases  and  under  what 
circumstances  is  the  jurisdiction  exercised  T 
Judge  Story  lays  down  the  rule  that  "in 
all  cases  of  this  sort,  if  the  right  be  doubt- 
ful, the  court  will  direct  it  to  be  tried  at  law, 
and  will,  in  the  meantime,  restrain  all  in- 
jurious proceedings,  and,  when  the  right  is 
fully  established,  a  perpetual  injunction  will 
be  decreed." '  In  Vaughn  v.  Iaw,  1  Humph. 
134,  it  is  said:  'In  a  case  where  the  right  is 
clear,  and  the  existence  of  the  nuisance  man- 
ifest, and  the  injury  is  of  a  character  that 
cannot  be  compensated  in  damages,  a  court 
of  chancery  interposes  to  prevent  the  mis- 
chief. In  such  a  case,  a  trial  at  law  is  not 
necessary  in  order  to  give  [the  court]  juris- 
diction.' In  Claok  v.  White,  2  Swan,  640, 
544,  545,  the  court  says:  'The  rule  is  well 
and  truly  stated  in  Vaughn  v.  Law.  .  .  . 
If  the  fact  of  nuisance  manifestly  appear 
from  certain  and  reliable  proofs  we  see  no 
reason  why  it  should  be  first  established  in 
a  court  of  law,  if  that  be  the  only  objection.' 
To  the  same  effect,  see  Philips  v.  Stocket,  1 
Overt.  200;  Wall  v.  Cloud,  3  Humph.  182; 
Kirkman  v.  Handy,  11  Humph.  407,  54  Am. 
Dec.  46;  Naff  v.  Martin,  2  Tenn.  Cas.  451; 
Caldwell  v.  Knott,  10  Yerg.  210. 

"Second.  The  facts  stated  make  out  a 
case  of  nuisance  clearly.  It  is  declared  in 
the  Code:  'Houses  of  ill  fame  kept  for  the 
purposes  of  prostitution  and  lewdness, 
gambling  houses,  or  houses  where  drunken- 
ness, quarreling,  or  fighting  or  breaches  of 
the  peace  are  carried  on,  or  permitted  to  the 
disturbance  of  others,  are  nuisances  also.' 
Shannon's  Code,  §  0870.  So,  under  the  gen- 
eral law,  the  keeping  of  a  house  of  ill  fame 
is  such  a  nuisance  as  may  be  relieved  against 
in  equity,  at  the  suit  of  adjacent  property 
owners  who  are  injured  thereby.  The  fol- 
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lowing  citations  of  authority  are  in  point: 
2  High,  Inj.  2d  ed.  9§  772,  773,  779,  780,  782. 
In  the  last  section  it  is  said:  'The  general 
principles  of  equity,  with  regard  to  nui- 
sances and  their  restraint,  apply  to  houses  of 
ill  fame ;  and  the  continuance  of  such  houses 
may  be  restrained  upon  a  bill  filed  by  pri' 
VHte  persons,  alleging  that  the  close  proximi- 
ty of  such  nuisance  to  their  private  residence 
deprives  them  of  the  comfortable  enjoyment 
of  their  property,  and  greatly  diminishes  iU 
value.'  The  section  just  quoted  refers  for 
authority  to  Hamilton  v.  Whitridge,  11  Md. 
128,  69  Am.  Dec.  184.  Counsel  for  complain* 
ant  also  refer  to  the  cases  of  Anderson  v. 
Doty,  33  Hun,  160,  and  Cranford  r.  Tyrrell, 
128  N.  Y.  341.  28  N.  E.  614,  as  sustaining  the 
same  view.  We  shall  have  occasion  to  refer 
to  these  cases  later  on. 

"Third,  Of  course,  a  house  of  ill  fame  is  a 
public  nuisance.  This  being  true,  it  is  in* 
sisted  by  the  defendants  that  no  private  citi* 
zen  can  bring  a  bill  to  restrain  such  a  nui- 
sance, or  any  other  public  nuisance,  unless 
the  complainant  can  show  some  injury  of  a 
serious  nature  to  himself  different  and  apart 
from  the  general  injury  to  the  public;  and, 
to  support  this  proposition,  the  defendants 
cite  the  following  authorities,  which  sustain 
the  point:  Bigelow  v.  Hartford  Bridge  Co. 
14  Conn.  566,  36  Am.  Dec.  602 ;  Hinchman  v. 
Paterson  Horse  R.  Co,  17  N.  J.  Eq.  76,  85 
Am.  Dec  262;  Shed  v.  Hawthorne,  3  Neb. 
170;  Allen  v.  Monmouth  County  Freehold- 
ers, 13  N.  J.  Eq.  68;  also,  High,  Inj.  91  762, 
769. 

"Fourth.  It  remains  to  be  settled  whether 
the  facts  stated  make  such  a  case  of  special 
and  peculiar  injury  to  the  complainant  as 
will  entitle  him  to  maintain  the  bill.  In  the 
case  of  Hamilton  v.  Whitridge,  11  Md.  128, 
69  Am.  Dec.  184,  an  injunction  was  granted 
upon  a  bill  stating  that  the  appellees  were 
owners  of  property  in  the  city  of  Baltimore, 
in  the  immediate  vicinity  of  a  house  which 
the  appellant  had  purchased,  and  to  which 
she  intended  to  moVe,  for  the  purpose  of 
keeping  a  house  of  ill  fame,  in  which  busi- 
ness she  had  been  for  a  long  time,  and  was 
then,  engaged.  The  bill  charged,  also,  that, 
in  addition  to  the  wrong  and  injury  inflicted 
upon  them  in  common  with  other  citizens  of 
that  city  by  the  occupants  of  the  premises 
for  the  unlawful  and  immoral  purposes  com- 
plained of,  'the  complainants  will  be  espe- 
cially wronu^  and  injured,  inasmuch  as 
they  will  be  deprived  of  the  comfortable  en* 
joyment  of  their  property,  and  that  it  will 
be  greatly  depreciated  and  lessened  in  value 
by  the  close  proximity  of  their  said  property 
to  the  premises  in  which  it  is  charged  that 
the  defendant  is  about  to  open  a  bawdy 
house.'  The  court  found  that  it  was  true 
that  the  appellant  was  about  to  open  such  a 
house  on  the  property  in  question,  and  said: 
'We  are  constrained,  therefore,  to  consider 
the  appellant  as  a  person  about  to  open  the 
premises  as  a  house  of  ill  fame,  and  the  prom- 
inent question  for  decision  is ,  whether  the 
jurisdiction  of  courts  of  equity  embraces  the 
prohibition  of  such  public  nuisances,  where 
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the  oomplaint  is  thafc  they  will,  by  reason  of 
their  dose  proximity,  deprive  other  persons 
of  the  comfortable  enjoyment  of  their  prop- 
erty, and  greatly  depreciate  and  lessen  its 
value.'  The  question  was  decided  in  the  af- 
firmativet  After  referring  to  the  general 
principle  that  the  complainant  must  show 
some  special  injury  to  himself,  and  to  cases 
where  the  physical  senses  were  offended, — as, 
for  instance,  where  the  ringing  of  church 
bells  was  enjoined,  when  the  noise  thereby 
created  disturbed  the  plaintiff  and  his  fami- 
ly,— ^the  court  said:  'But  the  appellant's 
counsel  suggested  that  a  distinction  should 
be  taken  between  the  cases  relied  on  in  sup- 
port of  this  power  and  the  present,  because 
here  the  object  is  to  prevent  what  is  offensive 
to  the  moral  sense  We  need  not  inquire 
how  far  this  jurisdiction  can  be  defended 
on  grounds  of  morality  and  to  preserve  the 
decencies  of  life  from  gross  violation.  The 
case  does  not  require  this.  But  it  would  be 
strange,  indeed,  if  when  the  court's  powers 
are  invoked  for  the  protection  and  enjoy- 
ment of  property,  and  may  be  rightfully  ex- 
ercised for  that  purpose,  its  arm  should  be 
paralyzed  by  the  mere  circumstance  that,  in 
the  exercise  of  this  jurisdiction,  it  might 
incidentallv  be  performing  the  functions 
of  a  moral  censor,  by  suppressing  a  shock- 
ing vice  denounced  by  the  law  and  ame- 
nable to  its  penalties  from  the  earliest  times. 
And  if,  as  the  authorities  show,  the  court 
may  interfere  where  the  physical  senses  are 
offended,  the  comfort  of  life  destroyed,  or 
health  impaired,  these  alone  being  the  luisis 
of  the  jurisdiction,  the  present  complainants, 
presenting,  as  they  do,  a  case  otherwise  en- 
titling them  to  relief,  should  not  be  disap- 
pointed merely  because  the  effect  of  the  pro- 
cess will  be  to  protect  their  families  from  the 
moral  taint  of  such  an  establishment  as  the 

*  appellant  proposes  to  open  in  their  immedi- 
ate vicinity.'  This  case  was  decided  in  1857 
and,  as  wiU  be  observed,  the  establishment  of 
%  nuisance  was  restrained  because  it  threat- 
ened injury  to  adjacent  property  owners.  In 
the  case  of  Anderson  v.  Doty  (decided  by  the 
supreme  court  of  New  York  in  1884)  33  Hun, 
100,  it  was  said  that  Hamilton  v.  Whitridge 
might  possibly  be  sustained  as  an  exercise  of 
the  power  of  a  court  of  equity  to  prevent  the 
erection  of  a  nuisance,  but  not  to  abate  a 
nuisance,  which  could  only  be  abated  by  a 
judgment  of  the  criminal  court.  In  Ander- 
son V.  Doty  the  nuisance  was  said  to  consist 
merely  in  the  fact  that  the  defendant's  house 
was  a  house  of  ill  fame,  kept  as  a  dwelling 
place  for  prostitutes,  and  a  resort  for  lewd 
men  and  women,  for  lewd  purposes,  and  as  a 
bawdy  house.  The  court  said  there  was  no 
allegation  of  any  noise  or  of  any  physical 
discomfort  or  tangible  injury  to  the  persons 
of  the  occupants  of  plaintiff's  house,  or  to  the 
property,  but  the  injury  complained  of  was 

,  entirely  consequential  in  its  nature,  arising 
from  the  fact  that  decent  people  will  avoid 
such  places,  however  quietly  conducted,  be- 
cause of  the  consequences  they  apprehend 
may  occur,  although  such  apprehension  may 
never  be  realized.  The  defendant's  counsel 
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based  his  motion  to  vacate  the  injunction 
upon  the  gprounds  that  a  private  action  would 
not  lie  to  restrain  a  public  nuisance,  unless 
the  plaintiff  should  suffer  an  injury  by  it  to 
his  person  or  property  different  in  character 
from  that  common  to  all  citizens,  and,  fur- 
ther, that  the  particular  injury  must  be  some 
physical  discomfort  or  physical  injury  to  the 
property.  The  court  sustained  this  view  of 
the  matter,  saying:  *In  this  case  there  are 
alleged  no  offensive  sights  or  sounds  from 
defendant's  house,  but  the  injury  is  cajised 
because  the  existence  of  the  nuisance  gives 
the  neighborhood  a  bad  name.  I  do  not  think 
this  is  sufficient  injury  to  plaintiff  to  enable 
him  to  maintain  this  action.'  The  court  also 
said  that  it  was  of  opinion  that  courts  of 
equity  were  not  proper  tribunals  to  deal  with 
the  matter^  but  that  it  should  be  left  to  the 
criminal  courts.  There  was  a  strong  dissent- 
ing opinion  by  one  of  the  judges.  In  the  later 
case  of  Cranford  v.  Tyrrell  (decided  by  the 
court  of  appeals  of  that  state  in  1891 )  128  N. 
Y.  341,  28  N.  E.  614,  a  different  view  was 
taken,  so  far  as  the  last  point  mentioned  in 
Ander.^on  v.  Doty  is  concerned,  and  the  prop- 
osition established  that  an  injunction  will  lie 
to  restrain  a  defendant  from  keeping  a  house 
of  ill  fame,  and  from  using  his  premises  for 
such  a  purp>ose,  where  the  persons  occupying 
such  premises  act  in  a  noisy  and  boisterous 
manner,  and  make  indecent  exposures  of  their 
persons.  In  that  case  the  action  was  brought 
to  prevent  the  defendant  from  keeping  a  house 
of  ill  fame,  and  from  using  the  premises  for 
such  purpose,  and  to  recover  damages  for 
injuries  sustained.  The  trial  court  found  the 
facts  to  be  that  the  house,  as  maintained  by 
defendant,  was  a  resort  for  prostitutes  and 
licentious  men,  and  that  the  persons  occupy- 
ing the  rooms  acted  in  a  boisterous  and  noisy 
manner,  and  indecently  exposed  their  persons 
at  the  windows,  'whereby  the  use  and  occupa- 
tion of  the  plaintiff's  premises  have  been  in- 
terfered with  and  rendered  uncomfortable, 
and  whereby  the  occupants  of  plaintiff's  prem- 
ises have  been  annoyed  and  seriously  dis- 
turbed.' The  court  held  that  this  made  out  a 
sufficient  case  for  interference  by  injunction 
at  the  suit  of  a  property  owner.  In  discuss- 
ing the  question,  the  court  said  that  the  mere 
fact  of  a  business  being  carried  on  which 
may  be  shown  to  be  immoral,  and  therefore 
prejudicial  to  the  character  of  the  neighbor- 
hood, furnishes,  of  itself,  no  ground  for  equi- 
table interference  at  the  suit  of  a  private 
person;  and,  though  the  use  of  the  property 
might  be  imlawful  or  unreasonable,  imless 
special  damage  should  be  claimed,  a  neighbor 
ing  property  owner  could  not  base  thereupon 
any  private  right  of  action ;  that  it  would  be 
for  the  public  authorities,  acting  in  the  com- 
mon interest,  to  interfere  for  the  suppression 
of  the  common  nuisance;  but  that  if  com- 
plainant in  such  private  action  could  show  a 
special  damage,  by  which  the  l^itimate  use 
of  the  adjoining  property  was  interfered 
with,  or  its  occupation  rendered  unfit  or  un- 
comfortable, the  action  would  lie,  and  the 
fact  that  the  perpetrator  of  the  nuisance 
would  be  amenable  to  the  criminal  law  would 
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be  no  answer  to  an  action  against  him  by  a 
private  person  to  recover  for  the  injury  sus- 
tained, and  for  an  injunction  against  the 
continued  use  of  his  property  or  premises  in 
such  a  manner.  In  closing  the  opinion  the 
court  said:  'In  the  present  case,  the  inde- 
cent conduct  of  the  occupants  of  the  defend- 
ant's house,  and  the  noise  therefrom,  inas- 
much as  they  rendered  the  plaintiff's  house 
unfit  for  comfortable  or  respectable  occupa- 
tion, and  unfit  for  the  purposes  it  was  in- 
tended for,  were  facts  which  constituted  a 
nuisance,  and  were  sufficient  grounds  for  the 
maintennuce  of  the  action.  If  it  was  a  nui- 
sance which  affected  the  general  neighbor- 
hood, and  was  the  subject  of  an  indictment 
for  its  unlawful  and  immoral  features,  the 
plaintiffs  were  none  the  less  entitled  to  their 
action  for  any  injuries  sustained,  and  to 
their  equitable  right  to  have  its  continuance 
restrained.'  This  opinion,  being  later  than 
Anderson  v.  Doty,  and  by  a  court  of  higher 
authorit3%  '^^^  supported  by  stronger  rear 
sons,  discredits  that  case  in  so  far  as  it  was 
based  on  the  ground  that  a  court  of  equity 
rould  not  properly  dispose  of  such  a  matter, 
because  the  nuisance  might  be  made  the  sub- 
ject of  an  indictment  in  a  criminal  court. 
In  fact  the  authorities  are  overwhelmingly 
against  Anderson  v.  Doty  on  this  point.  'In 
regard  to  public  nuisances,'  says  Judge 
Story,  'the  jurisdiction  of  courts  of  equity 
Reems  to  be  of  a  very  ancient  date,  and  has 
been  distinctly  traced  back  to  the  reign  of 
Queen  Elizabeth.  ...  In  cases  of  pub- 
lic nuisances,  ...  an  indictment  lies  to 
abate  thcnt  and  to  punish  the  offender.  But 
an  information  also  lies  in  equity  to  redress 
the  grievance,  by  way  of  injunction.*  Story, 
Eq.  Jur.  §§  021,  923.  And  again:  'In  mod- 
ern times,  courts  of  law  frequently  interfere 
and  grant  a  remedy,  under  circumstances  in 
which  it  would  certainly  have  been  denied 
in  earlier  periods.  And  sometimes  the  legis- 
lature, by  express  enactments,  has  conferred 
on  courts  of  law  the  same  remedial  faculty 
which  belongs  to  courts  of  equity.  .  .  . 
In  neither  case,  if  the  courts  of  equity  origi- 
nally obtained  and  exercised  jurisdiction,  is 
that  jurisdiction  overturned  or  impaired  by 
this  change  of  the  authority  at  law  in  regard 
to  legislative  enactments;  for,  unless  there 
are  prohibitory  or  restrictive  words  used,  the 
uniform  interpretation  is  that  they  confer 
concurrent,  and  not  exclusive,  remedial  au- 
thority.' Story,  Eq.  Jur.  9  80.  So,  where 
the  wrongful  flowage  of  a  meadow  by  a  mill 
pond  13  made  a  criminal  offense,  punishable 
on  indictment  by  fine  and  imprisonment,  this 
does  not  take  away  the  specific  relief  by  a 
bill  in  equity  by  injunction.  Wells  v.  Pierce, 
27  N.  H.  503,  512;  613;  Alden  v.  Oibson,  63 
N.  H.  12.  So  in  f^tate  v.  Crawford,  28  Kan. 
72G.  42  Am. Rep.  182  (an  action  to  abate  a  li- 
quor saloon,  declared  by  a  statute  to  be  a 
common  nuisance),  the  court  said  (pp.  735, 
736,  Am.  Rep.  pp.  187,  188)  :  'While  it  is 
unquestionably  true  that  the  keeping  of  the 
saloon  in  Question  is  a  criminal  offense,  and 
its  operation  involves  the  commission  of 
many  criminal  offenses,  yet  we  cannot  think 
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that  these  facts  can  possibly  take  away  any 
of  the  jurisdiction  which  courts  of  equity 
might  otherwise  exercise.  It  would  seem  to 
us  that  all  sound  reason  and  the  great 
weight  of  authority  is  against  the  objection. 
.  .  .  At  common  law  all  public  lauisances 
were  public  offences;  and,  if  the  proposition 
is  sound  that  no  nuisances  can  be  enjoined 
except  such  as  are  not  public  offenses,  then, 
where  the  common  law  has  full  force,  no 
public  nuisance  could  ever  be  enjoined.'  In 
the  case  of  Littleton  v.  Fritg,  65  Iowa,  488, 
54  Am.  Ren.  19,  22  N.  W.  641,  the  supreme 
court  of  tnat  tsate  uesd  the  following  lan- 
guage on  the  general  subject:  'One  main- 
taining a  nuisance  may  not  only  be  punished 
in  a  criminal  proceeding,  but  a  civil  action 
at  law  to  recover  damages  in  a  proper  case, 
and  an  action  in  equity  to  restrain  the  nui* 
sance,  may  be  prosecuted  against  him. 
.  .  .  The  defendant,  in  order  to  succeed 
in  the  defense  that  the  proceeding  by  injunc- 
tion is  an  attempt  to  enforce  a  criminal  law 
Ji)y  civil  process,  demands,  in  effect,  that  the 
courts  must  establish  the  principle  that,  be- 
cause the  nuisance  complained  of  is  a  crime, 
it  is  entitled  to  favor  and  protection  in  a 
court  of  equity.  .  .  .  There  are  many 
adjudged  cases  which  expressly  hold  that  the 
fact  that  a  nuisance  is  a  crime,  and  punish- 
able as  such,  does  not  deprive  equity  of  its 
jurisdiction  to  restrain  and  abate  it  by  in- 
junction.' See  also  Carleton  v.  Rugg,  149 
Mass.  550,  5  L.  R.  A.  193,  22  N.  E.  55;  Atty. 
Oen.  ew  rel.  Citizens  of  Raleigh  v.  Hunter, 
16  N.  C.  (1  Dev.  Eq.)  12;  People  v.  St. 
Louis,  10  111.  351,  307,  48  Am.  Dec.  339; 
Ewell  V.  Greenwood,  26  Iowa,  377 ;  Minke  v. 
Hopeman,  87  111.  450,  453,  454,  29  Am.  Rep. 
63.  Of  course,  as  already  stated,  before  a 
private  person  can  proceed,  he  must  show 
some  special  injury  to  his  person  or  prop- 
erty; and.  further,  it  is  true  that,  where  the 
proceeding  in  equity  is  based  merely  on  the 
ground  that  the  nuisance  is  a  public  one,  the 
proper  proceeding  is  by  information  by  the 
attorney  general.  Newark  Aqueduct  Board 
V.  Passaic,  45  N.  J.  E<j.  393,  18  Atl.  106; 
Georgetown  v.  Alexandria  Canal  Co.  12  Pet. 
91,  98,  9  L.  ed.  1012,  1015.  As  to  the  limits 
of  this  latter  power  we  are  not  now  con- 
cerned, but  cite  the  last  two  cases  merely  up- 
on the  point  that  equity  is  not  deprived  of 
its  jurisdiction  to  abate  nuisances,  either 
public  or  private,  by  the  fact  that  the  perpe- 
trators of  such  nuisance  are  also  amenable 
to  the  criminal  court. 

"Applying  the  above  principles  to  the  case 
in  hand,  we  are  of  opinion  that  the  chan- 
cery court  had  jurisdiction  to  abate  this  nui- 
sance and  should  have  done  so.  That  it  is  h 
nuisance  by  statute  (Shannon's  Code,  $ 
6870)  and  at  conxmon  law  (Bacon,  Abr.  title, 
Nuisance  [A])  is  undoubted.  That  the  in- 
mates of  this  house  were  very  noisy  and  bois- 
terous, and  were  constantly  guilty  of  the  ex- 
posure of  their  persons  at  the  windows  of  the 
house  and  outside  porches,  within  view  of 
the  adjoining  houses,  including  that  of  the 
complainant,  is  established  by  the  facts 
above    found.    That  complainant  has  also 
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•uffered  injury  special  to  himself,  in  the 
great  deterioration  of  his  rents  on  account  of 
this  nuisance,  and  that  his  buildings,  fitted 
up,  not  only  for  business  houses,  but  also  for 
the  occupation  of  families  in  the  upper  sto- 
ries of  them,  have  also  been  very  greatly  im- 
paired for  comfortable  enjoyment  and  occu- 
pation by  decent  people,  and  that  the  com- 
plainant is  thereby  especially  and  particu- 
larly injured  in  the  use  of  his  property  by 
the  existence  and  maintenance  of  this  nui- 
sance, is  also  shown  by  the  facts  found.  It 
is  urged,  in  behalf  of  the  defendants,  that 
the  complainant  does  not  himself  live  in 
either  one  of  his  houses  on  College  street,  but 
in  a  distant  part  of  the  city.  This  is  true, 
but  immaterial.  The  complainant  had  not 
only  the  right  to  use  the  lower  floor  of  his 
buildings  for  stores,  but  an  equal  right  to 
use  the  upper  floors  or  stories  as  dwellings 
for  those  who  might  occupy  the  store-rooms 
or  for  others.  The  defendants,  by  maintain- 
ing this  nuisance,  had  no  right  to  impair  the 
complainant's  use  of  his  property  for  either 
of  these  lawful  purposes.  We  think  there  is 
no  force  whatever  in  the  point  that  the  com- 
plainant himself  must  dwell  in  the  adjacent 
property.  There  seems  to  us  to  be  no  reason 
in  the  distinction.  If  he  has  the  right  to 
protect  his  own  dwelling,  he  has  also  the 
right  to  protect  that  of  his  tenants  and  hence 
his  property  intended  for  tenants.  If  this 
were  not  true,  while  the  tenants  could  al- 
ways protect  themselves  by  moving  away, 
the  landlord  would  be  compelled  to  see  his 
property  go  to  ruin,  while  the  court  of  equity 
would  be  powerless  to  help  him.  We  have 
already  shown  that,  with  regard  to  both  pub- 
lic and  private  nuisances,  where  an  individ- 
ual is  affected  seriously  thereby,  the  juris- 
diction of  the  court  of  equity  is  ample  to  af- 
ford him  relief  by  injunction.  To  recur, 
then,  to  the  thought  we  were  considering  a 
moment  ago,  we  say  there  is  no  sound  dis- 
tinction in  applying  the  relief  which  equity 
affords,^  to  say  that  it  will  be  given  for  the 
protection  of  a  man's  individual  dwelling, 
but  not  for  a  house  which  he  intends  as  a 
dwelling  for  his  tenants,  and  which  is  de- 
voted to  that  purpose.  Nor,  indeed,  do  we 
think  that  the  relief  could  be  confined  mere- 
ly to  dwellings.  While  it  may  be  true,  as 
stated  in  S  709, 1  High,  Inj.,  that  'an  injunc- 
tion will  therefore  be  withheld  against  the 
perpetration  .  .  .  [of  a  nuisance]  pro* 
hibited  by  public  statute,  the  only  ground 
urged  for  the  relief  being  diminution  of  the 
profits  of  a  trade  or  business  pursued  by  com- 
plainant in  common  with  others,'  it  is  not 
true  that  equity  would  deny  relief  to  one  who 
is  deprived  of  the  comfortable  enjoyment  of 
his  property,  and  which  property  is  greatly 
diminished  in  value,  by  renson  of  a  nuisance 
maintained  on  neighboring  property,  even 
though  the  property  injured  is  used  only  for 
business  purposes.  Of  course,  a  court  of 
equity  would  find  an  injury  to  exist,  and 
grant  relief,  under  much  slighter  circum- 
stances in  favor  of  a  dwelling  than  in  favor 
of  a  busiuess  house.  The  distinction  is  dic- 
tated by  the  difl'erent  uses  to  which  the  prop- 
40  L.  R.  A. 


erty  is  put.  We  think,  however,  such  noise 
and  such  indecent  exhibitions  as  this  proof 
shows  would  be  intolerable,  even  to  the  own* 
ers  and  occupiers  of  business  houses,  special 
injury  being  the  true  ground  of  relief,  and 
that  being  shown  in  this  case  as  to  both  stores 
and  dwelling  rooms. 

"On  the  grounds  stated,  we  are  of  opinion 
that  the  chancellor  was  in  error  in  dismiss- 
ing the  bill.  A  'Iccree  should  have  been  en- 
tered by  the  chancellor  ordering  the  nuisance 
to  be  abated,  and  the  injunction  against  its 
maintenance  should  be  made  perpetual. 
The  cause  will  l)e  remanded  to  the  chancery 
court,  to  the  end  that  the  proper  decrees  may 
be  entered  n bating  the  nuisance  and  making 
the  injunction  perpetual.  The  defendants 
will  pay  the  costs  of  this  court  and  of  the 
court  below  accrued  up  to  the  present  time. 
Further  costs  in  the  court  below  will  be  paid 
as  may  be  decreed  by  the  chancellor.  All 
the  judges  concur." 

Upon  the  grounds  and  for  the  reasons  so 
well  stated  by  the  court  of  chancery  appeals, 
we  approve  its  conclusion  and  adopt  its  opin- 
ion as  our  own. 

Let  ike  decree  be  affirmed. 


Robert  TERK^f 

V. 

Mary  McDANIEL,  AppL 
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A  barber**  chiKlr  mid  looklnir-BrlAiia  are* 
tools  of  his  trade  or  occupation,  and  exempt 
to  him  as  a  mechanic. 

(November  0,  1800.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Roane  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover possession  of  a  barber's  chair  and  look- 
ing-glass which  had  been  levied  upon  at  the 
suit  of  defendant  to  enforce  payment  of  a 
judgment.      Affirmed. 

llie  facts  are  stated  in  the  opinion. 

Memra,  Wright  Sc  Wright,  for  appel- 
lant: 

A  mechanic  engaged  in  the  pursuit  of  his- 
trade  is  a  workman  employed  in  shaping 
and  uniting  materials,  such  as  wood;  metal ^ 
etc.,  into  some  kind  of  a  structure,  machine,, 
or  other  object  requiring  the  use  of  tools. 
The  tools  must  be  such  as  are  used  by  the 
workman  to  shape  or  change  the  surface  of 
lumber  or  other  material,  or  to  create  an  ob- 
ject by  manual  labor. 

Story  V.  Walker,  11  Lea,  616,  47  Am.  Rep. 
306. 

While  our  exemption  laws  are  to  be  lib- 
erally construed  when  they  apply,  they  are 

Note. — As  to  exemption  of  tools  of  trade,  see 
also  Watson  v.  Lederer  (Colo.)  1  L.  R.  A.  864, 
and  note;  Re  McManas  (Cal.)  10  L.  R.  A.  607 ;. 
Davidson  v.  Hannon  (Conn.)  84  L.  R.  A.  718: 
Re  Klemp  (Cal.)  80  L.  R.  A.  840;  also  Ekiuit- 
able  Life  Assur.  8oc.  v.  Goode  (Iowa)  86  L.  R. 
A.  090. 
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not  to  be  stretched  to  include  parties  not 
embraced  within  the  legislative  enactment. 

Simons  ▼.  Lovell,  7  Heisk.  510;  Bearoy  T. 
Short,  1  Lea,  749. 

Mr,  John  F.  MoKvtt  for  appellee. 

WillLe«»  J.«  delivered  the  opinion  of  the 
oourt: 

This  is  an  action  of  replevin.  It  original- 
ly involved  a  barber's  chair,  a  looking-glass, 
and  a  map  of  the  world.  After  the  battle  of 
Manila  and  the  close  of  the  Spanish-Ameri- 
can War  the  map  of  the  world  was  released, 
presumably  because  it  had  become  incorrect, 
oDsolete,  and  valueless.  The  contest  over 
the  chair  and  the  looking-glass,  like  the  war 
in  the  Philippines,  still  continued,  however. 
The  contest  arose  in  this  manner:  Defend- 
ant had  obtained  a  judgment  against  plain- 
tiff for  $5  and  some  costs.  For  fear  that 
plaintiff  might  meet  with  reverses  and  be- 
come insolvent,  she  swore  out  an  execution, 
and  put  it  in  the  hands  of  an  officer,  with 
instructions  to  make  it.  He  proceeded  to 
obey  instructions,  and  seized  the  chair  and 
mirror,  when  plaintiff  replevied  them.  The 
officer  thereupon  stepped  out,  and  left  plain- 
tiff and  defendant  to  carry  on  the  fight. 
Plaintiff  says  he  is  married ;  has  a  wife  and 
two  children ;  that  he  did  not  own  any  other 
looking-glass,  and  did  not  have  as  many 
chairs  as  the  law  allows,  counting  the  bar- 
ber's chair  as  one;  and  he  was  entitled  to  hold 
these  necessary  articles  as  exempt  to  him- 
self, as  the  head  of  the  family.  He  says, 
also,  that  he  is  a  barber  by  occupation,  and 
that  he  allows  his  customers  to  sit  in  this 
chair,  and  look  into  this  glass,  while  he  pro- 
ceeds to  make  gentlemen  of  them ;  and  these, 
with  his  razor,  are  the  tools  of  his  trade  or 
occupation,  and  exempt  to  him  as  a  me- 
chanic. The  chair  is  not  described  fully  in 
the  agreed  statement  of  facts,  nor  is  the  size 
and  finish  of  the  mirror  given,  except  that 
it  was  a  large  one,  and  hung  on  the  wall. 
The  chair  is  worth  $8  and  the  mirror  $11. 
It  is  shown  that  the  plaintiff  is  a  citizen  of 
Roane  county,  and  was  engaged  in  his  trade, 
and  had  a  victim  in  his  chair,  when  the  con- 
stable seized  it,  and  he  did  not  have  any 
other  barber's  chair  nor  any  other  mirror  of 
any  kind.  The  court  tried  the  case  without 
a  jury,  and  thought  plaintiff  was  entitled  to 
the  c>*^ir  and  mirror  as  exempt,  and  gave 
judgment  for  the  plaintiff  for  the  costs,  in- 
asmuch as  the  articles  had  not  been  taken 
out  of  his  possession.  Defendant  has  ap- 
pealed, and  assigned  errors.  She  says  the 
chair  is  not  a  suitable  chair  for  family  use, 
and  that,  if  the  plaintiff  is  as  poor  as  he 
says  he  is«  the  mirror  is  too  large  for  him, 
and  counsel  says  that  the  mirror  is  larger 
than  his  potato  patch.  Plaintiff  demurs  to  the 
first  proposition,  and  says  the  chair  is  well 
suited  to  raise  a  family  in,  but  candidly  ad- 
mits that  he  has  not  a  potato  patch  half  as 
big  as  the  mirror.  Counsel  for  plaintiff 
urges  upon  the  court  that  the  statute  does 
not  say  what  sort  of  a  chair  a  head  of  a  fam- 
ily may  have, — whether  a  split,  cane,  or 
wood  bottom,  straight  back  or  rocker, — nor 
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does  it  prescribe  how  large  the  looking-glaas 
may  be,  and  that  he  is  strictly  within  the 
letter  of  the  law  in  claiming  these  articles. 
The  argument  is  that  the  law  exempts  a 
horse,  and  under  that  head  it  may  be  a  sad- 
dle horse,  or  a  harness  horse,  or  a  race  horse, 
or  even  a  Spanish  horse.  But,  if  the  court 
should  not  agree  with  him  on  this  proposi- 
tion, still  he  insists  that  he  is  entitled  to 
these  articles  as  a  mechanic,  and  that  they 
are  indispensable  tools  in  bis  trade.  It  is 
argued  that  no  one  is  a  mechanic  except  a 
person  who  works  on  wood  or  metal;  but  it 
is  replied  the  barber  works  upon  the  head 
and  upon  the  cheek,  so  that,  while  there  is  a 
distinction  between  the  two,  it  seems  to  be 
a  distinction  without  any  material  differ- 
ence. Attention  is  called  to  the  fact,  also, 
that  frequently  the  impression  made  on  the 
customer's  face  is  similar  to  that  made  by 
a  carpenter  with  his  saw.  This  appears, 
however,  to  be  owing  more  to  the  razor  than 
the  chair  or  mirror;  but  (for  prudential 
reasons,  no  doubt)  the  constable  did  not  seize 
the  razor.  In  Story  v.  Walker,  11  Lea,  515, 
47  Am.  Rep.  305,  it  was  held  that  a  photog- 
rapher ^was  not  a  mechanic,  but  an  artist, 
and  one  of  such  quality  that  the  law  required 
him  to  pay  a  privilege  tax  and  take  out  li- 
cense before  he  could  follow  the  business. 
But  the  legislature  has  not  yet  reached  the 
point  where  they  require  barbers  to  pay  a 
privilege  tax.  Possibly  they  may  have  been 
overlooked  up  to  this  time.  In  the  case  of 
Waite  V.  Franoiola,  90  Tenn.  191,  16  8.  W. 
116,  it  was  held  that  a  house  and  sign 
painter  was  both  a  mechanic  and  a  laborer. 
The  argument  is  that  if  a  man  who  spreads 
paint  on  a  board,  and  makes  it  more  attrac- 
tive, is  a  mechanic  and  laboring  man,  an- 
other man,  who  spreads  soap  on  the  face  and 
makes  it  more  presentable,  is  likewise  a  me- 
chanic and  laboring  man.  We  must  confess 
that  we  are  not  able  to  answer  such  logic  as 
this.  To  look  at  him,  the  barber  appears  to 
be  a  professional  gentleman,  and  we  feel 
much  hesitation  in  classing  him  with  me- 
chanics, except  upon  his  own  request.  The 
decisions  of  the  several  states  are  by  no 
means  uniform  as  to  who  may  be  classed  sa 
mechanics  and  what  may  be  treated  as  me- 
chanics' tools.  Thus,  in  Michigan,  a  dentist 
is  a  mechanic.  Mawon  v.  Perrott,  17  Mich. 
332,  97  Am.  Dec.  191.  But  in  Mississippi 
he  is  not.  Whitoomh  v.  Beid,  81  Miss.  567, 
66  Am.  Dec.  579.  A  pool  table  in  a  saloon 
is  held  not  to  be  a  tool,  upon  the  ground  that 
the  saloon  could  run  without  a  pool  table, 
and  a  pool  table  could  be  run  without  a 
saloon,  but  not  very  successfully.  Cfooeen 
V.  Phillipa,  49  Mich.  7,  12  N.  W.  889.  In 
Baker  v.  WUlia,  123  Mass.  194,  25  Am.  Rep. 
61,  it  was  held  that  a  tinner  was  entitled  to 
a  comet  horn,  as  well  as  his  working  tools, 
and  this  was  on  the  idea  that,  while  he  car- 
ried on  his  trade  with  his  tools  occasionally, 
his  chief  occupation  was  blowing  the  horn. 
In  Illinois  it  was  held  that  a  piano  was  a 
tool  necessary  to  a  music  teacher  {Amend 
V.  Murphy,  69  111.  337) ;  and  in  Massachu- 
setts that  a  fiddle  and  bow  were  exempt  as 
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tooli  neoeBsary  to  &  flddler'i  occupation 
{Qcddard  t.  Ohaffee,  2  Allen,  395,  79  Am. 
Dec.  796).  And  bo,  also,  in  New  Uampshire 
{WilMnwn  ▼.  AUey,  45  N.  H.  552),  and 
that  a  mirror  was  absolutely  necessary  to 
the  occupation  of  a  milliner.  Now,  if  a  mir- 
ror was  as  necessary  to  a  man  as  to  a  wo- 
man, this  case  would  be  conclusive  as  to  the 
mirror,  but  does  not  touch  the  question  ot 
the  diair.  In  New  York  a  fisherman's  boat 
and  net  were  held  to  be  tools  of  his  trade. 
Sammis  ▼.  Smith,  1  Thomp.  &  C.  444.  So, 
also,  a  rope  used  as  a  boatman's  towline. 
Fields  y.  Moul,  15  Abb.  Pr.  6.  Also  a  giin 
in  the  hands  of  a  hunter.  Choate  y.  Red- 
ding,  18  Tex.  581.  And  in  Vermont  it  is  ex- 
pressly decided  that  a  barber's  chair  is  ex- 
empt as  a  tool  [Allen  y.  Thompson,  45  Vt. 
472);  and  in  Texas  that  a  chair,  mirror, 
and  table  are  barber's  tools  {Fore  y.  Cooper 
(Tex.  Ciy.  App.)  34  8.  W.  341).  The  cases 
all  hold  that  the  exemption  law  must  be  lib- 
erally construed  to  preserve  the  exemption. 
Now,  there  can  be  no  doubt  that  the  law  ex- 
empts a  chair,  and  there  is  none  that  a  bar- 
ber's chair  is  a  chair.  There  can  be  no  doubt 
that  the  law  exempts  a  looking-glass,  and 
a  mirror  on  the  wul  is  a  looking-glass,  and 
that  defendant  comes  within  the  letter  of 
the  law.    We  think,  also,  that,  at  his  re- 

?[uest,  he  must  be  classed  as  a  mechanic  and 
aborer,  as  well  as  orator  and  news  agent, 
and  is  therefore  within  the  spirit  of  the  law, 
and  is  entitled  to  the  exemption. 

We  therefore  af/irm  the  judgment  of  the 
4v>urt  below,  with  costs. 


J.  A.  BAILEY  et  aL,  Plffa.  in  Err., 

V, 

MASTER  PLUMBERS'  ASSOCIATION  OF 

MEMPHIS. 
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1..  ny-la'vys  of  a  plumbers*  assoelatlon 
trlileb  eoittpel  every  member  to  make 
vreekljr  reports  lo  open  meetings  of  the 
work  dooe  by  blm,  an^  to  pay  Qzed  sams  for 
certain  Items  of  plambing  work.  If  done  in 
competition  with  other  members,  are  TOld  on 
grounds  of  pnbllc  policy  because  tending  to 
the  destruction  of  free  and  natural  competi- 
tion and  to  tbe  unreasonable  Increase  of 
prices  to  customers. 

2.  The  restraint  off  trade  and  enbanee- 
ment  of  prlees  by  a  by-law  of  a 
pliimbera*  aasoclatlon  may  render  It  In- 
▼alld,  though  the«assoclatlon  does  not  Include 
sll  the  plumbers  In  the  city  In  which  tbe  as- 
sociation Is  formed. 

)t.  Tbe  defense  that  a  by-law  of  a 
plnmbera'  amtoelatlon  Is  Illegal  be- 
cause tending  to  restrict  competition  and  en- 
hance prices  may  be  set  up  In  an  action  by 
the  association  against  a  member  for  sums 
which  the  by-law  requires  him  to  pay  for 
work  done  In  competition  with  other  mem- 

Nom. — ^For  plumbers*  associations,  see  also- 
Milwaukee'  Masons'  ft  B.  Asso.  ▼.  Nlezerowskl 
(Wla)  87  L.  R.  A.  127 :  Maeaoley  Bros.  ▼.  Tler- 
ney  (R.  I.)  87  L.  E.  A.  456;  and  Hartnett  t. 
Plumber's  Supply  Asso.  (Mass.)  88  L.  R  A.  t94. 
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bers,  although  the  defendant  has  himself  r^ 
celved  the  sums  sued  for  from  his  customers 
on  account  of  the  by-law,  In  addition  to  what 
he  would  have  charged  them  except  for  thst. 

4»  The  leval  risbt  of  eaeb  IndlirldnAl 
plnmber  to  pnrebaae  sapplles  and  ma- 
terials from  any  dealer  or  dealers  he  may 
choose  will  not  Justify  a  by-law  of  an  associa- 
tion of  plumbers  which  permits  them  to  make 
purcliases  only  from  such  dealers  as  will  sell 
to  members  thereof  exclusively,  as  the  Indl- 
Tldoal  right  Is  radically  different  from  the 
binding  action,  the  former  being  freedom,  the 
latter  restraint. 

6.  By-laws  of  an  Incorporated  non- 
profit nssoelatfon,  like  those  of  all  other 
corporations,  must  be  limited  to  the  powers 
enumerated  In  the  charter,  plus  those  neces- 
sarily Implied  from  the  object  of  Incorpora- 
tion. 

(August  15,  1890.) 

ERROR  to  the  Circuit  Court  for  Shelby 
County  to  review  a  judgment  in  favor 
of  plaintili  in  an  action  brought  to  recover 
the  amount  provided  by  plaintiff's  by-laws 
to  be  paid  by  its  members  in  case  of  compet- 
itive work  done  by  them.     Revered, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Smith  Jk  TresoTant,  for  plain- 
tiffs in  error: 

Tliis  organization  is  obnoxious  to  the  acts 
of  1889  and  1891,  found  in  Shannon's  Code, 
§9  6622  and  3185,  as  well  as  to  the  principles 
of  common  law,  which  prohibit  the  fonna- 
tlon  of  combines  in  the  illegal  restraint  of 
trade,  or  for  the  purpose  of  or  which  tend 
to  stifle  competition  and  to  create  a  monop- 
oly, or  to  raise  prices  on  the  public. 

Love  joy  v.  Miohels,  13  L.  R.  A.  770,  note, 
S8  Midi.  ir>,  49  N.  W.  901. 

The  statutes  are  disjunctive,  and  a  com- 
bination with  a  view  to  either  thing  prohib- 
ited is  within  the  law. 

National  Harrow  Co.  t.  Bement,  21  App. 
Div.  200,  47  N.  Y.  Supp.  462. 

If  thero  were  a  direct  agreement  among 
these  members  to  ilx  the  prices  on  these  arti- 
cles, no  one  would  doubt  that  it  was  illegal 
and  within  the  condemnation  of  the  stat- 
utes. The  effect  upon  the  public  is  the  same, 
for  when  we  come  to  consider  the  natural 
interest  of  men  to  add  all  expenses  to  cost 
and  profit,  we  know  that  they  will  do  so 
here,  notwithstanding  the  statement  by  the 
president  that  the  members  are  not  com- 
pelled to  add  the  tariff  to  the  usual  price. 

MUtcaukee  Masons'  d  B.  Asso,  v.  Niezer^ 
Oicski,  95  Wis.  129,  37  L.  R.  A.  127,  70  N. 
W.  166;  N ester  v.  Continental  Brewing  Co. 
161  Pa.  473,  24  L.  R.  A.  248,  29  Atl.  102; 
John  U.  Park  d  Sons  Co.  v.  National  Whole- 
sale Druggists*  Asso.  50  N.  Y.  Supp.  1064. 

It  is  immaterial  whether  it  has  actually 
resulted  in  increasing  the  price  of  the  com- 
mo<lity  dealt  in,  or  whether  the  restraint  is 
fair  and  reasonable. 

United  States  v.  Coal  Dealers^  Asso.  85 
Fed.  Rep.  252. 

Mr,  Henry  Graft,  for  defendant  in  er- 
ror: 

The  object  of  the  members  of  this  associa- 
tion was  to  free  themselves  from  the  com- 
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petition  ol  tho^e  not  members,  which  is  not 
unlawful.  The  means  taken  to  acoomplish 
that  object  was  the  ajj^eement  among  them- 
selves not  to  deal  with  wholesale  dealers  who 
sold  to  those  not  memliers  of  the  association, 
and  the  sendinff  of  notices  to  that  end  to  the 
wholesalers.  Tnis  was  not  unlawful.  Hence 
it  appears  that  as  the  object  of  the  associa- 
tion was  not  unlawful,  nor  the  means  adopt- 
ed for  its  ai'ConipliRhment  unlawful,  there  is 
no  ground  for  the  charge  of  conspiracy,  and 
the  fact  of  combination  is  wholly  immate- 
rial. 

Bohn  Mfg,  Co.  ▼.  Bollia,  64  Minn.  223,  9uh 
nam.  Bohn  hlfg.  Co,  v.  Nortkioeatem  turn- 
bcnnen^a  Aaao.  21  L.  R.  A.  337,  65  N.  W. 
1119;  DeU  v.  Winfree,  80  Tex.  400,  16  8.  W. 
Ill;  Com,  V.  Hunt,  4  Met  111,  38  Am.  Dec 
340;  Boioen  v.  ilaiheson,  14  Allen,  499. 

These  parties  having  voted  for  the  adop- 
tion of  the  by-laws,  having  acted  under  the 
by-laws,  the  by-laws  made  a  binding  con- 
tract between  them  and  the  association,  and 
this  contract  is  enforceable,  as  in  any  other 
contract. 

1  Thomp.  Corp.  §  940;  Flint  ▼.  Pierce,  99 
Msss.  08,  06  Am.  Dec.  691;  Weed  Sewing 
Mach.  Co,  V.  Winchel,  107  Ind.'202,  7  N.  K 
881 ;  Prenbyterian  Mut.  Aasur,  Fund  v. 
Allen,  106  Ind.  593,  7  N.  E.  317. 

Is  there  anything  unlawful  in  the  mem- 
bers of  this  }u»sociation  undertaking  to  de- 
termine for  themselves  when  and  from  whom 
they  y^\\\  buy  their  goods? 

Macauleg  Bros,  ▼.  Tiemey,  19  R.  I.  255, 
37  L.  R.  A.  455,  33  Atl.  1 ;  Payne  v.  Western 
d  A,  R,  Co.  13  Lea,  507,  49  Am.  Rep.  666; 
Cote  V.  Murphy,  159  Pa.  420,  23  L.'R.  A. 
135,  28  Atl.  190;  Heywood  v.  TilUon,  75  Me. 
226,  46  Am.  Rep.  373;  Master  Stevedores' 
Amo,  v.  Walsh,  2  Daly,  13. 

Cftldwell,  J.,  delivered  the  opinion  of 
the  court: 

The  Association  of  Master  Plumbers  of 
the  City  of  Memphis  sued  J.  A.  Bailey  & 
Co.  before  a  justice  of  the  peace  to  collect  an 
alleged  debt  of  (444.  On  appeal  to  the  cir- 
cuit court  the  prcKiding  judge  tried  the  case 
without  IV  jury,  nnd  pronounced  judgment  in 
favor  of  the  ptaintifT  for  the  amount  claimed. 
The  defendants  have  appealed  in  error  to 
this  court,  and,  as  they  insisted  below,  here 
insist  that  the  demand  is  ill^al,  and  that 
they  owe  the  plaintiff  nothipg.  The  plain- 
tiff is  a  corporution  chartered  as  a  nonprofit 
r.ssooiation,  under  S  2,  chap.  142,  Acts  1875 
(Shannon's  Code,  §$  2514  et  seq.),  and  or- 
g;&nized  by  a  majority  of  the  plumbers  in  the 
city  of  Memphis,  Tennessee.  Numerous  by- 
laws were  adopted  for  the  government  of 
the  association,  and  some  of  them  were 
amended  from  time  to  time  to  meet  the 
changing  views  of  the  meml>ers.  One  of  the 
amended  by-hiws,  as  recited  in  the  presi- 
dent's testimony,  was  as  follows:  '*Each 
member  of  the  association  was  required 
thereafter  to  report  in  open  meeting  each 
week  what  work  he  had  done  during  the 
week,  and,  if  it  developed  that  such  work 
was  done  in  competition  with  any  other 
member  (such  fact  to  be  made  known  by  the 
statement  of  such  other  member  at  the  meet- 
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ing  at  which  the  work  was  called  out),  the 
member  having  done  the  work  was  to  pay 
into  the  treasury  of  the  association  a  fixed 
sum,  according  to  a  schedule  agreed  upon 
and  made  a  part  of  the  by-law,  namely,  for 
each  bath  tub  put  in,  $7.50  was  to  be  paid 
to  the  association;  for  each  water-cloaet,  a 
fixed  sum,"  etc  Tn  accordance  with  the 
plain  terms  of  this  bv-law,  the  defendants, 
who  wore  members  of  the  association  from 
the  beginning,  made  weekly  reports  for  some 
time,  and  were  by  the  secretary  charged  on 
the  books  of  the  association  with  the  sums 
fixed  in  the  schedule  for  .such  parts  of  the 
work  reported  as  were  shown  to  have  been 
done  in  competition  with  other  members. 
The  charges  so  made  (being  $7.50  on  each 
bath  tub,  $5  on  each  washstand,  $5  on  each 
water-closet,  $5  on  each  sewer  connection,  $3 
on  each  boiler,  $3  on  each  sink,  $2  on  each 
water  connection,  and  $2  on  each  hydrant) 
tiSgregnted  $444,  and  constituted  the  sole 
basis  of  thi^  action  and  of  the  judgment 
below. 

Since  the  plaintiflT's  demand  rests  upon  the 
by-law  set  out  above,  and  nothing  else,  the 
first  logical  step  to  be  Xaken  in  Uie  consid- 
eration of  the  case  is  to  determine  the  lejital 
efTeet  of  that  by-law.  Is  it  valid  or  invalid? 
Its  controlling  feature,  as  is  readily  ob- 
fierved,  is  the  unconditional  and  inexorable 
requirement  that  all  members  of  the  associa- 
tion who  engage  in  plumbing  work  in  com- 
]ietition  with  other  members  shall  pay  into 
the  treasury  of  the  association,  upon  that 
consideration  alone,  fixed  sums  of  money  for 
particular  kinds  of  work,  which  sums  in  each 
instance  must  amount  to  a  large  per  centum 
of  the  price  charged.  In  other  words,  and 
more  briefly  stated,  all  members  doing  such 
competitive  work  are  imperatively  required 
to  pay  a  large  tax  or  tariiT  thereon  to  the 
association.  That  requirement,  however 
phrased,  tends  unmistakably  and  inevitably 
to  one  or  both  of  two  unlawful  results: 
(1)  The  destruction  of  free  and  natural 
competition  among  members; (2)  the  arbi- 
trary and  unreasonable  increase  of  prices  to 
customers.  The  tax  or  tariff  so  imposed  by 
the  association  is  in  the  nature  of  a  penalty 
visited  upon  members  who  shall  successfully 
bid  against  other  members  on  work  apper- 
taining to  the  plumbing  business;  and,  in 
the  nalure  of  things,  uie  member,  who  is 
always  conacions  of  the  fact  that  he  must 
liear  that  burden  and  pay  that  tribute  if  he 
gets  the  job,  may  be  expected  to  refrain  from 
bidding  altogether,  or  to  indemnify  himself 
by  adding  a  (X)rresponding  sum  to  the  price 
he  would  otherwise  charge  the  customer  for 
the  same  work.  Though  the  by-law  does  not 
in  terms  require  the  member  doing  competi- 
tive work  to  increase  the  price  he  would  oth- 
erwise exact  of  the  customer,  such  increase 
is  its  natural  tendency  and  effect,  as  would 
readily  be  supposed  from  its  scone,  and  as 
is  conclusively  demonstrated  by  tnis  record. 
The  president  of  the  association  testified 
that  "usually  he  had  added  this  amount 
[that  fixed  by  the  schedule  of  the  by-law  in 
question]  to  the  price  of  such  work  as  he 
thought  he  was  bidding  on  in  oompetition 
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with  others,  but  that,  so  far  as  the  rule  of 
the  association  was  concerned,  he  was  at 
liberty  to  fix  his  own  price,  and  to  do  the 
work  at  a  losd,  if  he  saw  fit.  He  did  not 
know  whether,  as  a  general  thing,  the  mem- 
bers of  the  association  added  the  charges  to 
the  price  fixed  for  their  work  or  not,  but  he 
supposed  that  it  i^'as  usually  done  whenever 
the  member  thouj^ht  the  work  was  to  be  done 
upon  competitive  bids."  Other  members 
gave  testimony  on  the  same  subject.  One 
of  them  said:  "The  practice  of  the  members 
was  this:  When  a  customer  would  come  in 
to  buy  an  article  (a  tub,  for  instance),  it 
would  be  assumed  that  he  would  get  prices 
from  other  members.  This  would  there- 
fore be  understood  as  a  compolitive  job, 
which  the  member  would  have  to  report.  He 
would  figure  the  cost,  add  his  legitimate 
profit,  the  whole  amounting,  say,  to  $30, 
and  to  that  he  would  add  the  tariff  of  $7.50 
on  tubs,  and  charge  the  customer  $37.60." 
Another  one  said:  "The  members  would 
add  the  tariff  to  their  regular  charges,  and 
pay  it  to  the  association."  And  still  an- 
other one  said  that  "he  usually  added  the 
amount  to  be  paid  the  association  to  the 
price  of  work  on  which  he  bid  in  compe- 
tition, but  that  there  was  no  rule  requiring  it 
done.  If  he  ever  failed  to  do  it,  it  was  oe- 
cause  he  forgot  it"  No  witness  testified  to 
a  different  course  of  business,  or  mentioned 
a  single  instance  in  which  the  customer  was 
not  required  to  bear  the  burden  of  this  tax 
or  tariff  fay  paying  a  price  enhanced  to  that 
extent.  Tnough  influential  in  both  particu- 
lars, this  by-law  is  not  shown  to  have  re- 
duced competition  among  the  members  of  the 
association  so  much  as  it  enhanced  prices. 
In  the  latter  respect  it  exerted  a  very  large 
and  most  hurtful  influence  upon  the  public. 
The  arbitrary  and  unreasonable  ennance- 
ment  in  prices  was  rendered  easy,  and  con- 
sequently the  more  widely  harmful  and  op- 
pressive, by  the  fact  that  most  of  the  plumb- 
ers in  the  city  of  Memphis  were  memoers  of 
the  association,  and  that  an  imperative  or- 
dinance of  the  municipality,  as  well  as  the 
dictates  of  health  and  comfort,  required  all 
inhabitants  to  procure  and  use  many  of  the 
things  for  whose  sale  and  construction  the 
nssociation  exacted  the  tax  or  tariff  from  its 
membfTS.  The  provision  is  obviously  an  un- 
reasonable restraint  up6n  trade,  and,  being 
M>.  it  is  contrary  to  public  policy  and  void 
under  the  common  law.  It  injuriously  af- 
fects matters  of  prime  importance  and  legal 
necessity  to  the  community  at  large,  by  the 
impairment  of  competition  on  the  one  hand, 
and  the  enhancement  of  prices  on  the  other 
hand;  and  consequently  no  supposed  obliga- 
«  tion  resting  upon  it  is  capable  of  enforce- 
ment in  a  court  of  justice. 

The  courts  are  practically  unanimous  in 
holding  that  contracts,  agreements,  arrange- 
ments, or  combinations,  in  whatever  form  or 
name,  are  contrary  to  public  policy  and  void 
when  Ihey  tend  to  impair  competition  in 
trade  and  to  enhance  prices,  to  the  injury  of 
the  public.  The  cases  in  which  the  principle 
has  been  applied  are  numerous.  Reference 
to  a  few  of  tnem  will  illustrate  its  scope  and 
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application.  It  was  made  the  controlling 
rule  of  decision  in  Hooker  v.  Vandeioater,  4 
Denio,  340,  47  Am.  Dec.  258,  and  Stanton  v. 
Allen,  5  Denio,  434,  49  Am.  Dec.  282,  where 
the  plaintiffs  were  unsuccessful  in  suits  to 
enforce  alleged  monetary  obligations  which 
arose  under  a  mutual  agreement  between  sev- 
eral transportation  companies  to  equalize 
business,  and  establish  and  maintain  uni- 
form rates  among  themselves  as  carriers  of 
freight  on  the  Erie  and  Oswego  canals;  in 
Craft  V.  McConoughy,  70  111.  346,  22  Am. 
Rep.  171,  where  one  of  several  grain  dealers 
who  had  entered  into  a  secret  agreement  to 
suppress  competition  and  control  the  grain 
trade  of  Rochelle,  Illinois,  was  denied  a  re- 
covery from  the  others  of  his  proportionate 
part  of  the  alleged  profits  of  the  combina- 
tion; in  the  Sugar  Trust  Case  (People  v. 
North  River  Sugar  Ref,  Co.  22  Abb.  N.  C. 
164,  2  L.  R.  A.  33,  3  N.  Y.  Supp.  401,  and 
54  Hun,  354,  6  L.  R.  A.  386,  7  N.  Y.  Supp. 
406),  where  the  charter  of  the  defendant 
was  adjudged  subject  to  forfeiture  because  it 
and  nearly  all  of  the  other  sugar- refining  com- 
panies in  the  United  States  had  enterea  into 
an  agreement  whose  tendency  was  to  pre- 
vent competition  and  to  control  pricep;  in 
More  V.  Bennett,  140  111.  69,  15  L.  R. 
A.  361,  29  N.  E.  888,  where  it  was  held  that 
an  association  of  stenogpraphers  was  illegal, 
and  its  rules  nonenforceabie,  because  one  of 
its  objects  was  to  restrain  competition  among 
its  members  in  bidding  for  stenographic 
work;  in  Texas  Standard  Oil  Co.  v.  AdU>ue, 
83  Tex.  650,  15  L,  R.  A.  •598,  19  S.  W.  274, 
where  alleged  profits  arising  under  an  agree- 
ment of  certain  cotton-oil  companies  were  de- 
nied the  plaintiffs  because  the  natural  and  nec- 
essary consequences  of  the  agreement  were  to 
prevent  competition  among  the  parties  there- 
to, and  to  control  prices,  to  the  injury  of  the 
public;  in  United  States  ▼.  Trans- Missouri 
Freight  Asso.  166  U.  S.  290,  41  L.  ed.  1007, 
17  Sup.  Ct.  Rep.  540.  and  United  States  v. 
Joint  Traffic  Asso,  171  U.  8.  505,  43  L.  ed. 
259,  19  Sup.  Ct.  Rep.  25,  where  agreements 
of  numerous  railroad  companies,  entered  in- 
to for  their  mutual  protection,  by  establish- 
ing and  maintaining  reasonable  rates,  rules, 
and  re<rulutions  on  all  freight  traffic  in  their 
combined  lerritorv,  were  adjudged  to  be  il- 
legal, as  in  restraint  of  trade,  destructive  of 
competition,  and  tending  to  monopoly;  in 
N ester  v.  Contivmtal  Brewing  Co.  161  Pa. 
473,  24  L.  R.  A.  247,  20  Atl.  102.  where  the 
complainants  were  refused  a  decree  for  their 
proportioniite  share  of  profits  made  by  the 
Brewers'  Association  of  Philadelphia,  whoj»e 
object  W.1S  to  stifle  competition  amonc  its 
members  in  the  sale  of  beer  by  fixing  a  mini- 
mum price  at  which  they  should  sHl. 

It  will  further  emphasize  the  principle  to 
quote  some  cf  the  language  useil  in  deciding 
some  of  these  cases.  In  Booker  v.  VandC' 
water  the  court  said:  **lt  is  a  familiar 
maxim  (hat  competition  is  the  life  of  trade. 
It  follows  that  whatever  destroys,  or  even 
relaxes,  competition  in  trade,  is  injurious,  if 
not  fatal  to  it,"  and  that  an  agreement  hav- 
ing that  effect  "was  therefore  illegal  and 
void."    The    opinion    in    Craft    v.    JfoCoM- 


6«4 


TUNNKcitftK   bt'PUKMB   CoUKT. 


AVO. 


oughy,  near  its  close,  uses  these  words: 
'*So  long  as  coin|)otition  was  free,  the  inter- 
est of  the  public  was  safe.  The  laws  of 
trade,  in  connection  with  the  rigor  of  compe- 
tition, was  all  the  guaranty  the  public  re- 
quired, but  the  secret  combination  created  by 
the  contract  destroyed  all  competition,  and 
created  a  monopoly  against  which  the  public 
interest  had  no  protection."  In  the  Sugar 
Trust  Case  this  language  occurs:  "But,  all 
the  cases,  ancient  and  modern,  agree  that  a 
combination,  the  tendency  of  which  is  .  .  . 
to  control  prices,  is  detrimental  to  the  pub- 
lic, and  consequently  unlawful."  22  Abb.  N. 
C.  164,  2  L.  R.  A.  33,  3  N.  Y.  Supp.  409,  Mr. 
Justice  Pockhaui,  in  delivering  the  opinion 
of  the  majority  of  the  court  in  the  case  of 
United  States  v.  Trans- Missouri  Freight 
Asso.  said:  "The  claim  that  the  company 
has  the  right  to  charge  reasonable  rates,  and 
that,  therefore,  it  has  the  right  to  enter  into 
a  combination  with  competing  roads  to 
maintain  such  rates,  cannot  he  admitted. 
The  conclusion  does  not  follow  from  an  ad- 
mission of  the  premise.  What  one  company 
may  do  in  the  way  of  charging  reasonable 
rates  is  radically  ditferent  from  entering  in- 
to an  agreement  with  other  and  competing 
roadft  to  keep  up  the  rates  to  that  point.  If 
there  be  any  competition,  the  extent  of  the 
charge  for  the  service  will  be  seriously  af- 
fected by  that  fact.  Competition  will  itself 
bring  charges  down  to  what  may  be  reason- 
able, while,  in  the  case  of  an  agreement  to 
keep  prices  up,  competition  is  allowed  no 
play;  it  is  shut  out,  and  the  rate  is  practi- 
cally fixed  by  the  companies  themselves,  by 
virtue  of  the  agreement,  so  long  as  they 
ttbide  by  it"  166  U.  S.  339,  41  L.  ed.  1027, 17 
Sup.  Ct.  Rep.  558.  The  same  distinguished 
junge,  in  his  opinion  in  the  later  case  of 
United  States  v.  Joint  Traffic  Asso.  re- 
marked: "We  do  not  think,  when  the  gran- 
tees of  this  public  franchise  are  competing 
railroads,  seeking  the  business  of  transpor- 
tation of  men  and  goods  from  one  state  to 
another,  tlint  ordinary  freedom  of  contract 
in  the  use  and  management  of  their  property 
requires  the  right  to  combine  as  one  consoli- 
dated and  jfowerful  association  for  the  pur- 
pose of  stifling  competition  among  them- 
selves, and  of  thus  keeping  their  rates  and 
charges  higher  than  they  might  otherwise  be 
under  the  laws  of  competition.  And  this  is 
so  even  though  the  rates  provided  for  in  the 
agreement  may  for  the  time  be  not  more 
than  are  reasonable.  They  may  easily  and 
at  any  time  be  increased."  171  *U.  S.  570,  43 
L.  ed.  287,  19  Sup.  Ct.  Rep.  32.  In  the  Sten- 
ographers^ Case  {Jifore  v.  Bennett)  the  court 
observed:  "True, the  restraint  is  not  so  far- 
reaching  as  it  would  have  been  if  all  the 
stenographers  in  the  city  had  joined  the 
association;  but,  so  far  as  it  goes,  it  is  pre- 
cisely of  the  same  character,  produces  the 
same  results  and  is  subject  to  the  same  legal 
objection."  140  111.  69,  15  L.  R.  A.  361,  29 
N.  E.  891.  In  N ester  v.  Continental  Brew- 
ing Co.  the  court  said:  "The  test  question 
in  every  case  like  the  present  is  whether  or 
not  a  contract  in  restraint  of  trade  exists, 
which  is  injurious  to  the  public  interests. 
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If  injurious,  it  is  void. as  against  public  poli- 
cy. Courts  will  not  stop  to  inquire  as  to  the 
degiee  of  injury  inflicted.  It  is  enough  to 
know  that  the  natural  tendency  of  such  con- 
tracts is  injurious.  So,  it  is  obviously  im- 
material whether  the  restraint  be  general  or 
partial.  The  application  of  the  rule  does 
not  depend  upon  the  number  of  those  who 
may  be  implicated,  nor  the  extent  of  space  in- 
cluded, in  the  combination;  but  upon  the  ex- 
istence of  injury  to  the  public.  One  com- 
bination, consisting  of  but  part  of  those  en- 
gaged in  a  given  branch  of  trade,  may 
amount  to  a  practical  monopoly,  while  an- 
other, less  extensive  in  its  scope,  may  as  well 
bring  disaster  in  its  train." 

In  its  essential  facts  the  present  case  is 
very  similar  to  that  of  Miltcaukee  Masons' 
d  B,  Asso.  V.  Niezerowski,  95  Wis.  129,  37  L. 
R.  A.  127,  70  N.  W.  166.  Certain  by-laws  of 
the  association  suing  in  that  case  required 
that  all  bids  of  its  members  should  be  first 
submitted  to  a  committee  of  the  association, 
which  should  decide  who  was  the  lowest  bid- 
der; that  he  should  then  add  at  least  0  per 
cent  to  the  amount  submitted  to  the  commit- 
tee, and  present  only  the  increased  figures  as 
his  bid  to  the  person  desiring  to  build;  and 
that  the  member  so  securing  the  contract 
should  pay  to  the  association  the  amount  of 
the  increase  on  his  bid  as  submitted  to  the 
committee.  The  defendant,  who  waa  a  mem- 
ber of  the  association,  without  submitting  his 
bid  to  the  contemplated  committee,  made  a 
contract  for  the  erection  of  the  Gresu  Church, 
in  Milwaukee,  at  the  price  of  $71,000.  The 
association  afterwards  demanded  of  him  6 
per  cent  on  the  $71,000,  and  he  finally  exe- 
cuted his  note  therefor.  Part  of  that  note 
($2,289)  remaining  unpaid,  the  association 
sued  him  for  its  collection,  and  was  repelled 
from  court  on  the  ground  that  the  by-laws 
were  illegal  and  void  because  in  restraint  of 
trade.  The  court,  in  ite  opinion,  said: 
"The  manifest  purpose  of  the  private  by- 
laws was,  by  means  of  the  combination  thus 
effected,  to  suppress  fair  and  free  competition 
in  bidding  for  building  contracte  m  Mil- 
waukee, and  by  such  combination  and  method 
of  bidding,  upon  ite  face  apparently  fair  and 
free  from  objection,  but  in  fact  unfair  and 
delusive  to  compel  owners  to  pay  for  the  erec- 
tion of  buildings  the  sum  of  6  per  cent  in 
excess  of  what  they  would  be  otherwise 
obliged  to  pay  for  them,  if  fairly  let  to  the 
lowest  bidder,  uninfluenced  by  such  combi- 
nation. It  seems  to  us  that  the  restraint 
put  upon  the  rights  of  proprietors  by  the 
provisions  of  these  by-laws  or  rules,  as  well 
as  the  entire  scheme  thus  disclosed,  is  con- 
trary to  public  policy,  and  therefore  void. 
.  .  .  While  all  reasonable  stipulations 
and  means  to  protect  labor  or  trade  are  laud- 
able, we  must  hold  that  the  means  here 
sought  to  be  employed  are  such  as  the  laws 
will  not  sanction.  We  must  consider  what 
may  be  done  under  such  an  agreement,  and 
the  result  which  it  will  necessarily  produce. 
As  alre.idy  pointed  out,  the  operation  of  this 
c*ombination,  under  ite  private  by-laws,  is  to 
suppress  free  and  fair  competition  in  bidding 
for  contracts,  and  by  delusive  and  deceptive 
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means  memben  of  the  association  are  ena- 
bled to  exact  from  owners  a  higher  price  for 
buildings  than  they  would  otherwise  have  to 
pay."  Tliere  the  member  doing  work  in 
competition  with  another  member  was  bound 
to  pay  a  certain  sum  to  the  association;  the 
■ame  is  true  here.  There  the  member  was 
required,  in  positive  terms,  to  exact  that  sum 
from  the  customer;  here  such  is  the  natural 
and  proved  effect.  The  distinction  between 
the  two  cases  is  one  without  a  difference  in 
legal  consequences.  There  the  place  for  the 
burden  was  expressed;  here  it  is  implied. 
In  each  case  the  purpose  to  tax  the  customer 
for  the  benefit  of  the  association  and  its 
members  is  plainly  indicated.  The  provi- 
sion there  and  the  provision  here  are  alike 
in  restraint  of  trade,  contrary  to  public 
policy,  illegal,  and  void.  Both  of  them  vio- 
late the  seneral  law,  in  that  they  tend  un- 
mistakably and  inevitably  to  the  destruc- 
tion of  free  competition  in  important  lines 
of  trade,  and  to  the  enhancement  of  legiti- 
mate prices  therein. 

In  all  the  foregoing  cases,  in  which  suits 
were  brought  for  the  recovery  of  money,  the 
demands  of  the  plaintiffs  were  adjudged  un- 
lawful and  noncollectible  because  bas«l  upon 
agreements,  contri^cts,  or  by-laws  in  re- 
straint of  trade.  The  plaintiff  in  the  pres- 
ent case  must  be  repelled  for  a  like  reason. 
It  can  avail  nothing  against  this  ooncliiaion 
that  the  membership  of  the  association  in- 
volved in  this  litigation  does  not  include  all 
plumbers  in  the  city  of  Memphib,  and  that 
the  by-law  in  question  relates  alone  to  busi- 
ness done  in  that  city.  Being  in  restraint 
of  trade,  and  injurious  to  the  public,  as  here- 
tofore shown,  the  by-law  is  contrary  to  pub- 
lic policy,  illegal,  and  void,  notwithstanding 
the  fact  that  the  restraint  is  partial  in  re- 
spect to  the  persons  implicated  and  the  ter- 
ritorial limits  affected.  It  is  not  the  num- 
ber of  persons  participating  in  the  by-law, 
or  the  extent  of  the  territory  included,  but 
the  injure  to  the  public  in  that  territory, 
however  restricted,  that  characterizes  the  in- 
terruption of  trade  as  illei^al.  Central 
Ohio  Salt  Co.  v.  Outhrie,  35  Ohio  St.  672; 
Neater  v.  Continental  Breunng  Co.  161  Pa. 
473,  24  L.  R.  A.  247,  29  Atl.  102;  More  v. 
Bennett,  140  111.  69,  15  L.  R.  A.  361,  29  N. 
E.  8S8;  Texas  Standard  Oil  Co,  v.  Adoue,  83 
Tex.  650,  16  L.  R.  A.  598,  19  S.  W.  274; 
Miltoaukee  Maaon'a  d  B,  Aaao,  v.  Neieeroto- 
9ki,  95  Wis.  129,  37  L.  R.  A.  127,  70  N.  W. 
106. 

Nor  Is  the  plaintiff's  case  made  better  by 
the  fact  that  the  defendants,  with  a  view  of 
complying  with  the  by-law,  may  have  wrong- 
fully demanded  and  received  from  their  cus- 
tomers the  amount  sued  for.  In  that  aspect 
the  plaintiff  and  the  defendants  stand  upon 
the  same  ground;  both  being  wrongdoers, 
and  neither  ha\ing  any  just  claim  to  relief 
against  tiie  other.  Both  being  equally  at 
fault,  the  condition  of  the  defendants  is  the 
better,  and  they  f^in  only  because  the  plain- 
tiff must  lose.  The  plaintiff  is  repelled,  not 
out  of  consideration  for  defendants,  but  be- 
cause its  action  rests  upon  an  illegal  by-law, 
whose  enforcement  is  forbidden  by  public 
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policy.  It  is  for  the  protection  of  the 
courts,  and  in  the  interest  of  the  publie 
rather  than  of  the  defendant,  that  such  suits 
are  dismissed.  Holman  v.  Johnson,  1  Ck>wp. 
341 ;  Neater  v.  Co7itinental  Brewing  Co,  161 
Pa.  473,  24  L.  R.  A.  247,  29  Atl.  102 ;  Mil- 
icaukee  Manon^a  d  B.  Asao,  v.  Niezerovoaki, 
96  Wis.  129,  37  L.  R.  A.  127,  70  N.  W.  166. 

The  association  now  before  the  court  has 
other  by-laws,  which  further  illustrate  and 
demonstrate  its  hurtful  and  unlawful  ten- 
dency. Two  of  them  are  as  follows :  "Art. 
9.  No  member  of  this  association  shall  pur- 
chase any  supplies  from  anv  supply  house, 
manufacturer,  or  dealer  in  plumbing  materi- 
als who  does  not  comply  with  the  rules  and 
requirements  of  this  association.  Art.  10. 
No  member  shall  buy  material  of  any  kind 
from  a  jobber  who  buys  material  from  a 
manufacturer  who  sells  plumbing  or  gas- 
fitting  material  to  anyone  in  our  city  who 
is  not  a  member  of  our  association."  Mani- 
festly these  provisions  were  intended  to  re- 
strain all  members  of  the  association  in 
their  purchases  of  "supplies"  and  "mate- 
rial," and  ull  dealers  who  sell  to  them,  in 
their  sales;  and  at  the  same  time  to  em- 
barrass nonmembers,  and  "boycott"  dealers 
who  sell  to  them.  The  restraint  is  fourfold. 
It  operates  upon  members  and  upon  dealers 
who  sell  to  them,  upon  nonmembers  and  upon 
dealers  who  sell  to  them ;  and  in  each  of  the 
four  particulars  it  interrupts  that  freedom 
in  trade  to  which  all  of  them  were  otherwise 
entitled,  and  which  the  public  is  interested 
to  have  them  enjoy.  All  members  and  all 
nonmembers  were  of  right  entitled  to  buy 
from  any  and  all  dealers,  at  their  election, 
yet  the  members  are  restricted  to  dealers 
who  sell  to  none  but  members,  and  nonmem- 
bers are  restricted  to  dealers  who  sell  to  none 
but  nonmembers;  and,  likewise,  all  dealers 
were  of  right  entitled  to  sell  to  all  persons 
who  desired  to  purchase,  yet  those  of  them 
who  sell  to  members  are  forbidden  to  sell  to 
others,  and  those  who  sell  to  others  are 
thereby  deprived  of  sales  to  members.  Thus 
and  to  this  extent  the  public  loses  the  bene- 
fit of  fair  and  free  competition,  which  it  is 
always  entitled  to  have.  These  by-laws 
virtually  divided  the  trade  in  plumbing  ^ 
materials  and  supplies  for  Memphis  into  * 
two  main  parts,  in  the  nature  of  combina- 
tions ohe  of  them  being  represented  by  mem- 
bers of  the  association  and  dealers  who  sell 
to  them  alone,  and  the  other  being  repre- 
sented by  nonmembers  and  dealers  who  sell 
to  them  alone;  and  thereby  the  two  classes 
are  intended  to  be  arrayed  against  each 
other,  not  in  fair  and  free  competition,  but 
with  a  view  to  the  ultimate  demolition  of 
the  latter  class  and  the  entire  control  of  the 
trade  by  the  former  class.  The  underlying 
thought  is  the  destruction  of  all  competition 
with  nonmembers,  by  driving  them  out  of 
the  business,  and  the  acquisition  of  the 
whole  trade  for  members,  whose  competition 
among  themselves  and  whose  prices  to  custo- 
mers are  subject  to  the  illegal  rule  already 
considered.  It  is  entirely  true,  as  in  effect 
observed  in  Maoaulev  Broa.  v.  Tiemey,  19  R. 
I.  255,  37  L.  R.  A.  455,  33  Atl.  1,  and  in  Bohn 
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Mfg*  Co.  ▼.  flollia,  54  Minn.  223,  sub  nom. 
Bohn  Mfg.  Co,  v.  Korthioeatem  Ijumhcnnen'a 
A880.  21  L.  R.  A.  337.  55  N.  W.  1119,  that,  in 
the  first  instance,  each  member  of  the  asso- 
ciation had  a  perfect  legal  right  to  buy  mate- 
rial nml  supplies  exclusively  from  any  dealer 
or  dealers  ne  nu<^ht  choose,  and  each  dealer 
had  an  equal  right  to  select  members  for  his 
customers,  and  to  confine  his  sales  to  them 
only.  These  were  inherent  rights,  which  no 
competitor  was  authorfzcd  to  dispute,  no 
court  empowered  to  control  or  curtail.  But. 
in  our  opinion,  it  does  not  follow  from  this 
undoubted  freedom  of  individual  member 
and  of  individual  dealer  that  all  of  the  mem- 
bers may,  as  ruled  in  those  cases,  lawfully 
enter  into  a  general  and  unlimited  agree- 
ment, in  the  form  of  by-laws,  that  they  and 
all  of  them  will  make  their  purchases  from 
only  such  dc-alers  as  will  sell  to  members  ex- 
clusively. The  premise  does  not  justify  the 
conclusion.  The  individual  right  is  radi- 
cally different  from  the  combined  action. 
The  combination  has  hurtful  powers  and  in- 
fluences not  possessed  by  the  individual.  It 
threatens  and  impairs  rivalry  in  trade, 
covets  control  in  prices,  seeks  and  obtains  its 
own  advancement  at  the  expense  and  in  the 
oppression  of  the  public.  The  difference  in 
l^^al  contemplation  between  individual  right 
and  combined  action  in  trade  is  seen  in  nu- 
merous cases.  Any  one  of  several  commer- 
cial firms  engaged  in  the  sale  of  India  cotton 
bagging  had  the  right  to  suspend  its  sale  for 
any  time  it  saw  fit.  Yet  an  agreement  be- 
tween all  of  them  to  make  no  sales  for  three 
months  without  the  consent  of  the  majority 
"was  palpably  and  unequivocally  a  combina- 
tion in  restraint  of  trade."  India  Bagging 
A890.  v.  Kock,  14  La.  Ann.  1G4.  Any  one  of 
several  companies  had  the  right  to  sell  the 
whole  or  only  a  part  of  its  output  to  only 
such  persons,  in  only  such  territory,  and  at 
only  such  prices,  as  it  pleased,  yet  it  was  in- 
imical to  the  interests  of  the  public  ajid  un- 
lawful for  them  to  combine  and  agree  that 
thoAC  matters  should  be  determined  and  con- 
trolled by  an  a^ncy  jointly  created  for  that 
purpose.  Arnot  v,  Pittston  d  E.  Coal  Co.  68 
N.  Y.  658,  23  Am.  Rep.  190:  Morris  Run  Coal 
Co.  ▼.  Barclay  Coal  Co.  68  Pa.  173,  8  Am. 
Rep.  157.  The  same  was  held  to  be  true,  as 
to  the  individual  company  and  the  combined 
companies,  respectively,  in  the  Sugo/t  Trust 
Case  (previously  cited)  22  Abb.  N.  C.  164,  2 
L.  R.  A.  33,  3  K.  Y.  Supp.  401,  and  54  Hun, 
354,  5  L.  R.  A.  386,  7  N.  Y.  Supp.  406.  So, 
one  railroad  company  has  the  unquestioned 
right  to  charge  reasonable  rates  tor  trans- 
portation, but  it  is  not  lawful  for  competing 
companies  to  mutually  bind  themselves  to 
maintain  those  rates.  United  States  v. 
TranS'MiJSSouri  Freight  Asso.  166  U.  S.  290 
41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  540;  United 
States  V.  Joint  Traffic  Asso.  171  U.  S.  505, 
43  L.  ed.  259,  10  Sup.  Ct.  Rep.  25.  Individ- 
ual boat  proprietors  may  establish  rules  and 
rates  for  the  conduct  of  their  separate  busi- 
ness, but  the  law  does  not  allow  them  to 
form  a  combination,  and  by  mutual  agree- 
ment establish  joint  rules  and  rates.  Hooker 
V.  Vandetcater,  4  Denio,  349,  47  Am.  Dec. 
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258;  Stanton  v.  Allen,  5  Denio.  434.  40  An*. 
Dec.  242.  One  grain  dealer  is  perfectly  free 
to  decide  for  himself  what  price  he  will  offier 
for  grain,  but  he  is  not  allowed  to  enter  into 
an  agreement  with  the  other  grain  dealers  of 
his  town,  and  thereby  fix  the  price  that  all 
of  them  shall  offer.  Craft  v.  McConoughtf 
79  111.  34G,  22  Am.  Rep.  171.  A  single 
brewer  may  fix  his  own  price  for  the  beer 
he  sells.  Kevcrthcles.s,  it  is  unlawful  for  an 
association  of  brewers  to  regulate  the  sales 
of  its  members.  Ncster  v.  Continental 
Brewing  Co.  161  Pa.  473,  24  L.  R.  A.  247,  29 
Atl.  102.  Many  other  cases  to  the  same 
effect  in  principle  might  easily  be  cited,  were 
their  citation  deemed  at  all  necessary. 

The  fact  that  every  plumber  in  the  city 
of  Memphis  had  the  legal  right  originally 
to  purchase  supplies  and  materials  from  any 
dealer  or  dealers  he  might  choose  did  not 
justify  the  association  in  the  passage  of  by- 
laws requiring  its  Tiiembers  to  buy  from  that 
class  of  dealers  it  saw  fit  to  name.  The  two 
things  are  not  the  same,  but  antagonistic. 
The  foiTner  is  freedom ;  the  latter,  restraint. 
Only  meml>er8  of  the  association  are  tech- 
nical parties  to  these  by-laws,  and  as  such 
subject  to  Ihe  punishment  of  expulsion  for 
their  violation.  Nevertheless  all  persons  en- 
gaged in  plumbing  work  in  the  city  of  Mem- 
phis, and  all  dealers  in  plumbing  material 
and  supplies,  wherever  located,  who  sell  to 
them,  are  necessarily  affected  by  their  nat- 
ural operation,  to  the  extent  and  in  the  man- 
ner already  indicated;  and  all  of  those  deal- 
ers who  agree  to  sell  to  members  of  the  as- 
sociation only,  by  that  agreement  and  its  ob- 
servance become  parties  to  the  scheme,  and 
assume  the  same  attitude  before  the  law  as 
if  they  had  been  technical  parties  to  the  by- 
laws, and  agreed  to  observe  them,  in  the  first 
instance.  The  proof  in  the  reoonl  diadoaes 
the  fact  that  several  dealers  out  of  the  atato 
rati^ed  the  by-laws,  as  far  as  relating  in 
themselves,  and  repeatedly  refused  to  sell 
material  and  supplies  to  nonmembers.  for  no 
other  reason  than  that  doing  so  would  he  n 
violation  of  the  by-laws,  and  subject  them, 
an  dealers,  to  a  ''"boycott"  by  the  association 
This  action  of  important  dealers  was  the 
consummation  of  a  vital  part  of  the  complex 
scheme;  and  the  arrangement  so  accom 
plished,  as  the  natural  and  intended  result 
of  these  by-laws,  is  an  illegal  restraint  on 
trade,  a  combination  and  trust,  in  limited 
form,  tending  to  stifle  competition  and  to 
create  a  monopoly  in  a  particular  line  and 
community.  By-laws  with  such  capabili- 
ties, import,  and  design  are  clearly  obnox- 
ious to  the  common  law,  as  well  as  violative 
of  our  statutes  (Shannon's  Code,  9S  3185. 
6622),  which  forbid  and  declare  unlawful, 
null,  and  void  "all  trusts,  pools,  contracts, 
arrangements,  or  combinations."  or  comers, 
or  other  devices  that  are  intended  to  destroy 
or  prevent,  or  that  have  a  tendency  to  des- 
troy or  prevent,  "full  and  free  competition  in 
the  production,  manufacture,  or  sale  of  any 
article  of  legitimate  traffic,"  or  that  "are  de- 
signed or  tend  to  fix,  regulate,  limit,"  reduce 
or  increase  the  price  of  such  article,  or  to 
create  a  monopoly  or  a  comer  therein,  or 
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that  may  in  any  manner  "injurioiiBly  affect 
the  legitimate  trade  and  commerce  of  the 
country."    Whether    these    by-laws    be    re- 

farded  as  a  contract,  an  arrangement,  a  com- 
ination,  or  a  trust,  one  or  all, — ^and  we 
think  they  partake  of  the  nature  of  all  of 
\them, — ^there  can  be  no  reasonable  doubt  that 
they  were  intended  and  are  well  calculated 
to  prevent  full  and  free  competition  in  the 
pui  chase  and  sale  of  articles  of  legitimate 
traffic,  to  influence  the  prices  thereof,  and 
thereby  to  injuriously  aiiect  trade  and  com- 
merce within  the  territory  contemplated. 

Finally,  all  the  by-laws  herein  considered 
(that  relating  to  competitive  bidding  for 
work,  and  the  t^o  concerning  purchases  of 
material  and  supplies)  are  wholly  inopera- 
tive and  vbid,  because  not  authorized  by  the 
charter.  The  action  of  a  nonprofit  associa- 
tion, like  that  of  all  other  corporations,  must 
be  limited  to  the  powers  enumerated  in  the 
charter,  plus  those  necessarily  implied  from 
the  object  of  incorporation.  Authority  to 
adopt  by-laws  of  such  import  as  those  is  not 
expressed  in  the  plaintiff's  charter,  nor  does 
it  arise  by  implication.  Hence  it  does  not 
exist.  The  object  of  the  association  was  re- 
cited in  the  preamble  of  its  charter,  and  re- 
stated in  its  constitution  in  substantially  the 
same  language,  as  follows:  "Art.  11.  The 
association  is  organized  for  sanitary,  com- 
mercial, and  social  purposes,  and  has  for  its 
special  objects  the  advancement  of  the  trade 
in  all  of  the  latest  discoveries  of  science  ap- 
pertaining to  sanitary  laws ;  to  promote  and 
combine  the  intelligence  and  influence  of 
members  for  the  protection  of  the  trade 
against  imposition,  injustice,  or  encroach- 
ments upon  our  common  rights  and  inter- 
ests; encouraging  inventions  and  improve- 
ments in  sanitary  appliances;  fostering  an 
interchange  of  thought,  and  eliciting  and 
communicating  for  the  benefit  of  each  mem- 
ber* the  best  talent  and  the  result  of  experi- 
ence and  ability  of  all;  to  promote  amiable 
relations  with  employees  on  the  basis  of 
mutual  interests  and  equitable  justice  to 
both  journeymen  and  master  plumber;  to 
encourage  national  and  state  legislation  for 
the  furtherance  of  the  interests  of  sanitary 
laws,  and  secure  for  the  members  of  the 
trade  equitable  treatment  in  their  dealings 
with  manufacturers  and  dealers  in  sup- 
plies." Nothing  is  here  found  from  which 
to  imply  authority  to  tax  competition 
among  members  or  to  curtail  their  freedom 
in  respect  of  desired  purchases.  These 
thoughts  are  not  even  remotely  suggested. 
No  more  are  they  essential  elements  of  the 
object  expressed.  It  is  well  to  observe,  in 
conclusion,  that,  if  the  charter  were  so  con- 
strued as  to  authorize  the  adoption  of  by- 
laws like  these,  the  charter  itself  would  by 
that  construction  and  to  that  extent  be 
brought  into  legal  condemnation,  as  in  ex- 
cess of  the  powers  contemplated  by  the  le- 
gitimate act  under  which  it  was  granted, 
and  by  which  its  efficient  scope  must  be 
measured. 

Reversed  and  dismissed. 
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Dick  McCULLEY,  Plff.  in  Err., 

v.. 

STATE  of  Tennessee. 


Lee  THORNTON,  Appt., 

V, 

STATE  of  Tennessee  ew  rel.  H.  D.  MINOR. 


( 


.Tenn ) 


!•  Tlie  remoTal  of  a  Jadse  from  ofllce 
oannot  be  made  for  pnreljr  economic 
reasons  not  personal  to  him  or  relating  to 
his  administration  of  the  office,  under  Const, 
art.  6,  f  6,  which  provides  for  the  removal 
of  Judges  by  concurrent  vote  of  both  houses 
of  the  general  assembly  after  notice  to  the 
judge,  accompanied  with  a  copy  of  the  causes 
alleged  for  his  removal. 

a.  An  attempt  hy  the  lefflalatnre  to  re- 
move a  Jadflre  for  causes  which  do  not  give 
the  legislature  any  constitutional  authority 
to  remove  him  is  subject  to  review  by  the 
judiciary. 

8«  Tbe  povrer  to  abollab  exlatlnsr 
eonrts,  and  to  increase  and  diminish  the 
number.  Is  Included  in  the  legislative  power 
to  ordain  and  establish  them. 

4.  Tlie  ebanffe  of  a  county  from  one 
Judicial  circalt  to  another  whose  judges 
the  qualified  voters  of  the  county  had  no 
voice  In  electing  does  not  violate  Const,  art. 
6,  f  4,  providing  that  "the  judges  shall  be 
elected  by  the  qualified  voters  of  the  district 
or  circuit  to  which  they  are  to  be  assigned." 

6.  The  power  to  detach  conn  ties  from 
one  Indicia]  circnit  and  add  them  to 
another  Is  within  the  constitutional  grant 
of  legislative  authority  to  ordain  and  estab- 
lish from  time  to  time  circuit,  chancery,  and 
other  Inferior  eourta 

(WUkss,  J.,  dissents  from  proposiHons  l  and 
t;  Snodgrass,  Ch.  J.,  and  Beard,  J„  dissent 
from  propositions  9^,) 

(August  29,  1899.) 

ERROR  to  the  Criminal  Court  for  Hender- 
son County  to  review  a  judgment  con- 
victing defendant  of  unlawfully  selling  li- 
quor to  a  minor.    Affirmed, 

APPEAL  by  res^ndent  from  a  judgment 
of  the  Circuit  Court  for  Henderson 
County  enjoining  him  from  exercising  the 
functions  and  powers  of  a  chancellor  on  the 
ground  that  he  had  been  removed  from  office 
by  the  legislature.    Affirmed. 

The  facts  are  stated  in  the  opinions. 
ifeasra.    Barham    A    Timberlake  for 
plaintiff  in  error. 

Messrs.  W.  M.  Taylor,  MeGall  A  Iian- 
easter,  F.  II.  Davlfl,  and  D.  E.  Soott,  for 
the  State: 

The  intention  was,  and  always  has  been, 
that  judicial  officers  should  not  be  disturbed 
for  any  cause  except  malfeasance  in  office; 

'  .  Note. — For  constitutional  restraints  on  re- 
moval  of  judges  from  office,  see  also  State  e» 
rel.  Gibson  v.  Friedley  (Ind.)  21  L.  R.  A.  634; 
Alkman  v.  Edwards  (Kan.)  80  L.  R.  A.  149; 
and  People  em  rel.  Burby  v.  Rowland  (N.  Y.) 
41  L.  R.  A.  83S. 
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and,  according  to  the  well-organized  canons 
of  statutory  construction,  the  court  is  war- 
ranted in  taking  notice  of  the  intention  of 
the  framers  of  the  Constitution. 

Cooley,  Const.  Llm.  p.  68;  Com.  ▼.  Gfam- 
hle,  62  Pa.  343,  1  Am.  Rep.  422. 

The  cause  of  removal  must  pertain  to  the 
personality  of  the  official. 

State  ex  rel.  Ot-r  v.  Leonard,  86  Tenn.  485, 
7  S.  W.  453 ;  Eta  parte  Cross,  16  Lea,  486. 

The  legislature  cannot  abridge  the  term  of 
oflSce  prescribed  by  the  Constitution. 

State  ew  rel.  Orr  ▼.  Leonard,  86  Tenn.  485, 
7  S.  W.  453 ;  State  ex  rel,  Ramho  ▼.  Moloney, 
92  Tenn.  62,  20  S.  W.  419;  Ex  parte  Cross, 

16  Lea,  486;  Oalbreath  ▼.  State,  MS.  Opin- 
ion, Nashville;  Bretoei*  v.  Davis,  9  Humph. 
208,  49  Am.  Dec  706;  Font  v.  Oibhs,  54 
Miss.  396;  Howard  v.  State  ex  rel.  Vaioter, 
10  Ind.  99;  Lowe  v.  Com.  3  Met  (Ky.)  237; 
Moser  v.  Long,  64  Ind.  189;  Hoke  ▼.  Hen- 
derson, 15  N.  C.  (4  Dev.  h.)  1,  25  Am.  Dec 
677 ;  People  ex  rel.  Williamson  ▼.  MoKinney, 
52  N.  Y.  374;  People  ex  rel.  Fowler  v.  Bull, 
4A  N.  Y.  57,  7  Am.  Rep.  302;  State  ex  rel. 
Gibson  v.  Friedley,  135  Ind.  119,  21  K  R.  A. 
636.  34  N.  E.  872. 

The  legislature  cannot  remove  an  officer 
whose  term  is  fixed  by  the  Constitution. 

People  ex  rel.  Robertson  v.  VanOaskin,  5 
Mont.  352,  6  Pac.  30;  Com.  v.  Gamble,  62 
Pa.  343;  Cooley,  Const.  Lim.  68,  78,  note  p. 
336;  People  ex  rel.  Fowler  v.  Bull,  46  N.  Y. 
57,  7  Am.  Rep.  302 :  King  v.  Hunter,  65  N. 
C.  603,  0  Am.  Rep.  754. 

When  the  incumbent  is  elected  or  ap- 
pointed for  a  definite  term  under  constitu- 
tional provisions,  and  is  removed  only  for 
specific  causes,  the  power  of  removal  cannot 
be  exercised  until  tnere  have  been  preferred 
against  him  specific  charges  of  which  he  shall 
have  notice,  and  an  opportunity  afforded  him 
to  be  heard  in  his  defense. 

State  ex  rel.  Hastings  v.  Smith,  35  Neb. 
13,  16  L.  R.  A.  791,  62  N.  W.  700;  Aikman 
V.  Edioards,  56  Kan.  751,  30  L.  R.  A.  149,  42 
Pac  366;  Page  v.  Hardin,  8  B.  Mon.  648; 
Honey  v.  Graham,  39  Tex.  1 ;  Com.  ex  rel. 
Boicmnn  v.  Slifer.  25  Pa.  23.  64  Am.  Dec. 
080:  Dullam  v.  Willson,  53  Mich.  392,  51 
Air.  Rep.  143.  19  N.  W.  112:  Hallgren  y. 
Campbell  82  Mich.  255,  9  L.  R.  A.  408,  40 
N.  W.  381 ;  Ham  v.  Boston  Bd.  of  Police,  142 
Mass.  90,  7  N.  £.  540:  State  ex  rel.  Denison 
V.  St.,  Louis,  90  Mo.  19,  1  S.  W.  757 :  1  Dill. 
Mun.  Corp.  4th  ed.  K  250 ;  Biggs  v.  McBride, 

17  Or.  040,  5  L.  R.  A.  115,  21  Pac  878:  State 
ex  rel.  Atty.  Gen.  v.  Hawkins,  44  Ohio  St. 
98.  5  N.  E.  228 ;  Cooley,  Const.  Lim.  55-57, 
note,  68-68,  197 ;  2  Story,  Const,  p.  367,  and 
note;  Speed  v.  Detroit,  98  Mich.  360,  22  L. 
R.  A.  842,  57  N.  W.  406 ;  Robinson  v.  Dunn, 
77  Cal.  473,  19  Pac  878 ;  State  ex  rel.  Goodin 
V.  Thomun,  10  Kan.  191 ;  Thomas  v.  Owens, 
4  Md.  180;  Fant  v.  Gibbs,  54  Miss.*  396; 
State  V.  Kelsey,  44  N.  J.  L.  9 ;  People  ex  rel. 
Tngersoll  v.  Garey,  6  Cow.  642,  Affirmed  in  9 
Cow.  640;  State  ex  rel.  Ives  v.  Choate,  11 
Ohio,  511;  Walker  v.  Cincinnati,  21  Ohio 
St.  14,  8  Am.  Rep.  24;  Com.  ex  rel.  Hepbwm 
V.  Mann,  6  Watts  ft  S.  403 ;  Com.  v.  Gamble, 
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62  Pa.  343,  1  Am.  Rep.  422 ;  Brewer  v.  Dams, 
9  Humph.  208,  49  Am.  Dec  706;  Foster  v. 
Jones,  79  Va.  642,  52  Am.  Rep.  637;  Blair 
▼.  Marye,  80  Va.  485 ;  State  ex  rel.  Kcnnedjf 
V.  Brunst,  26  Wis.  412,  7  Am.  Rep.  84. 

The  legislature  cannot  take  away  alto- 
gether the  authority  of  a  judge  the  grant 
and  tenure  of  whose  office  are  fixed  by  the 
Constitution. 

People  ex  rel.  Ballou  v.  Dubois,  23  Dl. 
547;  People  ex  rel.  BaUou  v.  Bangs,  24  HI. 
184;  State  ex  rel.  Atty.  Gen.  v.  Messmore, 
14  Wis.  168;  Slate  ex  rel.  Doane  ▼.  Draper, 
43  Mo.  220;  State  ex  rel.  Ande  v.  Kinkead, 
14  Nev.  117;  Com.  v.  Gamble,  62  Pa.  343,  1 
Am.  Rep.  422 ;  State  ex  rel.  Vollena  ▼.  Jumel, 
30  La.  Ann.  861. 

The  courts  and  judges  are  independent 
from  legislative  interference  in  the  discharge 
of  their  official  duties. 

State  ex  rel.  Hovey  v.  Noble,  118  Ind. 
350,  4  L.  R.  A.  101,  21  N.  E.  244{  State  ex 
rel.  Hastings  v.  Smith,  35  Neb.  13,  16  L.  R. 
A.  791,  52  N.  W.  700;  Page  ▼.  Hardin,  8  B. 
Mon.  648;  Honey  v.  Graham,  89  Tex.  1; 
Com.  ex  rel.  Bowman  v.  SUfer,  25  Pa.  23,  64 
Am.  Dec.  680;  Dullam  ▼.  Willson,  53  Mich. 
392,  51  Am.  Rep.  143,  19  N.  W.  112;  Hall- 
gren V.  Campbell,  82  Mich.  255,  9  L.  R.  A.  408, 
46  N.  W.  381 :  Ham  v.  Boston  Bd.  of  Police, 
142  Mass.  90,  7  N.  E.  540;  State  ex  rel.  Deni' 
son  r.  St.  Louis,  90  Mo.  19,  1  S.  W.  757 ;  1 
Dill.  Mun.  Corp.  4th  ed.  §§  250,  267;  Biggs 
V.  McBride,  17  Or.  640,  6  L.  R.  A.  115,  21  Pac 
878 ;  State  ex  rel.  A  tty.  Gen.  ▼.  Hawkins,  44 
Ohio  St  98,  5  N.  E.  228;  Ex  parte  Meredith^ 
33  Gratt.  119,  86  Am.  Rep.  771;  Hoke  v. 
Henderson.  15  N.  C.  (4  Dev.  L.)  1,  25  Aol 
Dec  677 ;  Throop,  Pub.  Off.  S  367 ;  1  Beach, 
Pub.  Corp.  S  190;  19  Am.  ft  Eng.  Enc  Law, 
p.  562. 

Officers  appointed  for  fixed  periods  are,  in 
the  absence  of  express  authority,  to  remove 
them  without  cause,  entitled  to  hold  their 
offices  until  the  expiration  of  such  periods, 
unless  removed  therefrom  for  cause  after 
fair  trial. 

Hallgren  v.  Campbell,  82  Mich.  256,  9  L. 
R.  A.  408;  State  ex  rel.  Hovey  v.  Voble,  118 
Ind.  350,  4  L.  R.  A.  106.  21  N.  E.  244;  Com. 
V.  Gamble,  62  Pa.  343,  1  Am.  Rep.  422. 

MeAlister,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  was  convicted  in  the 
criminal  court  of  Henderson  county  of  the 
offense  of  selling  liquor  to  a  minor,  and  from 
said  judgment  has  appealed  in  error. 

The  main  assignment  arises  upon  the  ac- 
tion of  the  trial  judge  in  overruling  the  de- 
fendant's plea  to  the  jurisdiction  of  the 
court.  The  plea  averred  that  the  Honorable 
John  M.  Taylor,  who  was  assuming  to  pre- 
side and  hold  said  court,  was  not  judee  of 
the  criminal  court  of  the  eleventh  judicial 
circuit,  nor  judge  of  any  court  in  the  state  of 
Tennessee,  for  the  reason  that  on  the  20t]i 
of  April,  1899,  the  general  assembly  of  the 
state  of  Tennessee  adopted  a  resolution,  two 
thirds  of  the  members  of  each  branch  con- 
curring, which  resolution  was  on  the  21  st 
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of  April,  1899,  approved  by  the  governor,  re- 
movuig  the  Honorable  John  M.  Taylor  from 
said  office,  in  accordance  with  the  authority 
conferred  by  §  6,  art.  6,  of  the  state  Consti- 
tution. The  plea  then  recites  the  proceed- 
ings of  the  legislathre  which  resulted  in  the 
removal  of  Judge  Taylor.  The  cause  for  re- 
moval recited  in  the  resolution  is  that  there 
is  not  sufficient  business  to  require  or  justify 
the  retention  in  office  of  said  official,  and 
that  it  is  necessary  for  the  welfare  of  the 
state  that  the  judicial  circuits  and  chancery 
divisions  should  be  redistricted,  and  that 
there  should  be  a  reduction  in  the  number  of 
circuit  judges,  chancellors,  and  attorneys 
general,  to  the  end  that  there  may  be  a  re- 
duction in  the  judicial  expenses  of  the  state, 
and  for  the  promotion  of  economy  in  the  ad- 
ministration of  public  justice.  No  reason 
personal  to  the  judge  was  assigned  as  cause 
for  removal,  but,  on  the  contrary,  the  resolu- 
tion contains  a  testimonial  to  the  ^'eminent 
ability,  fidelity,  and  purity  in  public  and 
private  life  of  said  Jno.  M.  Taylor."  The 
plea  to  the  jurisdiction  was,  on  motion  of  the 
attorney  general,  stricken  from  the  files ;  and 
thereupon  the  defendant  was  placed  on  trial, 
convicted  by  a  jury,  and  fined  by  the  court 
the  sum  of  $10.  The  verdict  of  the  jury  is 
fully  supported  by  the  evidence,  and  the  only 
question  presented  for  our  determination 
upon  the  record  is  whether  the  -  court  had 
jurisdiction  of  the  case.  It  should  be  re- 
marked that  prior  to  the  adoption  of  the  re- 
moval resolution  the  general  assembly  had 
passed  an  act  repealing  the  act  creating  the 
criminal  court  of  the  eleventh  judicial  cir- 
cuit and  abolishing  said  court,  but  the  re- 
pealing act  was  expressly  limited  not  to  take 
effect  until  the  expiration  of  thirty  days 
from  the  final  adjournment.  At  the  time 
the  case  now  under  consideration  was  tried 
in  the  lower  court,  to  wit,  on  the  7th  day  of 
May,  1899,  the  abolishing  and  repealing  act 
approved  April  6,  1899,  had  not  taken  effect, 
and  hence  no  question  is  presented  upon  this 
record  in  respect  of  the  right  of  the  legisla- 
ture to  abolish  the  court.  It  is  further  to 
be  observed  that  when  the  removal  resolution 
was  approved,  to  wit,  on  April  21,  1899,  the 
abolishing  and  repealing  act  had  not  taken 
effect.  Aat  act  as  already  stated,  did  not 
take  effect  until  thirty  days  after  the  final 
adjournment  of  the  legislature.  Precisely 
formulated,  then,  the  question  for  our  deter- 
mination upon  this  record  is  whether,  upon 
a  proper  construction  of  article  6,  S  6,  of  the 
Htate  Constitution,  the  legislature  is  em- 
powered, for  economic  reasons,  to  remove  a 
judge  whose  office  is  still  in  existence.  If 
the  act  abolishing  the  court  had  already 
taken  effect,  and  afterwards  the  removal 
resolution  had  been  adopted,  a  different 
question  would  arise.  In  such  case  the  whole 
question  would  turn  upon  the  power  of  the 
legislature  to  abolish  the  court,  for,  if  such 
power  existed,  the  judge  would  thereby  be 
displaced,  and  a  removal  resolution  would 
be  useless  and  supcrerogant.  It  would  seem 
a  legislative  solecism  to  resolve  to  remove 
a  judge  from  an  office  which  had  already 
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been  abolished  and  had  no  existence.  Tlie 
present  case,  however,  must  be  adjudged 
upon  the  state  oi  the  law  as  it  stood  at  the 
date  of  the  trial  below;  and,  as  we  have  al- 
ready seen,  the  act  abolishing  the  court  had 
not  then  taKen  effect,  and  the  jurisdiction  of 
the  judge  was  challenged  alone  upon  the 
ground  of  his  removal  from  office.  The  ques- 
tion, then,  is  whether  the  legislature  is 
clothed  with  authority  under  the  Constitu- 
tion to  remove  a  judge  from  office  for  eco- 
nomic reasons  purely.  The  authority  is 
claimed  to  be  derived  from  article  6,  §  6, 
Const.  1870,  which  provides,  viz.:  "Judges 
and  attorneys  for  the  state  may  be  removed 
from  office  by  a  concurrent  vote  of  both 
houses  of  the  general  assembly,  each  house 
voting  separately,  but  two  Uiirds  of  the 
members  to  which  each  house  may  be  en- 
titled must  concur  in  such  vote.  The  vote 
shall  be  determined  by  ayes  and  noes,  and 
the  names  of  the  members  voting  for  or 
against  the  judge  or  attorney  for  the  state 
together  with  the  cause  or  causes  of  removal 
shall  be  entered  on  the  journal  of  each  house 
respectively.  The  judge  or  attorney  for  the 
state  against  whom  the  legislature  may  be 
about  to  proceed  shall  receive  notice  thereof 
accompanied  with  copy  of  causes  alleged  for 
his  removal'  at  least  ten  days  before  the  day 
on  which  either  house  of  the  general  as- 
sembly shall  act  thereupon."  Article  5,  § 
4,  provides  for  impeachment  of  judges  for 
crimes  committed  in  their  official  capacity. 
In  support  of  the  action  of  the  general  as- 
sembly it  is  insisted  by  the  attorney  general : 
First,  that,  under  this  article  and  section  of 
the  Constitution,  judges  and  attorneys  gen- 
eral may  be  summarily  removed  for  any 
cause  that  the  two  houses  of  the  general  as- 
sembly may  deem  sufficient ;  second,  that  the 
two  houses  are  exclusive  and  final  judges  of 
the  sufficiency  of  the  cause  for  removal,  and 
the  courts  cannot  revise  or  annul  their  ac- 
tion; third,  that  it  is  a  sufficient  cause  for 
removal  that  an  office  is  useless  and  the 
salary  an  unnecessary  public  burden.  These 
propositions  thus  formulated  by  the  attor- 
ney general  have  been  re-enforced  with  an 
argument  evincing  much  ability  and  re- 
search. Antagonizing  the  views  of  the  at- 
torney general,  it  is  insisted  that  the  legis- 
lature had  no  power  imder  article  6,  §  6,  of 
the  Constitution  to  remove  a  judge,  except- 
ing for  causes  personal  to  the  judge  or  his 
administration  of  the  office,  and  that  the  re- 
moval of  a  judge  upon  economic  grounds  is 
void.  It  is  insisted  that  the  removal  clause 
of  the  Constitution  was  designed  to  cover 
cases  of  incompetency,  mental  or  physical 
disability,  continued  neglect  of  official  duty, 
misconduct  in  office,  or  other  causes  which 
would  not  constitute  impeachable  crimes, 
but  would  nevertheless  be  proper  groimds 
for  removal.  It  is  further  insisted  that,  if 
the  theory  of  the  state  is  sound,  the  consti- 
tutional tenure  of  office  is  subject  to  abbre* 
viation  or  destruction  at  the  will  of  two 
thirds  of  the  members  of  the  legislature,  ex- 
ercised for  any  cause  they  may  deem  suffi- 
cient for  removal,  whether  founded  on  eoon- 
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omy,  politics,  religion,  race,  policy,  or  ex- 
pediency; thus  discrowning  absolutely  the 
independence  of  the  judiciary.  On  the  other 
band,  in  support  of  the  contention  that  the 
power  of  removal  is  unlimited,  it  is  shown 
from  the  journal  of  the  constitutional  conven- 
tion of  1870  that  three  amendments  defining 
and  limiting  the  authority  conferred  by  this 
section  were  successively  defeated:  First, 
^ir.  Gibson  proposed  an  amendment  to  de- 
fine and  limit  che  power  of  removal  in  these 
words:  "For  crime,  corruption,  habitual 
drunkenness,  incompetency,  or  neglect  of 
duty."  Second.  Mr.  Fentress  offered  in  lieu 
of  Mr.  Gibson's  amendment  the  following: 
"For  official  corruption,  or  for  continued 
neglect  of  duty,  or  continued  incapacity  of 
any  kind  to  perform  the  duties  of  his  office." 
Third.  Mr.  Turner  proposed  the  following 
amendment:  "Provided,  the  causes  of  re- 
moval arc  such  as  are  prescribed  by  the  gen- 
eral law  of  the  land  passed  by  a  legislature 
prior  to  the  one  taking  action  thereon."  But 
the  convention  rejected  all  of  these  amend- 
ments, and  adopted  the  section  substantially 
as  it  stood  in  the  Constitution  of  1834.  It 
is  now  asked  if  this  court  will  undertake  to 
do  what  the  convention  so  emphatically  re- 
fused to  do, — instruct  the  legislature  for 
what  causes  removal  can  lawfully  be  had. 
It  is  insisted  that,  if  the  convention  was  will- 
ing to  leave  the  matter  to  unlimited  legisla- 
ti-ve  discretion,  this  court  cannot  inquire 
into  the  sufficiency  of  the  cause  of  removal 
or  the  regularity  of  the  proceedings.  It  is 
insisted  the  courts  can  no  more  inquire  into 
the  existence  and  sufficiency  of  the  causes 
or  reasons  that  prompted  the  legislature  to 
adopt  a  removal  resolution  than  they  can  in- 
quire into  the  reasons  for  the  passage  of  stat- 
utes or  the  levy  of  taxes  or  the  appropria- 
tion of  money.  It  is  insisted  the  power  of 
removal  as  therein  declared  is  absolute  and 
unconditioned,  and  that  the  language  indi- 
cates that  the  whole  matter  was  left  to  legis- 
lative discretion. 

We  cannot  concur  in  this  construction  of 
the  removal  clause  of  the  Constitution.  The 
fact  that  several  amendments  specifying  the 
particular  causes  for  which  the  legislature 
would  be  authorized  to  remove  were  succes- 
sively rejected  does  not,  in  our  judgment, 
demonstrate  that  the  convention  thereby  in- 
tended to  invest  the  legislature  with  an  un- 
limited power  of  removal.  As  well  said  by 
able  counsel :  "The  authors  of  these  amend- 
ments may  have  believed  it  best  to  put  be- 
yond any  question  that  the  cause  of  removal 
should  be  confined  to  the  official  or  personal 
conduct  of  the  judge,  and  that  this  desire 
Avas  met  by  the  counter  opinion  that  no  oth- 
er construction  than  this  could  be  placed 
upon  the  removal  section,  and  that  therefore 
the  amendments  were  needless  and  super- 
fluous. .  .  .  Again,  there  is  another 
reason  showing  it  was  judicious  to  reject 
said  amendments:  Causes  personal  to  the 
incumbent  or  relating  to  the  conduct  of  his 
office  might  assume  many  phases,  and  there- 
fore it  would  be  unwise  to  undertake  to  de- 
fine the  same.    The  enumeration  of  certain 
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causes  should  have  excluded  any  legislative 
power  to  act  upon  other  causes  not  expressly 
designated.  An  examination  of  the  causes 
of  removal  might  partially  defeat  the  ob- 
ject of  the  removal  clause.  For  this  reason 
it  was  judicious  to  use  gtoeral  terms,  so  as 
to  include  the  intended  causes  of  removal  in 
all  possible  phases."  Mr.  Cooley, .  in  his 
work  on  Constitutional  Limitations  (2d  ed. 
p.  G6)  says:  "When  the  inquiry  is  directed 
to  ascertaining  the  mischief  designed  to  be 
remedied  or  the  purpose  sought  to  be  accom- 
plished by  a  particular  provision,  it  may  be 
proper  to  examine  the  proceedings  of  the 
convention  which  framed  the  instrument. 
Where  the  proceedings  clearly  point  out  the 
purpose  of  the  provision,  the  aid  will  be  valu- 
able and  satisfactory;  but,  where  the  ques- 
tion is  one  of  abstract  meaning,  it  will  be 
difficult  to  derive  from  this  source  much  re- 
liable assistance  in  interpretation.  Every 
member  of  such  a  convention  acts  upon  such 
motives  and  reasons  as  influence  him  per- 
sonally, and  the  motions  and  debates  do  not 
necessarily  indicate  the  purpose  of  a  major- 
ity of  the  convention  in  adopting  a  particu- 
lar clause.  It  is  quite  possible  for  a  clause 
to  appear  so  clear  and  unambiguous  to  the 
members  of  the  convention  as  to  require 
neither  discussion  nor  illustration,  and  the 
few  remarks  made  concerning  it  in  the  con- 
vention might  have  a  plain  tendency  to  lead 
directly  away  from  the  meaning  in  the 
minds  of  the  majority.  It  is  equally  possi- 
ble for  a  part  of  the  members  to  accept  a 
clause  in  one  sense,  and  a  part  in  another. 
And,  even  if  we  were  certain  we  had  attained 
the  meaning  of  the  convention,  it  is  by  no 
means  to  be  allowed  a  controlling  force,  es- 
pecially if  that  meaning  appears  not  to  be 
the  one  which  the  words  would  most  natu- 
rally and  obviously  convey ;  for,  as  the  Con- 
stitution does  not  derive  its  force  from  the 
convention  which  framed,  but  from  the  peo- 
ple who  ratified,  it,  the  intent  to  be  arrived 
at  is  that  of  the  people,  and  it  is  not  to  be 
supposed  that  they  have  looked  for  any  dark 
or  abstruse  meaning  in  the  words  employed, 
but,  rather,  that  they  have  accepted  them  io 
the  sense  most  obvious  to  the  common  un- 
derstanding, and  ratified  the  instrument  in 
the  belief  that  that  was  the  sense  designed 
to  be  conveyed."  These  proceedings  (the 
journal)  are  leas  conclusive  of  the  proper 
construction  of  the  instrument  than  are 
legislative  proceedings  of  the  proper  con- 
struction of  a  statute,  since  in  the  latter 
case  it  is  the  intent  of  the  legislature  we 
seek,  while  in  the  former  we  are  endeavor- 
ing to  arrive  at  the  intent  of  the  people 
through  the  discussions  and  deliberations 
of  their  representatives.  We  have  an  illus- 
tration of  this  in  the  adoption  by  the  conven- 
tion of  1870  of  that  clause  which  provides, 
viz.:  "No  corporation  shall  be  created  or 
its  powers  increased  or  diminished  by  special 
laws,"  etc.  The  journal  of  the  convention 
shows  that  an  amendment  to  limit  the  pro- 
visions of  this  section  to  private  corporations 
and  exclude  municipal  corporations  was  re- 
jected.   Yet  this  court  held  that,  looking  to 
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the  scope  and  purpose  of  the  entire  section, 
private  corporations  were  alone  contem- 
plated, and  the  clause  did  not  apply  to  muni- 
cipal corporations.  State  ▼.  Wilson,  12  Lea, 
259. 

We  think  anj  plain  man,  looking  at  the 
force  of  this  removal  clause,  and  reading 
therein  that  the  cause  or  causes  of  removal 
shall  he  entered  on  the  journal  of  each  house, 
respectively,  and  that  the  judge  against  whom 
the  legislature  may  be  about  to  proceed  shall 
receive  notice  theroof ,  together  with  a  uopy ' 
of  the  causes  preferred  for  his  removal,  at 
least  ten  days  before  the  day  on  which  either 
house  of  the  general  assembly  shall  act 
thereon,  would  say  at  once  that  the  clause  in 
question  contemplated  an  investigation  of 
some  cause  touching  the  personal  or  official 
conduct  of  the  judge.  If  the  power  of  re- 
moval is  unlimited,  why  provide  for  service 
upon  the  judge  of  a  copy  of  the  causes  al- 
leged for  removal  at  least  ten  days  before 
action,  unless  it  was  to  give  him  an  opportu- 
nity to  prepare  for  trial?  And  why  pro- 
vide for  a  U'ial  of  an  economic  question? 
This  would  present  a  curious  anomaly  in 
legislative  proceedings, — a  trial  of  an  issue 
to  determine  whether  the  services  of  the 
judge  are  needed.  In  our  opinion,  if  eco- 
nomic reasons  had  been  in  the  minds  of  the 
framers  of  the  Constitution,  other  words 
than  a  removal  for  cause  and  on  notice  would 
have  been  used.  The  word  "cause,"  used  in 
the  removal  clause,  means  lesal  cause.  It 
contemplates  a  change,  a  trial,  and  a  judg- 
ment of  removal  upon  cause.  State  exrel, 
Hitchcock  V.  Uevoitt,  3  S.  D.  187,  16  L.  R. 
A.  413,  52  N.  W.  875.  In  the  case  of  State 
ex  rel  Hart  v.  Duluth,  53  Minn.  238,  55  N. 
W.  118,  the  validity  of  an  official  removal 
was  involved.  The  city  ordinance  provided 
that  any  member  may  be  removed  by  a 
vote  of  two  thirds  of  all  members  of  the 
council,  for  sufficient  cause,  on  charges  and 
notice.  The  court  said,  viz. :  "  *Cause'  or 
'sufficient  cause'  means  'legal  cause,*  and  not 
any  cause  which  the  council  may  think  suffi- 
cient. The  cause  must  be  one  which  special- 
ly relates  to  and  affects  the  administration 
oi  the  office,  and  must  be  restricted  to  some- 
thing of  a  substantial  nature,  directly  affect- 
ing the  rights  and  interests  of  the  public 
The  cause  must  be  one  touching  the  qualifica- 
tions of  the  officer,  or  his  performance  of  its 
duties,  showing  that  he  is  not  a  fit  or  proper 
jierson  to  hold  the  office.  An  attempt  to  re- 
move an  officer  for  any  cause  not  affecting 
his  competency  or  fitness  would  be  an  excess 
of  power,  and  equivalent  to  an  arbitrary  re- 
moval. In  the  absence  of  any  statutory 
specification,  the  sufficiency  of  the  cause 
snould  be  determined  with  reference  to  the 
character  of  the  office  and  the  qualifications 
necessary  to  fill  it."  Hawkins  v.  Keroheval, 
10  Lea,  535.  Where  the  removal  is  to  be 
made  for  cause  on  notice  and  no  specific 
cause  is  defined^  the  cause  of  removal  is  to 
be  construed  as  relating  to  the  person  of  the 
official,  and  his  administration  of  the  office. 
See  Throop,  Pub.  Off.  S  367 ;  1  Dill.  Mun. 
Corp.  3d  ed.  S  251.  "Removal  for  cause"  is 
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defined  in  Anderson's  T^w  Dictionary  as  fol- 
lows: "Removal  for  cause  imports  that  a 
reason  exists,  personal  to  the  individual, 
which  the  law  and  sound  public  opinion  rec- 
ognize as  a  ffood  cause  for  his  no  longer  occu- 
pying the  place;  implies  some  dereliction  or 
general  neglect  of  duty,  some  incapacity  to 
perform  the  duties  of  the  post,  or  some  de- 
linquency affectmg  the  incumbent's  general 
character  or  fitness  for  the  office.  The  power 
to  remove  an  officer  'for  cause'  can  be  exe- 
cuted only  for  just  cause,  after  he  has  had 
an  opportunity  to  defend."  The  following 
authorities  are  cited  to  support  definition: 
People  ex  rel.  Nichols  v.  New  York  (1879) 
19  Uun,  448 ;  People  ex  rel,  Munday  v.  Fire 
Comrs.  72  N.  Y.  449;  State  ex  rel.  Haight  v. 
Love,  39  N.  J.  L.  14;  Rex  v.  Richardson,  1 
Burr.  517.  "Where  an  officer  is  appointed 
or  elected  for  a  definite  term,  he  cannot  be  re- 
moved but  for  cause,  by  which  is  meant 
charges,  notice,  and  trial."  State  ex  rel.  Gal- 
lagher V.  Brown,  57  Mo.  App.  203.  The  stat- 
ute of  New  York  confers  upon  commissionsra 
of  New  Y'^ork  city  the  right  to  remove  certain 
officers  at  pleasure,  with  this  limitation: 
That  such  power  of  removal  "cannot  be  ex- 
ercised in  respect  to  any  regular  clerk  or 
head  of  a  bureau  until  he  has  been  informed 
of  the  cause  of  the  proposed  removal  and 
has  had  an  opportimity  of  making  an  ex- 
planation." It  also  provides  that  a  record 
of  the  true  causes  of  removal  shall  be  entered 
of  record  in  the  department  and  a  statement 
thereof  shall  be  filed.  Under  this  authority 
the  commissioners  undertook  to  remove  a 
certain  officer  who  came  within  the  pro- 
visions above  set  out,  and  the  court  of  ap- 
peals of  New  Y''ork,  through  Allen,  J.,  said: 
"The  party  against  whom  the  proceeding  is 
taken  must  be  informed  of  the  'cause  of  the 
supposed  removal,  and  be  allowed  an  oppor- 
tunity of  explanation.'  This  necessarily 
implies  that  the  'cause'  must  be  some  der- 
eliction or  general  neglect  of  duty,  or  in- 
capacity to  perform  the  duties,  or  some  de- 
linquency affecting  his  general  character 
and  his  fitness  for  the  office.  The  cause  as- 
signed should  be  personal  to  himself,  and 
implying  an  unfitness  for  the  place."  Peo- 
ple ex  rel.  Munday  v.  Fire  Comrs.  72  N.  Y. 
448,  449.  Another  act  of  the  legislature 
confers  the  following  power:  "The  heads 
of  all  departments  .  .  .  and  all  other 
persons  whose  appointment  is  in  this  section 
provided  for,  may  be  removed  by  the  mayor 
for  cause  and  after  opportunity  to  be  heard, 
subject,  however,  before  such  removal  shall 
take  effect,  to  the  approval  of  the  governor 
expressed  in  writing."  The  court,  in  review- 
ing a  removal  which  had  been  made  under 
above-quoted  power,  said:  Before  an  officer 
can  be  removed  thereunder,  he  must  have  a 
definite  and  specific  copy  of  charges,  a  rea- 
sonable time  to  answer,  and  the  right  to  hear 
and  examine  tiie  evidence  against  him,  to  of- 
fer testimony  himself,  and  to  have  aid  and 
advice  of  counsel  during  the  conduct  of  the 
examination.  The  cause  must  be  found  in 
some  act  of  commission  or  omission  by  the 
officer  in  regard  to  his  duty,  or  affecting  his 


572 


Tbnkesbee  Buprkms  COUIIT. 


Auo.. 


general  character  which  the  law  and  a  sound 
public  opinion  pronounce  to  be  sufficient  to 
justify  a  forfeiture  of  the  office,  and  not  in 
the  political  bias  or  personal  dislike  of  the 
officer  having  the'  power  of  removal.  Peo- 
ple ecD  rel.  Niohols  v.  New  York,  19  Hun,  441 
et  aeq.  This  case  also  explicitly  recognizes 
the  power  of  the  judiciary  to  review  the  ac^ 
tion  of  the  governor  as  well  as  that  of  the 
mayor  in  such  matters.  It  also  discusses  at 
length  the  method  of  procedure  which  shall 
be  followed  in  removing  officers  where  a  Con- 
stitution or  act  of  the  legislature  confers 
such  power  without  prescribing  the  proced- 
ure, giving  to  the  party  whose  rights  are  to 
be  affected  all  the  privileges  he  would  have 
under  the  oommon  law  when  his  rights  are 
sought  to  be  interfered  with. 

Other  authorities  on  the  point  under  dis- 
cussion are  State  ea  rel.  Haight  v.  Love,  39 
N.  J.  L.  14 ;  Bdson  v.  Hayden,  20  Wis.  683 ; 
FItate  eoB  rel,  Kennedy  v.  McQarry,  21  Wis. 
498;  State  em  rel.  Gill  v.  Watertown,  9  Wis. 
254.  In  the  last  case  above  cited  the  follow- 
ing language  is  used:  "What  is  'due  cause' 
for  the  removal  of  an  officer  is  a  question  of 
law,  to  be  determined  by  the  judicial  depart- 
ment, and,  in  the  absence  of  any  statutory 
provision  as  to  what  shall  constitute  such 
cause,  should  be  determined  with  reference 
to  the  nature  and  character  of  the  office  and 
qualifications  necessary  to  fill  it."  Re- 
moval for  personal  causes  seems  also  to  have 
been  the  construction  of  this  clause  by  an 
eminent  member  of  the  convention,  who  was 
afterwards  attorney  general  of  the  state, 
and  who  argued  the  case  of  Coleman  v. 
Campbell  (decided  by  this  court  in  1875)  re- 
ported in  3  Tenn.  Cas.  355.  In  his  brief 
still  on  file  in  that  case  he  said,  viz, :  "Here 
we  have  the  Constitution,  with  express  pro- 
visions for  the  independence  of  the  judiciary. 
What  are  those  provisions?  First.  A  fixed 
salary.  Second.  A  permanent  supreme 
court,  not  subject  to  interference  by  legisla- 
tive adoption, — independence  in  the  highest 
degree  in  the  court  of  last  resort,  ^ird. 
Exemption  from  removal  from  office  for  per- 
sonal reasons,  except  by  a  two-thirds  vote  of 
both  houses."  He  further  says :  "The  Con- 
stitution itself  provides  for  the  removal  of 
judges  on  personal  rounds,  but  it  throws  re- 
strictions around  these,  by  requiring  a  two- 
thirds  vote.  It  also,  in  one  view,  provides 
for  the  destruction  of  the  courts  (inferior 
courts),  but,  as  this  involves  not  personal 
consideration  merely,  but  general  matters  of 
public  policy;  as  it  involves  the  interest  of 
the  people,  their  rights  to  their  courts,  or 
their  support  of  the  burden  of  them, — it  no 
longer  throws  this  protection  which  a  man 
unsupported  requires,  but  trusts  him  to  the 
common  cause  he  makes  with  his  people." 
While  this  section  of  the  Constitution  was 
not  necessarily  involved,  and  hence  was  not 
construed  by  the  majority  of  the  court,  in 
Coleman  v.  Campbell,  3  Tenn.  Cas.  365,  nor 
in  State  ex  rel,  Ualsey  v.  Oaines,  2  Lea,  316, 
yet  Judge  Freeman,  in  his  dissenting  opinions 
in  those  cases,  expressed  his  views  of  the 
meaning  of  this  section.  In  the  former  case 
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he  said,  vie.:  "The  other  mode  is  found  in 
article  6,  §  6,  which  provides  for  removal  by 
a  concurrent  vote  of  both  houses,  each  house 
voting  separately.  Two  thirds  of  the  mem- 
bers to  which  each  house  may  be  entitled 
must  concur  in  this  vote.  This  is  not  based 
on  crime  in  his  official  capacity,  as  provided 
in  cases  of  impeachment,  but  the  right  may 
be  exercised  for  other  causes,  but  not,  we 
take  it,  without  causes,  or  at  arbitrary  dis- 
cretion of  the  body,  for  it  is  provided  the 
cause  or  causes  of  removal  shall  be  entered 
on  the  journal  of  each  house,  respectively." 
Again  he  says:  "In  any  case  for  removal 
the  mode  by  which  it  shall  be  done  is  defi- 
nitely pointed  out  in  the  Constitution,  witli 
its  proper  safeguards  and  retsrictions,  in- 
volving a  trial  or  hearing,  and  the  principle 
of  responsibilitv  on  the  legislature  for  tiie 
act,  as  a  check  upon  improper  action." 
Similar  views  are  expressed  by  Judge  Free- 
man in  his  dissent  in  State  ew  rel.  HaUey  v. 
Qainee,  2  Lea,  316. 

The  general  assembly,  in  the  removal  of 
Judge  Taylor,  proceeded  upon  the  idea  set 
forth  in  the  report  of  the  redistricting  com- 
mittee, that  the  proceeding  was  not,  in  its 
opinion,  a  proper  case  to  be  submitted  on 
proof,  and  that  the  matter  was  not  suscepti- 
ble of  proof,  and  was  a  question  which  ad- 
dressed itself  to  the  judgment  of  the  legisla- 
ture, and  the  judge  had  no  constitutional 
right  to  be  heard.  We  entirely  agree  that, 
if  the  legislature  had  the  right  to  remove  the 
judge  upon  economic  grounds,  then  an  issue 
and  trial  to  determine  whether  the  state 
needed  the  services  of  the  judge  would  have 
been  absurd.  Questions  of  policy  and  econ- 
omy are  matters  addressed  exclusively  to 
the  lawmaking  power  and  it  would  seem 
ridiculous  to  argue  that  the  judge  is  guar- 
anteed a  constitutional  right  to  he  heard  on 
such  a  subject.  But  it  is  very  plain  that 
this  section  of  the  Constitution  does  guar- 
antee him  a  right  to  be  heard  on  the  particu- 
lar cause  alleged  for  removal,  and  an  oppor- 
tunity to  defend  himself  against  the  attack, 
by  requiring  at  least  ten  days'  notice  of  the 
intended  action,  with  a  copy  of  the  cause  as- 
signed for  removal.  It  is  very  evident  that 
economic  reasons  could  not  have  been  within 
the  contemplation  of  the  legislature,  and  the 
cause  of  removal  must  relate  to  the  personal 
conduct  of  the  judge,  or  his  administration 
of  the  office.  Again,  if  the  power  of  re- 
moval conferred  by  this  section  is  arbitrary 
and  unlimited  a  judge  might  be  removed  on 
account  of  his  religion,  his  politics,  his  race, 
or  because  he  had  declared  unconstitutional 
a  particular  enactment  of  the  legislature. 
Such  a  construction  would  be  monstrous  and 
wholly  abhorrent  to  fundamental  ideas  of 
justice  and  judicial  independence.  The  de- 
sign of  the  framers  of  the  Constitution  was 
to  create  three  departmente,— executive, 
legislative,  and  judicial, — which  should  be 
co-ordinate  and  wholly  independent  in  the 
exercise  of  their  appropriate  functions.  "The 
legislature,  though  possessing  a  larger  share 
of  power,  no  more  represente  the  sovereignty 
of  the  people  than  either  of  the  other  depart- 
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ments.  It  derives  its  authority  from  the 
flame  high  Bource."  Bailey  v.  Philadelphia 
W.  d  B,  R.  Co,  4  Harr.  (Del.)  402,  44  Am. 
Dec  593;  Whittington  v.  Polk,  1  Harr.  k  J. 
244.  Said  Thomas  T.  Marshall,  viz.:  "We 
have  incorporated  certain  permanent  and 
eternal  principles  in  written  constitutions, 
and  erected  an  independent  judiciary  as  the 
depositary  and  interpreter,  the  guardian  and 
the  priest,  of  these  articles  of  freedom."  It 
has  been  said  that,  of  all  the  contrivances  of 
human  wisdom,  this  invention  of  an  inde- 
pendent judiciary  affords  the  surest  guar- 
anty and  the  amplest  safeguard  to  personal 
liberty  and  the  rights  of  individuals. 

If  the  legislature'  has  such  power  as  is 
contended  for  in  the  construction  of  this 
clause  of  the  Constitution,  the  judiciary 
would  no  longer  be  an  independent  and  co- 
ordinate branch  of  the  government,  but  a 
mere  servile  dependency.  But  it  is  said,  con- 
ceding the  l^islature  had  no  power  to  re- 
move for  the  cause  assigned,  its  action  is 
nevertheless  final,  and  not  subject  to  review 
by  the  judiciary.  If  this  is  so,  the  distribu- 
tion of  the  powers  of  government,  and  vest- 
ing their  exercise  in  separate  departments, 
would  be  an  idle  ceremony.  It  is  very  true 
that  no  department  can  control  or  dictate  to 
another  department  when  acting  within  its 
appropriate  sphere.  People  ex  rel.  Billings 
V.  Bissell,  )Q  111.  229,  68  Am.  Dec.  591; 
Wright  V.  Wright,  2  Md.  429,  56  Am.  Dec. 
723.  £}ach  depariinent  has  exclusive  cog- 
nizance of  the  matters  within  its  respective 
jurisdiction,  and,  when  acting  within  the  au- 
thority of  each,  its  action  must  be  final  and 
supreme.  6  Am.  &  £ng.  Enc.  Law,  p.  1108, 
note.  These  principles  are  axiomatic,  and 
need  no  citation  of  authority  to  support 
them;  but  the  question  remains.  Who  is  to 
decide  when  a  particular  department  is  act- 
ing within  the  sphere  of  its  authority T  Mr. 
AVebster,  in  his  great  speech  on  the  Inde- 
pendence of  the  Judiciary,  said,  viz.:  "The 
< 'onstitution  being  the  supreme  law,  it  fol- 
lows, of  course,  that  any  act  of  the  legisla- 
ture contrary  to  that  law  must  be  void.  But 
\rho  shall  decide  this  question?  Shall  the 
legislature  itself  decide  it?  If  so,  then  the 
Constitution  ceases  to  be  a  legal,  and  be- 
com'es  only  a  moral,  restraint  upon  the  legis- 
lature. If  they,  and  they  only,  are  to  judge 
whether  their  acts  be  conformable  to  the 
Constitution,  then  the  Constitution  is  ad- 
monitory and  advisory  only,  and  not  legally 
binding,  because,  if  the  construction  of  it 
vests  wholly  with  then^,  their  discretion  in 
particular  cases  may  be  in  favor  of  very  dan- 
gerous and  erroneous  constructions.  Hence 
the  courts  of  law  necessarily,  when  the  case 
arises,  must  decide  on  the  validity  of  partic- 
ular acts." 

We  are  constrained,  therefore,  to  hold  that 
the  legislature,  in  removing  Judge  Taylor 
from  office  for  the  reason  assigned,  tran- 
scended its  constitutional  authority,  and 
such  action  is  therefore  void. 

It  is  insisted,  however,  that  the  general 
assembly  by  an  act  passed  at  the  same  ses- 
sion, to  wit,  April  6,  1899,  abolished  the 
criminal  court  of  the  eleventh  judicial  cir- 
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cait,  and  repealed  the  act  of  1895  which 
created  the  same.  As  already  observed, 
this  act  did  not  take  effect  until  thirty  days 
after  the  adjournment  of  the  legislature,  and 
it  had  not  taken  effect  at  the  date  of  the 
proceedings  in  this  case,  nor  at  the  date  of 
the  adoption  of  the  removal  resolution  here- 
in discussed.  The  question,  then,  of  the 
abolition  of  the  court,  does  not  arise  on  this 
record.  But  since  counsel  have  presented 
the  question,  and  earnestly  ask  the  court's 
opinion  touching  it,  thereby  to  avoid  further 
litigation,  we  proceed  to  express  our  views. 

The  act  creating  the  criminal  court  of  the 
eleventh  judicial  circuit  was  passed  in  1895. 
That  act  was  repealed  by  an  act  passed  April 
6,  1899,  and  the  criminal  court  of  the  elev- 
enth judicial  circuit  was  abolished.  The  act 
provided  tnat  it  should  take  effect  thirty 
days  from  and  after  the  final  adjournment 
of  the  general  assembly.  At  the  same  ses- 
sion another  bill  was  passed,  providing  that 
the  jurisdiction  of  said  criminal  circuit 
should  be  exercised  by  the  circuit  courts  of 
said  counties.  Said  act  also  detached  Ben- 
ton county  from  the  eleventh  judicial  civil 
circuit,  and  attached  it  to  the  twelfth  cir- 
cuit. It  was  further  provided  that  the  judge 
of  the  eleventh  civil  judicial  circuit  should 
have  civil  jurisdiction  in  Madison  county, 
and  then  enacted,  viz,:  "And  the  said 
county  of  Madison  is  hereby  attached  to  and 
also  made  a  part  of  the  18th  judicial  circuit 
of  the  state,  and  the  judge  of  said  circuit 
shall  have  exclusive  general  common-law  and 
statutory  jurisdiction  in  all  cases  of  a  crim- 
inal character 'arising  in  said  county  of  Mad- 
ison, but  shall  have  no  civil,  jurisdiction 
whatever."  Said  bill  further  provided,  viz.: 
"That  no  case,  proceeding,  or  process  shall 
abate  by  reason  of  any  of  the  changes  here- 
inbefore made,"  etc  This  act  also  provided 
that  it  should  take  effect  thirty  days  after 
the  final  adjournment  of  the  legislature. 

First,  it  is  insisted  by  learned  counsel  rep- 
resenting Judge  Taylor  that  the  act  of  1899 
repealing  the  act  of  1895  which  created  the 
eleventh  judicial  criminal  circuit  and  abol- 
ished the  court  is  unconstitutional  and  void. 
We  are  constrained  to  hold,  however,  that 
this  question  is  not  primes  impresaionia  in 
this  state,  but  has  on  two  occasions  been  sol- 
emnly and  deliberately  determined  by  this 
court  contrariwise  to  the  present  contention. 
These  adjudications  have  stood  for  a  quarter 
of  a  century,  and  during  tnat  period  uie  leg- 
islature has  repeatedly  exercised  the  power 
to  abolish  courts  of  its  own  creation,  and  the 
power  has  been  unchallenged.  The  rule  of 
stare  decisis  is  peculiarly  applicable  in  the 
construction  of  written  constitutions.  Says 
Mr.  Cooley,  viz.:  "A  cardinal  rule  in  deal- 
ing with  written  instruments  is  that  they 
are  to  receive  an  UDfvarying  interpretation, 
and  that  their  practical  construction  is  to 
be  uniform.  A  constitution  is  not  to  be 
made  to  mean  one  thing  at  one  time,  and  an- 
other at  some  subsequent  time,  when  the  cir- 
cumstances may  have  so  changed  as  perhaps 
to  make  a  different  rule  in  the  case  seem  de- 
sirable. A  principal  share  of  the  benefit  ex- 
pected from  written  constitutions  would  be 
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lost,  if  tbe  rules  they  established  were  so 
flexible  as  to  bend  to  ctrcumstanceB  or  be 
modified  by  public  opinion."  Const.  Lim. 
2d  ed.     *64. 

|n  the  case  of  State  ea  rel.  Coleman  v. 
Campbell  (decided  by  this  court  at  Jackson 
in  1875)  reported  in  3  Tenn.  Cas.  355,  the 
question  presented  was  in  respect  of  the  con- 
stitutionality of  the  act  of  March  15,  1875, 
entitled  '*An  Act  to  Abolish  the  Second  Cir- 
cuit Court  and  the  Second  Chancery  Court  of 
Shelby  County."  The  Constitution  of  1870 
(art.  6.  §  1 )  provides,  viz,:  "The  judicial 
power  of  this  state  shall  be  vested  in  one  su- 
preme court  and  in  such  circuit,  chancery, 
and  other  inferior  courts  as  the  legislature 
may  from  time  to  time  ordain  and  establish." 
Section  4  provides,  vix,:  That  "judges  of 
the  circuit  and  chancery  courts  and  other 
inferior  courts  shall  be  elected  by  the  qual- 
ified voters  of  the  district  or  circuit  to  which 
they  are  to  be  assigned.  .  .  .  His  term 
of  service  shall  be  eight  years."  Section  7 
provides,  viz.:  "The  judges  of  the  supreme 
or  inferior  courts  shall  at  stated  terms  re- 
ceive a  compensation  for  their  services,  to  be 
ascertained  by  law,  which  shall  not  be  in- 
creased or  diminished  during  the  time  for 
which  they  are  elected.  .  .  .  Construing 
these  sections  of  the  Constitution,  this  court 
held :  ( 1 )  That  the  legislature  has  the  con- 
stitutional power  to  aoolish  particular  cir- 
cuit and  chancery  courts,  and  to  require  the 
papers  and  records  therein  to  be  transferred 
to  other  courts,  and  the  pending  causes  to 
be  heard  and  determined  in  the  courts  to 
which  they  are  transferred.  The  power  to 
ordain  ana  establish  from  time  to  time  cir- 
cuit and  chancery  courts  includes  the  power 
to  abolish  existing  courts,  and  to  increase 
and  diminish  the  number.  (2)  The  judge's 
right  to  his  full  term  and  his  full  salary  is 
not  dependent  alone  upon  his  good  conduct, 
but  also  upon  the  contingency  that  the  legis- 
lature may  for  the  public  good,  in  ordaining 
and  establishing  the  courts,  from  time  to  tinwe 
consider  his  oflftce  unfiecessary  and  abolish  it. 
The  exercise  of  this  power  by  the  legislature 
is  not  such  an  interference  with  the  inde- 
pendence of  the  judge  or  with  his  tenure  of 
offioe  as  can  be  complained  of.  When  the 
court  or  courts  over  which  a  judge  presides 
is  abolished,  the  office  of  the  judge  is  extin- 
guiobod  and  his  salai-y  (.'eases.  (3)  It  is 
provided  there  shall  be  but  one  supreme 
court.  The  number  of  its  judges  is  fixed, 
a-nd  the  pliices  of  its  sessions  are  designated. 
Tlipse  provisions  show  that  it  is  the  direct 
crentnre  of  the  Constitution,  and  subject  to 
no  invasion  by  the  lef^islaturc.  Judge  Nich- 
olson, tunong  other  things,  said,  t^isr. ;  "But 
it  is  not  nrcp?«sary  that  we  should  rely  upon 
these  authorities,  conclusive  as  they  are,  to 
sufttnin  the  construction  of  the  Constitution 
so  report todly  acted  upon  by  the  legislature, 
and  so  long  acquiesced  in  by  the  people  and 
the  courts*.  Upon  a  fair  view  of  the  object 
intended  to  be  accomplished,  and  the  circum- 
stances under  which  the  language  vvas  used 
in  the  Constitution,  we  are  of  opinion  it  will 
properly  lienr  the  construction  placed  upon 
ft  by  the  legislature.  The  object  was  to  pro- 
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vide  a  system  of  inferior  courts,  which  would 
secure  to  all  the  people  of  the  stat^  tiie  ben- 
efits of  a  sure  and  economical  administration 
of  justice  through  all  time.  The  state  was 
composed  of  many  citizens,  and  its  popula- 
tion and  material  interests  subject  to  great 
changes.  These  fluctuations  would  necessa- 
rily require  changes  from  time  to  time  in 
any  system  of  courts  that  might  be  adopted. 
Hence  it  was  not  deemed  proper  by  the  con- 
vention of  1870  to  fix  permanently,  by  con- 
stitutional recognition,  the  systems  of  infe- 
rior courts  then  in  operation,  although  they 
embrace  the  entire  state.  For  the  purpose 
of  providing  for  future  contingencies  and 
exigencies,  they  were  content  to  leave  the  or- 
daining and  establishing  of  inferior  courts 
from  time  to  time  to  the  discretion  of  the 
legislature,  with  the  single  restriction  as  to 
continuance  of  the  circuit  and  chancery 
courts.  It  is  the  legitimate  business  of  the 
legislature  to  determine  how  many  courts 
are  necessary,  and  how  the  various  circuits 
and  districts  should  be  arranged  and  formed. 
It  was  proper  for  the  representatives  of  the 
people,  session  after  session,  to  have  the 
power  to  provide  such  changes  in  the  circuits 
and  districts  as  should  be  shown  by  experi- 
ence and  observation  to  be  necessary  for  the 
public  good.  This  was  the  power  conceded 
to  the  legislature  by  the  convention  when  it 
was  provided  that  they  should  ordain  and 
establish  such  circuit,  chancery,  and  other 
inferior  courts  as  they  should  deem  neces- 
sary from  time  to  time.  The  ordaining  and 
establishing  of  such  courts  was  to  l^  the 
business  of  the  legislature  through  all  time. 
It  was  impossible  that  the  objed;  to  be  ac- 
complished could  be  effectuated  by  simply 
adding  to  the  number  of  circuits  or  districts. 
Changes  would  or  might  become  necessary, 
which  involved  the  necessity  of  abolishing 
existing  circuits  or  districts,  in  ordaining 
and  establishing  others,  or  in  reducing  the 
number,  if  experience  should  prove  that  the 
public  good  required  a  reduction.  The  pow- 
er to  abolish  for  the  purpose  of  effecting 
these  objects  was  therefore  necessarily  im- 
plied. It  was  not  intended  that  the  power 
to  abolish  districts  should  be  exercised  with 
a  view  of  depriving  any  portion  of  the  peo- 
ple of  courts,  but  as  a  means  of  so  ordain* 
ing  and  establishing  the  courts  as  would  bet- 
ter promote  the  public  good.  It  is  proper  to 
add  that  any  attempt  ot  the  l^islature  to 
exercise  this  restricted  power  of  abolishing 
existing  courts,  for  the  purpose  of  depriving 
the  people  of  the  requisite  number  and  char- 
acter of  courts,  would  be  an  abuse  of  power, 
which  we  have  no  right  to  anticipate 
and  which  was  not  anticipated  by  the 
Constitution.  Against  such  abuse  of  legis- 
lative power  the  ballot  box  is  the  legitimate 
remedy.  It  has,  no  doubt,  been  upon  this 
view  of  the  meaning  of  the  power  to  'ordain 
and  establish  courts'  that  the  various  acts 
of  the  legislature  have  been  passed,  as  well 
as  the  act  now  under  consideration,  and  we 
are  satisfied  that  the  construction  so  acted 
upon  is  correct.  We  have  not  been  able  to 
discover  in  iJie  act  in  question  the  dangers 
to  the  independence  of  the  judicial  depart- 
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ment  of  the  governinent  whieh  hai  been 
dwelt  upon  in  arffument  with  much  earnest 
eloquence.  Nor  do  we  see  in  it  any  evidence 
that  the  l^ialature  resorted  to  tiiis  as  an 
indirect  mode  of  removing  obnoxious  judges. 
It  appears  to  us  to  be  the  exercise  of  a  legit- 
imate power  by  the  legislature,  under  the 
conviction  that  two  of  the  courts  in  Mem- 
phis were  unnecessary  for  the  despatch  of 
the  public  business,  and  that,  therefore,  for 
the  promotion  of  the  public  good,  they  were 
abolished  as  useless,  and  their  work  assigned 
to  two  other  existing  courts.  We  have  no 
reason  to  suppose  that  the  two  judges  whose 
offices  depended  upon  the  continuance  of  the 
former  law  were  in  any  way  obnoxious  to  the 
legislature  or  the  people,  but  were,  regarded 
as  entirely  worthy  of  their  positions.  The 
act  cannot,  therefore,  be  regarded  as  an 
abuse  of  the  power  of  removi^  for  the  rea- 
sons personal  to  the  judges;  nor  do  we  see 
how  the  danger  of  such  an  abuse  of  power 
hereafter  could  be  in  any  way  guarded 
against  or  prevented  by  that  construction  of 
the  Constitution  which  would  render  the  act 
of  the  legislature  null  and  void.  We  have 
not  deemed  it  necessary  to  discuss  the  bear- 
ing upon  the  case  of  those  clauses  of  the  Con- 
stitution which  provide  for  the  salaries  and 
the  terms  of  service  of  the  judees,  for  the 
reason  that  we  consider  it  too  clear  for  ar- 
gument that,  if  the  law  abolishing  the  courts 
is  valid,  the  officers  and  their  incumbents 
necessarily  cease,  and,  of  course,  along  with 
them,  their  salaries.  In  our  view  of  the 
Constitution,  the  judge's  right  to  his  full 
term  and  his  full  salary  is  not  dependent 
alone  upon  his  good  conduct,  but  also  upon 
the  contingency  that  the  legislature  mav, 
for  the  public  good,  in  ordaining  and  estab- 
lishing the  courts,  from  time  to  time,  con- 
sider nis  office  unnecessary  and  abolish  it. 
The  exercise  of  this  power  by  the  l^islature 
is  not  such  an  interference  with  Sie  inde- 
pendence of  the  judge,  or  with  his  tenure  of 
office,  as  can  be  properly  complained  of.  The 
power  may  possibly  be  exercised  without 
ffood  cause,  but  in  such  case  the  courts  can 
furnish  no  remedy." 

The  opinion  in  the  case  last  cited  was  de- 
livered by  Chief  Justice  Nicholson,  who  was 
a  member  of  the  constitutional  convention  of 
1870,  and  an  active  participant  in  its  delib- 
erations. Judge  Freeman  delivered  an  able 
dissen.ting  opinion.  These  two  opinions 
demonstrate  that  the  questions  now  made 
against  the  validity  of  this  legislation  were 
presented  and  exhaustively  considered  by  the 
court.  But  this  is  not  all.  In  1879  this 
question  was  again  elaborately  considered 
by  this  court  in  the  case  of  State  ew  rel.  Hal' 
sey  V.  0aine9,  2  Lea,  316,  and  the  ruling  in 
the  Coleman  Case  reaffirmed.  Judge  McFar- 
land  delivered  the  opinion  of  the  court  in  the 
Halsey  Case.  In  the  latter  case  it  appeared 
that  Judge  Halsey,  whose  court  had  been 
abolished,  had  applied  to  the  comptroller  for 
a  warrant  for  his  salary;  insisting  upon  his 
right  to  have  the  same  paid  until  the  end  of 
his  term,  notwithstanding  his  court  had  been 
abolished.  The  warrant  was  refused,  and 
thereupon  proceedings  were  oommenced  by 
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inandanms  to  enforce  its  payment.  "Much 
of  the  argument,"  said  Judge  McFarland, 
which  has  been  pressed  upon  us  in  support 
of  the  claims,  assumes  that  tue  foimer  rul- 
ings of  this  court  as  to  the  validity  of  the 
act  abolishing  the  court  is  erroneous. 
.  .  .  The  act  was  solemnly  and  in  terms 
adjudged  constitutional.  .  .  .  It  is  true, 
the  r^tor  was  not  a  party  to  these  proceed- 
ings, nor  was  he  a  necessary  party.  The 
adjudication  is  nevertheless  conclusive. 
.  .  .  In  this  view,  it  would  seem  unnec- 
essary to  re-examine  the  grounds  of  our  for- 
mer decision;  but  entertaining,  as  we  do,  no 
doubt  of  its  correctness,  we  produce  briefly 
the  substance  of  the  reasoning  of  Chief  Jus- 
tice Nicholson,  to  which  we  can  add  but  lit- 
tle." Among  other  things.  Judge  McFar- 
land said,  vie.:  But  it  is  argu^  that,  al- 
though by  the  foregoing  construction  the  leg- 
islature may  have  power  to  abolish  the 
courts  when  they  become  unnecessary,  that 
the  abolition  of  the  court  can  only  take  ef- 
fect at  the  expiration  of  the  judge's  term; 
otherwise,  we  defeat  that  clause  of  the  Con- 
stitution which  says  that  the  judge's  term 
shall  be  eight  years.  If  the  framers  of  the 
Constitution  intended  to  leave  it  to  the  leg- 
islature to  establish  and  abolish  courts  as 
the  public  necessities  demanded,  this  was  not 
qualified  or  limited  by  the  clause  as  to  the 
judge's  term  of  office.  To  so  hold  would  be 
to  allow  the  clause  as  to  the  length  of  the 
judge's  term  to  overthrow  the  other  clause, 
whereas  we  construe  the  provision  that  the 
judge's  term  shall  be  eight  years  to  be  upon 
the  assumption  that  the  court  continues  to 
exist;  otherwise,  we  should  have  to  hold  that 
the  court  must  continue,  althouffb  declared 
unnecessary  and  abolished  by  the  legislature, 
simply  to  secure  to  the  judge  his  full  term 
and  salary."  Again  said  Judge  McFarland : 
"It  is  argued  that  the  act  abolishing  the 
court  did  not  abolish  the  judgeship ; — the  re- 
lator might  still  be  judge,  although  his 
court  was  abolished.  Our  Constitution  does 
not  recognize  a  judgeship,  except  as  the 
judge  is  the  incumbent  of  a  court  or  courts 
which  he  is  commissioned  to  hold.  We  have 
no  supernumeraries.  ...  'If  the  law 
abolishing  the  courts  is  invalid,  the  office* 
and  their  incumbents  necessarily  cease,  and. 
of  course,  along  with  them  their  salaries.*^ 
.  .  .  To  dispense  with  an  unnecessary 
court  is  not  to  change  his  term  of  judgeship, 
or  is  it  to  afTect  the  guaranties  of  the  Con- 
stitution as  to  his  salary,  nor  does  it  remove 
the  judge  from  office.  The  office  no  longer 
exists,  and,  of  course,  a  removal  from  an  of- 
fice that  has  no  existence  is  not  a  conceiva- 
ble proposition."  Judge  Freeman  again 
dissented  from  the  views  of  the  majority,  and 
filed  an  opinion,  in  which  his  objections  to 
the  constitutionality  of  the  act  are  set  forth 
with  great  vigor  and  earnestness. 

It  is  obvious  that,  in  order  to  meet  the  ex- 
igencies of  the  present  case,  we  will  be  con- 
strained to  overrule  two  opinions  of  this 
court  delivered  by  two  of  its  ablest  jurists, 
in  which  the  very  Questions  now  presented 
were  solemnly  and  aeliberately  adjudicated. 
Lord  Cairns   wisely   said:     "I  think   that» 
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with  regard  to  statutes  of  that  kind,  above 
all  others,  it  is  desirable,  not  so  much  that 
the  principle  of  the  decision  should  be  capa- 
ble at  all  tiroes  of  justification,  as  that  the 
law  should  be  settled,  and  should,  when  once 
settled,  be  maintained,  without  any  danger 
of  vacillation  or  uncertainty."  Inland  Rev- 
enue Comrs,  V.  Harrison,  L.  R.  7  H.  L.  9. 
*' Where  a  question  has  been  well  considered," 
says  Harris,  J.,  "and  deliberately  deter- 
mined, whatever  might  have  been  the  views 
of  the  court  before  which  the  question  is 
again  brought,  had  it  been  res  nova,  it  is 
not  at  liberty  to  disturb  or  unsettle  such  de- 
cision, unless  impelled  by  'the  most  cogent 
reasons.' "  Baker  v.  Lorlard,  4  N.  Y.  261. 
If  the  law  was  manifestly  misunderstood  or 
misapplied  in  the  case  decided,  its  primacy 
as  a  precedent  may  be  overthrown.  Those 
who  antagonize  the  construction  announced 
in  the  two  cases  decided  by  this  court  cannot 
claim  more  than  that  the  constitutional  pro- 
visions involved  are  of  doubful  interpreta- 
tion. That  doubt  has  been  resolved  against 
their  contention*  in  two  decisions  of  this 
court,  and  upon  every  principle  looking  to 
certainty  and  stability  in  the  administra- 
tion of  the  law,  those  rulings  should  now  be 
followed.  They  have  been  cited  and  fol- 
lowed in  other  jurisdictions,  while  the  Penn- 
sylvania and  Indiana  ckses  maintaining  the 
adverse  view  have  been  discarded.  Aikman 
V.  Edwards  (decided  by  the  Kansas  supreme 
court  in  1896)  66  Kan.  761,  30  L.  R.  A.  149, 
42  Pac.  366;  Van  Buren  County  Supers,  v. 
Mattox,  30  Ark.  666;  Crazier  v.  Lyons,  72 
Iowa,  401,  34  N.  W.  186.  In  Aikman  v.  Ed- 
wards the  court  said,  viz.:  "While  the  in- 
dependence and  integrity  of  courts  in  the  ex- 
ercise of  all  the  powers  confided  in  them  by 
the  Constitution  should  be  firmly  main- 
tained, jealousy  of  encroachments  on  judi- 
cial power  must  not  blind  us  to  the  just  pow- 
er of  the  legislature  in  determining,  within 
constitutional  limits,  the  number  of  courts 
required  by  the  public  exigencies,  and  the 
kind  and  extent  of  the  jurisdiction  and  func- 
tions to  be  discharged  by  each.  We  think 
[said  that  court]  the  legislature  has  the  pow- 
er to  abolish  as  well  as  to  create,  to  dimin- 
ish as  well  as  to  increase,  the  number  of  ju- 
dicial districts."  It  should  be  <^served 
that  the  constitutional  provisions  construed 
in  that  case  were  entirely  similar  to  those  in- 
volved herein. 

The  provisions  of  the  Federal  Constitution 
on  this  subject  are  almost  identical  with  the 
Constitution  of  this  state.  The  late  Justice 
Miller,  in  his  work  on  the  Constitution  of  the 
United  States,  pp.  338,  339,  wrote,  viz,: 
"The  supreme  court,  once  in  existence,  can- 
not be  abolished,  because  its  foundation  is 
not  in  an  act  of  the  legislative  department  of 
the  government,  but  in  the  Constitution  of 
the  United  States.  ...  It  cannot  be 
abolished,  nor  its  judges  legislated  out  of  ex- 
istence, although  it  has  been  forcibly  urged, 
and  probably  with  truth,  that  all  the  other 
courts  can  by  legislative  act  be  abolished, 
and  their  powers  conferred  on  other  courts, 
or  subdivided  in  different  modes."  This  is 
the  opinion  of  one  of  the  profoundest  jurists 
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that  «ver  sat  upon  the  supreme  bendi  of  the 
United  States.  In  this  connection  it  may  be 
remarked  that  in  1802  Congress  repealed  an 
act  under  which  sixteen  F^eral  judges  had 
been  appointed  and  conunissioned  during 
good  behavior.  It  is  true,  Story  and  Tuck- 
er, in  their  Commentaries,  express  the  opin- 
ion that  the  repealing  act  was  unconstitu- 
tional, and  that  a  majority  of  all  the  ablest 
lawyers  of  that  day  were  of  the  same  opin- 
ion. But  the  best  answer  to  this  opinion  of 
Mr.  Story  is  that  the  authority  of  Congress 
to  pass  tiie  repealing  statute  was  not  chal- 
lenged in  the  courts,  and  the  judges  them- 
selves acquiesced  in  their  displacement.  It 
is  strange  that  an  act  of  Congress  so  palpa- 
bly unconstitutional  was  not  assailed,  if  that 
was  the  opinion  of  the  majority  of  all  the 
ablest  lawyers  of  that  day. 

It  has  bee|i  argued  that  the  Colema/n  and 
Halsey  Cases  were  overruled  by  the  later 
case  of  State  ew  rel.  Orr  v.  Leonard,  86  Tenn. 
486,  7  S.  W.  463.  The  cases  were  wholly  dis- 
similar. The  question  in  the  Leonard  Case, 
as  stated  by  the  court,  was  "whether  the  leg- 
islature has  the  power  to  terminate  the  office 
of  a  judge  elected  under  a  constitutional 
law,  and  for  a  constitutional  term  of  eight 
years,  within  that  term,  leaving  the  court 
with  its  jurisdiction  in  existence  and  unim- 
paired, by  simply  devolving  the  duties  of  the 
office  upon  another  official,  namely,  the  chair^ 
man  of  the  county  court."  In  State  ex  rel. 
Halsey  v.  Oaines,  2  Lea,  316,  Judge  McFar- 
land  had  argued  that  this  could  not  be  done. 
"We  concede,"  said  he,  "the  legislation  which 
indirectly  aims  to  legislate  the  judge  out  of 
his  office  before  his  constitutional  term  ex- 
pires, under  the  guise  of  changing  the  cir- 
cuit or  otherwise,  would  be  unconstitutional 
and  void."  Judge  Sno4grass,  in  his  opinion 
in  the  Leonard  Case,  discusses  the  Coleman 
and  Halsey  Cases,  and  says:  "It  is  suffi- 
cient to  say  that  the  case  here  presents  no 
such  question  as  that  determined  there"  (in 
those  cases). 

The  cases  of  Keys  v.  Mason,  3  Sneed,  6, 
and  Ea  parte  Cross,  16  Lea,  489,  relating  to 
the  constitutional  tenure  of  justice  of  the 
peace,  and  Powers  v.  Hurst,  2  Humph.  24, 
relating  to  the  constitutional  office  of  regis- 
ter, and  Pope  v.  Phifer,  3  Heisk.  682,  hold- 
ing the  quarterly  county  court  a  constitu- 
tional court,  do  not,  in  our  judgment,  bear 
the  remotest  kindred,  either  by  affinity  or 
consanguinity,  to  the  cases  now  under  con- 
sideration. They  are  not  even  mentioned  in 
the  majority  or  minority  opinions  in  the 
Coleman  and  Halsey  Cases,  nor  in  the  Leon- 
ard Case.  The  case  of  State  ea  rel.  Hays  v. 
Cummins,  99  Tenn.  667,  42  S.  W.  880,  in 
which  we  held  the  constitutional  office  of 
sheriff  inviolable,  is  not  at  all  analogous  to 
this  case.  Article  7,  §  1,  Const.  1870,  pro- 
vides, "There  shall  be  elected  in  each  coun- 
ty ..  .  one  sheriff,  one  trustee,  one  reg- 
ister," etc.  This  provision  is  similar  to  the 
other  clause  providing  for  one  supreme 
court.  How  different  the  other  clause,  em- 
powering the  legislature  from  time  to  time 
to  ordain  and  establish  circuit,  chancery, 
and  •  other   inferior   courts !     One   is  estab- 
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lished  by  the  Ck>nstitutioii»  and  the  others 
are  establiehed  by  the  legislature. 

Another  objection  to  the  constitutionality 
of  this  act  remains  to  be  noticed.  It  is 
based  upon  article  6,  S  4,  of  the  Constitution, 
which  provides  that  "the  judges  .  .  . 
shall  be  elected  by  the  qualified  voters  of  the 
district  or  circuit  to  which  they  are  to  be  as- 
signed." As  already  seen,  the  legisla/ture,  in 
this  instance  of  abolishing  the  eleventh  crim- 
inal circuit,  directed  that  the  circuit  judge 
of  the  respective  counties  formerly  constitut- 
ing the  eleventh  criminal  circuit  should 
have  and  exercise  criminal  jurisdiction  in 
said  counties,  except  that  Benton  county 
should  be  detached  from  the  eleventh  civil 
circuit  and  attached  to  the  twelfth  civil  cir- 
cuit, and  that  Madison  county,  which  was 
embraced  in  the  eleventh  civil  and  criminal 
circuits,  should  be  aUached  to  the  eighteenth 
judicial  circuit,  so  far  as  jurisdiction  in  re- 
spect of  criminal  cases  arising  in  said  coun- 
ty was  concerned,  but  excluding  from  the  ju- 
risdiction of  said  court  all  civil  causes  aris- 
ing in  said  county.  The  objection  to  the  act 
is  that  the  criminal  court  of  Madison  county 
and  the  circuit  court  of  Benton  county  are 
to  be  held  by  judges  who  were  not  elected  by 
the  qualified  voters  of  said  counties.  The 
question  now  sought  to  be  mcule  arises  upon 
the  act  which  attaches  Benton  and  Madison 
counties  to  circuits  whose  judges  the  quali- 
fied voters  of  said  counties  had  no  voice  in 
electing.  If  this  question  is  fairly  before 
us, — the  two  acts,  being  component  parts  of 
one  plan,  to  be  considered  and  construed  to- 
gether,— we  should  say,  first,  that  the  con- 
stitutional provision  in  question  was  de- 
signed to  determine  who  should  be  electors 
of  judges.  "They  axe  to  be  elected  by  the 
qualified  voters  of  the  district  or  circuit  to 
which  they  may  be  assigned."  It  does  not 
mean  that  a  judge  may  not  exercise  civil  or 
criminal  jurisdiction  in  a  county  unless  he 
has  been  elected  by  the  qualified  voters  of 
that  county,  for  that  would  prevent  the  in- 
terchange of  judges  and  chancellors.  More- 
over, the  act  of  the  legislature  authorizing 
the  governor  to  make  pro  tempore  appoint- 
ments of  judges  to  fill  vacancies  until  the 
next  biennial  election  would  also  contravene 
this  provision  of  the  Constitution.  In  State 
ex  ret.  Smiley  v.  Glenriy  7  Heisk.  472,  it  was 
remarked  that  this  clause  of  the  Constitu- 
tion, providing  for  election  of  judges  by  the 
qualified  voters  of  the  district  or  circuity  has 
not  been  supposed  to  take  away  the  power  of 
the  governor,  conferred  by  the  legislature,  to 
fill  a  temj)orary  vacancy.  The  Constitution 
(art,  11,  §  17)  provides,  viz.:  "No  county 
office  created  by  the  legislature  shall  be  filled 
otherwise  than  by  the  people  or  the  county 
court."  It  was  held  this  provision  relates 
only  to  the  mode  of  filling  a  temporary  va- 
cancy. State  ex  reU  Smiley  v.  Glenn^  7 
Heisk.  472.  So  we  think  the  present  ar- 
rangement is  in  the  nature  of  filling  a  tempo- 
rary vacancy  in  the  circuit  courts  of  said 
counties.  Judicial  circuit  judges  were  elect- 
ed by  the  qualified  voters  of  their  respective 
circuits.  The  fact  that  Benton  and  Madison 
counties  have  been  attached  to  these  circuits 


sir^ce  the  judges  were  elected  cannot  affect 
their  election,  or  show  they  were  not  elected 
by  the  qualified  voters  of  the  circuit.  It  is 
true,  they  were  not  elected  by  the  qualified 
voters  of  Benton  or  Madison  counties,  but 
they  were  themselves  elected  by  Uie  qualified 
voters  of  their  respective  circuits.  There  has 
been  no  election  for  judges  since  the  new 
counties  were  attached,  but  when  there  is 
aji  election  the  qualified  voters  of  said  new 
counties  will,  of  course,  participate.  The 
Constitution,  moreover,  does  not  provide 
that  the  election  shall  be  by  the  qualified 
voters  of  the  respective  counties,  but  by  tiie 
qualified  voters  of  the  district  or  circuit.  By 
§  5708,  Shannon's  Code,  "the  judges  and 
chancellors  are  judges  and  chancellors  for 
the  state  at  large,"  etc.  The  construction 
now  sought  to  be  placed  upon  this  section  of 
the  Constitution  would  revolutionize  and  de- 
stroy our  whole  system.  The  legislature 
has  from  time  to  time  changed  judicial  cir- 
cuits by  adding  and  detaching  counties,  and 
its  power  to  do  so  has  never  been  challenged. 
State  V.  McConnell,  3  I^ea,  332 ;  State  ex  rel. 
Whitson  V.  Algood,  87  Tenn.  163,  10  S.  W. 
310.  If  the  legislature  has  the  power  to 
abolish  circuits,  which  we  think  is  no  longer 
open  to  question  in  this  state,  it  must  fol- 
low that  it  can  reassign  its  parts.  Con- 
struing a  similar  provision  of  its  Constitu- 
tion, the  supreme  court  of  Kansas,  in  Aik- 
man  v.  Edwards.  55  Kan.  761,  30  L.  R.  A. 
149,  42  Pac.  366,  said,  viz.:  "The  most  sub- 
stantial objection  that  can  be  urged  against 
such  a  transfer  as  is  made  by  this  act  is  that 
the  people  are  placed  in  a  district  under  a 
judge  in  whose  selection  they  have  had  no 
voice,  and  who  might  not  have  been  chosen 
if  all  the  people  in  the  enlarged  district  had 
been  permitted  to  vote  at  the  time  of  his 
election.  The  reasons  apply  against  the 
transfer  of  one  county  with  just  the 
same  force  as  against  the  transfer  of 
all  the  counties  included  within  a  dis- 
trict. Acts  of  the  legislature  transfer- 
ring a  county  from  one  district  to  another 
hav^  very  frequently  been  passed  during  the 
history  of  the  state,  and  their  validity  has 
never  been  questioned.  It  has  never  been 
contended,  so  far  as  we  are  aware,  that  the 
legislature  is  without  power  to  change  the 
boundaries  of  judicial  districts  by  detaching 
counties  from  one  and  adding  them  to  an- 
other, nor  has  it  been  doubted  that  the  leg- 
islature might  do  this  during  the  continu- 
ance in  oftice  of  any  judge."  In  our  opin- 
ion, the  power  to  detach  counties  from  one 
circuit  and  add  them  to  another  is  clearly 
within  the  constitutional  grant  of  authority 
conferred  upon  the  legislature  to  ordain  and 
establish  from  time  to  time  circuit,  chan- 
cery, and  other  inferior  courts,  and  it  is  not 
a  valid  objection  to  the  exercise  of  the  power 
that  it  may  result  in  placing  the  people  of 
the  county  so  transferred  temporarily  under 
the  jurisdiction  of  a  judge  in  whose  election 
they  have  had  no  voice. 
Affirmed. 


SnodKrass,  Ch.  J.,  and  Caldwell  and 
Beard,  JJ.^  concur  as  to  removal  of  ludgo. 


4.6  L.  R.  A. 


37 


078 


n^ 


Tennsbbbb  Sdpubmb  CounT. 


AVO.» 


Wilkes,  J.,  dissents. 

Caldwell  and  Wilkes,  JJ.,  concur  as  to 
Abolition  of  court. 

Snodsrass,  Ch.  J.,  and  Beard,  J.,  dis- 
sent. 

Wilkes,  J.,  dissenting: 

The  questions  involved  in  these  cases  hav- 
ing been  fully  stated,  I  proceed  at  once  to 
their  consideration  and  decision.  The  ques- 
tion underlying  both  is  the  extent  and  au- 
thority of  the  power  of  the  legislature  in 
view  of  the  provisions  of  our  Constitution. 
That  instrument  (S  3,  art.  2)  declares: 
"The  legislative  authority  of  this  state  shall 
be  vested  in  a  general  assembly."  It  no- 
where attempts  in  general  terms  to  limit 
this  power  and  authority,  and  it  is  a  well- 
settled  rule  of  construction  that  a  legisla- 
ture, in  its  sphere  of  legislative  action,  has 
unlimited  power  except  so  far  as  restrained 
by  the  Constitution  of  the  state  or  the  Unit- 
ed States.  It  does  not  derive  its  power 
from  the  Constitution,  but  has  all  power  not 
expressly  withheld  from  it  by  the  Constitu- 
tion, so  far  as  the  legitimate  sphere  of  its 
action  extends.  While,  under  our  form  of 
government,  Congress  has  only  such  power 
as  is  conferred  upon  it  by  the  Constitution 
of  the  United  States,  a  state  legislature  has 
all  and  every  power,  not  expressly  withheld 
from  it  by  the  organic  law  of  the  state  or 
Union,  that  properly  pertains  to  a  legisla- 
tive body.  Henley  v.  State,  98  Tenn.  6C5, 
39  L.  R.  A.  126,  41  S.  W.  352,  1104,  and  cases 
cited ;  6  Am.  &  Eng.  Enc.  Law,  2d  cd.  p.  933. 
The  ordaining  and  creating  of  courts  and 
their  abolition,  and  the  removal  of  judges 
from  their  offices,  cannot  be  said  to  be  strict- 
ly a  legislative  function ;  and  hence  we  may, 
upon  these  matters,  look  to  the  constitution- 
al provisions,  and  they  must,  so  far  as  they 
extend,  form  a  guide  for  legislative  action 
and  a  check  upon  legislative  power.  It  is 
another  familiar  rule  that  no  act  of  the  gen- 
eral assembly  can  be  annulled  and  set  aside 
by  the  courts  unless  it  contravenes  and  'con- 
flicts with  some  provision  of  the  Constitu- 
tion, and  whenever  the  validity  of  any  act 
is  assailed  the  specific  provision  of  the  Con- 
stitution which  it  expressly  or  by  unavoid- 
able implication  violates  must  be  pointed 
out.  Henley  v.  State,  98  Tenn.  665,  39  L. 
R.  A.  126,  41  S.  W.  352,  1104.  An  act  can- 
not  be  annulled  because  in  the  opinion  of  the 
court  it  violates  the  best  public  policy,  or 
does  violence  to  some  natural  equity,  or  in- 
terferes with  the  inherent  rights  of  a  citi- 
zen, nor  upon  the  idea  that  it  is  opposed  to 
some  spirit  of  the  Constitution  not  ex- 
pressed in  its  words,  nor  because  it  is  con- 
trary to  the  genius  of  a  free  people;  and 
hence  the  wisdom,  policy,  and  desirability  of 
such  acts  are  matters  addressed  to  the  gen- 
eral assembly,  and  must  rest  upon  the  intel- 
ligence, patriotism,  and  wisdom  of  that  body, 
and  not  upon  the  judgment  of  this  court. 
The  only  question  for  this  court  is,  Does 
the  act  or  resolution  violate  any  provision  of 
the  Constitution,  expresslv  or  by  necessary 
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implication?  Henley  t.  State,  98  Tenn.  665^ 
39  L.  R.  A.  126,  41  S.  W.  352,  1104;  S  Ank 
&  Eng.  Enc.  Law,  2d  ed.  p.  923. 

The  provisions  of  the  Constitution  which 
relate  to  the  judicial  department  are  as  fol- 
lows: "The  judicial  power  of  this  state 
shall  be  vested  in  one  supreme  court  and  in 
such  circuit,  chancery,  and  other  inferior 
courts  as  the  legislature  shall  from  time  to 
time  ordain  and  establish,  in  the  judges 
thereof,  and  in  the  justices  of  the  peace." 
Const,  art.  0,  §  1.  It  is  further  provided  ii» 
§S  4  and  7,  in  substance,  that  the  judges  of 
the  inferior  courts  shall  be  elected  by  the 
qualified  voters  of  the  district  or  circuit  to 
which  they  are  to  be  assigned;  that  their 
term  of  ofiice  shall  be  eight  years;  that,  to- 
be  eligible,  they  must  have  been  residents  of 
the  state  for  five  years,  and  of  the  circuit  or 
district  one  year;  that  they  shall  at  stated 
times  receive  a  fixed  compensation  for  their 
services,  to  be  ascertained  by  law,  and  which 
shall  not  be  increased  or  diminished  during 
the  time  for  which  they  are  elected.  It  is 
urged  with  much  force  that  the  proper  con- 
struction and  unavoidable  implication  aris- 
ing out  of  these  provisions,  when  considered 
together,  as  they  must  be,  is  that  the  people 
of  any  particular  county,  circuit,  or  district 
are  entitled  to  have  over  them  judges  of  their 
own  selection,  and  not  others  in  whose  elec- 
tion they  have  had  no  voice;  that  these 
judges  must  be  residents,  when  elected,  of 
the  particular  circuits  and  districts  over 
which  they  preside;  that  such  judges  shalY 
have  a  tenure  of  office  of  eight  years,  and  a 
fixed  compensation  during  that  time,  to  be 
paid  at  stated  intervals,  and  which  shall  not 
be  lessened  or  increased  during  the  term. 
It  is  insisted  this  latter  feature  is  essential 
to  the  independence  and  integrity  of  the  ju- 
dicial department,  and  hence  any  law  abol- 
ishing a  court,  thereby  bringing  the  people 
who  had  been  subject  to  its  jurisdiction  un- 
der a  different  court  and  judge,  or  any  act 
or  resolution  which  removes  a  judge  from 
ofiice,  and  thus  deprives  him  of  his  compen- 
sation for  the  term  for  which  he  was  elected, 
and  deprives  the  people  who  had  elected  him 
of  his  services,  is  contrary  to  these  provi- 
sions, by  necessary  and  unavoidable  implica- 
tion. All  of  these  questions  do  not  arise  in 
the  case  of  the  defendant  Lee  Thornton,  since 
he  was,  when  he  was  removed  and  his  court 
abolished,  holding  under  an  executive  ap- 
pointment, and  not  under  an  election,  an<t 
the  business  of  his  court  was  simply  trans- 
ferred to  another  chancellor,  elected  by  the 
same  people,  and  having  a  local  jurisdiction 
the  same  in  extent  and  otherwise;  but  it  is 
not  insisted  that  there  is  any  difference  be- 
tween an  appointed  judge  an<i  one  elected, 
and  the  whole  question  of  abolition  of  the 
courts  and  removal  of  judges  under  various 
acts  passed  at  the  last  session  of  the  general 
assembly  has  been  argued  before  us,  and 
treated  as  involved. 

It  is  evident  that,  under  our  judicial  sys- 
tem, judges  and  chancellors,  no  matter  where 
e>ected,  nor  by  whom,  are  officers  for  the 
state  at  large,  and  not  merely  for  their  ow» 
circuits  or  divisions.     The  statute    (Shan- 
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ncm'B  Code,  S  5707)  myn:  "Each  judge  or 
chaneellor  is  required  to  reside  in  the  judi- 
cial district  or  division  for  which  he  is 
elected,  and  a  removal  therefrom  shall  create 
a  vacancy  in  the  office."  Bj  §  5708  it  is  pro- 
vided: "The  judges  and  chancellors  are, 
however,  judges  and  chancellors  for  the  state 
at  large,  and  as  such  may  upon  interchange 
and  upon  other  lawful  grounds  exercise  the 
duties  of  office  in  any  other  judicial  circuit 
or  division  of  the  state."  Accordingly,  un- 
der both  the  Constitution  of  1837  and  that  of 
1870  the  legislature  has  from  time  to  time  re- 
peatedly transferred  counties  from  one  cir- 
cuit or  division  to  another  having  a  different 
judge,  not  elected  by  the  people  of  the  coun- 
ty transferred.  It  has  also  consolidated 
courts,  and  abolished  them,  and  transferred 
causes  to  other  courts,  as  it  deemed  for  the 
public  interest.  A  few  instances,  by  way  of 
illustration,  will  suffice  to  show  the  extent 
of  the  power  claimed  and  exercised  by  the 
legislature:  In  1865  the  counties  of  the 
fourteenth  judicial  circuit  were  distributed 
to  the  eleventh,  twelfth,  and  fifteenth,  and 
the  fourteenth  judicial  circuit  was  abol- 
ished. In  1867  (Laws  1866-67,  chap.  25,  S 
4)  the  circuit  and  chancery  courts  of  Over- 
ton were  consolidated,  and  the  process  of  the 
chancery  court  was  made  returnable  on  the 
circuit  court  days.  The  common-law  and 
chancery  courts  of  Memphis  were  separated 
by  the  act  of  1866  (Laws  1865-66,  chap.  32) 
into  two  courts,  and  a  new  jud^  made.  On 
December  4,  1889,  by  Laws  1869-70,  chap. 
28,  §  2,  "the  present  circuit  court  of  Shelby 
county,  the  law  court  of  Memphis,  the  muni- 
cipal court  of  Memphis,  the  chancery  court 
of  Memphis,  and  the  criminal  court  of  Mem- 
phis were  abolished."  And  by  §  3  six  new 
courts  were  established.  This  was  just  be- 
fore the  convention  of  1870,  which  met  on 
January  10,  1870.  December  3.  1869,  the 
seventeenth  circuit  was  abolished.  Laws 
1869-70,  chap.  26,  f  1.  County  judjfe's  office 
was  abolished  in  Sumner.  Shelby,  Giles,  Lin- 
coln, Smith,  Weakley,  Wilson,  and  Van  Bur- 
en  counties  in  October  and  November,  1869; 
in  Anderson,  November  1 ;  in  Cheatham,  No- 
vember 27.  Session  of  1870.  Office  of  coun- 
ty judge  of  Knox  county  was  abolished.  Re- 
moval of  county  seat  of  Hamilton  and  mer- 
ger of  courts  provided  June,  1870.  Office  ol 
ooiinty  judge  of  Lauderdale  abolished.  On 
Juno.  24  and  June  28,  1870,  the  circuit  and 
ohaneery  districts  were  organized  by  the 
lesrislature,  and  fifteen  circuits  were  made, 
where  before  there  were  seventeen  and 
twelve  chancery  districts.  Chancery  court 
of  Madisonville  abolished  January  26,  1871. 
Quorum  court  of  Carroll  and  Dekalb  abol- 
ished. These  citations  are  taken  from  a 
brief  upon  the  subject  prepared  by  Hon.  J. 
B.  Heiskell,  formerly  attorney  general  of  the 
state, — a  member  of  the  constitutional  con- 
vention of  1870,  and  chairman  of  its  judi- 
ciary committee.  We  have  not  been  accessi- 
ble to  the  acts  to  verify  the  citations. 

Cases  in  which  this  power  of  adding  coun- 
ties to  or  detaching  them  from  existing  cir- 
cuits or  divisions  have  passed  in  review  be- 
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fore  this  court,  and  the  validity  of  acts  in- 
volved questioned  on  other  grounds,  but  this 
power  appears  to  have  been  conceded.  State 
V.  McConnell,  3  Lea,  332;  State  ew  rel,  Whit- 
son  V.  Algood,  87  Tenn.  163,  10  S.  W.  310. 
In  the  great  majority  of  cases  of  this  char- 
acter no  question  of  the  power  of  the  legisla- 
ture has  ever  been  made.  However,  in  the 
case  of  Slate  v.  Campbellj  decided  at  Jack- 
son in  1875,  the  constitutionality  of  the  act 
of  March  15,  1875,  was  drawn  into  question, 
and  was  ably  and  clearly  contested.  The  ob- 
ject of  that  act  was  to  abolish  the  second 
circuit  court  and  the  second  chancery  court 
of  Shelby  county.  It  required  the  records 
and  papers  of  the  two  courts  to  be  trans- 
ferred to  the  first  circuit  and  first  chancery 
courts  of  Shelby  county,  respectively,  and 
provided  for  the  hearing  in  those  courts  of 
causes  pending  in  the  abolished  courts,  and 
repealed  the  act  of  December  4,  1869,  under 
which  the  courts  of  Shelby  county  were  organ- 
ized, and  the  second  circuit  and  second  chan- 
cery courts  established.  The  suit  was  an  ac- 
tion by  the  clerk  of  the  surviving  court  to 
compel  the  clerk  of  the  abolished  court  to 
deliver  to  him  the  records  and  papers  of  tho 
abolished  court.  The  opinion  was  delivered 
by  Chief  Justice  Nicholson,  who  had  been  one 
of  the  most  prominent  members  of  the  consti- 
tutional convention  of  1870,  and  within  five 
years  after  the  framing  of  that  instrument,, 
which  is  still  the  organic  law,  and  when  the 
proceedings  and  deliberations  of  that  body 
were  fresh  in  his  mind.  He  stated  the  ques- 
tions involved  in  the  case  in  this  language: 
"The  question  is  whether  the  legislature  had 
the  power,  under  the  (Ik>nstitution,  to  abolish 
these  two  courts,  and  to 'transfer  the  causes 
therein  pending,  to  be  heard  and  determined 
in  the  other  two  courts  in  Shelby  county,  to 
which  they  were  transferred.  If  the  legisla- 
ture had  the  power  to  enact  the  law,  it  must 
be  either  because  the  ordaining  and  estab- 
lishing of  courts  is  a  legitimate  legislative 
power,  necessarily  involving  the  power  to 
abolish  as  well  as  to  ordain  and  establish,, 
and  that  the  Constitution  has  placed  no  re- 
striction upon  the  exercise  of  this  power  in- 
consistent with  the  action  of  the  legislature 
in  the  present  case,  or  because  the  Constitu- 
tion, either  expressly  or  by  necessary  impli- 
cation, has  vested  in  the  legislature  the  pow- 
et*  to  ordain  and  establish  courts,  and  that 
this  power  carries  with  it  the  power  of  abol- 
ishing existing  courts.  It  is  maintained  by 
the  attorney  general  and  counsel  for  the 
state  that  the  act  in  question  is  constitu- 
tional and  valid  on  both  of  these  grounds, 
while  the  counsel  for  the  relators  insist  that 
the  two  courts  abolished  by  the  act  were  so 
guarded  and  protected  by  the  Constitution 
that,  in  the  exercise  of  its  power  to  ordain 
and  establish  courts,  these  two  courts  could 
not  be  abolished."  The  court  proceeds  to  dis- 
cuss the  questions  involved  in  a  manner  at 
once  exhaustive  and  able,  and  arrives  at  a 
conclusion  that  the  acts  were  valid  and  con- 
stitutional. We  cannot  hope  to  add  any* 
thing  to  the  force  and  reasoning  of  the  opin 
ion  in  this  case.  With  one  immaterial  dif 
ference,  the  case  presents  every  question  thai 
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could  arise  in  the  consideration  of  the  pres- 
ent acts  which  attempt  to  abolish  circuit, 
chancery,  and  special  courts.  And  it  is  well 
worthy  the  perusal  of  every  lawyer  and  other 
person  interested  in  the  important  question 
involved.  Tlie  case  is  now,  for  the  first 
time,  reported  in  3  Tenn.  Gas.  355-368.  And 
we  will  not  mar  its  force  and  symmetry  of 
reasoninc;  by  attempting  to  make  extracts 
from  it.  and  it  is  too  lengthy  to  be  copied  in 
full.  We  can  add  nothing  to  it.  We  do  not 
feel  disposed,  for  reasons  hereafter  stated,  to 
take  anything  from  it.  An  able  dissenting 
opinion  was  filed  by  Mr.  Justice  Freeman, 
which  is  also  worthy  of  perusal  and  closest 
attention. 

In  the  case  of  State  ex  rel.  Ealsey  ▼. 
Oatnea,  2  Lea,  316,  the  question  came  up  the 
second  time  before  this  court.  In  that  case 
the  judge  of  the  abolished  court  sought  to 
compel  the  state  comptroller  to  issue  war- 
rants for  his  salary  after  his  court  was 
abolished,  and  again  the  sole  question  con- 
sidered was  the  constitutionality  and  effect 
of  the  abolisliing  act.  The  court  was  divid- 
ed, as  in  the  Campbell  Case,  Justice  McFar- 
land  delivered  the  opinion  of  the  majority, 
after  a  very  painstaking  and  careful  consid- 
eration of  the  whole  question,  and  again  sus- 
tained the  constitutionality  and  validity  of 
the  acts.  There  was  also  an  exhaustive  dis- 
sent by  the  same  Judge  Freeman  who  dis- 
sented in  the  Campbell  Case.  These  judi- 
cial interpretations,  in  addition  to  the  fact 
that  they  are  able  and  learned,  and  by  judges 
who  are  equal  to  any  who  have  ever  adorned 
the  bench  of  Tennessee,  have  the  added 
force  of  holdings,  almost  contemporaneous 
with  the  promulgation  of  the  Constitution 
itself,  and  by  men  some  of  whom  were  mem- 
bers of  the  convention.  Such  contemporan- 
eous construction,  judicial  and  legislative,  is 
entitled  to  great  weight.  6  Am.  £  Eng.  Enc. 
Law,  2d  ed.  pp.  031,  932.  It  is  said  State  ex 
rel.  Orr  v.  Leonard,  86  Tenn,  485,  7  S.  W. 
453,  is  not  in  accord  with  these  rulings.  The 
opinion  in  that  case  cites  the  former  opin-> 
ions,  and  states  that  it  differs  with  their 
reasoning  in  some  respects,  but  also  dis- 
claims any  intention  to  overrule  them.  The 
question  involved  in  that  case  was  not  iden* 
tical  with  that  involved  in  the  former  cases 
or  in  this  case.  The  act  of  March  14,  1887, 
then  brought  into  question,  undertook  to 
abolish  the  ofRce  of  cx>unty  judge  of  Marshall 
county,  and  to  transfer  his  powers,  duties, 
and  jurisdiction,  without  diminution  or 
change,  to  the  chairman  of  the  county  court, 
to  be  elected  by  that  body;  and  the  act  was 
held  to  be  invalid  and  unconstitutional.  It 
was  also  held  in  that  case  that  a  county  judge 
elected  under  a  valid  law  was  entitled  to  hold 
his  office  for  the  constitutional  term  of  eight 
years,  although  the  statute  creating  the  of- 
fice may  have  prescribed  a  shorter  term  of 
four  years.  The  case  was  differentiated 
from  the  former  cases  in  the  able  opinion  of 
the  present  Chief  Justice  Snodgrass,  in  the 
following  language:  ".  .  .  It  is  suffi-* 
cient  to  say  that  the  case  here  presents  no 
such  question  as  that  determined  there.  The 
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act  of  1875  construed  [in  the  Halsey  Case] 
had  abolished  the  [Memphis]  court.  It  did 
not  leave  the  court  with  all  its  powers,  ju- 
risdictions, rights,  and  privileges  intact,  and 
devolve  them  upon  another,  as  in  this  case. 
Here  the  court  was  left  as  it  existed,  except 
the  change  made  in  its  official  head.  He  was 
simply  removed  by  operation  of  the  act,  if 
it  could  take  effect  according  to  its  terms, 
and  another  put  in  his  place.  .  .  ."  The 
Leonard  Case  applies  only  to  a  county  judge, 
where  only  one  can  exist  in  a  county,  and 
where  his  functions  and  duties  cannot  be 
devolved  upon  another,  and  is  different  from 
cases  involving  circuit,  chancery,  or  other 
judicial  officers,  who  preside  over  a  system 
of  courts  common  to  the  whole  state.  In  the 
former  class  of  cases  the  jurisdiction  and 
business  of  the  abolished  court  must  neces- 
sarily go  to  a  judge  created  specially  by  the 
legislature  to  receive  them.  In  the  latter 
class  judges  are  judges  for  the  state  at  large, 
and  the  transfer  is  not  of  jurisdiction,  but 
of  business,  not  to  a  judge  specially  created, 
but  to  a  judge  already  elect^  by  the  people, 
and  clothed  with  authority  and  jurisdiction 
to  act.  These  cases  we  consider  to  be  conclu- 
sive upon  the  right  of  the  legislature  to  abol- 
ish or  change  judicial  circuits  or  districts  or 
sfl^cial  courts,  and,  so  far  as  this  feature  of 
the  controversy  is  concerned,  the  case  might 
be  left  to  rest  upon  their  authority.  It  was 
in  view  and  consequence  of  this  holding  of 
the  court  that  the  general  assembly  framed 
its  legislation  when  in  its  wisdom  it  saw 
proper  to  reorganize  the  judiciary,  and  dis* 
pense  with  what  it  deemed  unnecessary  of- 
fices and  officers.  These  holdings  and  con- 
structions given  by  the  court  to  constitution- 
al provisions  which  have  been  made  the  basis 
and  foundation  for  legislative  action  should 
not  be  departed  from,  even  though,  if  the 
matter  were  res  integra^  this  court,  or  mem- 
bers of  it,  should  be  disposed  to  entertain 
contrary  or  modified  views  of  the  subject. 
We  know,  as  a  part  of  our  history,  that  this 
action  by  the  legislature  was  not  only  based 
upon  this  holding  by  the  courts,  but  was  in 
obedience  to  a  public  demand  which  had  been 
impressed  upon  the  members  when  elected. 
But,  examining  the  question  without  regard 
to  these  adjudications,  we  find,  as  we  think, 
a  safe  guide  to  the  interpretation  of  these 
constitutional  provisions,  arising  out  of  the 
proceedings  of  the  convention  which  framed 
the  Constitution.  It  is  evident  from  the  pro- 
visions of  the  Constitution  that  but  few  lim- 
itations were  intended  to  be  placed  upon  the 
power  of  the  legislature  to  create,  establish, 
and  change  inferior  courts.  Limiting  safe- 
guards were  placed  around  the  supreme 
court,  to  protect  it  both  from  legislative  and 
executive  control,  which  were  not  placed 
around  the  inferior  courts.  It  was  provid- 
ed there  should  be  but  one  supreme  court,  so. 
that  its  powers  and  prerogatives  could  not 
be  lessen^  by  being  divided.  The  number  of 
judges  was  fixed,  so  that  it  could  neither  be 
increased  nor  diminished.  The  places  of 
holding  its  courts  were  fixed,  so  that  they 
could  not  be  changed.    None  of  these  limita- 
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tions  were  thrown  around  the  inferior 
eourts.  The  number  of  courts,  the  number 
of  judges^  and  the  places  of  holding  these 
courts,  were  left  to  be  determined  by  the 
legislature.  Why  this  distinction  between 
the  supreme  and  inferior  courts  was  made, 
we  need  not  now  stop  to  consider.  It  was 
not  done,  as  we  know,  without  an  effort  to 
place  restrictions  also  upon  the  supreme 
oourt,  and  to  put  it  likewise  within  the  con- 
trol of  the  l^islature.  It  appears  .that  a 
resolution  was  submitted  by  Hon.  John  M. 
Taylor,  a  delegate  to  the  convention  of  1870, 
and  one  of  the  officials  now  concerned  in 
these  proceedings,  providing  that  the  su- 
preme court  should  consist  of  a  chief  justice 
and  four  associate  justices,  and  that  the  num- 
ber of  associate  justices  might  be  increased  or 
decreased  by  law,  but  should  never  be  less 
than  two.  Journal  of  the  Convention,  p.  59. 
This  resolution  was  referred  to  the  judiciary 
committee,  but  never  became  a  part  of  the 
Constitution  and  the  convention  refused  to 
put  the  supreme  court,  to  this  extent,  under 
the  control  of  the  legislature.  The  conven- 
tion did  see  proper  to  restrict  the  legisla- 
ture in  the  enactment  of  certain  other  stat- 
utes, such  as  retrospective  laws,  laws  im- 
pairing the  obligation  of  contracts,  laws  in- 
creasing or  diminishing  certain  official  4l- 
arics;  but  it  did  not  place  any  restriction 
upon  the  enactment  of  statutes  similar  to 
those  under  consideration,  so  far  as  they  re- 
late to  inferior  courts  and  judges.  An  ef- 
fort, however,  was  made  to  do  this.  Hon. 
Henry  R.  Gibson,  a  member  of  the  conven- 
tion, oiTered  the  following  as  an  independent 
section:  "The  legislature  shall,  from  time 
to  time,  by  a  general  law,  divide  the  state  in- 
to judicial  circuits  and  chancery  districts  or 
divisions,  so  that  the  number  of  circuits 
shall  not  exceed  one  for  every  sixty  thous- 
and inhabitants,  and  the  number  of  chancery 
districts  or  divisions  shall  not  exceed  one  for 
every  seventy-five  thousand  inhabitants: 
provided,  that  territory  and  population 
shall  be  so  equalized  as  to  equalize  the  labors 
of  the  several  judges  and  the  several  chancel- 
lors as  nearly  as  possible.  And  no  circuit, 
district,  or  division  shall  be  created  other- 
wise than  by  a  general  law  recircuiting  or  re- 
districting  the  entire  state."  Jour.  p.  237. 
This  was  defeated,  and  the  convention  re- 
fused to  make  it  a  part  of  the  Constitution. 
While  thus  refusing  to  relax  any  of  the  re- 
strictions upon  legislative  power  over  the 
supreme  court  imposed  by  the  Constitution 
of  1834.  as  evidenced  by  the  rejection  of  the 
Taylor  resolution,  the  convention  refused  to 
impose  any  restrictions  upon  legislative 
power  over  the  inferior  courts,  except  simply 
to  preserve  a  system  of  circuit  and  chancery 
courts,  as  evidenced  by  the  rejection  of  the 
Gibson  resolution. 

It  is  insisted  there  is  a  difference  between 
the  abolition  of  a  circuit  court  and  the  re- 
moval of  the  circuit  judge,  as  in  the  case  of 
Judge  Taylor,  and  the  abolition  of  one  of  two 
courts  in  the  same  territory,  and  the  re- 
moval of  one  of  the  judges,  leaving  another 
with  the  same  local  jurisdiction,  as  in  the 
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case  of  Judge  Thornton;  and  the  Campbell 
CcLSB  and  the  UaUey  Case  are  referred  to  as 
belonging  to  the  latter  class,  and  standing 
upon  the  same  looting  as  the  Thornton  Case. 
This  argument  proceeds  upon  the  idea  that 
in  the  abolition  of  a  circuit  court,  and  the 
removal  of  a  circuit  judge,  the  people  within 
that  local  jurisdiction  are  necessarily  com- 
pelled to  pass  under  a  judge  in  whose  elec" 
tion  they  never  had  a  voice,  while  in  cases 
such  as  Campbell's,  Halsey's  and  Thornton's 
there  remains  a  judge  elected  by  the  people, 
and  a  court  with  the  same  power  and  juris- 
diction, lo'cal  and  otherwise,  as  those  which 
pertain  to  the  one  abolished,  and  so  the  peo- 
ple are  not  required  to  pass  under  a  judge 
whom  they  did  not  aid  in  electing,  but  still 
have  a  judge  selected  by  themselves.  We 
think  this  argument  specious,  for  several 
reasons.  In  the  first  place,  if  the  people  of 
any  particular  locality  have  elected  two 
judges  to  preside  over  them,  upon  the  reason- 
ing assumed,  they  are  entitled  to  both,  and, 
in  having  their  controversies  determined,  to 
a  choice  between  the  two.  and  neither  can  be 
abolished  or  removed.  In  the  next  place,  all 
judges  and  chancellors  have  jurisdiction  co- 
extensive with  the  limits  of  the  state,  and, 
while  they  are  expected  to  preside  where 
they  were  elected,  they  can  preside  else- 
where. Again,  whenever  a  new  circuit  or 
court  is  established,  the  office  is  filled  by  ap" 
pointment  of  the  governor  until  the  next 
election,  and  not  bya  vote  of  the  people  un- 
til that  time ;  and,  while  this  may  be  in  con- 
sequenceof  a  special  constitutional  provision, 
it  is  in  accord  with  the  whole  theory  and 
system  of  our  judicial  department.  We  may 
gi'ant  that  as  a  general  provision  it  is  in- 
tended the  people  shall  elect  their  own 
judges;  still,  in  exigencies  when  it  becomes 
necessary,  judges  may  be  appointed  until  an 
election  can  be  had,  and  this  is  virtually 
what  is  done  in  cases  when  a  circuit  court  is 
abolished  and  a  circuit  judge  removed,  and 
the  citizens  of  that  locality  transferred 
temporarily  to  other  courts  and  judges. 

The  decisions  of  other  states  are  conflict- 
ing upon  the  questions  here  involved.  Per- 
haps a  few  of  the  state  Constitutions  do  not 
contain  the  removal  clause.  It  is  not  to  be 
found  in  the  Federal  Constitution.  There 
are  leading  and  important  cases  reported  in 
Pennsylvania,  Indiana,  Illinois,  and  Wiscon- 
sin that  support  the  contention  of  the 
judges.  There  are  others  in  Kansas,  Iowa, 
and  Arkansas  that  sustain  the  views  herein 
expressed.  The  case  of  Aikman  v.  Edwards, 
decided  in  1895  by  the  supreme  court  of 
Kansas,  considers  the  question  more  elabo- 
rately than  any  other,  and  may  be  found  in 
55  Kan.  751,  30  L.  R.  A.  149,  42  Pac.  366. 
By  an  examination  of  the  opinion  of  the 
court  end  the  briefs  of  counsel,  it  will  be 
seen  that  all  the  questions  raised  in  this 
case  were  there  forcibly  presented,  elabo- 
rately argued,  and  maturely  considered  in 
the  light  of  constitutional  provisions  very 
similar  to  our  own.  It  was  there  urged  that 
judges  were  constitutional  officers,  and  had 
a  vested    right   in   their  offices;  that  their 
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terniB  were  fixed  by  the  Constitution,  and 
could  not  be  abridged  or  destroyed;  that  it 
was  the  intention  df  the  C^n^itution  t^mt 
they  should  not  be  disturbed  in  their  offices 
for  any  cause  except  malfeasance  in  office; 
that  taking  away  the  territory  of  the  officer 
in  effect  took  away  the  office;  and  that  the 
exercise  of  power  of  removal  would  destroy 
the  independence  of  the  judiciary.  On  the 
other  hand,  it  was  insisted  for  the  state 
that  the  Constitution  did  not  directly  or  in- 
directly prohibit  such  action  by  the  legisla- 
ture as  the  abolition  of  courts,  and,  such  be- 
ing the  case,  that  body  had  the  power  to  do 
so,  and  the  passage  of  the  act  was  conclusive 
upon  the  courts  of  the  wisdom  and  necessity 
of  the  act,  and  the  fact  that  thereby  the 
terms  of  judicial  office  were  lessened  would 
not  render  the  acts  unconstitutional.  A 
large  number  of  authorities  from  different 
states  were  cited  and  relied  on,  and  consid- 
ered and  commented  on  by  the  court.  Hie 
provisions  of  the  Constitution  of  Kansas  are 
set  out,  and,  upon  the  features  of  abolishing 
courts  and  removing  judges,  are  very  simi- 
lar to  those  in  the  Constitution  of  Tennessee. 
The  opinion  is  too  long  and  elaborate  to  be 
copied,  but  it  is  worthy  of  perusal.  It  an- 
tagonizes the  cases  of  Com.  v.  Oamhle,  62 
Pa.  343,  1  Am.  Rep.  422 ;  State  ex  rel.  Gib- 
son V.  Friedley,  135  Ind.  119,  21  L.  R.  A. 
634,  34  N.  E.  872 ;  People  ea  rel  Ballou  v. 
Dubois,  23  111.  547;  tmdState  em  rel,  Atty. 
Oen.  V.  Messmore,  14  Wis.  177.  The  condi- 
tion of  a^airs  which  caused  the  abolition  of 
the  courts  in  Kansas  was  quite  similar  to 
that  existing  in  Tennessee.  By  previous 
legislation  judicial  districts  had  been  creat- 
ed, which  were  found  to  be  unnecessary,  and 
the  salaries  necessary  to  support  them  bur- 
densome, and  the  people  demanded  the  aboli- 
tion of  useless  offices,  and  the  acts  were 
passed  abolishing  the  courts  in  recognition 
of  this  public  demand.  It  will  be  noted, 
however,  that  the  matter  was  in  that  case 
placed  before  the  court  under  somewhat  dif- 
ferent circumstances  from  those  presented 
in  this  case,  and  it  is  not  directly  in  point. 
The  case  did  not  involve  the  removal  of  an 
officer  from  office  by  the  abolition  of  his  of- 
fice, but  presented  the  question  of  the  right 
of  the  relator  to  become  a  candidate  to  fill 
the  office  which  the  legislature  had  abol- 
ished. The  act  itself  provided  that  it  should 
not  be  construed  as  to  deprive  any  judge  of 
his  salary.  The  contention,  as  broadly  made, 
was  that  the  legislature  couid  not  abolish 
the  circuit  which  it  had  established,  and, 
this  being  so,  the  office  of  judge  still  existed, 
and  the  relator  had  a  right  to  become  a  can- 
didate for  it;  and  the  court  very  properly 
said  that  the  relator  did  not  claim  any  vest- 
ed right  in  the  office,  and  that  the  question 
of  the  right  of  the  legislature  to  deprive  a 
district  judge  of  the  compensation  allowed 
by  law  was  not  involved;  and  the  court  de- 
clined to  discuss  the  question  whether  there 
could  be  a  judge  without  a  district  or  court 
over  which  to  preside,  and  the  question  was 
not  involved.  The  leading  and  strongest 
case  holding  a  view  contrary  to  this  is  that 
of  State  ex  rel.  Oibson  v.  Friedley,  which 
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may  be  found  in  135  Ind.  119,  21  L.  R.  A. 
634,  34  N.  £.  872,  in  which  the  question  was 
fully  presented,  elaborately  argued,  and  ma- 
turely considered  and  decided  by  the  supreme 
court  of  Indiana  in  view  of  the  provisions  of 
the  Constitution  of  that  state.  The  real 
points  decided  in  that  case  were  that  a  judge 
whose  term  of  office  is  fixed  by  the  Constitu- 
tion cannot  be  deprived  of  his  office  or  of  the 
exercise  of  its  duties  before  the  expiration 
of  his  t«rm,  by  a  statute  attempting  to  abol- 
ish the  judicial  district  to  which  he  was 
elected.  The  removal  of  a  judge  under  a 
constitutional  provision  was  not  involved. 
This  case  is  also  well  worthy  of  perusal,  and 
presents  the  question  of  the  abolition  of 
courts,  and  ofiioes  in  consequence,  strongly 
in  favor  of  defendant's  contention.  There 
are  numerous  other  authorities  cited  in  these 
oases  and  elsewhere,  but  we  need  not  quote 
them  liere.  19  Am.  ^  Eng.  Enc  Law,  p. 
562 ;  6  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  1047. 
We  are  cited  by  defendant's  counsel  to  a 
number  of  cases  in  our  own  Reports  in  sup- 
port of  their  contention,  and  to  them  we 
make  a  brief  reference,  with  the  general 
statement  that  none  of  them  are  applicable 
to  the  present  case.  With  three  exceptions, 
they  were  cases  decided  prior  to  the  Cases  of 
Campbell,  Halsey,  and  Leonard,  and  yet  were 
not  cited  by  the  court  in  those  cases,  nor,  so 
far  as  we  can  learn,  relied  on  by  counsel. 
We  cannot  presume  they  were  overlooked. 
The  first  case  is  that  of  Smith  v.  Normant,  5 
Yerg.  271,  in  which  it  was  held  that  the  act 
of  1827,  chap.  37,  authorizing  the  governor 
to  appoint  a  special  judge  in  case  of  sickness 
or  bodily  infirmity  of  a  circuit  judge,  was 
unconstitutional  and  void  under  the  Consti- 
tution of  1796.  This  was  remedied  by  the 
Constitutions  of  1834  and  1870  by  express 
provisions,  and  the  case  itself  has  been  seri- 
ously questioned,  if  not  overruled,  by  the 
case  of  V enable  v.  Curd,  2  Head,  586,  and 
was  only  a  majority  opinion  in  the  first  in- 
stance. So  far  as  this  case  touches  the  real 
question  at  issue  in  the  present  one»  it  is  an- 
tagonistic to  the  views  of  the  defendant,  as 
it  illustrates  the  greater  power  vested  in  the 
legislature  over  the  judiciary  by  the  Consti- 
tutions of  1834  and  1870,  when  compared 
with  that  of  1796,  and  it  serves  also  to  show 
that  the  disastrous  results  foreshadowed  in 
the  views  of  Chief  Justice  Catron  as  liable 
to  happen  if  the  power  of  appointing  a 
special  judge  was  conceded  have  proved  to 
be  entirely  baseless  by  our  subsequent  ju- 
dicial history.  The  case  of  Brewer  v.  Davis, 
9  Humph.  208,  49  Am.  Dec.  706,  is  one  affect- 
ing the  tenure  of  office  of  the  clerks  of  infer- 
ior courts,  who  under  the  Constitution  are 
given  a  term  of  four  years.  It  was  held, 
arguendo,  but  no  doubt  correctly,  that  the 
term  could  not  be  changed  by  the  legislature 
so  as  to  eject  one  incumbent  and  install  an- 
other during  that  time.  This  is  in  accord 
with  all  the  cases,  but  is  not  applicable  to  the 
case  at  bar.  The  case  of  Keys  v.  Mason,  3 
Sneed,  7,  is  a  case  under  the  Constitution  of 
1834,  which  fixed  the  term  of  office  of  justices 
of  the  peace  at  six  years,  and  it  was  held 
that  a  justice  elected  to  fill  a  vacancy  was  en- 
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titled  to  hold  the  full  term  of  six  years,  not 
merely  for  the  unexpired  term  of  his  prede- 
cessor. This  provision  in  regard  to  filling 
vacancies  was  changed  by  the  Constitution 
of  18/0,  and  furnishes  another  illustration 
of  the  trend  of  constitutional  and  legislative 
action  to  provide  for  a  shorter  term  of  office 
under  certain  conditions,  though  the  term 
in  the  absence  of  such  conditions  remained 
as  before.  It  is  well  to  note  in  this  connec- 
tion that  neither  of  our  Constitutions  made 
justices  of  the  peace  impeachable  or  liable  to 
removal  by  resolution  of  the  legislature,  as 
was  provided  in  the  case  of  judges.  Pope 
▼.  Phifer,  3  Heisk.  682,  simply  holds  that  the 
county  court  is  one  of  the  judicial  institu- 
tions of  the  state  recognized  by  the  Consti- 
tution, and  that  its  functions  caifnot  be 
taken  away  from  it  and  devolved  upon  an- 
other body.  The  case  of  State  ea  rel, 
Puckett  V.  McKee,  8  Lea,  24,  is  to  the  effect 
that  while  a  judge  of  the  county  court  is  a 
constitutional  officer,  so  far  as  pertains  to 
his  judicial  functions,  he  is  also  general 
agent  and  accounting  officer  of  the  county, 
and  may  receive  extra  compensation  for  serv- 
ices in  that  capacity.  The  case  of  Ea  parte 
Cross,  16  Lea,  486,  holds  that  the  legislature 
has  no  power  to  abridge  the  term  of  office  of 
a  justice  of  the  peace  to  a  period  less  than 
that  fixed  by  the  Constitution,  of  six  years. 
The  case  is  distinguished  from  the  Campbell 
and  Ealsey  Cases  by  tne  same  judge  ( Free- 
man) who  dissented  in  those  cases,  and 
shown  to  be  not  a  parallel  case,  and  this  is 
so  obviously  apparent  that  we  will  not  dis- 
cuss it.  The  case  of  State  ex  rel.  Hays  v. 
Cummins,  09  Tenn.  667,  42  S.  W.  880,  holds 
that  the  legislature  cannot  deprive  the 
sheriff,  who  is  a  constitutional  officer,  of  a 
substantial  part  of  his  powers  and  functions. 
The  office  of  sheriff  is  one  sui  generis.  It  is 
provided  for  by  the  Constitution,  but  the 
duties  of  the  office  are  not  defined.  There 
can  be  only  one  in  any  county,  and  no  other 
officer  in  the  county  has  the  same  functions 
and  powers.  The  same  is  true  of  the  county 
Judge,  as  in  the  Leonard  Ca«e,and  the  county 
register,  as  in  the  case  of  Powers  v.  Hursts 
2  Humph.  24.  They  are  all  officers  recog- 
nized by  the  Constitution,  and  there  is  no 
other  officer  upon  whom  the  same  functions 
and  powers  are  devolved,  and  the  legislature 
-can  create  no  other.  There  is  no  provision 
for  ordaining  and  establishing  a  number  of 
these  offices.  In  many  respects  they  stand 
upon  a  footing  similar  to  that  of  supreme 
judges.  There  can  be  but  one  supreme  court 
for  the  state,  one  county  judge,  one  sheriff, 
and  one  trustee  and  register  for  a  county, 
and  the  legislature  has  no  power  to  create 
more,  nor  can  their  powers,  duties,  and  func- 
tions be  taken  from  them  and  devolved  upon 
others.  Upon  this  proposition  alone  the 
Leonard  Case  is  abundantly  supported. 
There  are  cases  cited  from  other  states, 
notably  Com.  v.  Oamhle,  62  Pa.  343,  1  Am. 
Kep.  422;  Font  v.  Gihhs,  54  Miss.  396;  Hoke 
V.  Henderson,  15  N.  C.  (4  Dev.  L.)  1,  25  Am. 
Dec.  677,  but  this  court,  in  the  Ealsey  Case, 
refused  to  follow  them. 
46  L.  R.  A. 


It  is  said  upon  the  one  hand  that  the  power 
to  create  and  establish  courts  and  judges 
carries  with  it  the  power  to  abolish  and  regu- 
late, and,  on  the  other  hand,  it  is  said  the 
Constitution  does  not  give  the  power  of  re- 
moval. If  the  latter  contention  be  correct, 
it  follows  that  once  a  court  always  a  court, 
once  a  judgeship  always* a  judgeship,  and  the 
logical  result  would  be  that,  when  a  court  of 
judicial  circuit  is  once  established,  it  could 
never  be  changed  or  abolished.  No  one  takes 
this  extreme  view,  but  it  is  conceded  that  the 
legislature  has  the  power  to  change  and 
abolish,  provided  the  tenure  of  the  judge  is 
not  interfered  with,  and  the  people  are  not 
transferred  to  a  district  or  circuit  presided 
over  by  a  judge  whom  they  have  had  no 
voice  in  electing.  It  cannot  be  insisted  that 
there  is  any  express  prohibition  against  abol- 
ishing a  court,  except  at  such  time  as  the 
term  of  office  of  its  judge  expires,  but  the 
strength  of  defendant's  contention  is  based 
upon  that  provision  of  the  Constitution 
which  gives  to  judges  a  term  of  office  of  eight 
years  and  a  stated  salary.  And  it  is  argued 
that  this  term  cannot  be  abridged,  nor  the 
officer  removed,  nor  the  court  abolished,  so 
as  to  affect  the  right  of  the  judge  to  dis- 
charge its  duties  and  receive  compensation 
for  the  constitutional  term.  The  eight- 
year  term  office  is  thus  made  the  constitu- 
tional limitation  upon  the  power  to  abolish 
the  courts.  It  must  be  evident  that  the  pro- 
vision that  the  term  of  service  shall  be  eight 
years  is  not  unconditional  and  absolute.  On 
the  contrary,  it  is  subject  to  many  contin- 
gencies and  conditions.  For  instance,  the 
term  is  not  eight  years  if  the  incumbent  dies 
or  is  impeached,  or  becomes  incompetent  by 
removal  from  the  district  or  state,  or  if  he 
shall  be  convicted  and  sentenced  for  felony, 
or  shall  be  removed  by  the  adoption  of  a  new 
Constitution.  If  the  term  of  office  can  be 
abridged  by  these  means,  why  may  it  not  be 
by  the  abolition  of  the  office  or  by  removal 
of  the  incumbent  by  the  general  assembly? 
The  implication  is  as  strong  against  any 
abridgment  of  the  term  in  the  one  case  as  in 
the  other.  It  has  never  been  held  in  this 
state  that  an  official  holds  his  office  by  virtue 
of  any  contract  which  is  protected  by  consti- 
tutional provision.  Even  in  jurisdictions 
where  this  doctrine  most  strongly  prevails, 
it  is  said  that  offices  are  only  subjects  of 
property  so  far  as  they  can  be  so  treated  in 
safety  to  the  general  interests  involved  in 
the  discharge  of  their  duties.  And,  as  is 
the  creation,  so  is  the  continuance,  of  the 
office,  a  question  of  sound  discretion  in  the 
legislature,  of  which  the  court  cannot  ques- 
tion the  exercise.  When  the  office  ceases  to 
be  required  for  the  benefit  of  the  people  il 
may  be  abolished.  There  is  no  obligation  on 
the  legislature  or  the  people  to  keep  up  a 
'useless  office,  or  pay  an  officer  who  Is  not 
needed.  He  takes  the  office  with  the  tacit 
understanding  that  the  existence  of  the  office 
depends  on  the  public  necessity  for  it,  and 
that  the  legislature  is  to  judge  of  that.  Hoke 
V.  Henderson,  15  N.  C.  (4  Dev.  L.)  1,  25  Am. 
Dec.  677    (a   North   Carolina    decision   by 
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Ruffin,  Gh.  J.)<  The  doctrine  tersely  stated 
is  that  the  rights  of  the  individual  must  give 
way  to  the  rights  of  the  public,  and  the  ten- 
ure of  office  is  controlled  by  the  general  wel- 
fare and  the  interests  of  the  public,  and  they 
must  control  the  term  of  office,  instead  of  be- 
ing controlled  by  it;  and  this  is  the  holding 
of  our  cases.  Much  that  has  been  said  in  re- 
gard to  the  abolition  of  courts  is  directly  ap- 
plicable, also,  to  the  resolutions  of  removal, 
ine  ''causes"  of  removal,  as  set  out  in  the 
resolutions  and  other  proceedings  relating 
thereto  (and  they  are  all  substantially  the 
same),  are  that  the  public  business  will  not 
justify  the  retention  in  office  of  the  judges 
involved,  that  the  public  welfare  reauires  a 
redistricting  of  judicial  circuits  and  chancery 
divisions,  that  a  reduction  in  the  number  of 
inferior  judges  and  the  compensation  to  be 

fiaid  them  is  demanded  in  the  interest  of  pub- 
ic economy,  and  that  the  courts  over  which 
they  have  presided  have  been  abolished  as 
unnecessary.  It  will  be  noted  that  there  is 
no  charge  of  incompetency  or  dereliction  of 
duty  or  want  of  fidelity  in  the  discharge  of 
his  duties  ascribed  to  any  judge  or  attorney 
who  is  removed,  but,  on  the  contrary,  the 
resolutions  testify  to  and  emphasize  the 
eminent  ability,  fidelity,  purity,  and  faith- 
fulness of  the  officials  in  private  and  official 
life. 

The  constitutional  provision  under  which 
tnis  removal  was  effected  is  in  this  language, 
to  wit :  "Judges  and  attorneys  for  the  state 
may  be  removed  from  office  by  a  concurrent 
vote  of  both  houses  of  the  general  assembly, 
each  house  voting  separately ;  but  two  thirds 
of  the  members  to  which  each  house  may  be 
entitled  must  concur  in  such  vote.  The  vote 
shall  be  determined  by  ayes  and  noes,  and 
the  names  of  the  members  voting  for  or 
against  the  judge  or  attorney  for  the  state, 
together  with  the  cause  or  causes  of  removal, 
shall  be  entered  on  the  journal  of  each  house 
respectively.  The  judge  or  attorney  for  the 
state,  against  whom  the  legislature  may  be 
about  to  proceed,  shall  receive  notice  thereof, 
accompanied  with  a  copy  of  the  causes  al- 
leged for  his  removal,  at  least  ten  days  be- 
fore the  day  on  which  either  house  of  the 
general  assembly  shall  act  thereupon." 
Const,  art.  6,  9  0-  It  is  conceded  that  the 
legislature  has  the  power  to  remove  judges 
and  attorneys  for  the  state  under  this  pro- 
vision, but  it  is  insisted  that  the  true  inter- 
pretation of  the  word  "causes"  is  that  such 
removal  can  be  had  only  for  reasons  personal 
to  the  official,  and  does  not  embrace  reasons 
and  grounds  of  public  economy  and  public 
policy.  I  insist  that  no  such  narrow  or 
limited  construction  can  be  given  to  the  term 
'^causes,"  as  used.  A  provision  similar  to 
this  one  contained  in  our  Constitution  is 
found  in  that  of  a  majority  of  the  states  of 
the  Union.  It  exists  in  Alabama,  Arkansas/ 
Colorado,  Connecticut,  Delaware,  Georgia, 
Florida,  Illinois^  Kansas,  Kentucky,  Louisi- 
ana, Michigan,  Maryland,  Mississippi,  Min- 
nesota, Missouri,  >Kew  York,  New  Hamp- 
shire, Pennsylvania,  Rhode  Island,  South 
Carolina,  Tennessee,  Texas,  Vermont,  Vir- 
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ginia.  West  Virginia,  and  Wisconsin.  Id 
different  states  the  power  of  removal  is 
vested  in  different  tribunals,  and  to  be  pur- 
sued in  different  modes, — sometimes  by  the 
governor,  sometimes  by  the  general  assembly^ 
and  in  other  states  by  the  supreme  court. 
The  modes  prescribed  are  substantially  the 
same.  Some  of  the  state  Constitutions 
specify,  either  in  general  or  special  terms, 
the  grounds  upon  which  removals  may  be 
made.  In  Delaware,  Kentucky,  Nevada,  and 
Louisiana,  removal  may  be  for  any  reasona- 
ble cause.  In  Alabama,  South  Carolina, 
Michigan,  Mississippi,  Pennsylvania,  and 
Texas,  it  may  be  for  any  wilful  neglect  of 
duty,  or  any  other  reasonable  cause  which 
shall  not  be  sufficient  ground  for  impeach- 
ment. *In  Georgia  and  Rhode  Island,  by  im- 
peachment or  upon  conviction  of  any  crime. 
In  Indiana,  for  corruption  or  for  any  high 
crime.  In  Oregon,  for  malfeasance,  misfea- 
sance, or  wilful  neglect  of  duty.  In  West 
Virginia,  upon  conviction  of  wilful  neglect 
of  duty  or  misbehavior  in  otrice,  or  any  other 
crime.  In  Maryland,  on  impeachment.  In 
Ohio,  upon  complaint.  In  Illinois,  Missouri, 
New  York,  Tennessee,  Virginia,  and  Wis- 
consin, for  "cause,"  without  any  limitation 
or  definition  of  that  term. 

Ihe  language  of  our  Constitution  enumer- 
ates no  causes  of  removal,  not  even  by  gen- 
eral classification.  It  gives  no  hint  of  the 
nature  of  the  causes  for  which  removal  may 
be  had.  The  power  of  removal,  as  therein 
declared,  is  broad,  general,  and  unrestricted. 
The  tribunal  to  which  the  power  belongs,  in- 
herently and  by  declaration,  is  one  of  general 
powers,  unlimited  except  by  Constitution. 
The  term  "cause  or  causes"  signifies  nothings 
as  regards  the  nature  of  the  grounds  for  re- 
moval. The  language  indicates  that  the 
whole  matter  was  left  to  legislative  discre- 
tion, and  that  any  cause  dictated  by  the  pub- 
lic interests  is  sufficient.  The  history  of 
this  clause  and  its  predecessors  is  instructive 
and  conclusive  of  this  view.  In  England  the 
proceeding  was  known  as  "removal  by  ad- 
dress," and  consisted  of  an  address  of  both 
houses  of  Parliament  to  the  sovereign  for  re- 
moval of  a  judge.  When  it  was  sought  to 
provide  for  removal  by  address  in  framing 
the  Constitution  of  the  United  States,  the 
proposition  was  bitterly  antagonized,  and 
received  in  the  convention  the  vote  of  only 
one  state,  to  wit.  New  Jersey.  3  Story, 
Const.  484.  No  removal  clause  is  found  in 
our  Constitution  of  1796,  probably  by  reason 
of  antagonisms  excited  by  the  then  recent 
debates  in  the  convention  that  framed  the 
Federal  Constitution.  The  clause  is  found 
in  the  Constitutions  of  1834  and  1870  in 
practically  the  same  language.  The  first 
time  was  but  a  short  while  after  the  fearful 
struggle  in  Kentucky  over  a  similar  provision. 
It  was  antagonized  in  both  conventions,  and 
has  passed  twice  through  the  fire  of  discus- 
sion. The  proceedings  of  these  conventions 
in  relation  to  this  clause,  as  preserved  in  the 
journals,  leave  no  doubt  that  it  was  intended 
the  legislature  might  remove  for  any  cause 
whatever  that  might  be  deemed  for  the  pub* 
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lie  good.  In  the  convention  of  1834  the  fol- 
lowing occurred:  Mr.  Huntsman  offered  to 
amend  the  clause  by  adding:  ''And  the 
judges  shall  be  served  with  a  copy  of  charges 
to  be  exhibited  against  them  at  least  twenty 
days  before  the  general  assembly  shall  act 
upon  his  removal."  In  lieu  of  which  Mr. 
Humphreys  offered  the  following :  "Judges, 
for  any  reasonable  cause  which  may  not  be 
sufficient  for  an  impeachment,  may  be  re- 
moved from  office/'  etc.  Mr.  Huntsman  ac-^ 
oepted  this  amendment,  which  was  rejected' 
by  a  vote  of  33  to  23.  The  proposition  con- 
fining the  clause  to  "infamous  and  corrupt 
conduct,"  and  requiring  a  trial,  was  rejected. 
These  proceedings  are  significant.  The  con- 
vention of  1870  witness^  another  and  more 
doubtful  struggle  over  this  removal  clause. 
It  was  reported  without  material  change 
from  the  corresponding  clause  in  the  Consti- 
tution of  1834.  When  it  came  up  for  adop- 
tion, Mr.  Gibson  offered  the  following  amend- 
ment, seeking  to  define  and  limit  the  legisla- 
tive power  of  removal  to  the  causes  named 
therein:  "Insert  between  the  words  'office' 
and  'by,'  in  the  first  line,  the  words  'for 
crime,  corruption,  habitual  drunkenness,  in- 
competency, or  neglect  of  duty.* "  Mr.  Fen- 
tress offered  in  lieu  the  folowing:  "Insert 
after  the  word  'state,'  first  line,  the  words 
'for  official  corruption,  or  for  continued  neg- 
lect of  duty«  or  continued  incapacity  of  any 
kind  to  perform  the  duties  of  his  office.' "  A 
motion  to  lay  both  amendments  on  the  table 
failed.  Mr.  Turner  offered  the  following 
amendment:  "Provided,  the  causes  of  re- 
moval are  such  as  are  prescribed  by  a  general 
law  of  the  land  passed  by  a  legislature  prior 
to  the  one  taking  action  thereon."  Jour. 
225.  Mr.  Cobb  then  offered,  in  lieu  of  the 
entire  clause  as  adopted,  the  following:  "If 
any  cause  of  removal  assigned  amounts  to  a 
charge  of  infamous  or  corrupt  conduct,  then 
a  judge  shall  be  tried  by  impeachment,  or 
the  attorney  general  by  impeachment  or  in- 
dictment; or,  if  guilt  has  been  ascertained 
by  previous  indictment  for  a  crime  not  com- 
mitted in  office,  then  they  may  be  removed,  as 
aforesaid,  without  further  trial;  and  in 
either  case  the  judge  or  attorney  general 
shall  be  suspended  from  office  from  the  time  of 
impeachment  or  indictment  filed  until  the 
pTid  of  the  trial."  This  was  likewise  re- 
jected. Jour.  p.  229.  The  clause  resisted 
a  motion  to  striKe  out  by  a  vote  of  42  to  14. 
These  proceedings  show  a  determined  pur- 
pose to  limit,  and  an  equally  determined  pur- 
pose not  to  restrict,  the  legislative  discretion 
as  to  causes  of  removal.  The  proposition 
naming  the  grounds  for  removal  as  "charges 
to  be  exhibited"  was  too  strong.  The  weaker 
term,  "causes,"  was  adopted.  The  proposi- 
tion naming  the  grounds  as  "for  any  reason- 
able cause  which  may  not  be  sufficient  for  im- 
peachment" was  too  restrictive,  and  was  re- 
jected. Some  confusion  appears  in  the 
journal  as  to  the  voting  upon  the  several 
amendments,  but  the  final  result  was  the  re- 
jection of  all  amendments,  and  the  adoption 
of  the  clause  as  reported  by  the  committee 
without  change.  Jour.  227-230.  It  is 
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significant  that  the  convention  after  a  strug- 
gle between  forces  nearly  equally  divided,  re- 
fused in  any  way  to  define  the  causes  for  re- 
moval. Three  propositions  for  this  purpose 
were  submitted  and  rejected.  The  first  two 
covered  a  very  broad  field,  and  yet  did  not 
meet  the  views  of  the  majority.  The  third 
was  a  proposition  that  the  legislature  should 
by  law  define  the  causes.  But  the  majority 
would  not  submit  to  even  this  limitation  of 
the  clause.  The  minority  wanted  the  legis- 
lative power  defined  and  limited,  but  failed. 
The  majority  wanted  it  left  without  limita- 
tion, and  succeeded.  Article  5  of  the  Con- 
stitution deals  with  impeachment.  Article 
6,  in  which  is  found  the  clause  under  con- 
sideration, deals  with  the  judicial  depart- 
ment. Both  articles  were  reported  in  the 
convention  of  1870  by  the  same  committee, 
to  wit,  the  committee  on  the  judicial  depart- 
ment, and  at  the  same  time.  Among  the- dis- 
tinguished lawyers  on  the  committee  were 
A.  O.  P.  Nicholson,  John  Baxter,  W.  B. 
Staley,  and  J.  B.  Heiskell, — the  latter  its 
chairman.  Jour.  42.  In  article  5  it  was 
provided  that  all  judges  and  attorneys  for 
the  state  should  be  "liable  to  impeachment 
whenever  they  may,  in  the  opinion  of  the 
house  of  representatives,  commit  any  crime 
in  their  official  capacity  which  may  require 
disqualification."  Article  5,  §  4.  A  trial 
and  mode  of  procedure  are  provided  for  in 
this  article.  The  house  prefers  the  articles  of 
impeachment,  and  prosecutes  them  by  its 
members.  The  senate,  presided  over  by  the 
chief  justice,  is  the  tribunal  for  trial.  The 
trial  is  had  after  the  adjournment  of  the 
legislature  sine  die.  Concurrence  of  two 
thirds  of  the  senators  sworn  to  try  the  officer 
impeached  was  required  for  conviction.  The 
judgment  upon  conviction  was  removal  from 
office,  and  disqualification  thereafter  to  hold 
office.  In  view  of  these  proceedings  and  the 
provision  of  the  Constitution  relating  to  im- 
peachments, what  scope  and  operation  did 
the  convention  intend  the  removal  clause  to 
have?  It  is  conceded  that  it  was  intended  to 
apply  when  the  cause  of  removal  was  per- 
sonal to  the  judge,  and  it  is  insisted  that  it 
goes  no  further.  In  other  words,  a  judge 
who  has  become  physically  or  mentally  un- 
able to  discharge  the  duties  of  his  office  may 
be  removed,  but  one  who  is  able  to  work  can- 
not be,  even  though  there  is  nothing  for  him 
to  do.  I  cannot  consent  to  such  construc- 
tion, and  I  ask  what  warrant  is  there  in  the 
language  of  the  Constitution  for  such  con- 
struction as  leads  to  the  result  that  a  judge 
who  by  misfortune  of  overwork  has  become 
unable  to  serve  can  be  removed  for  these  rea- 
sons, and  one  who  has  become  useless  for 
want  of  work  to  do  cannot  be?  The  rejec- 
tion of  the  amendments  offered  by  Mr.  Gib- 
son and  Mr.  Fentress  expressly  negative  the 
idea  that  the  causes  of  removal  should  be 
limited  to  grounds  personal  to  the  official. 
These  debates  and  proceedings  in  the  con- 
vention, to  which  we  may  look  (6  Am.  & 
Eng.£nc.Law,2ded.  p.  930J^isclose  the  fact 
that,  while  a  persistent  eflfft  was  made  to 
define  and  limit  the  causes  of  removal,  the 
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convention  steadfastly  refused  to  do  so,  but 
left  it  to  the  discTetion,  wisdom,  and  patriot- 
ism of  each  general  assembly,  not  allowing  it 
to  prescribe  in  advance  what  should  consti- 
tute cause.  But  the  official  to  be  removed 
was  hedged  around  by  extraordinary  safe^ 
;guard8  and  protection.  It  requires  more 
unanimity  on  the  part  of  the  legislature  to 
remove  than  it  does  to  impeach.  Both 
houses,  in  removal  cases,  must  vote  and  vote 
-separately.  In  impeachment  cases  the  senate 
alone  votes.  In  removal  cases  two  thirds  of 
all  the  members  to  which  each  house  is  en- 
titled must  vote  for  the  removal.  In  im- 
peachment it  requires  only  two  thirds  of  the 
senators  sworn  to  sit  on  the  trial.  In  re- 
moval proceedings  the  individual  responsi- 
bility of  each  member  is  fixed  and  perpetu- 
4ited  by  entering  the  ayes  and  noes  on  the 
journal.  It  would  thus  appear  that  no  great- 
er safeguard  could  be  thrown  around  the  offi- 
•cer  concerned.  It  is  said  with  much  more 
force  and  vigor  than  logic  that  the  exercise 
•of  the  power  of  removal  is  violative  of  the 
Constitution,  subversive  of  the  fundamental 
principles  of  our  government,  and  destruc- 
tive of  the  independence  of  the  judiciary; 
4ind  an  earnest  protest  much  in  this  language 
was  presented  to  the  general  assembly  and 
-spread  upon  its  minutes  when  the  proceed- 
ings were  pending.  But  it  is  plain  that,  if 
the  removal  resolutions  are  authorized  by 
the  letter  of  the  Constitution,  they  cannot 
violate  that  instrument.  The  question  as  to 
whether  they  are  subversive  of  the  funda- 
mental principles  of  our  government  and 
destructive  of  the  independence  of  the  judici- 
ary are  questions  proper  to  be  addressed  to 
the  convention  that  framed  the  Constitution, 
and  to  the  legislature  that  passed  the  resolu- 
tion, but  they  are  not  questions  for  this 
court  when  the  provision  is  plain  and  unam- 
biguous. Arguments  which  might  have  been 
weighty  and  conclusive  before  those  bodies 
are  out  of  place  in  this  court.  The  question 
for  this  court  is,  Is  there  such  a  provision, 
and  what  does  it  mean?  When  that  is  an- 
swered it  must  control  this  court,  no  matter 
what  views  it  may  entertain  of  the  conse- 
quences. If  the  power  of  removal  exists, 
this  court  cannot  ignore  it,  nor  refuse  to 
recognize  it,  even  if  it  be  deemed  hurtful  or 
dangerous.  It  is  difficult,  in  debating  this 
question,  to  keep  out  of  view  considerations 
of  public  policy  and  welfare,  and  confine  our- 
selves strictly  to  the  point  proper  for  us  to 
consider ;  and  that  is  the  existence  and  scope 
of  the  power,  without  regard  to  the  results 
of  its  exercise.  As  individuals  the  members 
of  this  court  may  entertain  their  own  con- 
victions of  the  wisdom  of  such  power,  but  as 
a  court  we  must  lay  aside  such  convictions 
and  simply  inquire,  Does  the  power  exist, 
and  what  is  its  scope?  I  am  not  able  to  see 
that  the  legislature  intended  to  limit  the 
removal  resolutions  to  causes  personal  to  the 
official.  To  BO  hold,  one  must  read  into  the 
Constitution  a  provision  that  not  only  does 
not  appear  in  itfbut  one  that  after  the  most 
persistent  and  determined  struggle  the  con- 
vention refused  to  incorporate  in  it. 
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In  the  case  of  State  r.  Campbell,  which  we 
have  already  commented  upon,  the  learned 
judge  who  dissented  in  that  as  well  as  the 
HaUey  Case  expressed  the  opinion  that  un- 
der the  clause  of  the  Constitution  we  are  now 
considering  the  legifilature  -mights-,  remove 
any  judicial  officer  for  any  cause  or  upon  any 
ground  which  in  its  wisdom  was  sufficient 
and  proper,  and  the  power  and  discretion 
were  unlimited.  He  stated  that  it  was  with- 
^|OUt  question  the  object  of  the  legislature  in 
that  case  to  rid  the  state  of  a  useless  officer 
in  the  interest  of  economy,  and  that  there 
were  no  reasons  personal  to  the  judge  for 
his  removal,  and  hence  the  legislature  diould 
have  proceeded  under  this  removal  clause  of 
the  Constitution,  instead  of  by  the  circuit- 
ous way  of  having  the  court  abolish,  and 
said:  "On  this  aspect  of  the  case,  the  Con- 
stitution has  left  nothing  to  inference  or  de- 
duction.'' The  language  of  the  clause  in- 
cludes all  possible  causes  of  removal  known 
to  the  Constitution,  and  all  conceivable 
causes  for  which  a  judge  or  chancellor  may  be 
removed  from  his  office.  It  appears  to  me  an 
anomaly  to  hold  that  the  lejgislature,  for 
economic  reasons,  may  remove  a  judge  by 
abolishing  his  court,  but  cannot  upon  the 
same  grounds  remove  him  by  resolution. 

It  is  said  in  argument  that  since  the 
clause  in  the  Constitution  provides  notice  to 
the  officer,  and  that  he  be  informed  of  the 
grounds  of  removal,  such  removal  can  be  had 
only  for  reasons  personal  to  the  judge,  after 
a  formal  trial  and  an  opportunity  to  be 
heard,  and  an  actual  hearing  by  the  official 
to  be  affected;  and  it  is  said  that  the  Con- 
stitution did  not  contemplate  such  a  farce 
as  notice  to  an  officer  of  proceedings,  with- 
out giving  him  the  fullest  opportunity  to  de- 
fend against  it  on  every  available  ground. 
Upon  this  feature  of  the  case  it  will  be  noted 
that  the  resolutions  of  removal  recite  that 
they  were  passed  after  hearing  and  due  con- 
sideration. The  Constitution  does  not  pre- 
scribe in  what  manner  such  hearing  may  be 
had,  or  how  formal  the  trial  shall  be.  It 
will  also  be  noted  that  the  resolutions  recite 
that  the  office  of  the  official  has  become  use- 
less and  been  abolished.  This  is  an  official 
declaration  by  the  legislature  of  the  exist- 
ence of  such  cause,  and  must  be  conclusive. 
If  we  look  to  the  journals  of  the  general  as- 
sembly, we  find  that  an  opportunity  was 
given  to  each  official  to  be  heard  before  the 
removal  body  upon  the  resolutions,  both  by 
himself  and  his  counsel ;  that  they  appeared 
in  person  or  by  attorney  and  defended;  that 
no  further  time  was  asked.  It  is  said,  how- 
ever, that  the  officials  were  not  given  the 
privilege  of  examining  witnesses  to  show 
that  the  causes  of  removal  did  not  exist.  It 
appears,  however,  that  the  facts  which 
caused  the  removal  were  not  of  such  nature 
as  required  examination  of  witnesses  or  pro- 
duction of  records.  The  causes  of  removal 
were  of  a  character  known  to  all,  as  matters 
of  public  concern,  and  were  peculiarly  within 
the  knowledge  of  the  legislators  themselves, 
and  all  information  they  did  not  have  they 
have  obtained  by  means  of  a  committee  of  in- 
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▼estigatioii.  It  is  admitted  by  the  majority 
that,  if  the  removal  oould  be  had  for  econom- 
ical reaaona,  then  no  evidence  or  trial  was 
necessajry.  We  may  concede,  therefore,  that, 
■as  against  many  causes  of  removal  personal 
to  the  officer,  the  official  might  defend  by 
showing  facts,  but  they  are  cases  where  the 
facts  are  in  the  keeping  of  the  official,  ajid 
not  of  the  legislature.  As,  for  example,  if 
physical  infirmity  or  mental  weakness  or  ab- 
sence from  his  district,  or  other  cause  of  this 
character,  were  the  ground  or  cause  of  re- 
moval, being  a  matter  personal  to  the  judge, 
the  official  may  furnish  evidence  not  accessi- 
ble to  legislators  generally,  and  no  doubt 
such  evidence  would  be  allowed  to  be  pro- 
-duced;  but  when  the  facts  are  matters  of 
public  knowledge,  about  which  the  members 
-could  find  no  witnesses  better  qualified  than 
they  are  themselves  to  speak,  and  which  are 
not  personal  to  the  officer,  it  would  be  folly 
to  take  a  mass  of  evidence  that  could  at  last 
be  of  no  avail.  But,  so  far  as  this  case  goes, 
the  fullest  and  fairest  investigation  was  had, 
«nd  an  opportunity  was  afforded  the  official 
to  be  heard;  and  in  such  case  as  this  the  ac- 
tion of  the  legislature  must  be  accepted  as 
<x>nclusive,  and  cannot  be  inquired  into. 

It  is  said  that  there  is  a  discrepancy  be- 
tween the  causes  stated  in  the  notices  and  in 
the  resolutions  removing  the  judges.  This 
we  consider  a  matter  of  no  importance.  We 
may  concede  that  the  judge  can  only  be  re- 
moved for  the  reasons  stated  in  the  notice, 
and  still  the  objection  is  not  well  founded, 
and  the  discrepancy  is  immaterial.  The 
substance  of  the  reasons  stated  in  the  notice 
and  the^ reasons  stated  in  the  removal  resolu- 
tion are  the  same,  to  wit,  that  there  is  not 
sufficient  business  to  require  the  retention  in 
office  of  the  official,  and  that  it  is  necessary 
for  the  welfare  of  the  state  to  abolish  the  of- 
fice and  remove  the  officer,  in  the  interest 
of  public  economy.  The  resolutions  of  re- 
moval set  out  reasons  as  grounds  for  remov- 
al, which  were,  in  effect,  a  legislative  adjudi- 
cation that  such  facts  exist^,  and  add  that 
the  court  has  been  abolished, — a  fact  which 
had  not  transpired  when  the  notice  was  giv- 
«n,  and  which  was  merely  supplemental  ac- 
tion by  the  legislature  in  pursuance  of  the 
previous  adjudication.  The  fact  that  the  of- 
fice had  since  the  notice  been  abolished  may 
be  treated  as  immaterial  surplusage,  the  im- 
portant fact  being  that  there  was  no  longer 
any  necessity  for  either  office  or  officer. 

It  is  said  this  is  a  dangerous  power  to 
lodge  in  the  discretion  of  the  general  assem- 
bly. Grant  it.  Still,  the  framers  of  our 
Constitution,  with  the  light  of  experience 
and  the  lessons  of  history  in  their  minds,  so 
lodged  it.  Shall  we  question  their  wisdom? 
So  long  as  the  people  are  to  be  trusted,  and 
they  do  their  auty  in  selecting  representa- 
tives, where  could  it  be  more  safely  lodged? 
It  has  been  a  part  of  our  organic  law  for 
eixty-five  years,  and  we  have  been  cited  to 
no  case  of  its  abuse.  The  purpose  of  the  re- 
moval resolutions  now  under  consideration  is 
the  public  good  and  the  economical  adminis- 
tration of  justice.  No  charge  is  made  of  any 
sinister  purpose  on  the  part  of  the  legisla^ 
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ture  towards  individuals  or  the  public.  It 
is  said  it  is  a  power  that  may  be  used  to 
crush  the  judiciary,  to  break  down  its  inde- 

Sendence,  and  to  stop  the  business  of  the  ju- 
icial  department.  But  the  same  objeift 
may  be  accomplished  by  other  modes  by  the 
legislature,  if  it  shall  decide  to  adopt  revolu- 
tionary methods.  It  may  unjustly  im- 
peach and  thus  remove.  It  may  refuse  to 
paj  salaries  and  expenses,  and  thus  stop  the 
courts.  It  may  refuse  to  provide  for  elec- 
tions. It  may,  in  other  words,  overthrow 
the  government,  because  it  handles  both  the 
sword  and  the  purse.  But,  unless  such 
power  can  be  lodged  in  the  direct  and  imme- 
diate representatives  of  the  people,  it  ought 
not  to  be  lodged  anywhere,  and  ought  not  to 
be  incorporated  into  our  organic  law.  So 
that,  after  all,  these  questions  are  not  for 
this  court,  but  for  the  people;  and  in  placing 
this  control  of  the  judiciary  in  the  hands  of 
the  legislature  the  people  have  drawn  it  as 
near  to  themselves  as  it  is  possible  to  draw 
it  under  our  system  of  government. 

Much  has  been  said,  and  properly  said,  as 
to  the  necessity  for  an  independent  judi- 
ciary. There  is  no  feature  of  our  govern- 
mental system  more  vital  and  important. 
But  the  idea  must  not  be  pushed  too  far, 
and  we  must  remember  that,  with  the  excep- 
tion of  the  supreme  court,  all  courts  exist  as 
a  consequence  of  legislative  action.  The 
number,  powers,  and  jurisdiction,  local  and 
general,  of  the  inferior  courts,  are  all  depend- 
ent upon  the  legislative  provisions ;  the  sala- 
ries of  all  judges,  the  expenses  of  all  courts, 
are  paid  only  in  pursuance  of  legislative  ac- 
tion; and,  in  addition,  the  general  assembly 
is  given  the  power  to  impeach  and  the  power 
to  remove.  The  true  theory  of  the  govern- 
ment is  that  each  department  is  independent 
in  its  sphere.  The  legislature  can  enact 
laws  without  dictation  from  the  judiciary. 
The  latter  can  pass  upon  their  validity  and 
meaning  without  legislative  interference. 
We  oaimot  assume  that  either  will  arbitra- 
rily disregard  the  righ<ts  of  the  other  or 
trench  upon  its  province,  and  any  argument 
based  upon  such  premises  is  unsound  And  un- 
warranted. The  departments  of  the  govern- 
ment should  work  in  harmony,  as  component 
parts  of  one  homogeneous  whole ;  and  if  each 
will  accord  to  the  other  purity  of  motive,  and 
an  earnest  desire  to  enhance  and  conserve 
the  public  welfare,  there  will  be  that  co-oper- 
ation and  singleness  of  purpose  which  will 
redound  to  the  highest  good  of  the  people. 
The  courts  have  the  Constitution  and  the 
statutes  as  charts  to  mark  the  extent  of  their 
authority,  the  legislature  has  the  same  Con- 
stitution as  its  chart.  But  in  respect  to  the 
legislature  the  function  of  the  Constitution 
is  not  to  confer  power  and  jurisdiction,  but 
to  limit  it.  The  argument  that  the  power  to 
abolish  judicial  office  cannot  exist,  because 
it  can  be  abused  to  the  extent  of  destroying 
the  entire  judicial  system,  can  have  no  force 
in  the  construction  of  the  Constitution,  and 
the  possibility  of  abuse  of  power  is  never  a 
valid  argument  against  its  existence.  It  has 
been  properly  said:  "This  is  an  argument 
often  resorted  to,  and  no  argument  is  more 
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fallacious.  It  assumea  that  if  the  power  be 
one  that  the  legislature  might  abuse,  and  in 
its  abuse  subvert  the  other  departments  of 
the  government,  therefore  the  power  does  not 
exist,  whereas  it  is  certainly  true  that  the 
legislature  may,  in  many  modes,  in  the  exer- 
cise of  unquestioned  power,  utterly  ruin  and 
destroy  the  government.  .  .  .  The  rem- 
edy, where  the  legislature  attempts  to  exer- 
cise power  which  it  does  not  possess,  is  in 
the  courts,  but  where  it  simply  abuses  power 
that  it  does  possess  the  remedy  is  with  the 
people."  McFarland,  J.,  in  State  ex  rel. 
Halaey    ▼.  Qaine8,  2  Lea,  322,  323. 

The  causes  assigned  in  these  resolutions 
for  the  removal  of  the  judge  and  attorneys 
are  entitled  to  the  highest  consideration, 
and,  if  any  causes  not  personal  to  the  officer 
involved  can  be  sufficient,  these  reasons  of 
public  policy  and  public  economy  must  be  so 
regarded.  It  is  not  necessary  in  this  case, 
therefore,  to  consider  the  question  whether 
the  legislature  may  arbitrarily  remove  such 
an  officer,  whether  for  political  or  personal 
reasons,  or  because  a  particular  judge  may 
have  ruled  contrary  to  its  ideas  of  law  and 
right.  No  such  case  is  presented  in  this  rec- 
ord. It  is  intimated  in  the  Campbell  and 
Halsey  Cases  that  «>  removal  with  a  sinister 
design  upon  the  part  of  the  legislature 
would  not  be  allowed.  It  is  not  necessary  to 
consider  this  proposition,  as  it  does  not  arise 
in  this  case.  Whether  the  court  can  revise 
the  action  of  the  legislature  in  any  case  of 
removal,  and  question  its  authority  to  act 
upon  the  cause  made  the  basis  of  such  remov- 
al, is  a  grave  question,  of  much  difficulty  and 
delicacy.  The  legislature  could  act  arbitra- 
rily quite  as  readily  for  personal  as  for 
causes  of  a  public  nature,  and  would  more 
likely  do  so  for  personal  causes  than  for 
those  of  a  public  or  general  nature.  The 
danger  of  arbitrary  and  unwarranted  action 
is  not  avoided  by  confining  the  causes  of  re- 
moval to  personal  causes.  Perhaps  the  true 
rule  may  be  stated  thus:  In  all  impeach- 
ment and  removal  proceedings  before  the 
general  assembly,  if  the  causes  for  which  re- 
moval or  impeachment  are  had  are  such  as 
are  authorized  by  the  Constitution^  and  the 
methods  pursued  in  the  proceedings  are  not 
contrary  to  those  prescribed  by  the  Constitu- 
tion, the  action  of  the  legislature  is  final,  and 
cannot  be  questioned  by  this  court,  if,  how- 
ever, the  legislature  should  attempt  to  im- 
peach or  remove  for  a  cause  not  warranted 
by  the  Constitution,  or  should  pursue 
methods  contrary  to  those  prescribed  by  the 
Constitution,  this  court  would  have  the  pow- 
er to  declare  such  proceedings  void  for  want 
of  power  and  authority  in  the  legislature. 
If,  for  instance,  the  legislature  should  at- 
tempt to  impeach  or  remove  an  officer  for 
political  reasons,  so  specified  and  expressed, 
this  court  could  declare  such  action  uncon- 
stitutional and  void.  I  do  not  contend  that 
the  power. of  removal  is  unlimited  and  can- 
not be  in  any  event  revised  or  questioned  by 
this  court. 

It  is  urged  that  this  power  of  removal  is 
not  contained  in  the  Constitution  of  the 
United  States,  nor  in  the  Federal  system, 
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nor  in  the  English  system  of  courts.  This  is 
true.  The  Federal  system,  as  well  as  the 
English  system,  provides  for  a  tenure  during 
good  behavior.  The  history  of  judicial  ten- 
ures is  not  without  its  lesson.  In  England, 
prior  to  the  reign  of  James  II.,  judges  held 
their  offices  at  the  pleasure  of  the  Crown. 
This  power  lodged  in  the  Crown  waa  abused 
to  such  an  extent  that  judge  after  judge  was 
removed,  until  the  bench  became  a  mere  tool 
of  the  Crown.  Its  abuse  was  one  of  the 
causes  of  the  English  revolution,  and  in  the 
bill  of  rights  following  it  the  permanency  of 
judicial  tenure  was  first  secured,  and  it  was 
confirmed  by  the  statute  of  13  Wm.  III.,  pro- 
viding for  a  judicial  tenure  during  good  be- 
havior, and  prohibiting  removals  except  up- 
on the  address  of  both  houses  of  Parliament. 
Afterwards  by  statute  in  the  reign  of  George 
III.,  this  tenure  was  made  to  extend  beyond 
the  demise  of  the  King,,  and  full  salaries 
were  provided  for  judges  during  their  con- 
tinuance in  office.  The  power  of  arbitrary 
removal  of  judges  by  the  Crown  was  also  one 
of  the  reasons  embodied  in  our  Declaration 
of  Independence  for  throwing  oflf  the  English 
yoke.  In  the  light  of  these  historical  events, 
the  Federal  Constitution  of  1787  was 
framed,  and  judges,  both  supreme  and  infe- 
rior, were  given  life  tenures  of  office,  with 
fixed  compensation,  not  to  be  diminished 
during  their  continuance  in  office.  This  sys- 
tem of  Federal  judgeships  and  tenure  is  still 
in  force;  and,  whatever  may  foe  said  by 
bench  and  bar  in  its  praise,  the  people,  it 
may  be  safely  asserted,  are  not  enamored  of 
the  system,  and  would  gladly  change  it.  It 
was  strongly  commended  by  the  statesmen 
of  the  Revolutionary  period,  and  by  the  law 
writers,  such  as  Story,  Kent,  and  Marshall, 
of  a  little  later  date.  It  was  followed  by 
eaoh  and  every  one  of  the  thirteen  original 
states,  and  by  others  that  came  into  the 
Union  soon  after  its  formation.  It  was 
adopted  in  Tennessee,  and  under  our  first 
Constitution  of  1796  judges  held  for  life, 
with  fixed  salaries.  But  the  pendulum  has 
swung  back  in  the  opposite  direction,  and  it 
is  a  significant  fact  that  there  are  only  three 
state  Constitutions  in  existence  to-day  that 
provide  for  a  life  tenure  of  judges.  It  was 
upon  this  feature  of  a  life  tenure  for  judges 
that  Story  and  Marshall  and  Tucker  and 
others  wrote  so  eloquently,  and  not  upon  any 
power  of  removal ;  but  their  views  have  not 
prevailed,  for  in  the  great  majority  of  the 
states  the  term  is  fixed  at  six  years.  We 
speak  of  these  historical  facts  as  tending 
simply  to  show  the  trend  of  public  opinion 
upon  the  subject  of  judicial  tenures.  The 
history  of  judicial  tenure  in  Tennessee  is 
even  more  suggestive.  By  the  Constitution 
of  1796  judges  were  appointed  and  held  for 
life,  with  fixed  salary,  and  without  power 
of  removal.  By  the  Constitution  of  1834 
they  were  still  appointed,  but  for  only  a 
term  of  eight  years,  and  subject  to  removal. 
By  the  amendment  of  1853  they  were  made 
elective  by  the  people,  but  the  tenure  of  of- 
fice remained  the  same,  and  the  power  of 
removal  was  continued,  but  slightly  modified. 
It  has  thus  been  clearly  manifested  that  the 
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people  inteoded  to  draw  the  judges  elose  to 
themselves,  and  through  their  representa- 
tives, as  well  as  directly  by  election  every 
eight  years,  exercise  some  control  over  them. 
This  is  the  system  now  in  force  under  the 
Constitution  of  1870.  For  the  reasons  here- 
in stated,  I  am  constrained  to  believe  that 
the  acts  and  resolutions  are  all  valid  and 
constitutional. 

SnodsraM,  Ch.  J.,  dissenting: 
This  case  was  instituted  in  the  circuit 
court  of  Shelby  county,  under  the  statutes 
authorizing  such  proceeding'  (Shannon's 
Code,  b§  5165,  5187),  to  restrain  defendant 
from  exercising  the  functions  of  the  office  of 
chancellor  of  part  2  of  the  chancery  court 
of  said  county.  By  bill  and  amended  bill 
two  questions^  were  made:  First,  that  the 
court  had  been  abolished  by  an  act  of  the 
legislature  passed  25th  February,  1899,  ap- 
proved 27th  February,  and  defendant's  term 
of  service  as  judge  thereby  ended;  and,  sec- 
ond, that  defendant  had  been  removed  from 
office  by  a  joint  resolution  of  the  house  of 
representatives  and  the  senate  adopted  April 
20,  1899,  and  approved  on  the  21st.  Answer 
was  filed  denying  the  constitutional  validity 
of  both  act  and  resolution.  The  circuit 
Judge  (L.  H.  Estes)  heard  the  case  on  the  is- 
>ue  thus  presented,  and  decided  against  de- 
fendant, enjoining  him  from  exercising  the 
functions  and  powers  of  chancellor,  and  de- 
fendant appealed  and  assigned  errors. 

It  is  obvious  that  the  judgment  is  incor- 
rect if  both  propositions  of  defendant  are 
f!>uccessful]y  maintained,  and  correct  if  he 
fails  in  either;  for,  if  the  court  is  legally 
abolished,  he  could  not  continue  to  hold  it, 
whether  he  did  or  did  not  cease  to  be  a  judge, 
and  if  he  has  been,  under  the  resolution, 
legally  removed  from  office,  he  could  not  hold 
the  court,  though  it  did  not  cease  to  be  a 
court  by  virtue  of  the  abolishing  act.  It  is 
necessary  therefore  to  consider  and  deter- 
mine both  questions.  Before  doing  so,  how- 
ever, it  is  proper  to  determine  one  or  two 
questions,  and  suggest  certain  consequences 
necessarily  deducible;  and,  first,  whether 
the  officer  can  exist  when  the  office  is  legally 
destroyed.  We  think  that  this  question  is 
not  susceptible  of  debate.  It  would  be  an 
unintelligible  jargon  to  employ  words  to  ex- 
press how  an  official  existence  was  con- 
tinued, when  the  office — the  thing  which  was 
constituted  only  as  a  place  and  reason  for 
such  existence — was  extinct.  From  this  a 
consequence  is  deducible  that  in  one  aspect 
might  make  the  consideration  of  the  legisla- 
tive resolution  unimportant  or  irrelevant. 
If  the  act  in  controversy  was  constitutional- 
ly passed  when  approved  on  the  27th  of 
February,  defendant  Thornton  was  no  longer 
judge,  and  the  legislature  had  no  authority 
whatever  to  proceed  against  him  for  removal 
in  any  way;  whether  that  taken  was  correct 
in  form  or  substance  being  wholly  imma- 
terial, for  it  will  be  remembered  that  the 
resolution  was  adopted  on  the  20th  of  April, 
after  the  act  abolishing  the  court  had  taken 
effect,  which  by  its  express  terms  (not  here- 
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tofore  stated)  was  "from  and  after  the  first 
Monday  in  April,  1899."  Another  obvious 
conclusion  is  that,  if  the  power  to  remove  a 
judge  when  the  office  had  not  been  legally 
abolished  is  exercised,  the  effect  of  it  would 
only  be  to  get  rid  of  the  particular  incum- 
bent; for,  the  office  remaining,  the  governor 
would  have  to  fill  the  vacancy,  and  no  pur- 
pose, even  of  economy,  could  be  subserved. 
In  order,  therefore,  that  the  resolution  could 
have  any  force  or  effect,  it  is  essential  to  es- 
tablish the  invalidity  of  the  act;  and  the 
legislative  resolution  first  adopted,  and 
which  was  to  be,  and  was  in  fact,  served  as 
notice  upon  the  defendant,  did  assume  (not 
merely  as  it  would  be  held  by  implication  to 
do,  when  it  proposed  a  removal  from  office, 
that  the  office  existed)  in  express  words 
that  the  office  was  then  existing.  This  reso- 
lution was  adopted  on  April  7th,  four  days 
after  the  act,  if  it  took  effect  at  all,  had 
taken  effect. 

The  resolution  which  was  the  first  in  the 
series  leading  to  final  removal  is  as  follows: 

House  Journal  Resolution  No.  105. 
Whereas,  the  public  welfare  requiring  the 
removal  from  office  of  the  following  named 
officials,  to  wit,  Lee  Thornton,  chancellor  ol 
part  2  of  the  chancery  court  of  Shelby 
county,  Tennessee;  and  whereas,  such  neces- 
sity for  the  removal  from  office  of  the  afore- 
said official  arises  from  the  reasons  and 
causes  that  there  is  not  sufficient  business  to 
require  or  justify  the  retention  in  office  of 
said  official ;  and  whereas,  it  is  necessary  for 
the  welfare  of  the  state  that  the  judicial  cir- 
cuits and  chancery  divisions  of  the  state 
should  be  redistricted,  and  the  aforenamed 
official  removed  from  office,  to  the  end  that 
the  said  circuits  and  divisions  may  be  proper- 
ly redistricted,  and  the  public  welfare  sub- 
served; and  whereas,  there  no  longer  exists 
in  the  state  any  reason  or  necessity  for  the 
services  of  said  official,  or  the  continuance 
in  office  of  said  official,  or  the  further  contin- 
uance in  existence  of  his  said  office,  as  now 
existing,  and  the  public  requires  a  reduction 
in  the  number  of  circuit  judges  and  chancel- 
lors and  attorneys  general  in  the  state,  to  the 
end  that  a  reduction  may  be  had  in  the  ju- 
dicial expenses  of  the  state,  and  for  the  pro- 
motion of  economy  in  the  administration  of 
public  justice,  and,  testifying  to  and  empha- 
sizing the  eminent  abilities,  fidelity,  purity, 
and  faithfulness  of  the  above-named  official 
in  private  and  public  life:  Therefore,  be  it 
resolved  by  the  house  of  representatives  of 
the  state  of  Tennessee,  the  senate  concur- 
ring: First.  That  the  clerk  of  the  house  and 
senate,  each,  at  once  make,  issue,  and  deliver 
to  the  sergeants  at  arms  of  the  respective 
houses  correct  copies  hereof  for  service  upon 
the  alorcsaid  official,  duly  certified  by  such 
clerk.  Second.  That  the  said  sergeants  at 
arms  are  hereby  authorized  and  directed  to 
proceed  at  once  to  deliver  to  said  official  one 
of  said  copies,  and,  to  carry  into  effect  and 
execute  this  resolution,  each  of  such  ser- 
geants at  arms  is  authorized  to  appoint  a 
sufficient  number  of  deputies  speedily  to  exe- 
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cute  this  order.  Such  sergeant  at  arms  or  | 
his  deputy  will  make  return  of  the  time  at 
which  he  delivers  such  copy  to  the  said  offi- 
cial. Third.  That,  in  pursuance  of  and  in 
accordance  with  the  provisions  of  section 
6  of  article  6  of  the  Constitution  of  the  state 
of  Tennessee,  the  house  of  representatives 
and  senate  proceed,  as  therein  authorized,  on 
the  eleventh  day  after  the  service  of  copy  of 
this  resolution  upon  such  official,  to  remove 
said  official  from  the  office  held  by  him  as 
judge  of  said  court  for  the  state  of  Tennes- 
see; to  this  end,  and  for  this  purpose,  that 
the  proceedings  be  had  and  continued  from 
day  to  day  until  finally  and  fully  acted  upon 
and  disposed  of  in  accordance  with  the  afore- 
said provisions  of  the  Constitution.  Fourth. 
That  the  service  of  a  copy  of  this  resolution 
on  such  official  shall  be  service  of  notice  as 
required  in  the  aforesaid  section,  and  that 
the  removal  from  office  shall  be  for  the  causes 
stated  herein. 

Adopted  April  7,  1890. 
Joseph  W.  Byrnes,  Speaker  of  the 

6ouse  of  Representatives. 
Seid  Waddell,  Speaker  of  the  Senate. 

Approved  April  7,  1899. 

Benton  McMillin,  Governor. 

•  It  has  already  been  observed,  and  as  is 
therein  recited,  that  this  was  to  serve  as  no- 
tice of  the  "causes  of  removal"  contemplated 
by  the  Constitution;  and  it  will  have  been 
seen  that  it  not  only  does  not  recite  or  give 
nouce  of  such  "cause"  (that  is,  that  his  of- 
fice had  been  abolished),  but  it,  among  other 
things,  recites  that  it  "is  necessary  that  the 
judicial  circuits  and  chancery  divisions  ol 
the  state  should  be  redistricted/'  etc.,  and 
that  "there  no  longer  exists  any  reason  or 
necessity  for  the  services  of  said  official,  or 
the  continuance  in  office  of  said  offici|iI,  or 
the  continuance  in  existence  of  his  said  of- 
fice as  now  existing,"  and  that  on  the 
eleventh  day  after  the  service  of  a  copy  of 
this  resolution  upon  such  official  the  two 
houses  will  proceed  "to  remove  said  official 
from  the  office  held  by  him  as  judge  of  said 
court."  This  resolution  also  provided  that 
the  removal  shall  be  for  the  causes  stated 
herein.  It  was  followed  by  another  giving 
brief  time  for  all  judges  and  all  attorneys 
general  proceeded  against  to  be  heard,  but 
this  it  is  not  necessary  to  copy. 

When  the  final  resolution  of  removal  came 
to  be  adopted,  it  was  inserted  among  other 
"causes  of  removal"  that  the  court  had  been 
theretofore  abolished.  That  resolution  is  as 
follows : 

Number  56. 
Whereas,  the  public  welfare  requires  the 
removal  from  office  of  the  following  named 
official,  to  wit,  Lee  Thornton,  chancellor  of 
part  2  of  the  chancery  court  of  Shelby 
county,  Tennessee;  and  whereas,  such  neces- 
sity for  removal  from  office  of  the  aforesaid 
official  arises  from  the  reasons  and  causes 
that  there  is  not  sufficent  business  to  requrre 
or  justify  the  retention  in  office  of  said  of- 
ficial; and  whereas,  it  is  necessary  for  the 
welfare  of  the  state  that  the  judicial  circuits 
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and  chancery  divisions  of  the  state  should 
be  redistricted,  and  the  aforenamed  official 
removed  from  office,  to  the  end  that  the  said 
circuits  and  divisions  may  be  properly  re- 
arranged and  redistricted,  and  the  public 
welfare  subserved;  and  whereas,  there  no 
longer  exists  in  the  state  any  reason  or  ne- 
cessity for  the  service  of  the  said  official,  or 
the  continuance  in  office  of  said  official,  or 
the  furtlier  continuance  in  existence  of  said 
office  as  now  existing,  and  the  public  welfare- 
requiring  a  reduction  in  the  number  of  cir- 
cuit judges,  chancellors,  and  attorneys  gen- 
eral in  this  state,  to  the  end  that  a  reduction 
may  be  had  in  the  judicial  expense  of  the 
state,  for  the  promotion  of  economy  in  the- 
administration  of  public  justice,  and  to  this 
ena  the  present  general  assembly  by  appro- 
priate legislation  has  abolished  the  court  of 
which  the  aforenamed  official  vas  the  chan- 
cellor, thus  making  it  unnecessary  that  he 
should  longer  remain  on  the  pay  roll  of  the 
state,  and  testifying  to  and  emphasizing  the 
eminent  ability,  fideHty,  purity,  and  faith- 
fulness of  the  above-named  official  in  pri- 
vate and  public  life,  and  it  appearing  that  no- 
tice has  been  given  to  the  aforesaid  Lee 
Thornton,  chancellor  of  part  2  of  the  chan- 
cery court  of  Shelby  county,  accompanied 
with  a  statement  of  the  causes  for  his  re- 
moval from  office,  as  provided  and  contem- 
plated in  section  6  of  article  VI.  of  the  Con- 
stitution of  the  state  of  Tennessee,  after 
hearing  and  due  consideration  hereof :  There- 
fore, be  it  resolved  by  the  senate  of  the  state 
of  Tennessee,  tne  house  of  representatives- 
concurring,  that  aforesaid  Lee  Thornton  be, 
and  is  hereby,  removed  from  the  office  of 
chancellor  of  part  2  of  the  chancery  court  of 
Shelby  county  as  aforesaid,  for  the  cause* 
mentioned  and  set  forth  hereinbefore. 

Adopted  April  20,  1899. 

Seid  Waddell,  Speaker  of  the  Senate. 
Joseph  W.  Byrnes,  Speaker  of  the 

House  of  Representatives. 

Approved  April  21,  1899. 

Benton  McMillin,  Governor. 

It  is  clear,  therefore,  that  while  the  legis- 
lature could  only  remove  if  in  office,  and  that 
it  so  recognized  the  scope  of  its  power,  and 
did  assume  in  the  notice  given  that  the  office 
yet  existed  notwithstanding  the  act,  and 
that  in  the  final  resolution  it  inserted  this 
cause  of  removal  (that  is,  the  former  aboli- 
tion of  the  office,  as  a  cause  which  was  not 
specified  in  the  notice  given),  and  left  it 
open  to  the  objection  that  detendant  was  or 
may  have  been  removed  for  a  cause  of  which 
he  was  not  notified  or  had  a  hearing,  yet  this 
is  only  noticed  by  way  of  enforcing  and  il- 
lustrating other  observations  yet  to  be  made 
upon  the  resolution  itself,  because;  in  the 
view  we  take  of  it,  the  whole  matter  is  im- 
material; for,  treating  the  office  as  not 
abolished,  we  are  of  opinion  that  the  at- 
tempted removal  is  utterly  void,  for  the 
clearest  constitutional  reasons,  embodied  in 
the  plain  terms  and  necessary  implication* 
of  the  constitutional  clauses  bearing  on  that 
subject. 
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Waiving  the  question  of  the  form  of  these 
proceedings  (a  joint  resolution  notifying  de- 
fendant that  he  was  to  be  removed,  as  an  al- 
ready determined  fact,  and  reciting  in  the 
resolution  fixing  a  time  for  his  appearing 
that  they  would  then  "proceed  to  remove 
him/'  and  a  final  removal  by  joint  resolution 
of  the  ordinary  character,  but  of  requisite 
majority,  adopted  by  the  two  houses  and  ap- 
proved by  the  governor,  when  the  Constitu- 
tion makes  no  mention  of  a  resolution  for 
such  purpose,  or  any  action  at  all  by  the  gov- 
ernor, but  contemplates  some  sort  of  an  ac- 
cusation by  or  before  the  legislature,  and  a 
proceeding  by  it  on  a  trial,  and  a  recorded 
vote  of  necessary  majority  of  the  members 
of  each  house  for  and  against  the  judge), 
and,  for  the  purposes  of  the  argument,  treat- 
ing this  as  a  method  by  which  the  resiilt  con- 
templated by  the  Constitution  could  be 
reached,  we  proceed  to  inquire  if,  in  its  sub- 
stance, it  is  a  constitutional  result. 

The  constitutional  provisions  bearing  on 
the  question  are  as  follows:  After  making 
provision  for  the  impeachment  of  judges  for 
the  "commission  of  crime  in  their  official  ca- 
pacities" (art.  5,  9  4),  it  then  proceeds  to 
provide  for  another  form  of  removal  from  of- 
fice. It  declares  that  "judges  and  attorneys 
for  the  state  may  be  removed  from  office  by 
a  concurrent  vote  of  both  houses  of  the  gen- 
eral assembly,  each  house  voting  separately; 
but  two  thirds  of  the  members  to  which  each 
house  may  be  entitled  must  concur  in  surh 
vote.  The  vete  shall  be  determined  by  ayes 
and  noes,  and  the  names  of  the  members  vot* 
ing  for  or  against  the  judge  or  attorney  for 
the  state,  together  with  the  cause  or  causes 
of  removal,  shall  be  entered  on  the  journal 
of  each  house  respectively.  The  judge  or  at- 
torney for  the  state  against  whom  the  legis- 
lature may  be  about  to  proceed  shall  receive 
notice  thereof  accompanied  with  a  copy  of 
the  causes  alleged  for  his  removal  at  least 
ten  days  before  the  day  on  which  either  house 
of  the  general  assembly  shall  act  thereupon." 
Article  6,  §  G.  It  would  seem  clear  from  the 
express  terms  of  this  section  that  no  general 
power  was  vested  in  the  legislature  to  remove 
these  officials  whenever  it  appeared  desirable 
to  them,  or  for  whatever  reason  they  assumed 
proper;  for  in  that  event  the  requirement 
that  "cause**  or  "causes  "  of  removal  should 
be  entered  on  the  journals  of  each  house,  and 
an  official  proceeded  against  should  have  at 
least  ten  days'  notice  of  the  proceedings  and 
of  the  causes  of  removal  alleged,  before 
either  house  could  act  thereon,  would  be  nu- 
gatory. If  it  was  intended  to  vest  in  the  gen- 
eral assembly  the  power  to  remove  "for  the 
general  welfare,"  or  "to  subserve  the  publio 
good,"  or  "to  promote  economy  in  the  admin- 
istration of  justice,"  or  "to  exercise  the  pow* 
er  of  redistricting  the  state,"  surely  it  would 
not  have  been  accompanied  with  the  require- 
ment  that  any  such  official  included  in  the 
provision  should  have  notice  of  such  "rea- 
sons" for  removal,  or  that  such  notice 
should,  by  at  least  ten  days,  precede  the  au- 
thority of  the  legislature  to  act  in  the  prem- 
ises. These  are  matters  of  general  public 
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concern,  with  which  the  officer  has  no  mor» 
to  do  than  any  other  citizen.  They  are  ad< 
dressed  alone  to  legislative  consideration  and 
discretion.  What  answer  could  any  official 
make  to  such  an  assumption  of  the  legisla- 
ture,— ^not  to  a  charge  against  him,  but  the 
recital  of  a  public  necessity  or  desirability 
for  the  vacation  of  his  place?  Why  give 
him  notice  and  timely  notice  of  a  proceeding 
against  him,  for  reply,  when  in  the  very  na- 
ture of  thiuKS  there  can  be  no  reply.  He 
cannot  say,  "I  deny  your  right  to  determine 
what  the  public  welfare  requires."  He  can- 
not say,  "You  cannot  judge  what  is  promo- 
tive of  the-  public  good  and  economy  in  the 
public  service,  or  whether  the  state  needs  re- 
districting."  These  are  all  suggestions 
made  to  him,  and  made,  not  only  with  the 
knowledge  that  they  are  not  issues  tendered 
which  he  can  accept,  and  on  which  he  can 
make  a  contest,  but  they  are  the  recital  of 
assumed  conditions,  not  susceptible  of  out- 
side contest,  because  addressed  alone  to  th(» 
wisdom  and  discretion  of  the  legislature. 
And  the  legislature  did  not  do  its  intelligence 
the  injustice  to  pretend  to  think  differently 
on  this  subject,  for  it  did  not  invite  the  offi- 
cial to  contest  them.  It  assumed,  and  as- 
sured him  in  the  notice  that  they  were  set- 
tled, and  that  he  was  merely  notified  that  he^^ 
because  of  their  existence,  would  be  removed, 
lie  was  not  invited  to  a  trial,  or  to  take  is- 
sue on  a  "cause"  of  removal  averred  against 
him  in  a  proceeding  instituted  for  cause,  and 
which  he  might  show  did  not  exist.  He  wa'> 
merely  notified  that  certain  "reasons"  for  his 
removal  existed,  in  the  judgment  of  the  leg- 
islature, which  alone  could  determine,  not 
on  evidence,  necessarily,  but  as  the  legal 
representatives  of  the  people,  vested  with 
power  to  entertain  and  determine  them  aa 
matters  of  pure  discretion.  So  that  it  comes 
to  this:  Either  the  two  houses  of  the  gen- 
eral assembly  have,  upon  the  requisite  two- 
thirds  vote,  the  power  of  removal  without 
cause,  and  at  their  unlimited  discretion,  ov 
they  have  no  such  power,  however  they  at- 
tempt to  exercise  it,  and  their  action  is  open* 
to  objection  whenever  and  wherever  the  right 
of  the  official  is  taken  away  without  cause, 
personal  to  himself.  But  here  it  is  urged 
that  granting  there  must  be  cause  personal 
to  the  oflicial,  such  as  unfitness,  incapacity, 
neglect  of  duty,  or  want  of  moral  character, 
or  immoral  conduct,  or  other  causes  justify- 
ing removal,  and  which  can  be  charged 
against  him,  and  on  which  charge  he  can  take 
issue  and  ofler  evidence,  still  the  legislature 
is  the  final  judge  of  what  the  cause  or  causea 
are,  and  that  they  have  settled  it  in  this  case. 
This  being  so,  it  is  argued,  even  though  they 
were  wrong  there  is  no  remedy.  This  spe- 
cious and  plausible  argument  is  wholly  un- 
sound. If  a  "cause  of  removal."  like  a  cause 
of  impeachment,  had  been  presented  and  tried 
and  determined  by  the  legislature,  though 
erroneously,  its  action  would  have  been  final. 
But  before  it  can  become  so  there  must  be  a 
proceeding  such  as  is  contemplated  in  the 
Constitution.  There  must  be  an  issuable 
averment  of  a  bona  fide  cause  of  removal^ 
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which  may  be  traversed,  and  before  the  just 
lepsrative  judges  may  be  Buccessfully  met  or 
established.  Until  this  is  done  there  has 
been  no  legitimate  action  by  the  legislature, 
and  this,  like  all  other  acts,  is  subject  on  this 
ground  to  the  reviewing  control  of  this  court. 
We  come  then  to  the  merit  of  the  argu- 
ment that  "cause  of  removal"  means  any- 
thing the  legislature  may  assume  to  be  such, 
which  is  pressed  with  great  urgency  upon  us. 
We  are  told  that  the  legislature  might  re- 
move because  a  judge,  acting  in  good  faith 
and  with  most  loyal  convictions  of  duty,  had 
decided  or  was  about  to  decide  a  case  a  par- 
ticular way;  and  the  argument  is  enforced 
by  the  illustration  that  if  the  legislature  of 
1S81,  existing  when  this  court  passed  ad- 
versely on  that  act,  had  concluded  that  the 
noted  statute  (called  the  "100  and  3  Act") 
was  about  to  be  declared  unconstitutional,  it 
might  have  resolutod  the  prospectively  of- 
fending judges  of  this  court,  singly  or  as  a 
body,  out  of  office,  under  this  provision  of 
the  Constitution,  or  that  it  might  have  done 
so  afterwards,  if  it  had  been  so  disposed, 
and  thus  have  wreaked  its  vengeance  on  the 
<K)urt  or  any  of  its  members  for  doing  its 
constitutional  duty,  but  adversely  to  the  leg- 
islative will.  The  argument  is  not  strained. 
If  it  be  a  sound  precedent  position  that  the 
legislature  has  unlimited  power  of  removal 
for  any  "reason"  it  treats  as  a  "cause"  of  re- 
moval, it  was  in  its  power  to  have  removed 
that  court  before  that  decision,  and  had  it 
reconstituted  by  an  executive  favorable  to 
the  measure,  and  it  was  in  its  power  to  have 
removed  its  members  after  the  decision  for 
no  other  cause  or  reason  than  that  they  did 
their  duty  as  they  saw  fit,  in  the  fear  of  God, 
and,  as  it  happened,  in  the  favor  of  the  pub- 
lic. The  state  is  much  pressed  for  reasons 
when  it  must  rely  to  sustain  the  legislative 
action  and  uncontrolled  legislative  authority 
over  the  judicial  department  by  argument 
w^hich  leads  to  such  monstrous  conclusions  as 
this.  Instead  of  having  a  sensible  Constitu- 
tion, sustaining  in  all  its  parts,  by  plain 
words  and  necessary  implications,  three  dis- 
tinct, independent  departments,  we  would 
have  one  which  made  the  judicial  so  depend- 
ent and  so  humiliatingly  subservient  that  its 
personal  representation  would  be  in  the  un- 
restrained hands  of  the  legislative  depart- 
ment,— its  overawed  ally  or  its  cringing  de- 
pendent in  every  contest  on  great  questions 
•of  public  interest  or  in  the  wild  outbreaks  of 
public  passion.  The  judges  of  the  several 
courts,  too,  would  be  under  a  far  more  des- 
picable subserviency.  From  term  to  term  of 
the  legislature,  recurring  every  two  years, 
they  would  be  fij^hting  for  existence  against 
the  strife  of  politics,  the  demands,  real  and 
fictitious,  of  economy,  and  the  claim  of  each 
agitator  of  retrenchment  in  the  name  of  re- 
form. They  would  be  forced  to  defend 
against  the  antagonisms  of  local  enemies, 
disappointed  suitors,  and  desperate  victims 
of  their  administration  of  law.  Lives  would 
be  made  intolerable  in  anxieties  and  appre- 
hensions to  the  gofjd  and  the  well-meaning 
men  of  the  inferior  courts,  while  they  would 
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be  made  existem^^es  of  crawling  shame  to  th« 
weak  or  willing  tools  who  yielded  to  such 
domination.  This  is  the  consequence  if  the 
"cause  of  removal"  in  the  Constitution  means 
anything  assumed  to  be  "reason"  for  reraov* 
al  by  the  legislature,  or  if  its  assumption  of 
"reason  of  removal"  as  "cause"  is  not  disput- 
able in  the  courts. 

To  give  the  Constitution  its  plain  meaning, 
no    such  condition   can   result.     No  honest 
judge  can  fear  or  need  fear  legislative  dep- 
rivation of  office  "for  cause."     He  will  give 
no  just  cause,  and  he  can  trust  any  body  of 
legislative  judges   to   shield   him    from    the 
shame  to  itself  of  robbing  him  of  his  rights 
in  a  trial  where  an  issue  must  be  made  as 
to  his  conduct  or  character,  and  where  in 
open  day  the  public  must  see  him  condemned 
and  hear  his  sentence.     But  if  the  Constitu- 
tion be  so  construed  as  to  mean  that  it  is 
all   a  matter  of  legislative  discretion,   and 
how  long  he  shall  exist,  and  for  what  rea- 
sons he  shall  go,  are  questions  for  the  legis- 
lature, as  his  superior,  to  determine,   then 
the  Constitution  is  no  protection  to  him,  and 
a  legislative  act  is  not  objectionable,  though 
it  remove  and  destroy  him,  if  it  may  be  done 
under  the  properly  construed  provisions  of 
the  Constitution.     The  record  iUelf  could  al- 
ways be  made  to  wear  the  appearance  of 
sanctity;  the  proceeding  could  take  on  the 
robe  of  economy  or  the  garb  of  piety,  and 
the  work  be  done  "properly,"  being  done  un- 
der   the    Constitution.       Nevertheless     the 
judge  would  be,  instead  of  a  distinct,  inde- 
pendent servant  of  the  people  by  whom  he 
was  elected    (and  by  all   of  whom   he  was 
elected,  as  the  individual  members  of   the 
other  department  were  not),  an  easily  de- 
stroyed victim  of  legislative  disfavor,  with- 
out independence  in  his  place  or  his  conduct, 
and  without  protection  under  the  Constitu- 
tion and  law  he  was  created  to  construe  and 
sworn  to  enforce.     It  is  said,  however,  that 
the  constitutional  provision  for  removal  is 
not  to  be  for  "specific"  cause,  and  it  is  there- 
fore assumed  to  be  for  "any"  cause  which  the 
legislature  may  elect  to  so  treat,  and,  going 
a  step  further,  that  any  "reason"  the  legisla- 
ture gives  must  be  treated  as"cause,"  if  they 
so  treated  it,  because  the  constitutional  con- 
ventiox}  of  1870  rejected  certain  amendments 
which  were  offered  attempting  to  specify  par- 
ticular "causes"  of  removal  in  the  constitu- 
tional provision,  or  to  require  their  specifi- 
cation by  law;  and  on  this  point  the  jour- 
nal    of    the     constitutional    convention     is 
quoted,  and  likewise  the  argument  (made  in 
this  case  in  the  court  below)  of  a  member  of 
the  constitutional  convention,  and  later  at- 
torney general  of  this  state,  referring  to  the 
journal  of  the  couA'ention,  and  also  to  his 
scrapbook  of  the  daily  papers  showing  more 
to  same  effect.     In  that  argument  it  seems, 
by  reproduction  here,  that  several  eminent  . 
men  yet  living,  who  were  also  members,  had 
views  antagonistic  to  his  of  what  took  place 
in  the  convention  on  that  subject,  and  of  the 
intent  and  purpose  of  the  convention,  as  in- 
dicated by  expression  of  sentiment.     Ail  this 
disagreement  of  recollection  and  controversy 
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as  to  viewfl  are  reproduced  here  in  argument, 
and  much  of  it  printed  in  the  briefs.  It 
only  is  suflieiently  important  aa  evidencing 
the  views  of  good  and  Tiirorthy  men  who  fig- 
ured in  that  great  work  to  justify  its  atate- 
inent.  It  is  really  a  mere  word-playing  now. 
Whoae  memory  aa  to  those  proceedinga  ia 
good  or  bad,  and  with  which  one  time  has 
dealt  moat  hardlv,  ia  of  no  consequence. 
BoUi  from  the  plain  reading  of  the  Conatitu- 
tion  itsdf,  as  well  as  from  the  journal 
and  from  the  newapaper  account  (treating 
it  aa  a  verity) ,  it  appeara  that  "cauae"  of  re- 
moval waa  required, — "cause"  which  muat  be 
specified  to  the  accuaed  or  "proceeded 
againaf  official,  and  to  which  he  muat  have 
ten  daya  to  get  ready,  and  againat  which  he 
could  defend.  Thia  ia  all  clear.  It  only 
makes  it  the  more  ao,  and  the  more  mate- 
rially ao,  on  the  construction  that  can  alone 
be  properly  placed  upon  it,  that  none  of  the 
Conatitution  makera  undertook  to  eliminate 
the  word  "cause"  or  "cauaea"  of  removal,  al- 
ready in  the  aection.  No  amendment  was  of« 
fered  to  change  or  strike  it  out.  The  con- 
vention refua^  to  specify  or  provide  for  the 
specification  of  particular  causes,  and  re- 
jected all  efforts  to  do  so,  by  amendments, 
because  there  would  be  many,  covering  possi- 
bly impeachable,  and  certainly  nonimpeach- 
able,  offenses,  and  other  faults  and  condi- 
tions not  susceptible  of  easy  enumeration, 
and  for  the  same  reason  not  deemed  proper 
to  be  reduced  by  special  classification  or  limi- 
tation on  the  general  terms  employed.  Hav- 
ing said  that  the  officials  might  be  removed 
for  "cause,"  and  only  for  "cause,"  as  is  abso- 
lutely implied  as  shown,  and  having  set 
forth  that  it  was  to  be  for  cause  assigned  in 
a  proceeding  against  the  official,  where  there 
was  to  be  a  triable  issue,  which  could  be  met 
by  defense^  and  to  get  ready  for  which  he 
was  to  be  notified  sufficiently  in  advance, 
and  having  set  forth  that  in  that  proceeding 
or  trial,  and  upon  the  causes  for  removiS 
charged  and  entere<l  of  record,  there  were  to 
be  votes  in  both  houses  for  and  against  the 
official  on  these  charges,  the  convention  man- 
ifestly deemed  it  had  done  enough  to  require 
a  proceeding  on  personal  causes  of  removal, 
and,  as  there  might  be  a  great  manv  of  them, 
would  not  aud  did  not  limit  them  in  number 
or  character,  by  indication  or  enumeration 
of  a  few,  or  by  a  specific  limitation  on  a  gen- 
eral statement.  This  is  all  there  was  of  it, 
and  it  is  matter  of  surprise  that  it  should 
be  used  for  more,  or  to  prove  the  very  thing 
it  in  fact  disproves. 

But  the  arguuicnt  is  made  that  this  whol- 
ly baseless  view  finds  support  in  the  fact  that 
the  removal  clause  of  our  Constitution  is  bor- 
rowed from  the  English  law,  under  which  a 
judge  might  be  removed  on  address  of  Parlia- 
ment, and  that,  in  states  where  this  unlim- 
ited consequence  is  not  to  follow,  it  has  been 
guarded  against  by  specifying  for  what 
"causes"  removals  may  be  made.  It  is  not 
true,  in  the  first  place,  that  the  proceeding 
is  so  l)or rowed.  It  is  not  the  English  pro- 
ceeding. There,  on  such  "address,"  the  King 
could  remove.  In  some  of  the  American 
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states  this  was  almost  immediately  copied. 
The  legislature  could  address  the  governor, 
and  he  could  remove,  as  the  King  in  Eng- 
land. But  no  such  course  was  taken  in  our 
Constitution.  The  governor  has  nothing  to 
do  with  removal.  Again,  in  England  the  re- 
moval might  be  with  or  without  cause  (if 
Parliament,  which  was  omnipotent,  so  willed 
and  addressed),  because  acts  of  Parliament 
practically  make  what  is  farcically  called 
the  "Constitution  of  England,"  for  they  have 
no  Constitution  in  the  sense  that  we  have, 
or  in  any  other,  except  theoretically ;  but  our 
Constitution,  which  is  written,  fixed,  and  per- 
manent, left  no  such  scope  for  the  removal 
of  judges.  It  gave  only  the  power  of  remov- 
al to  the  legialature,  coupled  with  condition 
that  it  must  be  for  cause, — for  cause  of 
which  notice  must  needs  be  given,  and  to 
which  there  could  be  defense,  and,  ojf  oourae 
aucceasful  defense,  interposed, — for  no  Amer- 
ican lawmaking  body  ever  yet  went  through 
the  form  of  calling  a  citizen  to  a  trial,  re- 
quiring that  he  should  have  notice,  and  yet 
cut  him  olT  from  a  trial  or  defenae  that 
might  be  aucceasful,  that  waa  intended  to  be 
auccessful,  if  made  out.  It  ia  therefore  not 
true  that  any  aupport  of  thia  legialative  rea- 
olution  ia  derived  from  ita  English  aemipro- 
totype  or  the  contemporary  constitutions  of 
this  country.  Some  of  the  latter  in  terms 
specified  what  the  "causes"  should  be. 
Some  said  for  any  or  certain  ones  not  suffi- 
cient to  amount  to  impeachable  causes,  but 
no  single  one  ever  required  a  "cause"  to  be  as- 
signed, aa  oura  does,  which  did  not  mean  one 
personal  to  the  judge, — to  his  acts,  habits, 
or  character.  No  one  ever  did  recognize  as 
"cause"  anything  over  which  he  had  no  con- 
trol, or  which  did  not  have  personal  relation 
to  his  discharge  of  duty,  and  no  single  case 
can  l)e  found  to  the  contrary. 

Having  devoted  so  much  space  to  this  ques- 
tion because  of  its  supposed  serious  and  final 
eflTect  on  what  was  concededly  a  doubtful  re- 
sult so  far  as  the  acts  abolishing  the  office  of 
judges  were  concerned  (for  the  resolution  of 
removal  was  treated  legislatively  as  a  method 
to  "clinch,"  as  was  there  said  in  argument, 
the  abolishing  act),  we  come  to  that  ques- 
tion, and  proceed  to  its  consideration  with 
the  elaboration  it  deserves,  at  the  risk  of  be- 
ing tedious;  for  the  question  is  one  of  the 
most  important  that  ever  arose  for  final  de- 
cision in  this  state,  and  upon  its  determina- 
tion hangs,  as  we  think,  not  only  the  inde- 
pendence, but  the  existence,  of  the  judicial 
department  of  the  state  government.  As  al- 
ready stated,  our  government,  state  and  na- 
tional, is  divided  into  three  distinct  and  in- 
dependent departments, — legislative,  execu- 
tive, and  judicial.  Such,  too,  is,  in  sub- 
stance, the  division  of  all  the  other  state 
governments,  and  it  may  well  be  practically 
termed  the  form  which  republican  govern- 
ments have  taken  in  these  United  States, 
and  which  the  Constitution  thereof  guaran- 
tees to  every  state  in  the  Union.  U.  S. 
Const,  art.  4,  |  4.  Our  own  Constitution, 
based  on  that,  and  substantially  that  origi- 
nal of  1700,  which  had  Mr.  Jefferson's  com- 
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mendation  as  one  of  the  best  ever  framed^ 
after  providing  that  ''all  power  is  inherent 
in  the  people,"  proceeded  to  declare  how  the 
people  would  have  it  exercised,  to  distributo 
into  departments,  and  to  vest  in  each  such  as 
the  people  wished  each  to  exercise,  and  to 
put  upon  each  the  limitation  which  was 
deemed  essential  to  confine  it  within  the 
scope  of  the  authority  the  people  vested,  and 
beyond  which  they  intended  to  restrain.  It 
is  sometimes  said  that  the  legislature  is  om- 
nipotent,  and  its  authority  unlimited,  except 
when  restrained  by  the  Constitution  of  the 
state  or  the  Federal  government.  It  is 
treated  as  a  great  residuum  of  power  not 
otherwise  constitutionally  disposed  of  or  re* 
strained.  This  is  8uh  modo  true,  generally, 
in  the  cases  in  which  it  has  been  uttered,  but 
it  is  wholly  inaccurate  when  given  the  gen- 
eral application  to  which  its  formulation 
would  lead.  All  that  is  meant  by  it  is  that, 
following  the  English  rule  as  to  parliament- 
ary power,  the  Parliaments  or  legislatures  of 
the  states  of  the  Union,  as  legislative 
representatives  of  the  people,  have  all  legis- 
lative power,  not  expressly  or  by  necessary 
implication  Umited,  that  the  English  Parlia- 
ment did.  Smith  v.  Vormantf  5  Yerg.  272, 
273.  So  far  as  this  question  is  involved 
here,  it  may  be  dismissed  with  a  mere  sug- 
gestion.  The  power  of  creating  or  abolish- 
ing judges  never  did,  and  does  not  now,  abide 
in  the  Parliament  of  England.  The  Eng- 
lish theory  was  that  the  King  was  the  judge 
in  England.  Later  this  kingly  power  was 
delegated  by  him  to  others  appointed  by  him. 
They  existed  with  him  (subject  to  his  power 
of  removal),  and  officially  died  with  him,  if 
not  before  removed.  Yet  later,  on  recom- 
mendation of  the  King,  the  last  feature  was 
changed  by  act  of  Parliament,  and  the  tenure 
of  the  oflice  of  each  incumbent  was  extended 
beyond  the  death  of  the  King;  and  the  office 
was  ultimately  held  during  good  behavior, 
which,  of  course,  meant  during  life,  if  not 
forfeited  by  misconduct.  But  still  to  this 
was  added  a  right  of  removal  by  the  King 
upon  what  was  termed  an  "address*'  of  both 
houses  of  Parliament,  and  which,  it  is  said 
was  made  in  the  form  of  a  resolution.  13 
Enc.  Brit.  9th  ed.  p.  763.  Never,  therefore, 
did  the  power  of  appointment  or  removal  of 
a  judge  vest  in  the  Parliament  of  England. 
It  was  not  a  legislative  power  there,  and  is 
not  here,  unless  the  people  have  made  it  so. 

If  it  was  a  legislative  power,  and  was  not 
constitutionally  limited,  it  would  remain  a 
legislative  power.  If  it  was  not,  and  was 
never  made  so,  constitutionally,  it  would  re- 
main in  our  system  one  of  the  powers  amid 
those  all  of  which  are  "inherent  in  the  peo- 
ple," and  not  to  be  exercised  except  as  they 
organically  will  it  to  be. 

It  is  necessary,  therefore,  to  see  what  ouf 
Constitution  provides  on  that  subject,  and 
how  it  regulates  the  creation  and  abolition 
of  courts.  Without  going  on  this  question, 
beyond  our  present  Constitution,  except  for 
the  purpose  of  illustrating  the  view  of  the 
public,  we  would  call  attention  to  other  ut- 
tereoices  of  the  people,  as  indicative  of  the 
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purpose  they  had,  and  the  proper  construo 
tion  of  the  view  expressed  in  that  Constitu- 
tion. It  will  be  remembered  by  all  students 
of  history  that  the  course  of  dependent 
judges  rendered  truculent  by  control,  and 
made  infamous  by  subservience,  had  created 
for  the  English  people  a  more  insupportable 
condition  of  legal  tyranny  and  authorized 
oppression  than  had  ever  found  existence  in 
the  wildest  usurpation  of  pretenders  or  the 
most  abominable  license  of  established  des- 
pots. This  among  all  the  grievances  which 
caused  revolution  and  advanced  the  cause  of 
freedom  there,  and  gave  it  absolutely  here, 
was  the  result  of  such  disregard  of  popular' 
rights  and  liberties  bv  dependent  creatures 
of  the  Crown  called  "judges."  It  is  to  be 
remembered  that  one  of  the  complaints  of 
the  American  colonies  against  the  injustice 
of  the  King  was  that  he  has  obstructed 
the  administration  of  justice  by  refusing  hi» 
assent  to  laws  for  the  establishment  of  judi- 
ciary powers.  He  has  made  judges  depend- 
ent on  his  will  alone  for  the  tenure  of  their 
ofTices  and  the  amount  and  payment  of  their 
salaries."  Declaration  of  Independence, 
eighth  and  ninth  complaints.  When  the 
struggle  for  independence  under  this  decla- 
ration was  successful,  and  a  form  of  govern- 
ment came  to  be  adopted,  these  evils  com- 
plained of  were  remedied.  An  independent 
judiciairy,  in  an  independent  government, 
>n:as  secured  by  constitutional  provisions 
giving  a  fixed  tenure  of  office  and  prohibiting 
reduction  of  salary.  In  the  Federal  govern- 
ment the  tenure  was  for  life  or  (what  may 
be  the  same  thing,  and  must  be,  to  a  faithful 
and  irreproachable  official)  during  good  be- 
havior, and  there  was  a  provision  against 
decreasing  judicial  salaries.  In  the  Consti- 
tution of  this  state  the  same  course  was 
taken,  with  an  improvement,  at  least  in  one 
respect;  The  tenure  was  fixed,  not  for  life, 
but  fixed  at  ei&rht  years,  and  the  provision 
against  decreasing  was  extended  to  prevent 
increase  of  salaries.  Specifically,  our  Con- 
stitution provided  on  this  subject  that  "the 
powers  of  the  government  shall  be  divided 
into  three  distinct  departments,  the  legisla- 
tive, executive,  and  judicial."  Article  2,  5 
1.  "No  person  or  persons  belonging  to  one 
of  these  departments  shall  exercise  any  of 
the  powers  properly  belonging  to  either  of 
the  others,  except  in  the  cases  herein  direct- 
ed or  permitted."  Section  2.  After  thus 
distributing  the  powers  of  government  into 
these  three  distinct  and  independent  depart- 
ments, the  people,  in  this  Constitution,  thu« 
proceeded  to  vest  them,  so  far  as  the  ques> 
tion  now  involved  is  concerned:  "The  judi- 
cial power  of  this  stete  shall  be  vested  in 
one  supreme  court  and  in  such  circuit,  cha,n- 
eery,  and  other  inferior  courte  as  the  legis- 
lature shall  from  time  to  time  ordain  and 
es^tablish :  in  the  judges  thereof  and  in  jus- 
tices of  the  peace.  The  legislature  may  also . 
vest  such  jurisdiction  in  corporation  courts 
as  may  be  deemed  necessary.  Courte  to  be 
holden  by  justices  of  the  peace  may  also  be 
established."  Article  6,  S  1.  "The  judges 
of  the  supreme  court  shall  be  elected  by  the 
qualified  voters  of  the  sUte.     .    •    •    Term 
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of  Bervioe  shall  be  eight  yeiurs."  Section  3. 
"The  judges  of  the  circuit  and  chancery 
courts  and  of  other  inferior  courts  shall  be 
elected  by  the  qualified  voters  of  the  dis- 
trict or  circuit  to  which  they  are  to  be  as- 
signed. .  .  .  Term  of  service  shall  be 
eight  years."  Section  4.  The  judges  of  the 
supreme  or  inferior  courts  shall  at  stated 
times  receive  a  compensation  for  their  serv- 
ices, to  be  ascertained  by  law,  which  shall 
not  be  increased  or  diminished  during  the 
time  for  which  they  are  elected.  Section  7. 
This  fixed  tenure  of  office  and  unchangeable 
salary  were  the  methods  devised  to  secure 
judicial  independence,  as  they  have  ever  been 
in  the  Americhn  constitutions.  The  provi- 
sion vesting  judicial  power,  among  other 
courts,  in  circuit  and  chancery  courts,  was 
intended  to  preserve  (whatever  else  might 
be  added)  the  system  of  circuit  and  chan- 
cery courts.  So  waB  and  is  its  plain  pur- 
port. In  like  manner  it  has  been  held  to  be 
the  constitutional  object  to  preserve  the 
county  court  as  a  part  of  our  court  system 
upon  like  recognition,  but  in  yet  other  sec- 
tions of  the  Constitution.  Pope  v,  Phifer, 
3  Heisk.  683.  These  three  courts  thus  recog- 
nized as  preserved  by  the  Constitution  in  ad- 
dition to  the  supreme  court  have  been  pro- 
tected, in  theory,  since  the  adoption  of  the 
Constitution,  always  and  in  all  opinions. 
Tbey  have  been  in  fact  protected  in  all  the 
cases  up  to  1876, — ^notably  and  powerfully 
in  the  Pope  Case,  in  3  Heisk.  683.  Like 
other  constitutional  offices,  it  has  been  held 
that  legislative  control  of  their  existence 
must  be  denied,  and  that  even  as  to  duration 
of  their  terms  the  legislative  power  could 
not  be  exercised. 

In  1875  it  was  held  that,  though  true  in 
theory  that  circuit  courts  and  chancery 
courts  must  be  maintained,  it  was  not  so  in 
fact, — the  legislature  could  abolish  any  it 
chose.  State  ew  rel.  Coleman  v.  Campbell, 
3  Tenn.  Cas.  355.  Of  course,  if  it  could  abol- 
ish any,  it  could  abolish  all,  as  it  was  not 
and  is  not  pretended  that  any  one  or  more 
of  them  enjoyed  a  special  immunity  from 
legislative  control.  This  case  was  based 
upon  the  theory  that  the  power  to  establish 
involved  necessarily  the  power  to  abolish, — 
a  theory  wholly  inconsistent  with  the  consti- 
tutional provision  for  the  establishment  and 
continuance  of  the  circuit  and  chancery 
court  system;  for,  if  one  or  both  is  "estab- 
lished," it  can  and  "shall"  exist  or  have  ju- 
risdiction vested  in  it  under  the  Constitu- 
tion, and  thus  be  kept  alive  and  preserved 
against  legislative  power,  as  a  part  of  the 
court  system,  as  a  constitutional  court;  but, 
if  the  power  to  establish  includes  the  power 
to  destroy,  such  cannot  be  the  result,  and 
there  is  no  protection  to  either  circuit  or 
chancery  court  system  thus  recognized  and 
attempted  to  be  preserved  and  protected  by 
the  Constitution.  Jt  happened  that  in  the 
particular  case  cited  {State  ex  rel,  Coleman 
▼.  Campbell),  and  the  case  heard  with  it 
{Verene  v.  Willi  ford),  the  courts,  as  well  as 
those  preceding  them,  circuit  and  chancery, 
had  been  oreated  by  special  acts,  so  that, 
dealing  with  them,  Judge  Nicholson  said: 
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"If  the  legislature  had  the  power  to  enact 
the  law,  it  must  be  either  because  the  or- 
daining or  establishing  of  courts  is  a  legiti- 
mate legislative  power  necessarily  involving 
the  power  to  abolish  as  well  as  to  ordain 
and  establish,  and  that  the  Constitution  has 
placed  no  restriction  upon  the  exercise  of 
this  power  inconsistent  with  the  action  of  the 
legislature  in  the  present  case,  or  because 
the  Constitution  expressly  or  by  necessary 
implication  has  vested  in  the  legislature  the 
power  to  ordain  and  establish  courts,  and 
that  this  power  carries  with  it  the  power  of 
abolishing  existing  courts."  Taking  this 
proposition,  which  was  the  question  in  is- 
sue, for  granted,  the  judge  delivering  the 
opinion  proceeded  to  the  conclusion  that  nec- 
essarily the  legislature  could  abolish  and 
could  establish,  but  by  the  Constitution  of 
1870  it  was  prohibited  from  disregarding  the 
provision  to  estaJblish  circuit  and  chancery 
courts,  and  must  keep  those  systems  in  ex- 
istence, in  connection  with  any  other  inferior 
courts  it  might  establish.  That  this  conclu- 
sion is  so  incorrect,  not  to  say  transparently 
erroneous,  as  to  be  perfectly  demonstrable,, 
appears  from  the  simplest  statement.  If 
the  legislature  must  preserve  circuit  and 
chancery  courts,  and  yet  may  abolish  them; 
if  it  is  true  also,  as  it  constitutionally  is, 
that  it  may  also  establish  other  inferior 
courts,  and  vest  in  them  such  jurisdiction  a» 
it  chooses, — why  could  it  ^pt  abolish  all  cir- 
cuit and  chancery  courts,  and  then  establish 
other  inferior  courts  in  whom  it  might  vest 
all  inferior  jurisdiction?  Who  would  say,, 
and  what  but  the  Constitution  could  say,, 
how  many,  if  any,  circuit  courts  or  how 
many  chancery  courts,  if  any,  it  should  pre- 
serve? It  is  so  clear  that  the  power  to  estab- 
lish does  not  include,  as  against  this  preser^ 
vative  provision  of  the  Constitution,  the 
power  to  destroy  any  or  all  of  them,  that  it 
is  wonderful  to  us  that  the  contrary  view 
could  have  ever  prevailed  for  a  moment.  To 
say  nothing  of  the  provisions  which  make 
constitutionally  the  term  of  all  the  judges  of 
all  these  courts  eight  years,  and  prevent 
changing  their  salaries  during  the  time  for 
which  they  were  elected,  it  seems  so  mani- 
fest that  the  power  to  destroy  one  or  all 
those  courts,  when  created,  is  against  the 
preservative  clause  of  the  Constitution  re- 
specting the  circuit  and  chancery  courts,  as 
only  to  need  suggestion  to  demonstrate  its 
nonexistence.  If  the  legislature  can  abolish 
one,  it  can  abolish  all.  Which  shall  it  re- 
establish, and  how  can  it  be  required  to  re- 
establish, any  one  of  them,  and,  if  so,  which, 
especially  in  view  of  its  power  to  establish 
other  inferior  courts  and  vest  them  with  any 
jurisdiction  it  pleases?  It  is  a  vain  thing 
to  say  it  can  abolish  as  it  pleases,  but  must 
retain  or  recreate  the  same  tribunals.  The 
concession  of  the  power  to  abolish  one, 
coupled  with  the  declaration  of  constitution- 
al necessity  for  the  retention  of  the  system, 
which  the  court  holds  in  that  case  must  be 
done,  is  a  patent  impracticability,  not  to  say 
absurdity. 

The  only  argument  for  the  preservation  of 
the  system    is    its    constitutional  establish* 
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xnent  oyer  and  against  the  power  of  the  l^is- 
lature  to  abolish  it,  when  established,  our* 
ing  the  existence  of  any  tenn.    It  is  not  a 

tuestion  of  trusting  the  legislature  not  to 
o  it ;  it  is  a  question  of  its  power  to  do  it, 
against  the  positive  provision  thai  these 
courts  must  exist  by  the  preservative  clause 
vesting  in  them  the  jurisdiction  when  cre- 
ated. No  other  conclusion  meets  this  diffi- 
culty, and  no  argument  h«8  been  made  or 
could  be  made  which  obviates  it.  We  would 
just  as  well  say  it  must  exist,  but  may  not 
exist,  as  to  assert  the  proposition  contended 
for,  or  put  two  and  two  together,  and  say 
they  shall  not  make  four,  as  to  assert  that 
the  Constitution  preserves  this  system  of 
courts  against  the  power  of  the  legislature, 
and  then  say  it  may  destroy  it  by  destroying 
the  courts  severally  or  in  ioio.  The  prin- 
ciple herein  contended  for  was  conceded  by 
the  same  court  which  decided  the  Coleman 
Case,  and  still  that  case  was  in  part  adhered 
to  in  State  ew  rel,  Ualsey  v.  Qainee,  2  Lea, 
310,  319.  In  that  case  it  was  conceded 
(page  326)  that  an  act  abolishing  a  circuit 
with  intent  to  destroy  a  judge  would  be  void. 
This  concession  can  mean  nothing  else  than 
that  an  act  destroying  a  judge  by  abolishing 
a  circuit  or  division  would  be  void,  because 
it  had  been  before  and  has  repeatedly  since 
been  decided  that  the  personal  motive  or  in- 
tent of  the  legislature  in  passing  an  act  can- 
not be  inquired  jnto,  and,  as  the  only  in- 
tent which  can  be  considered  is  the  legal  one 
determined  by  the  effect  of  the  act,  if  that 
effect  is  to  destroy  the  judge  the  intent  ap- 
pears, and  the  act  is  void.  If  this  is  not  so, 
the  concession  is  meaningless  and  mislead- 
ing, not  to  say  frivolous.  For  almost  the 
same  reasons  are  the  other  inferior  judges 
protected  from  legislative  interference. 
They  are  to  be  men  of  the  same  age,  the  same 
term  of  service,  with  the  same  unchangeable 
compensation,  and  elected  by  the  same  vot- 
ers in  the  same  district  or  circuit  where 
they  serv«.  Const,  art.  6,  §  4.  The  word 
"district,"  it  must  be  remembered,  was  once 
(and  then)  used  for  the  county  or  counties 
embraced  in  a  section  where  one  court  was 
held  for  one  or  more  counties.  Hence  our 
old  statutes  referred  to  a  chancery  district; 
one  of  them  providing  that  certain  bills 
should  be  filed  in  the  chancery  "district," 
etc.  The  manifest  constitutional  object  was 
to  permit  the  establishment  of  courts  for 
any  circuit,  division,  or  district  composed  of 
one  or  more  counties  or  specific  territory, 
and  then  make  their  existence  during  a  term 
equally  inviolable  for  such  term,  and  to  se- 
cure both  and  in  the  same  way  the  compen- 
sation of  the  judge  was  to  be  unchangeable, 
not  during  any  "tenn  of  service,"  but  "dur- 
ing the  time  for  which  he  was  elected."  To 
this  conclusion  this  court  came  in  the  case  of 
State  ex  rel.  Orr  v.  Leonard,  86  Tenn.  485, 
7  S.  W.  453,  and  we  used  language  there 
which  we  thought  could  by  no  possibility  be 
misconstrued.  In  this  connection  we  said: 
"The  Constitution,  in  fixing  the  terms  of  the 
judges  of  inferior  courts,  elected  by  the  peo- 
ple, at  eight  years,  intended,  not  only  to 
make  the  judiciary  independent,  and  thereby 
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secure  to  the  people  the  correspoiiding  oon- 
sequent  advantages  of  courts  free  from  in- 
terference and  control,  and  removed  from  all 
necessity  of  being  subservient  to  any  power 
in  the  state,  but  intended  also  to  prevent  eon- 
stant  and  frequent  experimenting  with  court 
systems,  than  which  nothing  could  be  more 
injurious  or  vexatious  to  the  public  It  was 
intended,  when  the  legislature  established  an 
inferior  court,  that  it  should  exist  such  a 
length  of  time  as  would  give  opportunity  for 
mature  observation  and  appreciation  of  its 
benefits  or  disadvantages,  and  that  the  ex- 
tent of  its  duration  might  discourage  such 
changes  as  were  not  the  result  of  most  ma- 
ture consideration.  Realizing  that  a  change, 
if  made  so  as  to  constitute  an  inferior  court, 
would  fix  that  court  in  the  system  for  eight 
years,  a  legislature  would  properly  consider 
and  maturely  settle  the  question  as  to  the 
propriety  and  desirability  of  such  change  or 
addition  to  our  system ;  and  conscious  of  the 
impropriety  and  the  hazard  of  leaving  the 
judicial  department  of  the  government  at 
th«i  mercy  and  whim  of  each  recurring  legis- 
lature, itself  elected  for  but  two  years,  the 
framers  of  the  Constitution  wisely  guarded 
against  these  evils  by  the  section  referred  to. 
Properly  constructed  and  enforced,  it  is  ef- 
fectual for  that  purpose.  Disregarded  or 
impaired  by  such  interpretation  as  leaves  it 
to  exist  in  form  without  force  or  substance, 
and  we  have  all  the  evils  and  confusion  of 
insecure,  changing,  and  dependent  courts; 
frequent  and  constant  experimenting  with 
systems  provided  in  haste,  tried  in  doubt, 
and  abolished  before  their  merits  or  demerits 
are  understood.  It  would  be  a  mortifying 
reflection  that  our  organic  lawmakers  in- 
tended any  such  result  in  their  avowed  ef- 
fort to  make  a  government  of  three  distinct 
and  independent  departments,  and  still  more 
humiliating  if  we  were  driven  to  the  conclu- 
sion that,  while  they  did  not  intend  it,  they 
had  been  so  weak  or  inapt  in  phraseology 
adopted  as  to  have  accomplished  it.  .  .  . 
When  a  court  whose  judge  is  elected  by  the 
people  of  one  or  more  counties  in  district  or 
circuit  is  constituted  by  the  legislature,  and 
an  election  had,  and  the  officer  conmiissioned 
and  qualified,  it  is  not  in  the  power  of  the 
legislature  to  take  from  him  the  power  and 
emoluments  of  office  during  the  term  of  eight 
years  by  devolving  these  intact  upon  another, 
or  otherwise.  .  .  .  If  it  can  abolish  in 
this  way  the  office  of  county  judge,  it  can 
abolish  the  office  of  any  inferior  judge,  as 
all  are  protected,  or  not  protected,  by  the 
clause  of  the  Constitution  referred  to  [article 
5].  For  the  honor  of  the  framers  of  the  Con- 
stitution, the  best  interest  of  our  people,  the 
independence  of  the  judiciary,  and  the  securi- 
ty and  order  of  our  court  system  against  rash 
and  constant  experiments  of  legislation,  it 
affords  us  much  satisfaction  to  give  the  Con- 
stitution its  plain,  natural,  and  unobscure 
effect,  to  invalidate  legislation  of  this  char- 
acter, and  to  be  able  to  say  that  nothing  as 
yet  decided  by  our  court  stands  as  an  obsta* 
cle  in  the  way  of  our  doing  so.  But,  if  there 
were,  it  would  afford  us  pleasure  to  remove 
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it."    State  ea  rel.  Orr  ▼.  Leonard,  86  Tenn. 
485,  7  S.  W.  453. 

The  cases  supposed  to  stand  in  the  way 
were  State  ex  reL  Coleman  v.  Campbell  and 
State  ex  reL  Haleey  v.  Oainea;  and  after 
saying  that  we  did  not  wish  to  be  understood 
as  assenting  to  the  correctness  of  the  conclu- 
sion reach^  in  them,  and  rejecting  their 
reasoning,  we  sho^fed  that,  though  erro- 
neous, they  did  not  need  to  be  in  terms  over- 
ruled, because  the  exact  question  of  the  Leon- 
ard Case  was  not  decided  there,  but  we 
wholly  repudiated  them,  and  gave  the  Con- 
stitution an  opposite  construction.  Giving 
the  Constitution  this  construction  harmon- 
izes the  entire  section  quoted,  makes  the  ju- 
dicary  department  in  fact,  and  not  merely  in 
fiction,  independent,  and  harmonizes  all  the 
other  cases  before  and  since  on  this  subject. 
See  Smith  v.  Normant,  5  Yerg.  271;  Pope  ▼. 
Phifcr,  3  HeisK.  082;  State  ex  reL  Puckett 
V.  McKee,  8  Lea,  24 ;  Ex  parte  Oroaa,  16  Lea, 
48G;  State  ex  reL  Hamho  v.  Moloney,  92 
Tenn.  G8,  20  S.  W.  419;  State  ex  reL  Haya 
v.  Cummina,  99  Tenn.  674,  42  S.  W.  880.  It 
had  been  before,  as  it  was  in  the  Leonard 
Casey  decided  that,  when  the  Constitution 
fixed  a  term,  if  the  legislature  created  the  of- 
fice and  abridged  the  term  that  part  of  the 
act  creating  the  office  was  valid,  but  the 
abridgment  was  void.  Brewer  v.  Z>ai?M,  9 
Humph.  208,  40  Am.  Dec.  700 ;  Keya  v.  Ma- 
son, 3  Sneed,  9.  This  was  repeated  in  the 
Leonard  Caae.  It  was  before  this,  but  later 
than  the  Coleman  Caae,  denied  that  a  legis- 
lative act  which  might  destroy  a  judge's 
right  to  hold  his  office  was  inoperative,  al- 
though the  judge  was  neither  a  circuit  jiidi^e 
nor  chancellor.  State  v.  Ridley  (MS.,  Nash- 
ville). And  yet  later  it  was,  we  thought,  af- 
firmatively and  forever  settled  in  ttie  case 
of  State  ex  reL  IJaya  v.  Cummina,  09  Tenn. 
674,  42  S.  W.  880,  where  we  held  that  if  the 
Constitution  merely  named  an  officer  (as 
sheriff),  without  defining  his  duties,  it  was 
impossible  to  destroy  his  office,  or  take  from 
him  the  substantial  emoluments  and  func- 
tions of  the  office  and  confer  them  upon  an- 
other, on  any  pretext  whatever.  This  case 
proceeds  upon  the  same  grounds  and  cites 
the  same  authorities  which  controvert  the 
view  of  the  court  in  State  ex  reL  Coleman  v. 
Campbell  and  State  ex  reL  Halaey  v.  Oainea. 

It  should  be  noted  here  that  all  the  cases 
in  this  court  have  gone  upon  the  theory,  gen- 
erally recognized  in  the  American  courts, 
that  when  the  legislature  makes  or  creates 
an  office  without  a  tenure,  or  independently 
of  constitutional  provision,  it  can  abolish  it 
or  change  its  tenure  or  its  compensation  at 
pleasure,  but  that  when  it  creates  a  conHti- 
tutional  office  (that  is,  one  directed  or  au- 
thorized under  the  Constitution  or  recog- 
nized by  it,  and  for  which  the  Constitution 
has  provided  a  tenure)  the  legislature  cannot 
abolish  the  office,  abridge  its  term,  or  de- 
stroy its  substantial  functions  or  emolu- 
ments. 12  Am.  &  Eng.  Enc.  Law,  pp.  18,  19. 
We  quote  in  full  *.  '*It  is  a  general  rule  that, 
where  an  office  is  created  by  statute,  it  is 
wholly  within  the  control  of  the  legislature  ' 
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creating  it.  The  length  of  term  and  mode  of 
appointment  may  be  altered  at  pleasure,  and 
the  oflloe  may  be  abolished,  and  the  compen- 
sation taken  away  from  the  incumbent,  un- 
less forbidden  by  the  Constitution.  There  is 
no  vested  right  in  an  office  against  the  pub- 
lic. The  legislature  may  abolish  a  judge- 
ship, where  the  right  to  the  office  is  not  se- 
cured by  the  Constitution.  Nor  do  public 
offices  constitute  contracts,  protected  as  such 
from  violation.  And,  even  though  a  judge's 
office  be  created  by  the  Constitution,  if  his 
tenure  and  compensation  are  left  to  the  leg- 
islature they  may  control  and  alter  in  these 
respects,  saving  that  they  cannot  virtually 
abolish  the  office,  as  under  pretense  of  reduc- 
ing or  taking  away  compensation.  The  leg- 
islature in  such  cases  is,  moreover,  bound 
to  respect  an  intendment  of  the  Constitution 
that  judges  shall  be  elective.  It  cannot  in 
effect  do  away  with  this  right  of  the  people 
by  making  terms  of  unreasonable  length. 
The  legislature  has  no  more  power  to  enlarge 
a  judicial  term  fixed  by  the  Constitution 
than  it  has  power  to  abridge  the  same. 
Abolition  or  change  of  courts:  The  tenure 
of  the  office,  as  has  been  already  stated,  does 
not  rest  on  contracts,  and  is  not  protected 
by  the  contract  provision  in  the  United 
States  Constitution.  The  general  assembly 
cannot  directly  or  indirectly  abolish  any 
'constitutional  office;' — that  is,  one  whose 
tenure  is  defined  by  the  Constitution ; — ^but  it 
may  directly  or  indirectly  abolish  any  'legis- 
lative office ; ' — that  is,  one  created  by  the  gen- 
eral assembly  itself.  But  the  power  of  the 
legislature  to  alter  the  territorial  jurisdic- 
tion of  justices  of  the  peace  necessarily  arose 
from  the  power  to  create  new  counties.  And 
out  of  the  legislative  power  to  reorganize 
and  regulate  the  courts  grows  the  power  to 
divide  a  judicial  district  or  to  diminish  the 
tiggregate  duties  by  creation  of  an  assist- 
ance. But  the  legislature  cannot  take  away 
altogether  the  authority  of  a  judge,  the 
grant  and  tenure  of  whose  office  are  fixed  by 
the  Constitution.  Modifying  a  judicial  of- 
fice in  regard  to.  titles  and  duties,  and  contin- 
uing the  former  official  in  the  new  court,  is 
not  depriving  the  officer  of  his  office;"  citing 
cases  from  Virginia,  Louisiana,  Illinois,  New 
York,  Pennsylvania,  Arkansas,  Minnesota, 
Ohio,  Wisconsin,  Nevada,  Iowa,  Michigan, 
Missouri,  Massachusetts,  and  North  Caro- 
lina. 

Nothing  is  better  settled  in  this  state  at 
this  time  that  this  proposition.  It  is  equal- 
ly well  settled  that  the  legislature  may,  as 
in  the  sheriff's  case  we  held  {State  ex  reL 
Haya  v.  Cummins),  diminish  or  increase  the 
duties;  and  in  the  case  of  circuit,  chancery, 
and  other  established  inferior  courts,  it  may 
diminish  or  increase  the  jurisdiction,  enlarge 
or  contract  the  territory  of  their  work,  but  it 
cannot  destroy  either  the  officer  or  the  office 
in  toto.  And  it  cannot,  therefore,  abolish  a 
circuit  or  chancery  divir'on,  because  that 
would  destroy  the  judge.  The  line  must 
be  drawn  somewhere.  We  undertook  to 
draw  it  in  the  Cummina  Cctae,  We  had  be- 
fore decided  that  duties  could  be  changed 
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and  oompensation  could  be  changed.  The 
Constitution  said  the  office  must  exist.  It 
gave  no  salary  and  defined  no  duties.  If 
the  line  was  not  properly  drawn,  the  consti- 
tutional office  meant  nothing,  because  we 
had  held  it  might  be  made  to  carry  limited 
or  enlarged  burdens,  and  be  compensated 
by  greater  or  less  fees.  If  we  said  it 
should  carry  no  burden,  discharge  no  duty, 
and  receive  no  compensation,  the  constitu- 
tional office  was  a  farce  which  construction 
had  destroyed.  There  must  be  a  line — a 
reasonable  line — drawn  somewhere,  which 
permitted  the  law  to  regulate  the  office, 
but  recognized  and  continued  its  constitu- 
tional existence.  We  drew  the  only  one  pos- 
sible. It  applies  in  the  same  way  to  the 
judges.  The  legislation  has  been  the  same. 
The  Constitution  is  even  more  specific  as  to 
them,  for  it  directs  the  vesting  of  jurisdic- 
tion, and  requires  a  fixed  territory  for  ser- 
vice and  an  unchangeable  compensation. 
The  rule  is  the  same, — must  necessarily  be 
the  same.  Legislation  may  increase  or  di- 
minish the  jurisdiction  of  constitutional 
judges.  It  may  add  territory  or  take  it 
away,  but  it  cannot  take  all  jurisdiction 
or  all  territory  away.  Enough  must  be 
left  to  preserve  the  substantial  jurisdic- 
tion and  functions  of  the  office.  Noth- 
ing less  than  this  is  reasonable  to  the 
law.  Nothing  more  is  agreeable  to  the 
Constitution.  To  show  how  clear  this  is 
from  another  standpoint,  we  consider  what 
appears  in  tire  Constitution  as  to  the  su- 
preme court,  and  our  construction  of  it. 
The  Constitution  says  our  jurisdiction  shall 
be  appellate  only,  "under  such  restrictions 
and  regulations  as  may  from  time  to  time 
be  prescribed  by  law."  Article  6,  §  2. 
Under  this  clause  we  have  recognized  the 
right  of  the  legislature  to  take  from  us  and 
confer  on  other  courts  (notably  the  court  of 
chancery  appeals)  certain  jurisdiction. 
But  we  did  not  mean — the  Constitution  could 
not  mean — that  the  legislature  could  take  it 
all  away.  If  so,  there  need  be  no  supreme 
court.  Here,  too,  the  line  must  be  drawn. 
We  must  have  jurisdiction.  The  legislature 
may  reasonably  limit.  It  cannot,  therefore, 
destroy.  If  so,  it  can  destroy  this  court. 
The  Cummins  Case  declares  the  sound  prin- 
ciple on  which  all  constitutional  offices  must 
be  sustained,  and  upon  it  the  courts  with 
all  others.  There  is  no  principle  of  general 
law  proportioned  according  to  name  or  im- 
portance of  the  office.  One  rule  must  pre- 
vail. We  had  in  this  state  two  cases  appar- 
ently to  the  contrary.  State  ex  rel.  Coleman 
V.  Campbell  (1875)  and  State  ex  rel.  Halsey 
V.  Gaines  (1879).  During  the  reconstruc- 
tion period  from  1865  to  1870  an  act  was 
passed  creating  certain  courts,  and  another 
abolishing  them.  These  cases  arose  on  con- 
struction of  the  last  act.  They,  in  principle, 
were  contrary  to  preceding  cases  cited  in  this 
opinion,  and  the  reasoning  upon  which  they 
were  based  was  directly  rejected  and  repudi- 
ated in  the  Leonard  Case,  already  quotea.  In 
the  Leonard  Ca>se  the  court  announced  that 
it  was  not  necessary  to  overrule  them,  as 
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the  Leonard  Case  was  not  the  aanie,  bat 
every  line  of  it  was  in  hostility  to  the  theory 
on  which  they  were  based,  and  in  conclusion 
in  that  case  it  was  announced  that,  if  it  bad 
been  the  same,  they  would  have  been  over- 
ruled. They  were  not  in  terms  overruled 
then,  because,  not  being  identical  with  the 
case  considered,  they  could  not  be;  but  their 
doctrine  was  repudiated,  as  it  has  been 
throughout  the  United  States  whenever  sim- 
ilar constitutional  provisions  were  involved. 
See  cases  cited  in  reference  to  12  Am.  &  £ng. 
Enc.  Law,  pp.  18;  19,  from  many  states;  and 
see,  especially,  Com,  v.  Gamble,  02  Pa.  343, 
1  Am.  Rep.  422;  Reid  v.  Smoulter,  128  Pa. 
324,  6  L.  R.  A.  617,  18  Atl.  445;  Fant  v. 
Oibbs,  54  Miss.  396;  State  ex  rel.  Oibson 
V.  Friedley,  136  Ind.  119,  21  L.  R.  A.  034, 
34  N.  E.  872;  f'osier  ▼.  Jones,  79  Va.  042, 
52  Am.  Rep.  038;  People  ex  rel,  Ballou  v. 
Dubois,  23  111.  548;  Atty.  Gen,  ex  rel  Rich 
V.  Jochim,  99  Mich.  358,  23  L.  R.  A.  009,  58 
N.  W.  Oil ;  State  ex  rel,  Atty.  Gen.  v.  Mess- 
more,  14  Wis.  177;  Ex  parte  Meredith,  33 
Gratt.  119,  30  Am.  Rep.  778;  Hoke  v.  Hen- 
derson, 16  N.  C.  (4  Dev.  L.)  1,  25  Am. 
Dec.  077;  King  v.  Hunter,  05  N.  C.  003,  « 
Am.  Rep.  754 ;  State  v.  Douglas,  20  Wis.  428, 
7  Am.  Rep.  89,  and  note;  7  Lawson,  Rights, 
Rem.  &  Pr.  S  3817,  note;  Throop,  Pub.  Off. 
SS  10,  20  (Mr.  Throop  cites  a  Louisiana 
case  as  an  authority  to  the  contrary  in  S  20 
[State  ex  rel.  Holmes  v.  Wiltz,  11  La.  Ann. 
439],  but  this  ruling  is  reversed  [State 
ex  rel,  Collins  v.  Jumel,  30  La.  Ann.  861] 
as  appears  by  citation  in  12  Am.  &  £ng.  Enc 
Law,  p.  19,  note  4)  ;  Cooley,  Const.  Lim.  0th 
ed.  p.  80.  All  the  cases,  so  far  as  they  are  to 
be  found  not  herein  cited,  will  be  found 
in  notes  to  sections  in  12  Am.  &  Eng.  Enc. 
Law  cited,  and  in  the  briefs  of  counsel  and 
citations  of  the  courts,  and  in  notes  to  cases 
referred  to  in  American  Decisions  and  Law- 
yer's Reports  Annotated.  It  is  confidently 
asserted  that  no  direct  case  can  be  found 
outside  of  Tennessee,  on  precisely  similar 
constitutional  provisions,  going  as  far  to  sus- 
tain legislative  action  in  abolishing  courts 
as  the  Tennessee  cases  of  State  ex  rel,  Cole^ 
man  v.  Campbell  and  State  ex  rel.  Halsey  r, 
Gaines. 

As  supposed  to  the  contrary  of  this  great 
weight  of  authority,  four  cases  are  cited. 
They  are  Aikman  v.  Edwards,  55  Kan.  751, 
30  L.  R.  A.  149,  42  Pac.  366 ;  Crazier  v. 
Lyons,  72  Iowa,  401,  34  N.  W.  180;  Van 
Buren  County  Supers,  v.  Mattox,  30  Ark. 
566;  Hoke  v.  Henderson,  15  N.  C.  (4  Dev. 
L.)  1,  25  Am.  Dec.  677. 

In  the  case  of  Aikman  ▼.  Edwards,  55 
Kan.  751,  30  L.  R.  A.  149,  42  Pac.  30C,  the 
question  as  to  the  power  of  the  legislature  to 
interfere  with  a  judicial  tenure  of  office  was 
not  involved.  Butler  and  Greenwood  counties 
composed  the  twenty-sixth  judicial  district. 
The  legislature  transferred  these  counties  to 
the  thirteenth  district,  thereby  indirectly 
abolishing  the  twenty-sixth  district.  The 
act  providing  for  transfer  of  jurisdiction  also 
provided  that  it  should  not  be  construed  so 
as  to  deprive  any  judge  of  his  salary.  Alter 
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the  passage  of  thi?  act,  Aikman  was  nomi- 
nated in  a  party  convention  as  a  candidate 
for  the  office  of  judge  of  the  said  twenty- 
ssixtii  district,  which  had  been  abolished  by 
-said  transfer  of  its  jurisdiction.  A  certiti- 
•cate  of  his  nomination  was  given  him  by  the 
•chairman  and  secretary  of  the  convention^ 
which  was  by  him  presented  to  the  secretary 
of  state,  with  the  request  to  file  the  same. 
This  request  was  refused  by  the  secretary  of 
■state  on  the  ground  that  the  said  two  coun'- 
ties  composing  the  twenty-sixth  district  had 
been  by  said  act  transferred  to  the  thirteenth 
district.  Thereupon  Aikman  sued  out  a  writ 
of  mandamus  to  compel  the  issuance  of  the 
certificate.  The  relator  had  no  claim  or 
right  to  the  ofldce.  His  contention  was 
based  upon  the  broad  proposition  that  the 
legislature  had  no  power  to  abolish  a  cir- 
cuit by  transferring  its  jurisdiction  to  an- 
other circuit,  and  that,  this  being  so,  the  of- 
fice of  judge  of  said  circuit  was  still  in  exist- 
ence. Upon  this  contention  he  claimed  the 
right  to  become  a  candidate.  The  salary  of 
the  judge  incumbent  having  been  preserved 
by  the  act,  and  said  incumbent  judge  making 
no  contention,  the  sole  question  before  the 
court  was  whether  the  legislature  had  the 
power  under  the  Constitution  to  abolish  said 
circuit  by  transferring  the  counties  compos- 
ing it  to  another  circuit.  The  court  in  its 
opinion  distinguished  the  case  from  one  in^ 
volving  the  right  of  an  incumbent  judge, 
saying:  ''We  might  say  in  this  connection 
that  the  plaintiff  in  this  case  does  not  claim 
Any  vested  right  in  an  office,  and  that  no 
question  is  presented  by  the  record  before  us 
4ia  to  the  right  of  the  legislature  to  deprive 
a  district  judge  of  the  compensation  allowed 
him  by  law.  In  the  act  under  consideration 
the  legislature  has  seen  fit  to  provide  that 
the  act  shall  not  be  construed  to  deprive 
any  judge  of  his  salary  for  the  full  term  for 
•which  he  was  elected.  The  claim  of  the 
plaintiff  in  this  case  rests  on  the  broad  prop- 
osition that  the  act  in  its  entirety  is  void. 
.  .  .  We  need  not  discuss  the  question, 
argued  at  some  length  in  the  brief,  whether 
there  can  be  a  judge  without  a  district,  or 
without  a  court  over  which  to  preside,  as  the 
plaintiff  in  this  case  has  no  interest  in  that 
question."  35  Kan.  769,  42  Pac.  369,  30  L.  R. 
A.  153.  The  act  in  question  abolished  four 
districts  by  transferring  their  jurisdiction 
to  other  districts.  As  is  shown  in  the  opin- 
ion of  the  court,  this  was  done  upon  econom- 
ical grounds,  and  to  dispense  with  extrava- 
gant and  useless  courts.  The  fact  that  un* 
dcr  these  circumstances  the  legislature  re- 
served to  the  judges  of  the  abolished  courts 
their  salaries  for  their  full  terms  of  office 
furnishes  the  evidence  that  the  legislature 
considered  that  this  act  would  be  unconsti- 
tutional unless  such  reservation  was  made. 
The  Constitution  referred  to  in  this  case  pro- 
vided that  judges  should  hold  their  offices 
for  a  term  of  four  years.  But  it  must  be 
admitted  that  the  opinion  of  the  court  indi- 
cates it  intended  to  maintain  the  view  for 
which  it  is  cited.  We  have  pointed  out, 
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however,  the  facts  and  different  constitution- 
al provisions. 

The  case  of  Crazier  v.  Lyons,  72  Iowa,  401, 
34  N.  W.  186,  has  no  bearing  upon  the  ques- 
tion in  the  case  at  bar.  The  Constitution 
of  Iowa  (1857)  provided  that  the  judicial 
power  should  be  vested  in  a  supreme  court, 
district  court,  and  such  other  courts  infe- 
rior to  the  supreme  court  as  the  general  as- 
sembly may  from  time  to  time  establish. 
It  further  provided  for  a  fixed  term  of  office 
as  to  the  judges  of  the  supreme  court  and 
district  court,  and  for  an  undiminished  com- 
pensation during  the  term  for  which  they 
were  elected.  It  further  provided  for  the  re- 
organization by  the  legislature  of  judicial 
districts,  and  an  increase  of  judges  of  the 
supreme  court,  but  that  this  should  be  done 
so  as  not  to  remove  a  judge  of  said  court 
from  office.  As  to  inferior  courts  which 
were  not  embraced  in  the  classes  of  courts 
before  named,  said  Constitution  contained 
no  provisions  for  a  fixed  tenure  of  office 
nor  for  an  undiminished  compensation  during 
continuance  in  office,  nor  any  prohibition 
against  removal  from  office.  In  law,  the 
prohibition  in  said  Constitution  against  re- 
moval from  office  of  one  class  of  judges  con- 
ferred the  implied  power  to  remove  the  other 
class;  the  judges  of  the  inferior  courts  con- 
stituting said  class.  It  will  be  seen  from 
said  Constitution  that  the  class  of  courts 
designated  in  the  same  as  "inferior  courts" 
were  intended  to  be  creatures  of  the  legisla- 
ture, subject  to  its  will,  and  for  this  reason 
no  constitutional  limitations  were  thrown 
around  such  courts.  It  is  obvious  from  the 
terms  of  said  Constitution  that  no  question 
of  the  legislative  interference  with  a  consti- 
tutional tenure  of  office  arose  in  said  case. 
7  Hough,  Am.  Const.  (Iowa  Const.)  p.  382, 
art.  5. 

The  case  of  Fan  Buren  County  Supers,  v. 
Mattox,  30  Ark.  566,  was  grounded  upon  ex- 
press provisions  of  the  Arkansas  Constitu- 
tion, and  is  not  in  point.  The  Constitution 
of  Arkansas  (1868)  provides  in  §  5,  art.  7, 
as  follows:  "The  inferior  courts  of  the  state 
as  now  constituted  by  law,  except  as  herein- 
after provided,  shall  remain  with  the  same 
jurisdiction  as  they  now  possess,  provided 
that  the  general  assembly  may  provide  for 
the  establishment  of  such  inferior  courts, 
changes  of  jurisdiction  or  abolition  of  ex- 
isting inferior  courts  as  may  be  deemed  requi- 
site. The  judges  of  the  inferior  courts 
herein  provided  for  or  of  such  as  may  hore- 
after  be  established  by  law,  shall  be  appoint- 
ed by  the  governor  by  and  with  the  advice 
and  consent  of  the  senate,  for  the  term  of 
six  years,  and  until  such  time  as  the  general 
assembly  may  otherwise  direct:  Provided 
That  the  general  assembly  shall  not  inter- 
fere with  the  tenn  of  office  of  any  judge."  1 
Hough,  Am.  Const,  p.  101.  In  this  case  an 
inferior  court  was  abolished  by  an  act  of  the 
legislature,  and  the  judge  of  the  court  in- 
stituted a  mandamus  proceeding  vu  compel 
th<e  payment  of  his  salary.  The  court,  hold- 
ing adversely  to  the  contention,  said: 
"When  the  court  is  abolished,  as  was  tb4 
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oaae  in  this  instance,  there  was  no  longer 
an  office  to  fill,  no  officer,  no  services  to  ren- 
der, and  no  fees  due."  It  will  be  seen  that 
said  Con«rtitution  expressly  conferred  upon 
the  legislature  the  power  to  abolish  inferior 
courts.  The  constitutional  limitation  upon 
th^  legislature,  that  it  should  not  interfere 
with  the  term  of  office  of  a  judge,  is  to  be 
construed  in  connection  with  the  provision 
conferring  the  power  to  abolish.  This  limi- 
tation was  construed  by  the  court,  that, 
while  the  office  existed,  only  during  this 
time  the  term  of  office  should  not  be  inter- 
fered with.  It  is  therefore  evident  that  the 
court  based  its  conclusion  upon  the  theory 
that  said  limitation  did  not  control  the  pro- 
vision conferring  the  express  power  to  abol- 
ish, and  that  the  limitation  was  subordinate 
to  this  provision.  So,  therefore,  the  case 
is  gfTounded  on  an  express  constitutional 
provision  conferring  upon  the  legislature 
the  power  of  abolition;  this  power  of  aboli- 
tion necessarily  carrying  with  it -the  power 
of  deprivation  of  office. 

The  case  of  Hoke  v.  Henderson,  15  N.  C. 
(4  Dev.  L.)  1,  25  Am.  Dec.  677,  involved 
the  tenure  of  office  of  a  clerk, — an  office  rec- 
ognized by  the  Constitution  of  the  state, 
but  as  to  which  there  was  no  tenure  of  office 
prescribed  in  that  instrument,  such  tenure 
being  left  to  the  will  of  the  legislature.  15 
N.  C.  (4  Dev.  L.)  10,  25  Am.  Dec.  684. 
Chief  Justice  Ruffisi  in  that  case  said: 
"There  is  no  reason  why  a  public  office 
should  not  be  given  during  good  behavior. 
The  services  are  what  concern  the  country, 
and  they  may  be  expected  to  be  best  done  by 
those  v^ose  knowledge  of  them  from  time 
and  experience  is  most  extensive  and  exact. 
Some  offices  can  under  the  Constitulion  be 
granted  or  conferred  for  no  other  term  but 
that  of  good  behavior.  Such  is  the  provi- 
sion respecting  the  office  of  a  judge  and  jus- 
tice of  the  peace.  Certainly  that  is  not  in- 
troduced solely  for  the  benefit  of  the  persons 
holding  those  offices,  but  upon  the  great 
public  consideration  that  he  who  is  to  decide 
controversies  between  the  powerful  and  the 
poor,  and  especially  between  the  government 
and  an  individual,  should  be  independent,  in 
the  tenure  of  his  office,  of  all  control  and  in- 
fluence which  might  impair  his  impartiality, 
whether  such  control  be  essayed  through  the 
frowns  of  a  bad  man  or  through  the  adula- 
tion of  an  artful  one,  or  such  influence  be 
produced  by  the  threats  of  the  government 
to  visit  nonconformity  to  its  will  by  de- 
priving him  of  office  or  rendering  it  no  longer 
a  means  of  livelihood.  For  these  reasons 
the  Constitution  has  fixed  the  tenure  of  the 
judicial  office  to  be  during  good  behavior. 
Th«  people  have  said  that  the  liberty  and 
safety  of  the  citizen  required  that  it  should 
not  bo  held  upon  any  other  tenure.  It  is 
clear,  therefore,  that  our  ancestors  did  not 
entertain  the  notion  that  such  a  tenure  was 
not  consistent  with  our  institutions  general- 
ly. It  is  true  that  it  does  not  put  clerks 
upon  the  same  basis.  There  was  not  the 
same  reason  for  it.  The  public  interest  did 
not  require  that  any  law  should  be  laid 
down  to  the  legislature  as  to  the  tenure  of 
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those  offices,  but  it  was  left  to  their  discre- 
tion as  expediency  might  from  time  to  time 
require  it  to  be  altered."  15  N.  C.  (4  Dev. 
L.)  23,  25  Am.  Dec.  694,  695.  Notwith- 
standing these  declarations  of  the  court  in 
that  case,  it  is  cited  in  the  brief  of  the  at- 
torney general  in  this  as  sustaining  his  con- 
tention that  the  judges  of  out  inferior 
courts  are  mere  legislative  creatures,  to  be 
dealt  with  as  the  legislature  pleases.  In  his 
.brief  he  sets  out  a  quotation  taken  from  an 
isolated  portion  of  the  case,  which  he  itali- 
cizes. It  is  as  follows:  "So,  also,  it  is 
yielded  for  the  like  reason  that  the  office  it- 
self when  it  ceases  to  be  required  for  the 
benefit  of  the  people  may  be  abolished. 
There  is  no  obligation  on  the  legislature  or 
the  people  to  keep  up  a  useless  office  or  pay 
an  officer  who  is  not  needed.  He  takes  the 
office  with  the  tacit  understanding  that  the 
existence  of  the  office  depends  on  the  pub- 
lic necessity  for  it,  and  that  the  legislature 
is  to  judge  of  that."  As  this  quotation 
omits  the  language  of  the  court  immediately 
following  the  same,  we  add  this  language  to 
the  quotation,  viz.:  "But,  while  these  pos- 
tulates are  conceded,  the  conclusions  drawn 
from  them  cannot  be  admitted.  They  are 
that  there  cannot  be  private  property  in 
public  offices,  and,  if  there  be,  that  the  offi- 
cer may  be  discharged  at  the  discretion  of  the 
legislature.  Neither  of  these  propositions 
is  believed  to  be  correct."  15  N.  C.  (4  Dev. 
L.)  20,  25  Am.  Dec.  693.  The  language 
quoted  from  that  case  in  the  brief  of  the  at- 
torney general  was,  as  will  appear  from  an 
examination  of  the  case,  intended  to  apply 
only  to  offices  which  were  subject  to  legisla- 
tive will,  and  not  to  offices  the  tenures  of 
which  are  constitutionally  defined.  On  the 
contrary,  the  case  expressly  declares  that 
the  legislature  is  powerless  to  interfere  with 
offices  the  tenure  of  which  is  constitutionally 
prescribed.  The  case  is  a  direct  authority 
against  the  proposition  contended  for,  and 
sustains  the  view  herein  taken.  And  so  is 
the  case  of  Walter  em  rel,  Wilson  v.  Jordan, 
124  N.  C.  683,  33  S.  E.  139,  subsequently  de- 
cided in  the  same  state. 

Having  shown  that  the  two  Tennessee 
cases  (out  of  line  with  former  and  subse- 
quent cjises  on  the  same  principle)  directly 
against  the  holding  in  Pope  v.  Phifer,  Hiesk. 
G82,  repudiated  by  three  cases  since,  precisely 
in  point  {Slate  v.  Ridley^  State  ex  rel.  Orr 
V.  Leonard,  State  ex  rel.  Hayav.  Cummins), 
never  should  have  been  controlling,  I  wish 
to  present  the  original  question  against  the 
merit  of  these  opinions,  per  se,  and  in  this 
connection  I  would  refer  first  to  their  inher- 
ent want  of  weight  by  reason  of  the  falla- 
cious doctrine  upon  which  they  are  rested. 
It  is,  first,  the  assumption  that  "whatever 
the  legislature  could  establish  it  could  de- 
stroy." Tlie  authorities  already  cited  and 
quotations  made  wholly  overturn  this  as- 
sumption. It  is  clear  that  when  a  thing  is 
established  by  the  legislature,  and  exists 
only  by  virtue  of  that  authority,  the  author- 
ity may  be  withdrawn  and  the  thing  itself 
destroyed.  It  is  equally  clear  in  reason,  and 
we  think  we  have  demonstrated  it  to  be  so  in 


1099 


McCuiXBT  y.  State. 


601 


authority,  that  when  it  Ib  established  by  vir- 
tue of  const  it  utionul  direction,  and  to  exist 
and  take  power  and  duration,  with  un- 
changeable salary,  from  the  Constitution,  it 
is  imbedded  in  the  Constitution  and  beyond 
legislative  control.  This  principle  is  enun- 
ciated and  argued,  we  may  say  established. 
in  so  many  of  the  cases  cited,  that  to  repeat 
them  here  would  be  not  only  superfluous  but 
inexcusably  tedious.  The  second  fallacy  up- 
on which  it  was  based  was  the  lack  of  inde- 
pendence of  the  judicial  department.  The 
republican  form  of  government  which  we  in 
common  with  other  states  had  adopted  in 
theory  embraced  three  independent  depart- 
ments,— the  legislative,  executive,  and  judi-* 
cial, — each  supreme  in  its  own  sphere  and  m- 
dependent  of  the  others.  This  theory  had 
been  assumed  to  be  correct,  and  this  condi- 
tion of  independence  actually  existing  in 
fact,  from  the  adoption  of  our  earliest  Con- 
stitution until  the  case  of  State  ex  rel.  HaU 
Bey  V.  QaineSf  in  1879,  when  it  was  an- 
nounced in  words  by  this  court  that  the  inde- 
pendence of  the  judicial  department  was  on- 
ly ''a  fiction  of  law,"  and  that  it  could  not 
exist  without  the  assent  of  the  legislature. 
We  quote  the  language  of  the  opinion  on  this 
point :  '*Much  has  been  said  as  to  the  neces- 
sity of  maintaining  the  independence  of  the 
judiciary,  especially  to  maintain  the  courts 
free  from  legislative  interference.  There 
are  provisions  of  the  Constitution  intended 
to  promote  in  some  degree  the  independence, 
and  those  provisions  should  be  upheld,  but 
independence  in  fact  is  'a  fiction  of  law.' 
While  the  leprislature  cannot  rightfully  sub- 
vert the  judicial  department,  it  possesses 
many  powers  against  which  the  courts  have 
no  protection  except  the  integrity  of  tho 
legislature  itself  and  the  people.  The  tax- 
ing power  belongs  to  the  legislature,  and,  if 
that  body  refuses  to  levy  the  necessary  taxes 
to  support  the  government,  the  courts  would 
be  powerless."  State  ew  rel,  Halaey  v. 
Gainea,  2  Tica.  320. 

This  fallacious  argument  based  on  8up« 
posed  revolutionary  action  of  the  legislature 
is  so  fully  met  and  overthrown  by  Chief  Jus- 
tice Ruffin  in  the  case  of  Hoke  v.  Henderson, 
15  N.  C.  (4  Dcv.  L.)  1,  25  Am.  Dec.  698, 
that  we  cannot  forbear  quoting.  He  said: 
"The  argument  is  therefore  unsound  in  this: 
that  it  supposes  (what  cannot  be  admitted 
as  a  supposition )  the  legislature  will  design- 
edly and  wilfully  violate  the  Constitution,  in 
utter  disreijard  of  their  oaths  and  duty.  To 
do  indirectly  in  the  abused  exercise  of  an  ac- 
knowledged power,  not  given  for,  but  per- 
verted to  tlint  purpose,  that  which  is  ex- 
pressly forbidden  to  be  done  directly,  is  a 
gross  nnd  wicked  infraction  of  the  Constitu- 
tion, and  the  more  so  because  the  means  re- 
sorted to  deprive  the  injured  person,  and  are 
dcRifrnrd  to  deprive  him,  of  all  redress,  by 
preventing  the  quostion  becoming  the  sub- 
ject of  judicial  cognizance.  But  that  is  not 
the  only  test  of  the  constitutionality  of  an 
act  of  the  legislature.  There  are  many  laws 
palpably  unconstitutional  which  never  can 
be  marie  the  subjects  of  legal  controversies. 
4rt  T..  R.  A. 


Not  to  allude  to  the  causes  which  have  bee» 
recently  the  themes  of  the  bitterest  political 
controversies,  several  instances  of  much 
simplicity  may  be  adduced  from  our  state 
government.  The  Constitution  of  this  state 
provides  that  the  governor,  judges,  attor- 
ney general,  treasurer,  and  other  officero 
shall  be  elected  by  the  general  assembly  by 
ballot,  and  that  certain  of  them  shall  have 
adequate  salaries  during  their  continuance  in 
office.  Suppose  the  legislature  to  refuse  to 
elect  those  officers  or  to  give  them  salaries, 
or,  after  assigning  them  salaries  in  the  stat- 
ute, to  refuse  to  lay  taxes  or  to  collect  a  rev- 
enue to  pay  them.  All  these  would  be  plain 
breaches  of  constitutional  duty,  and  yet  a 
court  could  give  no  remedy,  but  it  must  be 
left  to  the  action  of  the  citizens  at  large  to 
change  unfaithful  for  more  faithful  repre- 
sentatives. Yet  no  one  will  say  that  the 
legislature  can  by  law  remove  the  governor 
or  a  judge,  or  any  other  head  of  a  depart- 
ment, because  they  can  unconstitutionally  re- 
fuse to  provide  salaries  for  them,  and  the 
courts  cannot  compel  the  raising  of  such  sal- 
aries. Nor.  can  it  be  said,  because  there  can- 
not be  such  compulsion,  that  therefore  the 
law  is  constitutional.  All  that  can  be 
said  is  that  such  is  the  imperfection  of  M 
human  institutions  that  it  is  not  possible  to 
anticipate  and  provide  against  all  vices  of 
the  heart,  more  than  all  errors  of  the  head, 
and  that  after  every  precaution  much  reU- 
ance  must  be  placed  in  the  integrity  of  our 
fellowmen,  and  that  such  confidence  is  liable 
to  be  abused.  But  I  think  it  may  safely  be 
assumed,  as  is  done  in  the  Constitution,  with 
all  the  responsibilities  of  the  legislative 
representatives  to  their  constituents  under 
frequent  elections,  with  all  the  clear  decla- 
rations of  the  rights  of  the  citizen  in  that 
instrument,  with  the  division  of  the  powers 
of  government  made  in  it,  whence  arise  the 
powers  and  the  duty  of  the  judiciary  to  as- 
certain the  conformity  of  a  statute  with  the 
Constitution,  that,  with  all  these  guards 
against  abuse,  the  danger  of  a  wilful  and  de- 
signed violation  is  never  to  be  apprehended. 
No  arguments,  therefore,  in  favor  of  the  ne- 
cessity of  executing  a  particular  act  appar- 
ently inconsistent  with  the  Constitution,  can 
be  drawn  from  any  supposed  ability  of  the 
legislature  to  effect  the  same  end  by  indirect 
means  which  are  beyond  the  cognizance  and* 
control  of  the  judiciary." 

The  Halaey  Cane  had  been  preceded  in  1875 
by  that  of  State  ex  rel.  Coleman  v.  Camphelt 
(MS.:  Jackson;  now  reported  in  3  Tenn. 
Cas.  355).  in  which  it  had  been  held  that  a 
court,  circuit  or  chancery,  established  under 
the  Constitution,  might  be  abolished  by  the 
legislature.  The  first-named  case  was  never 
published  until  after  the  present  controversy 
arose,  but  the  1a<«t  referred  to  and  was  based* 
upon  it ;  going  no  further  in  fact  but  broadly 
announcing  the  principle  upon  which  it  was 
based  to  be  the  want  of  independence  of  the 
judicial  department  under  our  Constitution. 
These  cases  were  presented  and  decided  when 
the  question  seemed  practically  to  be  of  mi- 
nor importance,  because  they  involved  but 
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the  little  interest,  and  the  few  dollars  of  the 
salary  of  a  single  judge;  and,  though  appar- 
ently earnestly  considered  and  decided  after 
a  division  and  dissenting  opinion,  we  think 
the  scope,  importance,  and  vicious  extent  of 
the  ruling  were  never  properly  appreciated 
by  the  court  or  the  bar  at  tnat  time,  and  are 
hardly  so  now,  when  we  have  only  the  destruc- 
tion of  eleven  constitutional  judicial  offices 
and  officers  (counting  judges  and  district  at- 
torneys) before  us,  and  never  will  be,  per- 
haps, until  some  less-envied  successors  of 
ours  shall  have  before  them  the  destruction 
of  the  entire  judicial  department.  We  are 
sure  the  extent  and  consequence  of  such  a 
•construction  was  never  contemplated  then. 
They  were  faintly  perceived  in  the  last  case, 
and*  an  intimation  given  that  legislation  to 
abolish  a  circuit  or  division  for  the  purpose 
of  destroying  a  judge  would  be  unconstitu- 
tional; but  the  court  dealt  with  this  great 
question  like  it  was  to  be  disposed  of  on  fic- 
tions, and,  if  correct,  struck  a  death  blow  to 
the  department  of  the  government  on  whoso 
security  and  independence  the  best  interests, 
the  lives,  liberty,  and  property,  of  the  citi- 
zens have  always  rested  in  pride,  and  here- 
tofore in  security.  The  legislature,  how- 
ever, never  deemed  it  wise  until  recently  to 
follow  this  invitation,  and  invade  the  depart- 
ment which  the  Constitution  made  the  per- 
manent administrator  of  justice.  In  a  mi- 
nor case  or  two,  never  of  consequence,  and 
never  noticed  until  the  Leonard  CcLse,  the 
legislature  may  have  asserted  the  right  so 
•conceded,  but  that  department  seemed  not 
to  desire  to  adopt  the  construction  given  the 
Constitution.  It  let  judges  go,  as  they  had 
always  gone,  uncontrolled  by  any  assump- 
tion or  assertion  of  general  legislative  power 
or  control.  When  the  Leonard  Case  aroso 
to  again  test  the  power  to  abolish  and  estab- 
lish courts,  it  was  upon  the  passage  of  a 
bounty  court  bill  abolishing  the  judge  of  a 
single  county,  about  which  the  majority  of 
the  legislature  could  care  little,  and  know 
less.  Tt  was  a  local  matter  purely,  affecting 
only  a  single  officer  in  one  county.  Natur- 
ally it  attracted  no  general  notice  from  the 
legislature  or  from  others.  It  passed  under 
these  conditions.  When  it  came  before  this 
■court  we  then  recognized  in  it  a  great  ques- 
tion, and  we  treated  it  as  such.  We  dis- 
tinctly and  in  the  most  unmistakable  terms 
rejected  and  repudiated  the  principle,  and 
the  argument  on  which  the  Coleman  and  the 
Halsey  Cases  were  founded.  We  dissented 
most  earnestly  from  the  statement  formu- 
lated in  the  last  case,  that  judicial  indepen- 
dence is  a  fiction  of  law,  and  asserted  our  re- 
jection of  the  whole  doctrine  of  those  cases 
ill  terms  so  clear  that  we  did  not  think  them 
susceptible  of  misapprehension  or  miscon- 
struction; and  wo  asserted  that  judicial  in- 
dependence was  a  constitutional  fact,  plainly 
cxiBtent  in  the  Constitution,  and  not  to  be 
construed  away  on  any  pretext  whatever. 
We  asserted  that  when  a  court,  under  the 
Constitution,  was  created,  it  was  to  be  for 
the  full  constitutional  term,  and  could  not 
he  }tho]iHhc<l.  VVe  said  this  was  intended  to 
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prevent  experimenting  with  courts;  to  caiua 
the  legislature  to  l^  careful  in  creating 
them,  because  they  could  not  be  destroyed 
sooner.  We  said  it  was  to  give  the  x>eople 
opportunity  to  try  them  on  their  merits  that 
the  term  must  be  so  long.  We  said  it  was 
to  make  the  judges  indepeiident  of  all  appre- 
hension of  loss  of  ofTioe  by  legislative  or 
other  interference.  We  said  everything 
that  could  be  said  to  mean  all  this,  and 
thought  nobody  could  mistake  it.  We  said 
additionally  that  while  the  Coleman  and 
Halsey  CaseSy  with  which  we  did  not  concur, 
were  not  in  the  way,  and  could  not  be  over- 
ruled because  not  so,  we  would  overrule 
them  if  this  case  had  been  like  them,  and 
they  had  therefore  required  overruling. 
There  can  be  no  doubt  of  what  we  then 
said  and  meant.  We  are  not  the  same 
individuals  now,  and  may  not  agree,  but  let 
us  not  find  differences  which  do  not  exist, 
and  which  all  the  world  will  say  do  not  ex- 
ist. The  same  is  true  of  the  Cummins  Case. 
In  principle  it  is  with  the  Leonard  Case,  and 
inconsistent  with  the  other  two.  We  can 
make  nothing  else  out  of  it,  and  nothing 
else  can  be  made  out  of  it.  We  propose  in 
this  dissent  to  stand  by  them.  They  are 
right,  and  always  were,  as  the  others  which 
they  repudiated  never  were. 

Now,  as  to  the  object  of  making  three  in- 
dependent departments,  and  of  giving'  Axed 
tenures  and  salaries.  It  is  agreed  through- 
out the  United  States  that  this  was  to  secure 
judicial  independence.  On  this  question 
and  its  importance  I  cannot  forbear  some 
quotations,  though  to  the  legal  profession, 
at  least,  they  may  be  regarded  aa  trite  and 
superfluous.  The  subject  is  well  presented 
in  the  able  brief  of  defendants  counsel  in  ar- 
gument and  citation,  and  we  can  state  it  no 
better  than  by  liberal  extracts  therefrom: 
"To  secure  the  independence  of  the  judicial 
department,  the  Constitution  provides  that 
the  term  of  the  service  of  a  judge  should  be 
for  eight  years,  and  that  his  salary  should 
not  be  diminished  during  his  term  of  office; 
this  being  the  only  method  by  which  such  in- 
dependence could  be  preserved  to  those  who 
exercise  the  functions  of  this  department. 
These  constitutional  provisions  guarding  the 
tenure  of  office  and  salary  of  the  judiciary 
were  expressly  intended  as  limitations  upon 
the  power  of  any  other  department  to  dis- 
turb these  safeguards  of  an  independent  de- 
partment. They  were  intended  to  be  fixed 
and  unalterable,  subject  alone  to  one  limi- 
tation ;  that  is,  by  the  removal  of  a  judge 
from  office  for  causes  of  his  own  creation  or 
arising  from  his  personal  condition.  This 
limitation  is  expressed  in  provisions  for  an 
impeachment  or  removal  from  office  for 
cause  by  a  two-thirds  vote  of  both  houses. 
To  interfere  with  the  judicial  department  by 
any  other  mode  than  under  the  grant  of 
power  to  remove  by  impeachment,  or  by  a 
two- thirds  vote  of  both  houses,  violates  the 
limitations  expressed  in  the  provisions  se- 
curing the  judicial  tenure  of  office.  There 
can  be  no  intermediate  ground  for  implica- 
tion  or   construction.     The   legislature  can 
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•only  act  under  this  grant  of  power  of  remov- 
«1.  Any  other  mcKle  is  prohibited.  Thia 
^aut  of  power  of  removal  by  impeachment, 
^r  lor  cause  by  two-thirds  vote,  precludes  the 
idea  of  removal  by  any  other  method,  aboli* 
tion  or  reorganization  of  courts,  or  other- 
wise. If  the  power  of  removal  by  abolition 
K>r  reorganization  of  courts  was  intended, 
there  was  no  need  of  these  methods  of  re- 
moval. Removal  could  be  accomplished  by 
the  simple  and  easier  method  of  a  majority 
vote  abolishing  or  reorganizing  courts,  and 
the  establishment  of  new  courts  or  circuits. 
The  constitutionally  defined  methods  of  re- 
moval of  themselves  afford  conclusive  evi- 
•dence  of  the  intendment  that  no  other  mode 
^could  be  exercised.  'When  the  means  for 
the  exercise  of  a  granted  power  are  given,  no 
>other  or  different  means  can  be  implied  as 
■being  more  effectual  or  convenient.'  The 
granted  power  must  be  exercised  in  the  pre- 
scribed manner.  Every  other  mode  of  exe- 
cuting the  power  is  prohibited.  Smith  t. 
Normani,  5  Yerg.  272;  Cooley,  Const.  Lim. 
'Cth  ed.  p.  78.  'The  affirmation  of  a  distinct 
policy  upon  any  specific  point  in  a  state  con- 
-stitution  implies  the  negation  of  any  power 
in  the  legislature  to  establish  a  different  pol- 
icy. "Every  positive  direction  contains  an 
implication  against  anything  contrary  to  it, 
^vhioh  would  frustrate  or  disappoint  the 
purpose  of  that  provision."'  State  ea  rel. 
Keyer  v.  Balloek,  14  Nev.  202,  33  Am.  Rep. 
559;  Cooley,  Const.  Lim.  6th  ed.  80.  That 
Ihc  tenure  of  office  provisions  of  the  Consti- 
tution were  expressly  intended  to  secure  the 
term  of  office  and  the  judge  the  ofYice  during 
the  tenure,  subject  alone  to  the  defined  grant 
of  power  of  removal,  is  firmly  established  in 
the  light  of  history,  and  the  conditions  which 
led  to  the  establishment  of  our  Federal  and 
■state  forms  of  government.  When  we  look 
to  these,  we  find  the  full  import  of  the  fram- 
-ers  of  our  organic  law  'hammered  and  crys- 
talized'  in  the  few  brief  words  which  define 
-and  secure  judicial  independence  by  a  fixed 
tenure  of  oHice,  and  an  undiminished  com- 
pensation during  that  tenure.  The  struggle 
for  judicial  independence  has  been  a  long 
and  eventful  one.  Tn  England  the  appoint- 
ment of  judges  was  a  prerogative  of  the 
Crown,  and  their  tenure  of  office  at  the 
pleasure  of  the  Crown.  Prior  to  the  reign  of 
Jnmes  the  Second  this  prerogative  had  been 
abused  by  the  Stuarts  to  some  extent,  but  it 
was  abused  by  James  the  Second  so  largely 
nnd  arbitrnrily  that  it  became  one  of  the 
•causes  of  the  Revolution.  Macaulay  gives 
this  account  of  his  arbitrary  removals  of 
judges:  STudge  after  judge  had  been 
atripped  of  the  ermine  for  declining  to  give 
•decisions  opposed  to  the  whole  common  law 
and  statute  law.  Decisions  at  variance  with 
the  spirit  of  the  Constitution  had  been  ob- 
tained from  these  tribunals  by  turning  out 
judge  after  judge,  until  the  bench  had  been 
filled  with  men  ready  to  obey  implicitly  the 
directions  of  the  government.'  These  many 
abuses  of  power  nre  too  numerous  to  detail. 
They  were  characterized  by  judicial  murder, 
emphasized  by  tyranny,  corruption,  and  op- 
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piession.  History  was  made  odious  with  the 
bloody  assizes  of  Jeffreys  and  the  execution 
of  Sydney;  with  the  revival  of  the  star  cham- 
ber and  the  oppression  of  the  high  commis- 
sion. The  efforts  of  the  King  to  secure  from 
his  pliant  tools  upon  the  high  commission 
the  conviction  of  the  bishops  who  dared  to 
disobey  his  will  set  England  afiame.  Then 
came  the  Revolution,  and  with  it  it  was 
made  a  part  of  the  unwritten  Constitu- 
tion of  England  that  the  judges  should  hold 
quamdiu  so  bene  gesaerit  (that  is,  during 
life  or  good  behavior),  instead  of  durante 
placito  (that  is.  at  the  discretion  of  the 
Crown),  and  that  they  should  not  be  re- 
moved from  oflioe  except  upon  the  address 
of  two  thirds  of  both  houses  of  Parliament. 
This  establishment  of  the  judicial  tenure  was 
first  secured,  though  imperfectly,  in  the  bill 
of  rights  following  the  Revolution;  then  by 
the  statute  of  13  Wm.  [II.,  defining  the  judi- 
cial tenure  in  the  terms  stated,  and  prohibit- 
ing removal  from  office  by  the  Crown  except 
upon  the  addresses  of  two  thirds  of  both 
houses  of  Parliament.  But  under  the  laws 
the  office  of  the  judge  expired  with  the  de- 
mise of  the  King.  Afterwards  by  statute  in 
the  reign  of  George  III.  it  was  provided  that 
the  judges  should  hold  during  good  behavior 
notwithstanding  the  demise  of  the  King,  and 
also  by  this  statute  their  full  salaries  were 
secured  during  their  continuance  in  office. 
In  recommending  this  act,  the  King  said  'he 
looked  upon  the  independence  and  upright- 
ness of  the  judges  as  essential  to  the  impar' 
tial  administration  of  justice,  as  one  of  the 
best  securities  of  the  rights  and  liberties  of 
his  subjects,  and  as  most  conducive  to  the 
honor  of  the  Crown.*  Story,  Const.  §§  1008, 
1623,  1624;  Hall,  Const.  Hist.  pp.  301,  401; 
12  Green,  Hist.  Kng.  Hawthorne's  ed.  No* 
Itons  of  tht!  World,  p.  80;  2  Macaulay,  Hist. 
Eng.  pp.  C2-65,  160,  208,  209,  210,  201,  287, 
319,  320,  262  et  aeg,;  4  Macaulay,  Hist.  Eng. 
p.  147 ;  Williams,  Impeachment,  p.  336.  'In 
England  the  complete  independence  of  the 
judiciary  has  been  considered,  and  has  been 
found,  the  best  and  surest  safeguard  of  true 
liberty,  securing  a  government  of  known  and 
uniform  laws,  acting  alike  upon  every  man.' 
Judge  Hopkinson,  Defense  of  Chase;  note, 
Story,  Const.  S  1619.  'Indeed,  since  the  in- 
dependence of  the  judges  has  been  secured  by 
this  permanent  duration  of  office,  the  admin- 
istration of  justice  has  with  a  single  excep- 
tion flowed  on  in  England  with  an  uninter- 
rupted and  pure,  and  unstained  current.  It 
is  due  to  the  enlightened  tribunals  of  that 
nation  to  declare  that  their  learning,  integ- 
rity, and  impartiality  have  conmianded  the 
reverence  and  respect  as  well  of  America  as 
Europe.'  Story,  Const.  S  1008.  'Such  was 
the  memorable  history  of  the  struggle  for 
the  establishment  of  the  independence  of 
judges  in  England,  and  its  ingraftment  into 
the  unwritten  Constitution  of  that  country. 
Tliia  independence  can  now  only  be  termin- 
ated by  'an  address  from  both  houses  of  Par- 
liament, as  the  most  regular,  solemn,  and  au- 
thentic way  by  which  the  dissatisfaction  of 
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the  people  can  be  expressed."'    Dr.  Foley 
(Story,  Const,  note,  §  1609)." 

While  the  Parliament  of  England  is  om- 
nipotent, the  necessity  of  judicial  independ- 
ence as  a  protection  of  life,  liberty,  and  prop- 
erty is  so  firmly  imbedded  in  the  English 
mind  that  no  Parliament  has  assumed  to  in- 
terfere with  the  tenure  of  office  of  a  judge^ 
except  upon  the  gravest  of  reasons,  and  only 
in  matters  personal  to  the  judge.  The  ade- 
quate salaries  paid  the  judges  of  England,  in 
view  of  the  purposes  for  which  they  are  paid 
(to  secure  the  best  of  judicial  service), — ^the 
salaries  can  have  no  place  in  the  considera- 
tion of  Parliament  as  a  cause  to  address  to 
the  Crown  for  removal.  Arbitrary  removal 
by  the  King  of  judges  from  office  in  the  colo- 
nies was  one  of  the  causes  which  led  to  the 
declaration  of  cur  independence.  In  that 
instrument  it  is  recited:  ^'He  has  made 
judges  dejiendcnt  on  his  will  alone  for  the 
tenure  of  their  offices,  and  the  amount  and 
payment  of  their  salaries." 

In  the  light  ol  this  antecedent  history  the 
Constitution  of  the  United  States  was 
framed  by  the  Convention  of  1787.  In  addi- 
tion to  its  intelligence,  this  body  was  char- 
acterized by  thorough  knowledge,  informa- 
tion, and  research  as  to  political  economy, 
the  government  of  republics,  democracies, 
and  the  institutions  of  the  mother  country. 
Its  purpose  was  to  frame  a  written  instru- 
ment to  control  a  great  people,  upon  the  the- 
ory of  three  separate,  independent,  and  co- 
ordinate departments  of  government, — the 
executive,  judicial,  and  legislative.  Judicial 
independence  was  intended  to  be  secured  by 
the  provision  that  "the  judges  both  of  the 
supreme  and  inferior  courts  shall  hold  their 
offices  during  good  behavior,  and  shall  at 
stated  times  receive  for  their  services  j»  com- 
pensation, which  shall  not  be  diminished 
during  their  continuation  in  office."  U.  S. 
Const,  art.  3,  S  1.  This  convention  was  held 
with  closed  doors,  and  there  seems  to  be  no 
record  of  its  debates,  except  a  few  brief  min- 
utes of  Mr.  Yates.  After  the  formation  of 
the  Constitution  it  was  submitted  to  the  re- 
spective conventions  of  the  states  for  adop- 
tion. The  records  of  the  debates  in  some  of 
these  conventions  have  been  preserved,  and 
have  been  compiled  by  Mr.  Elliot.  These 
debates  establish  beyond  controversy  that 
said  clause  of  the  Federal  Constitution  was 
intended  to  put  the  tenure  of  office  of  the  en-* 
tire  Federal  judiciary  beyond  any  legislative 
interference  whatever,  except  by  impeach- 
ment. In  factt  this  was  urged  upon  the 
state  conventions  as  one  of  the  main  reasons 
why  the  Constitution  should  be  adopted. 
There  were  objections  urged  to  the  provisions 
as  to  the  judiciary  on  other  grounds,  but 
none  upon  the  matter  of  independence  of  the 
judiciary  as  secured  by  a  fixed  tenure  of  of- 
fice. It  is  clear  from  these  debates  that  the 
Constitution  was  considered  as  intending 
that  the  tenure  of  office  and  salaries  of 
judges  should  not  be  disturbed  during  good 
behavior,  and  that  a  breach  of  the  condition 
of  good  behavior  should  only  be  considered 
by  means  of  an  impeachment.  We  quoce 
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pertinent  extracts  from  the  debates  ia  th* 
state  conventions: 

Massachusetts  Convention — ^Mr.  Thacker; 
"In  this  proposed  form  each  branch  of  pow* 
er  is  derived  either  immediately  or  directly 
from  the  people.  The  lower  houses  are  elect- 
ed directly  by  those  persons  who  are  quali* 
fied  to  vote  for  the  representatives  of  the 
state,  and  at  the  expiration  of  two  years 
these  become  private  men,  unless  their  past 
conduct  entitles  tbem  to  a  future  election. 
The  Senate  is  elected  by  the  legislatures  of 
the  different  states,  and  represents  their  sov- 
ereignty. These  powers  are  a  check  on  each 
other,  and  can  never  be  made  either  depend- 
ent on  one  another  or  independent  of  the 
people.  The  President  is  chosen  by  the  elect- 
ors, who  are  appointed  by  the  people.  The 
high  courts  of  justice  arise  from  the  Presi- 
dent and  the  Senate,  but  yet  the  mij[iisters  of 
them  can  be  removed  only  upon  bad  be- 
havior. The  independence  of  judges  is  on9 
of  the  favorable  circumstances  to  public  lib- 
erty, for  when  they  become  the  slaves  of  a 
venal,  corrupt  court,  and  the  hirelings  of 
tyranny,  all  property  is  precarious  and  per- 
sonal security  at  an  end."  2  Elliot,  Deb. 
•pp.  153,  154. 

Connecticut  Convention — ^Mr.  Elsworth,  » 
Member  of  the  Federal  Convention:  "This 
Constitution  defines  the  extent  of  the  powers 
of  the  general  government.  If  the  general 
legislature  should  at  any  time  overlap  its 
limits,  the  judicial  department  is  a  constitu- 
tional check.  If  the  United  States  go  beyond 
their  powers, — if  they  make  a  law  which  the 
Constitution  does  not  authorize, — it  is  void ; 
and  the  judicial  power,  the  national  judges, 
who,  to  secure  their  impartiality,  are  to  be 
made  independent,  will  declare  it  to  be  void. 
On  the  other  hand,  if  the  states  go  beyond 
their  limits, — if  they  make  the  law  which  is 
an  usurpation  upon  the  general  government. 
— the  law  is  void;  and  upright,  independent 
judges  will  declare  it  to  be  so."     Id.  p.  198. 

Pennsylvania  Convention — Mr.  Wilson,  a 
Member  of  the  Federal  Convention:  "Sir, 
it  has  often  been  a  matter  of  surprise,  and 
frequently  complained  of,  even  in  Pennsyl- 
vania, that  the  independence  of  the  judges 
is  not  properly  secure.  The  servile  depend- 
ence of  the  judges  in  some  of  the  states  that 
have  neglected  to  make  proper  provisions  on 
this  subject  endangers  the  property  and  lib- 
erty of  the  people,  and  1  apprehend  that 
whenever  it  has  happened  the  appointment 
has  been  for  a  less  period  than  during  good 
behavior;  for,  if  every  five  or  seven  years  the 
judges  are  obliged  to  make  court  for  their 
appointment  to  office,  they  cannot  be  styled 
independent.  This  is  not  the  case  with  re- 
gard to  those  appointed  under  the  general 
government,  for  the  judges  shall  bold  their 
offices  during  their  good  behavior."  Id.  p. 
446.  "Now,  I  proceed  to  the  judicial  de- 
partment; and  here,  Mr.  President,  I  meet 
an  objection  I  confess  I  had  not  expectedt 
and  it  seems  that  it  did  not  occur  to  the  hon- 
orable gentleman  (Mr.  Finley)  who  made  it, 
until  a  few  days  Sjgo.  He  alleges  that  the 
judges,  under  this  Constitution,  are  not  ren- 
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dered  sufRciently  independent,  because  thej 
cnay  hold  other  offices,  and,  though  they  may 
he  independent  as  judges,  yet  their  other  of- 
fices may  depend  upon  the  legislature.  I 
•confess,  sir,  this  objection  appears  to  me  to 
be  a  little  wiredrawn.  In  the  first  place, 
the  legislature  can  appoint  to  no  office. 
Therefore  the  dependency  could  not  be  on 
them  for  the  office,  but  rather  on  the  Presi- 
dent and  the  Senate;  but  then  these  cannot 
Add  the  salary,  because  no  money  can  be  ap- 
propriated but  in  consequence  of  a  law  of 
the  United  States.  No  sinecure  can  be  be- 
stowed on  any  judge  but  by  the  concurrence 
of  the  whole  legislature  and  the  President, 
and  I  do  not  think  this  an  event  likely  to 
•occur."     Id.  p.  475. 

Virginia  Convention — Edmund  Randolph, 
s,  Member  of  the  Federal  Convention:  "If 
Congress  wish  to  aggrandize  themselves  by 
oppressing  the  people,  the  judiciary  must 
first  be  con-upted.  No  man  says  anything 
Against  them.  They  are  more  independent 
than  in  England." 

Virginia,  continued — Pendleton :  "It  will 
make  no  difference  as  to  the  principles  on 
which  the  decisions  will  be  made,  whether  it 
will  come  before  the  state  court  or  Federal 
court.  They  will  be  both  equally  independ- 
ent, and  ready  to  decide  in  strict  conformity 
to  justice.  I  believe  the  Federal  courts  will 
iye  as  independent  as  the  state  courts.  I 
ehall  no  more  hesitate  to  trust  my  liberty 
And  property  to  the  one  than  to  the  other. 
Whenev<;r,  in  any  country  in  the  world,  the 
judges  arc  independent,  there  property  is  se- 
cure. The  existence  of  Great  Britain  de- 
fiends  on  that  purity  with  which  justice  is 
41  f1  ministered.  Tliis  clause  also  secures  an 
important  point, — the  independency  of 
judges,  both  as  to  tenure  of  office  and  fixing 
«nlary.  I  wish  the  restraint  had  been  ap- 
filied  to  increase  as  well  as  to  diminish."  3 
Klliot,  Deb.  pp.  290,  472. 

Virginia,  continued — John  Marshall: 
'"Gentlemen  have  gone  on  the  idea  that  the 
Federal  courts  will  not  determine  the  causes 
which  may  come  before  them  with  the  same 
fairness  and  impartiality  with  which  the 
other  courts  decide.  What  are  the  reasons 
of  this  supposition?  Do  they  draw  them 
from  the  manner  in  which  the  judges  arc 
chosen,  or  the  tenure  of  their  office?  What 
is  it  that  makes  us  trust  our  judges?  Their 
independence  in  office,  and  manner  of  ap- 
pointment. Are  not  the  judges  of  the  Fed- 
eral court  chosen  with  as  much  wisdom  as 
the  judges  of  the  state  government?  Are 
they  not  equally,  if  not  more,  independent? 
Though  it  may  not  in  general  be  absolutely 
necessary,  a  case  may  happen,  as  has  been  ob- 
served, in  which  a  citizen  of  one  state  ought 
to  be  able  to  recur  to  this  tribunal  to  recover 
a  claim  from  the  citizen  of  another  state. 
What  is  the  evil  which  this  can  produce? 
Will  he  get  more  than  justice  there?  The 
independence  of  the  judges  forbids  it.  But, 
says  the  honorable  membiBr,  laws  may  be  exe- 
cuted tyrannically.  Where  is  the  independ- 
ence of  your  judges?  If  a  law  be  exercised 
tyrannically  in  Virginia,  to  what  can  you 
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trust;  to  your  judiciary?  What  security 
have  you  for  justice?  Their  independence? 
Will  it  not  be  so  in  Federal  courts?"  Id. 
pp.  601,  502,  605,  508. 

Virginia,  continued — ^Mr.  Madison,  a 
Member  of  the  Federal  Convention:  "Hav- 
ing taken  this  general  view  of  the  subject,  I 
will  now  advert  to  what  has  fallen  from  the 
honorable  gentleman  who  presides.  His 
criticism  is,  that  the  judiciary  has  not  been 
guarded  from  an  increase  of  the  salary  of  the 
judges.  I  wished  myself  to  insert  a  re- 
straint on  the  augmentation  as  well  as  dim- 
inution of  their  compensation,  and  supported 
it  in  the  convention.  But  I  was  overruled. 
I  must  take  the  reasons  which  were  urged. 
They  had  great  weight.  The  business  must 
increase.  If  there  was  no  power  to  increase 
their  pay  according  to  the  increase  of  busi- 
ness during  the  life  of  the  judges,  it  might 
happen  that  there  would  be  such  an  accum- 
ulation of  business  as  would  reduce  the  pay 
to  a  most  trivial  consideration."    Id.  p.  489. 

Virginia,  continued — Mr.  Henry:  "I  con- 
sider the  Virginia  judiciary  as  one  of  the 
best  barriers  against  strides  of  power, — 
against  the  power  which  we  are  told  by  the 
honorable  gentleman  has  threatened  the  de- 
struction of  liberty.  Pardon  me  for  express- 
ing my  extreme  regret  that  it  is  in  their 
power  to  take  away  that  barrier.  Gentle- 
men will  not  say  that  any  danger  can  be  ex- 
pected from  the  state  legislatures.  So  small 
are  the  barriers  against  the  encroachments 
and  usurpations  of  Congress,  that  when  I 
see  this^  latter  barrier,  the  independency  of 
the  judges,  impaired,  I  am  persuaded  I  see 
the  prostration  of  all  our  rights.  In  what 
situation  will  your  judges  be  when  they  are 
sworn  to  preserve  the  Constitution  of  the 
state  and  of  the  general  government?  If 
there  be  a  concurrent  dispute  between  them, 
which  will  prevail?  They  cannot  serve  two 
masters  struggling  for  the  same  object.  The 
laws  of  Congress  being  paramount  to  those 
of  the  states,  and  to  their  constitutions,  also, 
whenever  they  come  in  competition  the 
judges  must  decide  in  favor  of  the  former. 
This,  instead  of  relieving  or  aiding  me,  de- 
prives me  of  my  only  comfort,  the  independ- 
ency of  the  judges.  Tlie  judiciary  are  the 
sole  protection  against  a  tyrannical  execu- 
tion of  the  laws.  But  if  by  this  system  we 
lose  our  judiciary,  and  they  cannot  help  us, 
we  must  sit  down  quietly  and  be  oppressed.*' 
Id.  p.  591. 

Virginia,  continued  —  Mr.  Grayson: 
"Something  has  been  said  of  the  independ- 
ency of  the  Federal  judges.  I  will  only  ob- 
serve that  it  is  on  as  corrupt  a  basis  as  the 
art  of  man  can  place  it.  The  salaries  of  the 
judges  may  be  augmented.  Augmentation  of 
salary  is  the  only  method  that  can  be  taken 
to  corrupt  a  judge."     Id.  pp.  511,  512. 

Virginia,  continued — Mr.  George  Nicho- 
las: "It  has  been  observed,  sir,  that  the 
judges  appointed  under  the  British  Consti- 
tution are  more  independent  than  those  to 
be  appointed  under  the  plan  on  the  table. 
This,  sir,  like  other  assertions  of  honorable 
gentlemen,     is    equally    groundless.       May 
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there  not  be  a  variety  of  pensions  granted  to 
the  judges  in  England  so  as  to  influence 
them,  and  cannot  they  be  removed  by  a  vote 
of  both  houses  of  Parliament?  This  is  not 
the  case  with  our  Federal  judges.  They  are 
to  be  appointed  during  good  behavior,  and 
cannot  be  removed,  and  at  stated  times  are 
to  receive  a  compensation  for  their  services/' 
Id.  p.  526. 

North  Carolina  Convention — ^Mr.  Steele: 
"Will  the  members  of  Congress  deviate  from 
their  duty  without  any  prospect  of  advan- 
tage to  themselves?  What  interest  can  they 
have  to  make  the  place  of  elections  incon- 
venient? The  judicial  power  of  the  govern- 
ment is  so  well  constructed  as  to  be  a  check. 
There  was  no  check  in  the  old  confederation. 
Their  power  was  in  principle  and  theory 
transcendent.  If  the  Congress  make  laws 
inconsistent  with  the  Constitution,  independ- 
ent judges  will  not  uphold  them,  nor  will 
the  people  obey  them."  4  Elliot,  Deb.  pp. 
93,  94. 

The  intention  of  permanency  in  the  judi- 
cial tenure  of  office  is  also  conclusively  shown 
by  articles  of  Alexander  Hamilton  in  advo- 
cacy of  the  adoption  of  the  Federal  Constitu- 
tion by  states.     These  articles  of  Mr.  Hamil- 
ton (a  member  of  the  convention) ,  published 
in  the  Federalist,  set  out  the  intention  of  the 
convention  in  adopting  the  judicial  tenure 
of  office  clause,  and  in  them  he  shows  con- 
clusively that  this  clause  was  framed  ex- 
'pressly  to  secure  the  Federal  judiciary  from 
any  interference,  direct  or  indirect   (except 
by  impeachment),  on  the  part  of  any  co-or- 
dinate department  of  the  government.  These 
articles  (approved  by  Story)  are  too  lengthy 
to  quote  in  full,  and  we  therefore  refer  the 
court  to  tliem  for  the  full  context,  all  bear- 
ing with  great  force  upon  the  question  of  ju- 
dicial   independence.     Mr.    Hamilton   says: 
"According  to  the  plan  of  the  convention,  all 
the  judges  who  may  be  appointed  by  the 
United  States  are  to  hold  their  offices  during 
good  behavior,  which  is  conformable  to  the 
most  approved  of  the  state  Constitutions, — 
among    the  rest,  that  of    this  state.     The 
standard  of  good  behavior  for  the  continu- 
ance in  office  of  the  judicial  magistracy  is 
certainly  one  of  the  most  valuable  of  the 
modern    improvements    in    the    practice   of 
government.     In  a  monarchy  it  is  an  excel- 
lent barrier  to  the  despotism  of  the  prince; 
in  a  republic  it  is  a  no  less  excellent  barrier 
to  the  encroachments  and  oppressions  of  the 
representative  body.     And  it  is  the  best  ex- 
pedient which  can  be  devised  in  any  govern- 
ment to  secure  a  steady,'  upright,  and  impar* 
tial   administration  of  the  laws.     Whoever 
attentively   considers   the   different  depart- 
ments of  power  must  perceive  that,  in  a  gov- 
ernment in  which  they  are  separated  from 
each  other,  the  judiciary,  from  the  nature  of 
its  functions,  will  always  be  the  least  dan- 
gerous to  the  political  rights  of  the  Consti- 
tution, because  it  will  be  least  in  a  capacity 
to  annoy  or  injure  them.     The  executive  not 
only   dispenses   the   honors,   but   holds   the 
sword,  of  the  community.     The  legislature 
not  only  commands  the  purse,  but  prescribes 
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the  rules  by  which  the  duties  and  rights  of 
every  citizen  are  to  be  regulated.     The  judi- 
ciary, on  the  contrary,  has  co  influence  over 
either  the  sword  or  th«  purse,  no  direction 
either  of  the  strength  or  the  wealth  of  soci- 
ety, and  can  take  no  active  resolution  what- 
ever.    It  may  truly  be  said  to  have  neither 
force  nor   will,  but  merely  judgment,   and 
must  ultimately  depend  upon  the  aid  of  the- 
executive  for  the  efficacious  exercise  even  of 
this  faculty.     This  simple  view  of  the  mat- 
ter suggests  several  important  consequences. 
It  proves  incontestably  that  the  judiciary  i» 
beyond  comparison  the  weakest  of  the  three 
departments  of  power,  that  it  can  never  at- 
tack with  success  either  of  the  other  two, 
and  that  all  possible  care  is  requisite  to  ena- 
ble it  to  defend  itself  against  their  attacks. 
It  proves,  in  the  last  place,  that  as  liberty 
can  have  nothing  to  fear  from  the  judiciary 
alone,  but  would  have   everything   to  fear 
from  its  union  with  either  of  the  other  de- 
partments; that  as  all  the  effects  of  such  a 
union  must  ensue  from  a  dependence  of  the 
former  on  the  latter,  notwithstanding  a  nom- 
inal and  apparent  separation;  that  as  fronv 
the  natural  feebleness  of  the  judiciary  it  is- 
in  continual  jeopardy  of  being  overpowered, 
awed,  or  influenced  by  its  co-ordinate  branch- 
es; that  as  nothing  can  contribute  so  much 
to  its  firmness  and  independence  as  perma- 
nency in  office, — this  quality  may  therefore 
be  justly  regarded  as  an  indispensable  in- 
gredient in  its  constitution,  and  in  a  great 
measure  as  the  citadel  of  the  public  justice 
and  of  the  public  security.     The  complete  in- 
dependence of  the  courts  of  justice  is  pecul- 
iarly essential  in  a  limited  Constitution.  !£„ 
then,  the  courts  of  justice  are  to  be  consid- 
ered as  the  bulwarks  of  a  limited  Constitu- 
tion against  legislative  encroachments,  this 
consideration  will  afford  a  strong  argument 
for  the  permanent  tenure  of  judicial  offices, 
since  nothing  will  contribute  so  much  as  this 
to  that   independent  spirit    in    the  judges 
which  must  be  essential  to  the  faithful  per- 
formance of  so  arduous  a  duty.     This  inde- 
pendence of  the  judges  is  equally  requisite 
to  guard  the  Constitution  and  the  rights  of 
individuals   from   the   effects    of    those   ill 
humors  which  the  arts  of  designing  men  or 
the    influence    of    particular    conjunctures 
sometimes    disseminate   among    the    people 
themselves,  and  which,  though  they  speedily 
give  place  to  better  information  and  a  more 
deliberate  reflection,  have  a  tendency  in  the 
meantime  to  occasion  dangerous  innovations 
in  the  government  and  serious  oppressions 
of  the  minor  party  in  the  community ;  for  it 
is  easy  to  see  that  it  would  require  an  un- 
common portion  of  fortitude  in  the  judges  to 
do  their  duty  as  faithful  guardians  of  the 
Constitution  where  legislative  invasions  of  it 
had  been  instigated  by  the  major  voice  of  th© 
community.     That   inflexible    and    uniform 
adherence  to  the  rights  of  the  Constitutions 
and  of  individuals  which  we  perceive  to  be 
indispensable  in  the  courts  of  justice  can  cer- 
tainly not  be  expected  from  judges  who  hold 
their  offices  by  temporary  commission.  There 
is  yet  a  further  and  weighty  veason  for  th« 
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permanency  of  judicial  offices,  which  is  de- 
ducible  from  the  nature  of  the  qualifications 
they  require.  It  has  been  frequently  re- 
marked, with  great  propriety,  that  a  volumi- 
nous code  of  laws  is  one  of  the  inconvenien- 
ces necessarily  connected  with  the  advanta* 
ges  of  a  free  government.  To  avoid  arbi- 
trary discretion  in  the  courts,  it  is  indispen- 
sable that  they  should  be  bound  down  by 
strict  rules  and  precedents,  which  serve  to 
define  and  point  out  their  duty  in  every  par- 
ticular case  that  comes  before  them;  and  it 
will  readily  be  conceived,  from  the  variety  of 
controversies  which  grow  out  of  the  folly  and 
wickedness  of  mankind,  that  the  records  of 
these  precedents  must  unavoidably  swell  to 
a  very  considerable  bulk,  and  must  demand 
long  and  laborious  study  to  acquire  a  compe- 
tent knowledge  of  them.  Hence  it  is  that 
there  can  be  but  few  men  in  the  society  who 
will  have  suflicient  skill  in  the  laws  to  quali- 
fy them  for  the  station  of  judges.  And, 
making  the  proper  deduction^  for  the  ordi- 
nary depravity  of  human  nature,  the  number 
must  be  still  smaller  of  those  who  unite  the 
requisite  integrity  with  the  requisite  knowl- 
edge. These  conditions  apprise  us  that  the 
gcvernmcnt  can  have  no  great  option  between 
fit  characters,  and  that  a  temporary  dura- 
tion in  office,  which  would  naturally  discour- 
age such  characters  from  quitting  a  lucra- 
tive line  of  practice  to  accept  a  seat  on  the 
bench,  would  have  a  tendency  to  throw  the 
administration  of  juRtice  into  hands  less 
able  and  less  well  qualified  to  conduct  it  with 
utility  and  dignity.  Upon  the  whole,  there 
can  be  no  room  to  doubt  that  the  convention 
acted  wisely  in  copying  from  the  models  of 
those  CoHHti  tut  ions  which  have  established 
good  behavior  as  the  tenure  of  judicial  offi- 
ces, in  point  of  duration,  and  that,  so  fav 
from  beinjr  blnmnble  on  this  account,  their 
plan  would  have  been  inexcusably  defective 
if  it  had  wanted  this  important  feature  of 
good  government.  The  experience  of  Great 
Hritain  is  an  illustrious  comment  on  the  ex- 
cellence of  the  institution."  Federalist, 
Xoa.  78.  79,  pp.  302-371. 

Another  evidence  of  this  purpose  of  the 
Federal  Constitution  is  to  be  found  in  the  re- 
jection by  the  convention  framing  the  samci 
of  two  propositions.  One  of  these  proposi- 
tions was  to  make  the  judges  removable  by 
the  President  upon  the  application  of  tho 
Senate  and  House  of  Representatives;  the 
other,  to  authorize  the  removal  of  judges  on 
ftccount  of  ibeir  disability  to  discharge  the 
duties  of  their  offices.  That  these  prbposi- 
tions  were  rejected  for  the  reason  that  they 
might  afTect  judical  independence  is  shown 
by  Mr.  Story  in  his  work  on  Constitutions. 
Story,  Const.  §11  1C22-1C2C.  The  judicial 
tenure  of  office  clause  in  the  Constitution  of 
1706  is  to  be  interpreted  in  connection  with 
antecedent  history.  It  was  in  the  light  and 
knowledge  of  the  fierce  struggle  which  took 
place  in  England  to  secure  judicial  independ- 
ence; of  the  solemn  protest  of  the  Declara- 
tion of  Independence  against  the  interfer- 
ence of  the  King  with  the  tenure  of  officials, 
the  colonial  judges,  and  their  salaries;  and 
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of  the  history  of  tlie  formation  and  adoption 
01  the  Federal  Constitution,  and  the  ingraft- 
ment  into  the  same  of  a  fixed  tenure  of  of- 
fice, paramount  (except  by  impeachment)  to 
any  legislative  will, — that  the  first  Constitu- 
tion of  the  state  was  framed  in  1796.  This 
Constitution  provided  that  judges  should 
"hold  their  offices  during  their  good  behav- 
ior." Article  5,  §  2.  The  meaning  of  these 
words  is  to  be  interpreted  in  the  light  of  the 
history  and  conditions  preceding  the  forma- 
tion of  the  Constitution.  So  interpreted,  it 
seems  beyond  controversy  that  this  provision 
.was  intended  to  secure  to  the  judges  a  tenure 
of  office  safe  from  any  legislative  interfer- 
ence or  abridgment,  direct  or  indirect,  ex- 
cept for  causes. for  which  the  judge  might  be- 
come responsible  by  breaching  the  condition 
of  good  behavior;  this  being  provided  for  by 
impeachment.  Cooley,  Const.  Lim.  6th  ed. 
p.  80.  It  is  evident  that  the  judicial  tenure 
of  office  provided  for  in  the  Constitution  of 
1796  was  modeled  after  the  Federal  Constitu- 
tion, and  was  intended  to  bear  the  same 
meaning  and  construction.  Under  these  con- 
ditions, and  with  these  preceding  events  in 
the  knowledge  of  the  convention,  it  seems 
wholly  unreasonable  to  suppose  this  tenure 
of  office  clause  was  intended  to  be  in  any  way 
abridged  or  limited  by  the  clause  in  said  Con- 
stitution providing  that  the  judicial  power 
of  the  state  "shall  be  vested  in  such  superior 
and  inferior  courts  of  law  and  equity  as  the 
legislature  shall  from  time  to  time  direct  and 
establish."  Article  5,  5  1.  If  the  tenure  of 
office  clause  in  said  Constitution  of  1796  was 
intended  to  be  paramount  to  said  last  clause, 
the  tenure  of  office  clause  in  the  Constitu-^ 
tion  of  1870  must  also  be  construed  as  para- 
mount to  the  clause  providing  that  the  legis- 
lature shall  "ordain  and  establish  inferior 
courts."  Article  6,  §  1.  The  convention  of 
1806  framed  an  organic  law  (said  by  Jeffer- 
son to  be  "the  least  imperfect  and  most  re- 
publican" of  any  then  framed)  to  govern  a 
free  people.  Its  every  intent  and  purpose 
must  have  been  to  erect  every  barrier  to  op- 
pression, and  to  provide  every  possible  safe- 
guard for  the  protection  of  the  people.  With 
the  dangers  which  attended  a  judiciary  de- 
pendent upon  the  King,  and  the  protest  of 
the  Declaration  of  Independence,  in  its 
knowledge,  it  seems  incredible  that  this  con- 
vention intended  to  submit  judicial  inde- 
pendence to  abridgment  and  destruction  by^ 
legislative  will ;  thus  transferring  dominion 
from  an  executive  power  to  a  legislative  pow- 
er,— a  change  from  one  to  many  masters. 
The  authority  of  said  convention  given  to  the 
legislature  to  "direct  and  establish  courts, 
viewed  in  the  light  of  history,  could  not  have 
been  intended  to  permit  the  destruction  of 
the  judicial  tenure  expressed  in  terms,  and 
thus  by  a  mere  implication  permit  the  power 
to  interfere  with  judicial  independence  by 
the  abolition  of  courts. 

Story,  Tucker,  and  Kent  fully  sustain  the 
contentions  we  make.  These  masters  of 
constitutional  law  forcefully,  clearly,  and  ex- 
haustively give  conclusive  reasons  why  the 
judicial  tenure  of  office  expressed  in  the  temk 
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during  good  behayior"  dtpressly  protects 
against  all  legislative  interference  except  by 
impeachment.  They  are  too  lengthy  to  quote 
in  full.  Only  extracts  can  be  given,  and  the 
«ourt  cited  to  the  full  version.  1  Kent,  Com. 
13th  ed.  pp.  293-296;  Story,  Const.  S§  1607, 
1163.  Mr.  Kent,  after  referring  to  the  im- 
portance of  judicial  independence,  so  that 
the  judges  might  stand  against  all  improper 
influences,  says :  "To  give  them  the  courage 
and  the  flrmness  to  do  it,  the  judges  ought 
to  be  confident  of  the  security  of  their  sala- 
ries and  station.  The  provision  for  the  per- 
manent support  of  the  judges  is  well  calcu- 
lated, in  addition  to  the  tenure  of  their  of- 
fice, to  give  them  the  requisite  independence. 
It  tends  also  to  secure  a  succession  of  learned 
men  on  the  bench,  who,  in  consequence  of  a 
certain,  undiminished  support,  are  enabled 
and  induced  to  quit  the  lucrative  pursuits 
of  private  business  fur  the  duties  of  that  im- 
portant station."  1  Kent,  Com.  pp.  294, 
295.  Mr.  Story:  "The  reasons  in  favor  of 
the  independence  of  the  judiciary  apply  with 
augmented  force  to  republics,  and  especially 
to  such  as  possess  a  written  constitution^ 
with  defined  powers  and  limited  rights.  It 
is  obvious  that,  under  such  circumstances,  if 
the  tenure  of  office  of  the  judges  is  not  per- 
manent, they  will  soon  be  rendered  odious, 
not  because  they  do  wrong,  but  because  they 
refuse  to  do  wrong;  and  they  will  be  made 
to  give  way  to  others  who  shall  become  more 
pliant  tools  of  the' leading  demagogues  of  the 
day.  Inhere  can  be  no  security  for  the  mi- 
nority in  a  free  government,  except  through 
the  judicial  department.  In  the  next  place, 
the  independence  of  the  judiciary  is  indis- 
pensable to  secure  the  people  against  the  in- 
tentional as  well  as  unintentional  usurpa- 
tions of  the  executive  and  legislative  depart- 
ments. It  lias  been  observed  with  great  sa- 
gacity that  power  is  perpetually,  stealing 
from  the  many  to  the  few,  and  the  tendency 
of  the  legislative  department  to  absorb  all  the 
other  powers  of  the  government  has  always 
been  dwelt  upon  by  statesmen  and  patriots 
as  a  general  truth,  confirmed  by  all  human 
experience.  Thus,  even  in  the  free  govern- 
ment of  Gi*eat  Britain,  an  act  of  Parliament, 
combining  as  it  does  the  will  of  the  Crown 
and  of  the  legislature,  is  absolute  and  omnip- 
otent. It  cannot  be  lawfully  resisted  or  dis- 
obeyed. The  judiciary  is  bound  to  carry  it  in- 
to effect  at  every  ha74ird,  even  though  it  should 
subvert  private  rights  and  public  liberty. 
Bu^  it  is  far  otherwise  in  a  republic  like  our 
own,  with  a  limited  constitution,  prescrib- 
ing at  once  the  powers  of  the  rulers  and  the 
rights  of  the  citizens.  This  very  circum- 
stance would  seem  conclusively  to  show  that 
the  independence  of  the  judiciary  is  abso- 
lutely indispensable  to  preserve  the  balance 
of  such  a  constitution.  In  no  other  way  can 
there  be  any  practical  restraint  upon  the  acta 
of  the  government,  or  any  practical  enforce- 
ment of  the  rights  of  the  citizens.  Does  it 
not  follow  that,  to  enable  the  judiciary  to 
fulfil  its  functions,  it  is  indispensable  that 
the  judges  should  not  hold  their  offices  at  the 
mere  pleasure  of  those  whose  acts  they  are  to 
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check,  and,  if  need  be,  to  declare  voidf  Caa 
it  be  supposed  for  a  moment  that  men  hold- 
ing their  offices  for  the  short  period  of  two 
or  four  or  even  six  years  will  be  generally 
found  firm  enough  to  resist  the  will  of  those 
who  appoint  them  and  may  remove  them? 
The  truth  is  that,  even  with  the  most  secure 
tenure  of  office  during  good  behavior,  the 
danger  is  not  that  the  judges  will  be  too  firm 
in  resisting  public  opinion  and  in  defense  of 
private  ri^ts  or  public  liberties,  but  Uiat 
they  will  be  too  ready  to  yield  themselves  to 
the  passions  and  politics  and  prejudices  of 
the  day.  In  a  monarchy  the  judges,  in  the 
performance  of  their  duties  with  uprightness 
and  impartiality,  will  always  have  the  sup' 
port  of  some  of  the  departments  of  the  gov 
ernment,  or  at  least  of  the  people.     In  re- 

Sublics  they  may  sometimes  flna  the  other 
epartments  combined  in  hostility  against 
the  judicial,  and  even  the  people,  for  a  while, 
under  the  influence  of  party  spirit  and  tur- 
bulent factions,  ready  to  abandon  them  to 
their  fate.  Few  men  possess  the  firmness  to 
resist  the  torrent  of  popular  opinion,  or  the 
content  to  sacrifice  present  ease  and  public 
favor  in  order  to  earn  the  slow  rewards  of  a 
conscientious  discharge  of  duty,  the  sure  but 
distant  gratitude  of  the  people,  and  the  se- 
vere but  enlightened  award  of  posterity. 
The  considerations  above  stated  lead  to  the 
conclusion  that  in  republics  there  are  in  real- 
ity stronger  reasons  for  an  independent  ten- 
ure of  office  by  the  judges  a  tenure  during 
good  behavior  than  in  a  monarchy.  Indeed, 
a  republic  with  a  limited  Constitution,  and 
yet  without  a  judiciary  sufficiently  independ- 
ent to  check  usurpation,  to  protect  public 
liberty,  and  to  enforce  private  rights,  would 
be  as  visionary  and  absurd  as  a  society  or- 
ganized without  any  restraints  of  law.  In 
human  governments  there  are  but  two  con- 
trolling powers, — the  power  of  arms  and  the 
power  of  laws.  If  the  latter  are  not  en- 
forced by  a  judiciary  above  all  fear  and  above 
all  reproach,  the  former  must  prevail,  and 
thus  lead  to  the  triumph  of  military  over 
civil  institutions.  The  framers  of  the  Con- 
stitution, with  profound  wisdom,  laid  the 
comer  stone  of  our  national  republic  in  the 
permanent  independence  of  the  judicial  es- 
tablishment. Upon  this  point  their  vote  was 
unanimous.  The  main  security  relied  on  to 
check  any  irregular  or  unconstitutional 
measure,  either  of  the  executive  or  the  legis- 
lative department,  was,  as  we  have  seen,  the 
judiciary.  To  have  made  the  judges,  there- 
fore, removable  at  the  pleasure  of  the  Presi- 
dent and  Congress,  would  have  been  a  virtual 
surrender  to  them  of  the  custody  and  ap- 
pointment of  the  guardians  of  the  Constitu- 
tion. It  would  have  been  placing  the  keys 
of  the  citadel  in  the  possession  of  those 
against  whose  assaults  the  people  were  most 
strenuously  endeavoring  to  guard  them- 
selves. It  would  be  holding  out  a  tempta- 
tion to  the  President  and  Congress,  when- 
evei  they  were  resisted  in  any  of  their  meas- 
ures, to  secure  a  perfect  irresponsibility  by 
removing  those  judges  from  office  who  shoujd 
dare  to  oppose  their  will.     Such  a  power 
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would  hare  been  a  signal  proof  of  a  solici- 
tude to  erect  defenses  round  the  Constitution 
for  the  sole  purpose  of  surrendering  them  in- 
to the  possession  of  those  whose  acts  they 
were  intended  to  guard  against.  Under 
such  circumstances,  it  might  well  have  been 
asked  where  could  resort  be  had  to  redress 
grievances  or  to  overthrow  usurpation.  The 
next  clause  of  the  Constitution  declares  that 
the  judges  of  the  supreme  and  inferior  courts 
'shall  at  stated  times  receive  for  their  serv- 
ices a  compensation,  which  shall  not  be  di- 
minished during  their  continuance  in  office.' 
Without  this  provision,  the  other,  as  to  the 
tenure  of  office,  woud  have  been  utterly  nu- 
gatory, and  indeed  a  mere  mockery.  It  is 
almost  unnecessary  to  add  that,  although  the 
Constitution  has  with  so  sedulous  a  care  en- 
deavored to  guard  the  judicial  department 
from  the  overwhelming  influence  or  power  of 
the  other  co-ordinate  departments  of  the 
government,  it  has  not  conferred  upon  them 
any  inviolability  or  irresponsibility  for  an 
abuse  of  their  authority.  On  the  contrary^ 
for  any  corrupt  violation  or  omission  of  the 
high  trusts  confided  to  the  judges  they  are 
liable  to  be  impeached  (as  we  have  already 
seen),  and,  upon  conviction,  removed  from 
office.  Thus,  on  the  one  hand  a  pure  and  in- 
dependent administration  of  public  justice  is 
amply  provided  for,  and  on  the  other  hand 
an  urgent  responsibility  secured  for  fidelity 
to  the  people."  Story,  Const.  §§  1610,  1612- 
1614,  1619,  1621,  1624,  1628,  1635.  He  fur- 
ther says,  quoting  from  Mr.  Justice  Wilson : 
**In  the  United  States  this  independency  ex- 
tends to  judges  in  courts  inferior  as  well  as 
supreme.  This  independency  reaches  equal- 
ly their  salaries  and  their  commissions.  In 
England  the  judges  of  the  superior  courts  do 
not  now,  as  they  did  formerly,  hold  their 
<x)mmi8sicn3  and  their  salaries  at  the  pleas- 
ure of  the  Crown,  but  they  still  hold  them  at 
the  pleasure  of  the  Parliament.  The  judi- 
cial subsists,  and  may  be  blown  to  annihila- 
tion, by  the  breath  of  the  legislative  depart- 
ment. In  the  United  States  the  judges  stand 
upon  the  sure  basis  of  the  Constitution.  The 
judicial  department  is  independent  of  the  de- 
partment of  the  legislature.  No  act  of  Con- 
gress can  shake  their  commission  or  reduce 
their  salaries.'  The  judges,  both  of  the  su- 
preme and  inferior  courts,  shall  hold  their 
offices  during  good  behavior,  and  shall  at 
stated  times  receive  for  their  services  a  com- 
pensation which  shall  not  be  diminished  dur^ 
ing  their  continuance  in  office.' "  Story, 
Const.  §  1632. 

See  also  the  remarks  of  Judge  Hopkinson, 
upon  the  independence  of  the  judiciary,  made 
in  defense  of  Mr.  Chase  upon  his  impeach- 
ment. Story,  Const.  §  1619,  note  3.  And 
see  Mr.  Tucker's  views,  expressed  in  his 
Commentaries  on  Blackstone,  in  which  he 
says,  among  other  cogent  expressions: 
"This  absolute  independence  of  the  judiciary, 
both  of  the  executive  and  the  legislative  dc 
partments,  which  I  contend  is  to  be  found 
both  in  the  letter  and  spirit  of  our  Constitu- 
tions, is  not  less  necessary  to  the  liberty  ami 
security  of  the  citizen  and  his  property  in  a 


republican  government  than  in  a  monarchy. 
Such  an  independence  can  never  be  perfect- 
ly attained  but  by  a  constitutional  tenure  ol 
office,  equally  independent  of  the  frowns  and 
smiles  of  the  other  branches  of  the  govern- 
ment. And  herein  consists  one  of  the  great- 
est excellencies  of  our  Constitution, — that  no 
individual  can  be  oppressed  whilst  this 
branch  of  the  government  remains  independ- 
ent and  uncorrupt;  it  being  a  necessary 
check  upon  the  encroachments  or  usurpation 
of  power  by  either  of  the  other.  And  as, 
from  the  natural  feebleness  of  the  judiciary, 
it  is  in  continual  jeopardy  of  being 'overpow- 
ered, awed,  or  influenced  by  its  co-ordinate 
branches,  who  have  the  custody  of  the  purse 
and  the  sword  of  the  confederacy,  and  as 
nothing  can  contribute  so  much  to  its  firm- 
ness or  independence  as  permanency  in  office, 
this  quality  therefore  may  be  justly  regarded 
as  an  indispensable  ingredient  in  the  Consti- 
tution, and  in  a  great  measure  as  the  citadel 
of  the  republic,  justice,  and  the  public  secur- 
ity." 1  Tucker's  Bl.  Com.  Append.  354^360. 
"Whatever,  then,  has  been  said  by  Baron 
Montesquieu,  De  Lolme,  or  Judge  Black** 
stone,  or  any  other  writer,  on  the  security 
derived  to  the  subject  from  the  independence 
of  the  judiciary  of  Great  Britain,  will  ap- 
ply at  least  as  forcibly  to  that  of  the  United 
States.  We  may  go  still  further.  In  Eng- 
land the  judiciary  may  be  overwhelmed  by  a 
combination  between  the  executive  and  the 
legislative.  In  America  (according  to  the 
true  theory  of  our  Constitution),  it  is  ren- 
dered absolutely  independent  of,  and  superior 
to,  the  attempts  of  both  to  control  or  crush 
it.  First,  by  the  tenure  of  office,  which  is 
during  good  behavior  these  words  (by  a  long 
train  of  decisions  in  England,  even  as  far 
back  as  Edward  the  Third)  in  all  commis- 
sions and  grants,  public  or  private,  import- 
ing an  office  or  estate  for  the  life  of  the  gran- 
tee, determinable  only  by  his  death  or  breach 
of  good  behavior ;  secondly,  by  the  independ' 
ence  of  the  judges  in  respect  to  their  sala- 
ries, which  cannot  be  diminished."  Story, 
Const.  §  1620,  note  2;  Id.  §  1627,  note  1. 

But  it  is  said  by  the  majority  that  if  the 
Coleman  and  Ealsey  Cases,  in  Tennessee 
(the  cases  referred  to)  be  not  overruled  in 
terms,  they  are  stare  decisis  and  should  be 
adhered  to.  The  answer  to  that,  in  the  first 
place,  is  they  have  not  been  adhered  to.  The 
Leonard  Case  and  the  Cummins  Case  direct- 
ly overturn  them;  that  is,  they  repudiate 
them  in  principle.  It  is  not  necessary  that 
they  be  declared  "overruled."  It  is  suffi- 
cient if  later  cases  be  inconsistent  with  them 
in  principle.  In  some  courts  this  is  the  only 
practice  of  overruling.  It  is  so  in  the  Su- 
preme Court  of  the  United  States.  That 
court  never  says  it  "overrules"  a  case.  It 
merely  proceeds  on  an  antagonistic  principle 
to  decide  some  other.  But  the  cases  never 
were  stare  decisis.  "Erroneous  decisions 
under  the  Constitution  as  to  the  tenure  of  a 
judge's  office  will  be  overruled,  as  not  with- 
in the  doctrine  of  stare  decisis^  which  does 
not  apply  to  questions  of  constitutional 
law."    12  Am.  &  Eng.  Enc.  Law,  p.  18.    I 
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quote  literally.  The  cases  are  cited  in  the 
notes.  But  it  is  said  some  other  statutes, 
like  this,  in  exceptional  cases,  may  have  been 
passed.  To  this  I  wish  to  answer  in  the  lan- 
guage of  a  great  judge  of  this  state  deciding 
a  similar  case.  He  said:  "It  is  said  by 
counsel  for  the  bank  that  the  legislature  has 
passed  many  statutes  similar  to  this  .  .  . 
and  the  various  cases  where  judgment  upon 
motion  has  been  authorized  are  referred  to. 
I  acknowledge  the  force  of  the  authority  of 
adjudication  upon  analogous  cases.  It  often- 
times presents  a  forcible  and  conclusive  ar- 
gument. .  But  it  is  a  sufficient  answer  to  the 
argument  upon  this  point  to  say  that  the 
cases  and  decisions  referred  to,  though  anal- 
ogous, were  not  made  in  this  precise  case,  and 
I  can  never  follow  precedent  in  the  line  of 
analogy  when  it  leads  to  an  infraction  of 
the  Constitution.  Hence  the  necessity  of  a 
frequent  recurrence  to  first  principles.  If 
we  follow  precedent  and  move  on  according 
to  the  analogy  of  cases,  we  shall  be  led  from 
step  to  step  until  the  Constitution  itself  will 
be  lost  amid  the  subtleties  of  the  law.  When 
precedent  is  established  in  the  construction 
of  statute  or  common  law,  I  concede  the  pro- 
priety of  following  it,  unless  flatly  absurd  or 
unjust.  But  every  judge  and  other  public 
officer,  when  called  on  to  do  an  official  act, 
must  judge  of  the  Constitution  for  himself; 
for  no  precedent,  however  grave,  and  no  ad- 
judication, however  respectable,  can  warrant 
a  violation  of  that  sacred  instrument." 
Bank  of  the  State  v.  Cooper,  2  Yerg.  622,  24 
Am.  Dec.  517.  This  was  the  language  of  a 
judge  who,  in  uttering  it,  denied  his  right  to 
sit  upon  another  court  and  take  another  sal- 
ary. 

The  truth  is,  the  judiciary  is  marked  for 
sacrifice.  The  Constitution  established 
three,  and  only  three,  great  departments, — 
the  legislative,  the  executive,  and  the  judi- 
cial. The  other  two  have  remained  intact. 
Other  departments,  boards,  bureaus,  and 
commissions,  with  consequent  great  expense, 
have  been  grafted  on  the  government. 
Schools,  asylums,  and  state  institutions  gen- 
erally have  called  for  more  and  more.  Tax- 
bearing  has  become  a  grievous  burden,  and 
the  people  are  to  be  taught  that  the  judicial 
department  is  its  cause.  The  attention  of  the 
country  is  turned  to  the  courts,  and  the 
abolition  of  one  of  the  constitutional  depart- 
ments demanded.  Three  departments  are 
too  many  for  the  Constitution.  Five  or  six 
may  not  be  for  government,  but  three  are  too 
many  there.  One  must  therefore  be  de- 
stroyed. The  judicial  is  singled  out  for  de- 
struction. If  this  act  is  valid,  it  is  gone, 
and  with  what  resultant  benefits  to  the  peo- 
ple? The  saving  of  ly^  cents  each  to  our 
population,  or  of  5  cents  annually  to  each 
voter  of  the  state,  and  not  the  hundredth 
part  of  a  cent  on  the  taxable  valuation  of  its 
property.  This,  it  would  seem,  is  a  poor  re- 
turn for  the  destruction  of  constitutional 
courts  and  constitutional  judges  and  district 
attorneys,  and  confusion  of  public  business, 
and  the  general  impediment  of  public  jus- 
tice, and  the  deprivation  of  eleven  citizens 
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of  constitutional  rights  they  had  spent  their 
lives  in  acquiring  fitness  to  exercise,  and 
years  of  struggle  in  acquiring  the  positions 
from  which  they  are  ejected.  No  other  con- 
stitutional department  has  ever  been  as- 
sailed or  impaired.  The  executive  has 
been  fostered  and  protected.  The  legisla- 
tive has  been  honored  and  preserved.  No 
legislative  representative  has  ever  been 
denied  his  legal  tenure  of  office,  and  in 
all  the  legislative  redistricting  the  mem- 
bership has  been  increased,  but  never 
has  one  been  denied  the  right  to  his  of- 
fice during  his  constitutional  tenure*  We 
solemnly  protest  against  this  invasion  of  the 
judicial  department  as  the  establishment  of 
a  ruinous  precedent,  and  that  this  court 
should  be  constrainod  to  lend  its  sanction  to 
that  destruction,  and  see  prostrate  before  it 
the  wreck  of  its  department. 

It  is  finally  said,  however,  we  have  a  legis- 
lative precedent  in  the  Federal  government 
of  long  standing,  and  it  should  be  looked  to. 
In  1801  the  Federal  Congress  created  six- 
teen circuit  judgeships.  The  act  was  passed 
to  enable  him  to  do  so,  and  Mr.  Adams  made 
the  appointments  of  the  judges  on  the  last 
day  of  his  term.  When  Mr.  Jefferson  came 
in*with  the  Congress  of  1802,  attention  was 
called  to  this  set  in  his  message,  and  ready 
partisans  offered  bills  to  repeal  it.  It  was 
repealed  during  the  session  of  1802  by  a  par- 
tisan vote,  after  one  of  the  greatest  debates 
ever  made  in  Congress,  in  which  the  notable 
device  of  ''taking  the  office  from  the  judge." 
when  the  Constitution  did  not  permit  you  to 
"take  the  judge  from  the  office,"  was  in- 
vented. It  worked,  and  served  its  purpose, 
and  the  courts  were  never  invoked  to  test 
its  constitutionality.  It  made  a  bad  prece- 
dent, which  no  Congress  has  followed,  and 
the  invalidity  of  it,  in  consequence  of  the  in- 
disposition of  the  judges  at  that  early  day 
to  enter  into  a  struggle  with  the  other  de- 
partments of  the  government,  and  who  re- 
tired without  contest,  was  therefore  never 
embalmed  in  judicial  records.  But  it  was 
in  judicial  disesteem  and  disapprobation. 
It  was  condemned  by  all  the  great  judges 
and  law  authors.  I  append  a  few  of  them, 
worthy  to  be  perpetuated,  and  which  should 
always  be  recalled  whenever  and  wherever  a 
controversy  on  the  same  question  arises. 
Mr.  Story,  speaking  of  it,  says:  "But  un- 
fortunately a  measure  was  adopted  in  1802.. 
under  the"  auspices  of  President  Jefferson,, 
which,  if  its  constitutionality  can  be  suc- 
cessfully vindicated,  prostrates  in  the  dust 
the  independence  of  all  inferior  judges,  both 
as  to  the  tenure  of  their  office  and  their  com- 
pensation for  services,  and  leaves  the  Consti- 
tution a  miserable  and  vain  delusion.  In 
the  year  1801  Congress  passed  an  act  reor- 
ganizing the  judiciai-y,  and  authorizing  the- 
appointment  of  sixteen  new  judges,  with 
suitable  salaries,  to  hold  the  circuit  courts 
of  the  United  States  in  the  different  circuits 
created  by  the  act.  Under  this  act  the  cir- 
cuit judges  received  their  appointments,  and 
performed  the  duties  of  their  offices  until  the 
year  1802,  when  the  courts  established  by 
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the  act  were  abolished  by  a  general  repeal  of 
it  by  Congress,  without  in  the  slightest  man- 
ner providing  for  the  payment  of  the  sala- 
ries of  the  judges,  or  for  any  continuation  of 
their  odices.  Tlie  result  of  this  act,  there- 
fore, is  (so  far  as  it  is  a  precedent)  that,  not* 
withstanding  the  constitutional  tenure  of  of- 
fice of  the  judges  of  the  inferior  courts  is 
during  good  behavior,  Congress  may  at  any 
time,  by  a  mere  act  of  legislation,  deprive 
them  of  their  offices  at  pleasure,  and  with  it 
take  away  their  whole  title  to  their  salaries. 
How  this'  can  be  reconciled  with  the  terms 
or  the  intent  of  the  Constitution  is  more 
than  any  ingenuity  of  argument  has  ever,  as 
yet,  been  able  to  demonstrate.  The  system 
fell,  because  it  was  unpopular  with  those 
who  were  then  in  posesssion  of  power,  and 
th>3  victim:)  have  hitherto  remained  without 
any  indemnity  from  the  justice  of  the  gov- 
ernment. Upon  this  subject  a  learned  com- 
mentator has  spoken  with  a  manliness  and 
freedom  worthy  of  himself  and  of  his  coun- 
try- To  those  who  are  alive  to  the  just  in-* 
terpretation  of  the  Constitution;  those  who, 
on  the  one  side,  are  anxious  to  guard  it 
against  the  usurpation  of  power  injurious  to 
the  stat«,  and  those  who,  on  the  other  side, 
are  equally  anxious  to  prevent  a  prostration 
of  any  of  its  great  departments  to  the  au- 
thority of  the  others,  the  language  can  never 
be  unseasonable,  either  for  admonition  or  in- 
struction, to  warn  us  of  the  facility  with 
which  public  opinion  may  be  persuaded  to 
yield  up  some  of  the  barriers  of  the  Consti- 
tution under  temporary  influences,  and  to 
teach  us  the  duty  of  an  unsleeping  vigilance 
to  protect  that  branch  which,  though  weak 
in  its  powers,  is  yet  the  guardian  of  the 
right  and  liberties  of  the  people.  'It  was 
supposed,'  says  the  learned  author,  'that 
there  could  not  be  a  doubt  that  those  tribu- 
nals in  which  justice  is  to  be  dispensed  ac- 
cordinsf  to  the  Constitution  and  laws  of  the 
Confederacy;  in  which  life,  liberty,  and  prop- 
erty are  to  be  decided  upon;  in  which  ques- 
tions miprht  arise  as  to  the  constitutional 
powers  of  the  executive,  or  the  constitutional 
obligation  of  an  act  of  the  legislature,  and  in 
the  decision  of  which  the  judges  mi^ht  find 
themselves  constrained  by  duty  and  by  their 
oaths  to  pronounce  against  the  authority  of 
either,  should  be  stable  and  permanent,  and 
not  dependent  upon  the  will  of  the  executive 
or  legislature,  or  both,  for  their  existence; 
that,  without  this  dof?ree  of  permanence,  the 
tenure  of  office  durincr  good  behavior  could 
not  secure  to  that  department  the  necessary 
flrmnosR  to  meet  unshaken  every  question, 
and  to  decide  as  iusticc  and  the  Constitution 
should  dictate,  without  regard  to  consequen- 
ces. These  considerations  induced  an  opin- 
ion, which  it  was  presumed  was  general,  if 
not  universal,  that  the  power  vested  in  Con- 
gress to  erect  from  time  to  time  tribunals 
inferior  to  the  supreme  court  did  not  au- 
thorize them  at  pleasure  to  demolish  them. 
Being  built  upon  the  rock  of  the  Constitu- 
tion, their  foundations  were  supposed  to  par- 
take of  its  permanency,  and  to  be  equally 
incapable  of  being  shaken  by  the  other 
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branches  of  the  government.  But  a  differ- 
ent construction  of  the  Constitution  has 
lately  prevailed.  It  has  been  determined 
that  a  power  to  ordain  and  establish  from 
time  to  time  carries  with  it  a  discretionary 
power  to  discontinue  or  demolish;  that,  al- 
though the  tenure  of  office  be  during  good  be- 
havior, this  does  not  prevent  the  separation 
of  the  office  from  the  officer  by  putting  down 
the  office,  but  only  secures  to  the  officer  his 
station  upon  the  terms  of  good  behavior  so 
long  as  the  office  itself  remains.  Painful  in- 
deed is  the  remark  that  this  interpretation 
seems  calculated  to  subvert  one  of  the  fun- 
damental pillars  of  free  government,  and  to 
have  laid  the  foundation  of  one  of  the  most 
dangerous  political  schisms  that  has  ever 
happened  in  the  United  States  of  America.'  " 
Story,  Const.  §§  1633,  1634.  The  commen- 
tator here  referred  to  was  Mr.  Tucker,  who 
in  his  Commentaries  says:  "The  act  gave 
rise  to  one  of  the  most  animated  debates  to 
be  found  in  the  annals  of  Congress,  and  was 
resisted  by  a  power  of  argument  and  elo- 
quence which  has  never  been  surpassed. 
These  deabtes  were  collected  and  printed  in 
a  volume  at  Albany  in  1802,  and  are  worthy 
of  the  most  deliberate  perusal  of  every  con^ 
stitutional  lawyer.  The  act  may  be  assert- 
eil,  without  fear  of  contradiction,  to  have 
been  against  the  opinion  of  a  great  majority 
of  all  the  ablest  lawyers  at  the  time,  and  proh- 
ably  now,  when  the  passions  of  the  day  have 
subsided,  few  lawyers  will  be  found  to  main- 
tain the  constitutionality  of  the  act.  No 
one  can  doubt  the  perfect  authority  of  Con- 
gress to  remodel  their  courts  or  to  confer  or 
withdraw  their  jurisdiction  at  their  pleas- 
ure. But  the  question  is  whether  they  can 
deprive  them  of  the  tenure  of  their  offioo 
and  their  salaries  after  they  once  become 
constitutionally  vested  in  them."  .  See  Tuck- 
er's Bl.  Com.  22-25.  The  judiciary  is  the 
weakest  of  all  the  departments  of  the  gov- 
ernment. "The  legislative  is  the  greatest, 
and  the  overruling  power  in  all  free  govern- 
ments." It  has  been  generally  recognized 
by  the  students  of  our  constitutional  law 
that  the  danger  to  judicial  independence  lies 
in  the  legislative  departments.  The  safe- 
guards against  legislative  power  are  only 
two, — tenure  of  ofl^ce,  and  a  fixed  compensa- 
tion while  in  office.  Destroy  these,  espe- 
cially the  first,  and  the  inevitable  result  is 
judicial  dependence,  with  its  evils.  Story, 
Const.  §§  531-542.  This  danger  must  have 
been  known  and  recognized  by  the  authors 
of  our  constitutions.  Therefore  every  con- 
stitutional limitation  upon  legislative  power 
must  be  given  the  fullest  force  and  expres- 
sion, and  must  have  be^n  so  intended. 

It  is  argued  that  prior  to  the  Constitution 
of  1870  our  court,  though  not  deciding  the 
question,  has  used  expressions  which  acqui- 
esce in  the  power  of  the  legislature  to  deprive 
a  judge  of  his  office  by  the  abolition  of  his 
court.  This  proposition  cannot  be  main- 
tained. No  case  can  be  found,  prior  to  the 
Constitution  of  1870,  which  invoked  any  ju- 
dicial declaration,  either  directly  or  indirect- 
ly, as  to  the  legislative  power  to  abridge  of 
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tenninate  a  judicial  tenure  of  office.  The 
cases  in  which  expressions  have  been  used  as 
to  the  power  of  the  legislature  to  abolish 
courts  in  no  wise  involved  the  tenure  of  office 
of  a  judge.  The  legislature  has  no  power  to 
add  to  or  withdraw  a  part  of  the  territory  or 
jurisdiction  of  an  inferior  court,  provided  the 
office  of  the  judge  is  left  intact.  It  may  also 
abolish  an  inferior  court,  to  take  effect  at 
the  end  of  the  judicial  term  of  office.  The 
expressions  used  in  the  case  relied  on  to  show 
such  acquiescence  are  referable  to  the  legis- 
lative power  of  reorganization  or  abolition 
when  such  action  may  be  legitimately  exer- 
cised without  interference  with  any  consti- 
tutional limitation,  but  the  legislative  power 
to  abolish  a  court  so  as  to  destroy  the  tenure 
of  office  of  the  judge  is  a  different  question. 
We  refer  to  the  cases  above  upon  which  said 
claim  is  based.  They  are  three  in  number, 
viz.:  In  the  case  of  Bank  of  the  State  v. 
Cooper  ( 1831 )  the  court  used  the  expression 
that  the  legislature  may  abolish  a  court.  In 
that  case  no  question  of  the  judicial  tenure 
of  office  was  in  issue,  nor  anything  to  direct 
the  attention  of  the  court  to  the  same;  the 
question  involved  being  the  constitutionality 
of  an  act  constituting  existing  judges  a  spe- 
cial tribunal  for  the  disposition  of  suits 
commenced  by  the  Bank  of  TennesaeCf  2 
Yerg.  600,  001,  24  Am.  Dec.  517.  But  in  this 
very  case  there  are  words  used  by  the  court 
which  of  themselves  carry  the  implication 
that  the  legislative  department  could  not  in- 
terfere with  the  judicial  department  so  as  to 
affect  the  independency  of  this  department. 
The  court  says:  "The  framers  of  the  Con- 
stitution never  dreamed  of  admitting  the  ex- 
eicise  of  arbitrary  power  in  any  department 
of  the  government.  The  legislative,  the  ex- 
ecutive, and  the  judicial  departments  are 
three  lines*  of  equal  length,  balanced  against 
each  other,  and  the  framework  ...  be- 
comes stronger  the  more  its  parts  are  pressed.'' 
If  the  tenure  of  office  is  destroyed,  that 
destroys  the  triangle.  In  the  case  of 
Miller  V.  Conlee  (1858)  the  court  held  as  un- 
constitutional an  act  transferring  cases 
from  the  chancery  court  to  the  supreme 
court  when  they  had  been  twice  continued  on 
account  of  the  incompetency  of  the  chancel- 
lor. The  court,  in  holding  that  the  supreme 
court  was  an  appellate  court  established  by 
the  Constitution,  uses  these  words:  "The 
people  have  trusted  to  this  department  su- 
preme judicial  power,  and  placed  it  and  its 
jurisdiction  beyond  the  legislative  power. 
Neither  one  can  interfere  with  or  control  the 
other  in  the  proper  discharge  of  its  func- 
tions. Under  the  old  Constitution  this  was 
not  so.  This  department  was  by  that  entire- 
ly the  creature  of  the  legislature."  The 
legislature  may  destroy  its  judicial  creation 
by  the  exercise  of  power  not  limited  by  the 
Constitution,  and  in  this  sense  inferior 
courts  are  its  creatures;  but  this  does  not 
mean  that  in  the  exercise  of  legislative  power 
a  constitutional  office  may  be  destroyed,  and 
its  incumbent  removed  from  office.  5  Sneed. 
432.  In  Moore  v.  State  (1858)  the  question 
was  whether  the  legislature  had  the  power 
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to  create  the  office  of  county  judge  for  p«ir- 
ticular  counties,  without  the  law  applying 
to  all  the  counties  in  the  state.  In  deciding 
this  case  the  court  used  this. language:  "It 
is  with  the  legislature  to  determine  how 
many  and  what  kind  of  courts  are  required 
for  the  administration  of  justice,  and  what 
shall  l>e  the  character  and  limits  of  the  ju 
risdiction  of  each."  The  expression,  "to  de- 
termine how  many  courts  are  required  in  the 
administration  of  justice,  and  what  shall  be 
the  character  and  jurisdiction  of  each,"  is 
not  to  be  construed  as  meaning  that  the 
legislature  had  the  power  to  lessen  the  num- 
ber of  courts  by  abolishing  the  same,  when  to 
do  so  would  operate  to  abridge  the  tenure  of 
office.  None  of  said  cases  bear  the  construc- 
tion that  the  legislature  may  exercise  the 
power  of  abolition  or  reorganization  of 
courts  where  the  tenure  of  office  of  the  in- 
cumbent would  thereby  be  affected.  5 
Sneed,  510,  511. 

But  there  are  cases  in  Tennessee,  decided 
prior  to  the  Constitution  of  1870,  which  sub- 
stantially declare  that  the  legislature  has  no 
power  to  abridge  the  term  of  office  of  a  judge 
or  a  constitutional  oflicer;  and,  as  we  have 
seen,  there  are  four  decided  since  declaring 
that  the  legislature  has  no  power  to  destroy 
a  constitutional  court  {Pope  ▼.  Phifer,  3 
Heisk.  083)  or  a  constitutional  judge  {State 
v.  Ridley,  (jMS.  Nashville)  State  ex  reL  Orr 
V.  Leonard,  80  Tenn.  485,  7  S.  W.  453) ,  or  a 
constitutional  officer  {State  ex  reL  Hays  v. 
Cummins,  99  Tenn.  067,  42  S.  W.  880) .  The 
Constitution  of  1834  provided  justices  of  the 
peace  should  be  elected  for  the  term  of  six 
years.  Davis  in  1852  was  elected  a  justice 
of  the  peace  to  ftU  a  vacancy  occasioned  by 
resignation  from  office  of  an  incumbent 
whose  term  would  have  expired  on  the  2d 
day  of  February.  1S54.  On  that  day  Davis 
ran  for  justice  of  the  peace,  and  was  defeat- 
ed. In  1835  an  act  had  been  passed  providing 
that  in  case  of  vacancies  an  election  should 
be  held  to  "All  out  the  time  for  which  his 
predecessor  was  elected,  and  no  longer." 
Davis,  though  defeated  in  said  election, 
claimed  the  office :  that  said  act  was  void  un- 
der said  Constitution,  providing  his  term  of 
office  as  a  justice  of  the  peace  should  be  for 
six  years,  and  that  the  legislature  had  no 
power  to  shorten  the  term  by  said  act.  The 
court  so  held,  saying  with  reference  to  the 
Constitution:  "Tlieterm  is  there  fixed  at 
six  years  under  all  circumstances,  and  with- 
out exception,  and  no  power  is  given  to  the 
legislature  to  abbreviate  it,  but  only  to  pro- 
vide for  the  mode  and  manner  of  keeping  the 
office  filled.  This  is  the  extent  of  the  power 
delegated,  and  it  docs  not  reach  the  term  of 
service.  That  is  unalterably  fixed  at  six 
years  by  the  highest  law,  and  it  is  not  compe- 
tent for  the  legislature  to  shorten  any  more 
than  to  lengthen  it."  This  case  was  decided 
in  1855.  Keys  v.  Mason,  3  Sneed,  8,  10.  If 
a  constitutional  term  of  office  cannot  be 
shortened  by  the  legislature  in  advance  of 
the  term,  can  it  shorten  it  after  the  term  be- 
gins? It  is  not  competent  for  the  legisla- 
ture to  shorten  the  term  of  an  office  pre- 
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■cribed  by  the  Ck>n8titution,  and  any  enact- 
ment to  that  eflfect  is  void."  State  ex  rel, 
Batnho  v.  Maloney,  92  Xenn.  68,  20  S.  W. 
419,-  Brewer  v.  Davis,  9  Humph.  213,  49  Am. 
Dec.  706;  Potoers  v.  Burst,  2  Humph.  24. 
In  1827  an  act  was  passed  providing  that  the 
governor  should  appoint  a  special  judge  to 
hold  courts  in  case  the  regular  judge  should 
on  account  of  disability  be  unable  to  hold 
his  courts.  The  supreme  court  (1833)  held 
tliis  act  unconstitutional  on  the  ground  that, 
the  Constitution  of  1796  having  provided 
the  tenure  of  office  of  judges  should  be  "Qur< 
ing  good  behavior."  said  act  was  in  violation 
of  this  constitutional  provision,  and  that 
the  legislature  was  by  the  same  prohibited 
from  interfering  with  this  tenure.  The 
court  says:  "Why  was  it  provided  by  the 
Constitution  that  the  judges  appointed 
should  hold  their  respective  offices  during 
their  good  behavior?  Our  Declaration  of 
Independence  tells  us«  when  enumerating  the 
usurpations  of  the  British  King  authoriz- 
ing the  separation,  'he  has  made  judges  de-* 
pendent  on  his  will  alone  for  the  tenure  of 
their  offices,  and  the  amount  of  their  sala- 
ries.' Of  course,  dependent  upon  his  pleas- 
ure, and  subject  to  be  used  as  instruments  so 
long  as  they  were  obedient,  and  when  they 
were  otherwise,  subject  to  be  turned  off  and 
more  pliant  ones  put  in  place.  Were  this 
commission  sanctioned,  we  might  presently 
fall  on  the  old  evil.  The  legislature  has 
just  as  little  right  to  change  the  appointing 
power  of  their  own  members."  Here  we 
have  an  express  judicial  declaration  that  the 
constitutional  tenure  of  office  shall  not  be 
interfered  with,  even  though  the  public  in- 
terest require  it.  Smith  v.  'Normanty  5 
Yerg.  273,  274.  These  two  cases  expressly 
decide  the  tenure  and  term  of  office  fixed  by 
the  Constitution  to  be  unalterable  constitu- 
tional limitations,  which  prohibit  any  legis- 
lative violation  of  the  limitations.  The  case 
of  Pope  V.  Phifer,  3  Heisk.  682,  expressly  de- 
cided that  the  legislature  could  not  abolish 
a  constitutional  court.  The  office  of  judge 
of  an  inferior  court,  the  judges  selected  to 
exercise  and  enforce  the  judicial  power  in- 
vested in  the  court,  and  the  term  of  office, 
arn  all  constitutional  creations  which  form 
a  constitutional  part  of  the  court,  and  are 
not  subject  to  legislative  control,  other 
than  by  a  constitutional  grant  of  power  au- 
thorizing legislative  control.  In  the  absence 
of  any  constitutional  limitation,  the  legis- 
lature would  have  the  power  to  create  courts, 
to  abolish  such  courts,  abridge  terms  of  of- 
fice and  deprive  judges  of  their  offices. 
Therefore,  whenever  such  legislative  power 
is  made  the  subject  of  constitutional  pro- 
visions such  provisions  are  necessarily  to  be 
construed  as  intended  to  be^a  limitation  up- 
on or  regulation  of  the  legislative  power. 
In  such  cases  to  qualify  or  abridge  such  limi- 
tation requires  a  constitutional  grant  of 
power. 

The  legislature,  under  the  Constitution, 
has  the  power  to  ordain  and  establish  infe- 
rior courts;  that  is,  to  designate  the  same, 
And  define  their  jurisdiction,  and  regulate  the 
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salary  of  the  incumbent  previous  to  his  in- 
cumbency. But,  when  this  power  is  exer- 
cised,— the  power  to  either  create  the  office 
of  judge,  or  fix  the  term  of  office,  or  to  desig- 
nate the  mode  of  selection  of  the  incumbent, 
or  to  regulate  his  salary  during  his  incum- 
bency, or  to  invest  him  with  judicial  power, 
— all  these  are  constitutional  creations,  and 
derive  their  existence  solely  from  the  Consti- 
tution. These  constitutional  creations  are 
gaurded  by  express  provisions  of  the  Con- 
stitution limiting  legislative  power,  viz.: 
(1)  Term  of  office  shall  be  eight  years.  (2) 
The  judge  shall  hold  his  office  for  eight 
years.  Shall  hold  his  office  until  his  suc- 
cessor is  elected  or  appointed  and  qualified^ 
(3)  His  salary  shall  not  be  diminished  dur- 
ing his  coiicinuance  in  office.  Const,  art.  6,. 
§§4-7;  Id.  art.  7,  §  5.  These  limitations  on 
legislative  power  were  made  a  part  of.  the 
Constitution  to  secure  judicial  independency* 
"When  we  once  know  the  reason  which  alone 
determined  the  will  of  the  lawmakers,  we 
ought  to  interpret  and  apply  the  words  used 
in  a  manner  suitable  and  consonant  to  that 
reason,  and  as  will  be  best  calculated  to  ef-* 
fectuate  the  intent."  Cooley,  Const.  Lim, 
6th  ed.  p.  80.  The  intention  of  these  pro- 
visions is  not  disputed,  but  they  are  sought 
to  be  evaded  on  the  theory  that  they  were 
not  intended  to  cover  cases  of  the  abridg- 
ment of  the  term  of  office  or  destroying  the* 
office,  or  depriving  the  judge  of  his  office  and 
diminishing  his  salary,  where  the  same  is  ef- 
fected by  abolishing  a  court.  The  proposi- 
tion is  that,  while  a  judge  cannot  by  an  act 
be  constitutionally  removed  from  office,  the 
office  may  be  by  an  act  constitutionally  re- 
moved from  the  judge,  and  that  by  removing 
the  office  from  the  judge  no  constitutional 
limitation  is  violated.  If  this  be  true,  these 
constitutional  creations  which  form  a  con- 
stituent part  of  the  court  are  made  subser- 
vient to  legislative  control  implied  from  the 
power  to  designate  and  establish  courts,  the 
judicial  powers  of  which,  with  the  office  of 
judge,  his  term  of  office,  and  his  compensa- 
tion, are*  derived  from  the  Constitution. 
"An  act  repealing  in  toto  a  statutory  provi- 
sion for  the  salary  of  an  assistant  clerk  of  a 
separate  oi7>han8'  court,  appointed  by  the 
clerk  of  such  court  pursuant  to  authority 
conferred  upon  him  by  the  state  Constitu- 
tion, without  making  other  provisions  for 
such  salary,  is  unconstitutional,  its  effect 
being  to  abolish  the  office  of  assistant  clerk." 
The  legislature  cannot,  except  by  constitu- 
tional authority,  remove  a  constitutional 
officer,  "because  the  power  to  remove  is  lim- 
ited to  the  power  to  create."  The  proposi- 
tion contended  for,  if  sustained,  not 
only  deprives  a  constitutional  officer  of 
his  salary,  but  also  of  his  office.  Ried 
V.  Smoulter,  5  L.  R.  A.  517,  618,  128  Pa. 
324,  18  Atl.  445;  Aity.  Oeti.  ex  rel. 
Rich  V.  Jcchim,  99  Mich.  368,  23  L.  R.  A. 
699,  58  N.  W.  611.  The  constitutional 
clause  providing  that  inferior  courts  should 
be  "ordained  and  established"  by  the  legis- 
lature was  intended  to  meet  conditions 
which  might  arise  and  require  the  establish^ 
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ment  of  tribunals  necessary  to  the  adminis- 
tration of  justice.  It  was  impracticable  in 
framing  a  constitution  to  create  such  courts 
and  define  their  jurisdiction.  These  were 
the  reasons  for  leaving  this  matter  to  the 
legislature.  But  in  so  doing  it  was  not  in- 
tended to  make  courts  created  by  the  legis- 
lature under  said  provisions  sole  creatures 
of  the  legislature,  which  it  might  at  its 
pleasure,  and  without  regard  to  constitution- 
al limitations,  destroy  under  the  theory  that 
the  power  to  create  conferred  the  power  to 
destroy.  The  legislature  cannot  confer  ju- 
dicial power  upon  a  court.  When  it  creates 
a  court,  it  is  the  Constitution  which  invests 
the  court  and  judge  with  judicial  power, 
and  makes  the  court  a  constitutional  tribu- 
nal. As  soon  as  the  court  thus  becomes  a 
<»nstitutional  tribunal,  the  Constitution  in- 
tervenes and  imposes  a  barrier  to  any  legis- 
lative interference  with  the  term  of  office, 
its  tenure,  or  the  salary  of  the  judge;  and 
this  barrier  is  intended  to  be  a  prohibition 
of  any  legislative  exercise  of  power,  except 
by  the  constitutional  grant  of  the  power  of 
removal  by  impeachment,  or  a  two-thirds 
vote  for  cause.  If  this  is  not  the  correct 
theory  of  our  Constitution,  the  provisions  se- 
<;uring  the  independency  of  the  judge,  and 
the  constitutional  grant  of  the  power  to  re- 
move judges  by  methods  expressed  in  the 
Constitution,  are  all  made  subordinate,  by 
implication,  to  a  clause  which  was  merely  in- 
tended to  provide  for  needs  which  might 
arise  in  the  administration  of  justice,  and 
not  intended  to  be  construed  as  conferring 
the  power  to  abolish  courts,  when  such  exer- 
cise of  power  would  operate  to  destroy  pre- 
scribed constitutional  limitations.  Regret- 
ting our  inability  to  avoid  the  result  reached 
in  this  case,  Judge  Beard  and  I  dissent  from 
the  views  of  the  majority,  and  respectfully 
but  earnestly  insist  that  they  are  in  error. 

Beard,  J.,  concurs. 


Hugh  O'ROUKE,  Plff.  in  Err., 

V. 

CITIZENS'      STREET     RAILWAY    COM- 

PANY. 


( 


.Tenn. 


) 


t.  Bvidence  tliat  children  of  a  paasen- 
ger  vvere  crylnir  and  much  alarmed  when 
he  wan  ejected  from  a  street  car  Is  admissible 
as  part  of  the  res  geata  on  the  question  of 
the  conductor's  manner  and  actions  in  effect- 
ing the  expulsion. 

S.  An  Irrelevant  Inatrnctlon  which  may 
have  been  in  some  degree  prejudicial  may 
constitute  ground  of  reversal. 

Note. — For  street-railway  transfers,  see  also 
fleffron  v.  Detroit  City  R.  Co.  (Mich.)  10  L.  R. 
A.  345 :  Pine  v.  St.  Paul  City  R.  Co.  (Minn.)  16 
li.  R.  A.  847:  and  Mahoney  v.  Detroit  Street 
It.  Co.  (Mich.)  18  L.  R.  A.  835. 

For  notice  to  passenger  of  conditions  on  tlck- 
«t«  see  note  to  Potter  v.  The  Majestic   (C.  C. 
App.  2d  C.)  23  L.  R.  A.  746 :  also  Louisville  A 
N.  R.  Co.  V.  Turner  (Tenn.)  48  L.  R.  A.  140. 
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8.  Tlie  faee  of  a  paaaenver'a  tleket  la 
not  the  sole  erlterlon  of  Itla  rljrlftt  of 

passage,  but.  If  he  has  made  a  valid  contraeC 
for  passage,  he  is  entitled  thereto,  though  the 
face  of  the  ticket  may  not  in  any  true  sense 
express  the  contract. 

4.  The  mlatake  of  a  street-ear  con- 
dnetor  In  panchlngr  a  transfer  ticket 
so  as  wrongly  to  indicate  the  hour  of  its  is- 
suance, making  it  appear  that  the  passenger, 
after  he  has  diligently  sought  and  promptly 
entered  the  first  passenger  car,  has  no  right 
to  ride  thereon,  will  not  defeat  his  right  of 
passage,  when  he  has  taken  the  ticket  believ- 
ing It  is  ail  that  It  should  be,  and  makes  a 
fair  and  reasonable  statement  of  the  facts. 

6.  A  condition  printed  on  a  street- 
railvrar  transfer  cbecic,  that  the  pas- 
senger will  examine  date,  time,  and  di- 
rection, and  see  that  they  are  correct.  Is  void 
for  unreasonableness,— especially  when  these 
matters  are  so  complex  that  an  Inexperienced 
passenger  could  not  examine  them  and  see 
that  they  are  correct  within  the  time  at  dis- 
posal and  without  an  explanation. 

O.  A  condition  on  a  transfer  check 
that  the  passengrer  agrrees  to  pay  the 
regrvlar  fare  charged  in  case  of  contro- 
versy with  the  conductor  about  the  check  and 
Its  refusal,  and  then  apply  at  the  ofllce  of  the 
company  for  reimbursement.  Is  void  because 
unreasonable. 

(September  6,  1899.) 

ERROR  to  the  Circuit  Court  for  Shelby 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recov- 
er damages  for  alleged  wrongful  expulsion 
from  a  street  car.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messre,  Gantt  ft  Patterson  for  plaintiff 
in  error. 

MeasTB,  Tmrley  ft  Wricl^t  for  defendant 
in  error. 

Caldwell,  J.,  delivered  the  opinion  of  the 
court: 

Hugh  OHouke  brought  this  action 
against  the  Citizens'  Street-Rail  way  Com- 
pany to  recover  damages  for  au  alleged 
wrongful  and  unlawful  expulsion  from  one 
of  its  cars.  The  jury  returned  a  verdict 
against  him,  and  upon  that  verdict  a  judg- 
ment of  dismissal  was  entered  by  direction 
of  the  court.  Having  appealed  in  error, 
O'Rouke  seeks  a  reversal,  remand,  and  new 
trial  for  several  reasons  assigned. 

Shortly  after  2  o'clock  in  the  afternoon  of 
March  7,  1897,  the  plaintiff,  with  his  wife 
and  three  small  children,  embarked  upon  a 
Beale  and  Lane  avenue  car  of  the  defendant, 
in  the  city  of  Memphis,  and,  after  paying 
proper  fares,  requested  and  received  from  the 
conductor  in  charge  the  requisite  number  of 
tickets  of  transfer  to  north-bound  Main 
street  car  of  the  same  company.  At  the 
proper  place  for  the  contemplated  transfer, 
the  plaintiff,  his  wife  and  children,  disem- 
barked from  the  first  car  mentioned,  and 
promptly  took  passage  upon  the  other  one. 
The  conductor  of  the  latter  car,  after  exam- 
ining the  transfer  tickets  tendered  by  the 
plaintiff,  said  to  him,  "You  were  a  long  tim# 
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waiting  for  this  car."  Plaintiff  replied, 
*'We  ain't  waiting  two  minutes;  we  just  got 
off  of  that  Beale  and  Lane  avenue  car,  going 
eouth."  Continuing  the  dialogue,  the  con- 
ductor said,  "Well,  you  will  have  to  get  off 
or  pay  your  fare;"  and  the  plaintiff  re- 
marked: "I  won't  do  either.  I  won't  get 
off  or  pay  my  fare.  I  have  paid  my  fare 
once,  and  that  is,  I  think,  sufficient  to  ride 
on."  The  conductor  then  caused  the  car  to 
4)e  stopped,  took  the  plaintiff  by  the  arm,  and 
ejected  him  and  his  family  from  the  car. 

The  witnesses  were  not  harmonious  in 
4;beir  several  versions  of  the  conductor's 
manner  and  actions  in  effecting  the  expul- 
sion. The  plaintiff  testified  that  the  oon- 
tluctor  was  harsh  and  severe,  and  that  he 
"jerked"  the  plaintiff's  arm  so  roughly  as 
to  make  it  "sore  for  several  days."  The  con- 
ductor testi/ied  that  he  was  respectful,  and 
used  no  more  force  than  was  necessary.  In 
the  course  of  his  testimony,  the  plaintiff  said 
there  was  some  confusion  on  the  car,  that 
ills  little  girl  and  his  little  boy  were  both 
trying,  and  that  he  ''thought  the  little  girl 
would  go  into  spasms."  'Die  trial  court  ex- 
cluded the  statement  about  the  manifesta- 
tions of  the  children,  saying  that  the  fa^t 
of  "their  excitement  cannot  be  taken.'^  In 
this  ruling  his  honor  was  in  error.  The  ex- 
cluded testimony  was  competent,  and  should 
have  been  considered.  It  related  to  a  fact 
which  formed  a  part  of  the  res  geatcB,  and 
^vhich,  in  the  minds  of  the  jury,  might  have 
shed  some  light  on  the  important  issue  as  to 
the  real  demeanor  of  the  conductor  towards 
the  plaintiff.  The  spontaneous  manifesta- 
tions of  the  children  were  just  so  much  of 
the  transaction  itself,  and  cannot  be  sepa- 
rated from  it.  Proof  of  them  is  essential  to 
a  true  and  complete  history  of  the  thing 
done.  Sudden  exclamations  and  outbursts 
of  bystanders,  as  well  as  of  participants,  are 
parts  of  the  res  geatas,  and  as  such  may  prop- 
erly be  brought  forward  in  evidence,  when- 
ever the  occurrence  producing  them  is  un- 
dergoing judicial  investigation.  Twoinley 
▼.  Central  Parky  N.  d  E.  River  R,  Co.  69  N. 
Y.  158,  25  Am.  Rep.  162;  Galena  d  C.  U, 
H,  Co.  V.  Fay,  16  111.  558,  63  Am.  Dec.  323 ; 
Kleibcr  v.  People's  /?.  Co.  107  Mo.  240,  14 
L.  R.  A.  613,  17  S.  V/.  946.  The  plaintiff's 
contention  is  that  the  cries  of  his  children 
at  the  very  moment  lend  to  corroborate  his 
theory  of  violent  expulsion.  Undoubtedly, 
the  children  were  excited  and  alarmed  by 
what  they  saw  and  heard;  but  whether  gen- 
tle expulsion  of  their  father  would  have  pro- 
duced that  result,  with  children  so  young,  as 
readily  as  violent  expulsion,  this  court  does 
not  decide.  That  is  a  matter  for  the  consid- 
eration of  the  jury. 

The  expulsion,  whether  violent  or  other- 
wise, resulted  primarily  from  a  mistake  of 
the  first  conductor  in  punching  the  transfer 
tickets  so  as  to  indicate  their  issuance  at 
1:40  P.  M.,  when,  as  a  matter  of  fact,  they 
were  issued  nearly  an  hour  later.  The  sec- 
ond conductor,  judging  the  tickets  by  the 
punch  marks,  assumed,  over  the  statement 
of  the  plaintiff  to  the  contrary,  that  he  had 
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violated  the  rules  of  the  company,  requiring 
all  transfer  passengers  to  take  the  first  con- 
necting car,  and  upon  that  assumption 
treated  the  tickets  as  expired,  and,  under 
another  rule  of  the  company,  expelled  the 
plaintiff  when  he  refused  to  pay  additional 
fare.  In  his  charge  to  the  jury  the  trial 
judge  said:  "A  person  mny  lose  his  right 
to  continue  his  journey  as  a  passenger  upon 
a  car  under  the  following  circumstances: 
(1)  When  he  acts  in  such  a  way  to  endan- 
ger the  peace  and  comfort  of  the  other  pas- 
sengers, he  has  no  right  to  continue  his 
journey  upon  the  car.  (2)  When  he  pre- 
sents to  the  conductor,  as  an  evidence  of  his 
right  to  ride,  a  ticket  or  transfer  check 
which  shows  upon  its  face  that  he  has  no 
such  right,  then  he  cannot  continue  his 
journey  upon  such  ticket.  (3)  When 
the  conductor,  who  declined  to  accept 
the  ticket  or  transfer,  gave  such  explanation 
of  the  defect  in  the  ticket  or  transfer  as 
would  have  satisfied  any  ordinarily  reasona- 
ble person  that  the  conductor  was  justified 
in  refusing  to  take  it,  then  he  cannot  con- 
tinue his  ride." 

Though  entirely  sound  in  law,  the  first  of 
these  three  propositions  is  wholly  inapplica- 
ble in  the  present  case,  there  being  no  evi- 
dence tending,  in  the  slightest  degree,  to  show 
that  the  plaintiff  was  guilty  of  conduct  cal- 
culated to  "endanger  tne  peace  and  comfort 
of  other  passengers."  Legal  abstractions 
in  a  charge  are  not  always  hurtful,  and,  un- 
less it  appears  that  they  nuiy  have  been  so, 
the  giving  of  them,  while  never  to  be  ap- 
proved, is  not  reversible  error.  In  this  in- 
stance it  is  not  improbable  that  the  jury  was 
misled  into  the  belief  that  the  court  thought 
there  was  evidence  on  this  parti i*ular  point, 
and  expected  its  consideration  in  the  making 
up  of  the  verdict;  hence  the  irrelevant  in- 
struction may  have  been  in  some  degree  pre- 
judicial to  the  plaintiff,  and  its  inclusion  in 
the  charge  is  therefore  noted  as  one  ground 
of  reversal. 

The  second  proposition  is  one  about  which 
the  authorities  are  in  irreconcilable  conflict. 
Many  of  them,  like  the  charge  of  the  learned 
trial  judge,  treat  the  face  of  the  ticket  as 
the  sole  criterion  of  the  holder's  right  of 
passage,  justify  his  ejection  in  case  of  de- 
fective ticket  and  refusal  to  pay  fare,  and 
allow  him,  as  his  only  remedy  therefor,  an 
action  of  damages  for  the  negligent  mistake 
of  the  agent,  or  for  breach  of  contract,  and 
not  for  expulsion  (notably  Poulin  v.  Cana- 
dian P.  R.  Co.  6  U.  S.  App.  298,  62  Fed.  Rep. 
197,  3  C.  C.  A.  23,  17  L.  R.  A.  800;  Hufford 
V.  Grand  Rapids  d  /.  R.  Co.  53  Mich.  118, 
18  N.  W.  680;  McKay  v.  Ohio  River  R.  Co. 
34  W.  Va.  65,  9  L.  R.  A.  132,  11  S.  E.  737; 
Torion  v.  Miltoaukee,  L.  8.  d  W.  R.  Co.  64 
Wis.  234,  41  Am.  Rep.  23,  11  N.  W.  482; 
Western  Maryland  R.  Co.  ▼.  Stookdale,  83 
Md.  245,  34  Atl.  880;  Bradshau)  v.  South 
Boston  R.  Co.  135  Mass.  407,  46  Am.  Rep. 
481;  4  Elliott,  Railroads,  9  1594);  while 
others,  on  the  contrary,  deny  the  ticket  !4uch 
conclusive  force  and  dignity,  and  rule  that 
the  passenger  has  the  right  to  rely  upon  the 
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aeU  and  statements  of  the  ticket  agent  or 
conductor,  and  that,  if  he  be  expelled  on  ac- 
count of  a  defective  ticket  when  he  has  acted 
in  good  faith  and  is  without  fault,  the  car- 
rier is  liable  in  damages  for  such  expulsion 
{New  York,  L.  E,  d  W.  R.  Co.  v.  Winter, 
143  U.  S.  60-76,  36  L.  ed.  71-80,  12  Sup.  Ct. 
Rep.  366;  Laird  v.  Pittsburg  Traction  Co, 
166  Pa.  4,  31  Atl.  61;  Ellaworth  v.  Chicago, 
B.  d  0.  R.  Co,  96  Iowa,  98,  29  L.  R.  A.  173, 
63  N.  W.  684;  Northern  P,  R.  Co,  ▼.  Pauaon, 
44  U.  S.  App.  178,  70  Fed.  Rep.  686,  17  C.  C. 
Au  287,  30  L.  R.  A.  730;  Hot  Springs  R,  Co. 
▼.  Deloney,  66  Ark.  177,  46  S.  W.  361 ;  Head 
V.  Georgia  P.  R,  Co.  79  Ga.  358,  7  S.  E.  217; 
Georgia  R.  Co,  v.  Olds,  77  Ga.  673 ;  Bumham 
V.  Grand  Trunk  R.  Co,  63  Me.  298,  18  Am. 
Rep.  220;  Pennsylvania  Co.  v.  Bray,  126 
Ind.  229,  26  N.  E.  439;  Hufford  v.  Grand 
Rapids  d  I,  R,  Co,  64  Mich.  634,  31  N.  W. 
544,  same  case  decided  otherwise  on  former 
appeal,  and  reported  in  63  Mich.  118,  18  N. 
W.  680;  Murdock  v.  Boston  d  A,  R,  Co.  137 
Mass.  293,  60  Am.  Rep.  307;  and  other 
cases).  We  concur  in  the  latter  view,  and 
hold  that  a  person  who  makes  a  valid  con- 
tract is  entitled  to  passage  according  to  its 
terms,  though  the  face  of  the  ticket  fur- 
nished him  may  not  in  any  true  sense  ex- 
press the  contract.  It  is  the  contract,  and 
not  the  ticket,  that  gives  the  right  to  trans- 
portation. The  ticket  is  but  an  evidence  of 
the  contract,  made  out  and  furnished  by  the 
carrier;  and,  if  it  fail  to  disclose  the  true 
contract,  the  fault  is  with  the  carrier,  and 
it  is  responsible  for  the  natural  consequen- 
ces of  the  variance. 

The  passenger  is  not  required  in  law,  nor 
allowed  in  fact,  to  print  or  write  or  stamp 
the  ticket.  The  carrier  alone  has  that  right, 
and  the  passenger  is  authorized  to  believe 
and  presume  that  it  will  be  properly  exer- 
cised, and  that  the  ticket,  when  delivered, 
is  a  faithful  expression  of  the  contract  as 
made.  The  ticket,  whether  for  transfer,  as 
in  the  present  case,  or  for  original  passage, 
may  well  be  called  the  carrier's  written  di- 
rection by  one  agent  to  another  agent  con- 
cerning the  particular  transportation  in 
hand ;  and  if  the  direction  be  contrary  to  the 
contract,  and  expulsion  follow  as  a  conse- 
quence, the  carrier  must  be  answerable  for 
all  proximate  damages  ensuing  therefrom, 
just  as  any  other  principal  is  liable  for  the 
injurious  result  of  misdirection  to  his  agent. 
In  our  opinion,  the  legal  result,  in  such  a 
case,  cannot  be  influenced  by  the  fact  that 
the  carrier  has  conducted  the  transact  ion 
through  two  agents  instead  of  one;  for  the 
combined  acts  of  the  two  agents  constitute 
but  one  continuous  act  of  the  carrier.  Each 
agent  is  the  alter  ego  of  the  carrier.  The  is- 
suance of  the  void  ticket  is  the  fault  of  the 
first  agent,  the  expulsion  is  the  I'ault  of  the 
second  agent,  and  both  faults  are  those  of 
the  principal,  which  stands  before  the  court 
as  if  it  had  made  the  contract,  issued  the 
ticket,  and  expelled  the  passenger  through 
one  and  the  same  agent.  Beyond  question, 
carriers  have  the  legal  right  to  require  pas- 
sengers to  procure  and  present  tickets;  but 
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that  does  not  imply  that  passengers  who 
have  done  their  part  in  the  matter  may  be 
rightfully  expelled  from  the  car  because  the 
tickets  they  offer  chance  to  be  defective  or 
void.  Before  the  rule  of  expulsion  for  want 
of  proper  tickets  can  be  made  absolute  and 
universal  in  its  application,  the  carriers 
must  discharge  the  reciprocal  duty  of  abso- 
lute and  universal  accuracy  in  the  issuance 
of  the  tickets.  The  latter  would  be  impossi- 
ble ;  the  former  harsh  and  unreasonable.  To 
require  a  passenger  who  has  made  a  valid 
contract  for  transportation  and  paid  the 
requisite  fare,  as  did  the  plaintiff,  to  retire 
from  the  car,  and  suspend  his  journey,  be- 
cause of  an  original  defect  in  the  ticket  fur- 
nished him  by  the  company's  agent,  is  to 
visit  the  wrong  of  the  offender  upon  the  of- 
fended. It  is  to  make  the  rightful  passen- 
ger suffer  for  the  fault  of  the  carrier,  and 
that,  too,  in  the  latter's  interest.  This  court 
will  not  yield  its  assent  to  a  result  so  unjust 
and  oppressive. 

The  plaintiff  had  a  right  to  believe  the 
transfer  ticket  all  that  it  should  be.  With 
it  he  diligently  sought  and  promptly  enteied 
the  first  transfer  car,  and,  upon  being  chal- 
lenged by  the  conductor  of  that  car  as  too 
late  to  use  the  ticket,  he  made  a  fair  and 
reasonable  statement,  showing  that  he  had 
just  left  the  first  car,  and  that  the  first  con- 
ductor must  have  wrongly  indicated  the  hour 
of  issuance  on  the  face  of  the  ticicet.  On 
that  statement,  the  plaintiff  should  have 
been  allowed  to  pursue  his  own  journey  to 
its  end.  He  owed  the  company  no  other 
duty,  and  his  expulsion,  under  such  circum- 
stances, was  a  tortious  breach  of  the  con- 
tract, for  which  he  became  entitled  to  re- 
cover all  proximately  resulting  damages,  in- 
cluding those  for  humiliation  and  mortifica- 
tion, if  such  were  in  fact  sustained. 

It  may  be  true,  as  suggested  in  some  of 
the  authorities  {Frederick  v.  Marquette,  U, 
d  0,  R.  Co.  37  Mich.  342,  26  Am.  Rep.  531 ; 
Poulin  V.  Canadian  P.  R.  Co.  6  U.  S.  App. 
298,  62  Fed.  Rep.  197,  3  C.  C.  A.  23,  17  L.  R. 
A.  800;  4  Elliott,  Railroads,  §  1604),  that 
the  carrier  can  despatch  its  business  more 
conveniently  and  expeditiously,  and  can 
avoid  losses  through  fraud  and  imposition 
more  readily,  by  treating  the  ticket  as  con- 
clusive evidence  of  the  passenger^q  right  to 
be  carried,  than  by  taking  and  adopting  his 
ex  parte  statement  of  the  real  contract,  when 
claimed  to  be  different  from  the  ticket;  yet 
such  ends,  desirable  as  they  may  he  and  are, 
afford  no  legal  sanction  for  the  expulsion  of 
a  passenger  who  is  without  fault,  and  whose 
ticket  fails  alone  through  the  mistake  or  neg- 
ligence of  the  carrier's  agent,  nor  does  their 
disability  render  the  expulsion  of  such  per- 
son any  less  a  tortious  breach  of  the  con- 
tract. Every  expulsion  of  a  rightful  pas- 
senger is  wrongful. 

It  is  no  answer  to  the  legal  ricfht  of  the 
bona  fide  passenger  to  say  that  tlie  carrier's 
general  interest  is  better  subserved  by  his 
expulsion  than  by  his  carriage ;  by  the  viola- 
tion of  his  contract  than  by  its  observance. 
His  right  is  not  to  be  affected  by  the  mis- 


1899. 


O'KOUKB  V.   CiTIZILNS'   DTBBBT  R.   Co. 


617 


takes  of  ticket  agents,  or  the  altempied 
frauds  of  impostors.  These  are  to  be  met, 
if  met  at  all,  otherwise  thun  throu^^h  a  rule 
that  excludes  innocent  as  well  as  fraudulent 
passengers.  It  is  not  allowable  to  punish 
the  innocent  with  the  guilty,  to  prevent  the 
escape  of  the  guilty. 

A  ticket  agent,  on  selling  ticket  to  pro- 
posed passenger,  referred  him  to  the  con- 
ductor for  privilege  of  stopover  %t  inter- 
mediate station.  Conductor  authorized  stop- 
over, but,  instead  of  issuing  stopover  check, 
only  punched  passenger's  regular  ticket, 
telling  him  that  would  be  sufficient.  Second 
conductor,  following  rule  of  company,  re- 
fused to  recognize  the  punched  ticket,  and 
expelled  passenger  when  he  refused  to  pay 
fare.  A  judgment  in  favor  of  the  plaintiff 
for  $10,000  was  affirmed,  upon  the  ground 
that  the  expulsion  was  unlawful,  the  court 
saying:  "The  reason  of  such  rule  is  to  bo 
found  in  the  principle  that  where  a  party 
does  all  that  he  is  required  to  do,  under  the 
terms  of  a  contract  into  which  he  has  en- 
tered, and  is  only  prevented  from  reaping 
the  benefit  of  such  contract  by  the  fault  or 
wrongful  act  of  the  other  party  to  it,  the 
law  gives  him  a  remedy  against  the  other 
party  for  such  breach  of  contract."  New 
York,  L.  E.  d  W.  R.  Co,  v.  Winter,  143  U.  S. 
60-73,  36  L.  ed.  71-«0,  12  Sup.  Ct.  Rep.  356. 

A  street-car  conductor  issued  transfer 
ticket,  punched,  at  two  time  marks,  "7:30 
A.  M."  The  conductor  of  car  to  which  trans- 
fer was  made  refused  to  accept  ticket,  on 
the  ground  that  it  was  two  hours  old,  and 
ejected  passenger  on  his  refusal  to  pay  fare, 
although  informed  that  the  ticket  was  issued 
at  9  o'clock,  just  before  passenger  got  on 
car.  Held,  that  the  company  was  liable  in 
damages  for  an  unlawful  ejection,  the  com- 
pany, and  not  the  passenger,  being  respon- 
sible for  the  defective  or  doubtful  character 
of  the  ticket.  Laird  v.  Piitshurg  TrcLction 
Co.  166  Pa.  4,  31  Atl.  51. 

By  mistake,  a  ticket  agent  sold  a  ticket 
dated  back  three  days.  The  passenger  pre- 
sented it  on  the  day  purchased,  but  was  ex- 
pelled by  the  conductor  because  the  ticket 
was  antedated,  and  the  holder  refused'  to 
pay  train  fare.  Company  held  liable  for 
wrongful  ejection,  the  court  saying  the  .va- 
lidity of  the  ticket  depended  upon  the  actual 
time  of  sale,  and  not  upon  its  date.  Ella- 
toorth  V.  Chicago,  B.  d  Q.  R.  Co.  96  Iowa,  98, 
29  L.  R.  A.  173,  63  N.  W.  584. 

The  holder  handed  return  coupon  to  prop- 
er agent  to  be  stamped,  at  sai|ie  time  calling 
for  sleeping-car  ticket.  The  agent  returned 
coupon,  folded  with  sleeping-car  ticket,  and 
the  holder  put  them  in  his  pocket  without 
examination.  When  presented  on  train,  it 
was  discovered  that  the  agent  had  not  in 
fact  stamped  coupon,  and  for  that  reason 
the  conductor  refused  to  accept  it,  and  ex- 
pelled the  holder  upon  his  refusal  to  pay 
fare.  Held,  that  the  holder,  having  done  his 
part,  was  a  legal  passenger,  and  that  the 
railroad  company  was  liable  in  damages  for 
his  expulsion.  tJorthem  P.  R.  Co.  v.  Pau- 
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8on,  44  U.  S.  App.  178,  70  Fed.  Rep.  585,  17 
C.  C.  A^  287,  30  L.  R.  A.  730. 

An  agent  sold  a  canceled  ticket,  and  de- 
livered it  as  a  good  one.  The  conductor  re- 
fused it,  and  the  passenger  paid  the  fare  a 
second  time,  to  prevent  ejection.  He  sued 
for  damages,  and  the  case  was  twice  before 
the  supreme  court  of  Michigan.  On  the  first 
appeal  the  court  said  that,  "as  between  the 
conductor  and  the  passenger,  the  ticket 
must  be  the  conclusive  evidence  of  the  extent 
of  the  passenger's  right  to  travel"  (Hufford 
V.  Orand  Rapids  d  I.  R.  Co,  53  Mich.  118,  18 
N.  W.  580)  ;  and  on  the  second  appeal  the 
court,  among  other  language,  used  the  fol- 
lowing: "When  the  plaintiff  told  the  con- 
ductor on  the  train  that  he  had  paid  his  fare, 
and  stated  the  amount  he  paid  to  the  agent 
who  gave  him  the  ticket  he  presented,  and 
told  him  it  was  good,  it  was  the  duty  of  the 
conductor  to  accept  the  statement  of  the 
plaintiff  until  he  found  out  it  was  not  true, 
no  matter  what  the  ticket  contained  in 
words,  figures,  or  other  marks."  Uufford  v. 
Grand  Rapids  d  /.  R,  Co.  64  Mich.  634,  31 
N.  W.  546. 

In  concluding  this  part  of  this  opinion,  it 
should  be  remarked  that  our  own  cases  of 
Louisville,  N.  d  O.  8.  R.  Co.  v.  Fleming,  14 
Lea,  146;  Memphis  d  C.  R,  Co.  v.  Benson,  85 
Tenn.  627,  4  S.  W.  5,  and  Louisville  d  N.  R. 
Co.  V.  Turner,  100  Tenn.  224,  43  L.  R.  A.  140, 
47  S.  W.  223,  are  not  in  fact,  and  are  not 
claimed  to  be,  in  point  on  the  principal  issue 
in  the  present  case.  The  most  that  was  de- 
cided in  the  first  and  second  of  them  in  refer- 
ence to  a  railroad  ticket  was  that  persons  de- 
siring to  travel  upon  railway  trains  must 
procure  and  present  tickets,  when  required 
by  a  rule  of  the  company;  and  the  last  one 
dealt  with  a  different  branch  of  the  ticket 
question, — that  of  notice. 

The  meaning  of  the  third  proposition  in 
that  part  of  the  charge  heretofore  quoted  is 
somewhat  obscure,  yet  its  effect  seems  to  be 
that  a  passenger  "cannot  continue  his  ride" 
on  a  transfer  ticket  when  the  conductor 
points  out  such  defect  in  it  as  justifies  the 
conductor,  under  the  rule  of  the  company, 
"in  refusing  to  take  it."  The  instruction, 
thus  interpreted,  is  erroneous,  in  that  it  im- 
pliedly repeats  the  proposition  that  the  tick- 
et is  the  sole  criterion  of  the  holder's  right 
to  passage,  and  also  in  that  it  attaches  un- 
warranted importance  to  the  explanation  of 
the  conductor.  No  explanation  the  conduc- 
tor might  make  could  affect  the  plaintiff's 
legal  right  as  a  passenger.  That  right  de- 
pended upon  the  contract,  and  not  u^n  the 
face  of  the  ticket;  and  it  was  incumbent  on 
the  conductor  to  heed  the  plaintiff's  explana- 
tion, and  observe  the  contract,  rather  than 
upon  the  plaintiff  to  accept  the  conductor's 
explanation  as  final,  and  abandon  his  con- 
tract. The  disclosure  of  the  fault  of  one 
agent  by  another  agent  could  not  absolve 
their  principal  from  the  obligation  of  the 
contract,  and  render  the  plaintiff  a  trespass- 
er. Such  a  result  cannot  be  justified  in  law, 
whatever  the  rule  of  the  company  may  be. 

On  the  face  of  the  transfer  check  were 
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£rinted  the  following  words:  "Transfer. 
Passenger,  in  accepting  this  transf^,  agrees 
to  read  and  be  governed  by  the  conditions  on 
the  back  hereof,  subject  to  the  rules  of  the 
company.  F.  G.  Jones,  V.  P.  &  G.  M."  The 
court  instructed  the  jury  that  this  require- 
ment and  all  of  the  conditions  on  the  back 
were  reasonable,  and  that  the  plaintiif  was 
bound  to  comply  with  theuL  In  this  in- 
struction the  court  erred  in  at  least  two  re- 
spects. Among  the  conditions  printed  on  the 
back  of  the  transfer  check  was  one  in  this 
language:  "Part  of  the  conditions  upon 
which  this  transfer  is  given  and  accepted 
are  that  the  passenger  examines  date, 
^ime,  and  direction,  and  sees  that  the  same 
■are  correct,  and  complies  with  all  its  condi- 
tions." This  condition  is  unreasonable,  be- 
cause no  passenger  can  be  bound  to  verify 
the  act  of  the  conductor  in  issuing  a  transfer 
•check;  and  also  because  no  inexperienced 
passenger,  however  intelligent,  could,  in  the 
time  at  his  command  on  so  brief  a  trip,  "ex- 
amine date,  time,  and  direction"  indicated 
-by  the  punch  marks,  and,  without  an  explan- 
ation, see  "that  the  same  are  correct."  There 
4s  no  little  complication  about  these  three 
items  on  the  face  of  a  transfer  check,  and  es- 
pecially about  the  manner  of  indicating  the 
"time"  of  issuance.  The  plaintiif  maoe  no' 
•examination  on  receiving  his  checks  from  the 
first  conductor,  and  could  scarcely  under- 
-etand  the  meaning  of  the  bunch  of  marks 
when  explained  by  the  conductor  who  ex- 
j>elled  him.  The  complexity  of  the  checks, 
and  the  unreasonableness  of  the  rule  requir- 
ing a  passenger  to  verify  their  correctness 
when  issued,  could  hardly  be  better  illustrat- 
ed than  by  a  statement  from  this  record  that 
the  learned  trial  judge  himself,  with  one  of 
the  very  checks  here  involved  before  him,  was 
not  able  to  understand  its  meaning  without 
a  minute  examination.  At  the  trial  the 
'Court,  for  its  own  information  on  the  subject, 
propounded  certain  interrogatories  to  one  of 
the  officers  of  the  defendant  about  the  mean- 
ing of  one  of  these  checks.  Those  questions 
and  the  answers  thereto  are  as  follows: 

The  Court:  I  wanted  to  ask  you,  how 
would  anybody  know  what  those  figures  over 
-there  on  the  right  end  stand  for?     What  is 


there  to  indicate  the  hours  and  minutes,  out- 
side of  just  the  figures  themselves? 

A.  Well,  I  don't  know  how  I  oould  explain 
that,  judge. 

The  Court:  What  are  those  figures  all 
over  the  riffht-hand  end  of  ticket? 

A.  The  black  figures  are  the  hours,  and 
the  little  figures  indicate  10,  20,  30,  40,  and 
50  minutes. 

The  Court:     I  don't  catch  it  exactly. 

Witness:  Well,  here  the  figure  is  1 
o'clock,  and  if  the  "A''  is  punched  it  woul  J  lie 
1 :40,  and  if  the'  '2"  is  punched  it  would  be 
1:20. 

The  Court :  Oh,  yes ;  I  didn't  catch  it ;  I 
didn't  understand  the  thing.  It  would  be 
1:20  if  the  "2"  is  punched,  and  if  the  "3"  is 
punched  1 :30,  and  if  the  "4"  is  punched  1 :40, 
and  if  the  "5"  is  punched  1:50? 

A.  Yes,  sir ;  same  transfer  that  is  used  all 
over  the  country. 

It  cannot  be  fair  or  just  or  reasonable  to 
require  passengers,  in  the  hurry  of  rapid 
street-car  travel,  to  decipher,  at  their  peril, 
a  check  whose  meaning  so  intelligent  a  judge 
cannot  ascertain  by  careful  and  deliberate  in- 
spection. 

Another  condition  on  the  back  of  the  check 
waa  expressed  thus:  "In  accepting  this 
transfer,  passenger  agrees  that  in  case  of 
controversy  with  conductor  about  this  tick- 
et, and  its  refusal,  to  pay  the  regular  fare 
charged,  and  apply  at  the  office  of  the  com- 
pany for  refund  of  same  within  three  days." 
This  condition  is  unreasonable,  in  that  it 
makes  the  conductor,  for  the  time,  the  sole 
judge  of  the  sufficiency  of  the  ticket,  and  re- 
quires the  passenger  to  pay  additional  fare, 
though  his  ticket  may  oe  refused  without 
sufficient  cause;  and,  further,  in  that  it  re- 
quires the  wronged  passenger,  who  so  pays, 
to  apply  for  refund  at  the  office  of  the  com- 
pany, which  must  be  remote  from  the  houses 
and  business  places  of  most  passengers,  and 
then  limits  the  amount  to  be  received  by 
such  person  to  that,  wrongfully  exacted.  It 
puts  all  of  the  burden  of  the  "controversy" 
upon  the  wronged  passenger,  and  none  upon 
the  wrongdoing  company,  and  thereby  maJces 
the  just  suffer  for  the  unjust. 

Reverse  and  remand. 
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V, 

"Lars  fc.  RAND,  Assignee  of  "Normannn,"  et 

al.f  Respts. 

( Minn ) 

-*1.     Tlie  rlflrlit  to  memberalilp  In  a  cor- 
poration may  be  reetricted  by  express  pro- 

*Headnote8  by  Start,  Ch.  J. 


vision  of  its  charter,  although  It  Is  organised 
under  title  2,  chap.  34,  Gen.  Stat.  1878. 
2.  The  defetidants  anbacrlbed  and  paid 
for  Btock,  and  accepted  certificates  therefor. 
In  a  corporation  which,  by  Its  charter,  re- 
stricted the  right  to  bold  stock  therein  to  per- 
sons of  a  certain  nationality,  to  which  the  de- 
fendants did  not  belong.  The  corporation 
accepted  them  as  stockholders,  and,  without 
objection  from  them,  they  appeared  as  stock- 


T^OTB. — Charter    reatricHona    on    eligibilitv    to 
become  a  shareholder  in  a  corporation. 

Blibn  v.  RANn  appears  to  be  the  first  case 
in  which  this  question  has  been  squarely  decided, 
although  It  seems  to  have  been  generally  as- 
-fiumed  that  the  membership  in  a  corporaticn 
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might  be  restricted.  It  seems  remarkable  that 
the  question  has  not  been  more  often  raised, 
and  It  Is  difficult  to  account  for  the  failure  to 
raise  It,  although,  for  the  most  part,  the  restric- 
tion upon  eligibility  has  been  effected  by  refasal 
to   admit   members   by   the  existing  membcrsi 
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holders  on  the  books  of  the  corporation  for 
three  years,  when  the  corporation  became  In- 
solvent. In  the  meantime  debts  were  con- 
tracted by  the  corporation,  which  are  unpaid. 
Held,  that  the  defendants  are  estopped,  as 
against  creditors,  to  assert  that  they  are  not 
stockholders  because  they  were  not  In  fact 
eligible  to  membership  in  the  corporation. 

(June  22,  1899.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Hennepin  Coun- 
ty in  favor  of  defendants  in  a  proceeding  to 
enforce  the  liability  of  stockholders  of  the 
•^lefendant  corporation  for  its  debts.  Re- 
4}ersed  in  part;  affirmed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  6.  Hvoslef  and  W.  S. 
l>xri]inell,  for  appeHants : 

It  has  been  the  policy  of  this  court  to  lim- 
it the  application  of  title  3,  chap.  34,  Gen. 
Stat.  1878,  to  corporations  whose  purposes 
are  not  only  within  the  letter,  but  also  with- 
in the  spirit,  of  the  act ;  and  there  is  no  rea- 
«on  for  a  chango  in  that  policy  at  this  time. 

Walter  v.  Hensel,  42  Minn.  204,  44  N.  W. 
57;  Foster  v.  Moulton,  35  Minn.  458,  29  N. 
W.  155;  Broton  v.  Balfour,  46  Minn.  68,  12 
1..  R.  A.  373,  48  N.  W.  604. 

If  this  corporation  was  not  one  organized 
for  any  of  the  benevolent  purposes  enumerat- 
ed in  the  1st  paragraph  of  §  2913.  then  it 
matters  not  that  it  confined  its  business  to 
the  building  of  a  hall  or  halls.  In  order  to 
«laim  the  benefit  of  the  provisions  of  this 
act,  the  hall  or  halls  must  be  built  for  the 


express  purpose  of  providing  a  home  for  a 
corporation  organized  for  the  purpose  stated 
in  the  1st  clause  of  the  section. 

The  corporation  had  the  right  to,  and  did, 
waive  the  requirements  of  the  articles  as  to 
qualification  of  membership. 

The  respondents  are.  at  this  time,  estopped 
from  denying  their  liability  to  creditors. 

Central  Bldg.  d  L.  Asso,  v.  Lampson,  60 
Minn.  422,  02  N.  W.  644;  Stewart  v.  Erie  d 
W.  Transp.  Co.  17  Minn.  378,  Gil.  348;  Wol- 
ford  V.  Crystal  fjfikc  Cemetery  Asso.  54 
Minn.  447,  56  N.  W.  66;  Erb  v.  Toerg,  64 
Minn.  463,  67  N.  W.  356. 

The  issuance  of  stock  was  not  necessary 
to  render  a  stockholder  liable  to  the  credit- 
ors. 

Holland  v.  Duluth  Iron  Min.  d  Develop- 
ment Co.  65  Minn.  324,  68  N.  W.  50. 

Messrs.  Cross,  Hicks,  Carleton,  St 
Cross,  Koon,  Wkelan,  ft  Bennett,  Wil- 
son Sc  Vanderlip,  Merrick  ft  Merrick, 
and  C.  G.  Laybonrne,  for  respondents: 

Normanna  was  certainly  a  "benevolent  so- 
ciety," for  it  was  to  advance  the  interest  of, 
not  only  its  members,  but  "Norwegian  resi- 
dents of  Minneapolis  and  vicinity/'  and  all 
without  pay  or  cost,  so  far  as  appears  from 
the  articles. 

Foster  v.  Moulton,  35  Minn.  458,  29  N.  W. 
155;  Broim  v.  Balfour,  46  Minn.  68,  12  L. 
R.  A.  373,  48  N.  W.  604;  Jewell  v.  Grand 
Lodge,  A.  O.  U.  W.  41  Minn.  405,  43  N.  W. 
88;  Supre^ne  Council  A.  L.  of  H.  v.  Perry, 
140  Mass.  580,  5  N.  E.  634;  Ballou  v.  (Hie, 
50  Wis.  614,  7  N.  W.  561. 


rather  than  by  restrictions  In  the  charter. 
"Most  of  the  authority  upon  the  question  has 
«rlsen  with  respect  to  inonlcipal  corporations, 
«nd  the  meet  frequently  cited  authority  upon 
the  question  is  Kyd  on  Corporations,  p.  35, 
which  says  that  there  are  some  towns  In  which 
Ibere  are  several  incorporated  companies  of 
trades  which  have  so  far  a  connection  with  the 
general  corporation  of  the  town  that  no  man 
<ran  be  a  freeman  of  the  town  at  large  and 
consequently  a  member  of  the  general  corpora- 
tion, without  being  previously  a  freeman  of  some 
one  of  those  companies. 

The  incorporation  of  the  respective  trades  In- 
to a  municipal  corporation  Involves  a  restric- 
tion of  members  of  the  municipal  corpora- 
tion to  members  of  those  trades,  and  such  re- 
ctrlctlon  seems  never  to  have  been  questioned. 

In  Tlpling  v.  Pezall,  2  Bulstr.  233,  there  was 
«n  Incorporation  of  the  shipwrights  of  Redder- 
fsse. 

In  King  V.  Maurice,  Carth.  448,  aub  nom. 
Hex  V.  Morris.  1  Ld.  Raym.  837,  sub  nom. 
King  V.  Lincoln.  5  Mod.  403,  mandamus  was 
brought  to  compel  defendant,  who  was  mayor  of 
the  city  of  Lincoln,  to  admit  one  who  had 
«erved  seven  years  as  an  apprentice  with  a 
•citizen  to  freedom  of  the  city,  but  It  was  objected 
that  he  wns  a  Quaker,  and  therefore  could  not 
take  the  requisite  oath.  The  court,  however, 
faeld  that  he  could 'do  so,  and  he  was  admitted 
to  his  freedom. 

In  Wannel  v.  Camerat,  1  Strange,  675,  one 
who  had  served  an  apprenticeship  to  a  merchant 
tailor  for  seven  years  applied  to  be  admitted  to 
tils  freedom  of  London.  The  return  stated  that 
London  has,  time  out  of  mind,  been  a  corpora- 
tion, and  consists  of  several  societies,  guilds, 
And  fraternities  of  freemen  of  the  city,  and 
46  L.  R.  A. 


that  no  person  could  ever  be  a  freeman  of  the 
city  until  he  was  a  member  of  one  of  those  fra- 
ternities; that  applicant  was  exercising  the 
trade  of  Joiner  without  being  free  of  the  Join- 
er company,  and  that,  under  a  by-law,  no  per- 
son could  use  a  trade  until  he  was  free  of  the 
company  exercising  It,  so  that  he  was  not  en- 
titled to  his  freedom  of  the  city.  The  court 
held  that  the  b^-law  was  reasonable,  and  that 
the  applicant  must  be  under  the  regulation  of 
the  company  which  understood  the  trade  which 
he  was  exercising,  before  be  was  entitled  to  free- 
dom of  the  city. 

An  apprentice  bound  to  a  freeman,  resident 
only  occasionally,  and  whose  service  Is  per- 
formed In  another  place.  Is  not  entitled  to  have 
his  Indentures  enrolled  for  the  purpose  of  be- 
coming a  freeman  of  the  town  where  the  mas- 
ter resides.     King  v.  Marshal,  2  T.  R.  2. 

In  Robinson  v.  Groscourt,  5  Mod.  104,  It  ap- 
peared that  the  corporation  of  London  was  at- 
tempting to  enforce  a  by-law  against  the  exer- 
cise of  the  trade  of  dancing  master  without 
freedom  of  the  fraternity  of  music,  and  It  was 
alleged  that  no  person  not  being  a  freeman 
ought  to  use  any  right  or  occupation  within 
said  city  for  gain. 

In  Rex  V.  Turkey-Co.  2  Burr.  1000.  a  Quaker 
desired  admission  Into  a  corporation  trading  to 
the  Levant,  and,  upon  taking  an  affirmation  In- 
stead of  the  oath  required  by  statute,  presented 
himself  for  admission.  This  being  refused,  he 
Instituted  a  mandamus  proceeding  to  compel  ad- 
mission. It  was  argued  against  his  right  that 
the  principles  of  Quakers  are  prejudicial  to  trad- 
ing companies  carrying  on  a  great  trade  In  for- 
eign countries,  as  their  rights  often  require  to 
be  supported  by  force  as  well  as  with  pomp  and 
show  by  the  ambassador  at  the  port,  although 
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Title  3,  chap.  31,  Gen.  Stat.  1878,  under- 
takes to  name,  cither  specifically  or  in  gen- 
eral terms,  all  the  special  and  peculiar  socie- 
ties which  are  working  for  the  good  of  their 
members,  or  for  all  people. 

This  law  not  only  permits,  but  requires, 
each  society,  in  organizing  a  corporation,  to 
name  in  the  articles  the  test  of  membership. 

The  relation  of  a  shareholder  of,  or  mem- 
bership in,  a  corporation  is  one  of  contract 
with  all  the  other  shareholders  or  members, 
as  well  as  with  the  creditors,  in  our  state. 

The  shareholder  has  a  right  to  rely  on  the 
principles  of  law  relating  to  mutuality  of 
contracts,  between  him  and  those  with  whom 
he  contracts. 

16  Am.  &  Eng.  Enc.  Law,  p.  108. 

In  this  case,  if  the  class  of  defendants,  for 
brevity  called  non-Norwegians,  ever  attempt- 
ed to  become  shareholders,  or  supposed  them- 
selves such,  the  attempt  was  null  and  void 
for  want  of  mutuality  of  contract  in  this  vi- 
tal particular  for  a  shareholder, — his  full, 
'complete,  and  undisputed  right  to  share  in 
all  benefits  and  privileges  of  all  sharehold- 
ers, and  in  the  management  of  the  affairs  of 
the  association. 

Any  Norwegian  shareholder  could  object 
to  the  participation  of  any  of  the  defendants 
in  any  meeting  of  shareholders,  in  any  of  the 
rights  or  privileges  of  shareholders,  or  in  be- 
coming an  officer  or  director. 

1  Thomp.  Corp.  §§  752,  786,  790. 

Would  not  the  courts,  with  this  sacred 
charter  provision  for  their  protection, 
grounded  in  the  law  itself,  protect  the  bona 


fide  Norwegian  shareholders  who  have 
worked  for  years  to  build  up  the  society. 

1  Thomp.  Corp.  §  741. 

The  resolution  of  the  board  of  directors 
for  permitting  non-Norwegians  to  become 
shareholders  could  in  no  event  have  a  greater 
force  than  a  by-law,  and  a  by-law  contrary 
to  the  provisions  of  the  charter  is  void. 

Walter  ▼.  Hensel,  42  Minn.  208,  44  N.  W. 
57. 

Messrs.  A.  D.  Smitli,  William  H. 
Morse,  Robert  L.  Penney,  Welck, 
Hayne,  St  Hnbaohek,  Benjamin  Daven- 
port, F.  J.  Geiet,  Kitebel,  Cohen,  &- 
Shaw,  John  H.  Steele,  O.  M.  Ferfirnson, 
and  Penney  Sc  McMillan  also  for  respond- 
ents. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action,  under  chapter  76,  Gen. 
Stat.  1894,  to  enforce  the  liability  of  stoc':- 
holders  of  Nornianna.  a  corporation  of  thi» 
state,  for  its  debts.  The  defendants,  for  con- 
venience, may  be  classified  and  referred  to  as 
(A)  eligible  stockholders,  (B)  noneligible 
holders  of  certificates  of  stock,  and  (C)  non- 
eligible  subscribers  for  corporate  stock.  The 
trial  court  made  its  findings  of  fact  and  con- 
clusions of  law,  directing  judgment,  as 
prayed  for  in  the  complaint,  against  class  A. 
and  in  favor  of  classes  B  and  C,  dismis6in<f 
the  action  on  the  merits  as  to  them.  Judg- 
ment was  so  entered,  and  the  plaintiffs  ap- 
pealed from  the  judgment  in  favor  of  classes- 
6  and  C.     No  question  is  here  made  as  to  tho- 


It  was  admitted  tbat  the  right  to  belong  to  the 
corporation  was  common  to  all  subjects  of  the 
realm.  The  court  held  that  he  was  entitled  to 
admission. 

In  this  country  there  are  a  few  cases  touch- 
ing the  general  question,  but  they  do  not  throw 
much  light  upon  It. 

In  Com.  ex  rel.  Dickinson  v.  Detwlller,  181  Pa. 
614,  7  L.  R.  A.  357, 18  Atl.  990,  a  statute  which 
authorized  a  charter  for  an  agricultural  society 
"when  any  number  of  persons,  citizens  of  this 
commonwealth,  are  associated,  or  mean  to  asso- 
ciate,'* for  such  purposes,  was  held  not  to  prevent 
citizens  of  other  states  from  being  members  of 
such  corporations  after  they  have  been  organized. 

In  Ellerbe  v.  Faust,  119  Mo.  653,  25  L.  R.  A. 
149,  25  S.  W.  390,  It  appeared  that  the  charter 
of  the  Masonic  Mutual  Benefit  Society  provided 
that  a  requisite  qualification  for  membership 
shall  be  that  the  applicant  must  be  a  Mason  of 
good  standing.  The  validity  of  this  provision 
was  not  questioned,  but  it  was  held  that  a  by- 
law excluding  saloon  keepers  from  membership 
was  valid. 

In  Walter  v.  Hensel,  42  Minn.  208,  44  N.  W. 
57,  a  by-law  of  the  Odd  Fellows  Mutual  Benefit 
Society  required  members  to  be  Odd  Fellows, 
and  the  validity  of  this  provision  does  not  seem 
to  have  been  questioned. 

By  the  charter  of  the  German  Reformed 
Church  of  Heidelberg,  Pennsylvania,  none  but 
members  of  such  church,  citizens  of  the  common- 
wealth, could  be  corporators  In  the  church. 
German  Reformed  Church  v.  Com.  ew  rel.  Sei- 
bert,  3  Pa.  St.  282. 

In  People  ea  rel.  Stewart  v.  Young  Men's 
Father  Matthew  Total  Abstinence  Benev.  Soc. 
No.  1,  41  Mich.  67,  1  N.  W.  931,  where  a  restric- 
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tlon  was  attempted  to  be  put  upon  membership 
by  the  by-laws  of  an  association,  the  court  held 
that  without  an  amendment  of  the  articles  of 
association  themselves  no  restrictions  could  law- 
fully be  imposed  upon  the  membership.  But 
the  court  says  it  is  unnecessary  to  consider  how 
far  such  purposes  might  be  lawfully  furthered 
by  provisions  In  the  articles  of  association  which 
should  confine  membership  to  a  certain  religious 
faith. 

After  the  charter  has  been  obtained.  It  can- 
not be  amended  so  as  to  devest  vested  rights  of 
a  certain  class  of  stockholders,  unless  the  power 
to  do  so  was  reserved  in  the  original  charter. 
Bolsdere  v.  Citizens'  Bank,  9  La.  610,  29  Am. 
Dec.  453. 

There  has  been  some  attempt  to.  exclude  In- 
fants from  membership  in  corporations  under 
general  law  without  any  restrictions  In  the  char- 
ter. And  in  Re  Globe  Mut.  Ben.  Asso.  63  Hun, 
263,  43  N.  Y.  S.  R.  756,  17  N.  Y.  Supp.  852.  the 
court  held  that  the  law  will  not  permit  an  in- 
fant to  be  a  member  of  a  corporation  where  it 
assumes  that  the  members  will  be  persons  com- 
petent to  enter  into  a  valid  undertaking  in  law. 
Distinguishing  Chicago  Mut.  L.  Indemnity  Asso. 
V.  Hunt,  127  111.  257.  2  L.  R.  A.  549.  20  N.  E, 
55,  where  the  statute  gave  a  right  to  prescribe 
the  limit  as  to  the  age  of  applicant  for  mem- 
bership. 

But  the  contrary  has  been  lield  in  England,  so 
far,  at  least,  as  to  hold  that  a  certificate  of  in- 
corporation is  not  void  because  one  of  the  signa- 
tures Is  that  of  an  infant.  Re  Laxon  [1892]  3 
Ch.  555 :  Re  Nassau  Phosphate  Co.  L.  R.  2  Ch. 
Div.  610,  45  L.  J.  Ch.  N.  S.  584,  24  Week.  Rep. 
602.  H.  P.  F. 
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'liability  of  the  defendants  designated  as 
•class  A, — that  is,  the  eligible  stockholders. 
There  is  no  settled  case  or  bill  of  exceptions 
dn  the  record,  and  the  question  for  our  deci- 
sion is  whether  the  conclusions  of  law  of  the 
trial  court  and  the  judgment  are  justified  by 
the  facts  found.  The  trial  court  found  all 
the  essential  facts  to  sustain  its  conclusion 
that  the  stockholders  of  the  corporation  were 
liable  to  the  amount  of  their  stock  for  the 
debts  of  the  corporation,  but  it  also  found,  in 
legal  effect,  as  a  conclusion  from  the  special 
facts  found  that  the  defendants  composing 
classes  B  and  C  were  not  stockholders.  The 
special  facts  upon  which  this  conclusion  was 
based  were,  concisely  stated,  these:  Nor- 
'Doanna  is,  and  has  been  since  January  6, 1886, 
a  corporation  duly  organized  under  title  3, 
chap.  34,  Gen.  Stat.  1878.  The  general  na- 
ture of  its  business  was,  by  its  articles  of  in- 
■corporation,  declared  to  be:  "The  buying, 
leasing,  and  owning  of  real  estate  in  the  city 
of  Minneapolis,  county  of  Hennepin,  state  of 
Minnesota,  and  improving  the  same,  erecting 
thereon  such  building  or  buildings,  contain- 
ing a  hall  or  halls  sufficient  and  convenient 
for  the  use  of  this  association  and  its  mem- 
bers ;  and  to  lease,  let,  and  rent  to  others  for 
hire  the  said  hall  or  halls,'  storerooms,  or  any 
•and  all  parts  of  said  building  or  buildings; 
provided,  however,  that  no  intoxicating  li- 
quors shall  be  sold  on  the  premises;  and  to 
•do  any  and  all  things  necessary,  expedient, 
and  pertinent  to  the  purposes  and  ends  afore- 
said; and  to  advance  the  interests  of  its 
members  and  the  Norwegian  residents  of 
Minneapolis,  Minnesota,  and  vicinity."  The 
<:apita1  stock  of  the  corporation  was  fixed  by 
its  articles  at  $50,000,  and  the  number  of 
shares  thereof  at  6,000,  of  $10  each.  Article 
7  of  its  charter  was  this:  "No  person  shall 
he  a  stockholder  in  this  corporation  unless  he 
or  she  be  a  Norwegian  by  nativity  or  lineage, 
or  shall  have  been  a  Norwegian  citizen,  or 
speaks  the  Norwegian  language,  and  is  a 
resident  of  the  city  of  Minneapolis  or  vicini- 
ty." All  of  class  A  were  eligible  to  member- 
ship under  this  article,  but  classes  B  and  C 
were  not;  nor  was  the  defendant  John  C. 
Oswald.  The  corporation,  by  its  board  of  di- 
rectors, February  29,  1887,  adopted  a  resolu- 
tion that  shares  in  the  corporation  be  sold  to 
others  than  Norwegians,  and  thereafter  so- 
licited subscribers  and  sold  stock  to  any  and 
all  classes  who  would  buy,  regardless  of  na- 
tionality or  the  language  spoken  by  them. 
It  does  not  appear  that  any  persons  to  whom 
stock  was  issued  ever  objected  to  such  ac- 
tion. Each  of  the  defendants  belonging  to 
•class  B  subscribed  for  one  or  more  shares  of 
the  stock  of  the  corporation,  as  particularly 
set  forth  in  the  trial  court's  findings  of  fact, 
and  each  paid  the  corporation  in  full  for  the 
shares  subscribed  by  him,  and  the  corpora- 
tion issued  to  each  of  them  a  certificate  of 
stock  pursuant  to  and  in  compliance  with  his 
subscription,  which  he  has  ever  since  re- 
tained. Each  and  all  of  such  defendants 
were  duly  notified  of  the  semiannual  meeting 
of  the  stockholders  of  the  corporation,  dur- 
ing the  period  of  "their  stockholding,"  which 
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in  each  case  was  at  least  three  years.  Soms 
of  them,  however,  never  attended  any  of  tha 
stockholders'  meetings.  The  corporation  was 
designated  in  some  of  the  subscription  con- 
tracts as  "Normanna"  and  in  others  as  "Nor- 
manna  Hall  Association,"  and  its  certificates 
of  stock  so  issued  were  in  form  as  follows: 
"State  of  Minnesota.  Normanna  Hall  Asso- 
ciation. Capital  stock,  $50,000.  This  cer- 
tifies that is  entitled  to shares  of 

the  capital  stock  of  the  Normanna  Hall  Asso- 
ciation. Transferable  only,  with  consent  of 
the  board  of  directors,  on  the  books  of  the 
association,  in  person  or  by  his  lawful  attor- 
ney, upon  the  surrender  of  this  certificate. 
Witness  the  corporate  seal  of  said  associa- 
tion at  Minneapolis,  this day  of , 

A.  D.  1888."  This  form  of  certificate  was 
used,  and  none  other,  by  the  corporation 
Normanna  as  its  certificate  of  stock,  and 
each  and  all  of  the  defendants  of  class  B  had 
notice  that  such  certificate  was  the  certifi- 
cate used  by  the  corporation  as  its  stock  cer- 
tificate. The  defendant  John  C.  Oswald  sub- 
scribed for  25  shares  of  the  stock  of  the  cox*- 
poration,  and  directed  his  agent  to  pay  for 
it  on  demand.  The  agent  did  so,  and  the 
corporation  issued  a  certificate  of  stock  pur- 
suant to  the  subscription,  which  was  accept- 
ed by  the  agent  and  placed  in  Oswald's  safe, 
where  it  remained  until  the  trial  of  this  ac-i 
tion;  but  he  did  not  in  fact  know  that  the 
certificate  had  been  issued.  He  was,  how-* 
ever,  duly  notified  of  all  of  the  meetings  of 
the  stockholders  of  the  corporation  for  a  pe- 
riod of  at  least  seven  years.  At  the  time  he 
subscribed  for  stock  he  supposed  he  was  mak- 
ing a  donation  to  the  corporation,  and  not 
subscribing  for  stock.  All  of  the  unpaid 
debts  of  the  corporation  were  contracted  sub- 
sequent to  the  issuing  of  the  stock  to  class 
B  and  to  the  defendant  Oswald.  The  defend- 
ants composing  class  C  signed  a  stock-sub- 
scription contract,  but  no  certificates  of 
stodc  were  ever  delivered  or  tendered  to  any 
of  them  until  after  the  corporation  made  an 
assignment  in  insolvency  for  the  benefit  of 
itd  creditors.  One  of  such  defendants, 
George  H.  Fletcher,  paid  his  subscription  be- 
fore the  assignment  by  the  corporation.  The 
assignee  of  the  corporation  tendered  to  the 
defendant  Lor  en  Fletcher  a  stock  certificate 
for  the  amount  of  his  subscription,  which  he 
refused  to  accept  on  the  ground  that  he  had 
not,  as  he  claimed,  subscribed  for  any  stock, 
but  had  agreed  to  donate  the  amount  of  his 
subscription  to  the  corporation.  Thereupon 
the  assignee  demanded  of  him  the  amount  of 
his  subscription,  which  he  paid  as  a  dona- 
tion, and  the  assignee  wrote  on  the  subscrip- 
tion agreement,  in  connection  with  the  signa- 
ture of  the  defendant,  these  words:  "Paid 
as  a  donation,  but  not  for  shares  of  stock,  as 
it  was  the  understanding  of  both  parties  that 
it  was  a  gift."  The  defendant  Philip  B.  Win- 
ston of  this  class  never  paid  anything  on  hia 
subscription  agreement.  None  of  the  de- 
fendants in  class  C  was  eligible  to  member- 
ship in  the  corporation,  under  the  provisions 
of  article  7  of  its  charter.  There  is  no  find- 
ing that  any  of  the  unpaid  debts  of  the  cor* 
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poration  were  contracted  subsequent  to  the 
stock  subscription  by  class  C. 

The  plaintiffs  claim  that  the  corporation 
was  organized  under  title  2,  chap.  34,  Gen. 
Stat.  1878/ and  the  defendants  here  contest- 
ing their  liability  claim  that  it  was  organ- 
ized under  title  3  of  the  chapter.  The  ques- 
tion as  to  which  of  the  two  titles  the  corpo- 
ration was  organized  under  was  earnestly 
and  fully  discussed  in  the  respectiye  briefs 
of  counsel,  but  it  is  immaterial  in  this  case 
under  which  title  the  organization  was  ef- 
fected; for  each  stockholder  in  any  corpora- 
tion, except  those  organized  for  carrying  on 
a  manufacturing  or  mechanical  business,  is 
liable  for  the  debts  of  the  corporation  to  the 
amount  of  stock  held  or  owned  by  him. 
Minn.  Ck)n8t.  art.  10,  §  3.  Counsel  for  plain- 
tiffs seems  to  assume  that,  if  the  corporation 
was  organized  under  title  2,  the  article  of  its 
charter  prescribing  a  test  of  membership 
would  be  simply  surplusage.  We  are  not  re- 
ferred to  any  statute  which  directly  or  by 
implication  forbids  corporations  organized 
under  title  2  from  providing  in  their  articles 
of  incorporation  qualifications  for  member- 
ship. It  is  not  difficult  to  conceive  of  cases 
where  such  a  limitation  of  membership 
might  be  desirable, — ^for  example,  corpora- 
tions for  the  handling  and  marketing  of 
farm  products  by  the  producers.  In  the  ab- 
sence of  a  statute  to  the  contrary,  the  right 
to  membership  in  a  corporation  may  be  re- 
stricted by  express  provision  of  its  charter. 
1  Morawetz,  Priv,Corp.  §  35.  We  therefore 
hold  that  the  limitation  of  membership  in 
the  charter  of  the  corporation  Normanna 
was  valid,  even  if  it  be  conceded  that  the  cor- 
poration was  organized  under  title  2.  But 
the  restriction  of  membership  was  for  the 
sole  benefit  of  the  corporation.  It  was  not 
a  limitation  upon  its  power  for  the  protec- 
tion of  the  public.  There  was  nothing  con-* 
trary  to  good  morals  or  public  policy  m  the 
act  of  the  corporation  in  receiving  into  its 
membership  non-Norwegians.  The  contest- 
ing defendants  were  in  fact  received  as  mem- 
bers and  stockholders  of  the  corporation. 
They  subscribed  and  paid  for  their  stock,  and 
accepted  the  certificates  therefor,  and  per- 
mitted themselves  to  be  held  out  as  qualified 
stockholders  for  three  years  or  more,  and 
until  debts  were  contracted  and  the  corpora- 
tion became  insolvent.  They  are  now  es- 
topped, as  against  creditors,  from  claiming 
that  their  admission  to  the  corporation  as 
stockholders  is  invalid.  If  creditors  were 
chargeable  with  notice  of  the  membership 
test  contained  in  the  charter  of  the  corpora^ 
tion,  much  more  so  were  the  defendants 
when  they  accepted  and  paid  for  their  stock. 
The  creditors  could  not  know  that  the  par- 
ties appearing  by  the  books  of  the  corpora- 
tion to  be  eligible  stockholders  were  not  such 
in  fact;  but  such  stockholders  knew  it.  The 
creditors  had  a  right  to  assume  that  the 
question  of  the  eligibility  of  these  stockhold- 
ers had  been  pa.^sed  upon  by  the  directors 
of  the  corporation,  and  that  they  were  found 
in  he  qualified.  Creditors  trusting  the  cor- 
46  L.  R.  A. 


poration  subsequent  to  the  time  these  de- 
fendants became  stockholders  are  presumed 
to  have  done  so  upon  the  credit  of  those  who 
appeared  by  the  records  of  the  corporatioi> 
to  be  in  fact  stockholders.  This  is  not  a  case 
where  the  corporation  had  no  power,  under 
any  circumstances,  to  issue  its  stodc,  but  it 
is  a  case  where  the  corporation,  by  its  di- 
rectors, had  the  power  to  issue  the  stock,  and 
admit  the  holders  thereof  to  membership  in 
the  corporation,  if  found  to  possess  the  nec- 
essary qualification.  This  case,  then,  is  sim- 
ply this:  The  defendants  subscribe,  pay 
for,  and  accept  stock  in  the  corporation,  and 
for  three  years  they  enjoy  all  the  rights, 
privileges,  and  advantages  of  membership  in 
the  corporation,  and  permit  themselves  to  bo 
held  out  as  stockholders  to  those  dealing  with 
the  corporation.  Debts  are  contracted,  pre- 
sumably on  the  faith  of  their  liability  as 
stockholders,  the  corporation  becomes  insolv- 
ent, and  then  for  the  first  time  the  claim  i& 
made  that  they  are  not,  and  could  not  be. 
stockholders,  because  they  were  not  eligibl<r 
to  membership.  It  is  clear  that  by  their  acU 
and  their  silence  they  are  estopped,  as  to 
subsequent  creditors,  from  now  pleading 
that  tney  are  not  stockholders  as  represented. 
Olson  V.  State  Bank,  67  Minn.  267,  69  N.  W. 
904;  Veeder  v.  Mudgett,  96  N.  Y.  295.  It 
follows  that  the  defendants  composing  c1as» 
B  are  liable  in  this  action  for  the  debts  of 
the  corporation  to  the  amount  of  stock  held 
by  them.  The  defendant  Oswald  must  be 
added  to  this  class,  for  his  case,  in  principle, 
does  not  differ  from  the  others.  He  left  the 
matter  to  his  agent,  and  it  is  immaterial 
whether  he  knew  or  not  that  the  stock  had 
been  actually  issued  to  him.  The  effect  on 
creditors  would  be  the  same  in  either  case. 
Besides,  he  was  notified  twice  a  year  for 
seven  years  of  the  meetings  of  the  corpora- 
tion. The  findings  of  fact  as  to  class  C,  the 
subscribers  to  the  capital  stock  of  the  corpo- 
ration, are  not  sufficient  to  establish  a  liabil- 
ity on  their  part' on  the  ground  of  estoppel. 
It  is  only  necessary  to  refer  to  the  facts  in 
support  of  this  conclusion.  It  follows  that 
the  conclusion  of  law  of  the  trial  court,  to 
the  effect  that  the  defendants  composing 
class  B,  who  are  the  parties  named  in  subdi- 
vision 12  of  its  findings  of  fact,  and  the  de 
fendant  Oswald,  were  not  liable  for  the  debt» 
of  the  corporation,  was  erroneous.  In  all 
other  respects  its  conclusions  of  law  were 
correct. 

The  judgment  appealed  from  must  there- 
fore he  reversed  as  to  the  defendants  in  clas» 
B,  and  as  to  the  deifendant  Oswald,  and  the 
cause  remanded,  with  directions  to  the  dis- 
trict court  to  amend  its  conclusions  of  law 
so  as  to  charge  such  defendants,  as  stock- 
holders, for  the  debts  of  the  corporation  to 
the  amount  of  their  stock,  respectively,  and 
enter  judgment  against  them  accordingly. 
As  to  the  other  defendants,  the  judgment 
must  he  affirmed. 

So  ordered. 

Canty,  J.,  took  no  part. 
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Isaac  McKAY,  Reapt,, 

V. 

William  H.  WARD  et  al.^ 
and 

Joseph  BELNAP,  Appt. 

( Utah ) 

^1,  A  peraoii  who  pnrcliaaea  mort* 
iraared  premiaea,  and  WLKrehut  for  a 
eonalderatlon,  to  pay  the  mortgage  debt, 
is  personally  liable  to  the  mortgagee  or  bis 
assigns;  and  this,  whether  the  Immediate 
grantor  of  such  purchaser  was  personally  li- 
able or  not. 

2.  "Where  a  purchaser  of  land,  aa  a 
part  of  the  consideration,  aasnmea 
and  aflrrees  to  pay-  the  debt  of  a  tblrd 
person,  no  consideration,  moving  from  such 
third  person  to  such  purchaser,  is  necessary. 
The  liability  rests  upon  the  promise  to  pay, 
and  an  action  will  lie  thereon  in  the  name  of 
the  party  to  be  benefited. 

8«  Independent  of  the  principle  that 
one  iw'ho  In  a  deed,  and  for  a  consid- 
eration, assumes  and  agrees  to  pay  a 
mortsaare  debt,  upon  purchase  of  the  mort- 
gaged premises,  is  personally  liable  tbereon 
when  it  appears,  as  in  this  case,  that  appel- 
lant, B.,  actually  assumed  and  agreed  to  pay 
the  mortgage  debt  in  tbe  deed  to  him,  and  re- 
tained $700  of  the  purchase  price  of  the  land 
for  that  purpose,  and  thereafter  paid  $100 
principal  and  the  Interest  on  the  mortgage, 
and  wrote  plaintiff  and  agreed  to  pay  tbe 
mortgage,  after  its  assumption  by  him,  and 
testified  that  he  was  Indebted  to  plaintiff 
upon  no  other  account  than  the  note  secured 
by  the  mortgage,  he  cannot  be  heard  to  deny 
his  obligation. 

4.  In  an  action  for  foreclosure  and  a 
deficiency  Jndirment,  It  appeared  that 
the  mortflraaree  extended  the  time  of 
payment  on  the  mortgage  debt  to  the  orig- 
inal mortgagor  at  the  request  of  M.,  who 
afterwards,  and  before  the  expiration  of  the 
period  of  extension,  became  a  purchaser  of 
tbe  mortgaged  premises  subject  to  the  mort- 
gage, and  later,  and  before  tbe  statute  of  lim- 
itations would  have  run  on  the  original  obli- 
gation, sold  to  B.,  who  assumed  and  agreed  to 
pay  the  mortgage  debt,  having  notice  of  the 
extension.  Held,  that  the  extension  was 
binding  on  all  the  parties,  and  that,  consider- 
ing the  extension,  the  action  is  not  barred  by 
the  statute  of  limitations. 

(June  30,  1809.) 

(Barich,  Ch.  J.,  dis8ent9.) 

APPEAL  by  defendant  Belnap  from  a  judg- 
ment of  the  District  Court  for  We'^er 
County  holding  him  liable  for  a  deficiency 
upon  foreclosure  of  a  mortgage.     Affirmed. 
The  facts  are  stated  in  the  opinions. 
Mr,  Thomas  Maloney,  for  appellant: 
The  assumption  of  the  payment  of  a  mort- 

*Headnotcs  by  Minhr,  J. 

Note. — As  to  the  liability  of  a  purchaser  of 
mortgaged  property  to  pay  the  mortgage,  see 
note  to  Jefferson  v.  Asch  (Minn.)  25  L.  R.  A. 
on  page  275  :'al80  Uobinson  Bank  v.  Miller  (111.) 
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gage  by  a  |^rantee  of  the  mortgaged  premi sea- 
does  not  bind  him  for  a  deficiency  if  his  im- 
mediate grantor  was  not  liable  to  the  holder 
of  the  mortgage. 

King  v.  Sullivan,  31  App.  Div.  649,  52  N. 
Y.  Supp.  130;  Morris  v.  Mix,  4  Kan.  App- 
654,  46  Pac.  58;  New  England  Trust  Co.  v. 
Nash,  5  Kan.  App.  739,  46  Pac,  9ii7;  Nor- 
wood V.  DeHart,  30  N.  J.  Eq.  412;  Youn^ 
Men's  Christian  Asso.  v.  Croft  (Or.  i  55  Pac. 
4o9;  Wiltsie,  Mortcajre  Foreclosure,  §  227; 
King  v.  Whitcly,  10>aige,  465,  4  L.  od.  1052, 
note;  Hicks  v.  Hamilton,  144  Mo.  495,  46  S. 
W.  432. 

Messrs.  Maeinnia  St  Halveraon,  for  re- 
spondent : 

McDonald  took  the  land  subject  to  the 
mortgage,  even  if  he  did  not  assume  it,  and- 
thercfore  he  could  not  question  its  validity, 
or  show  that  the  debt  was  without  considera- 
tion, or  that  the  mortgage  was  defectively  ex- 
ecuted. 

Jones,  Mortg.  $  744;  American  Water- 
works Co.  v.  Farmers*  Loan  d  T.  Co.  36  U. 
S.  App.  563,  73  Fed.  Rep.  958,  20  C.  C.  A. 
133 ;  15  Am.  &  Eng.  Enc.  Law,  pp.  836,  837. 

The  extension  of  time  of  payment  of  a 
mortgage  debt  does  not  impair  the  security^ 
as  against  a  subsequent  encumbrancer. 

15  Am.  k  Eng.  Enc.  Law,  p.  872;  Palmer 
V.  Butler,  36  Iowa,  581. 

Tlie  fact  that  the  contract  of  assumption' 
does  not  appear  in  McDonald's  deed  does  not 
show  he  did  not  assume  it.  The  assumption 
need  not  be  contained  in  the  deed.  "It  may 
be  contained  in  the  conveyance,  or  it  may  be^ 
by  a  separate  writing,  or  it  may  rest  entirely^ 
in  parol." 

Moore  v.  Booker,  4  N.  D.  543,  62  N.  W. 
607 ;  Jones,  Mortg.  §  750;  16  Am.  A  Eng.  Enc. 
Law,  pp.  834,  836 ;  Bine  v.  Myrick,  60  Minn. 
518.  62  N.  W.  1125;  Hare  v.  Murphy,  45  Neb. 
809,  29  L.  R.  A.  851,  64  N.  W.  211 ;  Hopkins 
V.  Warner,  109  Cal.  133,  41  Pac.  868. 

The  question  whether  McDonald  assumed 
the  mortgage  was  not  in  issue,  and  was  never 
proved. 

The  acceptance  of  the  deed  is  sufficient  con- 
sideration to  support  the  agreement. 

Jones,  Mortg.  §  752;  Bay  v.  Williams,  112" 
111.  91,  54  Am.  Rep.  209,  1  N.  E.  340. 

Even  if  McDonald  had  not  assumed  the- 
mortgage,  it  would  make  no  difference. 

Hare  v.  Murphy,  46  Neb.  809,  29  L.  R.  A. 
851,  64  N.  W.  2li  :  Enos  v.  Sanger,  96  Wis. 
150,  37  L.  R.  A.  862,  70  N.  W.  1069 ;  Merri- 
man  v.  Moore,  90  Pa.  78 :  Marble  8av.  Ban]^ 
V.  Mesarveyy  101  Iowa,  286,  70  N.  W.  198: 
Pom.  Code  Reny  8  139;  Beeson  v.  Oreen,  103 
Iowa,  406,  72  N.  W.  555;  Dean  v.  Walker, 
107  111.  541,  47  Am.  Rep.  467;  Brewer  v. 
Maurer,  38  Ohio  St.  543,  43  Am.  Rep.  436; 
Jones,  Mortg.  |  760;  Fisk  v.  Stevens,  9  Utah, 
94,  33  Pac.  248. 

When  Belnap  on  the  12th  day  of  April, 

27  L.  R.  A.  449;  Hare  v.  Murphy  (Xeb.)  29  L. 
R.  A.  851 :  and  Knapp  v.  Connecticut  Mut.  L. 
Ins.  Co.   (C.  C.  App.  8th  C.)  40  L.  U.  A.  861. 
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18&2,  accepted  the  conveyance*  from  McDon- 
ald, and  assumed  and  agreed  to  pay  the  mort- 
gage debt  as  part  of  the  purchase  price,  he 
Wcas  estopped  from  disputing  its  validity,  or 
that  the  debt  was  without  consideration,  or 
that  there  was  any  reason  why  he  should  es- 
cape the  liability  he  had  assumed,  and  the 
debt  became  his  debt,  due  and  payable  accord- 
ing to  the  contract  of  the  original  parties. 

Camahan  v.  Lloyd,  4  Kan.  A  pp.  605,  46 
Pac.  324;  Braman  v.  Dowse,  12  Cush.  227; 
Furnas  v.  Durgin,  119  Mass.  500,  20  Am. 
Rep.  341 ;  Kearby  v.  Hopkins,  14  Tex.  Civ. 
App.  166,  36  S.  W.  506;  Jones,  Mortg.  748. 

Miner,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  foreclose  a  mortgage 
ffiven  by  defendant  Ward  and  wife,  and  for  a 
deficiency  judgment  against  Belnap,  who 
took  a  conveyance  of  the  property  subject  to 
the  mortgage,  and  assumed  and  agreed  to 
pay  it.  A  deficiency  judgment  was  given 
against  Belnap,  from  which  judgment  he  ap- 
peals. The  court  found,  among  other  things, 
that  Ward  and  wife,  while  owning  the  prem- 
ises on  the  13th  day  of  August,  1890,  save 
the  notes  in  question  to  the  plaintiff,  which 
notes  were  secured  by  a  mortgage  on  the 
property  in  question  due  one  year  after  date ; 
that  on  November  11,  1893,  Ward  sold  and 
conveyed  the  mortgaged  property  by  war- 
ranty deed  to  one  McDonald,  subject  to  said 
mortage;  that  on  November  12,  1891,  plain- 
tiff extended  the  payment  of  the  notes  to 
Novenvber  13,  1893,  at  the  request  of  Mc- 
Donald, but  as  the  agent  for,  and  upon  con- 
sideration paid  by,  defendant  Wani;  that 
McDonald  was  alAo  interested  in  obtaining 
said  extension.  The  record  also  shows  that 
McDonald  applied  to  the  plaintiff  for  the  ex- 
tension on  behalf  of  Ward;  that  McDonald 
borrowed  the  money  from  plaintiff  for  Ward, 
and  that  plaintiff  understood  that  McDonald 
was  the  agent  all  the  way  through  for  Ward 
and  Belnap;  that  said  extension  was  in  writ- 
ing, and  recorded  in  the  office  of  the  recorder 
November  12,  1891;  that  on  April  12,  1892, 
defendant  Belnap  purchased  the  property 
from  McDonald,  and  obtained  a  warranty 
deed  therefor  subject  to  said  mortgage,  and, 
by  written  promise  contained  in  the  deed, 
agreed  as  follows :  "This  conveys  the  prem- 
ises on  which  Joseph  Belnap  now  lives,  and  is 
given  subject  te  a  certain  mortgage  given  to 
secure  two  promissory  notes, — one  for  one 
hundred  dollars,  and  one  for  six  hundred 
dollars, — both  drawing  12  per  cent  interest 
per  annum,  made  and  executed  by  the  afore- 
said William  H.  Ward,  and  payable  to  Isaac 
McKay,  of  Huntsville,  which  notes  or  encum- 
brance the  aforesaid  Joseph  Belnap,  by  ac- 
cepting this  deed,  assumes  and  agrees  to 
pay."  The  deed  was  accepted  and  recorded 
by  Belnap.  In  April,  1894,  Belnap  had  actual 
notice  of  said  extension  of  time  for  payment, 
and  thereafter  made  payment  on  said  mort- 
gage, and  paid  both  principal  and  interest 
on  a  note  for  $100,  Assumed  at  the  same  time 
and  in  the  same  deed,  and  secured  by  said 
mortgage;  that  on  November  1,  1896,  Belnap 
acknowledged  said  mortgage  in  writing,  and 
46  L.  R.  A. 


arranged  to  pay,  the  same.  The  testimony 
was  conflicting,  but  there  was  evidence  tend- 
ing  te  sustain  the  facts  found  by  the  court  as 
above  stated.  Upon  this  subject  the  tran- 
script shows  that  Isaac  McKay  testified  that 
his  son,  at  his  request,  wrote  to  defendant 
Belnap  in  August,  1896,  that  he  desired  the 
mortgage  paid;  that  soon  thereafter  he  re- 
ceived a  letter  from  Mr.  Belnap,  written  on 
the  back  of  the  letter  sent  him,  and  signed  by 
Belniap,  wherein  he  wrote  "that  he  would  be 
back  the  Ist  of  November,  and  that  he  would 
pay  me."  The  original  letter  was  burned  by 
his  wife,  with  some  other  papers,  some  time 
before,  through  mistake.  Mjts.  McKay  tes- 
tified that  she  saw  the  letter  when  it  was 
written,  and  saw  the  reply  written  on  the 
back  of  the  letter,  and  that  Belnap  wrote  and 
signed  the  reply ;  that  in  the  letter  he  said  he 
would  be  in  about  the  Ist  of  November,  and 
see  Mr.  McKay  and  pay  him.  Isaac  W.  Mc- 
Kay, son  of  the  plaintiff,  testified  to  the 
writing  of  the  letter  about  October,  1896,  to 
Belnap,  for  his  father,  asking  payment  of  the 
mortgage;  that  Belnap  wrote  on  the  back  of 
the  letter,  and  returned  it,  saying  that  he 
would  be  in  some  time  in  November  and  set- 
tle with  my  father.  Joseph  Belnap  admitted 
writinff  a  letter,  but  said  he  wrote  that  he 
would  be  in  about  the  1st  of  November  and 
see  Mr.  McKay  about  the  Ward  note,  and 
denied  writing  that  he  would  pay  it.  Bel- 
nap further  testified  that  he  was  not  indebted 
to  McKay  on  any  other  account  than  these 
two  notes, — the  $100  note  and  the  $600  note, 
— and  that  he  owed  McKay  no  other  than 
that  secured  to  be  paid  by  the  mortgage ;  that 
he  paid  the  $100  note  and  the  interest  on  the 
$000  note.  Belnap  also  relied  upon  a  letter 
written  te  him  by  McKay  wherein  his  state- 
ment is  claimed  to  be  corroborated. 

The  important  question  is  as  to  the  liabili- 
ty of  Belnap,  McDonald's  grantee,  for  the 
deficiency  judgment. 

Appellant  claims  that  as  Ward  gave  the 
notes  and  mortgage  te  the  plaintiff,  and  aft- 
erwards conveyed  the  mortgaged  premises  to 
McDonald,  subject  te  the  mortgage,  but  with- 
out assuming  it  in  writing,  and  the  fact  that 
Belnap  purchased  the  mortgaged  premises 
from  McDonald,  and  assumed  and  agreed  to 
pay  the  mortgage,  would  not  make  lim  lia- 
ble te  pay  the  mortgage,  or  upon  any  deficien- 
cy judgment  obteined  thereon,  because  Mc- 
Donald was  not  personally  liable  to  pay  it, 
and  no  privity  existed  between  the  parties. 
The  case,  therefore,  presents  the  question 
whether  the  obligation  assumed  by  one  who 
purchases  the  mortgaged  premises,  and 
agrees  for  a  consideration  to  pay  the  mort- 
gage debt,  shall  be  held  te  be  available  to  the 
mortgagee  or  his  assignee  in  all  cases,  or  only 
in  cases  where  the  purchaser's  immediate 
grantor  was  personally  liable  for  the  pay- 
ment of  the  debt.  There  is  much  conflict  in 
the  authorities  upon  the  subject.  New  York, 
New  Jersey,  and  several  other  stetes  hold 
that  a  grantee  who  has  assumed  to  pay  the 
mortgage  as  a  part  consideration  of  his  pur- 
chase is  not  liable  for  a  deficiency  arising 
upon  a  foreclosure  and  sale,  in  case  his  grant- 
or was  not  personcdly  liable  for  the  payment 
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of  It;  while  Pennsylvania,  Illinois,  Nebraska, 
Wisconsin,  Iowa,  Ohio,  Missouri,  and  Utah, 
and  some  other  states,  hold  that  a  purchaser 
is  liable  on  his  assumption  and  agreement  to 
pay  the  mortgage,  although  the  agreement  to 
assume  and  pay  it  be  in  a  deed  from  a  grantor 
who  was  under  no  personal  liability  to  pay 
the  mortgage.  In  tnese  states  it  is  held  that 
the  price  of  the  land  is  a  sufficient  considera- 
tion for  the  agreement  to  pay  the  mortgage 
debt,  and  that,  where  the  amount  of  the  mort- 
gage is  withheld  for  the  purpose  of  satisfy- 
ing the  obligation,  a  venaor  may  rightfully 
direct  how,  when,  and  to  whom  the  purchase 
price  of  property  he  sells  may  be  paid;  that 
he  may  rightfully  receive  it  to  himself,  do- 
nate it  to  public  charity,  or  make  such  other 
disposition  of  it  as  may  best  meet  his  views ; 
that,  where  a  promise  or  contract  has  been 
made  between  two  parties  for  the  benefit  of 
a  third,  action  will  lie  thereon  at  the  in- 
stance of  the  third  party  to  be  benefited,  al- 
though the  promise  or  contract  was  made 
without  the  knowledge  of  the  third  party, 
and  without  any  consideration  moving  direct 
from  him ;  that«  if  the  vendee  agrees  to  pay  in 
accordance  with  such  directions  of  the  ven- 
dor, he  cannot  set  up  as  a  defense  that  his 
vendor  was  under  no  duty  to  apply  and  pay 
the  fund  in  the  manner  agreed.  The  follow- 
ing cases  support  the  latter  contention :  Mer- 
riman  v.  Moore,  90  Pa.  78;  Dean  v.  Walker, 
107  111.  541,  47  Am.  Rep.  467 ;  1  Jones, Mortg. 
6th  ed.  760;  Hare  v.  Murphy,  45  Neb.  809, 
29  L.  R.  A.  851,  64  N.  W.  211 ;  Marble  8av. 
Bank  v.  Meaarvey,  101  Iowa,  286,  70  N.  W. 
198;  Bay  v.  Williama,  112  111.  91,  54  Am. 
Rep.  209,  1  N.  E.  340;  Enoa  v.  Sanger,  96 
Wis.  150,  37  L.  R.  A.  862,  70  N.  W.  1069; 
Brewer  v.  Maurer,  38  Ohio  St.  543,  43  Am. 
Rep.  436;  Beeaon  v.  Oreen,  103  Iowa,  406,  72 
N.  W.  556;  3  Pom.  Eq.  Jur.  §  1207;  1  Beach, 
Modern  Law  of  Contracts,  196,  note;  Roaa 
V.  Kenniaon,  38  Iowa,  396;  Pom.  Code  Rem. 
§  139;  Enoa  v.  Sanger,  96  Wis.  150,  37  L.  R. 
A.  862,  70  N.  W.  1069 ;  Baaaett  v.  Hughea,  43 
Wis.  319;  Montgomery  v.  Rief,  15  Utah,  499, 
50  Pac.  623;  Brouon  v.  Markland,  16  Utah, 
300.  52  Pac.  597 ;  Clark  v.  Fiak,  9  Utah,  94, 
33  Pac.  248;  Hoff'a  Appeal,  24  Pa.  200;  Jua- 
iice  V.  Tallman,  86  Pa.  147 ;  Heim  v.  Vogel, 
69  Mo.  629.  It  sufficiently  appears  from  the 
whole  record  that  Belnap  agreed  to  pay  Mc- 
Donald $1,170  for  the  land  in  question,  and, 
over  and  above  the  amount  paid  down,  he  as- 
sumed and  agreed  to  pay  the  two  notes  se- 
cured by  the  mortgage  made  by  Ward  to  Mc- 
Kay, amounting  to  $700,  and  interest,  as 
consideration  for  the  land.  When  he  paid 
these  notes,  and  not  until  then,  had  he  paid 
the  consideration  he  had  agreed  to  pay  for 
the  property.  This  agreement  was  binding 
upon  him,  and  was  made  for  a  good  and  val- 
id consideration.  The  amount  of  the  mort- 
gage was  deducted  from  the  consideration 
which  be  had  assumed  and  agreed  to  pay  for 
the  land.  That  sum  he  retained  in  his  hands 
for  the  express  purpose  of  paying  off  the  en- 
cumbrance. He  was  then  living  on  the  land, 
and  his  title  was  good  when  he  made  the 
payments.  He  actually  paid  $100  upon  the 
principal  and  interest  of  the  mortgage  he  as- 


sumed. He  accepted  the  deed  with  the  as- 
sumption named  therein,  and  knew  its  pro- 
visions. There  was  no  deception  practised 
upon  him.  The  doctrine  of  the  liability  of  a 
grantee  in  a  deed  who  assumed  and  agreed 
to  pay  a  prior  mortgage  as  part  considera- 
tion for  the  purchase  price  or  land  sold,  al- 
though his  grantee  was  not  liable  to  pay  said 
mortgage,  rests  in  several  states  upon  the 
doctrine  that  where  one  person,  for  a  valu- 
able consideration,  engages  with  another  to 
do  some  act  for  the  benefit  of  a  third  person, 
the  latter  may  maintain  an  action  against 
the  promisor  for  a  breach  of  the  agreement. 
Enoa  V.  Sanger,  96  Wis.  150,  37  L.  R.  A.  862, 
70  N.  W.  1069;  Marble  Sav.  Bank  v.  Meaar- 
vey,  101  Iowa,  285,  70  N.  W.  198;  Dean  v. 
Walker,  107  111.  540,  47  Am.  Rep.  467.  In 
the  case  of  Montgomery  v.  Rief,  16  Utah,  496, 
60  Pac.  023,  the  court,  speaking  through  Mr. 
Justice  Bartch,  said:  ^'Thls  question  has 
been  the  subject  of  much  controversy  in  the 
courts,  and  as  a  result  the  prevailing  doctrine 
in  this  country,  as  shown  by  the  weight  of  au- 
thority, doubtless  is  that,  where  a  promise  or 
contract  has  been  made  between  two  parties 
for  the  benefit  of  a  third,  an  action  will  lie 
thereon  at  the  instance  and  in  the  name  of 
the  party  to  be  benefited,  although  the  prom- 
ise or  contract  was  made  without  his  knowl- 
edge, and  without  any  consideration  mov- 
ing from  him."  Thompaon  v.  Ckeeaman,  16 
Utah,  49,  48  Pac.  477 ;  Brown  v.  Markland, 
16  Utah,  360,  62  Pac.  597.  While  the  above 
cases  do  not  deal  directly  with  a  question  like 
the  one  under  consideration,  the  principle 
laid  down  therein  is  the  basis  of  the  doctrine 
here  contended  for. 

The  case  of  Clark  v.  Fiak,  9  Utah,  94,  33 
Pac.  248.  was  where  Stowell  sold  land  to 
Swan,  who  executed  back  a  purchase-money 
mortgage  thereon.  Swan  thereafter  sold 
part  of  the  land  to  Barry,  who  gave  back  to 
Swan  a  purchase-money  mortgage  thereon, 
but  who  did  not  assume  any  mortgages  made 
by  Swan,  or  otherwise,  so  far  as  appears 
from  the  record.  Barry  thereafter  sold  the 
property  to  Fisk,  with  a  clause  in  the  deed 
that  the  grantee  assumed  and  agreed  to  pay 
the  mortgaged  indebtedness.  Suit  was  there- 
after brought  to  foreclose  the  first  Swan 
mortgage  to  Stowell,  which  was  then  held  by 
Clark,  and  for  a  deficiency  judgment  against 
Fisk  thereon;  and  the  court  held  that  Fisk 
was  liable  on  his  assumption  in  the  mort- 
gage, and  rendered  a  deficiency  judgment 
against  him.  The  court,  speaking  through  Mr. 
Justice  Bartch,  said,  in  substance  (as  shown 
by  the  headnote),  that  where  a  vendee  has 
given  a  mortgage  to  secure  some  part  of  the 
purchase  price,  and  then  the  vendee  sells  the 
land  by  a  deed  wherein  the  gnuitee  therein 
assumes  and  agrees  to  pay  the  mortgage,  the 
vendee  and  mortgagor  cannot  release  his 
grantee  in  the  deed,  so  as  to  affect  the  rights 
of  the  mortgagee,  without  the  mortgagee's 
consent.  Where  a  grantee  in  a  deed  assumes 
and  agrees  to  pay  a  mortgage,  his  agreement 
inures  to  the  benefit  of  the  mortgagee  and 
his  assigns,  and  they  obtain  all  the  rights  of 
the  grantor  in  the  deed  as  against  the  gran- 
tee.    In  this  case  we  do  not  look  elsewhere 
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than  to  the  opinion  for  the  facts  upon  which 
the  opinion  is  based.  The  court  is  presumed 
to  have  embodied  all  the  material  facts  as  it 
finds  them  in  the  opinion  of  the  court,  and 
on  these  facts  the  court  renders  its  decision. 
It  is  not  to  be  expected  that  resort  will  be 
had  to  the  files  of  the  trial  court  for  facts  or 
conclusions  that  should  be  embraced  in  the 
opinion.  It  will  be  seen  from  the  statement 
in  the  above  case  that  the  principle  decided 
corresponds  with  the  case  now  under  consid- 
eration. In  that  case  Swan  gave  the  notes 
and  mortgage  sought  to  be  foreclosed,  and 
Barry,  Fisk^  grantor,  did  not  assume  the 
prior  Swan  mortgage,  and  was  not  liable 
thereon,  yet  the  court  holds  that  Fisk, 
Barry's  grantee,  was  liable  for  a  deficiency 
judgment,  although  Fisk  claimed  that  his 
promise  to  pay  the  mortgage  was  inserted  in 
the  deed  without  his  knowledge,  and  al- 
though Barry  had  actually  released  him  from 
the  obligation  assumed  in  the  deed. 

In  Marble  8av.  Bank  v.  Mesarvey^  101 
Iowa,  285,  70  N.  W.  198,  it  is  held  that  a 
covenant  by  a  purchaser  of  mortgaged  prem- 
ises to  pay  the  mortgage  debt  may  be  en- 
forced by  the  mortgagee,  whether  such  pur- 
chaser's immediate  grantor  was  personally 
liable  for  the  debt  or  not.  In  Dean  v.  Walk- 
er, 107  111.  540,  47  Am.  Rep.  4G7,  it  is  held 
that,  where  a  deed  for  land  imposes  the  ob- 
ligation upon  the  grantee  to  pay  and  dis- 
charge the  existing  encun^brance  upon  the 
land,  the  grantee's  liability  to  the  holder  of 
the  encumbrance  rests  upon  the  doctrine  that 
when  one  person  makes  an  a^eement  to  an- 
other for  the  benefit  of  a  tiiird  person,  the 
latter  may  maintain  an  action  upon  it.  In 
such  case  it  is  not  necessary  that  there 
should  be  any  consideration  passing  from  the 
third  person,  and  it  was  immaterial  whether 
the  grantee  was  personally  liable  for  the  debt 
or  not.  In  Beeaon  v.  Oreen,  103  Iowa,  406, 
72  N.  W.  555,  it  is  held  that  a  grantee  of  a 
deed,  with  a  clause  therein  that  he  assumed 
the  encumbrance,  obligated  him  to  pay  the 
mortgage  the  same  as  if  he  signed  the  deed 
containing  the  promise,  and  parol  evidence 
was  inadmissible,  in  the  absence  of  fraud,  to 
show  that  the  deed  was  not  executed  in  ac- 
cordance with  the  contract.  In  Merriman  v. 
Moore,  90  Pa.  78«  it  is  held  that  a  grantee  in 
a  deed  may  so  contract  therein  with  his 
grantor  as  to  make  himself  personally  liable 
to  a  mortgagee  for  the  amount  of  the  mort- 
gage therein,  even  though  the  grantor  was 
not  liable  to  pay  the  mortgage;  that  the 
grantee  in  a  deed  may  so  contract  therein 
with  his  grantor  as  to  make  himself  person- 
ally liable  to  a  mortgagee  for  the  amount  of 
the  mortgage  thereon,  even  though  the  mort- 
gagor was  not  liable  to  pay  the  mortgage; 
that  the  grantor  had  the  right  to  contract 
with  his  purchaser  as  to  whom,  when,  and 
how  the  consideration  for  the  land  should 
be  paid,  and  the  grantee  would  be  liable  on 
such  promise.  Bay  v.  WilliamSf  112  111.  91, 
1  N.  E.  340.  In  Enoa  v.  Sanger,  96  Wis.  150, 
37  L.  R.  A.  862,  70  N.  W.  1069,  it  was  held 
that,  where  a  subsequent  grantee  of  mort- 
gaged premises,  in  the  conveyance  to  him, 
assumes  the  mortgage  as  part  of  the  con- 
46  L.  R.  A. 


sideration,  his  liability  rests  solely  on  such, 
consideration  and  promise,  and  no  other  con- 
sideration need  pass  from  the  mortgagee  to 
the  grantee,   though  his  immediate   grantee 
was  not  personally  liable  to  the  mortgagee. 
In  Brewer  v.  Dyer,  7   Cush.  337,   the  court 
said:     Upon  the  principle  of  law,  long  recog- 
nized and  clearly  established,  when  one  per- 
son,  for  a  valuable  consideration,   engages- 
with  another  to  do  some  act  for  the  benefit 
of  a  third,  the  latter,  who  would  enjoy  the 
benefit  of  the  act,  may  maintain  an  action 
for  the  breach   of  such  agreement.     It  doe» 
not  rest  upon  the  ground  of  any  actual   or 
supposed  relationship  between  the  parties,  a» 
some  of  the  earlier  cases  seem   to  indicate, 
but  upon  a  broad  and  more  satisfactory  basis, 
that  the  law,  operating  on  the  act     of  the 
parties,  establisnes  the  privity,  and  implies 
the  promise  on  which  the  action  is  found. 
In  Enoa  v.  Sanger,  96  Wis.  154,  37  L.  R.  A. 
864,  70  N.  W.,  at  page  1070,  in  speaking  of 
the    above    doctrine,  the    court    says:     ''Id 
most,  if  not  all,  jurisdictions  where  the  lia- 
bility of  a  grantee  to  pay  a  debt  secured  upon 
the  property  conveyed  to  him,  because  of  hi» 
promise  in  the  conveyance,  is  sustained  oi> 
the  ground  stated,  the  fact  of  whether  the- 
grantor  was  liable  for  the  debt  or  not  is  held 
immaterial."     In  Brewer  v.  Maurer,  38  Ohio 
St.  543,  in  discussing  this  same  question,  the 
court  said:     "Tliis  question  arose  in  Merri- 
man V.  Moore,  90  Pa.  78.     That  was  an  ac- 
tion, like  the  present,  to  recover   for  a  de- 
ficiency, against  a  grantee,  who  held  under  a 
deed  subject  to  a  mortgage  which  the  gran- 
tee had  verbally  assumed  to  pay  as  part  of 
the  purchase  money.     There,  as  here  H  was 
insisted  that,  as  the  grantor  was  under  no 
personal  obligation  to  pay  the  debt,  his  gran- 
tee's promise  to  pay  the  same  was  not  bind- 
ing for  want  of  a  consideration.     The  court 
says  the  consideration  was  the  price  of  the 
land.     It  was  nothing  to  the  grantee   what 
the  grantor  did  with  the  purchase  money. 
He  might  direct  how  it  should  be  paid.     If 
the  vendee  agrees  to  pay  it  as  the  vendor  di- 
recte,  the  former  cannot  set  up,  as  a  defense, 
that  his  vendor  was  under  no  duty  to  apply 
it  in  that  way.     If  this  principle  be  sound, 
— and  I  see  no  reason  to  question  it  in  a  case 
like  the  present, — then  it  follows   that    the 
plaintiffs  in  error  are  liable  on  their  cov^enant 
to  pay,  even  though  Mary  Braundel  was  not. 
French,  when  he  sold  the  land  to  them,  made 
his  conveyance  subject  to  the  mortgage,  which 
they  agreed  to  pay  as  part  of  the   purchase 
money.     He,  for   reasons  that  are  obvious, 
having  assumed  this  debt,  and  having  war- 
ranted the  title,  devoted  a  portion  of  the  pur- 
chase money,  equal  to  the  debt,  to   ite  dis- 
charge.   At  that  time  the  debt  was  not  all 
due.     The  promise  was  to  pay  the  purchase 
money  in  the  way  specified  in  said  mort- 
gage.    It  was  a  promise  for  the  benefit  of 
all  prior  grantors,  including  the  mortgagor 
No  reason  can  be  perceived  why,  in  the  fui- 
therance  of  justice,  the  plaintiffs  in  errof 
should  not  pay  the   purchase  money  in   the 
manner    they  had  contracted   to  *pay,   and 
thereby    relieve    the    mortgagor,    through 
whom  they  claim,  from  his  liability.     .     .     . 
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The  promise  of  French  to  her  was  therefore 
&  yalid  contract.  The  consideration  for  it 
was  the  purchase  money,  which  she  has  the 
right  to  stipulate  for,  and  direct  how  it 
should  be  paid,  and  which  he  agreed  to  pay  in 
the  maimer  stated.  Upon  her  executing  the 
conveyance  to  him,  his  promise  to  her  was  as 
binding  as  if  she  had  been  a  feme  sole.  This 
being  so,  he  was  personally  bound,  and  in 
like  manner  his  grantees  became  bound  to 
him."  In  this  case  it  does  not  appear  that 
the  grantor  was  liable  to  pay  the  debt. 
While  the  case  was  decided  on  another  point, 
the  opinion  shows  that  Ohio  stands  with 
other  states  on  this  question.  In  Heim  v. 
Vogel,  69  Mo.  629,  where  a  grantor  conveyed 
to  a  grantee  a  lot  covered  by  a  previous  mort- 
gaffe,  which  the  grantor  was  not  liable  upon, 
and  the  grantee  agreed  and  assumed  to  pay 
the  mor^^ge,  it  was  held  that  his  agree- 
ment to  pay,  embraced  in  the  deed,  rendered 
him  liable  to  pay  the  mortgage.  The  case 
of  Hicka  v.  Hamilton,  144  Mo.  496,  46  S.  W. 
432,  is  not  in  point.  In  that  case  there  was 
no  consideration  for  the  promise  of  the  gran- 
tee. There  is  still  another  reason  why  de- 
fendant Belnap  is  liable  for  a  deficiency 
judgment,  independent  of  the  principle  laid 
down.  Mr.  Belnap  assumed  and  agreed  to 
pay  that  mortgage  debt  in  the  deed  to  him, 
ajid  retained  $700  of  the  purchase  price  of 
the  land  in  his  hands  with  which  to  pay  such 
encumbrance.  Showing  that  was  his  under- 
standing, he  thereafter  actually  paid  the 
$100  note  and  interest  secured  by  the  agree- 
ment named  in  the  deed,  and  thereafter,  when 
asked  by  the  holder  to  pay  the  ndortgage,  he 
wrote  to  plaintiff  agreeing  to  pay  it.  Bel- 
nap also  testified  when  upon  the  witness 
stand  that  he  was  indebted  to  McKay  on  no 
other  account  than  those  notes, — the  $100 
and  the  $600  note.  Under  such  circumstan- 
ces, the  appellant  should  be  held  liable  to  pay 
the  debt  tie  had  assumed  and  agreed  to  pay, 
irrespective  of  his  liability,  because  of  the  as- 
sumption contained  in  the  deed. 

After  an  examination  of  all  the  confiicting 
authorities,  we  are  of  the  opinion,  as  based 
upon  the  better  reason,  that  where  a  grantee, 
in  a  conveyance  to  him,  assumes  and  agrees 
to  pay  the  debt  of  a  third  person  as  part  of 
the  consideration  for  his  purchase,  there  is 
no  necessity  for  any  consideration  to  pass 
from  such  third  person  or  his  debtor  to  such 
grantee  to  support  such  agreement.  A  por- 
tion of  the  consideration  for  the  purchase  be- 
ing left  in  such  grantee's  hands,  and  appro- 
priated by  the  grantor  to  the  payment  of 
juch  debt,  which  debt  such  grantee  agreed  to 
pay  in  consideration  of  the  conveyance  and 
of  such  appropriation  of  the  purchase  money, 
he  cannot  be  heard  to  object  to  the  perform- 
ance of  his  contract  because  his  grantor  was 
not  liable  to  such  third  person;  and  when 
Belnap  received  the  deed  of  the  premises  in 
question,  and  therein  agreed  and  promised  to 
asstune  and  pay  the  mortgage  specified  in  the 
deed,  and  retained  $700  of  the  purchase 
price  of  the  land  to  pay  the  mortgage,  he  be- 
came personally  liable  to  pay  the  same,  not- 
withs^nding  his  grantor  was  under  no  obli- 
gation and  could  not  be  held  liable  to  pay 
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said  mortgage.  The  liability  rests  upon  the 
consideration  and  the  promise  to  pay  the 
mortgage.  Under  the  facts  as  disclosed,  the 
plaintiff  was  entitled  to  a  deficiency  judg- 
ment. We  are  also  of  the  opinion  that  the 
court  committed  no  error  in  admitting  in  evi- 
dence the  contract  between  the  mortgagee 
and  the  grantee's  inunediate  grantor  by 
which  the  time  for  the  payment  of  the  mort- 
gage indebtedness  was  extended.  The  evi- 
dence shows  that  the  extension  was  for  a  defi- 
nite period,  and  granted  at  the  instance  of 
the  grantor,  who  bad  purchased  the  property 
subject  to  the  mortgage.  The  parties  were 
bound  by  the  extension.  We  are  also  of  the 
opinion  that  the  action  was  not  barred  by 
the  statute  of  limitations,  taking  into  consid- 
eration the  time  covered  by  the  extension. 
We  find  no  reversible  error  in  the  record. 

2'fce  judgment  of  the  District  Court  is  af- 
firmed,  with  costs. 

Baskin,  J.,  concurs. 

Bart  eh,  Ch.  J.,  dissenting  from  the  defi- 
ciency judgment: 

I  cannot  agree  with  my  brethren  that  a  de- 
ficiency judgment  should  be  entered  in  this 
case.  The  plaintiff  brought  this  action  to 
foreclose  a  mortgage  executed  to  him  by  de- 
fendant Ward  and  wife  on  certain  real  prop- 
erty, and  to  obtain  a  deficiency  judgment 
against  defendant  Belnap,  who  purchased  the 
property  covered  by  the  mortgage.  At  the 
trifli  a  decree  of  foreclosure  was  entered,  and 
it  was  therein  ordered  that  any  deficiency 
which  might  remain  after  sale  of  the  prop- 
erty should  be  docketed  against  the  defend- 
ant Belnap.  The  deficiency  judgment  which 
the  majority  affirm  amounts  to  $106.25.  It 
appears  from  the  abstract  that  the  defend- 
ant Ward,  the  mortgagor,  conveyed  the  mort- 
gaged property  to  one  William  W.  McDonald,, 
subject  to  the  mortgage  which  had  been  given 
by  the  grantor  as  security  for  two  notes,  and 
that  McDonald  afterwards  conveyed  the  same 
property  to  defendant  Belnap,  subject  to  the 
same  encumbrance  which  the  grantee  asr 
sumed  and  agreed  to  pay. 

The  important  question  is  as  to  the  liabil- 
ity of  the  grantee,  Belnap.  If  the  mortgagor 
had  conveyed  the  premises  direct  to  Belnap 
with  the  assumption  clause,  it  would  have 
been  conceded,  under  all  the  authorities, 
that  the'  grantee  would  be  liable  for  the  pay- 
ment of  the  mortgage  debt,  and,  in  case  of 
foreclosure,  for  any  deficiency  which  might 
arise  after  sale  of  the  property.  Likewise 
it  must  be  conceded  that  McDonald,  the  gran- 
tee of  the  mortgagor  and  grantor  of  Belnap-, 
who  purchased  the  property  subject  to  the 
mortgage,  but  did  not  assume  or  agree  to  pay 
the  debt,  was  not  liable  for  any  deficiency 
arising  upon  foreclosure  and  sale.  This  being 
so,  was  Belnap,  merely  because  of  the  as- 
sumption clause  in  his  deed,  liable  for  that 
for  which  his  immediate  grantor  was  not  lia- 
ble? In  other  words,  is  a  grantee  of  mort- 
gaged premiseSr  whose  deed  recites  that  the 
land  is  sold  subject  to  the  mortgage,  and 
that  the  grantee  assumes  and  agrees  to  pay 
the  same,  liable,  upon  foreclosure  and  sale^ 
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for  any  deficiency,  in  case  his  grantor  was 
neither  in  law  nor  equity  personally  liable 
for  the  mortgaged  debt?  The  authorities,  it 
is  true,  as  to  this  proposition,  are  not  harmo- 
nious, and  to  attempt  to  reconcile  them 
would  be  useless.  Mr.  Justice  Miller  men- 
tions Utah  as  one,  among  several  other 
states,  which  has  held  "that  a  purchaser  is 
liable  on  his  assumption  and  agreement  to 
pay  the  mortgage,  although  the  agreement  to 
assume  and  pay  it  be  in  a  deed  from  a  gran- 
tor who  was  under  no  personal  liability  to 
pay  the  mortgage,"  and  cites  four  Utah 
cases;  but  an  examination  of  them  will  show 
that  neither  one  of  them  supports  his  state- 
ment. Nor  have  I  found  or  been  cited  to  any 
case  where  this  precise  question  has  been  be- 
fore this  court.  The  first  one  cited  is  Mont- 
gonhery  v.  Rief,  15  Utah,  495,  60  Pac.  623. 
There  the  action  was  brought  against  Rief  as 
principal,  and  Spencer  and  Dee  as  sureties 
on  a  bond.  Rief  was  the  original  contractor 
for  the  construction  of  the  building  for  the 
Agricultural  College  of  Utah,  and  executed 
the  bond  to  the  trustees  of  the  college  for 
the  faithful  performance  of  his  contract.  The 
contract,  among  other  things,  provided  that 
Rief  should  furnish  all  the  material  and  per- 
form the  labor  necessary  to  complete  the 
building.  One  Bailey  furnished  certain  ma- 
terial for  the  construction  of  the  building, 
and,  after  a  portion  of  his  claim  had  been 
paid,  he  assigned  the  balance  thereof  to 
Montgomery,  which  upon  default  of  Rief,  the 
sureties  refused  to  pay.  The  main  question 
was  whether,  under  the  contract  ana  bond, 
the  obligation  of  the  sureties  extended  to 
persons  who  furnished  material  for  the  con- 
struction of  the  building.  In  reference  to 
this  we  held  that,  where  a  bond  was  given 
for  the  faithful  performance  of  a  contract 
for  the  erection  of  a  public  building,  the 
bondsmen,  whose  undertaking  was  for  the 
benefit  of  the  state,  and  not  for  materialmen 
and  laborers,  were  not  liable  upon  their  bond 
to  third  persons  for  labor  performed  or  ma- 
terial furnished,  and  that  no  new  and  in- 
definite liability  could  be  established  in 
such  case  by  implication  in  behalf  of  a  mere 
stranger  to  the  contract,  who  might  become 
incidentally  benefited  by  its  performance. 
The  rule  which  Mr.  Justice  Miner  quotes 
from  the  opinion  in  that  case  was  stated,  and 
then  limited,  as  will  hereinafter  appear.  The 
rule  no  one  doubts,  but  the  limitations  upon 
it  are  as  important  as  the  rule  itself,  and 
ought  to  be  enforced  in  a  case  like  the  one  at 
bar.  Clark  v.  Fisk,  9  Utah,  94,  33  Pac.  248, 
is  also  cited  to  show  that  this  stieite  has  main- 
tained the  affirmative  of  the  question  under 
consideration,  and  after  stating  the  facts  of 
that  case  as  they  doubtless  conceive  them  to 
be,  and  after  referring  to  the  holding  therein, 
my  brethren,  in  their  '  opinion  herein,  say : 
''In  this  case  we  do  not  look  elsewhere  than 
to  the  opinion  for  the  facts  upon  which  the 
opinion  is  based.  The  court  is  presumed  to 
have  embodied  all  the  material  facts  as  it 
finds  them  in  the  opinion  of  the  court,  and 
on  these  facts  the  court  renders  its  decision. 
It  Is  not  to  be  expected  that  resort  will  be  had 
to  the  files  of  the  trial  court  for  facts  or  oon- 
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elusions  that  should  be  embraced  in  the  opin- 
ion. It  will  be  seen  from  the  statement  in 
the  above  case  that  the  principle  decided  cor- 
responds with  the  case  now  under  considera- 
tion." Are  not  the  statements  contained  in 
this  (quotation  rather  remarkable?  The 
query  in  my  mind  is  their  pertinency  to  the 
case,  and  as  to  what  prompted  them.  Were 
my  brethren  anticipating  a  dissenting  opin- 
ion? Were  they  fearful  lest  a  different 
state  of  facts  might  be  shown  from  the  record 
which  would  demonstrate  the  fact  that  the 
very  case  upon  which  they  rely  as  showing 
that  the  question  under  consideration  had 
already  been  decided  in  this  state  in  accord- 
ance with  their  views  was  not  in  point  at 
all?  But,  regardless  of  the  reason  for,  or 
the  applicability  of,  the  language  above 
quoted  to  the  case  at  bar,  I  entirely  agree 
with  the  majority  when  they  say:  "We  do 
not  look  elsewhere  than  to  the  opinion  for* 
the  facts  upon  which  the  opinion  is  based;" 
and,  if  they  had  added  that  they  did  not  look 
into  the  opinion  for  all  the  facts  stated 
therein,  I  would  concur  with  them  in  that, 
for  it  does  seem  to  me  that  an  examination 
of  all  the  facts  stated  in  that  opinion  will 
show  a  case  entirely  different  from  the  one 
at  bar.  As  to  the  statement,  "The  court  is 
presumed  to  have  embodied  all  the  material 
facts  as  it  finds  them  in  the  opinion  of  the 
court,"  is  that  not  a  rather  violent  presump- 
tion, declared  in  face  of  the  fact  that,  both 
in  England  and  this  country,  the  books  are 
full  of  cases  in  which  there  was  no  attempt 
to  state  all  the  material  facts  on  which  the 
decisions  were  based  in  the  opinions  of  the 
courts?  Is  not  the  statement  of  the  facts 
upon  which  a  decision  is  based  within  the 
province  of  the  reporter,  in  his  editorial  ca- 
pacity? The  judge  who  writes  the  opinion 
may  or  may  not  s&tethem,or  may  state  some 
of  them  in  the  opinion,  as  he  chooses.  If  in  a 
subsequent  case  the  decision  be  cited  as  an 
authority,  the  court  has  the  hitherto  unques- 
tioned and  unquestionable  right  to  resort  to 
its  records  to  ascertain  the  real  facts  upon 
which  a  decision  was  based;  and,  where  its 
application  to  the  facts  of  such  subsequent 
case  is  seriously  questioned,  I  apprehend  it 
is  the  duty  of  the  court  to  do  so,  if  the  rec- 
ords are  at  its  command,  and  such  reference 
is  necessary  to  ascertain  the  true  state  of 
facts  on  which  the  case  was  decided. 

The  case  under  consideration  was  tried  be- 
fore Mr.  Justice  Miner  while  he  was  on  the 
territorial  bench.  The  facts  stated  by  his 
honor,  in  the  opinion  herein,  as  having  con- 
trolled that  case,  are,  it  occurs  to  me,  wholly 
misleading.  I  will  therefore  resort,  not  "to 
the  files  of  the  trial  court  for  facts,"  but  to 
the  abstract  of  the  record  filed  in  this  court, 
and  will  quote  from  the  findings  of  fact  made 
and  approved  by  him  at  the  trial  of  the 
cause,  and  will  then  leave  it  to  those  who 
may  have  occasion  to  interest  themselves  in 
this  important  question  to  judge  whether 
the  statement  of  facts  now  made  by  him  is 
fair  and  correct.  The  findings  of  fact  on  the 
real  points  in  controversy  read:  "That  at 
the  time  of  said  acceptance  of  said  deed 
the  said  defendant  A.  C.  Fisk  Jcnew  of  said 
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assumption  clause,  and  accepted  the  deed 
with  that  understanding,  and  therein  agreed 
in  writing  to  assume  said  indebtedness,  and 
to  pay  the  same.  .  .  .  Further,  that, 
prior  to  the  execution  of  said  release,  Sid- 
ney Stevens  had  purchased  said  note  for  a 
▼aluable  and  adequate  consideration,  upon 
the  representation  that  said  A.  C.  Fisk  was 
liable  for  and  had  assumed  the  payment  of 
said  notes,  and  in  so  purchasing  relied  on 
such  representations,  and  had  accepted  the 
same  for  his  respective  benefit,  of  which  de- 
fendant Archie  C.  Fisk  had  no  notice.  Fur- 
ther, that,  before  the  execution  of  the  deed 
of  release  from  Barry  to  Fisk,  defendant  W. 
R.  Swan,  previous  owner  and  holder  of  said 
notes,  and  while  he  so  held  the  same,  notified 
the  said  Fisk  of  his  acceptance  of  said  clause 
of  assumption,  and  Uiat  he  held  the  said  Fisk 
thereto.  Further,  that  said  Fisk  did  agree 
to  become  personally  responsible  for  the  pay- 
ment of  said  note,  and  that,  if  the  property 
was  insuificient  to  pay  any  judgment  which 
might  be  recovered  on  the  not^,  he  would 
pay  such  deficiency."  It  is  true  Swan  con- 
veyed to  Barry,  and  Barry  to  Fisk ;  but  Fisk 
was  the  real  party  in  interest,  and  the  con- 
veyances, were  so  made  at  Fisk's  instance, 
for  the  reason,  as  shown  in  evidence,  that 
he  did  not  want  the  notes  made  in  his  own 
name.  Barry,  who  in  three  days  after  con- 
veyance to  him,  conveyed  to  Fisk,  evidently 
had  no  interest  whatever  in  the  transaction ; 
and  the  two  conveyances  therefore  were,  in 
effect,  the  same  as  a  conveyance  from  Swan 
direct  to  Fisk.  These  things  appear,  not 
only  from  the  record,  but  also  substantially 
from  the  opinion  of  the  supreme  court,  which 
on  this  subject,  in  part,  reads  as  follows : 
"The  witness  F.  W.  La  Frentz,  after  testify- 
ing that  he  knew  Fisk,  and  was  negotiating 
with  him  about  the  property,  said,  'The  final 
result  was  that  the  deeds  were  made  to  a 
man  by  the  name  of  Barry,  at  Fisk's  in- 
stance.' And.  further,  he  said:  'I  do  not 
recollect  whether  these  notes  and  mortgages 
came  through  our  office  or  not.  I  never  met 
Mr.  Barry.  Never  saw  him  to  my  knowledge. 
The  negotiations  were  had  with  Fisk.  I 
recollect  no  conversation  with  Mr.  Fisk 
about  this  man  Barry.  Fisk,  I  think,  ob- 
jected to  giving  bis  own  notes  and  mort- 
gages. Fisk  was  the  real  party  in  interest, 
as  I  understood  it.'  And,  on  cross-examina- 
tion, witness  said:  'After  we  had  discussed 
the  motter,  Fisk  requested  me  to  make  him  a 
proposition.  Fisk  said  to  me  afterwards 
that  he  objected  to  giving  his  own  notes,  be- 
cause he  did  not  want  them  flying  around  the 
country.'  It  also  appears  from  the  record 
that,  before  the  execution  of  the  release  by 
Barry,  Swan  notified  Fisk  of  his  acceptance 
of  the  assumption,  and  that  Fisk  agreed  to 
become  responsible.  Clark,  who  brought  the 
suit,  was  the  holder  of  the  Swan  note."  And 
again,  referring  to  Fisk,  it  was  said,  "It 
seems  clear  from  an  examination  of  the 
record  that  the  appellant  was  the  real  party 
in  interest  when  Barry  made  the  purchase." 
Aside  from  the  nature  of  the  transaction,  it 
thus  appears,  from  the  findings  of  fact  and 
opinion,  that,  after  the  conveyances  had  all 
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been  made,  Fisk  agreed  to  become  responsi- 
ble for  the  very  note  in  controversy,  "and 
that,  if  the  property  was  insufiScient  to  pay 
any  judgment  which  might  be  recovered  on 
the  not^,  he  would  pay  such  deficiency." 
How  can  it  be  asserted  that  a  case  decided 
under  such  facts  and  circumstances  is  in 
point  under  facts  like  those  in  the  case  at 
bar? 

Thompson  v.  Cheesman,  15  Utah,  43,  48 
Pac.  477,  is  another  Utah  case  cited  and  re- 
lied upon,  but  the  question  here  under  con- 
sideration was  neither  presented  nor  decided 
therein.  In  that  case  there  had  been  exe- 
cuted by  John  J.  Snyder  one  note  for  $2,600 
and  two  others  for  $000  each,  all  secured  by 
separate  mortgages  on  separate  parcels  of 
land,  and  afterwards  (quoting  from  the 
statement  of  facts)  the  "mortgagor  conveyed 
an  undivided  half  interest  in  the  land  de- 
scribed in  the  first-named  mortgage,  and  all 
of  the  real  estate  described  in  the  other  two, 
to  defendant  M.  J.  Cheesman,  and,  as  part 
consideration  for  the  conveyance  of  the  land. 
Cheesman  then  verbally  agreed  with  Snyder 
to  assume  and  pay  one  half  of  the  note  for 
$2,600,  and  the  whole  of  the  other  two 
notes."  As  is  apparent,  that  was  simply  a 
case  of  the  vendee  verbally  agreeing  to  pay  the 
debt  of  his  vendor,  and  has  no  application  to 
the  case  at  bar.  Broton  v.  Markland,  16  Utah, 
360,  52  Pac.  597,  is  the  remaining  case  cited 
from  this  state  on  the  question  under  consid- 
eration. In  that  case  certain  parties,  own- 
ers of  a  mine,  entered  into  a  written  contract 
with  the  defendant,  whereby,  for  a  certain 
consideration,  they  agreed  to  convey  their 
mine  to  him  free  of  encumbrance,  except  a 
moftgage  lien,  and  certain  claims  of  persons 
for  labor  performed  and  materials  furnished 
at  the  mine,  which  mortgage  and  claims  the 
defendant  assumed  and  agreed  to  pay;  and 
the  plaintiff  recovered  on  the  ground  that 
her  claim  was  for  supplies  furnished  the 
mine,  and  was  included  within  the  contract, 
and  that  the  contract  was  made  for  her  ben- 
efit. 

It  thus  seems  manifest  that  none  of  those 
cases  have  any  application  to  facts  like 
those  in  the  case  at  bar,  and  no  case  has  come 
to  my  notice,  nor  has  any  been  cited,  in 
which  this  court  has  determined  the  precise 
question  herein  presented.  Likewise,  upon 
examination,  it  seems  clear  that  Ross  y. 
Kennison,  38  Iowa,  396,  Hoif's  Appeal,  24 
Pa.  200,  Justice  v.  Tallman,  86  Pa.  147,  Baa- 
sett  y.  Hughes  J  43  Wis.  319,  and  Brewer  y. 
Dyer,  7  Cush.  337,  cited  in  the  opinion  of  the 
majority  of  the  court,  are  not  in  point.  It 
does  not  appear  that  in  either  of  these  cases 
the  same  question  was  involved,  nor  that  the 
facts  were  similar  to  those  which  gave  rise 
to  the  controversy  in  this  case.  Nor  does 
Beeson  v.  CHreen,  103  Iowa,  406,  72  N.  W. 
555,  the  latest  case  cited  from  Iowa  in  the 
opinion  of  Mr.  Justice  Miner,  add  strength 
to  their  position,  for  therein  it  is  said:  "A 
mortgagee  may  maintain  an  action  at  law  on 
the  covenant  to  pay  in  the  mortgage  or  on 
the  note,  .  .  .  and  may  thereafter  fore- 
close his  mortgage.  .  .  .  It  is  not  per- 
ceived on  what  tenable  ground  the  same  rules 
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do  not  apply  to  a  grantee  in  a  deed  assuming 
to  pay  a  mortgage  for  which  the  grantor  is 

f personally  liable.  Such  grantee  becomes  ob* 
igated  for  the  payment  of  the  debt."  Doubt- 
less a  grantee  is  liable  upon  his  assumption 
to  "pay  a  mortgage  for  which  the  grantor  is 
personally  liable."  But  why  add  the  phrase, 
■"for  which  the  grantor  is  personally  liable?" 
Does  this  indicate  an  intention  of  that  court 
to  depart  from  its  ruling  in  Marble  8av, 
Bank  v.  Meaarvey,  101  Iowa,  285,  70  N.  W. 
198?  Under  the  doctrine  of  the  latter  case, 
that  phrase  is  wholly  unnecessary. 

In  Brewer  v.  Maurer,  38  Ohio  St.  543,  43 
Am.  Rep.  436,  the  facts  were  not  like  those 
in  the  case  at  bar.  They  are  stated  in  the 
syllabus  as  follows :  "The  plaintiff  held  the 
notes  of  B.,  secured  by  a  mortgage  on  his 
land.  B.  conveyed  the  land  to  a  married 
woman,  by  deed  of  general  warranty,  in  con- 
eideration  of  a  sum  of  money  paid,  and  of 
her  accepting  a  deed  in  which  'said  grantee 
assumes  .  .  .,  as  part  of  the  purchase 
money/  said  mortgage  debt.  This  was  the 
only  separate  property  she  possessed.  She 
conveyed  the  land  to  F.,  and  he  conveyed  to 
defendants  by  like  deeds,  each  containing  a 
stipulation  in  favor  of  their  grantors  that 
the  grantees  assumed  and  agreed  to  pay 
the  mortgage  debt  as  part  of  the  purchase 
money.  Upon  foreclosure  and  sale,  the  pro- 
ceeds were  insufficient  to  pay  the  mortgage 
debt."  It  will  be  noticed  that  each  grantee 
assumed  the  mortgage  debt,  and  was  liable 
therefor;  hence,  the  grantee  becoming  a 
grantor,  the  grantor  was  likewise  liable,  al- 
though it  is  said  by  my  brethren  that  "it 
does  not  appear  that  the  grantor  was  liable 
to  pay  the  debt."  Both  doctrines  are  dis- 
cussed in  that  case,  and  after  reference  to 
New  York  and  New  Jersey  cases,  among 
them  Vrooman  v.  Turner^  69  N.  Y.  280,  25 
Am.  Rep.  105,  it  was  said:  "These  cases 
rest  upon  the  theory  that  as  the  grantor  is 
not  personally  liable  for  the  mortgage  debt, 
the  promise  of  the  purchaser  is  without  con- 
sideration to  support  it,  and  is  therefore  a 
nudum  pactum,  and  that,  as  the  right  of  the 
mortgagee  is  derivative  merely,  to  be  siibsti- 
tuted  to  his  debtor,  he  can  only  maintain  an 
action  where  his  debtor  could.  As,  in  this 
case,  the  privity  existed  between  the  mortga- 
gor and  mortgagee,  which  would  give  the  lat- 
ter a  right  to  be  substituted  to  the  former, 
on  the  promise  of  the  purchaser,  the  only 
question  in  fact  is,  Was  there  a  sufficient 
consideration  to  support  the  promise  of  the 
plaintiffs  in  error?"  Neither  doctrine  ap- 
pears to  be  disapproved  therein;  nor,  under 
the  facts,  was  it  necessary  to  do  so.  The 
case  is  cited  in  9  Enc.  PI.  k  Pr.  460,  as  sup- 
porting the  rule  that  a  grantee  is  not  liable 
on  his  covenant  if  his  grantor  was  not  per- 
sonally liable  for  the  debt.  Heim  v.  Vogel, 
69  Mo.  629,  is  also  cited  by  the  majority  to 
show  that  the  state  of  Missouri  is  in  har- 
mony with  their  views  on  this  question. 
Even  if  it  were  conceded  that  it  sustained 
their  views,  it  could  no  longer  be  cited  as 
the  law  of  that  state  on  this  subject,  as  is  ap- 
parent from  Hicks  v.  Uamilton,  144  Mo.  495, 
46  S.  W.  432,  a  late  case  decided  in  1898, 
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where  Mr.  Justice  Williams,  delivering  the 
opinion  of  the  court,  observed:  "If  plain- 
tiff is  to  rest  his  case  upon  the  propoiiition 
that  he  can  recover  upon  the  promise  of  de- 
fendant to  Cowling  as  made  for  his  benefit, 
he  is  met  by  the  objection  ihat  Cowling  was 
in  no  manner  indebted  to,  or  connected  with, 
plaintiff,  and  bore  no  such  relation  to  him  as 
would  give  Cowling  any  interest  in  having 
the  assumption  clause  inserted  in  the  deed. 
Vrooman  v.  Turner,  69  N.  Y.  280,  25  Am. 
Rep.  195,  involved  precisely  the  same  ques- 
tion that  is  presented  in  the  case  at  bar.  It 
was  ruled  tliat  'a  grantee  of  mortgaged  prem- 
ises, whose  conveyance  recites  that  the  land 
Is  conveyed  subject  to  the  mortgage,  and 
that  the  grantee  assumes  and  agrees  to  pay 
the  same  as  part  of  ihe  consideration,  is  not 
liable  for  a  deficiency  arising  upon  a  fore- 
closure and  sale,  in  case  the  grantor  was  not 
personally  liable,  legally  or  equitably,  for 
the  payment  of  the  mortgage.'  This  court 
has  in  several  recent  opinions  cited  and  ap- 
proved that  case."  See  also  other  Missouri 
cases  hereinafter  cited.  Notwithstanding 
my  brethren  say  Hicks  v.  Hamilton  "is  not 
in  point,"  an  examination  of  the  late  Missou- 
ri cases  will  doubtless  show  that  the  law  of 
that  state  is  adverse  to  the  rule  adopted  by 
the  majority  in  this  case.  Nor  is  that  rule 
supported  in  Pom.  Code  Rem.  S  130.  After 
discussing  the  doctrine  of  a  promise  by  one 
to  another  for  the  benefit  of  a  third,  the  au- 
thor says:  "The  true  extent  and  applica- 
tion of  the  doctrine,  and  the  proper  limita- 
tions upon  it,  have  been  discussed  and  fixed 
hy  the  New  York  court  of  appeals  in  very 
recent  cases;"  and,  after  citing  numerous 
cases  in  support  of  this  observation  in  note 
4,  it  is  said  in  the  note:  "The  principal  lim- 
itations upon  the  doctrine,  as  determined  by 
the  New  York  cases,  may  be  stated  as  fol- 
lows: In  order  that  the  third  person  may 
sue  upon  the  promise,  it  must  be  designed  to 
be  primarily  for  his  benefit,  and  not  prima- 
rily for  the  exoneration  of  the  promisee. 
Arnold  v.  Nichols,  64  N.  Y.  117.  There 
must  have  been  some  obligation  or  duty  ow- 
ing from  the  third  person  (plaintiff)  to  the 
promisee  which  would  give  the  third  person 
ai  legal  or  equitable  claim  to  the  benefit  of 
the  promise,  or  an  equivalent  from  him  per- 
sonally; a  mere  stranger  to  the  contract  can- 
not sue."  1  Jones,  Mortg.  S  760,  simply 
stdtes  the  rule  on  each  side  of  the  question. 
Nor  does  3  Pom.  Eq.  Jur.  §  1207,  or  1  Beach, 
Modern  Law  of  Contracts,  §  19G,  appear  to 
relate  to  the  liability  of  a  grantee,  on  his 
assumption,  when  his  grantor  is  not  person- 
ally liable  for  the  mortgage  debt. 

In  Pennsylvania,  Illinois,  Nebraska,  Iowa, 
and  Wisconsin,  however,  it  has  been  held,  as 
may  be  observed  by  reference  to  the  cases 
from  those  states  cited  below,  and  which  are 
also  cited  in  the  opinion  of  my  brethren, 
that  such  a  grantee  is  personally  liable,  upon 
his  assumption,  to  pay  the  mortgage  debt; 
and  hence  for  any  deficiency  arising  upon 
foreclosure  and  sale,  although  the  agreement 
to  assume  be  contained  in  a  conveyance  from 
a  grantor  who  was  under  no  personal  obliga- 
tion, legally  or  equitably,  to  pay  the  mort- 
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gage.  Merriman  v.  Moore,  90  Pa.  78;  Dean 
V.  Walker,  107  111.  540,  47  Am.  Hep.  467 ;  Bay 
V.  Williams,  112  III.  91,  64  Am.  Rep.  209,  1 
N.  E.  S40;  Hare  t.  Murphy,  45  Neb.  809,  64 
N.  W.  211;  Marble  8av.  Bank  v.  Meaarvey, 
101  Iowa,  285,  70  N.  W.  198;  Enos  v.  San- 
ger, 96  Wis.  160,  37  L.  R.  A.  862,  70  N.  W. 
1069.  By  reference  to  these  cases,  however, 
it  will  be  noticed  tiiat  they  were  not  all  de- 
cided by  unanimous  courts.  In  Mtr-riman 
V.  Moore  Justices  Gordon  and  Mercur  dis- 
sented ;  in  Dean  y.  Walker  there  is  a  dissent- 
ing opinion  by  Mr.  Chief  Justice  Sheldon  and 
Mr.  Justice  Dickey;  and  in  Bay  v.  Williams, 
there  is  a  dissenting  opinion  by  Mr.  Chief 
Justice  Scholfield,  concurred  in  by  Justices 
Dickey  and  Sheldon.  In  those  states  the 
mortgagee  is  permitted  to  recover  the  debt 
against  such  a  vendee  of  the  mortgaged 
premises,  whether  the  grantor  was  personal- 
ly liable  or  not,  on  the  principle  that  a  prom- 
ise, upon  a  sufficient  consideration,  of  one 
pai'ty  to  another  for  the  benefit  of  a  third 
party,  may  be  enforced  by  the  latter.  Ad- 
iiering  strictly  to  this  rule,  as  it  seems,  the 
courts  which  maintain  the  affirmative  of  the 
question  aibove  stated  permit  such  a  grantee 
neither  to  show  a  want  of  consideration  nor 
that  there  is  no  privity  or  equity  existing 
between  him  and  the  mortgagee,  nor  to  set 
up  as  a  defense  to  any  personal  liability  un- 
der the  mortgage  that  his  grantor  was  un- 
der no  legal  or  equitable  obligation  to  pay 
the  mortgage  debt.  Notwithstanding  the 
high  respect  to  which  the  courts  maintaining 
that  doctrine  are  entitled,  I  feel  confident 
that  an  examination  of  the  decisions  of 
courts  upon  this  subject  will  show  that  a 
large  majority  of  them,  and  the  soundest  rea- 
son, are  to  the  contrary. 

The  question  has  many  times  been  before 
the  court  of  last  resort  in  the  state  of  New 
York,  and  there  it  has  been  uniformly  de- 
cided in  the  negative.  It  first  arose  in  that 
state  in  King  v.  Whitely,  10  Paige,  465,  de- 
cided in  1843.  In  that  case  one  Wads  worth 
mortgaged  certain  premises,  and  then  the 
bond  and  mortgage  were  assigned  to  King, 
the  appellant.  Afterwards  one  Wilkes  con- 
veyed the  mortgaged  premises  to  Whitely 
and  Close,  together  with  other  real  es- 
tate, subject  to  the  mortgages  thereon ;  and 
the  conveyance  to  them  recited  that  the 
grantees  assumed  the  payment  of  such  mort- 
gages, and  were  to  pay  them  off  as  a  part  of 
the.  consideration  of  the  conveyance.  But  it 
was  not  charged  in  the  bill,  nor  did  it  ap- 
pear from  the  proofs,  how  or  from  whom 
Wilkes  obtained  his  title  to  the  premises,  or 
that  he  was  under  any  obligation  to  pay  off 
the  mortgage,  if  the  proceeds  of  sale  under 
foreclosure  should  prove  insufficient  for  that 
purpose.  Chancellor  Walworth  held  that,  as 
the  grantor  in  that  conveyance  was  not  per- 
sonally liable  to  the  holder  of  the  mortgage 
to  pay  the  same,  the  grantees  were  not  lia- 
ble to  the  holder  of  the  mortgage  for  the  de- 
ficiency upon  a  foreclosure  and  sale  of  the 
mortgaged  premises,  and  based  the  rule  on 
the  doctrine  of  subrogation.  That  doctrine 
is  predicated  upon  the  relation  of  principal 
ana  surety,  and  proceeds  upon  the  principle 
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that  the  assumption  of  the  grantee  binds  him 
to  indemnify  the  grantor;  and,  therefore,  if 
there  is  no  liability  on  the  part  of  the  im- 
mediate grantor  to  pay  the  mortgage  debt, 
there  can  exist  no  personal  liability  on  the 
part  of  the  grantee.  In  the  application  of 
this  doctrine,  the  assumption  of  the  grantee 
to  pay  the  mortgage  is  treated  as  collateral 
security  acquired  by  the  grantor,  which 
inured  to  the  benefit  of  the  mortgagee  by 
equitable  subrogation.  Such,  it  appears, 
was  the  doctrine  in  New  York  from  thvi  time 
of  the  decision  in  King  v.  Whitely,  10  Paige, 
465,  until  the  case  of  Burr  v.  Beers,  24  N.  x. 
178,  80  Am.  Dec.  327,  decided  in  1861,  when 
Mr.  Justice  Denio,  it  seems,  preferred  to  base 
the  right  of  the  mortgagee  to  recover  on  the 
doctrine  applied  in  the  cases  maintain! ug  the 
affirmative  of  the  questions  here  under  con- 
sideration, that,  if  a  party  upon  sufficient 
consideration  makes  a  promise  to  another 
for  the  benefit  of  a  third  person,  the  latter 
may  sue  on  the  promise.  In  Vrooman  v. 
Turner,  69  N.  T.  280,  25  Am.  Rep.  195,  a 
leading  case  upon  this  subject,  where  the 
question  for  determination  was  the  same  as' 
the  one  involved  in  the  case  at  bar,  the  two 
doctrines  were  harmonized,  and  it  is  shown 
that  the  proposition  that  a  grantee  of  mort- 
gaged premises,  who  has  assumed  and  agreed 
to  pay  off  the  mortgage,  is  not  liable  for  a 
deficiency  judgment  upon  foreclosure  and 
sale,  if  his  immediate  grantor  was  not  per- 
sonally liable,  legally  or  equitably,  to  pay 
the  mortgage,  can  be  based  upon  either ;  and 
it  is  maintained  that  the  rule  is  not  incon- 
sistent with  the  doctrine  of  a  promise  for  the 
benefit  of  a  third  party,  the  fundamental  rea- 
son of  the  rule  being  that  there  is  no  consid- 
eration to  support  nie  agreement  of  assump- 
tion. Mr.  Justice  Allen,  speaking  for  the 
court,  said:  "The  rule  which  exempts  the 
grantee  of  mortgaged  premises  subject  to  a 
mortgage,'  the  payment  of  which  is  assumed 
in  consideration  of  the  conveyance  as  be- 
tween him  and  his  grantor,  from  liability  to 
the  holder  of  the  mortgage  when  the  grantee 
is  not  bound  in  law  or  equity  for  the  pay- 
ment of  the  mortgage,  is  founded  in  reason 
and  principle,  and  is  not  inconsistent  with 
that  class  of  cases  in  which  it  has  been  held 
tliat  a  promise  to  one  for  the  benefit  of  a 
third  party  may  avail  to  give  an  action  di- 
rectly to  the  latter  against  the  promisor,  of 
which  Lawrence  v.  Fox,  20  N.  Y.  268,  is  a 
prominent  example.  To  give  a  third  party, 
who  may  derive  a  benefit  from  the  perform- 
ance of  the  promise,  an  action,  there  must 
be,  first,  an  intent  by  the  promisee  to  secure 
some  benefit  to  the  third  party;  and  second, 
some  privity  between  the  two,  the  promisee 
and  the  party  to  be  benefited,  and  some  obli- 
gation or  duty  owing  from  the  former  to  the 
latter  which  would  give  him  a  legal  or  equit- 
able claim  to  the  benefit  of  the  promise  or  an 
equivalent  from  him  personally."  From 
this  statement  of  the  law  it  is  clear  that  not 
every  contract  made  by  one  party  to  another, 
the  performance  of  which  may  benefit  a  third 
party  who  is  a  stranger  to  it,  will  give  a 
right  of  recovery  to  the  third  partjr  against 
the  promisor.    In  line  with  the  limitation 


832 


Utah  Sufbbicb  Coubt. 


Jl7NI» 


upon  the  rule  expressed  in  the  above  quota- 
tion, affecting  the  right  of  recovery  by  the 
third  party  upon  the  promise,  this  court,  in 
Montgomery  v.  Rief,  15  Utah,  495,  50  Pac. 
623,  one  of  the  cases  hereinbefore  considered, 
said:  "If  mere  strangers  to  a  contract 
could  maintain  an  action  thereon  because  of 
any  indirect  or  incidental  benefit  which 
might  accrue  to  them  through  its  perform- 
ance, there  could  be  no  certain  limit  respect- 
ing the  number  and  character  of  actions 
which  might  be  maintained  thereon.  No 
such  application  of  the  doctrine,  however, 
has  been  intended,  and  he  who  invokes  it 
must  show  something  more  than  incidental 
and  indirect  benefit.  To  entitle  a  third  par- 
ty, who  may  be  benefited  by  the  performance 
of  a  contract,  to  sue,  there  must  have  been 
an  intention  on  the  part  of  the  contracting 
parties  to  secure  some  direct  benefit  to  him, 
or  there  must  be  some  privity  and  some  ob- 
ligation or  duty  from  the  promisor  to  the 
third  party  which  will  enable  him  to  enforce 
the  contract,  or  some  equitable  claim  to 
the  benefit  resulting  from  the  promise  or  the 
performance  of  the  contract,  and  there  must 
be  some  legal  right  on  the  part  of  the  third 
party  to  adopt  and  claim  the  benefit  of  the 
promise  or  contract."  From  this  limitation 
it  would  seem  to  follow  that  where  the  third 
party  has  neither  a  legal  nor  an  equitable 
claim  against  the  promisee,  and  there  is  no 
privity  between  the  parties,  nor  any  inten- 
tion on  the  part  of  the  promisee  to  benefit  the 
third  party,  the  promisee  is  not  .liable 
to  such  third  party.  Whether,  therefore,  the 
proposition  be  based  upon  the  doctrine  of 
subrc^ation,  or  upon  that  of  a  promise  for 
the  benefit  of  a  third  party,  in  either  event 
there  must  be  a  legal  right,  founded  upon 
some  obligation  of  the  promisee,  in  the  third 
party,  to  adopt  and  elaim  the  benefit  of  a 
contract  between  other  parties.  Where, 
then,  a  mortgagee  claims  the  benefit  of  and 
seeks  to  enforce  an  assumption  contained  in 
a  deed  of  conveyance  of  the  mortgaged  prem- 
ises against  the  grantee,  so  as  to  hold  him 
liable  for  any  deficiency  upon  sale  of  the 
premises,  it  seems  upon  principle  that  in 
case  the  immediate  grantor  was  under  no  ob- 
ligation to  pay  the  mortgage  debt,  the  mort- 
gagee ought  at  least  to  be  required  to  show 
in  some  way,  other  than  by  the  mere  words 
of  assumption  in  the  deed,  that  the  assump- 
tion was  intended  for  his  benefit.  The  as- 
sumption being  but  an  indemnity  to  the 
grantor,  the  mortgagee  cannot  look  to  the 
grantee  for  the  payment  of  the  debt,  unless 
his  grantor  was  personally  liable  for  its  pay- 
ment. It  has  been  uniformly  held  in  the 
state  of  New  York  ever  since  the  case  of 
King  ▼.  Whitely  was  decided,  as  may  be  seen 
by  reference  to   the  decisions,   that  such  a 

Srantee  is  not  liable  to  the  mortgagee  for  a 
eficiency  judgment,  upon  foreclosure  and 
sale  of  the  mortgaged  premises,  because  of 
such  an  assumption  clause  in  his  deed,  in 
case  the  immediate  grantor  was  not  person- 
ally liable,  legally  or  equitably,  to  pay  the 
mortgage.  In  Dunning  v.  Leamtt,  85  N.  Y. 
30,  39  Am.  Rep.  617,  where  it  was  attempted 
to  enforce  a  clause  in  a  deed  similar  to  the 
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one  in  this  case,  it  was  said :  "There  is  no 
justice  in  holding  that  an  action  on  such  a 
promise  is  not  subject  to  the  equities  between 
the  original  parties  springing  out  of  the 
transaction  or  contract  between  them.  It 
may  be  true  that  the  promise  cannot  be  re- 
leased or  discharged  by  the  promisee  after 
the  rights  of  the  party  for  whose  benefit  it  is 
said  to  have  been  made  have  attached.  But 
it  would  be  contrary  to  justice  or  good  sense 
to  hold  Uiat  one  who  comes  in  by  what  Judge 
Allen,  in  Vroofnan  v.  Turner,  calls  *the  priv- 
ity of  substitution,'  should  acquire  a  better 
right  against  the  promisor  than  the  promisee 
himself  had."  So,  in  Cashman  v.  Henry,  55 
IIow.  Pr.  234,  it  was  said:  "As  between 
the  grantor,  liable  for  the  payment  of  a 
mortgage,  and  his  grantee,  who  assumes  and 
agrees  with  him  to  pay  it,  the  latter  becomes, 
in  equity,  the  principal  debtor,  the  former  a 
surety  for  the  payment  of  the  debt.  The 
creditor,  under  the  rules  of  subrogation,  may 
resort  to  the  rights  and  remedies  available 
to  the  surety,  who  is  charged  with  an  obliga- 
tion or  duty  towards  himself,  and  may  en- 
force them  in  the  same  manner,  and  to  the 
same  extent,  as  the  surety  himself  may  do. 
But,  if  the  grantor  be  not  chargeable  with 
any  liability  to  the  holder  of  the  mortgage, 
no  relation  of  suretyship  exists  as  between 
him  and  his  grantee,  and  the  rule  of  subro- 
gation is,  therefore,  wholly  inapplicable  to 
any  promise  or  undertaking  made  by  the 
grantee  in  hfs  favor."  In  Carter  v.  Hola- 
han,  92  N.  Y.  498,  it  was  observed:  "Tli« 
only  ground  upon  which  a  liability  has  been 
sustained  between  others  than  the  immediate 
parties  to  such  a  contract  is  that  growing 
out  of  the  relation  of  principal  and  surety, 
whereby  one  becomes  entitled  to  the  benefit 
of  any  security  received  by  the  other  from  a 
party  primarily  liable  for  the  payment  of 
the  debt.  ...  In  order  to  avail  himself 
of  the  benefit  of  such  a  security,  the  party 
must  show  that  the  person  acquiring  it  owes 
some  debt  or  obligation  in  respect  to  the  sub- 
ject of  the  covenant  to  the  person  claimino; 
its  benefit,"  Oamaey  v.  Rogers,  47  N.  Y. 
233,  7  Am.  Rep.  440;  Wilbur  v.  Warren,  104 
N.  Y.  192,  10  N.  E.  263;  Lorillard  v.  Clyde, 
122  N.  Y.  498,  10  L.  R.  A.  113,  25  N.  E.  917 ; 
Wager  v.  Unk,  134  N.  Y.  122,  31  N.  E.  213; 
Dw-nherr  v.  Rau,  135  N.  Y.  219,  32  N.  E.  49 ; 
King  v.  Sullivan,  31  App.  Div.  549,  62  N.  Y. 
Supp.  130;  Trotter  v.  Hughes,  12  N.  Y.  74, 
62  Am.  Dec.  137 ;  Pardee  v.  Treat,  82  IT.  Y. 
385 ;  Wager  v.  Link,  150  N.  Y.  549,  44  N.  E. 
1103. 

The  same  doctrine  prevails  in  New  Jersey, 
where  the  question  has  frequently  been  be- 
fore the  courts.  In  Norwood  v.  De  Hart,  30 
N.  J.  Eq.  412,  the  chancellor  said:  "A 
mortgagee  cannot  avail  himself  of  an  as- 
sumption to  pay  his  mortgage  contained  in 
a  deed  to  a  subsequent  purchaser,  unless  the 
grantor  was  himself  personally  liable  to  pay 
the  debt."  So,  in  Mount  v.  Van  Ness,  33  N. 
J.  Eq.  262,  it  was  observed:  "The  mere  as- 
sumption to  pay  the  mortgage  on  the  land, 
if  made  by  the  grantee  to  the  grantor,  is  at 
most  an  indemnity  merely;  and  though,  if 
the  grantor  be  personally  liable  for  the  pay- 
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ment  of  the  mortgage,  the  mortgagee  may,  in 
equity,  pursue  the  grantee  on  hits  asBump- 
tion.  That,  however,  is  because,  and  only 
because,  the  mortgagee  is,  in  equity,  entitled 
to  the  benefit  of  all  collateral  securities 
which  his  debtor  has  taken  for  the  mortgage 
debt.  .  .  .  And  if  the  grantor  is  not 
personally  liable  for  the  mortgage  debt,  the 
mortgagee  cannot  look  to  the  grantee,  per- 
sonally, at  all,  because  the  assumption  is 
but  an  indemnity,  and,  the  grantor  not  be- 
ing liable,  the  indemnity  is  practically  a 
mere  nullity.  .  .  .  Nor  does  the  fact 
that  the  grantee  obtained  the  benefit  of  the 
mortgage  by  having  the  amount  allowed  to 
him  as  part  of  the  purchase  money  make  any 
difference.  The  purchase  money  was  pay- 
able to  his  grantor,  and  the  assumption  is  to 
him,  and  in  his  favor."  Wise  v.  Fuller,  29 
N.  J.  £q.  257;  Crowell  v.  Hospital  of  Saint 
Barnabas,  27  N.  J.  Eq.  650;  Crowell  v.  Cur- 
rier, 27  N.  J.  Eq.  152;  Parker  v.  Jenks,  36 
N.  J.  Eq.  308.  This  doctrine  also  prevails 
in  various  other  states,  as  shown  by  the  fol- 
lowing authorities:  Osborne  v.  Cabell,  77 
Va.  402 ;  Willard  v.  Worsham,  76  Va.  393 ; 
Morris  v.  Miw,  4  Kan.  App.  654,  46  Pac.  58 ; 
New  England  Trust  Co,  v.  Nash,  5  Kan.  App. 
739, 40  Pac.  987 ;  Hicks  v.  Hamilton,  144  Mo. 
495,  46  S.  W.  432 ;  Kansas  City  Sewer  Pipe 
Co.  V.  Thompson,  120  Mo.  218,  25  S.  W.  522; 
Howsmon  v.  Trenton  Water  Co.  119  Mo.  304, 
23  L.  R.  A.  146,  24  8.  W.  784;  Phodnix  Ins, 
Co.  V.  Trenton  Water  Co.  42  Mo.  App.  118; 
Brown  v.  Stillman,  43  Minn.  126,  45  N.  W. 
2;  Nelson  v.  Rogers,  47  Minn.  103,  49  N. 
W.  520 ;  Jeferson  v.  Asch,  53  Minn.  446,  25 
L.  R.  A.  257,  65  N.  W.  604;  Mellen  v.  Whip- 
ple, 1  Gray,  317;  Exchange  Bank  v.  Rice, 
107  Mass.  37,  9  Am.  Rep.  1 ;  Pettee  v.  Pep- 
pard,  120  Mass.  522;  Morrill  y.  Lane,  136 
Mass.  93;  Young  Men's  Christian  Asso,  v. 
Croft  (Or.)  55  Pac.  439;  Brower  Lumber  Co, 
V.  Miller,  28  Or.  565,  43  Pac.  659 ;  Brewer  v. 
Maurer,  38  Ohio  St.  543;  Trimble  y.  Stroth- 
er,  25  Ohio  St.  378;  Biddel  v.  Brizzolara,  64 
Cal.  354,  30  Pac.  609;  Chung  Kee  v.  David- 
son, 73  Cal.  522,  15  Pac.  100;  Ward  v.  De 
Oca,  120  Cal.  102,  52  Pac.  130;  Higman  v. 
Stewart,  38  Mich.  513;  Stuart  v.  Worden, 
42  Mich.  154,  3  N.  W.  876;  Warren  y.  Batch- 
elder,  15  K.  U.  121);  Meech  v.  Ensign,  49 
Conn.  191,  44  Am.  Rep.  225;  Bassett  v.  Brad- 
ley, 48  Conn.  224;  Wright  y.  Terry,  23  Fla. 
160,  2  So.  6;  Ferris  v.  Carson  Water  Co.  16 
Nev.  44.  In  Osborne  y.  Cabell,  77  Va.  462, 
it  was  said :  If  "there  is  an  unbroken  chain 
of  liability  upon  each  purchaser  to  his  im- 
mediate grantor,  the  court  may,  in  the  first 
instance,  decree  against  the  person  ulti- 
mately bound.  But  if,  as  in  the  present 
case,  there  be  nothing  due  from  the  ultimate 
purchaser  to  his  immediate  grantor,  then 
neither  the  mortgagor  nor  mortgagee  can  re- 
cover anything."  In  Morris  v.  Mia,  4  Kan. 
App.  654^  40  Pac.  58,  as  appears  from  the 
syllabus,  it  was  held:  ''The  liability  of  a 
grantee  who  assumes  the  payment  of  a  mort- 
gage on  land  conveyed  to  him  depends  upon 
the  personal  liability  of  his  immediate 
grantor.    If  the  grantor  is  not  so  liable,  the 
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mortgage  cannot  claim  any  deficiency  from 
such  grantee."  It  was  said  in  Nelson  v. 
Rogers,  47  Minn.  103,  49  N.  W.  526,  refer- 
ring to  a  grantee's  assumption  in  a  deed, 
that  "the  clause  operates  only  so  far  as  the 
land  is  concerned,  for  it  is  only  to  that  ox- 
tent  that  the  grantor  is  interested.  Such 
a  stipulation  is  presumed  to  be  inserted 
primarily  for  the  protection  of  the  grantor. 
And  it  is  only  where  payment  of  the  debt 
as  a  personal  obligation  is  necessary  to  his 
protection  that  the  clause  is  to  be  construed 
as  intended  for  the  benefit  of  the  mortgagee 
beyond  his  right  of  recourse  to.  the  land ;  oth- 
erwise the  obligation  of  the  grantee  to  the 
mortgagee  would  be  greater  than  his  obliga- 
tion to  the  grantor,  his  promisee." 

The  supreme  court  of  Massachusetts,  in 
Mellen  v.  Whipple,  1  Gray,  317,  where  a 
grantee  had  accepted  a  deed  containing  a 
clause  to  assume  and  cancel  a  mortgage, 
said :  "There  was  no  privity  of  contract  be- 
tween the  plaintiff's  intestate  and  the  de- 
fendant, nor  did  the  consideration  of  the 
defendant's  promise  move  from  her  intestate. 
Rollins  sold  only  an  equity  of  redemption 
to  the  defendant,  leaving  the  estate  in  fee 
in  the  mortgagee.  The  stipulation  in  the 
deed  of  the  equity  that  the  defendant  should 
pay  the  mortgage  notes  was  a  matter  ex- 
clusively between  the  two  parties  to  that 
deed,  and  is  nothing  more  than  the  law 
would  require  of  the  defendant,  in  order  that 
he  might  derive  any  benefit  from  his  pur- 
chase of  the  equity."  So,  in  Ward  v.  De  Oca, 
120  Cal.  102,  52  Pac.  130,  it  was  observed: 
"It  is  true  that  in  certain  cases  a  mortgagee 
in  an  action  to  foreclose  his  mortgage  may 
recover  a  deficiency  judgment  directly 
against  the  grantee  of  the  mortgagor;  but 
that  right  'springs  from  a  well-known  rule 
in  equity  that  a  creditor  is  entitled  to  the 
benefit  of  any  obligations  or  securities  given 
by  his  debtor  to  one  who  has  become  surety^ 
of  such  debtor  for  the  payment  of  the  debt.' 
Hopkins  y.  Warner,  109  Cal.  136,  41  Pac. 
868,  and  cases  there  cited.  This  principle, 
.  .  .  with  its  limitation,  is  expressed  in> 
Williams  v.  Naftzgcr,  103  Cal.  438,  37  Pac. 
411,  as  follows:  'An  agreement  on  the  part 
of  the  grantee  to  pay  and  discharge  a  mort- 
gage debt  on  the  granted  premises,  for  which 
his  grantor  is  liable,  renders  the  grantee 
liable  therefor  to  the  mortgagee.' " 

The  same  doctrine  has  been  announced 
and  approved  by  the  Supreme  Court  of  the 
United  SUtes.  Keller  v.  Aehford,  133  U.  S. 
610.  33  L.  ed.  607,  10  Sup.  Ct.  Rep.  494;  Wil- 
lard V.  Wood,  135  U.  S.  300,  34  L.  ed.  210, 
10  Sup.  Ct.  Rep.  831;  Second  Nat,  Bank  v. 
Grand  Lodge,  F.  d  A,  M,  98  U.  S.  123,  25  L. 
ed.  75.  Nor  does  it  make  any  difference  if 
payments  are  made  on  the  mortgage  by  the 
grantee.  On  this  point  Mr.  Justice  Gray.  in< 
Willard  v.  Wood,  135  U.  S.  309,  34  L.  ed. 
210,  10  Sup.  Ct.  Rep.  831,  said:  "The  pay- 
ments made  by  the  grantee,  and  accepted  by 
the  mortgagee,  on  accoimt  of  the  mortgage 
debt,  were  made  pursuant  to  the  grantee's- 
contract  with  the  rnortgagor,  and  did  not 
create,  or  warrant  to  be  inferred,  a  new  oon- 
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tract  between  the  grantee  and  the  mortga- 
gee." The  rule  has  been  recognized  and 
stated  by  text  writers.  In  Wiltsie,  Mort- 
gage Foreclosure,  S  227,  it  is  said:  "A 
grantee  of  mortgaged  premises,  who  pur- 
chases subject  to  a  mortgage  which  he  as- 
sumes and  agrees  to  pay,  will  not  be  held 
liable  for  a  deficiency  arising  on  a  fore- 
closure and  sale,  unless  his  grantor  was  also 
personally  liable,  legally  or  equitably,  for 
the  payment  of  the  mortgage.  'It  is  well 
settled  thatj  to  make  a  promise  of  this  na- 
ture effective,  it  must  be  made  by  a  person 
personally  liable,  legally  or  equitably,  for  the 
mortgage  debt ;  and,  if  there  is  a  break  any- 
wherein  the  chain  of  liability,  all  the  sub- 
sequent promises  are  without  obligation.'" 
Likewise,  in  0  £nc.  PI.  k  Pr.  p.  469,  an  ad- 
mirable work  of  present  date,  referring  to 
this  doctrine,  it  is  said :  ''It  is  the  prevail- 
ing rule  that,  even  where  the  purchaser  has 
asbumed  the  mortgage,  he  will  not  be  liable 
for  the  debt  if  his  grantor  was  not  so  liable, 
aince  the  assumption  cannot  in  such  case  be 
a  part  of  the  consideration  for  the  pur- 
chase." 16  Am.  &  Eng.  Enc.  Law,  p.  840 ;  1 
Jones,  Mortg.  8  760;  1  Beach,  Modem  Law 
of  Contracts,  §S  199-202. 

My  conclusion  is  that  the  rule  which  ez- 
•empts  a  grantee,  who  has  merely  in  a  deed 
of  conveyance  assumed  and  agreed  to  pay 
the  mortgage  in  case  his  immediate  grantor 
is  not  personally  liable  for  the  payment  of 
the  mortgage  debt,  from  liability  to  the 
mortgagee,  or  owner  of  the  mortgage,  is  not 
only  founded  in  reason  and  principle,  but  is 
sustained  by  an  overwhelming  weight  of  au- 
thority. I  do  not  intend  to  hold,  however, 
that  the  grantee  ol  mortgaged  premises, 
whose  grantor  is  under  no  personal  obliga- 
tion to  pay  the  mortgage  debt,  cannot  render 
himself  liable  to  the  mortgagee  for  a  defi- 
ciency judgment  upon  foreclosure  and  sale 
by  accepting  a  deed  containing  an  assump- 
tion clause  with  knowledge  of  such  contents, 
and  which  clause  contains  apt  words  show- 
ing that  the  grantor  Intended  to  bestow  a 
benefit  upon  the  mortgagee.  The  rule  can- 
not be  thus  extended;  for,  doubtless,  a 
grantor  may  direct  the  payment  of  the  pur- 
chase price  as  he  chooses,  and  may,  if  he  so 
wishes,  contract  with  a  grantee  that  the  lat- 
ter will  pay  a  certain  sum  to  a  stranger,  or 
a  mortgagee,  or  any  person  upon  whom  the 
•grantor  chooses  to  confer  a  benefit,  and  in 
such  cases  the  beneficiary  may  enforce  the 
-contract.  Where,  however^  as  in  the  case  at 
bar,  the  grantor  is  not  personally  liable,  the 
assumption  clause  ought  to  be  construed  as 
«  mere  indemnity  to  the  grantor,  unless 
there  is  something  to  show  a  different  in- 
tention by  the  contracting  parties.  In  this 
case  there  appears  to  be  nothing  which  indi- 
cates any  other  intention,  on  the  part  of  the 
grantor,  than  that  of  indemnity  to  himself. 
There  are  no  words  in  the  deed,  nor  any  evi- 
dence of  facts  or  circumstances,  which  in- 
dicate that  the  grantor  had  any  interest  in 
protecting  the  mortgagee,  to  whom  he  was 
under  no  personal  obligation.  Doubtless,  in 
general,  the  greatest  interest  a  grantor  has 
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is  in  effecting  a  sale  of  the  premt^es,  and  it 
cannot  be  assumed   that  he  would   hazard 
the  chances  of  such  a  sale  by  insisting  on 
that    which    would    not   benefit    him.     The 
circumstances  of  this  case  disclose   no  in- 
tention to  benefit  the  mortgagee,  and  there- 
fore he  is  not  entitled  to  a  deficiency  judg- 
ment against  the  promisor;  the  assumption 
in  the  deed  being  intended  merely  to  indem- 
nify the  promisee.     If  the  intention  of  the 
contracting  parties  had  been  otherwise,  the 
respondent  could  easily  have  shown   it  by 
placing   the    vendor,   McDonald,    upon    the 
stand,  and  interrogating  him  upon  the  sub- 
ject.   This  he  fail^  to  do,  although,  under 
the  great  weight  of  authority,  the  burden 
was  upon  him  to  show  that  .the  contract  was 
intended  for  his  benefit,  or  that  the  vendor 
was  under  some  legal  obligation  to  him  re- 
specting the  debt.     The  respondent  not  hav- 
ing done  this,  why  should  the  appellate  court 
assume  that  as  a  fact  of  which  there  is  no 
proof?    To  so  assume  is  a  violation  of  the 
very  principles  which  this  court  announced 
and   applied   in   its   decisions   hereinbefore 
cited.  In  the  opinion  of  the  majority  it  is 
said:     "On  November  1,  1896,  Belnap  ac- 
knowledged said  mortgage  in  writing,  and 
arranged  to  pay  the  same."    And  again,  re- 
ferring to  the  appellant,  they  say  :     "When 
asked  by  the  holder  to  pay  the  mortgage, 
he  wrote  to  plaintiff  agreeing  to  pay  it." 
They  admit  that  the  testimony  is  oonfiicting, 
but  say  "there  is  evidence  tending  to  sus- 
tain" these  statements.     The  only  evidence 
upon  which  such  statements  could  be  based 
at  all  is  that  concerning  a  letter  from  the 
appellant,  which  just  before  the  trial  the 
respondent,  it  appears,  claimed  to  have  in 
his  possession,  and  which  at  the  trial  he 
testified  was  destroyed  by  his  wife,  and  then 
introduced  secondary  evidence  as  to  its 'con- 
tents.   R^pecting  the  contents  of  that  let- 
ter,    the     respondent     testified:     "Belnap 
stated  he  would  be  back  the  1st  of  Novem- 
ber, and  pay  me."    And,  on  cross-examina- 
tion, the  witness  said :     "When  I  wrote  back 
to   Belnap   I   quoted  his   letter  correctly." 
The  witness  Mrs.  McKay,  wife  of  respond- 
ent, respecting  the  contents  of  the  letter, 
testified:     "It  stated,  as  near  as  I  can  re- 
member, that  he  would  be  in  about  the  1st 
of  November,  1896,  and  would  see  Mr.  Mc- 
Kay, and  would  pay  him.    That  is  as  near 
as  I  can  remember," — and,  on  cross-exam- 
ination, she  also  stated  that  what  Belnap 
said  in  the  letter  about  payment  was  quoted 
correctly  in  the  answer.    The  respondent's 
son  testified:     "As  near  as  I  can  recollect, 
he  stated  on  the  back  of  the  letter  that  he 
would  be  in  some  time  in  November,  and  he 
would  settle  with  my  father."    These  wit- 
nesses, as  will  be  noticed,  testified   merely 
from  their  recollection  as  to  the  contents  of 
a  letter  which,  according  to  their  testimony, 
had   been   burned   months   previously,    and 
said,  in  effect,  that  the  letter  stated  that 
Belnap  "would  pay,"  or,  according  to  the 
last   witness,   "would   nettle"   with   the  re- 
spondent.    Appellant,  Belnap,  testified  that 
he  said  in  the  letter  in  question  that  he 
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would  be  home  some  time  about  the  Ist  of 
November,  and  would  see  respondent  "about 
Ward's  note,"  or  "regards  note/'  and  denied 
tnat  he  ever  "in  writing  promised  to  pay 
McKay  those  notes.'*  His  testimony  is  cor- 
roborated by  the  affidavits,  used  on  motion 
for  new  trial,  of  his  wife  and  daughter,  who 
were  present  when  the  letter  was  written. 
In  their  affidavits  they  say  that  nowhere  in 
the  "letter  was  there  any  prdtaise  on  his 
part  to  pay  Mr.  McKay  either  or  any  of  the 
notes."  The  testimony  of  appellant,  Belnap, 
is  also  corroborated  by  the  answer  of  Mc- 
Kay to  the  letter  in  question,  which  answer 
was  afterwards  introduced  in  evidence,  and 
on  this  point  reads:  "You  said  you  would 
«ee  me  in  November  in  I'egard  to  the  money, 
which  is  all  right."  This,  as  will  be  seen 
from  the  testimony  of  both  Mr.  McKay  and 
his  wife,  was  "correctly  quoted"  by  them 
from  Belnap 's  letter,  and  yet  there  is  not 
a  word  about  payment  of  the  "Ward  notes" 
or  mortgage  in  the  part  of  the  answer 
quoted,  or  anywhere  in  the  answer.  It  is 
difficult  to  see  how  it  can  be  claimed  that 
Ruch  evidence  even  tends  to  show  a  promise 
to  pay  the  mortgage.  To  hold  that  Belnap 
<lid  promise  to  pay  the  debt  in  his  letter 
%vould  be  to  assume,  not  only  that  he,  his 
Avife,  and  daughter,  but  also  the  respondent 
und  wife,  wilfully  stated,  under  oath,  that 
which  was  not  true;  for  the  former  testified 
positively  that  the  burned  letter  contained 
fio  promise  to  pay,  whilo  the  latter  testified 
that  what  was  said  in  the  letter  was  cor- 
rectly quoted  in  their  answer  thereto,  in 
^vhich  no  such  promise  appears.  It  is  true 
McKay  and  wife  also  made  statements  that 
Belnap  said  in  the  letter  he  "would  pay"; 
%>ut  those  statements  were  made  from  mem- 
ory merely,  before  the  answer  was  intro- 
duced in  evidence,  an^  evidently  with  no  in- 
tention of  stating  an  untruth  under  oath, 
4ind  therefore  should  not  be  given  the  effect, 
under  the  circumstances,  of  charging  them, 
418  well  as  the  witnesses  for  the  defense, 
with  perjury,  especially  when  the  evidence 
on  both  sides  can  be  reconciled  on  the  rea- 
sonable hypothesis,  which  is  doubtless  con- 
sistent with  truth,  that  there  was  no  prom- 
ii^e  to  pay  in  the  letter,  and  that  the  state- 
ments seemingly  to  the  contrary  were  the  re- 
sult of  a  want  of  accurate  recollection.  This 
is  certainly  the  most  charitable  view  in  a 
'Case  where  all  the  evidence,  taken  together, 
indicates  that  all  the  parties  are  reputable 
citizens,  and  is  also  in  harmony  with  the 
purpose  for  which  the  evidence  referred  to 
was  introduced.  As  appears  from  the  rec- 
ord, that  testimony  was  doubtless  offered,  in 
•connection  with  other  evidence  respecting 
an  extension  of  time  for  payment  of  the 
debt,  for  the  sole  purpose  of  avoiding  the  ef- 
fect of  the  statute  of  limitations,  and  not  to 
show  a  promise  of  Belnap  to  pay  a  deficiency 
judgment.  This  is  also  clearly  indicated  by 
the  arguments  of  coimsel  in  their  briefs,  and 
by  the  opinion  of  the  court  below,  which  is 
printed  in  respondent's  brief,  where  it  is  said : 
**in  this  case  there  is  no  question  about  the 
effect  that  would  be  produced  if  the  action 
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was  brought  against  the  mortgaged  prem- 
ises upon  a  barred  indebtedness,  because  it 
is  conceded  that,  if  there  has  been  no  legal 
extension  of  the  note,  the  note  is  barred,  and 
the  authorities  are  overwhelming  that,  un- 
der such  circumstances,  the  mortage  is  al- 
so barred."  And,  after  finding  that  there 
was  an  extension  of  time,  the  trial  court 
said:  "It  is  immaterial  and  of  no  conse- 
quence to  the  grantee  that  his  grantor  may 
or  may  not  be  personally  liable  or  bound  for 
the  payment  of  the  mortgage  debt.  .  .  . 
The  effect  of  the  recital  in  the  deed  was  to 
charge  the  land  with  the  liens  as  effectually 
as  if  Belnap  had  himself  executed  a  mort- 
gage of  that  purport."  It  is  clear  that  Uie 
court  below  considered  merely  the  assump- 
tion contained  in  the  deed.  Under  such  cir- 
cumstances as  are  disclosed  by  this  record, 
how  can  the  majority  say  that  "the  appel- 
lant should  be  held  liable  to  pay  the  onl- 
ance  of  the  debt,"  regardless  of  the  assump- 
tion in  the  deed. 

In  my  judgment,  this  is  manifestly  a  case 
where  the  mortgagee  i&  not  entitled  to  a 
deficiency  judgment  against  the  vendee,  al- 
though the  latter  accepted  a  deed  with  an  as* 
sumption  clause.  The  mortgagee  never  con- 
tracted with  a  view  to  such  additional  se- 
curity when  he  loaned  his  monev.  When  he 
made  his  contract  he  was  satisfied  witli  the 
security  which  was  then  offered,  and  which 
he  then  accepted.  He  still  has  the  identical 
security,  which,  so  far  as  appears  from  tho 
record,  has  never  been  impaired  by  any  act 
of  the  last  vendor  or  vendee.  He  still  has 
the  land,  and,  as  the  court  found,  the  per- 
sonal liability  of  the  mortgagor,  for  he  con- 
veyed simply  subject  to  the  mortgage,  with- 
out shifting  the  personal  obligation;  and,  in 
addition  to  all  this,  it  is  now  said  to  lie 
equitable  that  he  should  have  another  and 
entirely  independent  security,  for  which  be 
never  gave  the  slightest  consideration,  com- 
ing from  a  person  of  whom  he  never  tliou<;ht 
when  he  made  his  contract,  possibly  of 
whom  he  had  never  heard,  and  with 
whom  he  had  no  contractual  relations 
whatever.  This,  too,  without  showing  that 
the  mere  naked  covenant  in  the  deed  was 
placed  there  with  the  intention  of  the 
vendor,  who  was  a  strang^er,  and  under 
no  obligations,  legally  or  equitably,  to 
benefit  him.  While  the  mortgagee,  who  does 
not  pretend  to  have  a  claim  against  the  ven- 
dor, and  without  any  consideration,  moving 
from  him,  thus  receives  the  additional  se- 
curity, the  unfortunate  vendee  loses  not  only 
every  dollar  which  he  had  actually  paid  the 
vendor  and  mortgagee,  and  the  land  which 
he  purchased,  but  also,  in  addition  thereto, 
has  a  deficiency  judgment  entered  against 
him.  My  brethren  seem  to  have  a  process 
of  reasoning  by  which  they  arrive  at  and 
produce  such  a  result,  but  I  seriously  doubt 
its  soundness.  This,  in  effect,  puts  the  ven- 
dee in  the  absurd  position  of  a  guarantor 
of  a  debt  of  the  vendor  which  the  vendor  did 
not  owe,  for  it  is  not  established  that  the 
purpose  of  the  contracting  parties  was  to 
confer  a  direct  and  independent  benefit  upon 
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the  mortgagee,  in  whom  neither  of  them  had 
any  interest,  and  to  whom  neither  of  them 
owed  anything  as  a  personal  obligation.  I 
am  of  the  opinion  that  the  case  ought  to 
have  h&BR  remanded,  with  directions  to  the 


court  below  to  modify  and  set  aside  so  much 
of  the  judgment  as  directs  the  vendee  to  pay 
the  deficiency,  and  therefore  I  dissent. 

Rehearing  denied  August  7,  1890. 
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Margaret  HUGHES,  Admrx.,  etc.,  of  Ellen 
Hughes,  Deceased,  Respt,, 

V. 

City  of  AUBURN,  Appt. 

(161  N.  t.  G6.) 

1.  A  elty  !•  not  liable  In  damages  for 
dlseaae  suffered  by  an  individual  in  conse- 
quence of  tbe  neglect  of  the  city  authorities 
to  dbserre  proper  sanitary  precautions  in  the 
construction  or  maintenance  oi  a  sewer  sys- 
tem. 


S.  One  irlfto  brings  an  aetlon  a«  tbe 
personal  representative  of  a  deceased 
daughter,  to  recover  damages  to  the  daugh- 
ter's estate  for  injuries  resulting  in  death, 
can  assert  no  right  that  the  daughter  could 
not  have  asserted  if  alive. 

8.  Tbe  statutory-  rlffbt  of  action  for 
damages  by  reason  of  deatb  caused  by 
wrongful  act,  neglect,  or  default,  does  not  ex- 
tend to  an  action  against  a  city  by  the  repre- 
sentatives of  one  who  died  from  disease  su- 
perinduced by  the  neglect  of  sanitary  precau- 
tions on  the  part  of  the  public  authorities  in 
the  construction  or  maintenance  of  a  sewer 
system. 

{Gray  and  Bortlett,  J  J.,  dUaent.) 
(November  28,  1899.) 

APPEAL  by  defendant  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  granting  a  new 
trial  upon  exceptions  heard  before  it  in  the 
first  instance  in  an  action  to  recover  dama- 
ges for  wrongful  death,  tried  at  the  Cayuga 
County  Circuit,  which  resulted  in  a  verdict 
in  favor  of  defendant.    Reversed, 

Statement  by  O'Brien,  J.: 

This  is  an  appeal  from  an  order  of  the  ap- 
pellate division  in  the  fourth  department 
sustaining  the  plaintiff's  exceptions  to  the 
direction  of  a  verdict  for  the  defendant  and 
granting  a  new  trial.  This  action  was 
brought  by  the  plaintiff,  in  her  representa- 
tive capacity,  to  recover  the  statutory  dama- 
ges in  cases  of  death  caused  by  the  wrongful 
act  or  neglect  of  another.  It  is  alleged  in 
the  complaint,  and  the  proof  tended  to  show, 
that  some  years  prior  to  the  year  1881  the 
defendant  caused  to  be  built  across  a  private 


lot  a  dry  stone  sewer  for  the  purpose  of  dis- 
posing of  surface  water.  Subsequently  the 
defendant  made  use  of  the  same  as  a  part  of 
its  general  sewer  system  for  draining  a  por- 
tion of  the  dty.  It  appears  that  this  dry 
stone  sewer  was  not  sufficient  to  carry  off  the 
sewage  conducted  into  it  from  the  general 
drainage  system  of  the  dty,  and  as  a  result 
sewage  was  frequently  discharged  into  the 
plaintiff's  cellar,  and  gave  rise  to  foul  and 
sickening  odors  and  vapors,  which  were  det- 
rimental to  health  and  life.  It  was  charged 
that,  although  the  defendant  had  had  notice 
of  these ,  facts,  and  had  been  requested  to 
remedy  the  defects,  it  had  neglected  to  do  so ; 
that  the  plaintiff's  daughter  became  ill  in 
1891,  and  that  during  that  year,  and  down  to 
the  time  of  her  deaUi,  in  1892,  through  the 
continued  use  by  the  defendant  of  this  sew- 
er, sewage  was  deposited  in  the  cellar  of  the 
plaintiff's  house  and  in  the  soil  surrounding 
it,  generating  foul  air,  whereby  her  daugh- 
ter's illness  was  aggravated  and  death 
caused.  It  appeared  that  this  dry  stone 
sewer  had  been  constructed  by  the  city  upon 
the  line  of  a  natural  watercourse,  for  the 
purpose  of  discharging  the  water  thereof,  as 
well  as  the  surface  water  of  the  adjoining 
lands.  Its  sides  and  top  were  made  of  flat 
stones  laid  dry,  without  cement  or  mortar, 
and  its  bottom  was  of  boards,  upon  which 
the  walls  rested.  It*  was  neither  intended 
nor  suitable  for  the  reception  and  discharge 
of  house  sewage.  The  defendant  had.  never 
acquired  from  any  person  the  right  to  con- 
struct it,  but  the  then  owner  of  the  lot  was 
assessed  for  a  portion  of  the  cost  of  construc- 
tion. The  plaintiff's  grantor  had  made  a 
connection  with  this  sewer  and  the  cellar  of 
the  house  by  a  tile  drain.  The  plaintiff  pur- 
chased the  premises  in  1881,  some  years  after 
the  sewer  had  been  constructed  and  the  con- 
nection made  with  it  by  the  tile  drain.  The 
house  was  used  as  the  home  of  the  plaintiff 
and  her  family.  Some  years  afterwards  the 
defendant  caused  to  be  constructed,  in  an- 
other and  higher  part  of  the  city,  a  system  of 
sewers  for  carrying  away  the  general  sewage 
of  houses  and  stables,  and  caused  them  to  be 
discharged  into  the  dry  stone  sewer  or  drain 
upon  the  plaintiff's  premises,  at  a  point  just 


NOTB. — As  to  liability  of  city  for  negligent 
construction  of  sewer,  see  Nashville  v.  Comer 
(Tenn.)  7  L.  R.  A.  465,  and  note;  Seymour  v. 
Cummins  (Ind.)  5  L.  R.  A.  126,  and  note;  also 
Bulger  V.  Eden  (Me.)  9  L.  R.  A.  205. 

As  to  liability  of  city  for  pollution  of  public 
well,  see  Danaher  v.  Broolclyn  (N.  Y.)  7  L.  R. 
A.  592. 

As  to  city's  liability  for  creating  a  nuisance, 

46  L.  R.  A. 

See  also  48  L.  R  A.  421. 


see  Bates  v.  West  borough  (Mass.)  7  .L.  R.  A. 
156.  and  note;  Miles  v.  Worcester  (Mass.)  13 
L.  R.  A.  841. 

As  to  liability  of  city  for  polluting  stream  by 
sewage,  see  Chapman  v.  Rochester  (N.  T.)  1 
L.  R.  A.  296,  and  note. 

For  injunction  against  maintenance  of  nui- 
sance by  city,  see  AtlanU  v.  Wamock  (Ga.)  28 
L.  R.  A.  801. 
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«boye  the  same.    The  sewer  across  the  plain- 
tiff's lot,  which  has  been  referred   to,  was 
used  for  this  purpose  down  to  the  year  1893, 
when  an  adequate  sewer  was  constructed  by 
the  defendant  along  the  route  of  the  old 
-drain.     Before  this  change  had  been  made 
tho  condition  of  things  described  existed,  and 
•at  times  of  continued  rains  and  heavy  show- 
ers sewage  was  forced  into  the  cellar  from 
the  old  dry  stone  sewer,  and  water  charged 
with  sewage  would  rise  therein  to  the  height 
•of  from  1  to  4  feet,  and  upon  the  recession  of 
the  water  a  deposit  of  sewage  would  be  left 
which  emitted  very  offensive  odors,  permeat- 
ing all  the  rooms  of  the  house,   rendering 
them  damp  and  unwholesome.    The  plaintiff 
•complained  of  the  condition  of  the  house  to 
tlie  common   council   and   to   the   board  of 
health  of  the  city,  and  the  board  of  health 
adopted  a  resolution  to  the  effect  that  the 
«ewer  was  a  nuisance,  and  that  the  common 
•cc<uncil  be  requested  to  remedy  it.     The  lat- 
ter, by  resolution,  directed  the  city  surveyor 
to  leport  upon  a  plan  for  the  sewage  of  the 
territory  affected  by  the  nuisance.     In  Sep- 
tember, 1889,  the  city  surveyor  reported  a 
suitable  plan  to  dispose  of  the  sewage  af- 
fected by  the  nuisance,  but  nothing  was  done 
t>y  the  defendant  in  regard  to  it  until  about 
the  date  above  referred  to,  and  during  this 
time  sewage  was  permitted  to  be  discharged 
41  s  before.     The  plaintiff's  daughter  had  no 
legal  or  equitable  estate  in  the  premises,  but 
merely  resided  there  with  her  mother  at  the 
family  home.     In  the  latter  part  of  1891  she 
was  taken  ill,  and  died  in  May,  1892.    About 
A  week  before  her  death  occurred  the  family 
moved   out   of    the    house.      The    evidence 
tended  to  show  that  the  health  of  the  other 
members  of  the  family  had  been  affected,  but 
after  leaving  the  premises  they  had  recov- 
ered.   A  physician  who  attended    the    de- 
ceased testified  that  her  illness  and  death 
were  caused  by  her  sanitary  surroundings. 
At  the  close  of  the  evidence  the  defendant's 
•counsel  moved  the  court  for  a  direction  of  a 
verdict  in  its  favor,  upon  various  grounds, 
jimong  which  were  the  following:     That  no 
negligence  had  been  shown,  or  any  which  was 
the  proximate  cause  of  the  death;  that  the 
•deceased  did  not  own  any  property  affected 
by  the  sewer;  that  the  plaintiff  could  have 
abated   the  nuisance  by   disconnecting  the 
house  drain  from  the  sewer;  that  the  defend- 
ant owed  no  duty  to  the  deceased;  and  that 
her  death  was  caused  by  tuberculosis,  which 
is  a  disease  not  communicated  by  sewage. 
The  motion  was  granted,  and  the  exceptions 
taken  in  behalf  of  the  plaintiff  were  directed 
to  be  heard  in  the  first  instance  at  the  gen- 
eral term. 

Mr,  Xi.  A.  Pierce,  for  appellant: 

The  plaintiff  had  the  legal  right  to  discon- 

fliect  said  sewer  from  her  premises,  or  take 

tip  and  wholly  remove  the  sewer  itself  from 

tier  lot  and  premises. 

The  defendant  had  no  legal  right  to  enter 

upon  the  private  property  crossed  by  this 

•aewer,  for  the  purpose  of  making  repairs  or 

removing  obstructions. 
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This  being  so,  the  defendant  was  not  lia- 
ble for  damages  resulting  from  the  discharge 
of  sewage  into  the  cellar  of  plaintiff's  house, 
by  percolation  or  through  the  connecting 
house  drain,  and  this  action  cannot  be  main- 
teined. 

Bearing  v.  Saratoga  Springs,  39  Hun,  307, 
Affirmed  in  110  N.  Y.  643,  17  N.  E.  873;  Mc- 
Caffrey V.  Albany,  11  Hun,  613;  Re  Rhine- 
lander,  68  N.  Y.  105;  Kosmak  v.  New  York, 
53  Hun,  329,  0  N.  Y.  Supp.  453,  Affirmed  in 
117  N.  Y.  361,  22  N.  E.  945;  Jones,  Neg. 
Mun.  Corp.  §  155;  Stoddard  v.  Saratoga 
SpHngs,  127  N.  Y.  261,  27  N.  E.  1030. 

The  defendant's  negligence  must  have  been 
the  proximate  cause  of  the  death  of  the 
plaintiff's  intestate,  to  give  the  plaintiff  the 
right  to  maintain  this  action. 

Weber  v.  Third  Ave.  B,  Co,  12  App.  Div. 
512,  42  N.  Y.  Supp.  789. 

Defendant  never  acquired  in  any  manner 
the  right  to  construct  or  maintain  this  sew- 
er; it  was  not  within  the  scope  of  its  corpo- 
rate  power;  ite  act  in  so  doing  was  ultra 
vires,  and  it  is  not  responsible  in  this  action 
for  damage  caused  thereby  or  resulting 
therefrom. 

Tiedeman,  Mun.  Corp.  8  338,  p.  636;  Dill. 
Mun.  Corp.  4th  ed.  §§  89,  168,  968,  970;  Al- 
bany V.  Cunliff,  2  N.  Y.  165;  Smith  v.  Roch- 
ester, 76  N.  Y.  506. 

Messrs.  Wright  ft  Cvaliinc  for  re- 
spondent : 

The  defendant,  or  ite  authorized  official 
representetives,  was  guilty  of  gross  and  cul- 
pable negligence  in  the  matters  complained 
of  in  reference  to  the  premises,  which  were 
the  home  of  the  intestate,  by  reason  of  which 
her  home  was  made  unwholesome  and  dan- 
gerous to  human  life. 

While  a  municipality  is  under  no  duty  to 
a  private  person  to  furnish  facilities  for  sew- 
erage, unless  the  necessity  for  it  arises  from 
its  own  act,  yet  the  exercise  by  it  of  discre- 
tionary power,  which  resulte  in  a  direct  in- 
jury which  is  liable  to  be  repeated  and  con- 
tinuous, and  which  is  remediable  by  a 
change  of  plan  or  the  adoption  of  prudential 
measures,  renders  the  corporation  liable  for 
such  damages  as  occur  in  consequence  of  the 
original  cause,  alter  notice,  and  omission  to 
adopt  such  remedial  measures  as  experience 
has  shown  to  be  necessary  and  proper. 

Seifert  v.  Brooklyn,  101  N.  Y.  136,  54  Am. 
Rep.  064,  4  X.  E.  321 ;  Rochester  White  Lead 
Co.  V.  Rochester,  3  N.  Y.  463,  53  Am.  Dec. 
316;  Byrnes  v.  Cohoes,  67  N.  Y.  204;  Hardy 
V.  Brooklyn,  90  N.  Y.  435,  43  Am.  Rep.  182. 

The  injury  having  been  occasioned  by  the 
defendant's  act  in  using  the  old  drain  as  an 
outlet  for  sewers  built  subsequently  and 
connected  with  it,  and  by  continuing  so  to 
use  the  drain  after  notice  that  injury  was 
resulting  from  such  use,  and  an  available 
remedy  being  at  hand,  which  it  delayed  ap- 
plying until  1893,  the  position  that  the  old 
drain,  which  was  so  being  used,  was  upon 
lands  upon  which  defendant  had  no  right  to 
enter,  is  wholly  fallacious  and  untenable  as 
a  defense  to  the  negligence  complained  of. 

Thomas  v.  Uenges,  131  N.  Y.  453,  30  N.  E. 
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238;  Seifert  v.  Brooklyn,  101  N.  Y.  136,  54 
Am.  Rep.  664,  4  N.  E.  321 ;  Hardy  y.  Brook- 
lyn, QON,  Y.  435,  43  Am.  Rep.  182;  Noonan 
V.  Albany,  79  N.  Y.  470,  35  Am.  Rep.  540; 
Munk  V.  Watertown,  67  Hun,  261;  Dill. 
Mun.  Corp.  §  1046. 

The  question  as  to  whether  the  intestate 
was  free  from  contributory  negligence  was 
a  question  for  the  jury  under  the  facts  and 
circumstances  of  this  case. 

Spaulding  v.  Jarvia,  32  Hun,  621 ;  Munroe 
y.  Third  Ave,  R.  Co.  18  Jones  Sc  8.  114; 
Oreany  v.  Long  Island  R.  Co,  18  N.  Y.  Week. 
Dig.  463,  Affirmed  in  101  N.  Y.  419,  5  N.  E. 
425;  Mayo  y.  Boston  d  M,  R,  Co,  104  Mass. 
137;  Campbell  v.  Netc  York  C.  d  H.  R,  R, 
Co.  121  N.  Y.  669.  24  N.  E.  1094,  19  N.  Y.  S. 
R.  659,  3  N.  Y.  Supp.  694 ;  Near  y.  Delavoare 
d  H,  Canal  Co.  32  Uun,  557. 

O'Brien,  J.,  deliyered  the  opinion  of  the 
court: 

The  plaintiff  seeks  in  this  action  to  recoy- 
er  the  damages  resulting  from  the  death  of 
her  daughter,  a  young  girl,  about  twenty- 
two  years  old  at  the  time  of  her  death,  in  the 
month  of  May,  1892.  She  died  from  a  dis- 
ease which  one  of  the  physicians  described  as 
catarrhal  pneumonia,  caused  or  aggravated 
by  the  unwholesome  atmosphere  of  the  house 
where  she  lived  with  her  mother.  It  is  al- 
leged that  in  conscauence  of  offensive  air 
and  dampness  in  the  house,  caused  by  sewage 
entering  the  cellar  from  the  drains  and  sew- 
ers constructed  by  the  defendant,  the  de- 
ceased contracted  the  disease  from  which  she 
died,  or  that  it  was  so  aggravated  from  these 
causes  that  death  resulteid.  The  facts  have 
already  been  stated,  and  they  need  not  be  re- 
peated here.  They  show  that  in  November, 
1881,  the  plaintiff  purchased  and  went  into 
possession  of  a  frame  dwelling  house  in  Au- 
burn with  her  family,  including  this  daugh- 
ter, then  about  eleven  years  old.  The  lot  on 
which  the  house  stood  was  about  4  rods  wide 
and  10  deep.  At  that  time,  and  for  many 
years  before,  there  had  been,  about  6  feet 
under  the  surface  of  the  soil  of  the  lot,  what 
is  called  a  "stone  drain"  or  "dry  stone  sew- 
er," connected  with  the  general  drainage  sys- 
tem of  the  city.  This  drain  had  been  built 
across  the  private  lot  by  the  city,  and,  it  is 
claimed,  without  having  acquired  any  right 
from  the  owner,  though  it  appears  he  con- 
tributed to  the  expense  by  payment  of  an  as- 
sessment on  the  property,  and  made  a  con- 
nection into  it  from  the  cellar  of  the  house 
by  means  of  a  tile  drain.  This  was  the  situ- 
ation when  the  plaintiff  purchased  the  house 
and  moved  into  it.  Subsequently  the  city 
greatly  enlarged  the  drainage  area  which 
was  originally  intended  to  be  drained  by  this 
sewer,  and  by  this  action,  as  well  as  by  neg- 
lect to  change  or  enlarge  the  sewer,  the  city 
sewerage  was  forced  into  the  cellar,  which 
produced  the  unhealthy  condition  of  the 
house  described. 

We  must  assume,  in  the  present  condition 
of  the  record,  that  the  death  of  the  plain- 
tiff's daughter  is  traceable  to  the  neglect  of 
the  defendant  in  failing  to  correct  the  cans- 
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es  which  rendered  the  plaintiff's  house  un- 
wholesome. The  question  will  then  arise 
whether  that  is  a  sufficient  legal  basis  for  the 
statutory  action  for  damages  resulting  from 
the  death:  and,  further,  whether  such  neg- 
lect to  observe  sanitary  rules  can  be  said  in 
such  cases  to  be  the  natural  and  proximate 
cause  of  death,  within  the  meaning  of  the 
rule  of  liability  for  negligence. 

The  right  of  the  plaintiff  to  maintain  this 
action  depends  upon  the  right  of  the  de- 
ceased herself  to  maintain  it  had  she  sur- 
vived the  sickness  resulting  in  her  death,  and 
this  suggests  the  inquiry  whether  an  individ- 
ual who  has  suffered  from  disease,  superin- 
duced by  the  neglect  of  the  authorities  of  a 
city  or  village  to  observe  sanitary  laws  in 
the  construction  or  maintenance  of  a  system 
of  sewerage,  can  recover  damages  for  the  in- 
jury from  the  municipality.  If  one  member 
of  a  family  can,  so  can  every  member ;  and  if 
one  family  may,  so  may  every  family,  and 
every  person  who  can  give  proof  enough  to 
carry  the  case  to  the  jury.  It  matters  not 
what  the  disease  may  be  or  the  cause,  so  long 
as  it  may  be  traced  by  proof  to  some  act  or 
neglect  on  the  part  of  the  municipal  authori- 
ties. There  are  few  communities  where 
places  or  conditions  may  not  be  found  that 
generate  disease,  and.  if  the  municipality 
may  be  charged  with  the  results  traceable  to 
these  conditions,  it  is  indeed  subject  to  a  lia- 
bility more  serious  and  far-reaching  than  has 
heretofore  been  recognized. 

The  progress  made  in  recent  times  in  san- 
itary science  has,  doubtless,  done  much  to 
stimulate  and  develop  this  idea.  It  is  com- 
paratively easy  for  the  mind  to  reach  the 
conclusion  tliat  the  remedies  of  the  law 
i^hould  always  keep  pace  with  modem  pro- 
gress in  everything  that  concerns  the  wel- 
fare of  the  individual,  and,  in  a  certain  sense, 
that  notion  may  be  quite  correct.  But  ad- 
vances in  that  direction,  when  deemed  neces- 
sary or  healthful,  must  be  the  work  of  legis- 
lation; since  the  courts  can  only  apply  to 
new  conditions  old  and  settled  principles,  and 
in  this  process  of  development  a  point  is  soon 
reached  where  the  power  of  the  court  ends 
and  the  duty  of  the  legislator  begins.  There 
is  no  statute  that  I  am  aware  of  that  would 
authorize  an  action  against  the  defendant  by 
the  deceased  on  the  facts  disclosed  by  this 
record,  had  she  lived.  If  an  individual  in- 
jured by  disease  produced  by  the  acts  or  neg- 
lect of  a  city,  such  as  are  stated  in  the  com- 
plaint, can  recover  damages  at  all,  it  must 
be  upon  some  principle  of  the  common  law: 
and,  had  it  been  suggested  half  a  century 
ago  that  such  a  principle  existed,  the  asser- 
tion would  have  been  received  with  some 
surprie>e.  In  the  form  in  which  this  case 
comes  here,  there  is  ample  room  to  urge  in 
argument  elements  of  individual  hardship 
well  calculated  to  disturb  the  mind  and  di- 
vert it  from  the  questions  of  law  that  under- 
lie the  action.  On  the  principle  that  there 
cau  be  no  wrong  without  a  remedy,  courts 
are  sometimes  astute  to  discover  grounds  for 
relief  in  cases  of  this  character,  that,  when 
applied  as  general  principles  to  like  cases» 
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are  found  to  be  exceedingly  inconvenient,  if 
not  untenable,  and  bence,  very  frequently, 
have  to  be  distinguished,  modified,  or  entire- 
ly abandoned.     The  principle  upon  which  the 
judgment  in  this  case  rests  is  that  an  indi- 
vidual who  has  suffered  from  disease,  caused 
by  the  neglect  of  a  city  to  observe  sanitary 
laws  with  reference  to  its  sewer  system,  may 
recover  danmges  from  the  city.     This  princi- 
ple, if  sanctioned  and  applied  generally  to 
all  cases  coming  witliin  its  scope,  cannot  fail 
to  produce  evils  much  more  intolerable  than 
any  that  can  possibly  arise  from  such  acts  of 
omission  or  commission  as  thd  plaintiff  states 
as  the  basis  of  this  action.     It  must  neces- 
sarily become  the  prolific  parent  of  a  vast 
mass  of  litigation  which  the  municipality 
can  respond  to  only  by  taxation,   imposed 
alike  upon  the  innocent  and  the  guilty.     The 
arguments  to  sustain  such  a  principle  are 
evidently  based  upon  a  misconception  of  the 
relations  that  exist  between  the  individual 
and  the  city.     The  latter  is  but  a  creature  of 
the  state,  engaged  in  exercising  some  of  the 
functions  of  government  in  a  limited  locali- 
ty, not  for  any  private  purpose,  but  .solely 
for   the  public   good.     It   is    unfortunately 
true  that  governments,  both  general  and  lo- 
cal, have  in  all  ages  of  the  world  inflicted  up- 
on the  communities  whose  interests  they  had 
in  charge  the  most  grievous  wrongs  and  ca- 
lamities.    Wars,  pestilence,  and  famines  in- 
numerable, besides   almost  every  other  evil 
that  has  alTlicted  mankind,  may  be  traced  di- 
rectly to  the  neglect  or  wrongdoing  of  per- 
sons exercising  public  authority,  but  no  sys- 
tem of  jurisprudence  has  yet  recognized  the 
right  of  the  individual  injured  by  such  acts 
or  neglect  to  compensation  in  damages  from 
the  government  in  consequence  of  such  neg- 
lect or  wrongdoing.     A  municipal  corpora- 
tion is  nothing  more  than  an  instrumentality 
of  the  state  for  the  purpose  of  local  govem- 
inent,  exercising  delegated  powers,  which  the 
state  itself  can  exercise  and  may  withdraw 
at  pleasure.     It  is  difficult  to  perceive  bow 
the  body  politic  and  corporate  which  we  call 
a  city  can  be  liable  to  an  individual  for  such 
nets  or  neglect  as  the  record  discloses  as  the 
foundation  of  this  action,  unless  the  state 
itc«lf  would  bo  linble.  in  the  exercise  of  tho 
same  powers,  for  the  acts  or  neglect  of  its 
o/hcers    of    the   same   character.     Tho  state 
may  resume  the  powers  dele|s:ated,  and  could 
it  then  be  said  that  it  would  be  liable  to  an 
individual  who  had  suffered  from  disease  in 
consequence  of  neglect  to  enact  or  observe 
sanitary  rules?     The  remedy  for  most  of  the 
evils  incident  to  the  exercise  of  governmental 
power,  whether  in  the  state  itself  or  in  lo- 
calities,   is   to   change    the   administration. 
Tlie  law  in  most  cases  must  proceed  upon  the 
principle  that  it  is  wiser  and  better  for  the 
members  of  a  political  community,  general 
or  local,  to  endure  some  of  the  evils  that  they 
have,  rather  than  fly  to  remedies  such  as  are 
invoked  in  this  case,  that  are  certain  in  tho 
end   to  bankrupt  the  treasury  and  involve 
them  in  endless  strife  and  litigation. 

I  cannot  perceive  that  the  plaintiff's  case 
is  helped  in  the  least  by  the  fact  that  the 
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sewer  was  originally  constructed  across  the 
lot  on  private  property,  without  right  or  au- 
thority. Indeed,  that  fact,  if  important  at 
all,  tends  to  show  that  she  acquiesced  in  the 
situation,  since,  if  it  be  true  that  the  sewer 
was  built  on  the  land  without  right,  she 
could  have  enjoined  its  use  by  the  city  or 
closed  it  entirely.  The  probability  is  that 
het  grantor,  who  contributed  to  the  expense 
of  constructing  it,  in  some  way  promoted  the 
action  of  the  city  in  order  to  secure  drainage 
for  his  cellar,  and  the  plaintiff,  by  her  pur- 
chase and  occupation  of  the  house  aer  she 
found  it,  succeeded  to  this  situation.  Sear- 
ing V.  Saratoga  Springa,  39  Hun,  307.  It  is 
doubtless  true  that  a  city  may  not  conduct 
sewage  into  the  house  or  upon  the  premisee 
of  an  individual,  and,  if  it  does,  is  responsi- 
ble to  him  in  damages  for  the  trespass  or  the 
nuisance.  But  that  is  an  injury  to  property » 
for  which  tlie  owner  alone  may  demand  re- 
dress; and  since  in  this  case  the  deceased 
was  not  the  OMner  or  in  possession  of  the 
house,  but  merely  a  member  of  her  mother'* 
family,  she  had  no  right  of  action  for  the 
trespass.  Kavanagh  v.  Barber j  131  N.  Y. 
211,  15  L.  R.  A.  689,  30  N.  E.  235.  For  the 
person.il  suffering  incident  to  sickness  caused 
by  the  defendant's  neglect  of  sanitary  pre- 
cautions to  guard  against  disease  she  would 
have  no  remedy  except  such  as  was  common 
to  every  other  member  of  the  conununity  who 
was  similarly  afflicted.  In  the  construction 
and  maintenance  of  a  sewer  or  drainage  sys- 
tem, a  municipal  corporation  exercises  a  part 
of  the  governmental  powers  of  the  state  for 
the  custonsary  local  convenience  and  benefit 
of  all  the  people,  and  in  the  exercise  of  these 
discretionary  functions  the  municipality 
cannot  be  required  to  respond  in  damages  to 
individuals  for  injury  to  health,  resulting 
either  from  omissions  to  act,  or  the  mode  of 
exercising  the  power  conferred  on  it  for  pub- 
lic purposes,  to  be  used  at  discretion  for  the 
public  good.  I  have  attempted  to  state  some 
of  the  reasons  that  underlie  this  principle, 
and  their  application  to  this  case,  with  the 
evil  results  that  must  follow  any  departure 
from  it. 

The  principle  is  sanctioned  by  the  highest 
authority  in  this  and  other  jurisdictions. 
Where  a  fire  insurance  company  was  com- 
pelled to  pay  a  loss  for  property  destroyed  by 
fire  which  it  had  insured,  and  it  sued  the  vil- 
lage where  the  property  was  to  recover  the 
damages  resulting  from  the  wrongful  and 
negligent  acts  of  the  corporation  in  omitting 
to  keep  its  waterworks  and  fire  appliances  in 
pioper  condition,  and  to  employ  competent 
men  to  manage  the  same,  this  court  held  that 
the  grant  of  power  to  the  village  to  do  all 
these  things  was  made  in  its  public,  munici- 
pal, or  political  capacity,  and  that  it  could 
not  be  held  liable  to  respond  in  damages  for 
any  nonuser  or  misuser  of  such  powers. 
Springfield  F.  d  M.  Ina.  Co,  v.  Kcesevillef  148 
N.  Y.  40,  30  L.  R.  A.  flfiO,  42  N.  E.  405.  The 
principles  so  well  stated  in  the  opinion  in 
that  case  apply  with  full  force  to  the  one  at 
bar.  The  obligation  of  a  municipality  to  ob- 
serve ainitarv  precautions  against  disease  in 
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the  construction  or  maintenance  of  a  sewer 
system  cannot  be  greater  or  different  from 
the  obligation  or  duty  to  provide  safeguards 
against  the  calamity  of  nre.  Where  a  pri- 
vate party  sued  a  city  for  damages  arising 
from  the  creation  of  a  nuisance  by  the  city 
upon  his  premises  in  constructing  a  sewer 
system  with  so  narrow  an  outlet  that  the 
sewage  was  set  back  into  the  plaintiff's  cel- 
lar through  a  drain  which  he  had  construct- 
ed by  permission  of  the  city  to  connect  with 
the  sewer,  it  was  held  that  the  action  could 
not  be  maintained.  Buckley  v.  New  Bed- 
ford, 155  Mass.  G4,  29  N.  £.  201.  There  the 
plaintiff  sought  only  to  recover  for  the  dam- 
age to  the  realty,  and  not  for  any  injury  to 
health ;  and  hence  the  principles  upon  which 
the  decision  proceeded  apply  with  the  greater 
force  to  the  present  controversy.  Where  an 
insane  person  was  injured  in  an  institution 
maintained  by  the  county  for  the  care  of  the 
insane,  through  the  alleged  negligence  of 
some  of  the  officers  and  servants  of  the  coun- 
ty in  charge,  it  was  held  that  the  county  was 
not  liable  upon  the  principle  which  exempts 
municipal  corporations  from  liability  for 
nefflect  in  the  nonuser  and  misuser  of  powers 
delegated  by  the  sovereign  power  for  the  pub- 
lic ^nefit.  Hughes  v.  Monroe  County,  147 
N.  Y.  49,  39  L.  B.  A.  33;  41  N.  E.  407. 

A  more  diligent  examination  would  doubt- 
less discover  numerous  other  cases  that 
would  furnish  a  complete  answer  to  the 
plaintiff's  contention,  which,  it  must  always 
be  remembered,  is  that  a  city  is  liable  in 
damages  to  an  individual  injured,  or  suffer- 
ing loss  or  damage  by  disease  caused  by  the 
neglect  of  the  city  authorities  to  observe 
proper  sanitary  precautions  in  the  construc- 
tion or  maintenance  of  its  sewer  system, 
since  that  is  the  only  ground  upon  which 
the  deceased  could  rely  had  she  survived  and 
brought  the  8.ction  herself. 

A  municipality,  like  an  individual,  is  re- 
sponsible for  wrongdoing  resulting  in  injury 
to  property,  when  the  owner  asserts  such  a 
claim,  and  to  the  public  for  personal  injuries 
chargeable  to  neglect  in  the  exercise  of  its 
powers  and  duties  over  streets  and  the  like, 
but  in  the  latter  cases  the  liability  rests  up- 
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on  some  positive  duty  enjoined.  It  ii 
bound  to  use  reasonable  care  to  the  end  that 
highways  may  be  safe,  but  no  positive  duty 
rests  upon  it  to  construct  or  maintain  a  sys- 
tem of  sewers  for  the  protection  of  health. 
It  may  have  extensive  powers  in  that  respect, 
but  their  exercise  rests  largely  in  the  discre- 
tion of  the  authorities,  and  for  an  omission 
to  act  at  all,  or  for  some  action  that  may 
appear  to  be  unwise,  or  even  negligent,  where 
there  is  no  actual  invasion  of  property 
rights,  but  merely  a  failure  to  accomplish 
the  desired  end  in  the  promotion  or  protec- 
tion of  health,  {he  individual  has  no  right 
of  action. 

Whether,  under  any  circumstances,  death 
from  disease  can  be  held  to  be  the  natural  or 
proximate  result  of  such  wrong  or  neglect  as 
the  defendant  is  charged  with  in  this  case  is 
a  question  not  argued.  It  has  been  held 
that  damages  for  injury  to  health  and  busi- 
ness resulting  from  a  defective  sewer  may 
be  included  in  an  action  by  the  owner  of  a 
house  against  a  city,  negligently  causing 
leakage  from  a  sewer  to  enter  the  cellar.  Al- 
len V.  Boston,  159  Mass.  324,  34  N.  E.  519. 
But  the  plaintiff  does  not  bring  this  action 
in  her  right  as  owner,  but  as  the  personal 
representative  of  her  deceased  daughter,  to 
recover  the  damages  to  the  estate  of  the  de- 
ceased under  the  statute.  She  can  therefore 
assert  no  right  that  the  deceased  herself 
could  not  have  asserted  had  she  lived.  The 
statute  which  permits  actions  for  damages 
by  reason  of  death  caused  by  the  wrongful 
act,  neglect,  or  default  of  another  has  no  ap- 
plication to  an  action  against  a  city  by  the 
representatives  of  one  who  died  from  disease 
superinduced  by  the  neglect  of  sanitary  pre- 
cautions on  the  part  of  the  public  authori- 
ties in  the  construction  or  maintenance  of  a 
sewer  system. 

The  order  of  the  Appellate  Division  should 
he  re^iersed,  aiid  that  entered  upon  the  de- 
cision at  the  trial  affirmed,  and  the  defend- 
ant should  have  judgment  on  the  verdict, 
with  costs. 

All  concur,  except  Gray  and  Bartlett, 

J  J.,  dissenting. 
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V, 

Robert  W.  FIELDING,  Appt. 

(168  N.  T.  542.) 

^  Harsh  and  unjust  statements  of  tbe 
district  attorney,  not  founded  upon 
e-rldenee»  but  resting  wholly  upon  his 
unsupported  declarations  persisted  in  after 
repeated  objections,  and  his  right  to  make 
them  sustained  by  tbe  court,  together  with 
threats  of  popular  deiianclatlon  and  an  at- 
tempt to  frighten  the  Jury  by  declaring  that 
they  would  commit  the  unpardonable  sin  If 
they  found  for  the  defendant,  will  constitute 
cause  for  reversal  of  the  conviction. 

"a.  An  attorney  xvtko  has  persisted  In 
his  efforts  to  protect  his  elient  against 
improper  statements  of .  the  prosecuting  at- 
torney until  the  court  has  held  that  he  is 


out  of  order  Is  not  obliged  to  run  the  risk 
of  punishment  for  contempt  by  continuing  to 
object,  but  his  objections  will  be  applied  to  all 
that  is  subsequently  said  by  the  district  at- 
torney. 
3.  The  mere  f^eneral  Instruction  to  the 
Jury  that  they  are  not  to  consider  any 
facts  but  those  which  have  been  proved  by 
the  witnesses  or  the  exhibits  is  not  sufficient 
to  cure  inHammatory  appeals  to  passion  and 
prejudice  against  the  accused  in  a  criminal 
case,  and  threats  to  the  Jury  of  popular  de- 
nunciation. 

(Haight,  Gray,  and  O'Brien,  J  J,,  diaaeni,) 

(April  18,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  affirming  a  judg- 


l^'OTE. — Reversal  of  conviction  because  of  un- 
fair or  irrelevant  argument  or  Btatcmenta  of 
facta  hy  prosecuting  attorney^ 

I.  Improper  argumenta  or  atatementa  aa  a 

ground  for  appeal, 
II.  yeceastty  of  objection,  and  when  made, 

III.  ^yhat  relief  muat  be  asked  for, 

IV.  Vcceaaity  of  ruling  and  exception, 
V.  Necessity  of  perpetuation  in  the  record. 

\l.  Effect  of  withdrawal  or  direction  to  dis- 
regard. 

a.  Generally. 

b.  Dy  prosecuting  attorney, 

c.  By  the  court. 
VII.  Must  be  prefudieial. 

VlII.  The  degree  of  impropriety  warranting  a 
reversal, 

a.  The  general  principle. 

b.  Denunciation  and  abuse  of    the    de- 

fendant. 

c.  Attack  on  defendant's  witnesses* 

d.  Attack  on  counsel. 

e.  Uisstatement  of  the  facts. 
t.   Statement  of  facts  not  proved. 

1.  In  opening  address. 

2.  In  closing  argument. 
8.  In  embellishment  or  illustration 

of,  argument. 
«.  Comments  on  excluded  evidence. 
h.  Misstatements  of  the  law. 
i.  Reference  to  previous  conviction  or 

other  crimes. 
J.  Comments  on  personal  appearance  of 

the  defendant. 
k.  Comments  on  abaenoe   of    witnesses 

and  what  they  would  testify  to. 
I.  Comments  an  character  and  failure  to 
prove  character. 
m.  Expreaaion  af  peraonal  opinion  ^  to 
guilt. 
•        n.  Appeals    to    paaaion,  prejudice,  and 
public  opinion. 
o.  Commenta  on  coat  of  trial,  right  to 
appeiU,  puniahment,  etc. 
TX.  Improper    language    prompted    by   atate- 
menta of  the  defenae, 
X.  Effect  of  verdict  which  ia  clearly  right, 

V.  Improper    argumenta    or    atatementa    aa    a 
ground  for  appeal. 

As  a  general  rule  the  interference  of  the  trial 
Justice  with  reference  to  statements  made  by 
the  prosecuting  attorney  in  argument  or  other- 
wise Is  a  matter  of  discretion,  the  exercise  of 
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which  is  not  subject  to  exception.  Brady  v. 
United  States.  1  App.  D.  C.  246 :  Dollar  v.  State, 
00  Ala.  237,  13  So.  575 ;  Ford  v.  State,  34  Ark. 
040;  Inman  v.  State,  72  Ga.  260;  Combs  v. 
State,  75  Ind.  221 ;  People  v.  Van  Zile,  73  Hun, 
534.  26  N.  T.  Supp.  390 ;  State  v.  Surles,  117  N. 
C.  720.  23  S.  E.  324  ;  Jenkins  v.  State,  85  Fla. 
737.  18  So.  182 ;  State  ▼.  Turner,  36  S.  C.  534, 
15  S.  E.  602. 

But  while  comments  and  arguments  of  counsel 
during  a  trial  are  within  the  discretion  of  the 
presiding  Judge,  it  is  a  Judicial  discretion,  and 
If  Improperly  used  to  the  injury  of  either  party 
it  may  be  revised  and  controlled  on  appeal. 
Ferguson  v.  State,  49  Ind.  33. 

And  whenever  an  unwarranted  abuse  of  the 
privilege  of  counsel  occurs,  it  becomes  the  im- 
perative duty  of  the  Judge  to  restrain  and  re* 
buke  him,  and,  by  positive  and  explicit  instruc- 
tion, disabuse,  as  far  as  possible,  the  minds  of 
the  Jury  of  any  prejudicial  impression,  and  If, 
on  objection  being  made,  he  fails  to  do  so,  such 
failure  will  work  a  reversal  of  the  Judgment,  if 
injustice  to  the  accused  is  the  probable  result. 
Childress  v.  State.  80  Ala.  77,  6  So.  776 ;  Mar- 
tin V.  State.  63  Miss.  505,  56  Am.  Rep.  812. 

The  trial  court  Itself  Is  bound  to  see  and  pro- 
vide affirmatively  that  no  Injustice  Is  done  to 
a  person  accused  of  crime  on  trial  therefor,  by 
the  improper  course  of  the  prosecutor ;  and 
when  such  improper  conduct  is  carried  so  far 
that  the  right  to  a  fair  trial  Is  infringed,  the 
court,  on  appeal,  is  bound  to  correct  the  wrong. 
People  V.  Montague.  71  Mich.  447.  30  N.  W.  585. 

And  nothing  short  of  prompt  disapprobation 
by  the  court  of  Improper  remarks  by  the  prose- 
cuting attorney  In  the  heat  of  a  trial,  and  clear 
satisfaction  that  the  injustice  thereby  done  has 
been  remedied,  can  rescue  a  case  from  error  on 
appeal,  or  from  a  new  trial  on  motion  of  the 
party  against  whom  it  was  committed.  Scott 
V.  State,  110  Ala.  48,  20  So.  468. 

And  any  failure  of  counsel  for  the  state  In  a 
criminal  prosecution  to  keep  within  the  limits 
of  fair  and  temperate  discussion,  and  within  the 
range  of  the  evidence  in  the  case,  entitles  the 
adverse  party  to  an  exception  which  is  as  potent 
to  upset  a  verdict  as  any  other  error  committed 
during  the  trial.     State  v.  Hannett,  54  Vt.  83. 

The  general  rule  is  that  improper  statement! 
and  conduct  upon  the  part  of  the  district  at- 
torney in  a  criminal  prosecution  warrants  a  re- 
versal of  a  conviction  therein,  and  the  awarding 
of  a  new  trial,  where  it  can  be  seen  that  thej 
41 
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*  ment  of  a  Trial  Term  for  Kings  County  con- 
victing defendant  of  conniving  at  the  audit- 
ing of  a  false  bill  against  the  city  of  Brook- 
lyn.   Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Charles  J.  Patterson,  for  appel- 
lant: 

It  was  error  for  the  court  to  permit  the 
district  attorney  to  go  outside  of  the  evi- 
dence in  the  case,  and  make  statements  of 
facts  which  were  not  proved,  and  upon  those 
statements  to  make  fervid  and  inflammatory 
appeals  to  the  jury  to  convict  the  defendant 
for  irrelevant  and  improper  reasons. 

Halpem  v.  Nassau  Electric  H.  Co.  16  App. 
Div.  90,  46  N.  Y.  Supp.  134;  Williama  v. 
Brooklyn  Elev.  R,  Co.  126  N.  Y.  96,  26  N. 
E.  1048;  Koclges  v.  Ouardian  L.  Ins. 
Co.  57  N.  Y.  638 ;  AIcKeever  v.  Weyer,  1 1  N. 
Y.  Week.  Dig.  258 ;  Martin  v.  State,  63  Miss. 


505,  56  Am.  Rep.  814,  note;  McConnell  v. 
State,  22  Tex.  App.  354,  58  Am.  Rep.  648» 
note. 

Mr.  Hiram  R.  Steele  for  respondent. 

Vann,  J.,  delivered  the  opinion  of  the>. 
court: 

We  think  that  the  record  before  us  is  free- 
from  reversible  error,  except  as  to  a-  single- 
question,  which  is  raised  by  the  following  ex- 
tract from  the  appeal  book,  transcribea  lit^ 
erally,  so  that  it  may  speak  for  itself: 

The  district  attorney,  in  summing  up, 
said:  Defendant  changed  his  style  of  living- 
from  a  frame  house'  oxr  Prospect  avenue  to- 
a  palatial  residence  on  Eighth  avenue,  which 
every  man  knows  cannot  be  maintained  ii^ 
the  style  of  that  neighborhood  for  less  than- 
$10,000  a  year.     (Objected  to.^ 


might  have  been  the  means  of  procuring  a  ver- 
dict of  guilty.  Heller  v.  People,  22  Colo.  11.  43 
Pac.  124  ;  Ragglo  v.  People.  135  111.  538.  26  N. 
E.  377  ;  Turner  v.  State.  4  I-^a,  206 ;  Crawford 
T.  State.  15  Tex.  App.  501 ;  Cavanah  v.  State.  66 
Miss.  290 :  Gawn  v.  State,  13  Ohio  C.  C.  116. 

Unless  such  misconduct  Is  sufficiently  counter- 
acted by  the  trial  coitrt.  Lewis  v.  State,  137 
Ind.  344,  86  N.  E.  1110. 

And  Improper  statements  made  by  the  county 
attorney  In  his  closing  argument  to  the  Jury, 
calculated  to  prejudice  them  against  the  ac- 
cused, are  a  ground  for  reversal  where  the  case 
was  a  cloee  one  and  the  state  relied  far  convic- 
tion upon  circumstantial  evidence  alone,  and  In 
view  of  tbe  strength  of  the  testimony  such  state- 
ments might  have  determined  the  verdict.  State 
V.  Shelton,  6  Kan.  App.  662,  49  Pac.  702 ;  State 
V,  Moore,  32  Or.  65,  48  Pac.  468. 

And  Ind.  Uev.  Stat.  1881,  I  658,  providing 
that  a  cause  shall  not  be  reversed  in  whole  or  in 
part  when  It  shall  appear  that  the  merits  of 
the  case  have  been  fairly  tried  and  determined 
In  the  court  below,  cannot  be  used  to  uphold  a 
Judgment  attacked  upon  the  ground  of  improper 
statements  by  counsel  in  argument,  wtere  the 
court  on  appeal  cannot  say  that  the  Jury  trying 
the  cause  was  not  Influenced  by  the  statements 
of  counsel  and  the  action  of  the  court.  Magnu- 
8on  V.  State  ea  rel.  Jarrett,  13  Ind.  App.  303,  41 
N.  E.  545. 

So,  in  State  v.  Underwood,  77  N.  C.  502,  It 
was  said  that  the  court  has  in  some  cases  or- 
dered a  new  trial  on  account  of  abuse  of  priv- 
ilege by  counsel,  and  will  always  do  so  when  it 
seems  probable  that  the  defendant  has  been 
prejudiced  thereby. 

And  in  Vaughan  v.  State,  58  Ark.  353,  24  S. 
W.  885,  It  was  said  that  whenever  it  appears  to 
the  court  that  any  prejudice  has  most  likely  re- 
sulted from  improper  and  unwarranted  state- 
ments of  the  prosecuting  attorney  it  will  not 
hesitate  to  reverse  a  conviction  on  that  ground. 

And  in. House  v.  State,  9  Tex.  App.  567,  it 
was  said  that  the  state  will  not  tolerate  the 
use  of  any  unfair  means  or  argument,  or  urging 
of  matters  outside  of  the  evidence  to  secure  the 
conviction  of  persons  charged  with  crime.  But 
the  reversal  in  the  case  seems  to  have  been 
based  on  the  failure  of  the  evidence  to  prove  the 
charge. 

And  in  Territory  v.  Chamberlain,  8  N.  M.  538, 

45  Pac.  1118.  language  used  by  the  district  at- 
torney in  argument  was  held  to  be  proper,  but 
It  was  said,  had  there  been  any  suggestion  in  the 
remarks  tending  to  influence  tbe  Jury  to  find  a 
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verdict  against  the  defendant,  the  court  woulA 
unhesitatingly  have  reversed  the  Judgment. 

And  In  People  v.  Lange.  90  Bilcb.  454,  51  N. 
W.  534,  it  was  said  that  It  Is  the  duty  of  triaV 
courts  to  keep  attorneys.  In  a  criminal  case,  botl> 
for  the  people  and  respondent,  within  the  bound- 
aries of  legitimate  argument,  and  to  promptly- 
check  either  when  they  exceed  it. 

Courts  of  last  resort,  however,  will  interfere 
by  granting  a  new  trial  only  where  the  prosecut- 
ing attorney  so  clearly  departed  from  the 
evidence  and  the  line  of  legitimate  argument 
that  any  reasonable  person  would  ccHiciude  that 
the  Jury  were  prejudiced  by  it.  People  v.  Qon- 
ley.  106  Mich.  424,  64  N.  W.  325. 

And  in  State  v.  Duck,  35  La.  Ann.  764,  It  wa» 
said  that  the  supreme  court  on  appeal  cannot, 
and  will  not,  interfere  with  the  district  Jodge» 
in  the  manner  of  controlling  their  courts  or  en- 
forcing rules  of  propriety  or  decorum  on  the  of- 
ficers of  the  court. 

And  this  rule  was  reiterated  In  State  t.  An> 
derson,  45  La.  Ann.  654, 12  So.  737,  and  State  v. 
Chevis,  48  La.  Ann.  575,  19  So.  657. 

And  in  Com.  v.  Nicely,  130  Pa.  261,  IS  Atl. 
737,  it  was  said  that  the  court  was  not  aware- 
of  any  way  by  which  the  speeches  of  counsel 
could  legally  be  placed  on  the  record,  and  that  it 
did  not  see  how  the  Judgment  of  the  court  conic* 
be  reversed  by  reason  of  their  remarks. 

But  it  will  be  seen,  by  refq,rence  to  other  Lou- 
isiana and  Pennsylvania  cases  set  forth  below, 
that  appeals  have  been  allowed  on  this  ground 
Ln  both  states ;  and  it  is  thought  that  the  gen- 
eral rules  above  stated  prevail  in  those  states,  a» 
well  as  elsewhere. 

This  note  is  confined  to  the  question  of  the 
right  to  reverse  for  improper  statements  of  the 
prosecuting  attorney.  The  general  question  of 
what  conduct  or  language  Is  Improper,  so  as  to 
merit  a  rebuke  by  the  court.  Is  touched  upon 
only  when  the  question  whether  it  would  war- 
rant a  reversal  is  involved. 

II.  Necessity  of  objection,  and  token  made. 

Though  Improper  language  of  counsel  for  the 
state  may  constitute  a  sufficient  ground  for  re- 
versal, it  cannot  be  considered  on  appeal  unless 
the  proper  preliminary  steps  have  been  taken. 

Thus,  it  is  the  duty  of  counsel  for  the~accnsed> 
in  a  criminal  case  to  give  attention  to  tbe  ar- 
gument of  the  prosecuting  attorney,  and.  If  It 
Is  obJecti(»iable,  to  make  objection  at  once,  so 
that  the  words  can  be  taken  down  by  the  of- 
ficial reporter  and  be  made  the  subject  of  a  rul- 
ing by  the  court;  and  If  he  fails  to  do  so,  suctk 
language  cannot  ordinarily  be  reviewed  on  ai>- 
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The  Court:     There  is  no  evidence  of  that. 

By  the  District  Attorney :  I  appeal  to  the 
common  sense  of  the  jury. 

The  Court:  There  is  no  other  comment 
required,  than  the  statement  of  the  fact  that 
there  is  no  evidence  in  the  case  as  to  how 
much  it  cost  to  maintain  an  establishment  on 
Eighth  avenue. 

By  the  District  Attorney:  There  is  no 
evidence,  but  you  will  not  prohibit  their 
using  their  experience,  etc. 

In  further  summing  up,  he  said :  Go  and 
spend  an  hour  in  the  tax  collector's  office  the 
day  after  the  tax  levy  is  confirmed,  and  look 
at  the  long  line —  (Objected  to  by  the  de- 
fendant. ) 

The  Court :  I  do  not  think  this  interrup- 
tion is  called  for. 

By  Defendant's  Counsel:  I  will  take  an 
exception  if  your  honor  will  permit  him  to 
proceed  on  that  line. 


The  Court:  I  will  hear  what  he  says, 
first. 

By  Defendant's  Counsel :  I  ask  to  have  it 
taken  do>vn.  I  ask  you  to  stop  him  at  this 
point,  and  take  an  exception. 

The  Court:  I  cannot  do  both.  I  cannot 
have  it  taken  down  and  have  him  stopped, 
also.    Proceed. 

By  the  District  Attorney :  I  say,  visit  the 
tax  office  on  the  day  after  the  annual  taxes 
are  confirmed,  and  look  at  the  long  line 
that  stretches  out  into  and  down  the  street, 
of  people  that  are  willing  to  stand  there  all 
day  in  order  to  save  a  little  rebate  which 
early  payment  secures.  Those  people  are 
the  victims  of  the  defendant's  fraud. 

By  Defendant's  Counsel :  Does  your  honor 
permit  him  to  proceed  in  this  fashion? 

The  Court:     Yes. 

By  Defendant's  Counsel:  I  will  take  an 
exception. 


peal.  Com.  v.  Weber,  167  Pa.  163.  31  Atl.  481 : 
State  T.  Sorter,  52  Kan.  531,  34  Pac.  1036. 

The  general  rule  is  that  before  the  supreme 
court  can  review  questions  with  relation  to  im- 
proper language  used  by  the  state's  attorney  In 
argument  Id  a  criminal  case,  the  attention  of  the 
trial  court  must  be  challenged  by  proper  objec- 
tion to  the  language,  and  opportunity  given  to 
prevent  or  correct  the  abuse.  People  v.  Lane, 
101  Cal.  513,  36  Pac.  16;  Kllnk  v.  People,  16 
Colo.  467,  27  Pac.  1062:  Torris  v.  People,  10 
Colo.  438.  86  Pac.  153 :  Von  Pollnlta  v.  State, 
92  Ga.  16,  18  S.  E.  301 ;  Dale  v.  State,  88  Oa. 
552,  15  S.  E.  287  ;  Davis  v.  State,  33  Ga.  08 : 
Turner  v.  State,  70  Ga,  760 ;  Ozburn  v.  State,  87 
Ga.  173,  13  S.  E.  247 :  Kearney  v.  State,  101  Ga. 
803.  20  S.  E.  127 ;  Wilson  v.  People,  04  111.  200 : 
Earll  V.  People.  00  III.  123;  Boone  v.  People, 
148  in.  440,  36  N.  E.  00 ;  Scott  v.  People,  141 
111.  105,  30  N.  E.  320 :  Cromer  v.  State,  21  Ind. 
App.  502.  52  N.  E.  230:  State  v.  McCool,  34 
Kan.  613.  0  Pac.  618:  State  v.  Nusbaum,  52 
Kan.  52.  34  Pac.  407  ;  State  v.  Hobgood,  46  La. 
Ann.  855.  15  So.  406 ;  People  v.  Haley,  48  Mich. 
405,  12  N.  W.  671 :  People  v.  Harrison,  03  Mich. 
501,  53  N.  W.  725 :  State  v.  Jefferson,  43  La. 
Ann.  005,  10  So.  100:  Cartwright  v.  State,  71 
Miss.  82.  14  So.  526;  State  v.  Taylor  (Mo.)  22 
8.  W.  806 ;  State  v.  Taylor.  08  Mo.  240,  11  S. 
W,  570;  State  v.  Welsor,  117  Mo.  570,  21  S. 
W.  443  ;  State  v.  Gay,  18  Mont.  51,  44  Pac.  411 ; 
Bohanan  v.  State,  18  Neb.  57,  53  Am.  Rep.  701, 
24  N.  W.  300 :  McLaln  v.  State,  18  Neb.  154,  24 
N.  W.  720 ;  State  v.  McMahon,  17  Nev.  365,  30 
Pac.  1000;  Bradshaw  v.  State,  17  Neb.  147.  22 
N.  W.  361 :  People  v.  Greenwall,  115  N.  Y.  520, 
22  N.  E.  180 :  State  v.  Hatcher,  20  Or.  300.  44 
Pac.  584  ;  State  v.  Hawklna,  18  Or.  476.  23  Pac. 
475  ;  Com.  v.  Smith,  2  Pa.  Super.  Ct.  474  ;  King 
V.  State,  01  Tenn.  617,  20  S.  W.  160 ;  Boscow 
▼.  State,  83  Tex.  Crlm.  Rep.  300.  26  S.  W.  625 ; 
Ricks  V.  State,  10  Tex.  App.  308 :  McKinney  v. 
9tate,  81  Tex.  Crlm.  Rep.  583,  21  S.  W.  683; 
Howard  v.  State,  37  Tex.  Crlm.  Rep.  404,  36  S. 
W.  475 ;  Williams  v.  State,  61  Wis.  281,  21  N. 
W.  56.     And  see  cases  set  forth,  infra,  III. 

And  such  objections  to  improper  argument  or 
statements  by  the  prosecuting  attorney,  to  bring 
them  up  for  review  on  appeal,  should  be  made 
at  the  time  the  impropriety  was  committed. 
WUIingham  v.  State,  21  Fla.  7G1 :  State  v.  Ward, 
SI  Vt.  163.  17  Atl.  483 ;  State  v.  Watson,  63  Me. 
128:  Young  v.  State,  65  Ga.  525:  Kearney  v. 
SUte,  101  Ga.  803.  20  S.  E.  127. 

The  defendant  In  a  criminal  prosecution  will 
not  be  permitted  to  remain  quiet  without  calling 
4-;  i^,  K.  A. 


the  attention  of  the  court  to  it,  and  permit  coun- 
sel for  the  prosecution  to  Indulge  in  Improper 
language  and  go  outside  of  the  record,  and 
afterwards  assign  the  same  for  error;  he  must 
object  at  the  outset,  or  his  objection  will  be 
deemed  to  have  been  waived.  Campbell  v.  Peo- 
ple, 100  III.  565,  50  Am.  Rep.  021 ;  Earll  v.  Peo- 
ple. 00  111.  123. 

And  objections  to  statements  made  by  counsel 
In  argument  to  the  Jury  will  not  prevail  when 
made  for  the  first  time  in  the  appellate  court. 
State  V,  I*oIIard.  14  Mo.  App.  583,  Appx. ;  State 
V.  Watson,  63  Me.  128. 

And  It  is  too  late  to  object  to  remarks  made 
by  the  prosecuting  attorney  in  his  argument  to 
the  Jury,  for  the  first  time  in  a  motion  for  a  new 
trial.  State  v.  Forsythe,  80  Mo.  667 ;  Young  v. 
State,  65  Ga.  528:  Bias  v.  United  States  (Ind. 
Terr.)  53  S.  W.  471 ;  State  v.  Suggs,  80  N.  C. 
527 ;  State  v.  Hobgood,  46  La.  Ann.  855,  15  So. 
406. 

And  the  fact  that  Improper  conduct  of  the 
prosecuting  attorney  in  using  Improper  language 
and  going  outside  the  record  was  embodied  in 
an  affidavit  in  support  of  a  motion  for  a  new 
trial,  does  not  dispenae  with  the  necessity  for 
calling  the  attention  of  the  court  to  it  at  the 
time,  and  asking  that  counsel  be  confined  to  the 
record  in  the  argument.  Campbell  v.  People, 
100  III.  565,  50  Am.  Rep.  621. 

So,  an  objection  that  the  Judge  in  a  criminal 
case  failed  to  stop  the  state's  counsel  In  his 
abuse  of  the  defendant  In  argument  comes  too 
late  to  be  considered  on  appeal  when  made  after 
verdict.     State  v.  Sheets,  80  N.  C.  543. 

And  remarks  of  counsel  for  the  state  In  argu- 
ment will  not  be  considered  on  appeal  where  no 
objections  were  made  or  saved  at  the  time,  and 
they  first  appeared  by  afildavlt  filed  after  ver- 
dict. State  V.  Latimer,  116  Mo.  524,  22  S.  W. 
804. 

Nor  wJlI  such  remarks  be  considered  on  appeal 
where  objection  was  not  taken  thereto  until 
after  the  retirement  of  the  Jury  to  consider 
their  verdict,  and  tlie  court  was  not  requested 
to  recall  and  instruct  the  Jury  with  reference  to 
such  remarks.  Norris  v.  State,  32  Tex.  Crlm. 
Rep.  172,  22  S.  W.  502. 

And  objections  made,  or  exceptions  taken, 
after  the  prosecuting  attorney  has  closed  his 
remarks,  come  too  late.  State  v.  Ward,  61  Vt. 
153,  17  Atl.  483. 

Nor  can  the  defendant  in  a  criminal  case, 
who  does  not  object  to  improper  remarks  made 
by  the  prosecuting  attorney  in  his  closing  argu- 
ment, raise  the  objection  for  the  first  time  bj 
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New  York  Coubt  of  Appeals. 


By  the  District  Attorney:  This  inter- 
ruption is  outrageous.  Counsel  should  be 
instructed  to  take  his  exception  when  I  have 
finished. 

By  Defendant's  Counsel :  Have  I  right  to 
take  it — 

The  Court:  I  do  not  think  it  is  called 
for.  That  is  all  I  can  say.  I  can  only  say 
that  I  do  not  think  these  continual  inter- 
ruptions are  called  for. 

By  Defendant's  Counsel:  I  have  a  right 
to  take  an  exception. 

The  Court:     Yes;  you  have. 

By  the  District  Attorney:  But  at  a  later 
time. 

By  Defendant's  Counsel:     I  think  not. 

By  the  District  Attorney:     The  purpose 


is  to  break  the  effect  of  anything  I  may  say 
to  you.     He  knows  it  is  improper. 

By  Defendant's  Attorney:     I  do  not. 

By  the  District  Attorney :  I  say  the  peo- 
ple that  jou  will  find  there  in  a  line  on  that 
day  are  the  victims  of  the  defendant's  crime. 
You  will  find  there  the  widow  that  has 
starved  her  brood  of  little  children,  and  seen 
their  faces  get  pinched  and  haggard,  in  order 
that  she  might  be  sure  that  tax  day  should 
not  find  her  with  empty  hands.  It  is  that 
woman's  money,  coined  out  of  her  blood  and 
the  blood  of  her  children,  that  the  defendant 
has  stolen  and  squandered.  If  you  will  in- 
dulge the  pitiful  sentiments  of  your  hearts, 
think  of  her.  Oh!  there  are  unwritten  traj;- 
edies  of  that  sort  enacted,  not  in  the  luxnri- 


asklng  an  instruction    with    reference    thereto. 
State  ▼.  Dyson,  39  Mo.  App.  297. 

So,  refusal  of  requests  to  charge  Is  not  error 
where  9uch  requests  pointed  out  nothing,  and 
were  merely  intended  as  a  sweeping  criticism  of 
an  argument  not  objected  to  when  made.  King 
▼.  State,  01  Tenn.  617,  20  S.  W.  109. 

And  a  departure  from  the  evidence  by  the 
state's  counsel  In  addressing  the  jirry  In  a  crim- 
inal case  furnishes  no  ground  for  a  new  trial, 
where,  on  objection,  one  of  defendant's  counsel 
said,  "Let  him  go  on,'*  and  the  Judge  did  not 
Interfere  until  the  matter  was  again  insisted 
npon.     Scarboi'ough  v.  State,  40  Ga.  26. 

And  where  counsel  for  the  defendant  in  a  crim- 
inal prosecution  excepts  in  writing  to  improper 
statements  of  the  county  attorney  in  his  address 
to  the  Jury,  calling  the  attention  of  the  Judge 
thereto  by  passing  the  written  exception  to  him, 
but  without  interrupting  or  calling  the  attention 
of  the  county  attorney,  and  states,  in  answer  to 
the  question  of  the  Judge,  that  he  asks  for  noth- 
ing, he  waives  objection  to  the  statement,  and 
cannot  rely  thereon  on  appeal.  State  v.  Hutch- 
inson, 95  Iowa,  506,  04  N.  W.  010. 

So,  an  uncalled-for  remark  by  the  district  at- 
torney in  a  criminal  prosecution  upon  the  pre- 
liminary examination  of  a  Juror,  which  tended 
to  prejudice  the  Juror  against  the  defendant,  will 
not  warrant  a  reversal  of  a  conviction  had 
therein,  where  the  Juror  was  accepted  without 
challenge.     People  v.  Davis  (Cal.)  30  Pac.  90. 

But  while,  as  a  general  rule,  failure  to  inter- 
pose timely  objection  to  improper  language  em- 
ployed by  a  prosecuting  attorney  In  making  his 
closing  argument  before  the  Jury  will  be  treated 
as  a  waiver  thereof,  an  abuse  of  the  attorney's 
privilege  in  this  regard  may  be  so  flagrant  as  to 
warrant  reversal,  even  though  the  court  and 
counsel  neglected  to  discharge  their  duty. 
KlinJc  V.  People,  10  Colo.  407,  27  Pac.  1002. 

The  failure  of  counsel  to  object  to  an  im- 
proper address  to  the  Jury  by  the  prosecnticig  at- 
torney will  not  preclude  its  consideration  on  a 
motion  for  a  new  trial,  where  the  prejudicial  ef- 
fect could  not  have  been  prevented  bad  the  ob- 
jection been  made.  Gawn  v.  State,  13  OLlo  C. 
C.  lie. 

And  where  the  court  in  a  criminal  prosecution 
can  see  that  the  defendant  has  been  prejudiced 
by  Improper  language  of  the  district  attorney, 
it  has  power,  under  N.  Y.  Code  Crim.  Proc.  il 
527,  528,  to  order  a  new  trial,  though  no  excep- 
tion was  taken  to  such  language.  People  v. 
Greenwall,  115  N.  Y.  520.  22  N.  E.  180. 

And  If  abuse  occur  in  argument  by  the  prose- 
cuting attorney  in  a  criminal  case,  by  way  of 
stating  matters  not  In  evidence,  without  fault  or 
want  of  skill  and  attention  on  the  part  of  the 
accused,  which  prevents  a  fair  trial,  he  has  his 
remedy  under  Or.  Civil  Code,  i  232,  subd.  1, 
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making  provision  for  new  trial :  but  be  cannot 
go  to  the  appellate  court  in  the  first  instnnce. 
and  claim  a  reversal  of  Judgment  on  the  ground 
of  Irregularity  which  had  never  been  submitted 
to  the  lower  court  for  Its  determination.  State 
V.  Abrams.  11  Or.  172.  8  Pac.  827. 

But  to  Justify  the  court  on  appeal  in  setting 
aside  the  verdict  of  the  Jury  In  a  criminal  case, 
approved  by  the  trial  Judge,  on  the  ground  of 
Improper  remarks  made  by  the  district  attorney, 
where  the  Judge  made  no  ruling  In  the  matter 
and  no  request  was  made  of  him.  It  would  have 
to  be  very  thoroughly  convinced  that  the  jury 
were  influenced  by  such  remarks,  and  that  they 
contributed  to  the  verdict  found.  State  v.  John- 
son, 48  La.  Ann.  87.  10  So.  213 ;  State  v.  Kring, 
1  Mo.  App.  438 ;  Cartwrlght  v.  State,  71  Miss. 
82,  14  So.  520. 

So,  In  Young  v.  State,  05  Ga.  525,  It  was  said 
that  If  the  opposing  counsel  fear  to  interrupt 
the  district  attorney,  who  Is  departing  from  the 
evidence  or  otherwise  misbehaving,  lest  the  re- 
tort may  injure  his  client,  he  can  always  by 
written  request  to  charge  correct  errors  of  law 
or  absurdity  of  position  when  retort  would  be 
impossible. 

And  In  Com.  v.  Cook  (Ky.)  7  8.  W.  155.  It 
was  said  that.  In  case  of  very  reprehensible  con- 
duct on  the  part  of  the  attorney  for  the  common- 
wealth in  argument  in  a  criminal  prosecution.  It 
would  be  In  accord  with  the  rights  of  the  ac- 
cused for  the  court  to  suggest  to  him  or  to  his 
counsel  that  if  he  desired  It,  and  would  so  re- 
quest, the  Jury  would  be  withdrawn,  and  another 
Jury  impaneled  to  try  the  case. 

For  other  cases  in  which  appeals  have  been 
allowed,  though  no  objection  was  taken,  see 
State  V.  Gutekunst,  24  Kan.  252  :  Berry  v.  State, 
10  Ga.  571,  infra,  VIII.  f,  2 ;  Martin  v.  State, 
03  Miss.  505,  50  Am.  Rep.  812,  infra,  VIII.  I. 
And  see,  generally,  infra,  III.  IV. 

As  to  method  of  making  the  objection,  see 
also  People  v.  Fibldinq. 

III.  What  relief  must  he  asked  for. 

To  constitute  objectionable  remarks  by  the 
prosecuting  attorney  in  argument  In  a  criminal 
case  a  ground  for  reversal,  It  Is  the  defendant's 
duty  to  object  thereto  at  the  time,  and  request 
the  court  to  charge  the  Jury  not  to  consider 
them.  State  v.  Hull,  18  K.  I.  207,  20  L.  R.  A. 
009,  20  Atl.  191 :  Morrison  v.  State  (Tex.  CrIm. 
App.)  51  S.  W.  358. 

Statements  by  the  prosecuting  attorney  in 
argument,  though  not  Justifiable,  do  not  warrant 
a  reversal  where  no  objection  was  made  at  the 
time,  and  the  court  was  not  re<]ue8ted  to  in- 
terrupt them,  and  withdraw  them  or  caution  the 
Jury  against  considering  them.  Crumpton  ▼. 
United  States,  138  U.  S.  301,  84  L.  ed.  958,  11 
Sup.   Ct.  Rep.  355;  Scarborough  v.  State,  49 


18V9. 


Peofls  t.  Fielding. 


645 


OU8  habitations  of  Eighth  avenue,  but  behind 
the  Bhabby  front  doors  of  poor  neighbor- 
hoods. Look  at  the  old  man  standing  in 
line,  clutching  in  his  knotted  fingers  his  last 
year's  receipt — 

By  the  Defendant's  Counsel:  Does  your 
honor  permit  this?     Is  this  in  your  ruling? 

The  Court:  I  am  going  to  permit  him  to 
sum  up  his  case. 

By  Defendant's  Counsel:  I  ask  you  to 
stop  him  at  this  point  about  the  descriptions 
of  the  old  man  with  the  knotted  fingers. 

The  Court:     Proceed. 

By  Defendant's  Counsel:  I  will  take  an 
exception. 

By  the  District  Attorney:  You  ought  to 
be  ashamed. 


By  Defendant's  Counsel:  You  ought  to 
be  ashamed  of  yourself,  to  talk  to  a  jUry  like 
this. 

The  Court:  I  think  it  is  perfectly  proper, 
but  there  is  nothing  I  can  do  to  compel  the 
attorney  of  the  defendant  to  take  the  ruling 
of  the  court. 

By  Defendant's  Counsel:  Let  him  go  on. 
I  shall  not  interrupt  him  with  another  word. 
Let  him  describe  all  tne  knotted  fingers  in 
the  land. 

By  the  District  Attorney:  And  the  claque 
that  stands  behind  the  rail — 

The  Court:     Proceed. 

By  the  District  Attorney:  I  say  you  will 
see  old  men  in  that  line  clutching  in  their 
knotted  fingers  rolls  of  dirty  $1  bills.     Look 


Qa.  26 ;  Reeves  ▼.  State,  84  Ind.  116 :  State  ▼. 
nay,  18  Mont.  51,  44  Pac.  411 :  State  t.  Powell, 
106  N.  C.  635,  11  S.  E.  101 ;  State  v.  Lee  Ping 
Bow,  10  Or.  27 ;  State  y.  Moore.  32  Or.  65,  48 
Pac.  468 ;  State  ▼.  O'Keefe,  23  Nev.  127,  43  Pac. 
918:  Weathersby  y.  State,  20  Tex.  App.  278, 
15  S.  W.  823:  Rahm  y.  State,  30  Tex.  App. 
310,  17  S.  W.  416 ;  Comer  y.  State  (Tex.  Crim. 
App.)  20  S.  W.  547  ;  Maxwell  y.  State,  81  Tex. 
Crim.  Rep.  110.  10  S.  W.  014 ;  Wolfforthy.Stat*. 
81  Tex.  Crim.  Rep.  387,  20  S.  W.  741 :  Boscow  y. 
State.  33  Tex.  Crim.  Rep.  300,  26  S.  W.  625; 
Lewis  y.  State  (Tex.  Crim.  App.)  22  S.  W.  687; 
Washington  y.  State,  85  Tex.  Crim.  Rep.  154, 
^2  S.  W.  603:  Bontwell  y.  State  (Tex.  Crim. 
App.)  35  S.  W.  376;  Miller  y.  State,  35  Tex. 
Crim.  Rep.  200.  33  S.  W.  227 :  Trotter  y.  State, 
37  Tex.  Crim.  Rep.  468,  86  S.  W.  278 ;  Leyine  y. 
State,  85  Tex.  Crim.  Rep.  647,  34  S.  W.060  ;Oth- 
old  y.  State  (Tex.  Crim.  App.)  33  S.  W.  1084; 
Oarner  y.  State  (Tex.  Crim.  App.)  24  S.  W.  420 ; 
Miller  y.  State  (Tex.  Crim.  App.)  25  S.  W.  634 ; 
nines  y.  State  (Tex.  Crim.  App.)  32  S.  W.  701 : 
Ball  V.  State  (Tex.  Crim.  App.)  34  S.  W.  763; 
Freeman  y.  State  (Tex.  Crim.  App.)  44  S.  W. 
170:  Morrison  y.  State  (Tex.  Crim.  App.)  51  S. 
W.  858:  Wilson  y.  State,  32  Tex.  Crim.  Rep. 
22,  22  S.  W.  30;  State  y.  Regan,  8  Wash.  506, 
36  Pac.  472 ;  State  y.  McCann,  16  Wash.  240, 
47  Pac.  443,  40  Pac.  216. 

And  this  is  the  rule  tbougb  counsel  for  de- 
fendant excepted  to  the  remarks.  State  y.  Re- 
gan, 8  Wash.  506,  36  Pac.  472. 

And  a  statement  by  the  prosecuting  attorney 
In  argument  In  a  criminal  case,  not  supported 
by  the  evidence,  objected  to  on  the  ground  that 
It  was  calculated  to  Injure  and  prejudice  the 
accused  in  the  minds  of  the  jury,  which  ob- 
jection was  overruled  upon  the  ground  that  de- 
fendant's counsel  had  likewise  gone  out  of  the 
proved  facts,  does  not  furnish  ground  for  re- 
versal, where  the  court  was  not  asked  to  in- 
struct the  jury  to  disregard  the  assertions  made 
by  counsel  not  sustained  by  the  evidence.  Reeves 
v.  State,  84  Ind.  116. 

In  Texas  the  objection  and  request  to  charge 
should  be  In  writing.  Masterson  v.  State  (Tex. 
Crim.  App.)  34  S.  W.  270. 

And  a  question  asked  by  the  district  attorney 
on  cross-examination,  calculated  to  prejudice  the 
accused  before  the  Jury,  will  not  be  considered 
on  appeal,  where  no  objection  was  made  to  the 
testimony,  and  no  motion  was  made  to  strike 
It  out.  Howard  v.  State,  87  Tex.  Crim.  Rep. 
404.  30  S.  W.  475. 

So,  if  the  accused  In  a  criminal  prosecution 
thinks  that  the  injury  suffered  by  him  from  im- 
proper remarks  of  the  prosecuting  attorney  In 
argument  Is  of  such  a  character  that  it  cannot 
be  rcp.'ilred  by  any  action  of  the  court,  he  should 
4{\  L.  R.  A, 


move  to  set  aside  the  jury,  or  take  such  other 
steps  as  he  may  think  will  secure  to  him  a  fair 
and  Impartial  trial ;  and  If  he  fails  to  do  this, 
and  permits  the  case  to  proceed  to  final  deter* 
mlnatlon,  he  must  be  deemed  to  have  waived 
all  questions  arising  out  of  such  misconduct. 
Grabb  y.  State.  117  Ind.  277,  20  N.  B.  257,  725 ; 
Zimmerman  v.  State,  4  Ind.  App.  583,  31  N.  B. 
550. 

He  cannot  be  permitted  to  await  the  result 
of  the  trial,  and  acquiesce  If  it  proves  to  be  fav- 
orable, but  reject  it  If  It  be  unfavorable.  Zim- 
merman v.  State,  4  Ind.  App.  583,  31  N.  E.  550. 

And  failure  to  make  a  motion  to  withdraw 
the  case  from  the  jury,  and  declare  a  mistrial, 
on  account  of  improper  remarks  by  counsel  for 
the  state  In  argument  In  a  criminal  prosecution, 
and  going  on  with  the  pending  trial  without  ob- 
jection, are  a  waiver  of  the  right  to  complain. 
Croom  y.  State,  00  Ga.  430,  17  S.  E.  1003. 

The  extent  of  the  relleif  for  which  a  person 
on  trial  for  a  criminal  act  Is  entitled  for  un- 
warranted and  prejudicial  remarks  of  the  state's 
attorney  in  argument  is  the  discharge  of  the 
jury  and  the  Impaneling  of  a  new  jury  to  try  the 
case;  he  Is  not  entitled  to  be  discharged  from 
the  accusation.  Slberry  v.  State,  133  Ind.  677, 
33  N.  B.  681. 

IV.  Ifeceasiiy  of  ruling  and  esception. 

Objection  to  statements  of  counsel  for  the 
people  In  argument  In  the  presence  of  ttfe  jury 
In  a  criminal  prosecution  cannot  be  considered 
on  appeal,  as  a  general  rule,  where  no  action 
of  the  court  with  reference  to  such  statements 
was  demanded  or  requested.  People  v.  Ah 
Fook,  64  Cal.  380.  1  Pac.  347 :  Von  Pollnltz  v. 
State,  02  Ga.  16.  18  S.  B.  301:  Wheeless  v. 
State,  02  Ga.  10,  18  S.  B.  303 :  Ozburn  v.  State. 
87  Ga.  173,  13  S.  B.  247 :  Boone  v.  People.  148 
III.  440,  36  N.  B.  00 ;  Cromer  v.  State,  21  Ind. 
App.  502.  52  N.  B.  230 ;  Robb  v.  State,  144  Ind. 
560,  43  N.  B.  642;  People  v.  Haley,  48  Mich. 
405.  12  N.  W.  671 :  State  v.  Frellnghuysen,  43 
Minn.  265.  45  N.  W.  432  :  State  v.  Taylor.  08 
Mo.  240.  11  8.  W.  570 :  State  v.  Blggerstaff,  17 
Mont.  510,  43  Pac.  700 :  Bohanan  v.  State,  IS 
Neb.  57.  53  Am.  Rep.  701.  24  N.  W.  301 ;  State 
V.  Hawkins.  18  Or.  476.  23  Pac.  475;  State  v. 
Abrams.  11  Or.  172,  8  Pac.  327 ;  King  v.  State. 
01  Tenn.  617,  20  S.  W.  100 ;  State  v.  Ward,  61 
Vt.  103,  17  Atl.  483. 

Statements  of  the  prosecuting  attorney  In 
argument,  outsflde  of  the  evidence,  to  be  avail- 
able on  appeal,  must  be  called  to  the  attention 
of  the  court,  and  Its  ruling  Invoked,  either  to 
restrain  counsel  or  by  way  of  a  request  to 
charge  at  the  time.  Young  v.  State,  65  Ga. 
525. 

When  they  are  thought  to  be  out  of  place  and 
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at  their  worn  and  shabby  garments.  Look 
at  the  marks  of  painful  labor  written  all 
over  their  aged  and  clumsy  limbs.  It  is 
the  money  of  these  people  which  the  defend- 
ant has  stolen  and  squandered.  These  are 
the  people  whose  cause  I  plead.  These  are 
the  victims  of  the  defendant's  crime.  These 
are  the  people  who  now,  by  tens  of  thou- 
sands, are  waiting  outside  for  your  verdict. 
Will  you  do  them  justice,  or  will  you  not? 
If  you  shall  let  this  man,  loaded  with  his 
guilty  plunder,  escape,  then  I  say  you  have 
committed  the  unpardonable  sin. 

It  did  not  appear  that  the  defendant's 
counsel,  by  his  method  of  summing  up,  in- 
cited these  remarks  on  the  part  of  the  dis- 
trict attorney. 

In  charging  the  jury  the  court  said: 
"Some  things  have  been  said  about  the  news- 


papers, about  popular  clamor,  and  about  th« 
burden  of  the  taxpayers.  Those  are  consid- 
erations which  are  not  to  control  or  influ- 
ence you  in  deciding  this  case.  What  the 
clamor  may  be,  I  do  not  know;  I  have  never 
heard  of  it.  What  the  newspapers  may  have 
said,  I  do  not  care;  I  have  never  read  it.  How 
much  the  people  may  or  may  not  be  bur- 
dened, no  matter.  If  the  times  were  pros- 
perous, a  public  official  has  no  right  to  make 
an  assault  upon  the  public  treasury,  or  to 
aid  others  in  doing  so,  and  he  must  be  tried 
only  for  the  crime  he  has  committed,  if  he 
has  committed  one;  and  it  would  be  wrong, 
in  the  extreme,  to  assume  anything,  and  al- 
low it  to  weigh  against  this  defendant,  be- 
cause of  hard  times,  or  because  of  difficulties 
which  the  people  who  pay  money  into  the 
city  treasury  may  or  may  not  have  in  ac- 
quiring the  means  of  making  the  payment." 


prejudicial  to  the  opposing  party,  the  defendant 
should  move  to  exclude  them  ;  it  Is  not  sufficient, 
in  order  to  have  the  matter  passed  upon  by  the 
court  on  appeal,  to  merely  express  objection  to 
the  remarks  without  invoking  action  on  the 
part  of  the  court,  as  the  appellate  court  reviews 
the  ruling  of  the  court  below  only.  King  v. 
State.  100  Ala.  86,  14  So.  878. 

The  attention  of  the  trial  court  must  have 
been  challenged  by  a  proper  objection  to  the  lan- 
guage used,  and  a  ruling  had  thereon.  Bohanan 
V.  State,  18  Neb.  57,  53  Am.  Rep.  791,  24  N,  W. 
390;  McLain  v.  State,  18  Neb.  154.  24  N.  W. 
720 ;  Bradshaw  v.  State,  17  Neb.  147,  22  N.  W. 
861:  State  v.  Nusbaum.  52  Kan.  52.  34  Pac. 
407:  Othold  v.  State  (Tex.  Crlm.  App.)  33  S. 
W.  1084. 

And  the  propriety  of  remarks  made  by  the 
district  attorney  in  argument  to  the  Jury  in  a 
criminal  case  will  not  be  considered  on  appeal 
where  the  record  does  not  disclose  any  error  or 
omission  of  duty  on  the  part  of  the  court  below 
in  respect  to  them.  State  v.  Lee  Ping  Bow,  10 
Or.  27. 

And  an  objection  to  such  remarks  as  violating 
the  right  or  privilege  of  argument,  or  other 
similar  objection,  made  on  the  trial,  upon  which 
no  ruling  is  shown  in  the  bill  of  exceptions,  will 
be  deemed  to  have  been  waived,  and  will  not  be 
considered  on  appeal.  Wlllingham  v.  State,  21 
Fla.  761. 

So,  remarks  by  counsel  for  the  state  In  argu- 
ment to  the  jury  In  a  criminal  case  are  not  sub- 
ject to  review  on  appeal,  as  a  general  rule,  un- 
less exception  was  duly  saved  at  the  time  of  an 
adverse  ruling  made  by  the  court  with  reference 
thereto.  State  v.  Williams.  121  Mo.  309, 
26  S.  W.  339;  State  v.  Thompson.  132  Mo. 
301,  34  S.  W.  31 :  State  v.  Dusenberry,  112  Mo. 
277.  20  S.  \V.  461 :  People  v.  Ah  Kook,  04  Cal. 
380,  1  Pac.  347 :  Bulliner  v.  People,  05  III.  305  ; 
Glllooley  v.  State,  58  Ind.  182:  Robb  v.  State, 
144  Ind.  569,  43  N.  C.  042 ;  Cromer  v.  State,  21 
Ind.  App.  502,  52  N.  E.  230 :  State  v.  Jefferson. 
43  La.  Ann.  995,  10  So.  199;  Hill  v.  State,  42 
Neb.  503,  60  N.  \V.  916:  People  v.  Brooks,  131 
N.  Y.  321,  30  N.  E.  189;  State  v.  Hatcher.  29 
Or.  309.  44  Pac.  684  ;  Boscow  v.  State.  33  Tex. 
Crlm.  Rep.  390.  26  S.  \V.  625;  Williams  v. 
State,  01  Wis.  281,  21  N.  W.  56:  Masterson  v. 
State  (Tex.  Crlm.  App.)  34  S.  W.  279:  Wilson 
V.  State.  32  Tex.  Crlm.  Rep.  22,  22  S.  W.  39. 

If  counsel  for  the  prosecution  in  argument 
goes  outside  the  record,  and  comments  on  facts 
not  in  evidence,  the  proper  method  of  correcting 
the  error  is  by  objection  to  the  misconduct,  and 
an  exception  to  the  court's  ruling  If  it  is  per- 
46  L.  R.  A. 


mitted.     State  v.  Hatcher,  29  Or.  309,  44  Pac. 
584. 

And  a  mere  exception  to  improper  language 
used  by  the  prosecuting  attorney  In  a  criminal 
case  is  not  reviewable  on  appeal :  the  court 
should  be  called  upon  to  rule  on  the  language, 
ond  an  exception  taken  to  the  ruling.  McLain 
V.  State,  18  Neb.  154.  24  N.  W.  720 :  Territory 
V.  Collins,  6  Dak.  234,  50  N.  W.  122 ;  State  v. 
Frelinghuj-sen,  43  Minn.  265,  45  N.  W.  432; 
State  V.  Biggerstaff,  17  Mont.  510,  43  Pac.  700. 

It  is  not  within  the  province  of  an  appellate 
court  to  review  the  conduct  of  counsel  In  the 
court  below.  It  is  the  action  of  the  trial  court 
In  respect  to  such  conduct  upon  seasonable  and 
proper  objection  that  is  to  be  reviewed :  and 
where  the  bill  of  exceptions  shows  merely  that 
the  defendant  objected  and  excepted  to  remarks 
of  the  prosecuting  attorney,  nothing  Is  presented 
for  review.  The  objection  should  have  been  ad- 
dressed to  the  presiding  Judge,  and  exception 
should  have  been  reserved,  not  to  the  remark, 
but  to  the  action  of  the  court  with  reference 
thereto.  Nuckols  v.  State,  109  Ala.  2,  10  So. 
504. 

So,  Intemperate  language  used  by  counsel  for 
the  prosecution  In  argument  to  the  jury  wllf 
not  be  considered  on  appeal,  where  the  attor- 
ney for  the  accused  did  not  state  his  objection 
to  the  language,  and  ask  a  ruling  thereon,  but 
merely  entered  Into  a  dispute  with  the  prose^ 
cutor  as  to  its  truth,  and  thereafter  contented 
himself  with  excepting  to  the  statements  made. 
People  V.  McDowell,  63  Mich.  229,  30  N.  W.  68. 

And  an  unwarranted  reference  to  matters  not 
in  evidence  by  the  prosecuting  attorney  will  not 
be  supposed  to  have  prevented  a  fair  trial,  where 
upon  objection  the  court  admonished  the  prose- 
cuting attorney  to  keep  within  the  evidence,  and 
cautioned  the  jury  not  to  consider  anything 
said  by  him  outside  of  the  record,  and  no  ex- 
ception was  taken  to  the  action  of  the  court, 
though  an  exception  was  taken  to  such  lan- 
guage. Douglas  V.  State,  21  Ind.  App.  302,  52 
N.  E.  238. 

It  Is  to  be  observed,  however,  that  appeals 
have  t>eeQ  allowed,  and  reversals  made,  in  some 
cases  though  no  objection  was  made  (see  supra, 
II.)  ;  and  it  would  seem  to  follow  logically  that 
in  similar  cases  an  appeal  would  be  allowed,  and 
a  conviction  might  be  reversed,  though  the  court 
was  not  called  upon  to  rule  on  the  objectionabla 
language,  or  though  no  exception  was  taken  to 
rulings  thereon. 

y.  Necessity  of  perpetuation  4m  the  record. 

To  bring  improper  language  of  tlM  prosecn^ 
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IJpon  the  request  of  the  defendant  he  fur- 
ther charged  "that  there  is  no  evidence  in 
the  case  which  would  justify  the  jury  in 
finding  that  it  was  more  expensive  to  live 
upon  Eighth  avenue  than  in  Prospect  ave- 
nue," and  "they  are  not  to  consider  any  facts 
t)ut  those  which  have  been  proved  by  the  wit- 
'nesses  or  the  exhibits." 

We  do  not  wish  to  express  any  views  which 
would  restrict  counsel  in  fair  argument, 
"Comment,  or  appeal.  We  object,  however,  to 
the  assertion  by  the  learned  district  attor- 
ney of  facts  not  proved,  to  his  inflammatory 
-appeals  to  passion  and  prejudice,  and  to  his 
threat  to  the  jury  of  popular  denunciation, 
all  under  the  sanction  of  the  trial  court.  If 
the  record  in  this  case  is  sustained  by  the 
-deliberate  judgment  of  the  court  of  last  re- 
-Bort,  it  is  difficult  to  see  the  limit  to  intem- 
perate language,  unproved  assertion,  or  per- 


nicious appeals  on  the  part  of  counsel  for  the 
prosecution,  except  their  own  sense  of  pro- 
priety. The  law,  in  our  judgment,  does  not 
thus  leave  an  accused  person,  presumed  bO 
be  innocent  until  proved  to  be  guilty,  bound 
and  helpless  in  the  hands  of  his  accuser. 
Even  in  a  civil  action,  when  counsel  are  per- 
mitted, under  objection  and  exception,  while 
summing  up,  to  read  to  the  jury  an  abstract 
from  a  pamphlet  or  newspaper,  or  to  exhibit 
a  cartoon,  not  in  evidence,  it  is  good  ground 
for  reversal.  Koelges  v.  Guardian  L.  Ins, 
Co.  57  N.  Y.  638 ;  Williams  v.  Brooklyn  Elev. 
R.  Co.  126  N.  Y.  96,  26  N.  E.  1048;  McKeev- 
er  V.  Weyor,  11  N.  Y.  Week.  Dig.  268.  So 
statements  made  by  counsel,  outside  of  the 
evidence,  and  subject  to  objection,  which 
strongly  tend  to  arouse  sympathy,  prejudice, 
or  resentment  in  the  minds  of  the  jury,  re- 
quire a  new  trial,  even  if  the  court  charges 


Ing  attorney  before  the  appellate  court,  there 
"must  have  been,  not  only  a  proper  objection,  a 
ruling,  and  an  exception,  but  also  a  perpetua- 
tion of  the  language,  objection,  and  of  the  rul- 
ing and  exception,  so  that  the  court  can  see 
whether  or  not  the  accused  was  prejudiced 
thereby. 

Thus,  unfair  and  Improper  argument  and  ob- 
jectionable remarks  by  the  attorney  for  ^  the 
prosecution  in  a  criminal  case  cannot  be  consid- 
ered on  app3al  unless  made  a  part  of  the  record, 
through  the  instrumentality  of  a  bill  of  excep- 
tions. Scott  V.  People,  141  111.  195,  80  N.  B. 
:829 :  State  v.  TTayes,  81  Mo.  574 ;  State  v. 
Drake,  11  Or.  396,  4  Pac.  1204 ;  Spencer  v. 
■State.  34  Tex.  Crim.  Rep.  65,  20  S.  W.  150; 
•Epson  V.  State  (Tex.  CrIm.  App.)  36  S.  W.  584  ; 
Baker  v.  State,  69  Wis.  32,  33  N.  W.  52. 

Misconduct  of  counsel  In  argument  will  not 
t)e  considered  on  appeal  where  It  only  appears 
4n  an  aAQdavIt  of  defendant  or  his  attorney 
which  Is  not  In  the  bill  of  exceptions,  and  Is  In 
no  way  authenticated.  People  v.  McMahon, 
124  Cal.  435,  57  Pac.  224  :  Campbell  v.  People, 
109  111.  565,  50  Am.  Rep.  621 ;  Mayes  v.  People, 
100  III.  306,  46  Am.  Rep.  698;  Choen  v.  State, 
■85  Ind.  200 ;  State  v.  Howard,  118  Mo.  145.  24 
^.  W.  41 :  State  v.  McMahon,  17  Nev.  365.  30 
Pac.  1000:  State  ▼.  Drake,  11  Or.  396,  4  Pac. 
1204 ;  Ilannum  v.  State,  90  Tenn.  647.  18  S.  W. 
209. 

And  a  copy  of  the  speech  of  the  prosecuting 
-attorney,  made  on  the  trial  of  a  criminal  case 
'by  one  qt  the  attorneys  for  the  prosecution.  Is 
not  a  part  of  the  record  which  will  be  consld- 
•ered  on  appeal  on  the  question  of  propriety  of 
the  prosecuting  attorneys  language.  Gannon 
▼.  People,  127  111.  507.  21  N.  E.  525. 

And  an  objection  that  the  court  erred  In  per- 
mitting counsel  for  the  commonwealth  to  argue 
matters  of  fact  to  the  Jury  not  sustained  by  the 
•evidence  will  not  be  considered  on  appeal  where 
the  remarks  of  counsel  were  taken  down  by  the 
private  stenographer  of  the  counsel  for  the  de- 
•fendant,  and  not  by  the  court  reporter,  and 
counsel  for  the  commonwealth  denies  that  he 
•made  the  remarks  taken  down.  Com.  v.  Weber, 
167  Pa.  153,  31  Atl.  481. 

So,  if  counsel  abuse  their  privilege,  or  the 
trial  court  Its  discretion,  with  reference  thereto, 
it  should  be  made  to  appear  affirmatively  by 
Incorporating  all  the  essential  facts  and  circum- 
-stances  showing  it  In  the  record,  so  as  to  enable 
the  court  on  appeal  to  say  that  there  was  such 
■an  abuse  of  privilege  or  discretion.  Baker  v. 
State.  69  Wis.  32,  33  N.  W.  52 ;  Atkins  v.  State, 
11  Tex.  App.  8. 
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And  an  exception  to  remarks  of  counsel  for 
the  state  In  argument  Is  of  no  avail  on  appeal 
where  the  comments  made  are  not  set  forth. 
Taylor  v.  State.  83  Ga.  647,  10  S.  E.  442 ;  Gan- 
non V.  People,  127  111.  507,  21  N.  E.  526. 

And  things  said  by  counsel  for  the  common- 
wealth in  argument,  either  directly  to  the  Jury 
or  In  their  presence  and  hearing,  which  were 
not  warranted  by  the  evidence,  or  which  were 
unfair  comments  upon  It.  will  not  be  considered 
on  appeal  where  only  the  Isolated  passages  ex- 
tracted from  the  remarks  of  counsel  were  placed 
in  the  record,  so  that  the  court  can  but  Imper- 
fectly Judge  of  their  character  and  propriety. 
Com.  V.  Nicely.  130  Pa.  261.  18  Atl.  737. 

And  a  statement  by  the  district  attorney  la 
his  closing  argument,  that  it  Is  time  that  such 
cases  as  this  stopped  coming  to  the  circuit  court, 
will  not  warrant  a  reversal  on  appeal  where  the 
record  does  not  inform  the  court  of  anything 
else  said  by  counsel  on  either  side,  or  of  the  line 
of  argument  pursued  by  them,  or  In  what  con- 
nection the  objectionable  remark  was  made. 
Hoffman  v.  IState.  66  Wis.  46,  26  N.  W.  110. 

An  appellate  court  will  not  interfere  with 
the  discretion  o>f  the  trial  court  with  reference 
to  remarks  of  the  prosecuting  attorney  made  la 
his  speech  to  the  Jury,  unless  the  record  un- 
equivocally shows  what  the  remarks  claimed  to 
be  prejudicial  were,  and  the  circumstances  un- 
der which  they  were  made.  State  v.  Thornton, 
108  Mo.  640.  18  S.  W.  841. 

And  a  statement  by  the  prosecuting  attorney 
in  argument  in  a  trial  for  murder,  not  supported 
by  the  evidence,  that  the  defendant  was  hired 
as  a  bouncer  in  a  saloon,  furnishes  no  ground 
for  reversal  where  the  court  Is  not  informed  of 
the  degree  of  opprobrium  Implied  in  the  term 
"bouncer."     State  v.  Weiners,  4  Mo.  App.  492. 

So,  an  objection  that  counsel  for  the  prosecu- 
tion was  permitted  to  make  improper  state- 
ments in  his  address  to  the  Jury  will  not  be  con- 
sidered on  appeal  where  there  was  nothing  In 
the  bill  of  exceptions  or  In  the  record  to  show 
that  any  objection  was  made  to  the  remarks  or 
any  exception  taken  thereto.  Gannon  v.  People, 
127  111.  507,  21  N.  K.  525. 

The  action  of  the  court  overruling  the  objec- 
tion, and  the  fact  that  exception  was  taken  to 
such  ruling,  should  appear  with  the  objection  In 
the  bill  of  exceptions,  and  where  no  objection 
appears  to  have  been  made  at  that  time  It  will 
not  be  considered  on  appeal.  Will  Ingham  v. 
State.  21  Fla.  761. 

And  a  conviction  will  not  be  reversed  on  ap- 
peal because  the  district  attomoy  went  out  of 
the  record  in  his  argument,  wkere  the  matter 
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that  they  have  sothing  to  do  with  the  case, 
and  must  be  disregarded.  Halpem  y. 
Nassau  Electric  B,  Co,  16  App.  Div.  90,  45 
N.  Y.  Supp.  134;  Bagully  v.  Morning  Jour- 
nal Asso.  38  App.  Div.  522,  66  N.  Y.  Supp. 
605.  Language  which  might  be  permitted  to 
counsel  in  summing  up  a  civil  action  cannot 
with  propriety  be  used  by  a  public  prosecu- 
tor, who  is  a  quasi-judicial  officer,  repre- 
senting the  people  of  the  state,  and  presumed 
to  act  impartially  in  the  interest  only  of 
justice.  If  he  lays  aside  the  impartiality 
that  should  characterize  his  official  action, 
to  become  a  heated  partisan,  and  by  vituper- 
ation of  the  prisoner  and  appeals  to  preju- 
dice seeks  to  procure  a  conviction  at  all  haz- 
ards, he  ceases  to  properly  represent  the 
public  interest,  which  demands  no  victim, 
and  asks  no  conviction  through  the  aid  of 
passion,  sympathy,  or  resentment.     By  such 


a  course,  in  the  long  run,  he  throws  awa^- 
much  of  his  strength,  because  his  violent  ani^ 
reprehensible  language  betrays  his  bias,  and: 
finally  weakens  his'influence  with  the  jury. 
As  was  said  by  Judge    E^rl    in    People  v. 
Oreenwall,  115  N.  Y.  520,  526,  22  N.  E.  182: 
"The  district  attorney,  representing  the  maj- 
esty of  the  people,  and  having  no  responsi- 
bility, except  fairly  to  discharge  his  duty,.. 
should  put  himself  under  proper  restraint,, 
and  should  not,  in  his  remarks,  in  the  hear- 
ing of  the  jury,  go  beyond  the  evidence  or 
the   bounds   of   a   reasonable   moderation."" 
Neither  in  that  case  nor  in  People  v.  Brooks^ 
131  N.  Y.  321,  329,  30  N.  E.  189,  was  any 
objection  made  or  exception  taken.     In  the- 
former,  which  was  a  capital  case,  the  court 
was  not  bound  to  intertere,  while  in  the  lat- 
ter, which  was  an  appeal  from  the  general^ 
term,  it  had  no  power  to  interfere,  without 


appears  only  In  a  motion  for  a  new  trial,  and 
the  record  fails  to  show  that  the  defendant  ob- 
jected to  the  argrument  or  called  upon  the  court 
to  check  him.  Jackson  v.  State.  18  Tex.  App. 
586 :  Mayes  v.  People,  106  111.  306,  46  Am.  Rep. 
60S ;  Choen  ▼.  State,  85  Ind.  209. 

So,  exceptlone  to  Improper  Inquiries  by  the 
state's  attorney  on  cross  examination  of  a  wit- 
ness for  the  accused  will  not  be  sustained  on 
appeal  where  it  does  not  appear  by  the  record 
what  the  answer  was.  State  v.  Bartlett,  65  Me. 
200. 

In  Indiana  It  is  held  that  the  misconduct  of 
counsel  in  argument  to  the  Jury  cannot  be  as- 
siflrned  independently  as  error  on  appeal,  but 
should  be  stated  as  a  cause  for  a  new  trial  in  a 
motion  therefor.  Cromer  v.  State,  21  Ind.  App. 
502,  52  N.  E.  230. 

VI.  Effect  of  withdratcal  or  direction  to  dlare- 

yard. 

a.  Oenerally. 

Jurors  are  supposed  to  be  competent  to  an- 
derstand,  and  willing  to  obey,  the  instruction 
of  the  court  as  to  what  they  shall  and  shall  not 
consider  in  determining  their  verdict,  and  as  a 
general  rule  a  withdrawal  of  the  objectionable 
remarks  of  the  prosecuting  attorney,  either  by 
himself  or  by  the  court,  or  a  direction  by  the 
court  to  disregard  them,  is  deemed  to  have  re- 
moved the  prejudice  and  cured  the  error,  so 
that  a  reversal  will  not  be  had  therefor.  In 
some  of  the  cases,  however,  the  rule  is  qualified 
to  the  effect  that  the  error  will  be  deemed  lo  be 
cured  unless  injury  Is  shown  to  have  resulted, 
thus  implying  that  a  reversal  might  be  had  not- 
withstanding the  withdrawal.  If  injury  Is  shown 
to  have  resulted ;  and  It  Is  thought  that  this 
qualification  ought  to  be,  and  probably  Is,  uni- 
versal, for  the  reason  that,  as  the  object  of  a 
withdrawal  is  to  prevent  Injury,  If  It  does  not 
accomplish  Its  object  It  should  be  accomplished 
by  the  only  other  method,  a  reversal  and  a  new 
trial. 

b.  Bv  prosecuting  attorney. 

The  Immediate  withdrawal  and  retraction  of 
obnoxious  and  untrue  statements  made  by  coun- 
sel In  argument  to  the  jury  In  a  criminal  case, 
upon  objection  by  opposing  counsel,  removes  any 
prejudice  that  might  otherwise  have  been  caused 
by  such  statement.  State  v.  Glbbs,  10  Mont. 
213,  10  L.  n.  A.  740,  25  Pac.  289. 

And  Improper  remarks  by  the  state's  counsel 
in  his  closing  argument  furnish  no  ground  fur 
reversal  where  they  were  promptly  withdrawn 
on  objection,  and  no  written  instructions  were 
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requested  by  the  accused  in  regard  to  the  mat- 
ter. Taylor  v.  State  (Tex.  Crlm.  App.)  42  S. 
W.  285. 

And  remarks  of  the  prosecuting  attorney  In< 
argument,  not  justified  by  the  testimony,  do  not 
warrant  a  reversal,  where  the  court  held  theii»> 
Improper  and  the  attorney  Immediately  with- 
drew them.  Dunlop  v.  United  States,  165  U.  S. 
486,  41  L.  ed.  709,  17  Sup.  Ct.  Rep.  375. 

So,  a  statement  outside  the  evidence,  prejudi- 
cial to  the  accused  in  a  criminal  prosecution,, 
made  by  the  prosecuting  attorney  In  argument, 
furnishes  no  ground  for  a  new  trial  where  the 
prosecutor  withdrew  the  remark  upon  belnp 
told  that  It  was  Improper,  and  no  ruling  in  re- 
gard to  It  was  asked  for  or  made.  Drew  v.  State* 
124  Ind.  0,  23  N.  E.  1008. 

And  a  remark  by  the  district  attorney  In  » 
prosecution  for  murder,  that  the  defendant  wa» 
a  seducer,  furnishes  no  ground  for  reversal, 
where,  upon  his  attention  being  called  to  It.  be 
asked  the  jury  to  forget  it,  and  remember  only 
the  facts.  People  v.  Benham,  160  N.  Y.  402, 
55  N.  E.  11. 

So,  the  act  of  the  solicitor  general  in  a  prose- 
cution for  homicide  in  Inadvertently  character- 
izing the  accused  as  a  burglar,  Is  cured  so  as  to- 
furnish  no  ground  of  reversal  oif  a  conviction, 
w^iere  It  was  In  evidence  that  the  accused  was 
charged  with  burglary,  and  before  objection  the 
state's  ofiicer  withdrew  his  remark,  explaining 
to  the  jury  that  he  really  Intended  to  say  that 
the  accused  was  charged  with  burglary,  and  tbe^ 
judge  followed  such  explanation  with  appro- 
priate Instructions  to  the  jury,  cautioning  thei»- 
to  disregard  the  statements.  Smalls  t.  State» 
105  Ga.  669,  81  S.  E.  571. 

c  By  the  court. 

It  becomes  the  duty  of  the  presiding  judge  In 
a  criminal  case,  upon  objectionable  argument** 
being  made  by  the  prosecuting  officer,  to  caution 
the  Jury  to  confine  their  attention  to  the  legiti- 
mate evidence,  and  to  try  the  case  strictly  apon 
Its  merits ;  and  where  such  duty  is  not  over- 
looked the  appellate  court  Is  bound  to  presnm*- 
that  the  jury  appreciated  and  obeyed  his  In- 
structions. Com.  V.  Cunningham,  104  Maas. 
545. 

And  as  a  general  rule  an  objection  by  the  op- 
posing counsel  promptly  Interposed  to  objection- 
able remarks  by  the  prosecuting  attorney  In 
argument,  followed  by  a  rebuke  from  the  bendk 
and  an  admonition  from  the  presiding  judge  t^ 
the  jury  to  disregard  the  prejudicial  statements. 
Is  sufilcient  to  cure  the  prejudice.  Holder  ▼.. 
State,  58  Ark.  473,  25  S.  W.  279. 
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an  exception.  As  the  admonition  of  the 
court  has  not  proved  sufHcient  to  prevent  im- 
proper and  dangerous  appeals  to  the  preju- 
dice of  jurors,  it  has  become  necessary,  as  we 
think,  to  rigidly  enforce  the  general  rule  of 
this  and  many  other  states  that  requires  a 
reversal  whenever  the  error  is  raised  by  a 
proper  exception.  Abuse  of  the  defendant 
by  the  prosecuting  officer  in  his  address  to 
the  jury,  which  was  calculated  to  arouse 
their  passions  against  him  and  materially 
prejudice  him  in  the  trial,  has  been  held  such 
error  as  would,  of  itself,  cause  a  reversal. 
Stone  V.  State,  22  Tex.  App.  185,  2  S.  W. 
686.  Where  the  prosecuting  attorney  was 
permitted  to  comment  on  the  personal  ap- 
pearance of  the  defendant,  not  as  a  witness, 
nor  on  account  of  his  manner  and  bearing  as 
such,  but  as  indicating  a  probability  of  guilt, 
it  was  deemed  sufficient  to  reverse  a  judg- 


ment of  conviction.  Bessette  v.  State,  101 
Ind.  85.  In  Tucker  v.  Henniker,  41  N.  H. 
317,  323,  the  court  said:  "It  would  seen^ 
utterly  vain  and  quite  useless  to  caution  ju- 
rors, in  the  progress  of  a  trial,  against  lis- 
tening to  conversations  out  of  the  court 
room  in  regard  to  the  merits  of  a  cause,  if 
they  are  to  be  permitted  to  listen  in  the  jury 
box  to  statements  of  facts  calculated  to  have- 
a  bearing  upon  their  judgment,  enforced  and 
illustrated  by  all  the  eloquence  and  ability 
of  learned,  zealous,  and  interested  counsel. 
.  .  .  Statements  of  facts  not  proved,  and 
comments  thereon,  are  outside  of  a  cause; 
they  stand  legally  irrelevant  to  the  matter 
in  question,  and  are  therefore  not  pertinent. 
If  not  pertinent,  they  are  not  within  the- 
privilege  of  counsel."  In  Lauhach  v.  State^ 
12  Tex.  App.  583,  the  prosecuting  attorney,, 
when  commenting  upon  the  evidence  in  hi  a 


And  generally  improper  remarks  of  the  state's 
counsel  in  a  criminal  case  furnish  na  ground  for 
a  reversal  where  the  court  promptly  repri- 
manded him  and  withdrew  the  remarks  from 
the  jury,  and  Instructed  them  to  disregard  them. 
Carver  ▼.  State,  36  Tex.  Crim.  Rep.  552,  88 
8.  W.  183 :  Graham  v.  State  (Tex.  Crim.  App.) 
24  S.  W.  645;  Darkman  t.  State  (Tex.  Crim. 
App.)  62  8.  W.  73;  Clark  v.  State  (Tex.  Crim. 
App.)  43  S.  W.  622 :  Plerson  v.  State,  18  Tex. 
App.  624  ;  Gibbs  v.  State  (Tex.  Crim.  App.)  20 
8.  W.  910;  Parker  v.  State  (Tex.  Crim.  App.) 
84  S.  W.  264;  Patrick  v.  State  (Tex.  Crim. 
App.)  83  B.  W.  1078:  State  v.  Ford,  42  La. 
Ann.  255,  7  So.  690 ;  State  v.  Brasweli.  82  N.  C. 
693;  Orubb  v.  State,  117  Ind.  277,  20  N.  E. 
257,  726 ;  State  v.  Reid,  39  Minn.  277,  ^9  N.  W. 
796.  And  see  Kugadt  v.  State,  38  Tex.  Crim. 
Rep.  681,  44  S.  W.  980 ;  Watson  v.  State  (Tex. 
Crim.  App.)  22  S.  W.  1038,  infra,  VIII.  b; 
and  Douglas  v.  State,  21  Ind.  App.  302,  62  N. 
£.  238,  supra,  IV. 

Or  where  the  court  ruled  them  out  as  improp- 
er.    State  ▼.  Shores.  31  W.  Va.  491,  7  S.  E.  413. 

Or  where  the  court  stopped  and  reprimanded 
him.  State  v.  Wright,  141  Mo.  333.  42  S.  W. 
934;  State  ▼.  Rivers.  90  N.  C.  738;  White  ▼. 
State  (Tex.  Crim.  App.)  29  S.  W.  476;  Ricks  v. 
State,  19  Tex.  App.  808.  And  see  State  v. 
Howard,  118  Mo.  145,  24  S.  W.  41,  infra,  VIII. 
b. 

Or  where  he  was  reproved  by  the  court,  and 
thereupon  apologized.  Wheeless  v.  State,  92 
Ga.  19,  18  S.  E.  303. 

^  Or  where  he  was  met  in  each  Instance  by  de- 
nials from  opposing  counsel  and  the  prompt 
disapproyal  of  the  court.  Epps  v.  State.  102 
Ind.  539,  1  N.  E.  491 ;  State  ▼.  Brown,  12  Minn. 
&3iS,  Gil.  448. 

Or  where  the  Jury  were  properly  instructed 
as  to  the  weight  to  which  such  arguments  were 
entitled.     Com.  v.  Uyce.  8  Gray,  461. 

Or  where  the  court  acted  in  such  a  manner 
as  to  render  the  remarks  and  statements  harm- 
less. Miller  v.  State,  27  Tex.  App.  63,  10  S.  W. 
445 :  Dale  v.  State.  88  Ga.  552,  15  S.  E.  287. 

And  a  conviction  In  a  criminal  case  will  not 
be  reversed  merely  because  counsel  Inadvertent- 
ly misstated  a  portion  of  the  evidence  or  its  ef- 
fect, where  he  did  not  persist  in  his  version  of 
It,  but  submitted  to  the  court's  correction.  State 
T.  Kaiser,  124  Mo.  651.  28  S.  W.  182. 

So,  a  statement  of  the  prosecuting  attorney 
In  a  criminal  case  in  argument,  though  not  with- 
in the  bounds  of  permissible  argument,  is  not  a 
ground  for  rever&Hl.  wlicre  the  court  instructs 
the  jury  timt  sucLi  siateiueuis  cauoot  be  cun- 
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sidered  by  them  as  a  statement  of  fact  or  as  evi- 
dence, but  simply  as  an  argument.  Jefferson  v. 
State,  110  Ala.  89,  20  So.  434. 

And  alleged  improper  remarks  of  the  county 
attorney  furnish  no  ground  for  a  reversal  where 
objection  thereto  was  promptly  sustained  by 
the  court  and  the  attorney  admonished  to  keep- 
within  the  record,  and  the  defendant  did  not  re- 
quest Instructions  to  the  Jury  directing  them 
to  disregard  the  remarks.  Mathews  v.  State, 
32  Tex.  Crim.  Rep.  355,  23  S.  W.  690. 

Or  where  the  court  Immediately  admonished 
him  to  stay  within  the  record,  and  no  excep- 
tion was  saved.  State  v.  Edie,  147  Mo.  635,  49 
S.  W.  503. 

And  if  the  trial  court  sustains  an  objection 
to  language  used  by  the  prosecuting  attorney  in 
argument  in  a  criminal  case,  thus  condemning 
it,  and  requires  the  attorney  to  desist  and  con- 
fine himself  to  the  evidence  In  the  case,  no  in- 
jury is  suffered  by  the  accused,  and  there  is 
nothing  to  consider  on  appeal.  McLain  v.  State, 
18  Neb.  154,  24  N.  W.  720;  Grubb  v.  State,  117 
Ind.  277,  20  N.  E.  257,  725 ;  Coleman  v.  State, 
111  Ind.  503,  13  N.  B.  100. 

And  where  a  bill  of  exceptions  on  appeal  in  a 
criminal  prosecution  shows  nothing  to  the  con- 
trary it  will  be  presumed  that  the  court  disap- 
proved of  any  Improper  remark  by  the  prosecute 
ing  attorney  in  argument,  and  properly  in- 
structed the  jury  to  disregard  It.  State  v. 
Brown,  12  Minn.  538,  Gil.  448. 

Where  injury  results  notwithstanding  the 
withdrawal,  however,  it  would  appear  that  a  re- 
versal might  be  had. 

Thus,  in  People  v.  Bowers,  79  Cai.  415,  21 
Pac.  752,  a  judgment  of  conviction  was  reversed, 
and  a  new  trial  ordered,  in  a  criminal  prosecu- 
tion of  great  dilBculty  requiring  unusual  circum- 
spection, where  the  district  attorney  made  state- 
ments well  calculated  to  influence  the  jury  in  a 
case  of  that  character,  and  the  judge  allowed 
himself  to  question  the  witnesses  always  in  the 
interests  of  the  prosecution  and  often  by  put- 
ting questions  which  were  leading  and  suggest- 
ive, where  the  appellate  court  could  not  see 
that  no  injury  resulted  to  the  defendant  there- 
from, though  the  court  properly  interfered,  re- 
buking the  district  attorney,  and  Instructed  the 
Jury  to  pay  no  attention  to  such  statements  by 
him. 

And  the  same  rule  seems  to  have  been  applied 
in  State  v.  Young.  90  Mo.  GOO,  12  S.  W.  879; 
Heller  v.  People,  22  Colo.  11.  43  Pac.  124,  infra^ 
Vlll.  b:  People  v.  Ah  Len,  02  Cal.  282.  28  Pac. 
280,  infra.  VIII.  f.  2:  State  v.  Jackson,  95  Mo. 
023,  8  S.  W.  74U;  People  v.  Abell,  118  Mich.  b0» 
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closing  argument,  was  interrupted  by  the 
defendant  in  person,  with  the  statement  that, 
if  he  had  certain  absent  witnesses,  he  could 
bUow  a  diflfcrcnt  state  of  facts.  Thereupon 
the  attorney,  addressing  the  jury,  stated 
that  a  brotlier  of  the  absent  witnesses  told 
him  tliat  they,  if  present,  would  testify 
against  the  defendant.  Objection  was 
promptly  made  to  this  remark,  and  the  dis- 
trict attorney  at  once  told  the  jury  not  to 
regard  anything  he  or  defendant  had  said. 
The  judgment  was  reversed  upon  the  ground, 
among  others,  that  the  remark  was  unwar- 
ranted by  the  law  or  the  facts,  and  was  cal- 
culated to  injure  the  rights  of  the  defendant 
by  prejudicing  his  case  in  the  minds  of  the 
jury.  In  Brown  v.  Swineford,  44  Wis.  282, 
292,  28  Am.  Rep.  682,  counsel,  in  summing 
up,  commented  upon  the  appellant's  connec- 
tion with  a  railroad  company,  and  his  abil- 


ity on  that  account  to  pay  any  Judgment 
which  might  be  rendered  against  him.  Th« 
court  reversed  the  judgment,  and,  after  re- 
ferring to  the  adjudged  cases,  remarked: 
"AH  of  them  support  the  rule  now  adopted 
by  this  court,  that  it  is  error,  sufficient  to 
reverse  a  judgment,  for  counsel,  against  ob- 
jection, to  state  facts  pertinent  to  the  issue, 
and  not  in  evidence,  or  to  assume,  arguendo, 
such  facts  to  be  in  the  case  when  they  are 
not."  In  State  v.  Smith,  75  N.  C.  300,  the 
prosecuting  attorney,  addressing  the  jury, 
said :  "The  defendant  was  such  a  scoundrel 
that  he  was  compelled  to  move  his  trial  from 
Jones  county  to  a  county  where  he  was  not 
known."  The  conviction  was  reversed,  and 
the  court  said  that  "the  purpose  and  natural 
effect  of  such  language  was  to  create  a  preju- 
dice against  the  defendant,  not  arising  out 
of  any  legal  evidence  before  them;  for  the 


71  N.  W.  509,  infra,  VIII.  g;  People  v.  Evans. 

72  Mich.  307,  40  N.  W.  473 ;  Smith  v.  People,  8 
■Colo.  457.  8  Pac.  920.  infra,  VIII.  1;  State  ▼. 
Noland,  85  N.  C.  576.  infra,  VIII.  n;  and  Hold- 
er V,  State,  58  Ark.  473,  25  S.  W.  279. 

And  the  same  doctrine  appears,  Inferentlally, 
In  other  cases. 

Thus,  an  objectionable  assertion  of  the  prose- 
-cutlng  attorney  In  a  criminal  case  Is  cured,  and 
win  not  warrant  reversal,  by  prompt  action  of 
the  court  in  excluding  It  from  the  Jury,  where 
such  action  appears  to  have  removed  from  their 
minds  all  improper  influence  which  may  have 
resulted  therefrom.  Grlflin  v.  State,  90  Ala. 
COG,  8  So.  670:  McGlil  v.  State.  25  Tex.  App. 
490,  8  S.  W.  601 ;  People  v.  Grant,  111  Mich. 
840,  69  N.  W.  647. 

So,  as  a  general  rule  objectionable  remarks  of 
prosecuting  counsel,  if  promptly  withdrawn  by 
the  court,  and  the  Jury  are  properly  Instructed 
to  disregard  them,  will  not  constitute  error  un- 
less Injury  Ih  shown  to  have  resulted.  Dudley 
v.  State,  40  Tex.  Crim.  App.  81,  48  S.  W.  179; 
King  V.  State,  32  Tex.  Crlm.  Itep.  463.  24  S.  W. 
.514.  And  see  Schroeder  v.  State  (Tex.  Crlm. 
App.)  36  S.  W.  94.  infra,  VIII.  b. 

And  refusal  to  grant  a  new  trial  on  the  ground 
t>f  Improper  remarks  by  counsel  for  the  state  In 
argument  In  a  criminal  prosecution  will  not  be 
reversed  on  appeal  where  the  court  promptly 
branded  the  remarks  as  Improper  and  objection- 
able, and  Instructed  the  Jury  to  disregard  them, 
and  It  is  not  manifest  to  the  appellate  court 
that  they  produced  any  injurious  effect,  and  no 
motion  was  made  by  the  accused  to  withdraw 
the  case  from  the  Jury  and  declare  a  mistrial. 
Edwards  v.  State,  90  Ga.  143,  15  8.  E.  744. 

But  while  It  Is  the  province  of  the  trial  court 
In  a  criminal  prosecution  to  withdraw  an  im- 
proper argument  made  by  counsel,  it  is  not  the 
court's  duty  to  require  the  attorney  to  retract 
an  Improper  statement.  Reed  v.  State,  147  Ind. 
41,  40  N.  E.  135. 

And  a  conviction  In  a  criminal  prosecution  in 
which  the  district  attorney  had  made  state- 
ments of  fact  not  supported  by  the  evidence, 
and  upon  objection  the  court  had  withdrawn  the 
statement  from  the  Jury,  will  not  be  reversed 
because  the  court  refused  to  compel  the  solid  Lor 
himself  to  withdraw  it.  Downey  v.  State,  115 
Ala.  108,  22  So.  479 ;  Reed  v.  State,  147  Ind.  41, 
40  N.  E.  135. 

So,   while  the  law   requires  the  Judge  in   a 

•criminal  case  to  stop  counsel  for  the  state  using 

language  which  is  an  abuse  of  the  privilege  of 

an   attorney  in  argument,  and  to  see  that  no 

prejudice  is  done  the  defendant  by  the  use  of 
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the  objectionable  language,  it  is  left  to  his  dis- 
cretion whether  he  should  stop  him  then  and 
there,  or  wait  and  correct  it  In  his  charge  to  the 
Jury ;  but  if  the  language  Is  very  gross  It  ought 
to  be  stopped  at  once.  State  v.  Braswell.  82  N. 
C.  603.  And  see  State  v.  Sheets,  89  N.  C.  543, 
infra,  VIII.  b. 

As  to  method  and  extent  of  correction,  tee 
also  Pi:urLfi  v.  Fiuloinq. 

VII.  Must  be  prejudiciak 

Though  Improper  language  of  counsel  for  the 
prosecution  In  argument  or  otherwise  In  a  crim- 
inal case  has  been  objected  to  and  ruled  upon 
adversely  to  the  defendant,  and  though  an  ex- 
ception has  been  taken,  and  the  language  has 
not  been  withdrawn,  it  is  not  necessarily  a 
ground  for  reversal.  The  conduct  of  the  trial 
being  a  matter  resting  in  the  sound  discretion 
of  the  trial  court  that  discretion  will  not  be 
Interfered  with  except  in  a  case  of  manifest 
abuse  prejudicial  to  the  accused. 

This  rule  is  laid  down  In  Inman  ▼.  State,  72 
Ga.  260  ;  Combs  v.  State,  75  Ind.  221 ;  Ford  v. 
State,  34  Ark.  640;  People  ▼.  Van  Zlle.  73  Hun, 
534,  26  N.  Y.  Supp.  390;  State  v.  Surles.  117 
N.  C.  720,  23  N.  E.  524;  Atkins  v.  State,  11 
Tex.  App.  8 ;  State  v.  McOahey,  3  N.  D.  293.  55 
N.  W.  753 ;  State  v.  Turner,  36  S.  C.  634,  15  S. 
E.  602. 

The  discretion  will  not  be  controlled  on  ap- 
peal except  In  case  of  flagrant  abuse,  where  it 
appears  that  the  accused  has  received  some 
positive  Injury,  or  been  denied  some  material 
right.  Inman  v.  State,  72  Ga.  269;  State  v. 
Turner,  36  S.  C  534,  15  S.  E.  602;  Shutar  v. 
State,  lOo  Ind.  289,  55  Am.  Rep.  211,  4  N.  E. 
870 ;  Atkins  v.  State,  11  Tex.  App.  8 ;  Trotter  v. 
State,  37  Tex.  Crlm.  Rep.  468,  36  S.  W.  278. 

Or  unless  it  is  made  apparent  that  rules  of 
law  have  been  violated,  or  that  the  discretion 
has  been  abused  to  the  prejudice  of  the  defend- 
ant.    Atkins  V.  State,  11  Tex.  App.  8. 

In  Combs  v.  State,  75  Ind.  221,  supra,  Fergu- 
son V.  State,  40  Ind.  33,  infra,  VIII.  n.  was  dis- 
tinguished upon  the  ground  that  the  matters 
introduced  into  the  argument  by  counsel  In  that 
case  were  of  a  character  very  likely  to  work 
serious  harm  to  the  accused.  And  In  ^hular  v. 
State,  105  Ind.  289,  55  Am.  Rep.  211.  4  N.  E. 
870,  supra,  Brow  v.  State,  103  Ind.  133,  2  N. 
E.  296,  infra,  VIII.  m,  and  Bessette  v.  State» 
101  Ind.  85,  infra,  VIII,  J,  were  distinguished 
upon  the  ground  that  in  those  cases  the  counsel 
did  not  simply  draw  a  wrong  inference  from 
the  facts  or  erroneously  state  a  proposltloa  •! 


1800. 


Peoflb  t.  Fieldino. 


651 


jury  were  precluded  from  inquiry  into  the 
causes  or  motives  for  moving  the  trial,  and 
«ven  from  the  knowledge  .whether  the  trial 
was  moved  by  the  state  or  the  defendant/' 
In  Rea  v.  Harrington,  58  Vt;  181,  190,  66 
Am.  Rep.  661,  2  Atl.  481,  the  court  said: 
**It  has  been  repeatedly  held  in  other  juris- 
dictions, and  recently  in  this,  that  when 
counsel  persistently  travel  out  of  the  record, 
basing  argument  on  facts  not  appearing,  and 
appealing  to  prejudice,  irrelevant  to  the  case 
■and  outside  of  the  proof,  it  not  only  merits 
the  severe  censure  of  the  court,  but  is  valid 
ground  for  exception."  In  Newton  v.  Btate, 
21  Fla.  53,  it  was  held  that  where  counsel 
for  the  prosecution,  upon  the  trial  of  a  cause 
before  a  jury,  abusing  his  privilege  to  the 
manifest  prejudice  of  the  defendant,  makes 
«tatements  with  regard  to  evidence  being  ad- 
<duced  not  pertinent,  and  therefore  not  with- 


in his  privilege,  it  becomes  the  duty  of  the 
judge  to  stop  him  at  once;  and  if  he  fails  to 
do  so,  and  the  impropriety  is  great,  it  is 
ground  for  a  new  trial  upon  appeal.  In 
Moore  v.  State,  21  Tex.  App.  666,  2  S.  W. 
887,  the  district  attorney,  in  his  address  to 
the  jury,  said  that  the  defendant  had  been 
convicted  of  the  offense  for  which  he  was  on 
trial  "upon  a  former  and  previous  indict- 
ment," and  upon  appeal  it  was  reversed  on  a 
trifling  technicality  in  drawing  tue  indict- 
ment, and  he  urged  the  jury  to  give  him  such 
a  term  in  the  penitentiary  as  would  make  up 
for  the  great  expense  he  had  caused  upon  a 
mere  technicality.  The  court,  in  reversing 
the  judgment,  said:  "In  many  decisions 
this  court  has  urged  upon  counsel,  whose 
duty  it  is  to  prosecute  the  pleas  of  the  state, 
to  refrain  from  injecting  into  trials  of  cases 
of  this  kind  any  matter  calculated  to  inflame 


law,  but  In  one  the  counsel  assumed  the  posi- 
tion of  a  witness  by  stating  material  facts,  and 
In  the  other  counsel  not  only  usurped  the  place 
of  a  witness,  but  also  singled  out  and  assailed 
one  of  the  jurors. 

It  Is  only  In  extreme  cases  of  abuse  of  the 
privilege  of  counsel,  and  when  it  Is  not  checked 
t)y  the  court,  and  the  Jury  is  not  properly  cau- 
tioned, that  the  supreme  court  will  interfere  on 
«ppeal.  and  grant  a  new  trial.  State  v.  Bryan, 
«1)  N.  C.  531. 

And  a  conviction  will  not  be  reversed  because 
of  improper  and  uncalled-for  remarks  made  by 
the  district  attorney  In  his  argument  to  the 
Jury,  where  It  Is  not  perceived  how  the  matter 
under  the  circumstances  stated  was  calculated 
to  injuriously  affect  the  rights  of  the  accused. 
Walker  v.  State,  28  Tex.  App.  503,  13  S.  W. 
860. 

So.  remarks  of  the  district  attorney  In  argu- 
ment, to  warrant  a  reversal,  must  not  only  be 
Improper,  but  must  also  be  of  a  material  charac- 
ter, and  such  as  under  the  circumstances  at- 
tending the  particular  case  were  calculated  to 
injuriously  affect  the  defendant's  right  before 
the  Jury.  Hardy  v.  State.  31  Tex.  Crlm.  Rep. 
*J89,  20  S.  W.  &G1;  Tweedle  v.  State,  20  Tex. 
App.  586.  16  S.  W.  544;  Weathersby  v.  State, 
1»»  Tex.  App.  278,  15  S.  W.  823;  Miller  v.  State 
(Tex.  Crim.  App.)  25  S.  W.  634;  House  v. 
State,  19  Tex.  App.  227  ;  Plerson  v.  State,  18 
Tox.  App.  524  :  Rahm  v.  State,  30  Tex.  App. 
mo,  17  S.  W.  410 :  Lewis  v.  State,  137  Ind.  344. 
r.O  N.  E.  1110;  Boyle  v.  State,  105  Ind.  469,  5 
N.  E.  203. 

It  should  appear  to  the  court  that  the  re- 
marks complained  of  were  prejudicial  to  the  de- 
fendant, and  probably  had  something  to  do  with 
bringing  about  the  conclusion  reached  by  the 
Jury.  State  v.  Hlbler.  149  Mo.  478,  51  S.  W. 
S5 :  State  v.  Ean,  90  Iowa.  534,  58  N.  W.  898 ; 
State  V.  Bokien.  14  Wash.  403,  44  Pac.  889. 

Counsel  for  the  prosecution  must  be  allowed 
considerable  latitude  in  the  argument  of  a  cause, 
and  unless  the  court  permits  him  to  so  far  trans- 
gress the  rules  of  propriety  as  to  clearly  preju- 
dice the  prisoner,  the  Judgment  will  not  be  re- 
versed because  of  Improper  remarks  to  the  Jury 
In  argument.  State  v.  Shawn,  40  W.  Va.  1,  20 
8.  E.  873  ;  State  v.  Shores.  31  W.  Va.  491.  7  S. 
K.  413 ;  People  v.  Gosch,  82  Mich.  22.  46  N.  W. 
101. 

The  supreme  court  on  appeal  will  not  control 
the  discretion  of  the  presiding  Judge  In  the  court 
below,  who  heard  the  evidence  in  a  criminal 
cause,  In  deciding  how  far  the  remarks  of  coun- 
sel were  warranted  by  It,  when  It  Is  not  clear 
-46  L,  R.  A. 


that   they  were  unwarranted.     Cobb  v.   Slate, 
27  Ga.  648.        x 

And  a  Judgment  of  conviction  in  a  criminal 
case  will  not  be  reversed  on  appeal  because  of 
improper  statements  of  counsel  in  argument, 
where  It  does  not  appear  that  they  might  have 
had  any  material  effect  upon  the  verdict  ren- 
dered. State  V.  Comstock,  20  Kan.  650 ;  State 
V.  Estls.  70  Mo.  428 :  State  v.  Guy.  69  Mo.  430. 

And  where  the  objectionable  remarks  are  of 
a  general  character,  and  such  as  would  not  be 
likely  under  the  circumstances  to  prejudice  the 
cause  of  the  accused  In  the  minds  of  honest  men 
of  fair  intelligence,  the  failure  of  the  court  to 
strike  out  such  remarks  or  caution  the  Jury 
against  them  Is  not  such  an  abuse  of  discretion 
as  win  constitute  error  and  wari'ant  a  reversal. 
State  V.  McGahey,  3  N.  D.  293,  55  N.  W.  753. 

Unless  It  Is  proved  that  the  accused  In  a 
criminal  prosecution  has  been  Injured  by  Im- 
proper remarks  of  counsel  for  the  state  in  argu* 
ment,  the  Judgment  will  not  be  reversed  on  that 
ground  alone.  Slebert  v.  People,  143  III.  5T1, 
32  N.  E.  431. 

So,  In  People  v.  Van  Zlle,  73  Hun,  534,  2G  N. 
Y.  Supp.  390,  it  was  said  that  the  scope  and  ex- 
tent ot  the  opening  by  the  district  attorney  in 
a  criminal  case  must  be  controlled  by  the  trial 
Judge  In  the  exercise  of  a  wise  discretion,  and 
that  It  would  require  a  plain  violaciou  of  the 
rights  of  the  defendant  to  induce  an  appellate 
tribunal  to  reverse  a  conviction  for  an  errone- 
ous opening ;  but  the  conviction  was  affirmed  oo 
the  ground  that  the  statements  were  not  Im- 
proper. 

And  In  Spies  v.  People.  122  III.  1,  266.  12  N. 
E.  865,  17  N.  E.  898 ;  Bayslnger  v.  People,  115 
III.  420,  5  N.  E.  370;  Garrlty  v.  People,  107  HI. 
162 ;  and  Watt  v.  People.  126  111.  80,  1  L.  It.  A. 
403,  18  N.  E.  340, — It  was  held  that  language 
used  by  the  prosecuting  attorney,  though  per- 
haps Justly  subject  to  censure,  was  not,  in  view 
of  all  the  evidence  and  all  the  circumstances  at- 
tending the  trial,  such  grave  departure  from  the 
proper  line  of  argument  as  to  necessitate  a  re- 
versal ;  but  neither  the  remarks  nor  the  circum- 
stances relied  on  appear  In  the  cases. 

So,  the  court  In  reviewing  the  ruling  of  the 
court  below  on  a  motion  for  a  new  trial  on  the 
ground  of  Improper  statements  made  by  the 
county  attorney  In  his  opening  argumen.t,  the 
only  evidence  of  which  were  affidavits  of  counsel 
and  the  parties,  which  were  conflicting,  will 
presume  that  the  controverted  facts  with  refer- 
ence to  such  statement  were  In  accordance  with 
that  portion  of  the  conflicting  evidence  wMch 
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the  minds  or  excite  the  prejudice  of  the  jury. 
If  we  could  add  anything  to  what  has  been 
said,  or  could  use  any  language  calculated 
to  reach  the  minds  and  consciences  of  those 
to  whom  such  admonitions  are  addressed,  we 
would  avail  ourselves  of  the  present  occa- 
sion so  to  do.  As  we  cannot/  we  can  only 
reverse  and  remand  the  case,  in  the  hope  that 
the  accused  may  secure  a  fair  and  impartial 
trial,  according  to  law  and  according  to 
those  methods,  alike  ancient  and  honorable, 
which  still  obtain  in  all  enlightened  courts." 
See  also,  as  to  the  eflfect  of  a  departure  from 
legitimate  course  of  argument,  the  following 
cases:  Rudolph  v.  Landwerlen,  92  Ind.  34; 
School  Toxon  v.  Shaw,  100  Ind.  268;  Ball  v. 
Wolff,  61  Iowa,  559,  16  N.  W.  710;  Bremmer 
v.  Green  Bay^  S,  P.  <£•  A\  R.  Co.  61  Wis.  114, 
20  N.  W.  687. 
In  a  case  that  is  free  from  doubt  upon  the 


merits  the  appellate  courts  disregard  errors- 
of  the  trial  court,  even  in  a  criminal  case, 
when  it  is  reasonably  certain  that  they  could 
not  have  affegted  the  result.  A  propo8itioI^ 
is  reasonably  certain  when  it  is  supported  by 
the  strong  probabilities,  but  here  the  stron<« 
probabilities  are  that  the  errors  did  affect 
the  result.  The  average  man  cannot  read 
the  eloquent  but  inflammatory  language  of 
the  district  attorney  without  being  im- 
pressed by  it,  and  it  is  safe  to  presume  that 
the  effect  would  be  heightened  by  hearinpj 
those  words  spoken  with  animation  and  en- 
thusiasm under  the  exciting  circumstances- 
surrounding  an  important  criminal  trial. 
The  jury  might  be  told  by  the  court  to  forget 
them,  but  could  they  forget  them?  They 
might  be  told  to  disregard  them,  but  how  can 
we  be  certain  that  they  did  disregard  them? 
Moreover,   some  of  the  most  objectionable 


Is  most  in  coDSODance  with  the  niUng  of  the 
court  below.     State  t.  Comstock,  20  I\&n.  050. 

And  where  it  appears  on  the  part  of  the  de- 
fense that  the  prosecuting  attorney  used  lan- 
guage In  argument  warranting  a  reversal,  but 
this  is  disputed  by  affidavits  filed  by  the  attor- 
ney for  the  state  shawing  language  not  Justify- 
ing a  disturbance  of  the  Judgment,  the  court 
on  appeal  will  determine  the  disputed  fact  as 
to  what  he  really  said  in  accordance  with  the 
ruling  of  the  court  below.  State  v.  Johnson,  76 
Mo.  121. 

And  an  order  denying  a  new  trial  in  a  crimi- 
nal case,  asked  for  on  the  ground  that  the  lan- 
guage of  the  prosecuting  attorney  In  argument 
was  Improper  and  prejudicial  to  the  prisuner, 
win  not  be  reversed  on  appeal,  where  the  dis- 
trict court  found  on  conflicting  evidence  that 
the  prosecuting  attorney  was  not  guilty  of  the 
conduct  attributed  to  him,  and  the  appellate 
court  cannot  say  that  the  finding  vvns  wrong. 
Cunningham  ▼.  State,  50  Neb.  691,  77  N.  W. 
60 ;  State  v.  Baber,  11  Mo.  App.  586,  Appx. 

VIII.  The  degree  of  improprietv  warrantiriff  a 

fevereal. 

a.  The  general  principle. 

Since  a  conviction  will  only  be  reversed  for 
Improper  language  of  the  prosecuting  attorney 
in  a  criminal  case  where  It  was  such  as  to  preju- 
dice the  defendant,  even  though  due  objection 
was  made,  a  ruling  bad,  and  an  exception  taken, 
and  the  language  was  not  withdrawn.  It  fol- 
lows that  the  question  whether  or  not  a  reversal 
will  be  had  for  that  cause  will  depend  upon  the 
degree  of  Impropriety  of  the  language,  and  that 
the  test  will  be  the  question  whether  or  not  It 
was  so  Improper  as  to  prejudice  the  Jury  against 
the  accused  and  deprive  l^m  of  a  fair  trial. 

b.  Denunciation  and  abuse  of  the  defendant. 

The  line  between  denunciation  and  abuse, 
which  will  reverse  a  conviction,  and  that  which 
will  not,  if  one  can  be  found  o(her  than  that 
based  on  capacity  to  Injure,  seems  to  rest  on  the 
distinction  between  mere  personal  abuse  and 
Invective  called  forth  by  the  character  of  the 
crime  shown  by  the  evidence. 

Thus,  personal  abuse  of  the  accused  by  the 
prosecuting  attorney  in  a  criminal  case  having 
nothing  whatever  to  do  with  the  case  or  the 
facts  and  circumstances  In  proof,  and  whi^h  is 
calculated  to  Inflame  the  passions  of  the  Jury 
against  him,  and  the  refusal  of  the  court  on  re- 
quest to  reprimand  him,  require  the  reversal  of 
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a  Judgment  and  conviction  therein.  State  ▼.  Fis- 
cher. 124  Mo.  460,  27  S.  W.  1109:  State  v. 
Bobbst,  131  Mo.  328.  32  S.  W.  1149 :  Stone  v. 
State.  22  Tex.  App.  185.  2  S.  W.  583 ;  State  v. 
Baker,  57  Kan.  541.  46  Pac.  947. 

And  a  remark  by  the  prosecuting  attorney  In 
a  criminal  case  In  the  presence  of  the  Jury,  be> 
ing  a  damaging  inference  tending  to  bring  tbe^ 
defendant  Into  contempt  and  discredit  him  with 
the  Jury,  Is  unauthorized,  and.  when  empha- 
sized by  the  refusal  of  the  court  on  motion  of  the 
defendant  to  exclude  It  from  the  consideration 
of  the  Jury,  Is  a  ground  for  reversal  of  a  convic- 
tion therein.  Scott  v.  State,  110  Ala.  48.  20 
So.  468. 

So,  personal  abuse  of  the  prisoner  by  the 
prosecuting  attorney  In  a  criminal  case,  and  a 
statement  of  the  law  at  war  with  the  presumi^- 
tlon  of  Innocence  which  continues  with  the- 
prisoner  until  the  verdict,  warrant  reversal  of 
the  conviction,  though  the  court  directed  coun- 
sel to  keep  within  the  record,  where  he  still  kept 
up  his  line  of  obnoxious  remarks.  State  v. 
Young,  99  Mo.  666,  12  S.  W.  879. 

And  improper  insinuations,  as  well  as  direct 
attack,  made  by  the  district  attorney  upon  the 
defendant,  well  calculated  to  prejudice  the  Jury 
against  him,  will  warrant  a  reversal  of  h.  con- 
viction therein,  though  the  court  as  often  as  .ap- 
pealed to  sustained  the  defendant's  objection 
to  the  unwarranted  statements  and  improper  in- 
sinuations, where  the  action  of  the  court  was- 
hed In  such  a  manner  as  to  have  no  effect  upon 
the  dlstrlclt  attorney,  who  persisted  In  the  Im- 
proper conduct  the  same  as  before,  no  attempt 
having  been  made  to  punish  him  or  to  repri- 
mand him  for  unprofessional  conduct.  Heller 
V.  People,  22  Colo.  11,  43  Pac.  124. 

So,  the  act  of  the  prosecuting  attorney  In  a 
prosecution  for  theft  In  calling  the  accused  a 
thief  and  referring  to  his  color,  and  saying  chat 
all  good  men  desired  his  conviction,  not  checked 
or  corrected  by  the  court,  on  objection,  requires 
the  reversal  of  the  Judgment  and  convictloQ, 
and  the  remanding  of  the  cause  for  a  new  trial. 
Crawford  v.  State,  15  Tex.  App.  501. 

For  another  case  of  reference  to  the  defend- 
ant's color,  see  State  v.  lllll,  114  N.  C.  781.  IS 
S.  E.  971,  infra,  IX. 

And  the  repeated  assertion  of  the  district 
attorney  In  a  prosecution  for  having  possession 
of  burglars'  tools,  that  the  defendant  was  a  thief, 
followed  by  the  ruling  of  the  court  that  the  as- 
sertion was  warranted  by  the  evidence,  war^ 
rants  and  requires  a  new  trial.  Scott  v.  State» 
91  Wis.  552,  65  N.  W.  61. 

So,  a  statement  by  the  prosecuting  attornef 


I 


11899. 


People  y.  Fiblding. 


658 


language  was  not  alluded  to  by  the  court 
^n  itB  charge,  and  instructions  to  the  jury 
-do  not  always  neutralize,  either  as  a  matter 
«of  law  or  fact,  the  effect  of  improper  remarks 
in  their  presence.     People  v.  Corey,  157  N. 
Y.  332,  346,  51  N.  E.  1024;  Brooka  v.  Roch- 
ester R.  Co.  156  N.  Y.  244,  252,  60  N.  E.*  945 ; 
People  V.  Hill,  37  App.  Div.  327,  56  N.  Y. 
Supp.  282:  Stcan  v.  Keough,  35  App.  Div. 
80,  54  N.  Y.  Supp.  474.     From  our  observa- 
tion of  jurymen,  we  think  the  language  un- 
der consideration  would  be  apt  to  turn  their 
minds  against  the  defendant,  divert  their  at- 
tention from  the  evidence,  and  prevent  the 
-e.\ercise  of   sound   and   dispassionate  judg- 
ment upon  the  merits.     It  brought  before 
-them  vivid  pictures  of  suffering  and  want, 
-of  wrongs  done,  to  the  widow  and  orphan  by 
the  defendant,  and  of  a  multitude  of  people 
waiting  outside  the  court-house  for  his  con- 


viction. The  hardships  of  small  taxpayers, 
the  privations  of  the  poor,  and  the  over- 
whelming influence  of  public  opinion,  were 
urged  against  him,  and  he  was  described  as 
a  thief  living  in  a  palace  on  the  proceeds  of 
public  plunder.  There  was  even  an  attempt 
to  intimidate  the  jury  by  telling  them  that 
they  would  commit  "the  unpardonable  sin" 
unless  they  convicted  him.  The  cause  of 
complaint  by  the  appellant  is  not  a  single, 
inadvertent  remark,  which  might  well  be 
overlooked,  but,  after  repeated  objections,  im- 
proper statements  were  persisted  in  under 
the  claim,  sustained  by  the  court,  that  it  was 
right  to  make  them.  The  harsh  and  unjust 
statements  of  the  district  attorney  were  not 
founded  upon  evidence,  but  rested  wholly  on 
his  unsupported  declarations.  The  most  of 
them  would  have  been  ruled  out  as  immate- 
rial or  incompetent,  if  evidence  had  been  of- 


la  argument  In  a  trial  for  selling  liquor  lo  a 
minor,  that  a  saloonkeeper  was  not  to  be  be- 
lieved, and  that  a  witness  who  drank  was  t^n- 
titled  to  no  more  credit  than  the  saloon  keeper, 
uncorrected  by  the  court,  requires  that  the  con- 
viction be  set  aside  and  a  new  trial  had.  Peo- 
ple V.  Kahler.  03  Mich.  625,  53  N.  W.  826. 

But  to  make  vituperation  and  abuse  of  the 
accused  by  the  district  attorney  ground  for  re- 
versal of  a  judgment  It  must  appear  that  the  re- 
marks Indulged  In  were  grossly  unwarranted 
«nd  Improper,  and  that  they  were  of  a  material 
character  calculated  Injuriously  to  affect  the  de- 
fendants rights.  McConnell  v.  State.  22  lex. 
App.  354,  58  Am.  Rep.  048.  3  S.  W.  609: 

And  an  Implication  that  the  defendant  was  a 
cascal,  by  the  prosecuting  attorney  In  argument 
In  a  prosecution  for  assault  with  Intent  to  kill, 
will  not  be  deemed  to  have  had  any  effect  upon 
the  Jury,  so  as  to  constitute  ground  for  reversal. 
«tate  V.  Stark.  72  Mo.  38. 

Nor  will  the  act  of  the  district  attorney  in 
calling  the  defendant  a  deadbeat  In  ai'gument 
In  a  prosecution  for  conspiracy  to  defraud  by 
false  pretenses  be  corrected  on  writ  of  error, 
though  objectionnble,  and  though  the  court  re- 
fused to  correct  it.  People  y.  Winslow,  S'J 
3IIch.  505. 

And  a  remark  by  the  prosecuting  attorney  In 
«  criminal  case  In  his  opening  statement,  that 
the  accused  was  a  dirty  dog,  though  a  breach  of 
professional  decorum,  cannot  be  regarded  of  suf- 
ficient Importance  to  work  a  reversal  of  a  con- 
nrlctlon.  Anderson  v.  State  104  Ind.  467,  4  N. 
E.  63,  5  N.  E.  711. 

Nor  will  a  Judgment  of  conviction  in  a  crlm- 
•Inal  case  be  disturbed  because  the  district  at- 
torney during  his  argument  advanced  toward 
the  defendant  and  pointed  his  finger  toward 
falm  and  addressed  him  personally,  saying  that 
be  sought  this  trouble  with  the  prosecuting  wit- 
ness, and  made  a  cowardly  attack  upon  him. 
I'eople  V.  Wheeler,  65  Cal.  77,  2  Pac.  892.  And 
«ee  Hamilton  v.  State,  97  Tenn.  452,  57  S.  W. 
104. 

And  speaking  of  the  defendant  as  an  assassin 
is  not  ground  for  reversal  where  there  Is  nocb- 
Ing  to  show  that  the  assertion  was  not  with  ref- 
erence to  the  offense  for  which  he  was  being 
tried.  Fertig  v.  State.  100  Wis.  301.  75  N.  W. 
i)60. 

In  the  above  case,  Scott  v.  State.  91  Wis.  552, 
<65  N.  W.  61,  supra,  was  distinguished  upon  the 
ground  that  In  that  case  the  district  attorney 
«poke  of  the  accused  as  a  thief,  not  with  refer- 
•ence  to  the  offense  for  which  he  was  on  trial,  but 
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as  a  fact  tending  to  establish  guilt  of  that  of- 
fense. 

So,  a  remark  of  the  district  attorney  in  a 
prosecution  for  burglary,  that  one  who  will  com- 
mit burglary  will  commit  murder,  is  not  such 
an  abuse  of  the  right  of  argument  as  will  re- 
quire a  reversal, — especially  where  the  appel- 
lant failed  to  ask  any  Instruction  to  the  Jury 
with  regard  to  it.  Matthews  v.  State  (Tex. 
Crim,  App.)   38  S.  W.  172. 

And  a  reversal  will  not  be  had  because  tho 
district  attorney  in  his  closing  argument  to  the 
Jury  called  the  accused  a  tramp,  vagabond,  and 
villain,  which  statement  was  reiterated  after 
objection,  where  the  accused  did  not  request  the 
court  to  Instruct  the  Jury  with  relation  thereto, 
and  It  Is  not  shown  that  the  remarks  were  such 
as  under  the  circumstances  were  calculated  to 
Illegally  affect  the  defendant's  right.  Frlzzell 
V.  State,  30  Tex.  App.  42.  16  S.  W.  751. 

And  Improper  conduct  on  the  part  of  the 
prosecuting  attorney  In  calling  the  defendants 
In  a  prosecution  for  aggravated  assault  "bloody 
assassins"  and  "midnight  assassins,"  In  Watson 
V.  State  (Tex.  CrIm.  App.)  22  S.  W.  1038,  and 
In  calling  the  defendant  in  a  murder  trial  a 
"hyena,"  In  Kugadt  v.  State,  38  Tex.  Crim.  Rep. 
081,  ^4  S.  W.  989,  and  In  Schroedcr  v.  State 
(Tex.  CrIm.  App.)  36  S.  W.  94.  and  In  holding 
pictures  of  the  defendant  in  his  hand  in  sight  of 
the  Jury,  in  State  v.  Howard.  116  Mo.  145.  24 
S.  W.  41, — was  held  to  be  cured  so  as  not  to  re- 
quire a  reversal,  by  a  reprimand  from  the  court, 
and  a  withdrawal  of  the  Improper  remarks,  aud 
an  Instruction  to  disregard  them. 

So,  failure  of  the  court  to  stop  the  tilate's 
counsel  from  abusing  the  defendant  In  argument 
in  a  criminal  case  Is  not  ground  for  reversal 
where  the  error  was  corrected  by  the  court  In 
Its  charge  to  the  Jury.  State  v.  Sheets.  89  N. 
C.  543. 

See  also  Smalls  v.  State,  105  Ga.  669.  31  S. 
B.  671 ;  People  v.  Benham,  160  N.  Y.  402,  55  N. 
E.  11.  supra,  VI.  b. 

In  State  v.  Hamilton,  55  Mo.  520,  however,  it 
was  held  that  It  is  for  the  court  in  the  presence 
of  which  epithets  and  invectives  are  Indulged  In 
by  counsel  to  determine  whether  counsel  tran- 
scend the  limits  of  professional  duty  and  proprie- 
ty, and  that  determination  cannot  be  assigned 
for  error  In  any  appellate  tribunal.  But  see 
Missouri  cases,  above  set  forth. 

c.  Attack  on  defendant's  toitnesses. 

The  capacity  of  the  improper  language  to  In- 
jure the  defendant  seems  to  be  the  sole  test  as 
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fered  to  show  that  thej  were  true.  They 
violated  the  reason  upon  which  the  law  of 
evidence  is  founded,  by  spreading  facts  be- 
fore the  jury  without  any  proof,  and  virtual- 
ly, also,  the  rule  of  evidence  which  prohibits 
immaterial  and  incompetent  facts  from  be- 
ing proved.  There  was  no  evidence  that  it 
cost  $10,000  a  year  to  live  in  the  style  of 
£ighth  avenue,  where  the  defendant  resided, 
and  when  the  point  was  raised  the  court  so 
ruled.  The  district  attorney,  however,  in 
disregard  of  the  ruling,  appealed  to  the  com- 
mon sense  of  the  jury,  and  the  court  very 
properly  tried  to  check  him,  but  he  was  al- 
lowed to  appeal  to  their  experience  without 
rebuke.  After  that  he  met  with  no  attempt 
at  restraint  by  the  court.  Whatever  he 
said,  whether  it  was  about  the  ividow  starv- 
ing her  little  children  until  their  faces  got 
pinched  and  haggard,  in  order  that  she  might 


pay  the  taxes  stolen  by  the  defendant,  or 
about  aged  men,  deformed  by  painful  labor, 
whose  money  the  defendant  had  squandered^ 
met  with  the  approval  of  the  court.  Insteaff 
of  repressing  these  unfounded  and  dangerous 
assertions,  when  repeatedly  requested  to,  at 
first  he  condemned  the  efforts  of  the  defend- 
ant's counsel  to  prevent  them,  and  finally 
pronounced  the  course  of  the  district  attor- 
ney "perfectly  proper,"  and  expressed  regret 
that  his  ruling  to  that  effect  was  not  ac- 
quiesced in.  Even  the  threat  of  popular  de- 
nunciation, and  the  attempt  to  frighten  the- 
jury  by  declaring  that  they  would  commit 
the  unpardonable  sin  if  they  found  for  the 
defendant,  met  with  neither  remonstrance 
nor  reproof.  The  language  of  the  prosecut- 
ing officer,  thus  indorsed  by  the  highest  au- 
thority known  to  the  jury,  must  have  gone 
home  to  their  minds  with  powerful  and  con- 
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to  the  effect  oo  a  conviction  with  reference  to 
this  subject. 

Thus,  an  attempt  on  the  part  of  the  proseeat- 
iDg  attorney  In  a  criminal  case  to  break  down 
and  discredit  witnesses  for  the  defense  by  in- 
nuendo and  insinuation,  rather  than  by  compe- 
tent testimony  and  cross-examination,  made 
against  objection,  is  sufficient  to  warrant  set- 
ting aside  a  verdict  and  conviction.  People  v. 
Gaboon,  88  Mich.  456,  50  N.  W.  384. 

And  a  statement  by  the  prosecuting  attorney 
impugning  the  character  of  a  witness  furnishes 
ground  for  the  reversal  of  a  conviction,  where 
the  court,  in  answer  to  objection  thereto,  stated 
to  the  Jury  that  it  was  for  them  to  determine 
whether  or  not  the  character  of  the  wltnej^  was 
bad.  Magnuson  v.  State  cor  rcL  Jarrett,  13  lud. 
App.  303.  41  N.  E.  545. 

And  a  statement  by  the  prosecuting  attorney 
in  his  closing  argument,  that  w4tnes8e8  favor- 
able to  the  defendant  had  been  influenced  in  giv- 
ing their  testimony  by  the  corrupt  use  of  moucy, 
unless  Justified  by  something  shown  or  said  on 
the  trial,  furnishes  sufficient  reason  for  a  re- 
versal of  the  Judgment,  where  the  court  in  reply 
to  objection  thereto  stated  that  it  considered 
the  argument  legitimate.  State  v.  Helm,  1)2 
Iowa,  540,  61  N.  W.  246. 

So,  while  the  court  on  appeal  will  not  reverse 
a  conviction  in  a  criminal  case  on  account  of 
the  use  of  language  by  the  prosecuting  attorney 
merely  denunciatory  of  the  conduct  of  witnesses, 
a  charge  that  a  witness  had  served  a  term  in 
the  penitentiary,  without  proof  to  support  it,  is 
something  more  than  mere  denunciation,  and  re- 
fusal of  the  court  to  correct  it  upon  objection, 
and  a  failure  to  coirrect  It  In  the  instructions, 
is  error  requiring  a  reversal.  Scblotter  v.  State 
ea  rel,  Croy,  127  Ind.  403,  27  N.  E.  149. 

And  the  act  of  the  solicitor  general  In  a  trial 
for  seduction,  of  making  out  a  bill  of  indictment 
for  another  crime  against  one  of  the  accused's 
witnesses  who  had  Just  testified,  and  announc- 
ing in  the  hearing  of  the  Jury  that  he  intended 
to  prosecute  the  witness,  is  error  warranting  a 
reversal.  Lewis  v.  State,  89  Ga.  396,  15  S.  E. 
489. 

And  positive  assertions  by  the  prosecuting  at- 
torney that  the  witness  then  on  the  stand  had 
on  a  former  occasion  given  a  contrary  showing 
concerning  the  chief  fact  In  the  case,  and  that  he 
was  not  telling  the  truth,  and  was  trying  to  sad- 
-dle  the  crime  on  another,  made  against  objec- 
tion, and  constant  Interruptions  of  the  eznmina- 
tion  by  the  defendant's  counsel  by  rude,  improp- 
er, and  profane  remarks,  warrant  a  reversal  of 
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a  Judgment  of  conviction.     People  v.  Cai*r.    G4 
Mich.  702,  31  N.  W.  590. 

So,  In  People  v.  Quick,  58  Mich.  322,  25  N.  W. 
302,  a  Judgment  of  conviction  In  a  criminal  case 
was  reversed  because  of  a  statement  by  the 
prosecuting  attorney  In  argument  that  on  the 
solemnity  of  his  official  oath  he  belleveii  that 
certain  witnesses  had  lied,  committing  dellborate 
perjury,  and  that  a  failure  to  prove  by  other 
witnesses  discrediting  facts  on  which  a  \viinei«s 
had  been  cross-examined  was  very  significant, 
and  that-  If  such  facts  existed  the  accused  could 
have  shown  them,  together  with  other  errors. 

And  In  Hodge  v.  State,  26  Fla.  11.  7  So.  '>93» 
a  Judgment  of  conviction  was  reversed  because, 
with  other  error,  the  court  permitted  the  state's 
attorney  to  make  remarks  calculated  to  con  fuse- 
witnesses,  and  to  cast  suspicion  on  their  evi- 
dence. 

And  in  People  v.  Montague,  71  Mich.  447,  8^ 
N.  W.  585,  a  conviction  was  ^t  aside  and  a 
new  trial  granted  because  the  prosecuting  at- 
torney was  permitted,  against  objection,  to  as- 
sail the  reputation  of  a  witness,  and  dwell  upon 
matters  not  In  evidence,  and  arouse  prejudices,, 
together  with  other  errors. 

And  In  People  v.  O'Brien,  96  Mich.  G30,  56 
N.  W.  72,  a  conviction  was  set  aside  and  a  new 
trial  granted  because  the  prosecuting  attorney, 
against  objection,  violated  an  agreement  to  sub- 
mit the  case  to  the  Jury  without  argument,  by 
arguing  the  questions  of  fact  to  the  Jury  under 
pretense  of  answering  the  defendant's  request 
to  charge,  and  asked  leading  questions  and  crit- 
icised witnesses  for  the  defense  In  the  presence- 
of  the  Jury,  and  Invited  the  jury  to  act  as  de- 
tectives in  addition  to  their  other  duties. 

But  while  the  act  of  the  prosecuting  aitomey 
in  branding  the  defendant's  witnesses  as  per- 
jured liars,  In  argument    In    a    criminal  case, 
would  be  ground  for  reversal  of  a  Judgment,  It 
knowingly  permitted  by  the  court,  it  will  not 
warrant  a  reversal  where  the  court's  attention, 
was  not  called  to  the  matter  at  the  time,  and 
when  It  was  called  to  it  the  court  reproved  the- 
attorney   by   stating   that   such   remarks    were- 
highly  improper.     Kicks  v.  State,  19  Tex    App. 
308. 

And  the  act  of  the  county  attorney  In.  cro- 
pounding  wholly  irrelevant  and  prejudicial' 
questions  to  the  defendant's  witnesses,  and  ln< 
attempting  to  introduce  a  record  of  a  convic- 
tion of  one  of  them  for  a  crime,  does  not  re- 
quire a  reversal  where  the  court  Immediately 
sustained  objections  to  the  questions  aud  tb» 
proffered  testimony.  State  v.  Beat,  94  Iowa.  S9,. 
62  N.  W.  657. 
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vincing  effect,  while  the  counsel  for  the  de- 
fendant was  left  in  the  attitude  of  a  wrong- 
doer trying  to  disturb  the  proceedings  of  the 
court.  After  persisting  in  his  efforts  to  pro- 
tect his  client  until  the  court  held  that  he 
was  out  of  order,  he  was  not  obliged  to  run 
the  risk  of  punishment  for  contempt  by  con- 
tinuing to  object,  for  all  that  was  said  by  the 
district  attorney  after  the  court  had  taken 
this  position  should  be  held  subject  to  the 
exceptions  already  interposed.  The  court 
should  even  allow  an  exception  upon  appeal, 
where  counsel  were  prevented  from  except- 
ing at  the  trial.  Moreover,  the  objections 
taken  were  to  the  general  course  pursued  by 
the  district  attorney,  and  when  the  court 
had  sanctioned  this,  no  further  objection  or 
exception  was  necessary.  This  method  of 
summing  up  should  have  been  sternly  inter- 
rupted by  the  court  of  its  own  motion,  so  a« 


to  exclude  improper  statements  and  com- 
ments from  the  consideration  ol  the  jury^ 
for  objections  made  after  the  district  attor- 
ney had  said  what  he  wanted  to  were  objec- 
tions made  after  the  harm  was  done. 

After  wh.at  took  place  during  the  summing 
up,  how  can  we  be  sure  that  the  general  and 
placid  language  of  the  charge  wholly  coun- 
teracted the  pointed  and  vigorous  words  of 
the  district  attorney,  indorsed  as  they  had 
been  by  the  court  itself?  When  improper 
evidence  has  been  received  or  improper  state- 
ments made  in  the  presence  of  the  jury,  if  the- 
court  seeks  to  correct  them  the  correction 
should  be  as  broad  as  the  error,  and  cover 
substantially  the  same  ground,  as  was  the- 
case  in  Cole  v.  Fall  Brook  Coal  Co,  169  N.  Y. 
99,  53  N.  £.  C70,  decided  at  the  present  term. 
The  court  in  its  charge  said  nothing  about  thfr 
'  improper  appeals  to  sympathy,  prejudice,  or 


Nor  does  a  demand  by  the  cotuity  attorney  in 
a  criminal  prosecution  in  the  presence  of  the 
jury,  that  witnesses  be  committed  for  perjury 
for  evidence  given  in  the  case,  afford  ground 
for  reversal,  where  the  court  said  in  reply  that 
he  would  not  hold  him,  but  that  he  could  be 
held  by  Information  If  there  was  any  ground 
for  doing  so.  State  v.  Pilklngton,  92  Iowa,  92, 
60  N.  W.  502. 

And  an  objection  to  a  witness  by  the  district 
attorney,  in  a  criminal  case,  on  the  ground  that 
he  had  been  convicted  of  a  felony,  and  an  al- 
lusion to  that  fact  In  argument,  furnish  no 
ground  for  reversal  where  no  fact  was  blaled 
that  was  detrimental  to  the  defendant, — espe- 
cially where  no  charge  was  asked  by  the  accused 
to  exclude  the  remarks  from  the  consideration 
of  the  Jury.  Jackson  v.  State  (Tex.  Crim.  App.) 
87  S.  W.  430. 

So,  in  I'eople  v.  Bielfus,  59  Mich.  57G,  20  N. 
W.  771,  it  was  said  that  Improper  and  Insulting 
language  to  witnesses  and  about  witnesses  and 
others,  by  the  prosecuting  attorney  in  a  crim- 
inal case,  is  a  serious  abuse,  and  cannot  be  tol- 
erated. But  the  reversal  of  the  conviction  there- 
in appears  to  have  been  had  on  other  grounds. 

And  In  Bell  v.  State,  100  Ga.  78,  27  S.  E. 
669,  It  was  held  that  remarks  of  the  solicitor 
general  In  argument  In  a  criminal  prosecutioa  in 
which  a  witness  had  been  sought  to  be  im- 
peached, that  he  had  had  his  hands  full  of  other 
business,  and  had  not  the  time  to  look  up  the 
facts,  but  that  ma9  after  man  had  come  to  him 
and  told  him  that  be  would  believe  the  witness 
upon  oath,  was  grossly  improper,  but  the  ques- 
tion whether  It  was  a  sufficient  ground  fur  a 
new  trial  was  not  passed  upon,  as  reversal  was 
had  no  other  grounds,  and  It  was  not  probable 
that  such  misconduct  would  not  be  repeated  on 
the  next  trial. 

So,  the  expression  of  an  opinion  by  the  prose- 
cuting officer  In  a  criminal  case  with  reference 
to  the  weight  which  should  be  given  to  teatl- 
mony  of  a  certain  class  of  persons.  follo\\ed  by 
a  clear  statement  of  the  undoubted  right  of  the 
Jury  to  pass  upon  the  question,  does  not  warrant 
a  reversal  of  a  conviction  had  therein.  People 
V.  Louie  Koo,  112  Cal.  17,  44  Pac.  453. 

And  a  suggestion  by  the  solicitor  general  to  a 
witness  under  examination  as  to  what  is  neces- 
sary In  order  to  claJm  the  privilege  of  not  crim- 
inating himself.  If  Improper,  will  not  vitiate  the 
trial.     Uamsey  v.  State,  92  Ga.  53.  17  S.  E.  G13. 

Nor  will  side- bar  remarks  by  the  district  at- 
torney in  conversation  with  counsel  for  the  ac- 
cused In  a  criminal  action,  with  reference  to  a 
witness  having  been  tried  for  a  criminal  of- 
4C  L.  R.  A. 


fense,  warrant  a  reversal,  where  the  court  repri- 
manded counsel  and  stated  to  them  in  the  pres- 
ence of  the  Jury  that  the  result  of  the  witness's 
trial  had  nothing  to  do  with  the  case.  Howard 
V.  State  (Tex.  CrIm.  App.)  33  S.  W.  225. 

And  a  question  asked  a  witness  for  the  de- 
fense, as  to  the  commission  by  him  of  a  dis- 
creditable act,  for  the  purpose  of  dlscredltlng- 
hlm,  furnishes  no  ground  for  a  reversal  where 
his  answer  exculpates  him  from  the  charge. 
Lancaster  v.  Slate,  36  Tex.  CrIm.  Rep.  16,  35- 
S.  W.  165;  Kelly  v.  State,  37  Tex.  CrIm.  Bep. 
G41,  40  S.  W.  803. 

d.  Attack  on  counsel. 

It  would  seem  that  an  attack  by  the  prose- 
cuting attorney  upon  counsel  for  the  defendant 
has  never  been  deemed  sufficiently  prejudicial 
to  warrant  the  reversal  of  a  conviction,  though 
It  would  appear  from  the  language  of  some  of 
the  cases  that  circumstances  might  occur  under 
which  It  might  be  so. 

Thus,  remarks  of  the  district  attorney  In  his 
closing  argument,  as  to  the  personal  conduct  of 
the  defendant's  counsel,  and  discourteous  lan- 
guage with  reference  to  him,  though  reprehensi- 
ble, will  not  warrant  a  reversal  where  It  cannot 
be  seen  that  the  accused  was  prejudiced  thereby. 
Wheelock  v.  State  (Tex.  CrIm.  App.)  38  S.  W. 
1S2 ;  People  v.  Patterson,  124  Cal.  102,  66  Pac. 
882. 

And  an  Insinuating  remark  by  the  prosecuting: 
attorney  In  argument  against  the  counsel  for  the 
accused  furnishes  no  ground  for  a  reversal,  where- 
the  court  told  him  that  it  was  out  of  order, 
and  that  he  should  avoid  vituperation.  State- 
V.  Taylor,  134  Mo.  100,  35  S.  W.  92. 

And  a  humorous  passage  in  the  argument  of 
the  district  attorney  In  a  criminal  case,  directed 
at  the  counsel  for  the  accused,  witb  reference  to- 
his  manner  of  argument  to  the  Jury,  furnlshea 
no  ground  for  a  reversal,  though  the  court  re- 
fused to  rebuke  him.  State  v.  Taylor,  134  Mo. 
lUU.  35  S.  W.  5)2. 

So,  In  Franklin  v.  State  (Tex.  Crlm.  App.)  61 
S.  W.  931,  remarks  of  the  district  attorney  lii> 
argument,  to  the  effect  that  all  he  said  was  ex- 
cepted to,  tending  to  belittle  his  opponent's  ex- 
ceptions, were  held  to  be  improper,  but  the  Judg- 
ment and  conviction  were  affirmed. 

e.  Mlsatatement  of  the  factB, 

Bemarks  of  the  prosecuting  attorney  In  argu- 
ment In  a  criminal  case  furnish  no  ground  for 
reversal  where  they  are  rather  In  the  nature  ot 
deductions  and  arguments    upon    the    evidence- 
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passion,  the  starvation  of  children  by  their 
widowed  mothers,  the  knotted  fingers  and 
bent  forms  of  old  men,  the  denunciation  of 
the  defendant  as  a  thief,  or  the  bugbear  of 
the  unpardonable  sin,  held  up  before  the 
jury  so  forcibly.  The  correction  did  not 
■cure  the  errors,  because  it  did  not  go  far 
enough,  and  was  not  sufficiently  clear  and 
«pecific  It  did  not  repel  the  presumption  of 
injury.  Coleman  v.  People,  68  N.  Y.  555, 
^Gl ;  People  v.  Qonzalez,  35  N.  Y.  49,  59. 
Whether  the  defendant  be  innocent  or  guilty, 
in  our  opinion  he  has  not  been  adjudged  guil- 
ty in  accordance  with  law,  because  he  has 
not  had  the  fair  and  impartial  trial  which 
the  law  prescribes  for  a  person  charged  with 
■crime.  If  we  disregard  a  sound  and  well-es- 
tablished rule  in  his  case  because  we  think  he 
is  guilty,  we  tear  down  one  of  the  safeguards 
provided  by  society  for  the  protection  of  its 


citizens,  and  the  precedent  may  at  some  tim« 
aid  in  depriving  an  innocent  man  of  his  lib- 
erty or  his  life. 

The  judgment  should  he  reversed,  and  a 
new  trial  ordered. 

Parker,  Ch.  J.^  Bartlett,  and  Martlat 
JJ.,  concur. 

Halght,  J.,  dissenting: 

The  indictment  under  which  the  defendant 
was  convicted  was  founded  upon  S  165  of  the 
Penal  Code.  The  affirmance  by  the  appel- 
late division  was  unanimous,  thus  disposing 
of  the  questions  of  fact.  We  have  carefully 
examined  the  exceptions  taken  with  refer- 
ence to  the  admission  and  rejection  of  evi- 
dence, and  are  of  the  opinion  that  they  were 
properly  disposed  of  by  the  court  below. 
There  is  only  one  question  which  we  think  it 


than  mere  opinions  or  independent  statements. 
House  V.  State,  10  Tex.  App.  227. 

And  mistaken  inferences  drawn  from  the  evi- 
-dence  by  the  district  attorney  in  argument  do 
not  constitute  such  misconduct  as  will  warrant 
•a  reversal.  Bebler  v.  State.  112  Ind.  140,  13  N. 
E.  272 :  People  v.  Barnbart.  59  Cal.  402 :  Peo- 
ple V,  Lee  Ah  Yute,  60  Cal.  93 :  Spahn  v.  People, 
137  111,  638,  27  N.  B.  688 ;  Sage  v.  State,  127 
Ind.  15,  26  N.  E.  667 :  State  v.  Mai  Ion.  75  Mo. 
^55;  Ross  v.  State  (Wyo.)  57  Pac.  924. 

Where  they  were  not  such  as  would  neces- 
4Barliy  or  probably  mislead  the  Jury  to  the  preju- 
dice of  the  defendant.  Ross  v.  State  (Wyo.) 
•57  Pac.  924  ;  Spahn  v.  People,  137  111.  538,  27 
N.  E.  088. 

As  It  often  occurs  that  counsel  do  not  agree 
418  to  what  the  testimony  Is.  People  v.  Barn- 
hart,  59  Cal.  402. 

And  refusal  of  the  district  judge  in  a  crim- 
inal case  to  stop  the  district  attorney  in  the 
■course  of  his  ai'gument,  on  motion  of  counsel 
for  the  accused  on  the  ground  that  the  district 
attorney  was  making  an  improper  and  unfair 
argument,  is  not  a  ground  for  reversal.  State 
▼.  Duck,  85  La.  Ann.  764. 

While  the  prosecuting  attorney  in  a  criminal 
case  should  not  seek  to  have  the  Jury  accord  to 
testimony  which  be  had  offered,  and  which  had 
been  received  for  a  limited  specific  purpose,  an 
direct  entirely  beyond  that  which  he  had  declared 
would  be  its  legitimate  scope,  his  doing  so  will 
cot  be  ground  for  reversal,  unlcBs  the  court  on 
appeal  is  satisfied  that  the  accused  was  preju- 
diced thereby.  State  v.  Fourchy,  51  La.  Ann. 
228,  25  So.  109. 

And  a  statement  by  the  prosecuting  attorney 
in  his  closing  argument,  that  the  defendant  had 
admitted  that  he  committed  the  murder,  does  not 
warrant  setting  aside  the  conviction,  where  it 
appears  that  during  the  trial  his  counsel  had  ad- 
mitted the  killirg  as  charged  in  the  indictment. 
State  V.  Weiners,  4  Mo.  App.  492. 

Nor  is  permitting  counsel  for  the  state  to  dls- 
•cuss  the  church  relations  of  the  parties  in  a 
prosecution  for  ravishment  reversible  error 
where  there  was  evidence  tending  at  least  to 
«hovv  that  the  defendant  was  a  minister  of  the 
gospel.     Atkins  v.  State,  11  Tex.  App.  8. 

And  a  statement  by  counsel  for  the  state  In 
«  criminal  case,  that  a  witness  bad  been  ar- 
rested because  he  had  stated  on  leaving  the 
«tand  upon  the  preceding  day  that  his  testi- 
mony was  false,  is  not  a  ground  for  a  new  trial, 
where  it  appeared  that  on  leaving  the  court 
room,  on  the  day  before,  he  had  been  arrested 
and  confined  without  knowing  upon  what 
46  L.  R.  A. 


charge,  and  without  being  permitted  to  see 
counsel,  and  that  he  was  brought  from  his  cell 
to  the  court  room  in  custody  of  the  marshal. 
State  V.  Lewis,  6  Mo.  App.  585,  Appz. 

So,  in  Com.  v.  Bruner,  11  Pa.  Co.  Ct.  428.  it 
was  said  that  a  verdict  would  not  be  disturbed 
for  mere  erroneous  statements  of  counsel  In  re- 
spect to  the  testimony  which  had  been  heard  on 
the  trial,  because  the  jury  could  Judge  as  to  the 
correctness  of  the  statements,  nor  even  if  the 
erroneous  statements  were  conclusively  drawn 
from  the  evidence ;  but  the  rule  Is  dlfBerent  with 
reference  to  prejudicial  matters  not  In  evidence 
which  would  have  been  material  had  they  been 
in  evidence. 

But  refusal  of  the  court  to  repress  coansel 
for  the  state  from  drawing  Inferences  from  the 
evidence,  where  such  Inferences  are  not  warranted 
by  any  fact  in  the  record,  and  refusal  to  in- 
struct the  Jury  not  to  consider  them,  furnish 
ground  for  a  reversal.  Butler  v.  State  (Tex. 
Crim.  App.)  27  S.  W,  128. 

And  permitting  the  district  attorney  In  argu- 
ment in  a  criminal  case  to  draw  conclusions  ad- 
verse to  the  defendant  from  the  fact  that  he 
had  not  stated  certain  important  matters  con- 
tained in  his  testimony  on  the  trial,  at  the  cor- 
oner's inquest,  where  he  had  not  been  sworn 
at  the  inquest,  constitutes  reversible  error.  Peo- 
ple v.  Lemper  le,  94  Cal.  45,  29  Pac.  709. 

And  the  statement  by  the  district  attorney 
in  argument  in  a  prosecution  for  ravishment 
that  the  defendant  confessed  the  crime  to  him, 
to  which  the  court  gave  no  attention  on  objec- 
tion being  made,  requires  a  reversal  where  the 
confession  referred  to  amounted  to  no  more 
than  an  admission  that  the  defendant  had  made 
an  assault  upon  the  prosecuting  witness. 
Hardtte  v.  State,  67  Wis.  552,  30  N.  W.  723. 

Where  the  prosecuting  attorney  Is  corrected 
by  the  court,  however,  either  at  the  time  of  the 
statement  or  in  its  charge,  the  error  is  cor- 
rected. 

Thus,  a  statement  by  the  prosecuting  attorney 
that  the  omission  of  the  defendant,  who  testi- 
tted,  to  deny  the  commission  of  the  crime,  was  an 
admission  that  he  committed  it,  and  the  overrul- 
ing of  a  motion  to  exclude  it  is  not  error,  where 
the  court  instructed  the  Jury  that  such  omission 
of  the  defendant  was  not  an  admission,  but  a 
mere  circumstance  to  be  considered.  Hodge  v. 
State,  97  Ala.  37,  12  So.  164. 

And  a  misrecital  by  the  attorney  for  the  state 
in  his  closing  argument  to  the  Jury  in  a  criminal 
case,  of  the  evidence  of  a  material  witness  for 
the  defense,  and  a  claim  that  he  has  sworn 
falsely,  and  the  refusal  of  the  court  to  interrupt 
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our  duty  to  discuss  upon  this  appeal,  and 
that  pertains  to  the  remarks  of  the  district 
attorney  who  tried  the  case,  which  have  been 
quoted  in  the  prevailing  opinion. 

The  privilege  of  counsel  in  addressing  a 
jury  has  often  given  rise  to  controversies 
which  have  been  the  subject  of  consideration 
in  our  courts,  as  well  as  in  the  courts  of  our 
sister  states.  In  Martin  v.  State  (Miss.) 
£0  Am.  Rep.  814,  and  McConnell  v.  Btate 
(Tex.  App.)  58  Am.  Rep.  648,  will  be  found 
notes  in  which  many  of  the  cases  are  collect- 
ed and  digested.  There  is  one  case  to  which 
we  will  specifically  refer,  for  it  expresses  our 
▼lews  upon  the  subject,  and  that  is  the  case 
of  Williama  v.  Brooklyn  Elev,  R.  Co,  126  N. 
Y.  96,  102,  26  N.  E.  1049.  In  that  case,  An- 
drews, J.,  in  delivering  the  opinion  of  the 
<jourt,  says:  "It  is  the  privilege  of  counsel, 
in  addressing  a  jury,  to  comment  upon  every 


pertinent  matter  of  fact  bearing  upon  the 
qTicstions  which  the  jury  have  to  decide. 
This  privilege  it  is  most  important  to  pre- 
serve, and  it  ought  not  to  be  narrowed  by 
any  close  construction,  but  should  be  inter- 
preted in  the  largest  sense.  The  right  of 
counsel  to  address  the  jury  upon  the  facts  is 
of  public  as  well  as  private  consequence,  for 
its  exercise  has  always  proved  one  of  the 
most  effective  aids  in  the  ascertainment  of 
truth  by  juries  in  courts  of  justice,  and  this 
concerns  the  very  highest  interest  of  the 
state.  The  jury  system  would  fail  much 
more  frequently  than  it  now  does,  if  freedom 
of  advocucy  should  be  unduly  hampered,  and 
counpcl  should  be  prevented  from  exercising 
within  the  four  corners  of  the  evidence  the 
widest  latitude,  by  way  of  comment,  denun- 
ciation, or  appeal,  in  advocating  his  cause. 
'  This  privilege  is  not  beyond  regulation  by 


blm  and  to  correct  his  statements,  does  not  au- 
thorise a  reversal  where  the  Judge  charged  the 
Jary  that  their  recollection  of  the  evidence,  and 
not  the  version  of  the  attorneys  for  either  side, 
would  control  them.  Brown  v.  Com.  13  Ey.  L. 
Rep.  852,  18  S.  W.  834. 

And  a  statement  by  the  prosecuting  attorney 
In  his  opening  argument  to  the  Jury  in  a  prose- 
cution for  abduction,  that  the  enticing  and  tak- 
ing of  the  prosecuting  witness  were  not  denied, 
will  not  warrant  a  reversal  of  a  conviction 
therein,  where  an  objection  by  counsel  for  the 
defendant  was  sustained,  the  court  saying,  in 
the  presence  of  the  Jury,  that  by  his  plea  of  not 
guilty  the  defendant  denied  everything.  Brad- 
•haw  V.  People,  153  111.  156.  38  N.  E.  652. 

And  refusal  of  the  court  in  a  criminal  case  to 
•top  the  district  attorney  when  stating,  by  way 
of  argument,  to  the  Jury,  that  the  grand  Jury 
asked  them  to  find  the  defendant  guilty,  Is  not 
a  ground  for  a  new  trial  where  at  the  proper 
time  the  Jury  were  Instructed  to  disregard  such 
argument,  or  were  given  some  other  instruction 
equally  favorable  to  the  defendant.  Com.  v. 
Polsson,  157  Mass.  610,  32  N.  E.  906.  See  also 
State  V.  Kaiser,  124  Mo.  651,  28  8.  W.  1S2, 
^upra^  VI.  c. 


f.  Btatement  of  facts  not  proved. 
1.  In  opening  addresB. 

The  purpose  of  the  opening  address  is  to  in- 
form the  Jury  as  to  the  nature  of  the  case  In 
hand,  and  while  deliberate  misstatements  of 
fact  calculated  to  prejudice  the  accused  and  not 
•corrected  by  the  court  would  be  ground  for  re- 
versal, the  rule  is  different  wbere  facts  ai-e 
honestly  stated  with  the  expectation  of  proving 
them,  which  through  some  unforeseen  circum- 
stance counsel  falls  to  do. 

Thus,  while  questions  as  to  the  reversal  of  a 
conviction  in  a  criminal  prosecution  for  Im- 
4>roper  statements  by  the  prosecuting  attorney 
usually  arise  out  of  the  closing  arguments  of 
counsel,  the  rule  la  the  same  at  whatever  stage 
of  the  case  the  Improper  language  Is  used.  Peo- 
ple V.  Lee  Chuck,  78  Cal.  329,  20  Pac.  719. 

And  an  opening  address  in  a  criminal  case, 
containing,  not  only  a  statement  of  the  evidence 
which  was  expected  would  be  introduced,  but 
also  a  full  and  exhaustive  argument  of  the  case, 
much  of  which  upon  a  state  of  facts  which  does 
not  appear  in  the  evidence,  made  by  the  district 
attorney  against  objection,  furnishes  ground  for 
reversal  of  a  Judgment  of  conviction.  State  v. 
Williams.  63  Iowa,  140,  18  N.  W.  682. 

And  a  statement  by  the  district  attorney  in 
40  L.  R.  A.  42 


his  opening  remarks  to  the  Jury  that  the  defend- 
ant committed  a  crime  in  the  Old  Country,  and 
(led  from  Justice,  and  committed  other  crimes  In 
this  country,  objection  to  which  was  overruled, 
requires  a  reversal  of  a  conviction  therein  and  a 
new  trial,  though  the  court  stated  that  the  fact 
that  he  had  committed  other  crimes  is  no  evi- 
dence that  he  committed  this  one.  Sasse  v. 
State,  68  Wis.  530,  32  N.  W.  849. 

And  it  was  held  in  that  case  that  an  Intima- 
tion by  the  district  attorney  that  someone  In 
behalf  of  the  defendant  had  tampered  with  a 
witness  for  tbe  state,  or  spirited  him  away,  and, 
upon  objection  being  made,  remarked  that  he 
would  prove  it  before  he  got  through,  after 
which  he  did  not  even  offer  to  prove  the  charge, 
was  grossly  improper,  but  the  court  said  it 
might  not  of  Itself  be  such  an  error  as  to  war- 
rant a  reversal. 

Statements  of  the  district  attorney  In  open- 
ing, however,  are  not  a  ground  for  a  new  trial 
because  they  remain  unproved,  when  they  are 
neither  scandalous  nor  unreasonable.  Com.  v. 
Mudgett,  4  Pa.  Dlst.  R.  739. 

And  a  Judgment  of  conviction  in  a  criminal 
case  will  not  be  reversed  because  of  improper 
statements  made  by  counsel  for  the  state  as  to 
what  he  expected  to  prove  during  the  course  of 
the  trial,  where  the  court,  when  objection  was 
made,  though  It  refused  to  Interfere,  cautioned 
the  Jury  that  they  must  not  regard  such  state- 
ments as  evidence,  and  should  only  consider 
what  was  actually  proved  by  the  evidence  In  the 
case.  Thalheim  v.  State,  38  Fla.  169,  20  So. 
938 :  Sterling  v.  State.  89  Ga.  807,  15  S.  E.  743  ; 
State  V.  Haverly  (Idaho)  42  Pac.  506 ;  Reynolds 
V.  State,  147  Ind.  3,  46  N.  E.  31 ;  Baker  v.  State, 
69  Wis.  32,  33  N.  W.  52. 

And  an  accusation  of  malice  In  refusing  to 
plead  guilty,  made  by  the  prosecuting  attorney 
in  his  opening  argument  against  the  accused,  is 
not  a  ground  for  reversal  where  the  Jury  were 
instructed  to  disregard  the  statement,  and  the 
accused  asked  for  no  redress  which  was  not 
granted.  Zimmerman  v.  State,  4  Ind.  App.  583, 
31  N.  E.  550. 

So,  a  statement  by  the  prosecuting  attorney 
In  opening,  to  the  Jury,  in  a  prosecution  against 
a  woman  for  murdering  her  husband  for  the  al- 
leged purpose  of  obtaining  his  insurance,  that 
she  had  procured  the  assignment  of  all  the 
policies  to  herself,  furnishes  no  ground  for  a  re- 
versal where  the  fact  was  that  she  was  the 
beneficiary  In  all  the  policies.  People  v.  Pope, 
108  Mich.  861,  66  N.  W.  213. 

And  the  act  of  the  district  attorney  of  pre- 
facing his  statement  of  facts  in  his  opening  ad- 
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the  court.  It  is  subject  to  be  controlled  by 
the  trial  judge  in  the  exercise  of  a  sound  dis- 
cretion, to  prevent  undue  prolixity,  waste  of 
time,  or  unseemly  criticism.  The  privilege 
of  counsel,  however,  docs  not  justify  the  in- 
troduction, in  his  summing  up,  of  matters 
wholly  immaterial  and  irrelevant  to  the  mat- 
ter to  be  decided,  and  which  the  jury  have  no 
right  to  consider  in  arriving  at  their  verdict. 
The  jury  are  sworn  to  render  their  verdict 
upon  the  evidence.  The  law  sedulously 
guards  against  the  introduction  of  irrelevant 
or  incompetent  evidence  by  which  the  rights 
of  a  party  may  be  prejudiced.  The  purpose 
of  these  salutary  rules  might  be  defeated  if 
jurors  were  allowed  to  consider  facts  not  in 
evidence,  and  the  privilege  of  counsel  can 
never  operate  as  a  license  to  state  to  a  jury 
facts  not  in  evidence,  or  to  present  considera- 
tions   which    have    no     legitimate    bearing 


upon  the  case,  and  which  the  jury  would 
have  no  right  to  consider.  Where  counsel 
in  summing  up,  proceeds  to  dilate  upon  facta 
not  in  evidence,  or  to  press  upon  the  jury 
considerations  which  the  jury  would  have 
no  right  to  regard,  it  is,  we  conceive, 
the  plain  duty  of  the  court,  upon  objection 
made,  to  interpose;  and  a  refusal  of  the 
court  to  interpose,  where  otherwise  the  right 
of  the  party  would  be  prejudiced,  would  be 
legal  error."  The  district  attorney  is  a  high 
public  officer,  representing  the  state,  which 
seeks  equal  and  impartial  justice,  and  it  i» 
as  much  his  duty  to  see  that  no  innocent 
man  suffers  as  it  is  to  see  that  no  guilty  man 
escapes.  In  the  discharge  of  these  most  im- 
portant duties,  he  commands  the  respect  of 
the  people  of  the  county,  and  usually  exer- 
cises a  great  influence  upon  jurors.  In  die- 
cussing  the  evidence,  he  is,  as  we  have  seen 


dress  with  t^e  remark  **We  will  sbow  you/*  in- 
stead of  "We  expect  to  produce  evidence,"  is 
not  reversible  error,  where  be  called  the  atten- 
tion of  the  jury  to  the  fact  that  It  would  not 
be  proper  for  him  to  detail  the  testimony  of  wit- 
nesses, as  he  might  misquote  or  give  a  forced 
construction  of  it.  People  v.  Benham,  160  N. 
Y.  402,  55  N.  B.  11. 

So,  In  People  v.  Fowler,  104  Mich.  449,  62  N. 
W.  572,  a  Judgment  of  conviction  was  reversed, 
and  a  new  trial  ordered,  because  of  a  statement 
by  the  prosecuting  attorney  in  opening  the  case, 
of  a  fact  as  to  which  no  evidence  was  given  on 
the  trial,  together  with  other  errors ;  but  it  was 
said  that  if  this  were  the  only  error  the  court 
might  hesitate  to  reverse  the  case  on  that 
ground,  as,  if  the  statement  were  made  in  good 
faith,  but  it  was  found  on  the  trial  that  the 
proofs  did  not  substantiate  It,  the  case  should 
not  be  reversed. 

2.  In  closing  argument. 

The  courts  have  shown  as  great,  if  not  a 
greater,  readiness  to  reverse  for  statements  of 
facts  not  in  evidence  by  counsel  In  the  closing 
argument,  than  for  any  other  class  of  improper 
statements. 

Thus,  statements  of  fact  by  counsel  In  a  crim- 
inal prosecution,  with  reference  to  which  there  is 
no  evidence,  are  not  within  the  latitude  of  ju- 
dicial discretion,  and  it  is  error  sufficient  to 
reverse  a  judgment  for  counsel,  against  objec- 
tion, to  state  facts  pertinent  to  the  issue,  and 
not  in  evidence,  or  to  assume,  arguendo,  such 
facts  to  be  in  the  case  when  they  are  not,  when 
their  natural  tendency  would  be  to  Influence  the 
finding  o-f  the  jury.  Cross  v.  State,  68  Ala.  476 ; 
Dunmore  v.  State,  115  Ala.  69,  22  So.  541 ; 
Pruitt  V.  State,  92  Ala.  41,  9  So.  406 ;  People  v. 
Mitchell,  62  Cal.  411 ;  Jenkins  v.  State,  35  Fla. 
787,  18  So.  182 ;  Raggio  v.  People,  135  III.  533, 
26  N.  B.  377 ;  State  v.  Comstock,  20  Kan.  650 ; 
People  V.  Aikin,  66  Mich.  460.  33  N.  W.  821; 
State  V.  Hatcher,  29  Or.  309,  44  Pac.  584; 
Northington  v.  State,  14  Lea,  424 ;  Hardy  v. 
State  (Tex.  App.)  18  S.  W.  1008;  Bryson  v. 
State,  20  Tex.  App.  566. 

Especially  where  such  facts  would  not  have 
been  admissible  if  offered  In  evidence.  McAdory 
V.  State,  62  Ala.  154 ;  Dollar  v.  State,  99  Ala. 
287,  13  So.  575 ;  Anderson  v.  State,  104  Ala.  87, 
16  So.  108. 

And  particularly  where  the  court  falls  to  re- 
press them  at  the  time,  and  to  adequately  cor- 
rect them  in  its  charge.  People  v.  Dane,  59 
Mich.  550,  26  N.  W.  781 ;  Mitchum  ▼.  State,  11 
46  L.  R.  A. 


Ga.  615 ;  Washington  v.  State.  87  Ga.  12,  13  S. 
E.  131;  Jenkins  v.  State,  35  Fla.  737.  18  So. 
182;  Dollar  v.  State.  99  Aia.  237,  18  So.  675. 
And  see  People  v.  Fibldino. 

And  a  staten^ent  by  the  prosecuting  attorney 
In  argument  in  a  prosecution  for  grand  larceny, 
that  the  defendant  was  one  of  a  band  of  or- 
ganized thieves,  not  supported  by  the  evidence* 
and  an  assertion  that  unless  they  convicted  the 
defendant  he  would  not  blame  the  people  for  tak- 
ing the  law  in  their  own  hands,  unchecked  an4 
uncorrected  by  the  court,  furnish  ground  for 
reversal  on  appeal.     Turner  v.  State,  4  Lea,  206. 

So,  a.  statement  by  the  prosecuting  attorney 
in  argument  in  a  prosecution  for  theft,  that  » 
person  on  the  street  told  him  that  he  belleve<ll 
that  the  defendant  stole  the  old  man's  money, 
and  that  such  person  thought  It  a  shame,  war- 
rants a  reversal  where  the  court  overruled  the 
defendant's  objection,  and  allowed  the  attorney 
to  repeat  the  remark,  explaining  that  the  district 
attorney  used  the  remark  by  way  of  argument. 
Groose  v.  State,  11  Tex.  App.  864. 

And  a  statement  to  the  jury  by  the  prosecnt- 
Ing  attorney,  not  supported  by  proof,  that  a  per- 
son accused  of  crime  who  did  not  plead  guilty 
always  perjured  himself  if  necessary  to  secnre 
an  acquittal.  Is  ground  for  reversal  of  a  con  vie* 
tion,  where  the  court  overruled  the  defendant** 
objection  thereto,  and  motion  to  withdraw  the 
statement  from  the  jury.  Lewis  v.  State,  13T 
Ind.  844,  86  N.  E.  1110. 

And  a  statement  by  the  prosecutor  in  the 
presence  of  the  jury,  in  the  trial  of  a  Chinese 
inspector  for  extortion,  with  reference  to  hie 
record  for  sending  back  Chinese  women,  that  no 
doubt  he  sent  back  every  woman  who  did  not  pay 
him,  must  be  deemed  prejudicial  to  his  right  te 
a  fair  and  impartial  trial,  and  if  an  objectioii 
thereto  is  overruled,  it  is  error  sufficient  to  war- 
rant a  reversal.  Williams  v.  United  States.  16& 
U.  S.  382,  42  L.  ed.  509.  18  Sup.  Ct.  Rep.  92. 

And  the  statement  of  matters  wholly  foreign* 
to  the  case  in  argument  by  the  state's  counsel 
in  a  criminal  prosecution,  and  a  discussion  as  t(^ 
the  influence  of  a  person  in  no  manner  con- 
nected with  the  case,  on  the  administration  of 
justice  in  the  place,  are  errors  warranting  a  re- 
versal, where,  upon  objection  being  made,  the 
court  did  not  confine  the  argument  to  a  con- 
sideration of  such  matters  as  properly  pertain^ 
to  the  case  under  the  evidence.  McDonald  v. 
People,  126  111.  150,  18  N.  E.  817. 

So,  there  are  cases  from  which  it  might  be 
inferred  that  an  appeal  would  lie  and  a  reversal 
miffht  be  had  for  statements  of  counsel  ontside 
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In  the  case  alluded  to,  given  the  widest  lati- 
tude, within  the  four  corners  of  the  eyidence, 
by  way  of  comment,  denunciation,  or  appeal, 
but  he  has  no  right  to  call  to  the  attention 
of  the  jury  matters  or  considerations  which 
the  jurors  have  no  right  to  consider.  Ver- 
dicts obtained  through  duress,  bias,  or  preju- 
dice are  illegal,  and  will  be  set  aside.  This 
is  also  true  with  reference  to  verdicts  based 
upon  popular  clamor.  Upon  referring  to 
the  comments  of  the  district  attorney,  it  ap.- 

Crs  that  he  proceeded  to  draw  pictures, 
ed  upon  matters  outside  of  the  evidence, 
of  a  widow 'with  her  starved  brood  of  little 
children,  with  faces  pinched  and  haggard, 
and  an  old  man  clutching  in  his  knotted  fin- 
gers rolls  of  dirty  $1  bills,  standing  in  line 
of  taxpayers  all  day  in  order  to  save  the  lit- 
tle rebate  which  early  payment  of  their  taxes 


secures.  He  then  says:  "These  are  the 
people  whose  cause  1  plead,"  and  then  states 
that  "these  are  the  people,  who  now,  by  tens 
of  thousands,  are  waiting  outside  for  your 
verdict.  Will  you  do  them  justice,  or  will 
yon  not?  If  you  shall  let  this  man,  loaded 
with  his  guilty  plunder,  escape,  then  I  say 
you  have  committed  the  unpardonable  sin."f 
As  we  understand  this  language,  the  district 
attorney  demands  of  the  jury  a  verdict  of 
"Guilty,"  based  upon  the  clamor  of  tens  of 
thousands  who  are  waiting  outside,  and  in- 
sists that,  if  the  jurors  do  not  comply  with 
his  demand,  they  will  commit  the  unpardon- 
able sin.  This,  we  think,  was  going  too  far^ 
and  cannot  be  approved.  He  departed  from 
his  line  of  duty,  which  was  a  discussion  of 
the  evidence,  and  a  demand  of  a  conviction 
based  thereon,  and  appealed  to  the  jury  for 


of  the  evidence,  though  no  objection  was  taken, 
the  duty  to  correct  such  misconduct  being  placed 
on  the  court. 

Thus,  the  court.  In  the  exGrcIsc  of  sound  Ju- 
dicial discretion,  should  stop  remarks  by  the 
prosecuting  attorney  In  a  criminal  case  that 
have  no  relation  to  the  guilt  or  innocence  of  the 
accused,  and  are  outside  of  the  evidence  and  the 
reasonable  bounds  of  argument,  and  are  in- 
tended to  influence  the  minds  of  the  Jury  In  com- 
ing to  a  conclusion,  and  advise  the  Jury  that 
they  are  not  to  be  considered  by  them ;  and  a 
failure  to  do  so  Is  a  ground  for  reversal.  New- 
ton V.  State,  21  Fla.  53;  t>eople  v.  Alkln,  66 
Mich.  460,  38  N.  W.  821 :  People  v.  Dane,  50 
Mich.  550,  26  N.  W.  781 :  State  v.  Jones,  51  La. 
Ann.  103,  24  So.  504  ;  Parks  ▼.  State,  85  Tex. 
Crim.  Rep.  378,  33  S.  W.  872. 

So,  In  State  v.  Gutekunst,  24  Kan.  262,  It 
was  said  that  where  counsel  refers  to  pertinent 
facts  not  before  the  Jury,  or  appeals  to  preju- 
dices foreign  to  the  case.  It  Is  the  duty  of  the 
court  to  stop  him,  and  that  It  need  not,  and 
ought  not  to,  wait  for  objections  from  opposing 
counsel ;  but  the  court  did  not  pass  upon  the 
objection  to  language  of  counsel,  but  awarded  a 
new  trial  on  other  grounds. 

And  In  Berry  v.  State,  10  Oa.  511,  It  was 
held  that  surreptitious  remarks  of  counsel  for 
the  prosecution,  made  to  get  to  the  jury  facts 
by  way  of  supposition  In  argument  which  had 
not  been  proved,  were  highly  reprehensible,  and 
the  practice  should  be  Instantly  repressed  by 
the  court  without  waiting  to  be  called  upon  by 
the  opposite  party ;  but  the  new  trial  asked 
for  therein  was  denied. 

And  In  United  States  v.  Musser,  4  Utah,  158, 
7  Pac.  380.  It  was  held  In  the  dissenting  opinion 
that  remarks  by  the  district  attorney  In  his 
dosing  argument,  that  certain  witnesses  had 
been  put  out  of  the  way  by  the  procurement  of 
the  defendant,  and  that  a  person  had  made 
signals  with  his  fingers  to  the  Jury,  not  sup- 
ported by  evidence,  warranted  a  reversal  and  a 
new  trial,  where  nothing  was  said  to  the  jury 
with  reference  to  the  remarks  of  the  district  at- 
torney, though  no  exception  was  taken  at  the 
time,  and  the  court,  when  asked  to  Interfere, 
did  so;  but  the  prevailing  opinion  In  the  case 
did  not  notice  this  point,  and  from  a  reference 
thereto  In  People  v.  Hopt,  4  Utah,  247,  0  Pac. 
407,  the  case  would  appear  to  have  been  treated 
as  holding  that  there  was  no  ground  for  re- 
versal. 

So,  in  Lane  v.  State,  85  Ala.  11,  4  So.  730; 
Coleman  v.  State,  87  Ala.  14,  6  So.  200;  Par- 
rott  V.  Com.  20  Ky.  L.  Rep.  761,  47  S.  W.  452 ; 
People  V.  Montague,  71  Mich.  447.  30  N.  \V. 
46  L.  R.  A. 


585 ;  State  v.  Woolard,  111  Mo.  248,  20  S.  W. 
27;  and  State  v.  Rellly,  4  Mo.  App.  302, — con- 
viction was  reversed  because  counsel  for  the 
prosecution  was  permitted  to  state  and  com- 
ment upon  facts  not  In  evidence,  together  with 
other  grounds. 

And  In  Wilson  v.  State  (Tex.  CrIm.  App.)  53 
S.  W.  122,  a  conviction  for  murder  was  reversed, 
because,  with  other  reasons,  the  district  attorney 
bad  urged  the  Jury  to  convict  him  for  fear  be 
would  commit  another  similar  crime  to  one  he 
bad  before  committed,  and  because  he  said  he 
had  excused  a  witness  because  she  cried  and 
did  not  want  to  testify,  and  he  told  her  to  go 
home  if  he  lost  the  case ;  but  the  court  said  It 
was  not  prepared  to  say  It  would  have  reversed 
the  case  on  this  ground  alone. 

And  In  Cook  v.  Com.  86  Ky.  663,  7  S.  W.  155, 
It  was  held  that  a  statement  by  the  common- 
wealth's attorney,  not  withdrawn  upon  objection, 
of  what  a  witness  for  the  defendant  told  bim 
concerning  the  matter  to  which  be  testified, 
which  was  exactly  the  contrary  to  what  he 
testified,  and  which  would,  if  true,  have  war- 
ranted  the  conviction  of  the  accused,  was  very 
reprehensible,  and  should  have  been  punished 
by  a  heavy  fine ;  and  It  was  said  that  It  would 
have  been  In  better  accord  with  the  rifrhts  of 
the  accused  for  the  court  to  suggest  to  him  or 
his  counsel  that  If  he  desired  It  and  would  so 
request  the  jury  would  be  withdrawn  and  an- 
other jury  Impaneled  to  try  the  case,  but  the  re- 
versal of  judgment  therein  was  placed  upon  an- 
other ground. 

But  statements  of  counsel  which  would  be 
available  on  error  must  be  made  as  statements 
of  facts,  and  the  facts  must  be  unsupported  by 
evidence,  and  cannot  consist  of  inferences 
drawn  from  the  evidence.  Hobbs  v.  State.  74 
Ala.  30;  Cross  v.  State.  68  Ala.  476. 

And  a  declaration  of  a  prosecuting  attorney 
In  a  criminal  case,  though  not  supported  by  the 
evidence,  does  not  require  a  reversal  of  the 
cause  where  the  statement  was  a  mere  expres- 
sion of  belief  or  opinion,  and  not  the  statement 
of  a  fact.  Downey  v.  State.  115  Ala.  108,  22 
So.  470;  Vaughan  v.  State.  58  Ark.  353,  24  S. 
W.  885 ;  Hunter  v.  State,  55  Ark.  357,  18  S.  W. 
374;  Cunningham  v.  State.  117  Ala.  50,  23  So. 
603. 

And  where  the  solicitor  general  In  arguing  a 
criminal  case  to  the  jury  stated  the  existence  of 
certain  facts  to  which  no  witness  had  testified., 
it  Is  not  ground  for  a  new  trial  that  the  Judge 
allowed  him  to  proceed  over  objection,  where 
he  expressly  disclaimed  making  such  statement 
&h  the  testimony  of  any   witness,   but  stated 
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A  conviction  upon  considerations  which  had 
DO  legitimate  bearing  upon  the  case,  and 
which  the  jury  had  no  right  to  consider. 

We,  however,  are  inclined  to  the  view-  that 
A  new  trial  is  not  required.  Under  the  Con- 
stitution, we  are  limited  in  our  review'  to 
questions  of  law.  The  defendant's  counsel 
took  a  number  of  exceptions  to  the  state- 
ments made  by  the  district  attorney,  but 
when  he  came  to  his  last  and  final  statement, 
in  which  the  real  vice  occurred,  the  defend- 
ant's counsel  neglected  to  take  an  exception. 
That  which  preceded  the  final  remarks  of  the 
district  attorney  may  not  have  been  in  good 
taste,  but    we  do    not  regard    it,  standing 


alone,  to  be  such  a  departure  from  the  line 
of  discussion  permissible  within  the  privi- 
lege of  the  district  attorney  as  to  warrant  a 
reversal.  We  regard  the  question  very 
much  relieved  by  the  charge  of  the  court, 
who,  after  listening  to  the  comments  of  the 
district  attorney,  says:  **Some  things  have 
been  said  about  the  newspapers,  about  pop- 
ular clamor,  and  the  burden  of  the  taxpay- 
ers. Those  are  considerations  which  are  not 
to  control  or  influence  you  in  deciding  tins 
case.  What  the  clamor  may  be,  I  do  not 
know;  I  have  never  heard  of  it.^  What  the 
newspapers  may  have  said,  I  do' not  care;  I 
have  never  read  it.     How   much  the   people 


that  it  was  simply  his  conclusion  from  the 
evidence.     Milan  v.  State  (Ga.)  33  S.  B.  818. 

But  a  reversal  of  a  conviction  for  statements 
of  fact  by  the  prosecuting  attorney  In  argument, 
not  based  upon  evidence,  cannot  be  prevented 
by  changing  the  form  of  the  statement  Into  an 
assertion  that  it  was  inferential,  where  there 
was  not  a  fact  to  be  found  in  the  evidence  from 
which  the  Inference  could  be  deduced.  Dun- 
more  V.  State,  115  Ala.  69,  22  So.  541. 

So,  statements  by  the  district  attorney  In  ar- 
gument in  a  criminal  case,  of  a  material  fact 
not  proved,  will  not  require  a  reversal  where 
It  was  manifestly  inadvertent,  and  not  intended 
to  prejudice  the  accused.  Wood  v.  State,  64 
Miss.  761,  2  So.  247. 

And  a  statement  by  the  prosecuting  attorney, 
though  not  within  the  evidence,  will  not  war- 
rant a  reversal  on  appeal  where  the  appellate 
court  cannot  see  how  It  could  have  prejudiced 
the  accused.  State  v.  Griffin,  87  Mo.  608; 
State  V.  Winter,  72  Iowa,  627,  34  N.  W.  47». 

Or  unless  it  was  clearly  calculated  to  preju- 
dice his  rights.     Bass  v.  State,  16  Tex.  App.  62. 

And  refusal  of  the  Judge  to  interfere  and  stop 
the  district  attorney  from  making  a  statement 
as  of  his  own  knowledge,  In  argument  of  some- 
thing about  which  there  had  been  no  proof,  Is 
not  a  ground  for  reversal  where  the  statement 
was  with  reference  to  a  matter  of  no  serious 
bearing  on  the  result  of  the  case.  State  v. 
Jones,  51  La.  Ann.  103,  24  So.  194;  Atkins  v. 
State,  11  Tex.  App.  8. 

Or  where  It  was  with  reference  te  a  mere 
collateral  matter.  Shular  v.  State,  105  Ind. 
280,  55  Am.  Rep.  211,  4  N.  E.  870. 

A  statement  by  the  prosecuting  attorney  in  a 
criminal  case  in  which  insanity  was  alleged  as 
a  defense,  that  three  or  four  men  had  been  re- 
cently executed,  most  of  whom  set  up  the  plea 
of  insanity,  Is  not  of  sufficient  materiality  to 
warrant  a  reversal.  Combs  v.  State,  75  Ind. 
221. 

But  the  refusal  of  the  court  In  a  criminal 
prosecution  to  instruct  the  Jury  to  disregard 
statements  made  by  the  prosecuting  attorney  in 
his  closing  address,  unsupported  by  the  evidence. 
Is  ground  for  reversal,  where  the  evidence  was 
not  wholly  satisfactory,  and  the  court  on  appeal 
cannot  say  but  that  the  verdict  resulted  from 
that  error.  Jackson  v.  State,  116  Ind.  464,  19 
N.  E.  333. 

A  mere  extravagant  statement  by  counsel  In 
the  heav  of  argument,  or  wandering  a  little  way 
outside  of  the  record,  does  not  warrant  a  re- 
versal, though,  if  matter  of  great  materiality 
were  brought  Into  the  record  by  extending  com- 
ment, there  would  be  reason  for  setting  aside 
the  verdict.     Combs  v.  State,  75  Ind.  221. 

When  the  statement  of  the  prosecuting  at- 
torney In  argument  in  a  criminal  prosecution  is 
a  general  one,  of  a  character  not  likely  to  preju- 
dice the  cause  of  the  accused  in  the  minds  of 
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honest  men  of  fair  Intelligence,  though  wrong- 
ful, the  failure  of  the  court  to  check  counsel 
should  not  be  deemed  such  abuse  of  discretion 
as  to  require  a  reversal.  Newton  v.  State,  21 
Fla.  53. 

And  refusal  of  the  Judge  in  a  criminal  case  to 
allow  counsel  for  the  accused  to  correct  certain 
alleged  misstatements  of  fact  made  by  the  dis- 
trict attorney  In  the  course  of  his  closing  argu- 
ment is  not  reversible  error,  where  permitting 
an  explanatory  statement  would  have  tended  to 
place  the  Jury  under  the  Impression  that  one  or 
the  other  was  correct.  State  v.  Garlg,  43  La. 
Ann.  365.  8  So.  034. 

So,  In  State  v.  Pagels,  92  Mo.  300,  4  S.  W.  931. 
it  was  said  that  it  would  have  been  better  If 
the  conduct  of  the  district  attorney  in  making 
remarks  In  his  closing  argument  not  based  on 
the  evidence,  and  which  consisted  of  a  misrep- 
resentation of  the  evidence,  had  received  a 
pointed  rebuke,  but  the  Judgment  of  conviction 
therein  was  affirmed. 

And  In  State  v.  Wieners,  66  Mo.  13.  it  was 
held  that  the  act  of  the  prosecuting  attorney  In 
interviewing  the  defendant's  witnesses,  and  In 
remarking  to  the  Jury  In  his  argument  that  the 
offense  was  admitted,  did  not  Justify  a  reversal 
of  the  Judgment  under  the  circumstances  of  tue 
case ;  but  there  was  nothing  to  show  what  cir- 
cumstances were  considered  in  arriving  at  that 
conclusion. 

And  In  Fox  v.  People.  95  111.  71.  it  was  held 
to  t)e  the  duty  of  the  circuit  court  to  stop  coun- 
sel when  assuming  facts  in  argument  which 
were  not  proved  and  urging  them  for  a  convic- 
tion, and  effectually  prevent  such  Interference 
when  attempted,  and  that  when  the  Interference 
was  gross  it  would  be  the  duty  of  the  appellate 
court  to  reverse  for  that  reason ;  but  In  this 
case  the  reversal  was  put  on  other  grounds,  and 
It  was  said  that  It  might  be  the  objectionable 
portions  of  the  argument  were  not  of  such  a 
character  as  would  alone  Justify  a  reversal. 

So,  as  a  general  rule  statements  by  the  state's 
attorney  in  a  criminal  case  not  warranted  by 
the  testimony  are  not  a  ground  for  reversal 
where  the  Jury  were  told  that  such  statements 
are  not  evidence,  and  should  not  be  regarded  by 
them  when  considering  the  case.  Handly  ▼. 
Com.  15  Ky.  L.  Rep.  736,  24  S.  W.  609 :  Cotrell 
V.  Com.  13  Ky.  L.  Rep.  305,  17  S.  W.  149 ;  Hil- 
ton V.  Com.  13  Ky.  L.  Rep.  158,  16  S.  W.  826 ; 
Pigg  V.  State,  145  Ind.  660,  43  N.  E.  809 ;  State 
V.  Moore,  32  Or.  65,  48  Pac.  468 ;  State  v.  Wil- 
son, 90  N.  C.  736 ;  Barcsynaki  v.  State,  91  Wis. 
415,  64  N.  W.  1026. 

Or  where  the  court  promptly  checked  him, 
and  Instructed  the  Jury  to  disregard  the  state- 
ment. Driver  v.  State,  87  Tex.  Crlm.  Rep.  160, 
38  S.  W.  1020 ;  Alexander  ▼.  State  (Tex.  Crim.. 
App.)  49  S.  W.  229 ;  Brown  ▼.  State  (Tex.  Crim. 
App.)  28  S.  W.  636 ;  People  v.  Lee  Ah  Yute,  60 


1899. 


Peoplb  ▼.  FiBLDnre. 


661 


xoaj  or  may  not  be  burdened,  no  matter.  If 
the  times  were  prosperous,  a  public  official 
baa  no  right  to  make  an  assault  upon  the 
public  treasury,  or  to  aid  others  in  doing  it, 
and  he  must  be  tried  only  for  the  crime  he 
has  committed,  if  he  has  committed  one;  and 
it  would  be  wrong,  in  the  extreme,  to  assume 
anything,  and  allow  it  to  weigh  against  this 
defendant,  because  of  hard  times,  or  because 
of  difficulties  which  the  people  who  pay 
money  into  the  city  treasury  may  or  may  not 
have  in  acquiring  the  means  of  making  the 
payment."  The  court  further  charged: 
"There  is  no  evidence  in  the  case  which 
would  justify  the  jury  in  finding  that  it  was 


more  expensive  to  live  upon  Eighth  avenue 
than  in  Prospect  avenue;  that  no  unfavor- 
able inference  can  be  drawn  in  this  casf. 
against  the  defendant  from  the  fact  that  in 
the  month  of  September,  1897,  he  moved 
from  Prospect  avenue  into  Eighth  avenue." 
Under  §  542  of  the  Code  of  Criminal  Proced- 
ure, we  are  required  to  give  judgment  with- 
out regard  to  technical  errors  or  defects,  or 
to  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties.  Under  the 
circumstances,  therefore,  we  think  the  judg- 
ment and  conviction  should  be  affirmed. 

Gray  and  O'Brien,  JJ.,  concur. 


Cal.  95;  People  v.  Bowers  (Cal.)  18  Pac.  660; 
Hoover  v.  State,  48  Neb.  184,  66  N.  W.  1117. 

And  statements  of  fact  made  by  the  at- 
torney for  the  state  in  argument  outside  of  the 
evidence  furnish  no  ground  for  reversal,  where 
upon  objection  the  court  stopped  and  rebuked 
him,  and  directed  him  to  confine  his  remarks 
to  facts  in  proof.  State  v.  Brandenburg,  118 
Mo.  181,  23  S.  W.  1080. 

So,  a  statement  by  the  district  attorney  in 
argument  in  a  criminal  case  of  a  fact  not  in 
evidence  and  concerning  which  evidence  would 
have  been  incompetent  will  not  warrant  a  re- 
versal of  a  conviction,  where  the  court  instructed 
the  Snry  that  it  should  disregard  such  statement, 
and  counsel  stated  that  he  made  the  statement 
Inadvertently,  and  withdrew  his  remarks,  and 
asked  the  jury  to  ignore  them.  Cheatham  v. 
State,  67  Miss.  886,  7  So.  204. 

But  the  error  committed  against  the  defend- 
ant in  a  criminal  prosecution  by  the  district  at- 
torney in  commenting  upon  facts  not  in  evi- 
dence, when  such  comments  were  not  warranted 
and  justified  by  any  evidence  In  the  case,  is  not 
removed  by  the  judge  doing  all  in  his  power 
to  dislodge  from  the  minds  of  the  jury  any  im- 
pression which  the  comments  may  have  made, 
so  as  to  prevent  a  reversal  of  a  conviction,  where 
there  was  no  withdrawal  of  the  facts  stated, 
but,  upon  the  contrary,  after  the  direction  to 
disregard  them,  the  counsel  again  In  effect  re- 
Iterated  their  truth.  People  v.  Ah  Len,  02  Cal. 
282.  28  Pac.  286. 

So,  the  denial  by  the  prosecuting  attorney 
before  the  jury  In  his  closing  speech,  in  a  crim- 
inal case  In  which  he  had  procured  the  refusal 
of  the  defendant's  application  for  a  continuance 
by  admitting  that  the  statements  contained  In 
the  affidavit  should  be  read  as  the  evidence  of 
the  absent  witnesses,  that  It  was  their  evidence, 
and  that  they  had  ever  seen  the  statement, 
and  that  they  would  have  sworn  to  it  If  they 
had  been  present.  Is  such  a  departure  from  the 
legitimate  argument  and  fair  dealing  as  to  jus- 
tify a  reversal  of  a  conviction.  State  v.  Bar- 
ham,  82  Mo.  67. 

8.  In  embelliahment  or  UlustratUm  of  argument. 

The  right  of  counsel  In  argument  to  embellish 
their  arguments  with  Illustrations  is  not  gov- 
erned by  any  fixed  rule,  but  Is  controlled  by  the 
discretion  of  the  court,  and  unless  such  discre- 
tion is  palpably  abused  In  such  a  way  as  to  man- 
ifestly tend  to  an  Improper  conviction,  the  exer- 
cise of  such  discretion  will  not  be  controlled  by 
the  appellate  court.  Bulllner  v.  People,  05  111. 
806. 

Thus,  failure  of  the  judge  In  a  criminal  prose- 
cntlon  to  prevent  the  state's  attorney  from 
eulogising  the  justice  who  delivered  an  opinion 
on  a  previous  writ  of  error  in  the  same  case, 
and  from  endeavoring  to  impress  upon  the  Jury 
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the  personal  or  ofBcIal  merits  or  character  of 
such  justice,  though  irrelevant,  does  not  entitle 
the  accused  to  a  new  trial  absolutely  without 
respect  to  the  substantial  merits  of  the  case. 
Croom  V.  State,  00  Ga.  430.  17  S.  E.  1003. 

So,  the  fact  that  some  unguarded  remark  fell 
from  the  lips  of  the  state's  attorney  In  argu- 
ment In  a  criminal  prosecution  while  illustrat- 
ing known  facts  will  not  warrant  a  reversal  of 
a  conviction  therein.  Slebert  v.  People,  143 
111.  671,  32  N.  E.  431. 

And  reference  to  celebrated  cases  by  the  dis- 
trict attorney  in  argument  as  a  matter  of  cur- 
rent history  and  by  way  of  enforcing  the  argu- 
ment furnishes  no  ground  for  reversal,  though 
such  cases  are  not  pertinent  to  the  Issue. 
Northlngton  v.  State,  14  Lea,  424. 

And  reference  by  attorneys  for  the  state.  In 
argument,  to  the  Cincinnati  riot,  is  not  error 
where  It  was  done  only  in  a  general  way  as  a 
historical  fact,  without  application  being  made 
to  the  case  at  bar.  Turner  v.  State, '80  Tenn. 
547,  15  S.  W.  838. 

So,  a  suggestion  by  the  district  attorney  in 
argument  In  a  prosecution  for  homicide  as  to 
the  facility  with  which  the  hip-pocket  movement 
is  resorted  to  by  those  charged  with  homicide, 
and  the  action  of  the  attorney  in  reaching  for 
his  own  hip-pocket  as  if  to  draw  a  weapon,  and 
drawing  therefrom  a  plug  of  tobacco.  Is  not  such 
misconduct  as  requires  a  reversal.  Todd  v. 
State  (Tex.  Crim.  App.)  44  S.  W.  1006. 

And  permitting  the  exhibition  of  pictures  bj 
counsel  for  the  prosecution  as  a  part  of  his  argu> 
ment  to- the  Jury  tn  a  criminal  case  is  so  mucb 
a  matter  of  discretion  that  the  supreme  court 
on  appeal  will  not  review  the  action  of  the 
trial  Judge  unless  it  Is  satisfied  that  some  seri- 
ous wrong  has  been  done.  Newman  v.  Com. 
(Pa.)  6  Cent.  Bep.  407,  7  Atl.  132. 

g.  CommenU  on  excluded  evidence. 

Comment  on  excluded  evidence  is  practically 
the  same  thing,  and  appears  to  be  governed  by 
the  same  rules,  as  statements  not  supported  by 
evidence. 

Thus,  failure  of  the  court  In  a  criminal  prose- 
cution to  prevent  the  prosecuting  attorney  from 
making  evidence  which  had  l>een  ruled  out  the 
basis  of  an  argument  to  the  Jury  to  show  an 
element  of  the  crime  charged  entitles  the  ac- 
cused to  a  new  trial.  People  v.  Aikln,  66  Mich. 
460,  33  N.  W.  821;  Sullivan  v.  State,  66  Ala. 
48;  Flint  v.  Com.  81  Ky.  186;  Exon  v.  State, 
33  Tex.  Crim.  Uep.  461,  26  S.  W.  1088 ;  Clark 
V.  State,  23  Tex.  App.  200,  5  S.  W.  115. 

And  an  unwarranted  offer  by  the  prosecuting 
attorney  in'  a  prosecution  for  homicide,  of  state- 
ments by  the  person  killed  as  to  who  shot  her, 
which  were  not  admissible  In  evidence,  and  the 
renewal  of  the  offer  after  rejection  of  the  evi- 
dence, furnish  ground  for  reversal  of  a  convic- 
tion,  where   the  effect  of  such   offer   was  not 
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oonnteracted  or  obliterated,  and  It  Is  probable 
that  they  had  a  prejudicial  effect  with  the  jury. 
United  States  ▼.  Cross,  8  Mackey,  562. 

So,  comments  apon  evidence  that  might  have 
been,  but  was  not,  given  by  witnesses  who  were 
neighbors  of  the  accused,  who  the  Jury  were  told 
were  sitting  uncalled  In  court,  and  a  reference 
to  the  assassination  of  the  mayor  of  the  city  at 
m  time  when  It  was  fresh  In  the  minds  of  the 
people,  made  by  the  prosecuting  attorney  In  ar- 
gument. In  a  prosecution  for  surety  of  the  peace, 
are  a  ground  for  reversal,  where.  In  answer  to 
objection,  the  court  stated  In  the  presence  of  the 
jury  that  counsel  had  a  right  to  comment  on  the 
fact  that  the  accused  did  not  offer  himself  as  a 
witness,  and  to  make  remarks  about  calling  such 
neighbors.  Davis  v.  State,  138  Ind.  11,  37  N. 
E.  397. 

And*  the  act  of  the  district  attorney  In  com- 
menting on  a  letter  held  by  him  while  cross- 
examining  witnesses.  In  a  way  calculated  to 
Impress  the  Jury  that  he  had  reliable  Informa- 
tion of  the  truth  of  the  matter.  Implied  by  his 
questions  after  repeated  admonitions  by  the 
court,  will  warrant  a  new  trial  though  the  Jury 
were  warned  against  being  Influenced  by  It. 
Holder  v.  State,  58  Ark.  473,  25  S.  W.  279. 

So,  in  People  v.  Ray,  36  App.  DIv.  889,  56  N. 
T.  Supp.  410,  It  was  held  that  the  repetition  of 
questions  having  a  tendency  to  cast  suspicion 
upon  the  accused,  cognate  with  questions  al- 
ready excluded,  was  Improper  and  unjustlflable, 
and  the  Judgment  and  convIcUon  therein  were 
reversed  upon  that  and  other  grounds. 

And  in  People  v.  Lange.  00  Mich.  454,  61  N. 
W.  534,  a  conviction  was  reversed  and  a  new 
trial  ordered  because,  with  other  errors,  the 
court  permitted  the  prosecuting  attorney  to  ask 
a  question  which  assumed  a  fact  not  proved, 
and  which  was  based  upon  the  theory  that  the 
prosecution  had  made  out  a  case  of  probable 
guilt,  and  that  the  burden  of  proof  was  then 
shifted  upon  the  defendant  to  overcome  it. 

And  In  Johnson  v.  State,  88  Ga.  606,  15  S. 
E.  667,  a  conviction  In  a  criminal  prosecution 
was  reversed  upon  the  ground,  with  others,  that 
the  court  permitted  the  solicitor  general  to  state 
In  the  hearing  of  the  Jury,  upon  argument  as 
to  the  admission  of  certain  testimony,  that  he 
bad  four  or  five  other  witnesses,  including  the 
one  then  upon  the  stand,  by  whom  he  could 
prove  the  fact  In  question,  stating  what  it  was, 
where  such  testimony  was  rejected  and  no 
further  notice  was  taken  of  the  objection  to 
8uch  statement,  which  bore  strongly  against  the 
accused,  and  the  court  did  not  charge  the  Jury 
that  this  was  Improper  practice,  and  that  the 
statement  should  not  affect  their  verdict. 

So,  In  Bates  v.  Com.  13  Ky.  L.  Rep.  132,  16 
8.  W.  528,  a  Judgment  of  conviction  was  re- 
versed upon  the  ground  that  the  court  permitted 
the  prosecuting  attorney  to  state  a  fact  In  ar- 
gument over  objection,  evidence  of  which  it  had 
already  in  effect  excluded,  supplemented  by  an- 
other error ;  but  the  court  said  It  might  hesitate 
Co  reverse  the  Judgment  upon  that  ground  alone. 

And  in  People  v.  Lee  Chuck,  78  Cal.  329,  20 
Pac.  719,  It  was  held  that  the  refusal  of  the 
court,  upon  repeated  requests,  to  prevent  the 
prosecuting  attorney  In  a  murder  caae  from  ar- 
guing In  favor  of  the  admission  and  as  to  the 
effect  of  evidence  which  was  clearly  Incompe- 
tent, and  from  commenting  upon  the  conduct  of 
others  over  whose  action  the  defendant  was  not 
fihown  to  have  any  control,  the  evident  Intent 
being  to  prejudice  the  Jury  against  the  defend- 
ant,— was  error,  and  the  Judgment  of  conviction 
therein  was  reversed,  though  the  court  said 
that  it  might  hesitate  to  reverse  it  on  that 
ground  alone. 
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And  in  Marshall  v.  State,  5  Tex.  App.  278,  It 
was  held  that  evidence  of  the  acts  of  a  third 
person,  of  a  character  tending  to  prejudice  ths 
defendant  in  cases  Involving  life,  should  never 
be  proposed  or  offered  by  the  prosecuting  at- 
torney In  the  hearing  of  the  Jury,  unless  be  Is 
morally  certain  that  he  can  make  good  bis 
promise  of  connecting  the  defendant  with  the 
matter ;  but  the  reversal  seems  to  be  based, 
either  on  other  grounds,  or  on  others  in  connec- 
tion with  this. 

So,  In  State  v.  Baker.  23  Or.  441,  82  Pac.  161. 
It  was  held  that  an  aflldavit  for  a  continuance 
should  not  be  read  and  commented  on  by  the 
prosecuting  attorney  In  argument  unless  It  had 
first  been  admitted  In  evidence. 

As  a  general  rule,  however.  Impropriety  on 
•the  part  of  the  district  attorney  In  argument 
in  a  criminal  case  In  alluding  to  testimony 
which  had  been  excluded  from  the  Jury  by  the 
court  will  not  warrant  a  reversal  where  It  was 
corrected  by  the  action  of  the  court  or  of  the 
district  attorney  himself.  Stewart  v.  State,  64 
Miss.  626,  2  So.  73:  People  v.  Cokahnour,  120 
Cal.  253,  52  Pac.  505. 

And  a  reference  by  the  district  attorney  to 
evidence  offered  and  ruled  out,  though  deserving 
of  a  severe  rebuke,  does  not  require  a  reversal  of 
the  conviction,  where  the  court  Immediately  In- 
structed the  Jury  that  they  had  nothing  to  do 
with  such  evidence,  and  again.  In  Its  general  In- 
struction, stated  that  the  case  must  be  •  de- 
termined entirely  from  the  testimony  received, 
without  reference  to  other  things  they  may  have 
heard.  People  v.  Kamaunu,  110  Cal.  609,  42 
Pac.  1090. 

So,  a  statement  by  the  district  attorney  in  a 
prosecution  for  murder,  that  beexpected  to  prove 
by  a  witness  who  had  been  excluded  from  testi- 
fying that  one  of  the  defendant's  witnesses  was 
not  at  the  scene  of  the  homicide  where  he  stated 
he  was,  furnishes  no  ground  for  reversal  where 
It  was  made  In  response  to  an  inquiry  by  the 
court.  Brlttain  v.  State,  36  Tex.  Crim.  Rep. 
406,  37  S.  W.  768. 

But  an  allusion  to  Inadmissible  evidence 
which  had  been  ruled  out,  made  by  the  prosecut- 
ing attorney  In  argument,  and  a  statement  that 
the  escape  of  criminals  at  the  hands  of  Juries 
brings  on  lynch  law,  furnish  ground  for  reversal 
of  a  conviction,  though  the  court  on  objection 
told  the  Jury  to  disregard  the  evidence,  where, 
in  arguing  to  the  Jury  on  the  merits  of  the  cause, 
the  prosecuting  attorney  again  repeated  the  sub- 
stance of  the  remark.  State  v.  Jackson,  95  Mo. 
623.  8  S.  W.  749. 

And  the  statement  against  objection,  by  the 
prosecuting  attorney  In  argument,  as  a  fact,  of 
a  matter  which  had  been  ruled  out  as  Incompe- 
tent, and  the  response  by  the  court  that  counsel  . 
bad  a  right  to  state  what  he  proposed  to  prove, 
but  tha/t  It  would  be  objectionable  to  call  a  wit- 
ness to  prove  it  because  his  name  was  not  on 
the  Information,  furnishes  ground  for  reversal 
of  a  conviction  and  a  new  trial,  where  the  con- 
viction was  had  on  conflicting  testimony,  though 
the  Jury  were  told  that  the  statement  was  made 
for  the  benefit  of  the  court,  and  that  they  should 
disregard  It.  People  v.  Abell,  113  Mich.  80,  71 
N.  W.  509. 

So,  the  admission  in  evidence  In  a  criminal 
prosecution  of  an  order  changing  the  venue,  and 
permitting  comment  by  the  state's  attorney 
upon  the  fact  that  It  was  changed  from  the 
county  which  was  the  home  of  the  defendant, 
and  in  which  the  alleged  offense  was  committed, 
to  another  county  upon  the  ground  that  among 
those  best  acquainted  with  him  there  existed  a 
prejudice  against  him,  would  naturally  and  cer- 
tainly prejudice  the  minds  of  the  Jury  against 
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fbe  aecnsed :  and  constitute  error  which  coald 
fiot  be  cared  by  the  Instruction  of  the  conrt  to 
the  Jary  not  to  consider  the  fact  that  the  venue 
had  been  changed.  Shamburger  ▼.  State,  24 
Tex.  App.  433,  6  S.  W.  540. 

But  where  counsel  for  the  defendant  in  a  crim- 
fnal  case  permits  evidence  to  go  to  the  jury, 
without  objection,  which  might  have  been  ex- 
cluded, he  cannot  claim  a  reversal  on  the  ground 
that  such  evidence  was  alluded  to  in  the  argu- 
ment to  the  Jury.  State  v.  Banks,  10  Mo.  App. 
111. 

And  it  will  net  be  presumed  on  appeal  in  a 
criminal  -case  that  the  prosecuting  officer  pur- 
cued  a  iprieoner  whom  he  believed  to  be  inno- 
cent, or  resorted  to  any  means  of  depriving  him 
of  any  of  his  legal  rights,  or  suggested  any 
false  charges,  or  used  any  Improper  testimony 
against  him.  People  t.  Montague,  71  Mich. 
447»  39  N.  W.  686. 

h.  Mi99taiemeni9  of  the  law. 

It  la  the  duty  of  the  Jury  to  take  the  law 
from  the  court,  and  la  Jurisdictions  In  which 
the  charge  of  the  court  Is  given  after  counsel 
have  finished  their  argument  misstatements  of 
the  law  by  counsel  could  hardly  be  connldered 
aa  a  ground  for  reversal  unless  sanctioned  oy 
the  court,  and  they  have  been  held  without 
<luallficatIon  to  furnish  no  ground  for  a  new 
trial  in  a  criminal  case.  Morrison  v.  State,  76 
Ind.  335. 

But  the  contrary  rule  has  also  been  upheld. 

Thus,  permitting  the  district  attorney  In  a 
criminal  prosecution  to  argue  to  the  Jury  that 
the  refusal  of  a  witness  to  answer  certain  ques- 
tions on  tbe  ground  that  hts  answers  might 
criminate  himself  was  a  circumstance  to  be 
considered  by  them  In  making  up  their  verdict, 
«nd  that  they  had  a  right  to  consider  whether  It 
was  not  his  real  object  to  protect  the  defendant 
and  not  himself.  Is  reversible  error.  Beach  v. 
United  States,  14  Sawy.  549,  46  Fed.  Rep.  754. 

So,  in  White  v.  State,  10  Tex.  App.  381,  a 
conviction  was  ^versed  because,  with  other 
irrounds,  the  court  failed  to  stop  or  correct  the 
prosecuting  attorney  who  tn  arguing  a  question 
of  law  to  tbe  court  intentionally  used  arguments 
In  the  presence  of  the  Jury  calculated  to  preju- 
dice their  minds  against  the  defendant. 

But  a  statement  by  counsel  for  the  state  In 
argument  to  the  Jury  that  they  must  not  mis- 
believe the  defendant  because  he  Is  the  defend- 
ant. If  Injurious,  Is  rendered  harmless  by  a  re- 
cponse  of  the  court  that  the  Jury  will  be  charged 
that  the  defendant  stands  as  amy  other  witness 
whose  credibility  Is  to  be  judged  by  the  jury. 
Oonzalez  v.  State,  30  Tex.  App.  203,  16  S.  W. 
978. 

And  language  of  tbe  prosecuting  attorney  In 
argument  In  a  criminal  case  tending  to  discredit 
the  rule  of  law  with  reference  to  reasonable 
doubt  does  not  warrant  a  reversal  of  a  convic- 
tion where  the  court  In  Its  Instruction  placed 
fully  and  fairly  before  the  jury  tbe  rights  of 
the  accused  under  that  rule.  Anderson  v.  State, 
147  Ind.  445,  46  N.  E.  901. 

And  an  abuse  of  the  doctrine  of  reasonable 
doubt  by  juries  In  criminal  cases  Is  a  proper  sub- 
ject of  discussion,  and  a  statement  by  the  prose- 
cuting attorney  in  argument  to  the  jury  that 
more  scoundrels  have  been  permitted  to  go  at 
large  under  tbat  doctrine  than  the  jury  were 
aware  of,  followed  by  an  explanation  tbat  tbat 
was  due  to  Its  misapplication,  presents  no  re- 
versible error.  State  v.  Valwell,  66  Vt.  558, 
39  Atl.  1018. 

In  Missouri,  however,  when  the  judge  charges 
the  jury  In  writing  and  does  not  address  them 
after  counsel  have  finished,  the  chance  for  preju- 
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dice  from  such  mUstatements  Is  much  greater, 
and  in  that  state  a  number  of  reversals  have 
been  had  on  that  ground. 

Thus,  the  act  of  the  prosecuting  attorney  In  a 
criminal  case  In  making  declarations  of  law  to 
the  jury  In  his  cloertng  argument,  in  conflict  with 
those  previously  given  by  the  court  and  mani- 
festly erroneous,  requires  a  reversal,  where  the 
court  failed  to  rebuke  him  and  tell  the  jury 
tbat  the  law  was  not  as  he  declared  It.  State 
V.  Mahly,  68  Mo.  315. 

And  so  does  an  erroneous  statement  of  law  by 
the  prosecuting  attorney  in  argument  to  the 
Jury,  upon  a  material  point  upon  which  the 
court  failed  to  instruct  them,  which  was  calcu- 
lated to  mislead  the  jury,  and  which  remained 
unchecked  and  uncorrected  by  the  court.  State 
V.  Reed,  71  Mo.  200. 

So,  it  is  improper  for  the  circuit  attorney  In 
his  closing  argument  in  a  murder  trial  to  tell 
the  Jury  that  where  the  charge  Is  murder  In  the 
first  degree  the  defense  of  Insanity  admits  that 
the  charge  Is  proved,  and  the  court's  refusal  to 
withdraw  such  a  remark  upon  defendant's  mo- 
tion Is  substantial  error.  State  v.  Brb,  9  Mo. 
App.  589,  Appx. 

But  a  remark  by  the  prosecuting  attorney  In 
argument  In  a  criminal  case,  that  good  character 
Is  not  an  excuse  for  the  commission  of  crime. 
Is  not  such  a  misrepresentation  of  law  as  to  the 
weight  which  should  be  given  to  evidence  of 
good  character  as  would  warrant  a  reversal 
upon  the  ground  that  the  judge  did  not  inter- 
fere. State  V.  McNamara,  100  Mo.  100,  13  S. 
W.  938. 

And  a  statement  of  a  proposition  of  law  by 
the  prosecuting  attorney  to  the  jury,  made  un- 
der the  erroneous  belief  that  the  court  had  so 
instructed,  is  not  ground  for  reversal  of  the 
judgment  where  the  attorney,  on  being  stopped 
by  the  court,  desisted  from  that  line  of  argu- 
ment.    State  V.  Schom,  12  Mo.  App.  590.  Appx. 

And  see  also  State  v.  Young,  99  Mo.  666,  12 
S.  W.  879,  supra,  VIII.  b. 

1.  Reference    to   previous   oonvietion   or   other 

crimes. 

Reference  to  a  previous  trial  or  conviction  Is 
sometimes  prohibited  by  statute,  and  In  any 
event  the  result  of  one  trial  should  not  be  per- 
mitted to  Influence  another ;  and  as  a  general 
rule  the  commission  of  one  crime  Is  not  evidence 
of  the  commission  of  another,  so  that  such  refer- 
ences, like  references  to  facts  outside  the  evi- 
dence, are  wrongful  and  sometimes  a  ground  for 
reversal. 

Thus,  reference  to  a  former  conviction  of 
the  accused  by  a  district  attorney  in  argument 
In  a  criminal  case  In  violation  of  a  statute  pro- 
hibiting It  requires  a  reversal  of  a  judgment  of 
conviction.  Hatch  v.  State,  8  Tex.  App.  416, 
34  Am.  Rep.  751 ;  Fuller  v.  State,  30  Tex.  App. 
559,  17  S.  W.  1108:  Moore  v.  State,  21  Tex. 
App.  666,  2  S.  W.  887. 

So,  the  admission  of  evidence  In  a  criminal 
prosecution  of  a  previous  conviction  for  a  simi- 
lar offense,  and  refusal  to  Instruct  the  Jury  to 
disregard  remai'ks  by  tbe  county  attorney  In 
his  closing  argument  with  reference  to  such  con- 
viction, require  a  reversal  of  a  conviction.  Gold- 
stein V.  State  (Tex.  Crim.  App.)  35  S.  W.  289. 

And  a  question  asked  by  the  district  attorney 
of  the  defendant  In  a  murder  case  on  cross- 
examination,  assuming  as  a  fact  that  the  de- 
fendant had  rudely  assaulted  an  old  man  and 
nearly  killed  him,  and  the  overruling  of  objec- 
tions thereto,  and  refusal  of  the  court  to  in- 
struct the  jury  not  to  consider  the  actions  and 
remarks  of  the  district  attorney,  furnish  ground 
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for  a  reTersal.  Morrison  t.  State  (Tex.  Crlm. 
App.)  44  S.  W.  611. 

Dut  a  statement  by  the  prosecuting  attorney 
in  argument  In  a  murder  case,  that  the  accused 
had  Just  seen  the  shadow  of  the  gallows,  is  a 
generally  indefinite  statement,  and  not  a  com- 
ment upon  a  former  verdict  which  would  fur- 
nish a  sufBclent  cause  for  reversal.  Boyle  ▼. 
State.  105  Ind.  469,  5  N.  K.  203. 

And  an  allusion  in  the  closing  argument  to 
the  Jury  by  counsel  for  the  prosecution,  to  the 
case  as  having  been  many  times  brought  before 
the  tribunal.  Is  not  a  ground  for  reversing  a 
Judgment  under  the  statute  of  Utah,  which  de- 
clares that  on  a  new  trial  the  former  verdict 
cannot  be  used  or  referred  to.  either  in  evidence 
or  In  argument,  llopt  v.  Utah,  120  U.  S.  430, 
30  L.  ed.  708,  7  Sup.  Ct.  Rep.  614,  Affirming  4 
Utah,  247.  0  Pac.  407. 

And  a  reference  by  the  attorney  for  the  state 
in  his  argument  to  the  Jury  In  a  criminal  case 
tt)  a  conviction  of  the  accused  upon  a  former 
trial  is  not  ground  for  reversal  where  the  court 
reprimanded  the  attorney  in  the  presence  of 
the  Jury,  and  Informed  them  that  they  must  not 
consider  the  action  of  the  former  Jury,  but  try 
the  case  altogether  by  the  evidence  and  the  law 
as  given  by  the  court.  Brewer  v.  Com.  11  Ky. 
L.  Rep.  601.  12  S.  W.  672 ;  People  v.  Greenwall, 
115  N.  Y.  520,  22  N.  B.  180;  Kirk  y.  State 
(Tex.  Crlm.  App.)  37  S.  W.  440. 

So,  comments  by  the  district  attorney  In  his 
closing  remarks  in  a  criminal  case,  upon  the 
testimony  of  a  witness  taken  at  a  former  trial. 
do  not  require  a  reversal  where,  upon  objection, 
the  court  stopped  him  and  forbade  him  to  read 
it,  as  he  had  not  introduced  it.  Horton  v. 
State  (Tex.  Crlm.  App.)  24  S.  W.  28. 

And  an  Improper  allusion  of  the  prosecuting 
attorney  In  argument  to  a  former  conviction  of 
the  accused  will  not  warrant  a  reversal  where 
the  fact  was  known  to  the  Jury,  and.  consider- 
ing all  the  circumstances,  the  remark  could  not 
possibly  have  had  any  influence  upon  the  minds 
of  the  Jurors  to  induce  their  verdict.  State  ▼. 
Leabo.  80  Mo.  247.  1  S.  W.  289. 

So.  an  attempt  by  the  prosecuting  ofllcer  of 
the  United  States  to  induce  the  Jury  In  a  crim- 
inal prosecution  to  assume  without  any  evidence 
the  defendant's  guilt  of  a  crime  of  which  he  had 
been  acquitted,  as  a  ground  for  convicting  him 
of  a  distinct  and  Independent  crime  for  which 
he  was  being  tried.  Is  a  breach  of  professional 
duty  which  should  be  rebuked,  and  where  the 
presiding  Judge  declines  to  interpose,  on  objec- 
tion. It  is  error  which  entitles  the  accused  to  a 
new  trial.  Hall  v.  United  States.  150  U.  S.  76, 
87  L.  ed.  1003,  14  Sup.  Ct.  Rep.  22. 

And  an  assertion  by  the  prosecuting  attorney 
in  opening  In  a  criminal  case  that  the  accused 
had  committed  another  crime,  and  the  indorse- 
ment of  the  remark  of  the  court  over  objection, 
entitle  the  accused  to  a  new  trial.  People  v. 
Moyer,  77  Mich.  671,  43  N.  W.  028. 

And  remarks  by  the  district  attorney  in  his 
closing  argument  in  a  criminal  case,  entirely 
outside  of  the  record,  with  reference  to  a  con- 
viction In  a  previously  tried  similar  case,  arc 
unwarranted,  and  furnish  ground  for  a  reversal 
where  one  of  the  Jurors  In  the  case  on  trial 
was  also  a  Juror  in  the  case  referred  to.  Berry 
V.  State  (Miss.)  22  So.  826. 

And  a  statement  by  the  state's  attorney  In  a 
criminal  case,  made  after  attempting  to  elicit 
evidence  of  a  fact  which  was  rejected,  that  he 
intended  to  follow  up  the  matter  and  prove  such 
fact,  which  brought  before  the  Jury  a  second  of- 
fense of  the  same  nature  as  that  for  which  the 
accused  was  on  trial,  warrants  a  reversal, 
though  the  court  denied  his  right  to  do  so,  noth- 
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ing  having  been  said  with  reference  to  the  con- 
sideration which  should  be  given  the  remark. 
Leahy  v.  State,  31  Neb.  566,  48  N.  W.  890. 

So.  In  Cargill  v.  Com.  12  Ky.  L.  Rep.  149.  1» 
S.  W.  916,  a  Judgment  of  conviction  In  a  crim- 
inal case  was  reversed  becaase  counael  for  the 
state  persisted  in  asking  Improper  and  prejudi- 
cial questions,  and  was  allowed  to  cross-examine 
the  accused  as  to  other  offenses,  and  used  repre- 
hensible and  blasphemous  language  to  the  Jury 
in  the  presence  of  the  court.'  whose  duty  It  was 
to  see  a  fair  trial,  without  being  checked,  though 
the  accused  was  told  that  he  need  not  answer. 

And  In  Dennett  v.  State.  62  Ark.  616.  36  S. 
W.  947,  It  was  held  that  remarks  by  the  district 
attorney  In  argument  In  a  prosecution  for  for- 
gery, not  supported  by  evidence,  that  the  de- 
fendant had  committed  perjury  and  subornation 
of  perjury,  were  Improper,  and  might  have  been 
prejudicial  to  the  defendant,  but  the  court  re- 
fused to  say  whether  It  was  a  ground  for  re- 
versal, as  reversal  was  had  upon  other  grounds. 

But  a  reference  by  the  prosecuting  attorney 
In  argument  to  public  sentiment  against  wheat 
stealing,  in  a  prosecution  for  the  killing  of  an 
officer  while  attempting  to  make  an  arrest  for 
wheat  stealing.  Is  not  a  statement  that  the  ac- 
cused has  been  guilty  of  other  crimes  than  the 
one  for  which  he  Is  being  tried,  which  would 
warrant  the  reversal  of  a  conviction.  People 
V.  Gosch,  82  Mich.  22,  46  N.  W.  101. 

And  the  reference  to  the  commission  of  an- 
other offense  Is  cured  by  a  reprimand  to  coun- 
sel and  an  Instruction  to  the  Jury  to  disregard 
It.  Palmer  v.  People.  138  111.  356,  28  N.  E. 
130 ;  Anderson  v.  Com.  18  Ky.  L.  Rep.  99.  35  S. 
W.  542 :  Dudley  v.  State  (Tex.  Crlm.  App.)  48 
S.  W.  179. 

And  a  statement  by  the  prosecuting  attorney 
In  his  opening  remarks,  that  he  expected  to  prove 
that  the  defendant  habitually  engaged  In  the 
commission  of  other  crimes  similar  to  that  in 
question,  furnishes  no  ground  for  reversal 
though  objection  thereto  was  overruled,  where 
the  court  cautioned  the  prosecutor,  and  In- 
formed the  Jury  that  evident  with  respect 
thereto  would  not  be  admitted  if  offered.  Brady 
V.  United  States,  1  App.  D.  C.  246. 

So,  a  reference  to  another  crime  merely  for 
the  purpose  of  showing  motive  does  not  warrant 
a  new  trial.  Com.  v.  Mudgett,  4  Pa.  Dlst.  R. 
739. 

And  a  statement  by  the  district  attorney  in  a 
criminal  case,  in  addressing  the  Jury  in  a  prose- 
cution for  homicide,  that  it  was  not  the  first  time 
that  the  defendant  had  attempted  to  take  life, 
is  not  a  ground  for  reversal  where,  on  objection, 
the  court  stated  that  the  remarks  were  improp- 
er, and  that  the  evidence  upon  which  they  were 
based  was  only  admitted  for  the  purpose  of 
showing  motive  on  the  part  of  the  defendanL 
Naverrete  v.  State  (Tex.  Crlm.  App.)  40  S.  W. 
701. 

Nor  Is  an  argument  or  statement  by  the  prose- 
cuting attorney  in  a  criminal  action,  that  the 
guilt  of  the  accused  of  another  offense  was  es- 
tablished or  known  because  he  was  under  indict- 
ment therefor,  of  such  a  character  as  probably 
to  mislead  or  Improperly  Influence  the  Jury  so 
as  to  require  a  reversal  of  a  conviction.  Spahn 
V.  People.  137  111.  538.  27  N.  R.  688. 

So.  a  reference  by  counsel  for  the  prosecution 
in  argument  In  a  criminal- ca«e  to  the  fact  that 
a  person  Jointly  Indicted  with  the  accused  had 
been  convicted  and  sent  to  the  penitentiary 
does  not  warrant  a  reversal  of  a  conviction, 
where,  upon  objection,  the  court  reproved  the 
attorney,  and  told  the  Jury  that  they  had  noth- 
ing to  do  with  that  fact.  SUte  ▼.  Phillips,  117 
Mo.  389,  22  S.  W.  1079. 


1899. 


Peoplb  v.  Fisldino. 


660 


And  a  reyereal  will  not  be  ordered  and  a 
new  trial  granted  In  a  criminal  prosecution  on 
tlie  ground  of  misconduct  on  the  part  of  the 
diatrlet  attorney  in  asking  a  witness,  produced 
to  proTC'  the  good  moral  character  of  the  ac- 
cused, a  question  on  cross-examination  tending 
to  establish  the  prior  commission  of  a  crime  by 
the  accused,  where  the  answer  was  promptly 
stricken  out  by  the  court.  People  v.  Burns,  121 
€al.  529,  53  Pac.  1096. 

See  also  People  v.  Smith,  106  Mich.  431,  64 
N.  W.  200:  State  ▼.  Brooks,  92  Mo.  542,  5  S. 
W.  257,  330,  infra,  IX. 

J.  Oommenta  on  peraonal  appearance  of  the  do- 

fendant. 

The  prosecuting  attorney  may  comment  at 
pleasure  upon  the  appearance  of  the  defendant 
as  a  witness,  but  he  cannot  comment  on  his  per- 
sonal appearance  or  characteristics  as  an  indi- 
cation of  guilt,  such  comment  uncorrected  by 
the  court  usually  warranting  a  reversal. 

Thus,  remarks  of  the  prosecuting  attorney  in 
argument  In  a  criminal  case  tending  to  degrade 
the  accused,  by  arraigning  him  for  his  personal 
appearance  and  characteristics,  and  the  failure 
of  the  court  to  interfere  for  his  protection,  fur- 
nish grounds  for  a  reversal,  where  the  convic> 
tlon  was  had  on  not  entirely  consistent  testi- 
mony of  one  unsupported  witness.  Bessette  v. 
State,  101  Ind.  85. 

And  refusal  of  the  court  In  a  criminal  case 
to  stop  the  district  attorney  when  referring  In 
bis  argument  to  the  personal  appearance,  dress, 
and  calling  of  the  defendant,  and  from  calling 
him  a  villain,  brute,  and  seducer  and  slanderer, 
and  saying  that  the  penitentiary  la  too  good 
for  him,  and  refusal  to  admonish  him  to  keep 
within  the  record  and  charge  the  Jury  not  to 
consider  such  statements,  require  a  reversal  on 
appeal.  Parks  v.  State,  35  Tex.  Crim.  Etep.  878, 
83  S.  W.  872. 

'  But  remarks  of  the  prosecuting  attorney  In 
argument  in  a  criminal  case  with  reference  to 
the  appearance  of  the  accused  furnish  no  ground 
for  reversal,  where  they  were  designed  simply 
as  a  humorous  refutation  of  a  claim  that  the 
prosecuting  witness  had  put  up  a  job  on  him, 
and  not  as  asserting  that  he  looked  guilty  or 
like  a  bad  man.  State  ▼.  Boklen,  14  Wash.  403, 
44  Pac  880. 

And  unwarranted  and  prejudicial  remarks  of 
counsel  for  the  state  in  argument,  upon  the  ap- 
pearance and  actions  of  the  accused,  do  not  en- 
title him  to  have  the  Jury  discharged  and  a  new 
one  impaneled,  where  the  court,  upon  objec- 
tion, admonished  the  counsel  that  it  was  im- 
proper to  comment  npon  the  appearance  or  ac- 
tions of  the  accused  as  a  prisoner,  and  counsel 
remarked  that  he  only  intended  to  comment 
upon  him  as  a  witness.  Siberry  ▼.  State,  133 
Ind.  677,  33  N.  E.  681. 

So,  a  suggestion  by  the  state's  attorney  in 
argument  In  a  criminal  case  that  the  counte- 
nance of  the  defendant  declares  him  a  murder- 
er, and  that  the  peace  of  society  depends  upon 
his  conviction,  and  that  his  acquittal  would  en- 
courage mob  law,  though  sufficient  to  warrant 
a  reversal  where  counsel  for  the  defendant  calls 
upon  the  court  to  repress  him  and  instruct  the 
Jury  to  disregard  such  argument,  and  it  refuses, 
is  not  so  where  the  attention  of  the  court  was 
not  called  to  the  remarks,  and  no  request  was 
made  to  instruct  the  Jury  with  reference  there- 
to, and  when  the  attention  of  the  court  was 
OnaJIy  called  to  It  the  state's  attorney  closed  his 
argument.     Young  v.  State,  19  Tex.  App.  536. 

See  also  State  t.  Underwood,  77  N.  C.  602, 
infra,  IX. 
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k.  Oommente  on  absence  of  witneases,  and  what 
they  voould  testify  to. 

This  subdivision  relates  entirely  to  comment 
on  the  failure  of  the  defendant  to  call  other  wit- 
nesses who  might  be  available.  The  subject  of 
comment  on  failure  of  the  prisoner  himself  to 
testify  Is  an  Independent  statutory  one  gov- 
erned by  different  rules  from  those  governing 
the  subject  in  hand,  and  has  therefore  been 
omitted  from  this  note. 

A  comment  by  the  state's  attorney  in  a  crim- 
inal case  upon  the  failure  of  the  accused  to  pro- 
duce a  witness,  and  an  inference  that  had  he 
t)een  produced  his  testimony  would  have  tended 
to  prove  the  defendant's  guilt,  tacitly  assented 
to  by  the  court  by  falling  to  Interpose,  furnish 
ground  for  a  reversal  where  the  witness  and  his 
knowledge  on  the  subject  were  equally  available 
to  both  parties.  State  ▼.  Fitzgerald,  68  Vt. 
125,  34  Atl.  429. 

And  a  statement  by  the  prosecuting  attorney 
in  argument,  that  the  brother  of  two  suppressed 
witnesses  told  him  that  If  such  witnesses  were 
In  court  their  testimony  would  be  against  the 
accused,  furnishes  ground  for  reversal,  though 
the  remark  was  made  in  answer  to  a  statement 
by  the  defendant  himself,  that  he  could  prove 
certain  facts  if  such  witnesses  were  present,  and 
though  the  prosecuting  attorney  himself  sought 
to  correct  the  error  by  asking  the  court  to 
charge  with  reference  thereto,  and  though  the 
court  charged  that  the  Jury  should  not  be  in- 
fluenced for  or  against  the  defendant  by  any 
argument  or  remarks  made  by  counsel,  as  such 
instruction  was  erroneous  and  did  not  cure  the 
error.     Laubach  v.  State,  12  Tex.  App.  583. 

So,  an  argument  by  the  state's  attorney  in  a 
criminal  case,  against  objection,  that  the  guilt 
of  the  accused  was  to  be  Inferred  from  the  re- 
fusal to  testify  of  a  witness  indicted  for  the 
same  olTense,  furnishes  ground  for  a  reversal 
and  a  new  trial.  State  v.  Ilarper,  33  Or.  524, 
55  Pac.  1075. 

And  permitting  t)ie  counsel  for  the  state  to 
refer  in  his  argument  to  what  the  prisoner  In  a 
motion  for  continuance  said  he  could  prove,  and 
to  mention  that  the  defendant  had  failed  to  . 
prove  what  he  said  he  could  prove,  and  to  Insist 
upon  this  as  an  evidence  of  guilt,  and  refusal 
of  the  court  upon  objection  to  reprove  counsel 
and  advise  the  Jury  that  it  was  Improper,  are 
error  for  which  a  new  trial  will  be  granted. 
Blackman  v.  State,  78  Ga.  592,  3  S.  B.  418. 

So,  In  Greene  v.  State,  17  Tex.  App.  395,  It 
was  held  to  be  Improper  for  counsel  for  the 
prosecution  to  state  In  argument  how  a  witness 
would  have  testlfled  if  she  had  been  examined, 
where  the  remark  was  not  Justified  by  anything 
said  by  counsel  for  the  defendant  in  addressing 
the  Jury ;  but  as  the  cause  was  reversed  on 
other  grounds  the  court  declined  to  determine 
whether  It  would  set  aside  the  conviction  or 
not  if  that  were  the  onJy  error. 

And  in  Yoe  v.  People,  49  111.  410,  a  Judgment 
against  the  accused  In  a  capital  case  was  re- 
versed, and  the  case  remanded,  upon  the  ground, 
among  others,  that  the  state's  attorney  was  per- 
mitted to  state  to  the  Jury  in  his  closing  argu- 
ment that  he  had  a  witness  oy  which  he  coulA 
prove  a  certain  declaration  of  the  prisoner, 
stating  what  It  was,  and  that  such  witness  was 
sick,  and  could  not  be  produced. 

And,  see  also  Ray  v.  State,  85  Tex.  Crim.  Rep. 
354,  83  S.  W.  869,  infra,  IX. 

So,  comments  by  the  district  attorney  In  hla 
closing  argument  to  the  Jury  In  a  criminal  case, 
over  objection  of  the  defendant,  upon  the  ab- 
sence of  the  defendant's  wife,  and  to  the  effect 
that  the  oaght  to  have  been  there  so  that  ah» 
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«ould  be  Identified,  require  a  reversal  of  a  Judg- 
ment and  conylctlon  and  a  new  trial,  where  the 
wife  was  not  a  competent  witness  either  In  be- 
half of  or  against  her  husband.  Graves  v.  Unit- 
ed States.  150  U.  S.  118.  37  L.  ed.  1021,  14  Sup. 
■Ct.  Rep.  40. 

And  a  comment  by  the  prosecuting  attorney 
In  his  closing  argument  upon  the  failure  of  the 
wife  of  the  accused  to  testify,  arguing  that  such 
failure  was  proof  that  her  testimony  would  have 
been  against  him,  furnishes  ground  for  reversal, 
where  objection  was  made  and  an  exception 
taken.  State  v.  Hatcher,  29  Or.  309,  44  Pac. 
984. 

Especially  where  the  testimony  in  the  case 
•was  not  conclusive  of  guilt.  Cole  ▼.  State,  75 
Miss.  142.  21  So.  706. 

But  permitting  counsel  for  the  common- 
wealth In  a  prosecution  for  murder  to  comment 
in  argument  on  the  failure  of  the  defendant  to 
call  his  wife  as  a  witness  Is  not  error  where  it 
appears  that  the  wife  saw  her  husband  commit 
the  deed.  Com.  v.  Weber,  167  Pa.  153,  31  Atl. 
481. 

And  the  action  of  the  trial  court  In  a  prose- 
cution for  murder  In  allowing  the  common- 
wealth to  offer  to  place  the  wife  of  the  defend- 
ant, who  saw  the  deed  committed,  on  the  stand 
as  a  witness  for  the  prosecution,  and  in  not 
strllcing  the  offer  from  the  record,  is  not  rever- 
sible error.     Jtid. 

Nor  Is  It  ground  for  a  new  trial  that  the 
prosecuting  attorney  said  that  the  defendant 
•did  not  call  his  wife,  and  that  the  prosecution 
-could  not  use  he^.  State  v.  Mlllmeler,  102 
Iowa.  692,  72  N.  W.  276. 

And  an  unwarranted  and  improper  reference 
■by  the  prosecuting  attorney  In  argument  in  a 
criminal  case  to  the  failure  of  the  wife  of  the 
accused  to  testify  furnishes  no  ground  for  a  re- 
versal where  the  court  immediately  directed 
lilm  to  desist,  and  the  attorney  apologized. 
State  V.  Taylor,  134  Mo.  109.  35  S.  W.  92. 

Or  where  he  was  promptly  checked  by  the 
court,  and  the  Jury  were  told  not  to  consider 
such  comments.  Armstrong  v.  State,'  84  Tex. 
Crlm.  Rep.  248,  30  S.  W.  235. 

So.  a  mere  attempt  by  the  state's  counsel  In 
41  criminal  prosecution  to  account  to  the  Jury 
for  the  absence  of  a  witness,  which  is  promptly 
•checked  by  the  court  upon  objection,  furnishes 
<no  ground  for  a  reversal  of  a  conviction.  Nor- 
ton V.  State.  106  Ind.  1G3,  6  N.  E.  126. 

And  remarks  by  the  circuit  attorney  In  argu- 
•ment  In  a  criminal  case  with  reference  to  the 
failure  of  the  defendant,  after  having  had  a  wit- 
ness subpoenaed,  to  place  him  on  the  stand,  do 
<Dot  warrant  a  reversal  of  the  Judgment  and  con- 
viction or  a  new  trial,  especially  where  they 
were  rebuked  by  the  court.  State  v.  Emory.  79 
Mo.  461 ;  State  v.  Degonla.  69  Mo.  485. 

Nor  does  a  comment  on  the  absence  of  a  wit- 
ness for  the  defendant.  People  v.  Young.  102 
•Cal.  411,  36  Pac.  770. 

And  a  statement  by  the  prosecuting  attorney 
to  the  Jury  in  argument  that  the  defendant, 
knowing  his  guilt  of  the  crime  charged,  was 
afraid  to  Introduce  a  certain  witness,  is  not 
ground  for  a  rev^^al  where  the  attorney  was 
^promptly  rebuked  by  the  court.  State  v. 
Emory,  12  Mo.  App.  503,  Appx. 

So,  comments  of  the  county  attorney  In  argu- 
•ment  In  a  criminal  case,  upon  the  omission  of 
the  defendant  to  call  witnesses  as  to  his  char- 
acter, cannot  be  deemed  to  have  prejudiced  the 
accused  where  his  counsel  had  deliberately 
•stated  to  the  Jury  that  they  expected  to  prove 
^ood  character,  and  had  the  witnesses  present 
in  the  court-room  to  make  the  proof,  and  the 
•court  admonished  the  jury  not  to  consider  such 
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comments.     State  ▼.  Bloor,  20  Mont.   674,  52 
Pac.  611. 

1.  CommenU  on  character  and  failure  to  prove 

character. 

In  prosecutions  for  most  criminal  acts  the 
character  of  the  accused  is  not  at  issue  unless 
put  in  issue  by  him.  and  his  failure  to  do  so  can- 
not be  considered  as  militating  against  him,  and 
it  cannot  be  put  in  issue  by  the  prosecution, 
either  by  means  of  evidence  or  argument. 

Thus,  an  argument  by  the  prosecuting  attor- 
ney in  a  criminal  case  that  the  want  of  testi- 
mony of  good  character  of  the  accused  author- 
ized the  Jury  to  tnfer  that  his  character  was 
bad,  and  a  refusal  of  the  Judge  on  objection  to 
instruct  the  Jury  that  the  failure  to  offer  such 
proof  furnished  no  legal  inference  of  guilt, 
or  that  his  character  was  not  good,  furnishes  a 
sufficient  ground  for  reversal.  State  v.  Upham. 
38  Me.  261;  Bennett  v.  State,  86  Ga.  401,  12 
L.  R.  A.  440,  12  S.  E.  806:  Com.  v.  Bruner,  1 
Pa.  Dlst.  R.  641 ;  People  v.  Evans,  72  Mich.  367, 
40  N.  W.  473 ;  Pollard  v.  State,  83  Tex.  Crlm. 
Rep.  197,  26  S.  W.  70. 

And  where  the  accused  has  not  put  his  char- 
acter in  Issue  it  is  reversible  error  to  allow  the 
solicitor  general,  over  objection  by  counsel  for 
the  accused,  to  argue  to  the  Jury  that  the  de- 
fendant is  charged  with  an  offense  which,  if  he 
Is  convicted,  will  disfranchise  him.  Thompson 
V.  State.  92  Ga.  448.  17  S.  E.  265. 

And  Improper  argument  by  the  defendant's 
counsel,  by  making  statements  outside  the  evi- 
dence as  to  his  client's  good  character,  will  not 
Justify  the  state's  counsel  in  arguing,  against 
defendant's  objection,  that  his  failure  to  offer 
proof  of  good  character  raises  an  inference  that 
his  character  was  not  good,  so  as  to  prevent 
a  reversal  of  his  conviction  because  of  such  Im- 
proper argument.  Bennett  v.  State,  86  Ga.  401, 
12  L.  R.  A.  449,  12  S.  E.  806. 

So.  the  assumption  or  declaration  of  facts  by 
the  counsel  for  the  prosecution  In  argument  in 
a  criminal  case  as  to  the  character  of  the  prls- 
.oner.  made  without  being  sworn,  and  of  a  char- 
acter calculated  to  Influence  the  Jury  against 
him,  when  his  general  character  was  not  in  is- 
sue and  evidence  with  reference  to  it  would  have 
been  Incompetent,  furnishes  ground  for  a  new 
trial,  though  there  was  no  objection  by  counsel 
for  the  accused  or  Interference  by  the  court. 
Martin  v.  State.  63  Miss.  505,  56  Am.  Rep.  812. 

And  where  the  court  permits  an  argument  to 
the  effect  that  failure  to  prove  good  character 
raises  a  presumption  of  guilt.  It  is  reversible 
error  which  Is  not  cured  by  the  court  afterwards 
Instructing  the  Jury  that  they  should  not  con- 
sider the  argument.  People  v.  Evans,  72  Mich. 
367,  40  N.  W.  473. 

And  gross  misconduct  and  a  total  disregard 
of  the  legal  rights  of  the  prisoner,  on  the  part 
of  the  prosecuting  attorney  in  making  state- 
ments in  argument  with  reference  to  his  reputa- 
tion which  were  wholly  outside  the  evidence  and 
totally  Irrelevant  to  the  subject-matter  of  the 
trial,  and  which  must  have  been  prejudicial  to 
the  cause  of  the  defendant,  are  not  cured  by  an 
Instruction  to  the  Jury  to  the  effect  that  If  the 
prosecuting  attorney  should  make  statements 
charging  that  the  prisoner  was  of  bad  reputa- 
tion It  would  be  clearly  Improper  and  wrong  for 
the  Jury  to  give  them  any  weight  whatever,  so 
as  to  prevent  a  reversal  on  account  thereof, 
where  the  Instruction  was  given  before  the  argu- 
ments and  t>efore  the  officer  commenced  his  at- 
tack upon  the  character  of  the  defendant,  and 
he  appears  to  have  continued  his  attack  after 
the  court's  effort  to  restrain  him.  and  to  havi 
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completed  all  the  cbargeB  he  desired  to  make. 
Bmith  ▼.  People.  8  Colo.  457,  8  Pac.  920. 

So,  in  Fletcher  ▼.  State,  49  Ind.  124,  19  Am. 
Rep.  073,  a  Judgment  against  the  accnaed  was 
reversed  because,  with  other  grounds,  the  prose- 
anting  attorney  was  permitted,  while  addressing 
the  jury,  to  comment  on  the  general  character 
of  the  defendant,  which  was  not  in  issue,  and* 
4Lrgue  that  the  defendant's  failure  to  produce 
•evidence  to  sustain  his  general  reputation  might 
1>e  considered  against  him. 

And  in  Stephens  y.  State,  20  Tex.  App.  271, 
>a  Judgment  and  conviction  were  reversed  be- 
•cause,  with  other  grounds,  counsel  for  the  state 
•offered  to  prove  that  the  defendant  had  at  one 
time  been  arrested  for  robbery,  and  referred  to 
the  fact  in  argument,  when  the  defendant  had 
Tiot  put  his  character  in  issue,  and  the  court 
"declined  to  give  the  Jury  a  special  charge  as  to 
the  presumption  of  law  concerning  character. 

And  In  Holder  v.  State,  58  Ark.  473,  25  S. 
W.  279,  a  Judgment  of  conviction  was  reversed, 
and  a  new  trial  granted,  because  the  prosecuting 
Attorney,  in  an  earnest,  persistent,  and  vigorous 
manner,  attacked  the  credibility  of  the  defend- 
ant by  assertions  and  means  unsupported  by  the 
•evidence,  where  the  reproof  of  the  court  was 
mild,  and  the  Jury  were  told  that  they  were  the 
illimitable  Judges  of  the  credibility  of  the  wit- 
nesses, and  it  could  not  be  seen  whether  the  re- 
C>roof  had  cured  the  prejudice  or  not. 

And  in  State  v.  Lee,  06  Mo.  165,  it  was  held 
that  the  act  of  the  prosecuting  attorney  In  re- 
-f erring  in  argument  to  the  failure  of  the  defend- 
:ant  to  prove  bis  good  character  when  the  state 
would  not  have  been  allowed  to  introduce  evi- 
dence as  to  bad  character  will  not  be  tolerated ; 
t)ut  the  reversal  of  the  Judgment  was  placed  on 
other  grounds. 

But  a  mere  r^erence  by  the  state's  counsel 
in  addressing  the  Jury  in  a  criminal  case  to  the 
-fact  that  the  defendant  had  not  put  in  issue 
Oils  own  character,  if  improper,  is  not  of  auch  a 
material  character  as  to  warrant  a  reversal, — 
•especially  where  the  testimony  reflects  some- 
what unfavorably  upon  his  character.  Coyle  v. 
State.  81  Tex.  Crlm.  Rep.  604,  21  S.  W.  705. 

And  a  statement  of  counsel  for  the  state,  In 
Argument  to  the  Jury,  that  they  knew  the  his- 
tory of  the  accused  at  the  place  of  trial  as  well 
*  as  he  did,  is  not  ground  for  a  new  trial  where 
It  does  not  appear  that  such  statement  referred 
to  anything  outside  of  the  evidence,  or  was 
f)rejudlcial  to  the  accused.  Dale  v.  State,  88 
<;a.  552.  15  S.  E.  287. 

So,  a  statement  In  argument  by  the  prosecut- 
ing attorney  in  a  criminal  case,  that  defendant 
was  a  most  terrible  desperado,  made  over  objec- 
tion and  not  corrected  by  the  court,  when  the 
•character  of  the  defendant  was  not  in  Issue, 
though  not  permissible,  is  not  a  sufficient  ground 
for  reversal,  where  it  appears  to  have  been  In- 
tended and  received  as  a  mere  rhetorical  effort 
In  vindication  of  the  officer's  conduct  toward 
the  person  whom  he  had  killed.  State  v.  Foley, 
12  Mo.  App.  431. 

And  reference  to  a  newspaper  article  In  his 
argument,  by  the  district  attorney,  which  was 
not  admitted  In  evidence,  characterizing  the  rep- 
titation  of  the  defendant  in  the  community  as 
vile,  where  there  was  no  evidence  before  the 
Jury  to  that  effect,  is  not  of  such  a  g^rave  char- 
acter as  to  Justify  the  court  In  Interfering  with 
the  verdict,  where  he  stated  that  his  remark 
was  merely  argumentative,  and  there  was  rea- 
son to  believe  that  It  was  Intended  to  be  no 
more  than  a  comment  upon  the  evidence.  Peo- 
.ple  V.  Barker,  42  N.  Y.  S.  R.  940,  17  N.  Y.  Supp. 
10. 

And  a  mere  reference  by  the  attorney  for  the 
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commonwealth  in  argument  to  the  Jury,  to  the 
character  of  the  accused,  furnishes  no  ground 
for  arresting  the  Judgment,  where  he  was 
stopped  by  the  court,  and  not  allowed  to  pro- 
ceed. Puryear  v.  Com.  83  Va.  51.  1  S.  E.  512 : 
State  V.  Hack,  118  Mo.  92.  23  S.  W.  1089. 

And  see  also  State  v.  Bloor.  20  Mont.  574,  52 
Pac.  Oil,  8upra,  VIII.  k :  Barkman  v.  State 
(Tex.  Crlm.  App.)  52  S.  W.  73,  infra,  IX. 

m.  Expression  of  personal  opinion  as  to  guilt. 

The  personal  opinion  of  the  prosecuting  at- 
torney as  to  the  guilt  of  the  accused  Is  not  evi- 
dence, and  the  sanction  of  such  an  opinion  by 
the  court  Is  serious  error. 

Thus,  refusal  of  the  court  in  a  criminal  case 
to  charge  upon  a  request  of  the  accused  that  the 
Jury  must  not  consider  the  belief  of  the  prose- 
cuting attorney  or  his  impressions  of  the  testi- 
mony, after  he  had  expressed  such  belief.  Is 
ground  for  a  reversal,  though  there  was  no  ex- 
ception taken  to  the  charge  as  given.  People  v. 
McGuIre,  89  Mich.  00.  50  N.  W.  780. 

And  failure  of  the  court  to  instruct  the  Jury 
In  a  criminal  prosecution  to  disregard  the  im- 
proper remarks  of  the  prosecuting  attorney  In 
argument,  to  the  effect  that  he  knew  the  prison- 
er, that  the  accused  was  guilty,  and  that  he  had 
committed  other  crimes,  Is  error  for  which  a  re- 
versal of  the  conviction  will  be  had.  Brow  v. 
State.  103  Ind.  133,  2  N.  E.  200. 

In  Habei  v.  State,  28  Tex.  App.  588,  13  S.  W. 
1001,  however,  it  was  said  that  while  counsel 
should  never  express  an  opinion  as  to  the  guilt 
or  innocence  of  the  accused,  the  court  would 
hesitate  to  reverse  a  Judgment  on  account  of 
such  an  expression. 

And  an  expression  by  the  district  attorney 
in  his  closing  argument  to  the  Jury  of  his  belief 
of  the  defendant's  guilt  furnishes  no  ground  for 
a  reversal  where  the  defendant  did  not  request 
the  court  to  Instruct  the  Jury  that  they  should 
not  be  Influenced  by  the  attorney's  individual 
opinion.  Habel  v.  State,  28  Tex.  App.  588,  18 
S.  W.  1001 ;  Young  v.  State.  19  Tex.  App.  530 ; 
Kennedy  v.  State,  19  Tex.  App.  018 ;  State  v. 
Mack,  45  La.  Ann.  1155,  14  So.  141;  State  ▼. 
Millmeler,  102  Iowa,  092,  72  N.  W.  275 ;  State 
V.  Beasley,  84  Iowa,  83,  50  N.  W.  570 ;  State  v. 
Cater,  100  Iowa,  501.  09  N.  W.  880. 

And  a  remark  by  the  attorney  for  the  .state, 
In  argument,  that  he  was  convinced  of  the  guilt 
of  the  accused,  and  that  he  ought  fo  be  brought 
to  Justice,  does  not  require  a  reversal,  where  the 
trial  Judge  did  not  hear  the  remark  or  the  ob- 
jection thereto,  and  It  was  not  called  to  his  at- 
tention until  after  the  Jury  had  retired,  and  he 
charged  the  Jury  that  they  should  consider  the 
arguments  of  counsel  only  so  far  as  they  were 
confined  to  the  case  as  testlfled  to  by  the  wit- 
nesses. State  V.  Spencer,  15  Utah,  140,  40  Pac. 
302. 

And  while  it  is  the  duty  of  the  Judge,  in  a 
prosecution  for  assault  In  which  the  prosecut- 
ing witness  was  indicted  for  a  feloniops  assault 
upon  one  of  his  alleged  assailants,  to  correct 
any  false  impression  the  Jury  might  have  ob- 
tained from  a  statement  of  the  county  attorney 
in  argument,  that  in  his  Judgment  the  defend- 
ants were  all  guilty,  and  that  If  they  were  con- 
victed he  would  not  put  the  prosecuting  witness 
on  trial,  his  failure  to  do  so  is  not  reversible 
error  where  in  the  charge  he  stated  the  conse- 
quences of  a  verdict  either  way  with  great  clear- 
ness.    State  V.  Butler,  85  Me.  225,  27  Atl.  142. 

So,  a  statement  by  the  prosecuting  attorney 
In' argument  to  the  Jury  In  a  criminal  case  that 
he  was  prosecuting  the  case  without  pay  from 
a  sense  of  duty  furnishes  no  ground  for  a  re- 
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▼erial.     State  ▼.  Taylor,  134  Mo.  109,  35  S.  W. 
92. 

And  a  laconic  declaration  of  the  county  at- 
torney to  the  effect  that  the  defendant  «6hould 
be  banged,  made  in  a  terse  and  original  way, 
does  not  constitute  reversible  error,  where  there 
was  evidence  justifying  the  conclusion  that  he 
was  guilty  of  murder.  Morrison  v.  State  (Tex. 
Crim.  App.)  51  S.  W.  358. 

Nor  will  a  Judgment  and  conviction  In  a 
prosecution  for  murder  be  reversed  because  the 
prosecuting  attorney  stated  to  the  Jury  that  he 
believed  that  the  defendant  was  guilty  and 
ought  to  be  hanged,  where  there  was  cogent 
testimony  in  the  recoi'd  that  the  deceased  was 
asleep  when  killed,  and  that  the  murder  was 
for  the  purpose  of  obtaining  his  property. 
Thomas  v.  State.  33  Tex.  Crim.  Rep.  607,  28  S. 
W.  534. 

And  a  statement  by  the  district  attorney  in 
his  address  to  the  Jury  In  such  a  prosecution, 
that  he  was  going  to  aslc  them  to  convict  a  mur- 
derer, will  be  presumed,  in  the  absence  of  any 
showing  to  the  contrary,  to  have  accompanied 
the  counsel's  argument  on  the  evidence,  and  his 
attempt  to  show  that  it  proved  the  defendant 
to  be  guilty  of  murder,  and  therefore  will  fur- 
nish no  ground  for  reversal.  Ross  v.  State 
(Wyo.)  57  Pac.  924. 

And  statements  in  such  a  prosecution  that 
every  person  who  has  heard  the  evidence  knows 
the  accused  is  guilty,  and  that  he  ought  to  be 
banged,  and  that  he  could  pull  the  rope,  are  to 
be  regarded  as  deductions  which  he  himself  drew 
from  the  evidence,  and  not  as  in  the  nature  of 
personal  denunciation  or  abuse  which  would 
warrant  an  Interference  with  a  conviction  and 
the  granting  of  a  new  trial,  where  tlie  court  can- 
not see  how  the  remark  in  question  prejudiced 
the  rights  of  the  accused.  Henry  v.  State  (Tex. 
Crim.  App.)  30  S.  W.  802. 

Nor  does  a  statement  by  the  state's  attorney 
In  a  criminal  case  as  to  his  own  belief  of  the 
prisoner's  guilt,  and  of  facts  not  In  evidence, 
require*  a  reversal,  where  in  another  part  of  his 
speech  he  told  the  Jury  that  they  ought  to  ac- 
quit the  prisoner  unless  they  believed  from  the 
evidence  beyond  a  reasonable  doubt  that  his 
guilt  was  established,  and  the  court  told  them 
that  they  should  disregard  any  assertion  of 
counsel  of  the  existence  of  any  fact  bearing  upon 
the  question  of  guilt  which  had  not  been  proved 
before  them,  and  that  they  should  not  regard 
any  expressicfn  of  opinion  by  counsel.  Kennedy 
V.  People.  40  III.  489. 

So,  in  People  v.  Hess,  85  Mich.  128,  48  N.  W. 
181,  it  was  said  that  It  is  not  proper  for  the 
prosecuting  officer  in  a  criminal  case  to  tell  the 
Jury  that  he  believes  the  defendant  guilty,  but 
the  conviction  therein  w^as  affirmed,  apparently, 
upon  the  ground  that  the  language  used  by  the 
prosecuting  officer  did  not  amount  to  such  a 
statement. 

An  expression  by  the  prosecuting  attorney  in 
a  criminal  case  of  his  own  personal  belief  of  the 
defendant's  guilt  furnishes  no  ground  for  re- 
versal under  the  Wyoming  statutes,  under  which 
he  is  the  attorney  for  the  state  and  has  no  Judi- 
cial functions.  Ross  v.  State  (Wyo.)  57  Pac. 
924. 

n.  Appeals    to    passion,   prejudice,   and   public 

opinion. 

The  courts  are  quick  to  Interfere  when  It  ap- 
pears that  anything  like  passion,  prejudice,  fear, 
or  public  opinion  may  have  Influenced  the  ver- 
dicts of  Juries. 

Thus,  remarks  of  the  prosecuting  attorney  In 
argument  in  a  criminal  case  designed  to  Inflame 
the  minds  of  the  Jurors  against  the  accused,  and 
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to  secure  a  verdict  of  guilty  without  regard  to 
the  value  and  weight  of  the  evidence,  and  whicb> 
were  calculated  to  encourage  violations  of  law 
with  reference  to  the  supposed  feeling  of  the 
community  against  the  accused,  and  an  unwar- 
ranted statement  to  the  effect  that  he  bad  com- 
mitted perjury,  which  was  persisted  in.  warrant 
the  reversal  of  a  conviction,  and  may  do  so  not- 
withstanding objections  made  by  the  defendant. 
State  V.  Proctor,  80  Iowa,  008,  53  N.  W.  424. 

And  a  statement  by  the  prosecuting  attorney 
In  argument,  not  supported  by  evidence,  that 
the  defendant  was  such  a  scoundrel  that  be  wa» 
compelled  to  move  his  trial  to  a  county  where 
he  was  not  known,  and  that  he  had  the  Inpa- 
dence  to  wiite  him  a  note  begging  him  not  to> 
prosecute  him.  and  threatening  him  if  he  did, 
uncorrected  and  unexplained  by  the  court,  war- 
rants and  requires  a  reversal  and  a  new  trial. 
State  V.  Smith.  75  N.  C.  306. 

See  also,  with  reference  to  comment  on  change 
of  venue,  Williams  v.  State,  80  Tex.  App.  354, 
17  S.  W.  408,  infra,  IX. 

And  a  reference  to  other  similar  crimes  by 
the  state's  attorney  In  argument  In  a  prosecu* 
tlon  for  a  crime  arousing  great  public  indigna- 
tion; and  flring  the  minds  and  passions  of  the 
community  with  a  desire  for  vengeance,  requires 
a  reversal,  where  the  court  overruled  objection 
thereto,  and  refused  to  restrain  him  from  fur- 
ther pressing  that  line  of  argument  and  Instruct 
the  Jury  that  they  should  not  be  Influenced  by 
It.  Bryson  v.  State,  20  Tex.  App.  566;  Gazley 
V.  State,  17  Tex.  App.  267. 

So,  It  Is  the  duty  of  the  court  upon  objection. 
In  a  prosecution  for  arson  in  which  the  solicitor 
general  alludes  to  the  frequency  of  incendiary 
Ores  throughout  the  country,  and  urges  upon 
the  Jury  the  importance  of  strictly  enforcing 
the  law,  to  promptly  and  urgently  declare  that 
such  an  argument  Is  Improper,  and  require  the 
solicitor  general  to  desist  therefrom  :  and  where, 
instead  of  so  doing,  it  undertakes  to  Inform  the 
Jury  wliat  it  presumes  the  solicitor  general 
meant  thereby,  it  is  error  warranting  a  reversal 
of  the  conviction  therein.  Washington  v.  State. 
87  Ga.  12,  13  S.  E.  131. 

And  while  the  solicitor  for  the  state  in  a 
criminal  prosecution  may  comment  upon  the 
evils  generally  of  the  crime  which  the  law  he 
is  seeking  to  enforce  Is  Intended  to  prevent, 
if  he  goes  beyond  this  and  gratuitously  states 
to  the  Jury  as  facts  the  existence  of  particular 
evils  In  the  locality  of  the  defendanrs  offense, 
to  which  that  offense  is  supposed  by  him  to  be 
related,  it  Is  a  ground  for  reversal  of  a  convic- 
tion had  therein.  Dollar  v.  State,  99  Ala.  237. 
13  So.  575. 

And  a  statement  by  the  state's  attorney  In  his 
closing  argument  to  the  Jury,  that  criminals  of- 
ten escape  their  Just  deserts,  and  the  wheels  of 
Justice  are  often  blocked  by  such  false  affidavits 
for  delay  as  the  prisoner  was  charged  with  mak- 
ing, and  that  It  was  their  duty  to  put  a  slop  to 
that  kind  of  work,  referring  to  the  destruction 
of  a  courthouse  In  a  neighboring  city  as  illus- 
trating the  effect  of  public  indignation  when 
aroused  by  the  unjust  escape  of  criminals 
through  pei'Jured  evidence.  Is  of  such  a  charac- 
ter as  will  Justify  a  reversal  of  a  Judgment  of 
conviction.  Sanders  v.  People,  124  III.  218,  16 
N.  E.  81. 

And  permitting  the  prosecuting  attorney  on 
cross-examination  of  the  defendant  to  ask,  under 
objection,  a  question  not  related  to  or  appur- 
tenant to  the  issue,  or  Involved  directly  or  in- 
directly in  the  defense  for  which  the  defendant 
was  on  trial,  and  which  was  calculated  to  un- 
duly prejudice  him  In  the  minds  of  the  Jury,  is 
sufficient  error  to  warrant  a  reversal  of  a  }udg- 
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^ment  of  eonyictlon.  Cla:rk«  t.  Bt&te,  78  Ala. 
-474,  56  Am.  Rep.  45. 

So,  In  Alexander  ▼.  State,  21  Tex.  App.  400, 
17  S.  W.  189,  it  waa  held  that  the  act  of  the 
-county  attorney  in  a  criminal  case  in  knowingly 
and  persistently  propounding  illegal  questions 
with  the  purpose  of  prejudicing  the  jnry  might, 
under  some  circumstances,  furnish  ample  ground 
for  a .  reversal  of  a  Judgment  of  eonyictlon, 
though  the  evidence  was  not  admitted ;  but  it 
was  not  thought  in  that  case  that  the  matter 
•complained  of  had  gone  to  the  extent  of  showing 
reversible  error. 

And  see  People  ▼.  Montague,  71  Mich.  447, 
■39  N.  W.  585,  9Upra,  VIII.  c,  and  Psopub  y. 

FiBLOINQ. 

But  an  appeal  to  the  fears  and  the  preju- 
dices of  the  jury,  by  the  prosecuting  attorney 
in  argument,  furnishes  no  ground  for  a  reversal 
where  the  Judge  stopped  him  and  told  him  he 
must  not  make  such  appeals.  State  ▼.  Cave« 
ness,  78  N.  C.  484. 

And  asking  Improper  questions  by  the  prose* 
cutlng  attorney  in  a  prosecution  for  murder, 
-calling  for  particular  Instances  of  difficulties 
■had  with  other  persons  than  the  one  killed,  is 
not  prejudicial  error  though  objections  thereto 
were  overruled,  where  In  each  case  a  negative 
•answer  was  given,  and  nothing  was  elicited 
which  could  work  detriment  to  the  accused. 
«tate  V.  Tippet,  94  Iowa,  646,  63  N.  W.  445. 

So,  a  complaint  by  tlie  prosecuting  attorney 
in  argument  generally,  that  Juries  are  frequent- 
ly more  Inclined  to  mercy  than  to  Judgment,  fur- 
nishes no  ground  for  reversal.  Cross  v.  State, 
«8  Ala.  476. 

And  the  act  of  the  prosecuting  attorney  in  a 
criminal  case  In  addressing  himself  in  argument 
personally  to  one  of  the  jurors,  and  in  telling 
liim  that  he  knew  the  crime  was  comm'llted, 
and  accusing  him  of  having  had  conversation 
with  the  prisoner,  Is  a  matter  for  the  considera- 
tion of  the  trial  court,  and  not  a  ground  for  re- 
versal of  the  judgment  In  the  appellate  court, — 
«8peclally  where  the  record  shows  an  affidavit 
•of  the  Juror  stating  that  he  had  not  t>een  af- 
fected by  such  remarks.  State  v.  Bickel,  7  Mo. 
App.  572,  Appx. 

But  remarks  by  the  prosecuting  attorney  on 
a  motion  for  a  new  trial  on  the  ground  of  fraud 
in  selecting  the  jury,  to  the  effect  that  two  of 
the  jurors  had  gone  into  the  box  with  souls 
blackened  with  perjury  and  bribery,  made  In  the 
presence  and  hearing  of  the  jury,  objected  to  by 
counsel  for  the  accused  and  n>t  stopped  or  no- 
ticed by  the  court,  constitute  a  ground  for  a 
new  trial,  and  are  not  cured  by  a  charge  with 
reference  thereto.  State  v.  Noland,  85  N.  C. 
576. 

And  an  unsupported  charge* by  the  district 
attorney  in  his  closing  argument  in  a  case  in 
which  the  proof  against  the  accused  was  very 
atrong,  that  he  had  stocked  the  jury  to  defeat 
Justice,  is  one  which  must  have  aifected  the 
rights  of  the  accused  most  injuriously,  and 
therefore  warrants  a  reversal.  Weatherford  v. 
State,  81  Tex.  Crlm.  Rep.  530,  21  S.  W.  251. 

But  a  reference  by  the  prosecuting  attorney 
In  argument  in  a  criminal  case  to  public  opin- 
ion with  reference  to  the  accused  does  not  re- 
quire a  reversed  where  the  judge  Immediately 
stopped  him  and  told  him  to  refrain  from  any 
reference  thereto,  and  nothing  further  was  said 
about  it  Kennedy  v.  State,  19  Tex.  App.  618 ; 
Battle  V.  State,  105  Ga.  703,  82  S.  B.  160 ;  Hud- 
son V.  State,  101  Oa.  520,  28  S.  E.  1010. 

And  remarks  of  the  prosecuting  attorney  In 
argument  in  a  trial  for  murder  after  the  evi- 
dence  is  In,  that  phrenologists  and  detectives 
pronounce  such  men  as  defendant  to  be  by  na- 
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tare  brutal,  and  that  the  jury  ought  to  hang 
him,  and  that  the  government  will  not  be  satis- 
fled  with  any  verdict  other  than  the  death  penal- 
ty, do  not  require  a  reversal  of  a  Judgment  and 
conviction.  Bias  v.  United  States  (Ind.  Terr.) 
58  S.  W.  471. 

And  a  remark  by  the  attorney  general  in 
argument  in  a  criminal  prosecution  that  If  the 
juries  don't  punish  crime  the  people  will  rtse 
up  and  should  rise  up  and  punish  it,  though 
very  reprehensible,  does  not  justify  the  court  on 
appeal  in  granting  a  new  trial.  Scott  v.  State, 
7  Lea,  232. 

But  while  a  suggestion  by  the  prosecuting 
attorney  in  argument  as  to  what  the  peopie 
might  do  In  case  of  failure  to  convict  Is  not 
reversible  error,  though  highly  reprehensible,  a 
statement  of  facts  not  in  proof,  with  relation  to 
the  party  on  trial,  affecting  the  issue  and  tend- 
ing to  influence  the  minds  of  the  jury,  is  sufli- 
clent  to  require  a  reversal.  Northington  v. 
State,  14  Lea,  424.  And  see  Turner  v.  State,  4 
Lea,  206,  supra,  VIII.  f.  2. 

So,  mere  comments  on  the  prevalence  ot  crime 
by  counsel  for  the  prosecution  In  argument  will 
not  justify  a  reversal,  especially  where  the  rec- 
ord shows  that  the  subject  was  referred  to  by 
counsel  on  both  sides.  Buillner  v.  People,  95 
111.  896 ;  Slebert  v.  People,  143  111.  571,  32  N.  B. 
431. 

But  a  remark  of  the  prosecuting  attorney  in 
argument  in  a  prosecution  for  ravishment,  that 
the  friends  of  the  prosecutrix  had  not  lynched 
the  accused,  and  that  therefore  the  life  of  tbe 
demon  should  pay  the  penalty,  not  corrected  by 
the  court,  furnishes  ground  for  a  reversal  of  a 
conviction.  Thompson  v.  State,  33  Tex.  Crimi 
Rep.  472,  26  S.  VV.  987. 

And  statements  by  the  prosecuting  attorney 
hi  argument  in  a  trial  for  murder.  In  effect, 
that  murders  have  been  frequently  committed, 
and  vigilance  committees  formed,  and  mobs  as- 
sembled, and  that  they  were  to  take  these  mat- 
ters into  consideration  In  making  their  verdict, 
and  that  they  should  make  an  example  of  the 
defendant,  made  against  objection  and  not 
checked  or  corrected  by  the  court,  constitute 
reversible  error.     Ferguson  v.  State,  49  Ind.  33. 

And  a  remark  by  the  prosecuting  attorney 
that  the  escape  of  criminals  at  the  hands  of 
juries  brings  on  lynch  law  is  ground  for  rever- 
sal.    State  V.  Jackson,  95  Mo.  623,  8  S.  W.  749. 

In  the  above  case,  State  v.  Emory,  79  Mo. 
461,  supra,  VIII.  b,  was  distinguished  and  ex- 
plained, the  court  saying  that  that  case  sanc- 
tions Just  and  fierce  invective  based  upon  the 
^acts  in  evidence  and  all  the  legitimate  infer- 
ences therefrom,  but  goes  no  further. 
**     But  see  supra,  Scott  v.  State,  7  Lea,  232. 

So,  a  remark  by  the  prosecuting  attorney  In 
argument  In  a  prosecution  under  a  joint  Indict- 
ment for  theft,  that  the  severance  obtained  by 
the  defendants  was  a  trick,  and  that  good  men 
in  the  county  and  the  best  men  In  another  coun- 
ty desired  the  conviction  of  both,  warrantj  a 
reversal  where  the  court  overruled  objection 
thereto  and  failed  to  stop  him,  though  it  in- 
formed the  jury  that  they  should  not  be  In- 
fluenced thereby.  Conn  v.  State,  11  Tex.  App. 
390.  And  see  also  Crawford  v.  State,  15  Tex. 
App.  501,  supra,  VIII.  b. 

And  In  Cartwright  v.  State,  16  Tex.  App.  473, 
It  was  held  that  a  remark  by  the  prosecuting  at- 
torney In  argument,  that  applause  In  the  court 
room  was  a  spontaneous  outburst  of  approval 
by  the  audience  of  the  cause  after  they  lieard  It 
truthfully  represented  by  the  state,  should  have 
been  reproved  by  the  court,  and  the  jury 
admonished  to  disregard  It  and  guard  them- 
selves against  being  infiueniced  by  it ;  but,  ai 
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the  Judgment  was  reyeraed  on  other  grounds,  i 
the  court  declined  to  determine  whether  or  not 
it  would  reverse  If  that  were  the  only  ground. 

So,  a  statement  by  the  prosecuting  attorney 
in  argument  in  a  criminal  case,  the  tendency  of 
which  would  be  to  Influence  the  Jury  to  believe 
that  the  accused  was  guilty  and  to  destroy  en- 
tirely the  force  of  the  argument  of  his  counsel 
and  show  that  he  believed  him  to  be  guilty,  ih  u 
ground  for  reversal  of  a  conviction,  though  the 
court  rebulced  the  prosecuting  attorney,  us  the 
court  on  appeal  would  have  no  way  of  ascer- 
talnlng  whether  the  injury  was  cured  by  the  in- 
sti'uctlons  of  the  court  to  disregard  the  state- 
ment. People  V.  Treat,  77  Mich.  348,  43  N.  W. 
983. 

And  remarks  by  the  county  attorney  in  argu- 
ment tending  to  Impress  the  Jury,  with  the  be- 
lief that  the  presiding  Judge  believed  the  de- 
fendant guilty  and  desired  his  conviction, 
whether  intended  or  not,  warrant  a  reversal 
where  the  court  on  objection  failed  to  stop  the 
attorney  and  caution  the  Jury  not  to  be  affected 
by  such  argument.  Brunet  v.  State,  12  Tex. 
App.  521;  State  v.  Ulrlch,  110  Mo.  350,  19  b. 
W.  656 ;  State  v.  Caveness^  78  N.  C.  484. 

So,  In  Thompson  v.  State,  43  Tex.  268,  It  was 
held  that  a  statement  in  argument  by  the  prose- 
cuting attorney  that  the  fact  that  a  Justice  of 
the  peace  held  a  witness  to  ball -was  evidence 
that  he  thought  him  guilty  of  the  crime  charged 
was  highly  objectionable,  and  required  the  de- 
cided condemnation  of  the  court ;  but  the  court 
refused  to  decide  whether  this  alone  would  re- 
quire a  reversal,  as  there  were  other  errors. 

o.  OommentB  on  ooai  of  trial,  right  to  appeal, 

punishment,  etc. 

Remarks  of  the  district  attorney  in  a  prosecu- 
tion for  embezzlement,  calling  attention  to  the 
expense  of  confinement  of  the  defendant  under 
a  designated  finding,  and  the  refusal  of  the  court 
to  Instruct  the  Jury  to  entirely  disregard  the 
consideration  of  the  expense  to  the  county,  fur- 
nish ground  for  a  reversal  of  a  conviction  had 
therein.  Cooksle  v.  State,  26  Tex.  App.  72,  9 
S.  W.  58.  And  see  State  v.  Warford,  106  Mo. 
65,  16  S.  W.  886,  holding  that  the  argument 
that  conviction  for  petit  larceny  In  a  prosecu- 
tion for  burglary  and  larceny  would  impose 
large  expense  on  the  taxpayers  should  have 
been  avoided,  but  there  were  other  grounds  for 
reversal. 

But  remarks  of  the  county  attorney  In  a  crim- 
inal case  with  reference  to  the  saving  to  the  tax- 
payers which  would  have  resulted  had  it  not 
been  for  the  acts  of  the  accused  will  not  be 
deemed  of  such  an  injurious  character  as  to 
warrant  a  reversal,  where  the  court  especially 
charged  the  Jury  to  disregard  them.  State  ▼. 
Bloor,  20  Mont.  574.  52  Pac.  611. 

So,  a  remark  by  the  district  attorney  in 
argument  that  If  tbe  Jury  should  convict  an 
innocent  man  he  has  his  right  to  appeal  and 
the  court  of  appeals  will  reverae  the  case,  fol- 
lowed by  a  statement  of  the  court  on  objection 
that  he  did  not  know  whether  the  language  was 
improper  or  not,  furnishes  ground  for  reversal, 
where  the  case  depended  wholly  upon  circum- 
stantial evidence.  Crow  v.  State,  33  Tex.  Crim. 
Rep.  264,  26  S.  W.  209. 

And  an  argument  by  the  prosecuting  attorney 
to  the  Jury  in  a  criminal  case,  that  if  they  made 
a  mistake  in  convicting  the  accused  because  of 
his  being  Insane,  a  commission  would  be  secured 
to  inquire  Into  the  facts  and  see  that  no  injus- 
tice was  done,  warrants  the  setting  aside  of  tbe 
verdict  and  the  granting  of  a  new  trial.  Com. 
V.  Smith,  10  Phila.  189 ;  State  v.  Biggerstaif,  17 
Mont.  510,  43  Pac.  709. 
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So,  in  State  v.  Ering,  64  Mo.  691,  It  was  hel<» 
that  a  suggestion  to  the  Jury  In  argument  by 
the  prosecuting  attorney  that  if  they  erred  In 
convicting  the  accused  there  were  higher  courts 
to  correct  the  error  was  calculated  to  Induce 
the  Jury  to  disregard  their  responsibility,  andr 
should  not  have  been  permitted ;  but  the  re- 
versal and  order  for  a  new  trial  were  based  upon 
other  grounds,  the  court  holding  that  4t  was 
unnecessary  to  decide  whether  such  remarks 
would  require  It. 

But  remarks 'Of  the  county  attorney  In  argu- 
ment to  the  Jury  that  if  the  Jury  make  a  mis- 
take defendant  can  appeal  do  not  require  a  re- 
versal, where  the  evidence  is  clear  and  strong. 
Moore  V.  State  (Tex.  CrIm.  App.)  28  S.  W.  6S6: 
Boone  V.  People,  148  111.  440,  36  N.  E.  99 ;  State 
V.  Kring,  1  Mo.  App.  438 ;  State  ▼.  Young,  lOS 
Mo.  634,  16  S.  W.  408. 

In  Moore  v.  State  (Tex.  CrIm.  App.)  28  S,  W. 
686,  sttpra.  Crow  v.  State,  83  Tex.  Crlm.  Rep. 
264,  26  S.  W.  209,  supra,  was  distinguished 
upon  the  ground  that  in  that  case  the  evidence 
was  clearly  circumstantial  and  not  strong. 

So,  in  Jurisdictions  In  which  the  punishment 
is  imposed  by  the  court  and  not  by  the  Jury,  the 
duration  of  imprisonment  for  the  crime  in  ques^ 
tion  is  not  a  proper  subject  of  comment,  and 
such  comment  may  warrant  a  reversal. 

Thus,  the  act  of  counsel  for  the  state  in  a 
criminal  prosecution  in  arguing  to  the  Jury  that 
the  "good-time  statute*'  should  be  taken  into 
consideration  In  fixing  the  term  of  Imprison- 
ment of  the  accused  if  they  found  blm  guilty* 
which  was  objected  to  and  the  objection  over- 
ruled, furnishes  ground  for  reversal  of  the  con- 
viction therein.  Farrell  v.  People,  133  111.  244,. 
24  N.  E.  423. 

But  comments  by  the  prosecuting  attorney 
upon  the  punishment  attached  by  law  to  tbe 
crime  for  which  the  defendant  was  on  trial  fur- 
nish no  ground  for  a  reversal,  where  the  court 
told  the  Jury  that  it  was  for  them  to  respond 
to  the  Question  of  guilt  only,  and  that  the  pun- 
ishment was  a  matter  of  law  to  be  pronounced 
by  the  court.     State  v.  Matthews,  80  N.  C.  417. 

And  a  statement  to  the  Jury  by  the  district 
attorney  in  his  closing  argument  in  a  prosecu- 
tion for  murder,  that  if  the  accused  was  sen- 
tenced  to  life  imprisonment  he  would  be  libei^ 
ated  in  a  few  years,  calling  attention  to  the  re- 
lease' of  the  anai'chlsts  of  Chicago  by  the  gov- 
ernor, and  saying  that  the  homicide  committed 
by  the  prisoner  was  the  grand  culmination  of  an 
epidemic  of  crime,  and  that  he  was  so  steeped 
in  crime  that  he  had  no  friend  to  sit  beside  bha 
during  the  trial,  does  not  require  a  reversal  of 
a  conviction  where  the  evidence  showed  a  pre- 
meditated and  atrocious  murder  by  the  accused. 
State  V.  Shawn,' 40  W.  Va.  1,  20  S.  E.  873. 

And  a  remark  of  the  prosecuting  attorney 
that  it  is  within  the  power  of  the  court  to  Im- 
prison for  only  one  day,  or  impose  a  fine  of  only 
$1,  is  not  ground  for  a  new  trial,  where  the 
court  told  the  Jury  that  they  were  not  to  infer 
that  only  a  nominal  punishment  would  oe  im- 
posed in  case  of  a  verdict  of  guilty.  United 
States  V.  Wilson,  69  Fed.  Rep.  584. 

IS.  Improper  languago  prompted  by  statements 

of  the  defense. 

The  general,  though  not  the  universal,  rule 
Is  that  counsel  for  the  defendant  in  a  criminal 
case  cannot  himself  Indulge  in  Improper  remarks 
or  arguments,  or  open  the  door  to  matters  not 
pertaining  to  tbe  Issue,  and  then  claim  a  re- 
versal because  of  a  similar  departure  on  the 
part  of  the  prosecuting  attorney  in  answering 
him. 

Thus,  a  large  majority  of  the  cases  bold  that 


1899. 


Pboplb  t.  Fisldikg. 


671 


remarks  of  the  district  attorney  In  argument  in 
a  criminal  case  furnish  no  ground  for  a  re- 
versal when  made  in  reply  to  remarks  by  counsel 
for  the  defendant.  Norrls  t.  State,  32  Tex. 
Crlm.  Rep.  172,  22  S.  W.  692 ;  Williams  ▼.  State, 
24  Tex.  App.  82,  5  S..  W.  658 ;  Chalk  v.  State, 
S5  Tex.  Crlm.  Rep.  116,  82  S.  W.  534 ;  Washing- 
Ion  V.  State,  35  Tex.  Crlm.  Rep.  154 ;  Sinclair 
V.  State.  36  Tex.  Crlm.  Rep.  130,  32  S.  W.  531. 
32  S.  W.  693 ;  Gaines  ▼.  State  (Tex.  Crlm.  App.) 
87  S.  W.  831 ;  State  ▼.  Cleary,  97  Iowa,  413.  66 
N.  W.  724  :  State  ▼.  Potts,  83  Iowa,  317.  49  N. 
W.  845;  State  v.  Shores.  31  W.  Va.  491.  7  S. 
E.  413 :  Barczynskl  ▼.  State,  91  Wis.  415.  64  N. 
W.  1026. 

Where  counsel  on  one  side  transcend  their 
privilege,  counsel  on  the  other  side  may,  with- 
out Jeopardizing  their  case,  follow  them,  and 
indulge  In  proper  comments  upon  the  same  mat- 
ter.    Baker  ▼.  State.  60  Wis.  32,  83  N.  W.  52. 

And  reversible  error  will  not  be  predicated 
upon  remarks  made  by  the  district  attorney 
during  the  trial  of  a  criminal  case,  where  It  ap- 
pears that  such  remarks  were  made  in  response 
to  remarks  by  defendant's  counsel,  and  that 
the  court  admonished  the  jury  that  they  must 
disregard  them.  State  v.  Haverly  (Idaho)  42 
Pac.  506. 

So,  comments  by  the  prosecuting  attorney  up- 
on the  personal  appearance  of  the  defendant 
furnish  no  ground  for  reversal  where  they  were 
made  in  reply  to  similar  comments  by  the  de- 
fendant's counsel.  State*  v.  Underwood.  77  N. 
C.  502. 

And  comments  'by  the  prosecuting  attorney 
with  reference  to  the  color  of  the  defendant, 
made  in  reply  to  similar  comments  by  the  at- 
torney for  the  accused,  do  not  warrant  a  re- 
versal of  a  conviction  where  the  court  cautioned 
the  Jury  In  the  charge  not  to  be  Influenced  by 
the  remarks  complained  of.  State  v.  Hill.  114 
N.  C,  780,  18  S.  B.  971. 

Nor  does  an  argument  by  the  prosecuting  at- 
torney  with  reference  to  the  defendant's  char- 
acter furnish  ground  for  reversal,  where  It  was 
made  In  reply  to  arguments  and  statements  of 
defendant's  counsel  In  which  they  discussed  his 
character  at  length.  Barkman  v.  State  (Tex. 
Crlm.  App.)  52  S.  W.  73. 

And  a  statement  by  the  district  attorney  In 
argument,  that  the  defendant  himself  had  caused 
the  removal  of  his  case  from  the  county  where 
he  was  known  to  oue  where  he  was  unknown, 
furnishes  no  ground  for  a  reversal  when  made 
In  reply  to  an  argument  of  counsel  for  the  de- 
fendant that  he  was  being  tried  among  strang- 
ers. Williams  V.  State.  30  Tex.  App.  354,  17  S. 
W.  408. 

So,  a  reference  by  the  prosecuting  attorney 
In  his  argument,  to  the  fact  that  when  the  ac- 
cused was  arrested  for  the  offense  for  which  he 
was  being  tried  he  was  under  arrest  for  another 
offense,  though  an  Irregularity,  for  which  the 
court  might  have  checked  him,  is  not  such  an 
abuse  of  legitimate  argument  as  to  Justify  a  re- 
versal, where  it  was  made  in  reply  to  an  argu- 
ment in  behalf  of  the  accused  that  he  had  led 
a  life  of  usefulness.  People  v.  Smith.  106  Mich. 
481.  64  N.  W.  200. 

And  a  statement  by  the  prosecuting  attorney 
that  the  accused  had  left  England  a  thief  and 
a  forger,  though  perhaps  beyond  the  line  of  pro- 
priety, will  not  Justify  an  Interference  with  a 
Judgment  and  conviction,  where  It  was  said  in 
reply  to  statements  of  counsel  for  the  accused 
as  to  the  good  character  of  the  defendant,  and 
the  evidence  showed  that  he  left  England  under 
an  assumed  name  with  the  property  of  another 
which  he  offered  to  sell  for  his  own  use,  aud 
that  he  had  In  his  possession  a  graduating  dl- 
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ploma  written  by  himself.     State  t.  Brooks,  92 
Mo.  542,  5  S.  W.  257,  330. 

So,  a  statement  of  the  district  attorney  In  hl» 
closing  argument  with  reference  to  the  suppres- 
sion of  evidence  by  the  defense  will  not  be  con- 
sidered on  appeal  where  It  was  In  response  to 
an  allusion  by  the  defendant's  counsel  in  his 
argument  to  the  same  matter.  Ray  v.  State.  3& 
Tex.  Crlm.  Rep.  354.  33  S.  W.  869. 

And  a  remark  by  the  prosecuting  attorney  In 
argument  in  a  criminal  case,  that  the  Indictment 
was  returned  by  a  good  grand  Jury  and  Indorsed 
by  the  foreman,  who  was  a  good  citizen,  fur- 
nishes no  ground  for  reversal  when  made  In  re- 
ply to  a  claim  by  the  defense  that  the  prosecu* 
tlon  was  being  carried  on  for  personal  reasons. 
Champion  v.  State.  9  Ohio  C.  C.  627. 

And  the  refusal  of  the  court  In  a  prosecutIoi> 
for  murder  to  restrain  the  district  attorney 
upon  request  from  stating  his  Impressions  on 
hearing  of  the  killing,  will  not  warrant  a  re- 
versal of  a  conviction,  though  the  argument  wa» 
objectionable,  when  such  Impressions  were 
stated  In  reply  to  a  similar  argument  to  the  Jury 
which  had  Just  been  made  by  the  objector,  and 
the  court  fully  instructed  the  Jury  as  to  the  law 
applicable  to  the  matter.  People  v.  Bush.  6S 
Cal.  623.  10  Pac.  169. 

And  the  court  refused  to  reverse  the  Judg- 
ment on  account  of  indulgence  In  harsh  and 
abusive  language  by  counsel  for  the  people 
toward  the  defendants,  saying  that  perhaps 
there  was  some  excuse  for  the  use  of  such  lan- 
guage, as  defendants'  counsel  themselves  were 
not  faultless.  In  Ochs  v.  People.  124  III.  899.  1» 
N.  E.  662. 

So,  statements  made  by  the  prosecuting  at- 
torney in  argument  In  a  criminal  case,  in  re- 
sponse to  argument  of  counsel  for  appellant,  will- 
be  presumed  to  have  been  Justified,  and  will  fur- 
nish no  ground  for  reversal  where  no  part  of  the 
argument  is  contained  In  the  record.  Livings- 
ton V.  State,  141  Ind.  131,  40  N.  E.  684. 

And  alleged  Improper  statements  in  the  con- 
cluding argument  to  the  Jury  by  the  prosecutlngr 
attorney  furnish  no  grounds  for  reversal  on  ap- 
peal where  the  bill  of  exceptions  does  not  show 
the  connection  In  which  they  were  made,  so- 
that  the  court  can  see  that  they  were  not  made 
In  reply  to  some  argument  of  counsel  for  the  ac- 
cused. In  which  case  they  might  have  been  prop- 
er. Parrott  v.  Com.  20  Ey.  L.  Rep.  761.  47  S. 
W.  452>. 

And  It  Is  not  an  abuse  of  discretion  on  the- 
part  of  the  trial  court  to  refuse  to  set  aside  a^ 
verdict  on  the  ground  of  an  improper  statement 
of  the  county  attorney  In  argument  to  the  Jury, 
where  It  appears  to  have  been  made  in  reply  to- 
a  statement  made  by  the  other  side,  which  did 
not  appear  of  record,  and  It  was  of  the  opinion 
that  the  statement  was  not  prejudicial.  State 
V.  Hutchinson,  95  Iowa,  566,  64  N.  W.  610. 

Upon  the  other  hand,  however,  the  rule  has- 
been  laid  down  that  the  misconduct  of  one  party 
will  not  authorize  the  other  to  commit  a  like 
error.  State  v.  Hatcher.  29  Or.  800.  44  Pac 
584. 

And  that  it  is  no  sort  of  a  Justification  to 
counsel  for  the  state  for  having  made  state- 
ments In  argument  not  warranted  by  the  evl> 
dence.  that  counsel  for  defendant  may  have  also 
traveled  out  of  the  record  and  made  unwar- 
ranted statements  in  argument.  Campbell  v. 
People,  109  111.  566,  50  Am.  Rep.  621 ;  People  ▼. 
Mitchell,  62  Cal.  411. 

And  the  fact  that  counsel  for  the  accused  in 
a  prosecution  for  homicide  went  outside  the  rec- 
ord to  tell  the  Jury  the  circumstances  of  the 
death  of  the  person  killed  does  not  Justify  coun- 
sel for  the  state  in  stating  to  the  Jury  his  Indi- 
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▼Idual  knowledge  of  the  accased,  and  recounting 
to  tbem  circumstances  of  the  killing  of  other 
persons  by  the  accused,  and  such  statements  by 
the  district  attorney  Justify  a  reversal.  Tlllery 
▼.  State,  24  Tex.  App.  251.  5  S.  W.  842. 

So,  In  Lamar  y.  State,  65  Miss.  03,  8  So.  78, 
It  was  held  that  a  reference  by  the  district  at- 
torney. In  his  argument  to  the  jury  in  a  crim- 
inal case,  to  occurrences  on  a  former  trial  of 
the  case,  was  not  cured  by  the  fact  that  the 
counsel  for  the  defendant  in  his  opening  argu- 
ment appealed  to  a  higher  law  than  that  of  the 
state,  and  Invoked  the  jury  to  acquit  regardless 
d  the  facts,  but  the  conviction  was  affirmed. 

And  see  also  Bennett  v.  State,  86  Ga.  401,  12 
L.  R.  A.  449,  12  S.  E.  806,  tunra,  VIII.  1. 

X.  Effect  of  verdict  which  ia  clearly  right. 

The  object  of  criminal  trials  is  to  determine 
the  truth  of  the  charge,  and  when  the  verdict 
is  clearly  right  it  would  seem  that  no  degree  of 
impropriety  of  language  on  the  part  of  the 
prosecuting  attorney  would  warrant  a  reversal. 

Thus,  remarks  by  the  prosecuting  attorney  In 
argument  in  a  criminal  case,  though  directly 
calculated  to  excite  an  undue  prejudice  against 
the  defendant,  and  though  not  rebuked  by  the 
court,  do  not  furnish  a  sufficient  ground  for  re- 
versal of  the  Judgment  where  the  law  of  the 
case  was  carefully  given  to  the  Jury,  and  under 
the  law  and  the  evidence  no  other  result  than  a 
conviction  was  possible  without  misbehavior  by 
the  Jury.  State  v.  Zumbunson,  7  Mo.  App.  526 ; 
State  V.  Banks,  10  Mo.  App.  Ill ;  Wilson  v. 
People,  04  III.  200 ;  Heyl  v.  State,  100  Ind.  580, 
10  N.  E.  016 ;  State  v.  Weston.  08  Iowa,  125,  67 
N.  W.  84  ;  Price  v.  Com.  16  Ky.  L.  Rep.  43,  22 
S.  W.  157 :  Massle  v.  Com.  18  Ky.  L.  Rep.  367, 
36  S.  W.  650:  Lamar  v.  State,  06  Miss.  03,  3 
So.  78;  Cavanah  v.  State.  56  Miss.  200;  State 
▼.  Craine,  120  N.  C.  601.  27  S.  E.  72 ;  State  v. 
Shawn,  40  W.  Va.  1,  20  S.  E.  873. 

In  Lamar  v.  State,  65  Miss.  03,  8  So.  78, 
aupra,  Martin  v.  State,  03  Miss.  505,  sujMra, 
VIII.  1,  was  distinguished  upon  the  ground  that 
In  that  case  the  conviction  rested  principally 
upon  circumstantial  evidence  sufficiently  strong 
to  uphold  the  verdict,  but  not  so  conclusive  as 
to  enable  the  court  to  confidently  affirm  that  a 
verdict  of  guilty  ought  to  and  must  have  fol- 
lowed from  the  competent  evidence  alone. 

So,  permitting  the  prosecuting  attorney  in  his 
closing  argument  to  apply  opprobrious  epithets 
to  the  accused,  and  to  otherwise  go  outside  of 
the  evidence  and  appeal  to  the  prejudice  of  the 
Jury  in  such  a  manner  as  to  have  a  tendency  to 
influence  their  verdict,  though  an  abuse  of  dis- 
cretion ^/hich  would  ordinarily  require  a  re- 
versal, will  not  do  so  where  no  more  favorable 
verdict  could  reasonably  have  be^n  passed  upon 
the  testimony.  State  v.  Moody,  7  Wash.  306, 
35  Pac.  132. 

And  a  statement  by  the  prosecuting  attorney 
in  his  argument  in  a  prosecution  for  keeping  a 
fialoon  open  on  Sunday,  that  it  is  well  known 
that  saloon  men  violate  the  law  every  Sunday, 
though  not  proper,  will  not  justify  a  reversal 
of  a  conviction,  where  under  the  testimony  there 
was  no  escape  from  the  rendition  of  a  verdict 
of  guilty.  People  v.  Ringsted,  00  Mich.  371, 
51  N.  W.  510. 

And  reference  by  the  commonwealth's  attor- 
ney in  a*  criminal  prosecution  in  argument  to 
other  cases,  in  which  convictions  for  murder 
were  had,  with  a  view  of  persuading  the  Jury 
that  the  accused  was  guilty  of  the  same  degree 
of  offense,  though  improper,  is  not  a  ground  for 
reversal,  where,  according  to  the  evidence,  the 
accused  was  guilty  of  the  murder  as  found,  or 
46  L.  R.  A. 
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of  no  offense  at  all.     Duncan  v.  Com.  13  Ky.  L. 
Rep.  106,  16  S.  W.  584. 

So,  a  conviction  for  murder  In  the  second  de- 
gree will  not  be  reversed  for  a  remark  by  the 
prosecuting  attorney  in  his  closing  argument 
that  he  was  present  and.  heard  the  cause  on  a 
former  trial,  and  that  there  the  killing  was  not 
denied,  and  the  only  defense  was  that  the  de- 
fendant was  drunk,  where  the  court,  upon  ap- 
peal, cannot  see  bow  the  Jury  in  the  case,  con- 
sistently with  its  duty,  could  have  found  the  ac- 
cused not  guilty  or  guilty  of  a  lower  offense 
than  murder  in  the  second  degree.  Wells  v. 
State  (Ark.)  10  S.  W.  677. 

Nor  do  statements  improperly  made  by  the 
prosecuting  attorney  in  a  trial  for  murder,  tend- 
ing to  show  malice  upon  the  part  of  the  defend- 
ant, furnish  ground  for  a  reversal  of  a  convic- 
tion where  the  Jury  found  that  there  was  so 
malice  by  finding  a  verdict  of  manslaughter. 
People  V.  Yokum,  118  Cal.  437,  60  Pac.  686. 

And  a  statement  by  the  district  attorney  in 
argument,  that  theevidenceof  an  absent  witness 
would  make  the  case  stronger  if  the  court  would 
hold  the  case  open  until  he  could  produce  him, 
furnishes  no  ground  for  a  reversal  where  the  evi- 
dence was  amply  sufficient  to  sustain  the  Terdlct 
and  Judgment  without  the  testimony  of  the  ab- 
sent witness.  Hudson  v.  State,  28  Tex.  App. 
323,  13  S.  W.  888. 

So,  the  act  of  one  of  defendant's  own  counsel 
In  a  criminal  case  in  becoming  Intoxicated  and 
withdrawing  from  the  defense  while  the  case 
was  being  finally  argued,  and  that  of  the  prose* 
cutlng  attorney  in  alluding  to  bis  withdrawal  in 
argument,  and  saying  that  he  had  wisely  with- 
drawn, will  not  require  a  reversal  of  a  Judg- 
ment against  the  defendant  where,  in  the  opin- 
ion of  the  appellate  court  under  the  proofs  pre- 
served, the  guilt  of  the  accused  was  not  doubt- 
ful, and  the  punishment  imposed  not  excessive. 
Duffin  V.  People,  107  111.  113,  47  Am.  Rep.  431. 

F.  U.  B. 


Wilhelmina  HOFFMAN,  Rcspt,, 

V. 

John  KINO  et  al.,  Receivers,  etc.,  of  New 
York,  Lake  Erie,  &  Western  Railroad  Com- 
pany, Appta. 

(160  N.  Y.  618.) 

1.  Th«  extent  of  liability  for  nevli- 
irently  «tartln§r  a  lire  which  spreads  to 
lands  of  other  owners  is  the  damage  done  on 
the  abutting  lands,  and  the  liability  dees  not 

Note.— The  limitation  of  liability  for  the 
spread  of  fire  negligently  set,  to  the  damages 
done  to  premises  next  adjoining  those  on  which 
the  fire  started,  is  somewhat  peculiar.  It  is, 
as  the  prevailing  opinion  In  the  above  case  inti- 
mates, somewhat  arbitrary,  but  must  be  recog- 
nized as  settled  law  in  New  York. 

For  other  cases  on  the  rule  of  proximate 
cause  in  case  of  damages  by  fires  which  spread, 
see  Read  v.  Nichols  (N.  Y.)  7  L.  R.  A.  130; 
Marvin  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Wis.)  11 
L.  R.  A.  506;  Jacksonville,  T.  &  K.  W.  R.  Co. 
V.  Peninsular  Land,  Transp.  &  Mfg.  Co.  (Fla.) 
17  L.  R.  A.  33:  Liiiibridge  v.  McCann  (Mich.) 
41  L.  R.  A.  381. 

As  to  the  liability  of  a  wrongdoer,  or  person 
negligently  starting  a  fire,  for  damages  done  by 
the  fire  after  It. had  united  with  another  fire 
the  origin  of  which  is  unknown,  see  Cook  v. 
Minneapolis,  St.  P.  A  S.  Ste.  M.  R.  Co.  (Wis.) 
40  L.  U.  A.  457» 
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extend  to  damaj^cs  to  tbe  land*  of  more  re- 
mote proprletore  to  which  the  fire  may  eprcad. 
lf*Vliff«ne«  in  etArtiiiS  m  Are  le  not 
th^  proxlBnat*  eavee  of  the  deetraetlon 
of  property  on  landa  which  do  not  al>ut  on 
the  premlaee  on  which  the  Are  etarted,  bat 
to  which  It  epreade  acroie  Interrenlng  landa. 

{Parker,  Oh,  J.,  and  Vann,  J,,  dUtent,) 


(November  21,  1899.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  a  judg-' 
ment  of  the  Sullivan  County  Circuit  in  fa- 
vor of  plaintiff  in  an  action  brought  to  re* 
cover  the  value  of  property  destroyed  by  fire 
alleged  to  have  been  negligently  set  out  by 
defendants.      Reversed. 

The  facts  are  stated  in  the  opinions. 

Mr.  Henry  Bacon,  for  appellants: 

Even  if  the  defendants  had  been  proved 
negligent  in  not  clearing  the  right  of  way, 
no  liability  upon  their  part  was  established 
for  the  damages  resulting  from  this  fire,  be- 
cause it  was  conceded  that  no  negligence  in 
setting  the  fire  had  been  proved,  and  that  it 
was  accidentally  set. 

The  principle  of  the  ancient  common  law 
•had  been  mc^ified  by  the  statutes  of  Eng- 
land before  the  separation  of  the  colonies, 
and  all  persons  had  been  relieved  from  lia- 
bility for  fires  which  should  accidentally  be- 
gin. 

6  Anne  (1707)  chap.  31,  §  6;  2  Eng.  Stat. 
at  L.  p.  414;  10  Anne  (1711)  chap.  14,  {  1; 
12  Eng.  Stat  at  L.  p.  305;  12  Geo.  III. 
(1772)  chap.  73,  §  137;  29  Eng.  SUt.  at  L. 
pp.  217>246;  14  Geo.  III.  (1774)  chap.  78,  fi§ 
1,  86;  30  Eng.  Stat,  at  L.  pp.  483-635;  Rich- 
arda  v.  Eaeio,  15  Mees.  ft  W.  244;  FiUiter 
V.  Phippard,  11  Q.  B.  •347. 

These  statutes  became,  and  were,  part  of 
the  common  law  of  the  colony  of  New  York, 
and  part  of  the  law  of  the  state  of  New  York. 

Bogardua  v.  Trinity  Church,  4  Paige, 
178;  Canal  Comre.  v.  People  ex  rel.  TibhitSt 
5  Wend.  423;  Laneing  v.  £ftone,  37  Barb. 
15;  Doe  em  dem.  Patterson  v.  Winn,  6  Pet. 
233.8  L.ed.  108. 

No  liability  for  damages  resulting  from  a 
fire  which  began  accidentillly  on  the  defend- 
ants' premises,  and  spread  without  fault  to 
the  plaintiff's  premises,  even  though  adjoin- 
ing, has  ever  been  recognized  by  the  courts  of 
the  state  of  New  York. 

Wehh  V.  Rome,  W.  d  O.  R.  Co.  49  N.  Y. 
420,  10  Am.  Rep.  389;  Flinn  v.  2^eti7  York  C. 
d  H.  R.  R.  Co.  142  N.  Y.  11,  36  N.  £.  1046. 

There  is  no  liability  because  of  neglect  in 
pzrrenting  the  spread  of  the  fire. 

Pittehurgh,  C.  d  St.  L.  R.  Co.  v.  Huson,  79 
Ind.  Ill ;  Louiaville,  N.  A.  d  C.  R.  Co.  v.  Eh- 
lerl,  87  Ind.  339 ;  Indiana,  B.  d  W.  R.  Co.  v. 
Adamson,  00  Ind.  60;  Indiana,  B.  d  W.  R. 
Co.  V.  McBroom,  91  Ind.  111. 

The  plaintiff's  damages  are  too  remote. 

Intervening  owners  were  bound  not  to  al- 
low any  combustible  material  to  accumulate 
upon  their  propertv  in  dangerous  proximity 
to  the  railroad.  Tneir  doing  so  was  an  inde- 
pendent cause  which  spread  and  extended 
46  L.  R.  A.  43 


this  fire,  and  produced,  and  was,  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff's 
property. 

-Rood  V.  yew  York  d  E.  R.  Co.  18  Barb. 
80;  Re  Utica,  C.  d  8.  Valley  R.  Co,  56  Barb. 
456 ;  Collins  v.  New  York  C.  d  H.  R.  R.  Co. 
5  Hun,  603. 

It  was  error  to  refuse  to  charge  that  the 
injury  to  the  plaintiff's  lands  was  too  remote, 
and  that  the  defendants  were  not  liable  by 
reason  thereof. 

Ryan  v.  New  York  C.  R.  Co.  35  N:  Y.  210, 
91  Am.  Dec.  49;  Read  v.  Nichols,  118  N.  Y. 
224,  7  L.  R.  A.  130,  23  N.  E.  468 ;  Clark  v. 
Foot,  8  Johns.  421;  Btuart  v.  Eawley,  22 
Barb.  619;  Lansing  v.  Stone,  37  Barb.  15; 
Calkins  v.  Barger,  44  Barb.  424;  Pennsyl- 
vania Co,  V.  Whitlock,  99  Ind.  16,  50  Am. 
Rep.  71 ;  Pennsylvania  R.  Co.  v.  Kerr,  62  Pa; 
353,  1  Am.  Rep.  431. 

Mr.  John  F.  Anderson,  for  respondent: 

Every  railroad  company  whose  railroad 
passes  through  waste  or  forest  lands,  or 
lands  liable  to  be  overrun  by  forest  fires, 
within  this  state,  shall,  twice  in  each  year, 
cut  and  remove  from  its  right  of  way  all 
grass,  brush,  or  other  inflammable  materials. 

N.  Y.  Laws  1893,  §  107,  chap.  332. 

The  common-law  rule  is  equally  strineent, 
but  not  equally  specific.  It  applies,  bow- 
ever,  to  all  cases  of  negligence. 

Well  V.  Rome,  W.  d  0.  R.  Co.  49  N.  Y. 
420,  10  Am.  Rep.  389;  O'Neill  v.  New  York; 
O.  d  W.  R.  Co.  115  N.  Y.  579,  5  L.  R.  A.  591, 
22  N.  E.  217 ;  Brown  v.  Buffalo,  R.  d  P.  R. 
Co.  4  App.  Div.  465,  88  N.  Y.  Supp.  655 ; 
Brush  V.  hong  Island  R.  Co.  10  App.  Div. 
535,  42  N.  Y.  Supp.  103;  Martin  v.  New 
York,  O.  d  W.  R.  Co.  62  Hun,  181,  16  N.  Y. 
Supp.  499;  Van  Ostrand  v.  Walkill  Valley 
R.  Co.  46  N.  Y.  S.  R.  466, 19  N.  Y.  Supp.  621. 

The  questions  of  the  remoteness  of  the 
damages,  and  of  the  negligence,  were  proper- 
ly submitted  to  the  jury. 

Well  v.  Rome,  W.  d  0.  R.  Co.  49  N.  Y. 
420,  10  Am.  Rep.  389;  PolUtt  v.  Long,  56  N. 
Y.  200;  Lowery  v.  Manhattan  R.  Co.  99  N. 
Y.  158,  52  Am.  Rep.  12,  1  N.  E.  608;  O'Neill 
V.  New  York,  O.  d  W.  R.  Co.  115  N.  Y.  579, 
5  L.  R.  A.  591,  22  N.  E.  217;  Fraoe  v.  New 
York,  L,  E.  d  W.  R.  Co,  143  N.  Y.  189,  38 
N.  E.  102;  Martin  v.  New  York,  0.  d  W.  R. 
Co.  62  Hun,  181,  16  N.  Y.  Supp.  499. 

The  doctrine  of  Ryan  v.  New  York  O.  R, 
Co,  35  N.  Y.  210,  91  Am.  Dec.  49,  and  of 
Read  v.  NiohoU,  118  N.  Y.  228,  7  L.  R.  A. 
130,  23  N.  E.  468,  should  not  be  extended  be- 
yond the  precise  facts  appearing  therein. 

Wehh  V.  Rome,  W.  d  0.  R.  Co.  49  N.  Y. 
420,  10  Am.  Rep.  389 ;  Pollett  v.  Long,  56  N. 
Y.  200;  Lowery  v.  Manhattan  R.  Co.  99  N. 
Y.  158,  52  Am.  Rep.  12,  1  N.  E.  608;  O'Neill 
V.  New  York.  0.  d  W.  R.  Co.  115  N.  Y.  579, 
5  L.  R.  A.  591,  22  N.  E.  217;  Fraee  v.  Neto 
York,  L.  E.  d  W.  R.  Co.  143  N.  Y.  182,  38  N. 
E.  102. 

HaifflLty  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  xecorer  dam- 
ages alleged  to  have  bmn  occasioned  by  a 
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fire  negligently  set  by  the  defendants  or  their 
employees.  The  negligence  complained  of 
consisted  in  allowing  to  accumulate  upon 
the  corporation's  right  of  way  inflanmiable 
material  which  was  liable  to  become  ignited 
from  the  sparks  emitted  from  passing  loco- 
motives. The  evidence  tended  to  show  that, 
the. fall  before,  the  defendants  had  caused 
Bweetfcrn  brush,  huckleberry  brush,  weeds, 
and  stuff  to  be  mowed,  which  they  then  per- 
mitted to  lie  upon  the  around,  and  that  it 
was  in  this  material  the  fire  started  and 
spread  upon  adjoining  lands,  and  thence, 
across  the  lands  of  several  intervening  own- 
ers for  a  distance  of  2  miles,  upon  the  plain- 
tiff's lands,  causing  the  damage  that  is 
sought  to  be  recovered  in  this  action.  The 
trial  court  submitted  the  question  of  negli- 
gence to  the  jury,  upon  the  theory  that  prop- 
erly constructed  locomotives,  with  the  most 
approved  spark  arresters,  will,  of  necessity, 
emit  some  sparks,  and  that,  consequently, 
in  periods  of  drought,  the  duty  devolved  upon 
the  defendants  of  keeping  their  right  of  way 
free  from  combustible  material  which  was 
liable  to  be  ignited  from  sparks  so  emitted. 
We  think  the  case  is  free  from  error  in  this 
respect. 

The  only  question  which  requires  consider- 
ation here  is  as  to  whether  the  damage  to  the 
plaintiff  is  tlie  natural  and  proximate  result 
of  the  negligence  complained  of,  or  is  so  re- 
mote that  it  would  not  be  reasonably  ex- 
pected ns  a  result  of  such  negligence.  At  the 
conclusion  of  the  plaintiff's  evidence  the  de- 
fendants' counsel  moved  for  a  dismissal  of 
the  complaint,  upon  the  grounds,  among 
others,  that  the  testimony  showed  that  the 
fire  had  burned  two  days,  and  had  crossed 
over  more  than  2  miles  of  country,  before  it 
reached  the  plaintiff's  lands;  that  the  fire 
which  started  on  the  defendants'  right  of 
way  was  not  the  probable  or  proximate  cause 
of  the  plaintiff's  injury;  and  that  such  a  re- 
sult was  not  to  be  reasonably  anticipated. 
Til  is  motion  was  denied,  and  an  exception 
was  taken  by  the  defendante.  It  was  again 
renewed  at  the  close  of  the  evidence,  in  sub- 
stantially the  same  form,  and  met  with  a 
similar  ruling,  to  which  an  exception  was  al- 
so taken. 

At  common  law  every  master  of  a  house  or 
chamber  was  bound  to  so  keep  his  fire  as  to 
prevent  it  from  occasioning  injury  to  his 
neighbors.  If  a  fire  broke  out  in  a  house  and 
burned  an  adjoining  dwelling,  or  did  other 
tlamage,  the  master  of  the  house  in  which  the 
fire  began  was  liable  to  make  compensation. 
It  was  not  necessary  to  prove  negligence. 
The  law  presumed  it.  Y.  B.  2  Hen.  IV.  pi. 
18;  1  Bl.  Com.  431.  This  law  was  first 
changed  by  Stat.  6  Anne,  chap.  31,  which  pro- 
vided that  '*no  action  shall  be  maintoined 
against  any  person  in  whose  house  or  cham- 
ber any  fire  shall  accidentally  begin,  for  their 
own  loss  is  sufficient  punishment  for  their 
own  or  their  servants'  carelessness."  This 
statute  was  amended  by  14  Geo.  III.  chap. 
78,  which  provided  that  "no  action  shall  be 
brought  against  any  person  in  whose  house, 
chamber,  or  other  building,  or  whose  estate 
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any  fire  shall  accidentally  begin,  any  law, 
usage,  or  custom  to  the  contrary,  notwith- 
standing." The  provisiona  of  these  statutes 
have  been  limited  to  accidental  fires,  and  not 
to  those  negligently  set.  Under  the  statute, 
however,  negligence  will  no  longer  be  pre- 
sumed, but  fnust  be  shown  by  the  party  as- 
serting it.  Filliter  v.  Phippard,  11  Q.  B, 
347.  We  thus  call  attention  to  the  law  of 
England  for  the  purpose  of  better  under- 
standing our  o^Ti  authorities  upon  the  sub- 
ject. 

The  first  case  to  which  we  call  attcntior 
is  that  of  Ryan  v.  New  York  C.  R,  Co.  35  N. 
Y.  210,  91  Am.  Dec.  49.  In  that  case  the 
defendant,  through  careless  management  of, 
or  defecte  in,  one  of  ito  engines,  set  fire  to  its 
woodshed,  in  the  city  of  Syracuse,  and  the 
fire  was  communicated  from  such  burning 
building  to  the  plaintiff's  house,  which  was 
consumed.  An  action  was  brought  to  recov- 
er from  the  railroad  company  the  value  of  the 
building  destroyed.  A  nonsuit  was  granted 
at  circuit,  and  the  judgment  entered  thereon 
was  afllrmed  in  the  general  term  and  in  this 
court,  for  the  reason  that  the  damages  were 
too  remote,  and  were  not  the  natural  and  ex- 
pected result  of  the  firing  of  the  woodshed. 
Hunt,  J.,  in  delivering  uie  opinion  of  the. 
court,  says:  "If,  however,  the  fire  commun- 
icates from  the  house  of  A  to  that  of  B,  and 
that  is  destroyed,  is  the  negligent  party  li- 
able for  his  loss?  And  if  it  spreads  thence 
to  the  house  of  C,  and  thence  to  the  house  of 
D,  and  thence  consecutively  through  the 
other  houses  until  it  reaches  and  consumes 
the  house  of  Z,  is  the  party  liable  to  pay  the 
damages  sustained  by  these  twenty-four 
sufferers  T  The  counsel  for  the  plaintiff  does 
not  distinctly  claim  this,  and  I  think  it 
would  not  be  seriously  insisted  that  the  suf- 
ferers could  recover  in  such  case.  Where, 
then,  is  the  principle  upon  which  A  recovers 
and  Z  fails?  ...  In  the  destruction  of 
the  building  upon  which  the  sparks  were 
thrown  by  the  negligent  act  of  the  party 
sought  to  be  charged,  the  result  was  to  have 
been  anticipated  the  moment  the  fire  was 
communicated  to  the  building, — that  its  de- 
struction was  the  ordinary  and  natural  re- 
sult of  its  being  fired.  In  the  second,  third, 
or  twenty-fourth  case  as  supposed,  the  de- 
struction of  the  building  was  not  a  natural 
and  expected  result  of  the  first  firing.  That 
a  building  upon  which  sparks  and  cinders 
fall  should  be  destroyed  or  seriously  injured 
must  be  expected,  but  that  the  fire  should 
spread,  and  other  buildings  be  consumed,  is 
not  a  necessary  or  a  usual  result.  That  it 
is  possible  and  that  it  is  not  unfrequent,  can- 
not be  denied.  The  result,  however,  depends, 
not  upon  any  necessity  of  a  further  commun- 
ication of  the  fire,  but  upon  a  concurrence  of 
accidental  circumstances,  such  as  the  degree 
of  the  heat,  the  state  of  the  atmosphere,  the 
condition  and  the  materials  of  the  adjoining 
structures,  and  the  direction  of  the  wind. 
These  arc  accidental  and  varying  circum- 
stances. The  party  has  no  control  over 
them,  and  is  not  responsible  for  their  ef- 
fects."   In  Wehh  V.  Rome,  W.  d  O.  R,  Co.  40 
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N.  T.  420,  10  Am.  Rep.  389,  the  defendant's 
''T)pne  dropped  a  live  coal  upon  a  tie  and  set 
it  on  fire.  Weeds,  graas,  and  rubbish  had 
been  permitted  to  accumulate  from  that  place 
to  the  fence  of  the  defendant's  right  of  way. 
The  defendant's  engine  was  defective  and  the 
coal  was  negligentlv  dropped.  At  the  time  a 
strong  wind  was  blowing,  and  it  was  a  sea- 
son of  extreme  drought.  The  fire  quickly 
ran  through  the  grass  and  rubbish  to  the  de- 
fendant's fence,  and  then  spread  upon  the 
plaintiff's  next  adjacent  woodland,  destroy- 
ing his  timber  and  causing  damages  for 
which  the  action  was  brought.  It  was  held 
in  that  case  that  the  accumulation  of  the 
weeds,  grass,  and  rubbish  through  which  the 
fire  was  communicated  to  the  plaintiff's 
premises  was  one  of  the  elements  of  negli- 
gence with  which  the  defendant  was  charge- 
able, and  for  that  reason  the  defendant  was 
liable;  that  it  was  in  effect  the  same  as  if 
the  defendant  had  thrown  the  coal  which  set 
the  fire  directly  upon  the  plaintiff's  lands, 
and  there  started  the  fire.  Folger,  J.,  in  de- 
livering the  opinion  of  the  court,  enters  up- 
on a  consideration  of  the  rule  at  conunon 
law,  and  the  Ryan  Cttse,  and  discusses  the 
que&tion  of  proximate  cause  and  results  nec- 
esftarily  and  reasonably  to  be  expected,  and 
approves  the  rule  that  the  liability  of  a  per- 
son extends  to  his  immediate  neighbor  only 
for  the  damages  caused  to  him  by  the  spread 
of  the  fire  upon  his  next  adjacent  or  contig- 
uous properly.  In  commenting  upon  the 
Ryan  Case,  he  says:  "It  announces  no 
new  principle.  It  recognizes  the  principle 
which  it  adopts  as  one  before  that  estab- 
lished, and.  applying  it  to  the  facts  therein 
existing,  holds  the  damage  sued  for  was  not 
the  necessary  and  natural  result  of  the  neg- 
ligent act."  In  Frace  v.  New  York.  L.  E,  d 
W.  R.  Co.  Ii3  N.  Y.  182,  38  N.  E.  102,  the  ac- 
tion was  brought  to  recover  damages  for  the 
destruction  of  a  barn  and  hotel.  The  evi- 
dence showed  that  the  barn  first  caught  fire, 
and  it  was  a  controverted  question  of  fact 
upon  the  trial  as  to  whether  the  hotel  build- 
in*;  took  fire  from  coals  emitted  from  the  en- 
pno.  or  from  fire  communicated  from 
the  burning  bam.  The  trial  judge  charged 
the  jury  that,  "to  justify  a  verdict  covering 
or  including  the  value  of  the  hotel,  you  must 
find  that  the  same  was  destroyed  by  reason 
of  the  tire  being  communicated  thereto  di- 
rrrtly  from  the  engine,  or  without  the  assist- 
B  nee  of  other  agencies,  and  arising  from  oth- 
er muses.  This  is  a  question  for  you  to  de- 
iprmine  from  the  evidence."  Peckham,  J., 
in  ilelivering  the  opinion  of  the  court,  says 
with  reference  to  this  charge:  "We  think 
the  charge  of  the  learned  judge  upon  this 
pnrt  of  the  case  was  as  favorable  to  the  de- 
fendant as  it  could  properly  ask.  The  ques- 
tion was  left  as  one  of  fact,  under  all  the 
circumstances,  as  to  whether  the  burning  of 
the  hotel  were  not  the  natural  and  direct  re- 
sult of  the  sparks  from  the  engine.  In  this 
case  the  court  committed  no  error  to  the 
prejudice  of  the  defendant."  In  Read  v. 
NichoU,  118  N.  Y.  224,  7  L.  R.  A.  130.  23  N. 
E.  468,  the  action  was  for  damages  caused  by 
s  fire  which  destroyed  two  of  the  plaintiff's 
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buildings.  A  strong  wind  carried  sparks 
from  a  smokestack  belon^ng  to  the  defend- 
ants to  the  roof  of  a  building  280  feet  dis- 
tant, setting  it  on  fire.  After  the  building 
commenced  to  bum,  the  wind  died  down  and 
changed  its  course.  The  fire  communicated 
to  another  building  north,  and  thence  across 
the  street  to  a  bam  of  the  plaintiff,  then  a 
building  north  of  the  one  first  set  on  fire,  and 
from  it  spread  to  and  destroyed  another  build- 
ingof  the  plaintiff.  It  was  held  that  the  burn- 
ing of  the  plaintiff's  buildings  was  not  the 
proximate,  but  was  the  remote,  result  of  the 
negligent  acts  complained  of,  and  that  there 
could  be  no  recovery.  In  O'Neill  v.  New 
York,  0.  d  W.  R,  Co.  116  N.  Y.  679,  6  L.  R. 
A.  391,  22  N.  £.  217,  the  action  was  brought 
to  recover  damages  for  injuries  to  woodlands 
belonging  to  the  plaintiff,  which  it  was 
claimed  had  been  set  on  fire  through  the  neg- 
ligence of  the  defendant.  It  appeared  that 
sparks  from  a  locomotive  passing  on  the  de- 
fendant's road  set  fire  to  brushwood,  rails, 
and  other  combustible  material  which  it  had 
allowed  to  accumulate  on  its  lands.  The  fire 
spread  to  the  lands  of  C,  and  from  thence  to 
the  lands  of  plaintiff.  The  plaintiff  was  per- 
mitted to  recover.  On  review  in  this  court 
it  was  claimed  that  the  damages  were  too  re- 
mote. It  was  held  that  this  question  could 
not  be  reviewed,  for  the  reason  that  the  point 
was  not  laised  nor  presented  to  the  trial 
court.  Dan  forth,  J.,  in  his  opinion,  how- 
ever, proceeds  to  comment  upon  the  ques- 
tion, saying:  "The  fact  that  land  of  a  third 
party  intervened  between  the  woodland  of 
the  plaintiff  and  the  defendant's  road  cannot 
be  doubted,  but  that  alone  is  not  decisive. 
Other  circumstances  would  control,  and,  if 
not  already  apparent  in  evidence,  we  cannot 
say  that  further  testimony  would  not  have 
shown  tiiat  the  result  was  to  have  been  an- 
ticipated from  the  moment  fire  dropped  upon 
the  defendant's  premises,  and  that  the  de- 
struction which  happened  to  the  plaintiff's 
property  was  the  natural  and  direct  effect  of 
the  first  firing.  If  so,  it  was  not  remote." 
In  Martin  v.  Neui  York,  0.  d  W.  R.  Co,  62 
Hun,  181,  16  N.  Y.  Supp.  499,  an  action  was 
brought  to  recover  damages  to  woodlands  by 
a  fire  started  negligently,  which  had  spread 
over  the  lands  of  other  persons  which  inter- 
vened, and  thence  to  the  plaintiff's  lands, 
nearly  a  mile  distant  from  the  point  where 
the  fire  began.  It  was  held  that  the  plain- 
tiff could  recover. 

We  do  not  deem  it  important  to  refer  to  oth- 
er cases,  for  those  cited  show  the  place  at 
which  authorities  diverge.  If  the  comments 
in  the  opinion  in  the  O'Neill  Case  are  to  be 
adopted  as  the  basis  of  liability  in  future 
cases,  then  a  different  rule  must  be  recognized 
with  reference  to  fires  set  upon  woodlands 
from  that  existing  in  cities,  towns,  and  vil- 
lages. In  the  O'Neill  Caae  the  question  now 
under  consideration  was  not  raised,  and  the 
learned  judge  writing  the  opinion  says :  "It 
therefore  cannot  be  listened  to."  He,  not- 
withstanding, did  proceed  to  comment  upon 
the  question  as  we  have  shown;  and  it  is 
doubtless  true  that  since  the   publication   of 
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the  opinion  the  courts  of  original  jurisdiction 
and  the  legal  profession  have  generally  sup- 
posed  that  a  new  rule  had  been  adopted.  It 
IB,  however,  clear  that  the  comments  were 
not  essential  to  the  decision  then  made,  be- 
ing merely  dicta,  and  we  consequently  are 
at  liberty  to  again  consider  the  subject. 

Is  there  any  good  reason  for  a  different 
rule  of  liability  with  reference  to  fires  on 
woodlands  from  that  existing  in  cities  and 
villages?  It  is  said  that  inflammable  ma- 
terial is  common  upon  woodlands,  and  that 
a  fire  once  ignited  t^ill  continue  to  burn  un- 
til checked  by  a  change  of  wind,  or  quenched 
by  the  fall  of  rain.  But  this  is  also  true 
with  reference  to  our  villages  and  many  of 
our  large  cities,  where  the  buildings  are 
chiefly  constructed  of  wood.  In  these  locali- 
ties inflammable  material  abounds,  to  feed  a 
flame  once  started,  and  a  fire  in  a  burning 
building  during  a  strong  wind  is  liable  to 
spread  and  produce  damages  a  hundredfold 
greater  than  any  probable  injury  resulting 
from  such  a  fire  on  woodlands.  Exceptions 
to  the  general  rule  are  not  favored  in  the 
law,  unless  a  necessity  therefor  exists.  No 
such  necessity  is  apparent  to  our  minds,  and 
we  think  no  good  reason  exists  for  establish- 
ing a  different  rule  of  liability  with  refer- 
ence to  woodlands  from  that  existing  in 
cities,  villages,  and  other  localities.  What, 
then,  is  the  rule  of  liability  for  fires  negli- 
gently set?  We  think  this  question  is  fully 
answered  by  the  common  law,  and  the  cases 
in  our  own  court  to  which  we  have  referred. 
The  damage  must  be  the  proximate  result  of 
the  negligent  act.  It  must  be  such  as  the 
ordinary  mind  would  reasonably  expect  as  a 
probable  result' of  the  act;  otherwise,  no  lia- 
bility exists.  If  a  person  negligently  throws 
a  live  coal  of  fire  upon  another's  building, 
causing  it  to  bum.  tne  damages  are  the  di- 
rect result  of  a  negligent  act,  and  the  result 
is  that  which  the  ordinary  mind  would  rea- 
sonably expect.  If  a  person  lights  a  fire  upon 
his  own  premises,  upon  which  he  has  main- 
tained inflammable  material  extending  to  his 
neighbor's  lands,  and  the  fire,  fed  by  this  ma- 
terial, spreads  upon  abutting  lands,  the  dam- 
age is  the  proximate  result  of  the  act,  and  a 
liability  exists;  and  this,  we  think,  ts  the 
limit.  It  is  contended  that  liability  ought 
not  to  be  thus  limited;  that  a  fire  once  set 
may  run  across  the  lines  of  an  abutting  own- 
er and  upon  lands  of  other  proprietors,  caus- 
ing damage.  It  must  be  conceded  that  such  a 
result  often  happens.  It  did  in  the  case  we 
have,  under  consideration.  But  where  is  the 
line  to  be  drawn  7  8hall  it  be  1  mile,  2  miles, 
or  10  miles  distant  from  the  place  of  the  origi- 
nal starting  of  the  fire?  Who  is  to  specify 
the  distance?  It  is  suggested  that  it  might 
be  left  to  the  jury;  but  a  jury  in  one  part  of 
the  state  might  answer,  "One  mile,"  and  in 
another  part  it  might  determine  the  rule  of 
liability  to  extend  10  miles.  The  evidence 
upon  this  branch  of  the  case  is  undisputed, 
and  in  such  cases  the  question  as  to  what  is 
proximate  cause  is  always  for  the  court,  and 
not  for  the  jury.  While  we  appreciate  the 
force  of  the  argument  in  .favor  of  extending 
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the  rule  of  liability,  and  recognize  the  fad 
that  a  limitation  of  the  rule  will  deprive 
many  persons  of  a  right  of  action  for  dam- 
ages, we  are  convinced  that  the  old  rule  ta 
wiser  and  more  just,  and  that  we  ought  not 
to  depart  from  it.  The  limitation  may  he 
somewhat  arbitrary,  but  it  recognizes  the 
principle  that  we  should  live  and  let  live. 
Fires  often  occur  from  the  trivial  acts  of 
most  prudent  persons.  Great  conflagrations 
are  daily  reported.  Not  long  since  one  of 
our  largest  cities  substantially  disappeared 
within  a  single  day.  No  person, however  cau- 
tious, is  exempt.  Misfortune  may  overtake 
him  in  a  forgetful  moment,  or  through  fault 
in  the  members  of  his  family  or  servants. 
No  man  is  able  to  answer  for  all  the  remote 
consequences  of  his  acts  and  those  for  whom 
he  is  responsible.  Hence,  the  wisdom  of  the 
rule  of  pro>dmate  cause,  which,  as  defined  by 
Webster,  is  that  which  immediately  pre- 
cedes and  produces  the  effect  The  fire  set 
by  the  defendant  did  not  immediately  pre- 
cede the  fire  upon  the  plaintiff's  land.  Other 
lands  intervened,  covered  with  inflanunable 
material,  over  which  the  defendant  had  no 
control,  and  without  which  the  fire  could  not 
have  extended  upon  plaintiff's  premises.  The 
drought,  atmosphere  and  wind  were  the 
principal  agents  assisting  the  fire  in  its  work 
of  destruction,  and  were  the  intervening 
causes  of  the  damage.  It  is  unfortunate  for 
the  plaintiff,  but  we  think  her  damage  was 
the  remote,  and  not  the  proximate,  result  of 
the  defendant's  fire. 

The  judgment  should  he  reversed,  and  a 
new  trial  ordered ;  oosts  to  abide  the  event. 

Gray,  O'Brleiiy  Bartlett^  and  Martia, 

JJ.,  concur. 

VaniL,  J.,  dissenting: 

We  must  assume  from  the  record  before 
us  that  the  defendants,  during  a  dry  time, 
and  when  a  high  wind  was  blowing,  n^li- 
gently  started  a  fire  on  the  lands  of  the  rail- 
road corporation  represented  by  them  as  its 
receivers,  and  that  such  fire  spread  in  a  con- 
tinuous and  direct  line  oiver  woodlands  be- 
longing to  several  proprietors,  for  a  distance 
of  about  2  miles,  to  those  of  the  plaintiff,  and 
there  destroyed  fences  and  standing  timber, 
belonging  to  her,  worth  $76.  All  the  lauds 
burned  over  were  forest  lands,  except  those 
of  the  railroad  company,  which  consisted 
simply  of  the  usual  strip  for  a  right  of  way. 
As  one  of  the  witnesses  testified :  "Between 
the  origin  of  the  fire  and  Mrs.  Hoffman's  line 
it  was  a  continuous  line  of  wooded  land. 
The  fire  burned  pretty  rapidly  the  whole  dis- 
tance. The  grounds  in  that  distance  were 
covered  with  brush  of  all  kinds,  about,  and 
leaves,  tree  tops,  and  limbs,  and  that  ex- 
tended clear  through  to  the  land  of  Mrs. 
Hoffman." 

The  main  question  presented  for  decision 
is  whether  the  damage  done  to  the  plaintiff's 
property  was  the  natural  and  proximate  re- 
sult of  the  defendants'  negligence.  If  it 
was,  it  is  conceded  that  she  was  entitled  to 
recover;  but,  if  it  was  not,  the  defendants 
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must  prevail.  The  trial  judge  charged  that, 
even  if  the  defendants  were  negligent,  still 
the  jury  could  not  find  for  the  plaintiff,  un- 
less ^e  destruction  of  her  property  "was  the 
natural  and  direct  effect  of  such  negligence." 
As  there  was  a  verdict  for  the  plaintiff,  and 
the  judgment  entered  thereon  nas  heen  af; 
firmed  by  the  appellate  division,  but  not 
unanimously,  so  far  as  the  record  shows,  if 
the  evidence,  according  to  any  reasonable 
view  thereof,  sustains  uie  finding,  it  is  con- 
clusive upon  this  court,  provid^  the  ques- 
tion of  proximate  cause  was  one  of  fact. 
Even  when  there  is  no  conflict  of  evidence, 
if  diverse  inferences  may  be  drawn  from  the 
conceded  facts,  the  question  is  for  the  jury. 

The  defendants,  nowever,  contend  that, 
as  the  lands  of  the  plaintiff  did  not  abut  up- 
on those  of  the  railroad  company,  the  ques- 
tion of  proximate  cause  is  purely  one  of  law. 
Their  main  reliance  is  the  case  of  Ryan  v. 
Veto  York  C.  R.  Co.  35  N.  Y.  210,  91  Am. 
Dec.  49,  where  it  was  held  that  a  railroad 
company,  which  negligently  set  fire  to  wood 
in  a  shed  on  its  own  land,  and  the  fire 
spread  to  and  destroyed  a  dwelling  house  on 
the  lands  of  another  immediately  adjoining, 
was  not  liable  to  the  owner,  because  the  neg- 
ligent act  was  not  the  proximate  cause  of  the 
loss.  This  case  has  been  criticised,  distin- 
guished, and  to  some  extent,  at  least,  over- 
ruled. It  cannot  now  be  regarded  as  in  all 
respects  the  law  of  the  state,  because  it  is 
well  established  that  one  who  negligently 
sets  a  fire  upon  his  own  premises,  which 
spreads  to  the  premises  immediately  adjoin- 
ing and  destroys  the  property  of  another 
thereon,  is  liable  to  the  latter  for  the  dama- 
ge-? sustained  by  him.  Wehh  v.  Rome,  W.  d 
0.  R.  Co.  49  N.  Y.  420,  10  Am.  Rep.  389.  In 
deciding  the  case  last  cited,  the  court,  refer- 
ring to  the  Ryan  Case,  said:  "In  the  dispo- 
sition  of  the  case  before  us,  we  are  not  to  be 
controlled  by  the  authority  of  the  case  in  35 
N.  Y.p  more  than  we  are  by  that  of  tiie  long 
line  of  cases  which  preceded  it,  and  which  have 
been  herein  cited  and  adverted  to.  .  .  . 
It  is  proper,  however,  to  say  that  it 
is  not  necessary  in  this  case  to  differ  from  or 
to  question  the  reasoning  in  that  case,  which 
fortifies  the  conclusion  there  reached  by  a 
consideration  of  the  relations  of  men  to  each 
other  in  populous  cities  and  villages,  and  the 
disastrous  consequences  to  follow  from  hold- 
ing one  liable  for  his  own  or  his  servant's 
nepligence,  by  which  a  fire  is  kindled  in  his 
house  which  spreads  to  the  property  of  one 
or  more  neighbors.  .  .  .  If,  in  a  time  of 
extreme  drought  nnd  high  wind,  there  is  laid 
or  suffered  to  gather  a  train. of  readily  com- 
buptible  matter  up  to  the  bounds  of  anoth- 
er's property,  it  is  not  to  be  denied  but  that 
it  is  an  act  of  negligence  to  drop  fire  at  the 
hither  end  of  that  train,  nor  but  that  it  is  an 
ordinary,  a  usual,  a  necessary  result,  reason- 
sbly  to  J>e  expected,  that  the  fire  will  run 
from  particle  to  particle  through  it,  and 
catch  in  whatever  will  burn  which  is  adja- 
cent at  the  thither  end."  The  Ryan  Case 
was  further  criticised  in  Pollett  v.  Long,  56 
N.  y.  200,  206,  and  distinguished  in  Lovoery 
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V.  Manhattan  R.  Co.  99  N.  Y.  158,  166,  52 
Am.  Rep.  12,  1  N.  E.  608.  In  Read  v.  Nioh- 
oU,  118  N.  Y.  224.  7  L.  R.  A.  130,  23  N.  E. 
468,  where  there  was  a  verdict  for  the  de- 
fendant, the  court  referred  to  lib  as  distin- 
guished but  not  overruled.  That  was  not  a 
case  where  woodlands  were  affected,  and  a 
second  cause  intervened  between  the  start 
and  culmination  of  the  fire.  In  Frace  v. 
New  York,  L.  E.  d  W.  R.  Co.  143  N.  Y.  182, 
38  N.  E.  102,  it  was  further  considered.  In 
that  case  the  property  destroyed  was  a  barn, 
which  first  caught  fire,  and  a  hotel  about  40 
feet  distant  therefrom.  The  trial  judge 
charged  that,  to  justify  a  verdict  including 
the  value  of  the  hotel,  the  jury  must  find 
that  it  was  destroyed  by  reason  of  the  fire 
being  communicated  thereto  directly  from 
the  engine,  or  without  the  assistance  of  other 
agencies.  In  reviewing  the  case  this  court 
said:  "We  think  the  charge  of  the  learned 
judge  upon  this  part  of  the  case  was  as  fav- 
orable to  the  defendant  as  it  could  properly 
ask.  The  question  was  left  as  one  of  fact, 
under  all  the  circumstances,  as  to  whether 
the  burning  of  the  hotel  were  not  the  natur- 
al and  direct  result  of  the  sparks  from  the 
engine.  In  this  case  the  court  committed 
no  error  to  the  prejudice  of  the  defendant. 
The  Ryan  Case,  35  N.  Y.  210,  91  Am.  Dec. 
49,  should  not  be  extended  beyond  the  pre- 
cise facts  which  appear  therein.  Even  if 
correctly  applied  in  that  case,  the  principle 
ought  not  to  be  applied  to  •ther  facts."  In 
O'yeiU  V.  New  York,  0.  d  W.  R.  Co.  115  N. 
Y.  679,  5  L.  R.  A.  591,  22  N.  E.  217.  sparks 
from  a  locomotive  passing  on  defendant's 
road  set  fire  to  brushwood,  old  rails,  and 
other  combustible  materials  which  it  had  al- 
lowed to  accumulate  on  its  lands;  and  the 
fire  spread  to  the  lands  of  another,  and 
thence  to  plaintiff's  lands.  It  was  held  that 
the  plaintiff  was  entitled  to  recover,  the 
court  saying:  "It  is  also  said  by  the  appel- 
lant that  'the  damages  are  too  remote.'  The 
proposition  is  put  upon  the  ground  that  the 
plaintiff's  lands  did  not  lie  next  to  the  rail- 
road, but  were  separated  from  it  by  the  lands 
of  another.  That  circumstance  is  in  the 
case,  but  no  allusion  was  made  to  it  upon 
the  trial  as  a  ground  of  defense,  and  it  is 
conceded  by  the  learned  counsel  for  the  ap- 
pellant that  Uie  point  now  presented  was  not 
raised  in  the  trial  court.  It  therefore  can- 
not be  listened  to.  .  .  .  But  the  appel- 
lant urges  that  the  objection,  if  made  at  the 
trial,  could  not  have  been  obviated,  and 
therefore  claims  that  it  may  be  raised  at  any 
time.  The  fact  that  land  of  a  third  party 
intervened  between  the  woodland  of  the 
plaintiff  and  the  defendant's  road  cannot  be 
doubted,  but  that  alone  is  not  decisive.  Other 
circumstances  would  control,  and,  if  not  al 
ready  apparent  in  evidence,  we  cannot  say 
that  further  testimony  would  not  have 
shown  that  the  result  was  to  have  been  an- 
ticipated from  the  moment  fire  dropped  up- 
on the  defendant's  premises,  and  that  the  de- 
struction which  happened  to  the  plaintiff's 
property  was  the  natural  and  direct  effect  of 
the  first  firing.    If  so,  it  was  not  remote. 
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Vandenburfjh  ▼.  Trua^,  4  Denio/4C4;  Pollett 
V.  Long,  60  N.  Y.  200;  Webb  v.  Rome,  W.  d 
O.  It.  Co.  49  N.  Y.  420,  10  Am.  Rep.  389.  Ry- 
an's Caacy  35  N.  Y.  210,  91  Am.  Dec.  49,  re- 
lied upon  by  the  defendant,  is  sufficiently 
commented  upon  in  the  last  two  cases  cited, 
and  is  not  analogous  to  this  cose  as  now  pre- 
sented. The  origin  of  the  fire,  upon  the  evi- 
dence and  the  verdict  of  the  jury  under  prop- 
er instructions  from  the  court,  is  to  be  at- 
tributed to  the  defendant,  and  to  have  been 
occasioned  by  its  negligence.  By  its  negli- 
gence, therefore,  the  fire  which  burned  the 
plaintitT's  woodlands  was  set  in  operation. 
The  fact  that  it  reached  those  woodlands  by 
first  burning  the  brush  and  other  articles  on 
other  land  furnishes  no  new  cause  to  which 
the  injury  can  be  ascribed."  The  judgment 
was  affirmed,  and  the  recovery  sustained. 
The  question  now  before  us  was  treated  as 
before  the  court  in  that  case,  and  it  was  re- 
viewed and  apparently  decided.  It  is  so 
stated  in  the  hcadnote,  and  the  case  has  been 
generally  regarded  both  by  the  courts  and 
by  the  legal  profession  as  settling  the  law 
other  than  as  it  was  laid  down  in  the  Ryan 
Case,  at  least  so  far  as  woodlands  are  con- 
cerned. Brush  v.  Long  Island  R.  Co.  10  App. 
Div.  535,  540,  42  N.  Y.  Supp.  103;  Brown  v. 
Buffalo,  R.  d  P.  R.  Co.  4  App.  Div.  465,  469, 
38  N.  y.  Supp.  055 ;  Martin  v.  New  York,  O. 
d  W.  R.  Co,  62  Hun,  181,  184,  16  N.  Y.  Supp. 
499. 

There  is  some,  reason  for  a  distinction  be- 
tween woodlands  and  buildings  crowded  to- 
gether in  a  city,  because  in  the  latter  case 
there  are  facilities  for  putting  out  fires,  and 
the  damages  from  a  conflagration  might  be 
so  overwhelming  as  to  prevent  men  from  in- 
vesting in  city  property,  which  would  affect 
the  general  welfare  of  the  country.  In  pop- 
ulous places  an  arbitrary  rule,  founded  up- 
on division  lines,  may  be  necessary,  when  a 
broad  view  of  the  subject  is  taken,  in  order 
to  prevent  ruin  to  the  owners  of  real  estate. 
Such  a  rule,  however,  must  exist  owing  to 
necessity  rather  than  logic;  for  it  would 
make  one  who  negligently  kindled  a  fire  on 
his  own  premises  liable  to  the  owner  of  lands 
immediately  adjoining,  even  if  his  building 
extended  100  feet,  but  not  to  several  owners 
of  different  buildings  upon  precisely  the 
same  land.  It  is  impossible  to  say  logically 
that  the  first  100  rods  of  woodland  burned 
over,  if  owned  by  one  man,  must  be  paid  for, 
but  not  if  owned  by  two  or  ten  men.  If  the 
fire  in  question  had  burned  100  trees,  extend- 
ing directly  from  the  railroad  land  in  a 
straight  line,  1  rod  apart,  for  100  rods,  all 
owned  by  one  man,  the  defendants  would  be 
liable  for  the  whole  loss;  and,  if  the  same 
man  had  owned  all  of  those  trees  except  the 
first,  it  would  be  unjust  and  unsatisfactory 
to  hold  that  he  could  recover  nothing.  If 
the  plaintiff  had  OT^^ned  the  entire  territory 
burned  over,  the  defendants  would  be  bound 
to  pay  all  the  damages,  and  the  mere  fact 
that  there  were  several  proprietors  should 
not  prevent  a  recovery  by  any  except  the 
abutting  owner.  Arbitrary  rules  should  be 
strictly  limited  to  the  peculiar  facts  which  I 
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render  them  necessary,  and  should  not  be  ex- 
tended to  cases  which  may  be  decided  upon 
reasonable  and  logical  grounds.     There  is  no 
necessity  for  such  a  rule  in  the  case  of  forest 
lands,  because  they  are  not  so  valuable  as  to 
threaten  ruin  to  the  owner,  and  facilities  for 
extinguishing  fires  are  so  meager  as  to  make 
it  probable  that  a  fire,  once  started  therein, 
will  run  until  arrested  by  some  natural  or 
artificial  cause.     Where  the  forest  is  contin- 
uous, with  infiammable  material  spread  uni- 
formly over  the  land,  and  the  fire  extends  in 
a  direct  line  through  it  over  the  lands  of  sev- 
eral owners,  even  for  a  long  distance,  what 
intervening  caubc  is  there  between  the  start- 
ing of  the  fire  and  the  destruction  of  the  lost 
property  burned?     Why  is  not  the  destruc- 
tion of  the  last  piece  of  property  the  direct 
result  of  the  defendant's  negligence  in  start- 
ing the  fire?     Where  a  fire  bums  continu- 
ously, feeding  upon  materials  of  the  same 
kind  throughout  its  course,  without  any  sec- 
ondary or  intervening  cause,  the  last  part 
burned  is  not  the  remote,  but  the  natural  and 
probable,    result    of    the    fire    when    first 
started,  or  at  least  it  is  within  the  power  of 
a  jury  to  so  find.     It  was  possible  for   the 
jury  in  tliis  case  to  conclude  that  each  link 
in  the  chain  of  cause  and  effect,  from  the  set- 
ting of  the  fire  to  the  destruction  of   the 
plaintiff's  ^iroperty,  was,  according  to  com- 
mon experience  and  the  ordinary  course  of 
events,  the  reasonable  and  natural  result  to 
be  anticipated.     Each  separate  tree  or  heap 
of  brush  was  not  an  intervening,  but  a  con- 
tinuous, cause, — the  same  in  principle,  but 
not  in  degree,  as  if  cord  wood  had  been  piled 
the  entire  distance.     In  that  case  would  di- 
vision in  the  ownership  of  the  wood,  or  of 
the  land  on  which  it  stood,  divide  responsi- 
bility?    When  fire  is  dropped  at  one  end  of 
a  train  of  inflammable  material,  during  a 
high  wind  and  in  a  dry  time,  it  is  natural  to 
expect  that  it  will  burn  through  to  the  other 
end,   imless  interfered   with    in  some   way. 
That  is  the  ordinary  result,  and  the  one  to  im 
anticipated  by  a  reasonable  man.    The  wind 
and  drought  are  not  intervening  causes,  but 
are  the  conditions  surrounding  the  one  who 
I  sets  the  fire,  and  are  presumed  to  be  in  his 
mind  when  he  contemplates  the  probable  re- 
sult of  his  act. 

The  trial  judge  properly  left  it  to  the  jury 
to  find  whether  the  destruction  of  the  plain- 
tiff's property  was  the  natural  and  direct  ef- 
fect of  negligence  on  the  part  of  the  defend- 
ants. It  was  for  the  jury  to  take  into  ac- 
count all  the  circumstances,  including  the 
distance  the  fire  ran  before  it  reached  her 
property,  and  decide  whether  it  was  the 
proximate  cause  of  the  injury.  Mere  dis- 
tance has  nothing  to  do  with  the  question, 
except  as  it  bears  on  the  probability  "that  no 
intelligent  man  could  have  apprehended  in- 
jury as  the  result  of  the  negligent  act.** .  If 
the  distance  traversed  by  a  fire  is  so  great 
that  the  most  remote  part  was  not  within  the 
reasonable  contemplation  of  the  one  who 
started  it,  the  jury  should  be  instructed  ac- 
cordingly, but  in  all  ordinary  coses  it  is  for 
them   to  decide,  under  proper  instructions 
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from  the  court,  whether  the  damages  wer« 
the  direct  and  naliiral  result  of  the  negli- 
gent act  or  not.  I  find  no  error  in  this  rec- 
ord that  calls  for  a  reversal,  and  I  therefore 
dissent  from  the  conclusion  reached  by  a  ma- 
jority of  the  court,  and  record  my  vote  in 
favor  of  affirmance. 

Parker,  Ch.  J.,  concurs. 


Theodore  8ATTLER,  Assignee,  etc.,  of  John 
A.  Meierdiercks  &  Sons,  Appt,, 

v. 

George  W.  HALLOGK  et  al,  Respta, 
(160  N.  Y.  291.) 

1.  A  mere  bailment,  and  not  m  sale 
iTliich  passes  title,  !■  made  by  a  con- 
tract whereby  farmers  deliver  produce  at  a 
factory  owned  by  them,  to  be  manufactured 
Into  pickles,  sauerkraut,  and  other  similar 
articles,  the  proceeds  of  the  ssles  of  which 
are  to  be  divided  In  a  certain  ratio  between 
the  farmers  and  the  manufacturers. 

8.  An  amblirnons  eontroet  may  be  in- 
terpreted by  the  surroonding  facts  and  cir- 
cumstances, and  the  practical  construction 
which  the   parties  have  given   It. 

(October  3,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  Suffolk  County  in 
favor  of  defendants  in  an  action  brought  to 
recover  possession  of  certain  property.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Jolin  E.  Brodsky,  for  appellant: 

The  contract  in  question  is  an  executory 
contract  of  sale,  and  the  title  to  the  mer- 
chAndi.se  or  produce  was  completely  vested 
in  Meierdiercks  k  Sons  upon  its  delivery 
at  the  Smithtown  factory. 

2  Kent,  Com.  •468;  Smith  v.  Clark,  21 
Wend.  83,  34  Am.  Dec.  213;  Norton  v.  Wood- 
ruff, 2  N.  Y.  153;  Anderson  v.  Read,  106  N. 
Y.  333,  13  N.  E.  292;  Smith  v.  New  York  C, 
n.  Co.  4  Keyes,  180;  Cooke  v.  Millard,  66  N. 
Y.  352,  22  Am.  Rep.  619,  Affirming  5  Lans. 
243;  Burrows  v.  Whitaker,  71  N.  Y.  291,  27 
Am.  Rep.  42;  Burt  v.  Dutoher,  34  N.  Y.  493. 

The  contract  is  not  one  of  "bailment." 

There  is  nothing  in  this  contract  that 
brings  the  merchandise  or  its  delivery  with- 
in the  law  of  bailment,  or  either  of  its  sub- 
divisions. 

Mallory  v.  Willis,  4  N.  Y.  76. 

There  is  no  indistinctness,  uncertainty,  or 
indefiniteness  in  the  contract,  either  as  to 
its  terms,  provisions,  or  conditions,  nor  as 
to  the  subject-matter  of  the  contract. 

1  Bouvier,  Law  Diet.  p.  117;  Greenl.  Ev. 
Sfi  297-300;  Dwight  ▼.  Oermania  L.  Ins.  Co. 
103  N.  Y.  341,  67  Am.  Rep.  729,  8  N.  E.  664. 

Contracts  are  only  open  to  construction  if 


it  appears  upon  their  face  that  their  mean- 
ing is  doubtful,  or  their  language  is  uncer- 
tain and  ambiguous.  Where  the  meaning  of 
a  contract  is  clear  and  unambiguous,  there 
is  no  room  for  construction,  and  nothing  for 
construction  to  do. 

Dwight  V.  Oermania  L.  Ins.  Co.  103  N.  Y. 
341,  57  Am.  Rep.  729,  8  N.  E.  654;  Sohoon- 
maker  v.  Hoyt,  148  N.  Y.  425,  42  N.  E.  1059; 
Christopher  d  T.  Street  R.  Co.  v.  Twenty- 
third  Street  R.  Co.  149  N.  Y.  51,  43  N^  E. 
538;  Finlayson  v.  Wiman,  84  Hun,  357,  32 
N.  Y.  Supp.  347 ;  Kenyon  v.  Knights  Temp- 
lar d  M.  Mut.  Aid  Asso.  122  N.  Y.  247.  25 
N.  E.  299;  Brady  v.  Cassidy,  104  N.  Y.  147, 
10  N.  E.  131 ;  St.  Luke's  Home  for  Indigent 
ChristiiM  Females  v.  Aged  Indigent  Feniales 
Asso.  52  N.  Y.  191,  11  Am.  Rep.  G97. 

Messrs.  Aokerly  St  Miles,  for  respond- 
ents: 

The  Long  Island  Farmers'  Company  never 
parted  with  the  title  to  the  produce  which 
was  delivered  at  the  factory  in  accordance 
with  the  terms  of  the  contract,  because  the 
contract  is  one  of  bailment,  and  not  of  sale. 

In  order  to  determine  the  proper  construc- 
tion of  a  written  instrument,  resort  must  be 
had  to  the  instrument  taken  as  a  whole; 
one  clause  cannot  be  taken  alone  and  con- 
strued arbitrarily,  without  regard  to  other 
clauses  contained  therein;  effect  must  be 
given  to  every  clause  and  part  thereof,  if 
it  can  be  done  without  violence  to  the  other 
parts. 

Ripley  v.  Larmouth,  66  Barb.  21;  Cincin- 
nati, S.  d  C.  R.  Co.  V.'  Indiana,  B.  d  W.  R. 
Co.  44  Ohio  St.  287,  7  N.  E.  139. 

When  a  contract  is  partly  printed  and 
partly  written,  the  written  matter  must  pre- 
vail over  the  printed  in  case  of  a  conflict. 

Hill  V.  Miller,  76  N.  Y.  32;  Miller  v.  Han- 
nibal d  St.  J.  R.  Co.  24  Hun,  607 ;  Clark  v. 
Woodruff,  83  N.  Y.  618;  Leeds  v.  Mechanics' 
Ins.  Co.  8  N.  Y.  351 ;  Harper  ▼.  Albany  Mut. 
Ins.  Co.  17  N.  Y.  194. 

If  the  goods  are  delivered  for  the  express 
purpose  of  being  manufactured,  and  the 
manufactured  article  returned  to  the  orig- 
inal owner,  or  sold  and  the  proceeds  of  the 
sale  distributed  between  the  parties  to  the 
contract  in  the  manner  stipulated,  so  that 
the  parties  are  mutually  and  beneficially  in- 
terested, then  the  contract  is  a  bailment,  and 
not  a  sale 

MaUory  y.  Willis,  4  N.  Y.  76;  Foster  v. 
Pettibone,  7  N.  Y.  433,  67  Am.  Dec.  530; 
Stewart  v.  Stone,  127  N.  Y.  500,  14  L.  R.  A. 
215,  28  N.  E.  595;  Mack  ▼.  Snell,  140  N.  Y. 
193,  35  N.  £.  493;  Pierce  v.  Schenck,  8  Hill, 
28;  Gregory  v.  Stryker,  2  Denio,  628;  Hyde 
V.  Cookson,  21  Barb.  92. 

If  the  contract  under  consideration  was 
ambiguous,  then  it  became  proper,  in  aid  of 
its  true  construction,  to  resort  to  the  sur- 
rounding facts  and  circumstances  as  they 
existed  when  the  contract  was  made,  and  to 
consider  the  practical  construction  which 
the    parties   themselves    had  given    it.     In 


NoTB. — On  the  question.  What  constitutes  a 
bailment? — see  also  Central  LithograpbinK  ft 
Engraving  Co.  v.  Moore  (Wis.)  6  L.  R.  A.  788; 
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Woodruff  V.  Painter  (Pa.)  16  L.  B.  A.  461;  and 
Arbuckle  Bros.  ▼.  Kirkpatrtck  (Tenn.)  86  L.  R. 
A.  285. 
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this  wmjT,  but  in  no  other,  was  a  question  of 
fact  presented  for  the  jury  as  to  what  was 
the  intention  of  the  parties. 

Kenyan  v.  Knights  Templar  d  M,  Mut. 
Aid  Asso,  122  N.  Y.  254.  25  N.  E.  299 ;  White 
T.  Boyt,  73  N.  T.  505;  WooUey  ▼.  Funke, 
121  N.  Y.  88«  24  N.  £.  191 ;  NiooU  y.  Sands, 
131  N.  Y.  24,  29  N.  E.  818;  Bowman  ▼.  A^ 
cttl/«ral  /fM.  Co.  59  N.  Y.  521 ;  Streppone  v. 
Lenfion,  143  N.  Y.  626,  37  N.  E.  638 ;  Evans- 
ville  Nat,  Bank  y.  Kaufmann,  93  N.  Y.  273, 
45  Am.  Rep.  204;  Dodge  ▼.  Zimmer,  110  N. 
Y.  43,  17  N.  E.  399 ;  Tilden  y.  Tilden,  8  App. 
Diy.  99,  40  N.  Y.  Sapp.  403 ;  Sehmittler  y, 
Simon,  114  N.  Y.  176,  21  N.  E.  162;  White's 
Bank  y.  Myles,  73  N.  Y.  335,  29  Am.  Rep. 
157;  New  Baven  B..  B.  Co.  y.  Providenoe 
Washington  Ins.  Co.  10  App.  Diy.  281,  40 
N.  Y.  Supp.  1042 ;  MoKee  y.  De  Witt,  12  App. 
Diy.  617,  43  N.  Y.  Supp.  132;  East  Bamp- 
ton  y.  VaU,  151  N.  Y.  470,  45  N.  E.  1030. 


J^  deliyered  the  opinion  of  the 
court: 

On  the  2l8t  day  of  February,  1895,  twenty- 
flye  farmers,  residents  of  the  town  of  Smith- 
yille,  Long  Island,  were  the  owners  of  a 
building  or  premises  used  as  a  pickle  fac- 
tory, situated  in  that  town.  On  that  day 
they  entered  into  a  written  agreement  with 
the  firm  of  John  A.  Meierdiercks  ft  Sons,  in 
relation  to  the  production,  manufacture,  and 
sale  of  pickles,  sauerkraut,  and  other  like 
products.  So  far  as  material  to  the  Ques- 
tion invoWed,  the  contract  was  substantially 
as  follows:  The  parties  agreed  to  organize 
a  responsible  company  or  corporation  for  the 
purpose  of  conducting  or  aiding  in  the  pro- 
duction and  manufacture  of  the  articles  re- 
ferred to  in  the  contract.  It  then  proyided 
that  the  farmers  were  to  prepare  and  deliyer 
to  the  plaintiff's  assignors,  at  the  factory, 
pickles,  cabbage,  dill,  etc.,  to  be  raised  upon 
an  acreage  which  was  giyen,  and  at  prices 
stated  therein.  If  the  building  proved  in- 
sufficient, the  farmers  were  to  provide  an  ad- 
ditional one  at  a  cost  not  to  exceed  $300,  to 
be  paid  by  the  assignors  and  deducted  from 
the  net  profits  at  the  end  of  the  season,  they 
guaranteeing  that  such  profits  should 
amount  to  at  least  that  sum.  If  they  were 
more  than  the  cost  of  the  building,  then  the 
farmers  were  to  receive  20  per  cent  there- 
of, to  be  divided  between  them  accord- 
ing to  the  amount  of  produce  furnished 
by  each.  The  assignors  were  to  take 
the  pickles,  cabbage,  and  other  produce, 
pay  the  prices  named  at  the  times  and 
in  the  manner  stated,  furnish  the  labor, 
machinery,  barrels,  tanks,  salt,  spices,  and 
other  necessary  material,  and  pay  the 
freight  and  cartage.  These  expenses  were  to 
be  deducted  from  the  gross  receipts  of  the 
sates  of  the  pickles,  sauerkraut,  and  other 
goods  so  manufactured.  A  list  was  then 
given  of  the  number  of  acres  of  each  kind  of 
produce  which  was  to  be  furnished  by  each 
of  the  twenty-five  farmers  named.  To  re- 
ceive products  at  the  factory,  the  assignors 
were  to  furnish  one  man  and  the  farmers  an- 
other, who  were  to  attend  to  their  reception, 
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and  decide  all  matters  of  dispute  in  relation 
to  them.  The  representative  of  the  farmers 
was  to  be  given  full  and  complete  <iafa  of  mil 
the  produce  delivered,  and  all  barrels,  salt, 
spices,  and  utensils  furnished,  and  all  the 
goods  of  every  description  received  and 
shipped  by  the  assignors,  so  as  to  show  the 
gross  receipts  and  expenses  for  the  jesLT. 
The  agreement  then  provides:  ''The  manu- 
facture and  sale  of  all  the  products  of  th-» 
Long  Island  Farmers'  Co.  shall  be  done  by 
J.  A.  Meierdierclcs  ft  Sons.  ...  It  is 
hereby  agreed  by  the  undersigned,  of  the 
Long  Island  Farmers'  Company,  that  at  any 
time  should  the  business  of  the  Long  Island 
Farmers'  Company  cease,  and  the  property, 
inclndina;  buildings,  utensils,  bbla.,  etc,  be 
sold  or  bartered,  the  members  of  the  Long 
Island  Farmers'  Company,  other  than  J.  A. 
Meierdiercks  ft  Sons,  guarantee  to  J.  A. 
Meierdiercks  ft  Sons  35  per  cent  of  the 
amount  realized."  This  agreement  was 
signed  by  the  twenty-five  farmers  men- 
tioned, and  by  the  plaintiff's  assignors.  Sub- 
sequently, ike  Long  Island  Fanners'  Com* 
pany  was  organized  in  aooordance  with  the 
contract.  By-laws  were  passed,  and  the  de- 
fendants were  elected  as  its  managing  offi* 
cers.  Soon  after  the  execution  of  the  eon* 
tract,  the  plaintiff's  assignors  went  to  the 
factory,  proceeded  to  manufacture  the  pro- 
duce which  was  delivered  under  it,  and  con- 
tinued that  business  until  they  made  a  gen- 
eral assignment  to  the  plaintiff.  The  keys 
of  the  factory  were  retained  by,  and  contin- 
ued in  the  possession  of,  a  representative  of 
the  farmers,  who,  after  the  produce  was  de- 
livered at  the  factory  and  manufactured, 
shipped  it  to  various  purchasers.  During 
the  continuance  of  this  business,  the  exec- 
utive ofiicers  of  the  farmers'  company,  or 
some  of  them«  were  usually  present  at  tlie 
factory,  and  engaged  in  looking  after  the 
business  there  transacted.  They  gave  direc- 
tions, passed  judgment  upon  the  quality  of 
the  produce,  and  were  often  consulted  by  the 
assignor's  representative  in  regard  to  af- 
fairs connected  with  the  business.  Although 
the  manufactured  products  were  sold  by  the 
plaintiff's  assignors,  they  were  billed,  "J.  A. 
Meierdiercks  ft  Sons,  Agents  Long  Island 
Farmers'  Company."  These  bills  were  sent, 
and  checks  drawn  to  the  order  of  the  com- 
pany were  received,  when  the  assignors  re- 
quested the  committee  of  the  company  to 
give  them  a  power  of  attorney  to  indorse 
them,  which  it  refused  to  do.  On  the  17th  of 
September,  1806,  the  firm  of  John  A.  Meier- 
diercks ft  Sons  made  a  general  assignment 
to  the  plaintiff  for  the  benefit  of  its  credit- 
ors. Subsequently  the*plaintiff  went  to  the 
factory  at  Smithtown,  and  demanded  all  the 
products,  manufactured  and  unmanufac- 
tured, claiming  that  they  were  owned  by  the 
assignors  at  the  time  of  the  assignment,  and 
were  a  part  of  the  assets  of  that  firm.  With 
this  demand  the  managers  of  the  company 
refused  to  comply,  claiming  that  by  the 
terms  of  the  agreement  the  company  and  the 
farmers  it  represented  were  the  lawful  own- 
ers of  such  products.    This  action  was  to  re- 
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«>yer  their  yalue  at  the  factory  at  the  time 
of  the  aseigDment,  upon  the  ground  that  the 
defendants  had  wrongfully  converted  them 
to  their  own  use.  The  defendants  alleged  ti- 
tle in  the  Long  Island  Farmers'  Company, 
and  that  they,  as  its  representatives,  were 
entitled  to  the  possession  of  the  property. 

Thus  it  is  obvious  that  the  single  question 
involved  is  whether,  under  the  contract  be- 
tween the  parties,  the  title  to  the  property 
in  suit  vested  in  the  plaintiff's  assignors  and 
was  transferred  to  him  by  the  assignment, 
or  whether  it  remained  in  the  farmers'  com- 
pany or  the  farmers  furnishing  it.  On  the 
trial  the  court  held  that  the  contract  im- 
ported a  sale,  but  submitted  to  the  jury  the 
question  whether,  under  the  faots  and  cir- 
cumstances proved,  including  the  acts  of  the 
parties,  the  contract  had  been  substantially 
altered,  so  that  the  title  rested  in  the  de- 
fendants or  the  company  or  persons  they 
represented.  The  jury  found  for  the  defend- 
ants. The  appellate  division,  however,  held 
that  the  evidence  was  not  sufficient  to  jus- 
tify the  submission  of  that  question  to  the 
jury,  but  that  the  contract  iMween  the  par- 
ties was  one  of  bailment  or  partnership,  and 
not  of  sale,  and  hence  the  plaintiff  was  not 
entitled  to  recover,  and  judgment  for  the  de- 
fendants "was  properly  rendered.  With  this 
situation,  it  is  obvious  that  the  determina- 
tion of  tiie  courts  below  can  be  sustained 
only  in  case  the  transaction  between  the  par- 
ties was  a  bailment  or  joint  enterprise.  If 
it  was  a  bailment,  manifestly  the  defendants 
were  entitled  to  retain  the  possession  of  the 
property.  If  it  was  a  joint  enterprise,  the 
plaintiff  could  not  recover  in  an  action  for 
the  conversion  of  the  property,  as  the  defend- 
ants were  entitled  to  its  possession,  as 
against  the  plaintiff,  until  the  matters  aris- 
ing under  the  contract  were  adjusted.  We 
fully  agree  with  the  learned  appellate  divi- 
sion that  there  was  no  evidence  to  justify  the 
trial  court  in  submitting  to  the  jury  the 
question  of  an  alteration  or  modification  of 
the  original  agreement.  Therefore  the  real 
question  we  are  called  upon  to  decide  is 
whether  the  agreement  of  the  parties  im- 
ported a  sale  of  the  property  to  the  plain- 
tiff's assignors.  If  it  did,  and  the  title 
passed,  then  the  plaintiff  is  entitled  to  re- 
cover; if  not,  then  the  judgment  is  right, 
and  should  be  aflirmed.  '  In  the  construction 
of  contracts,  where  there  is  no  ambiguity,  it 
is  the  duty  of  the  court  to  determine  their 
meaning.  Moreover,  where  the  terms  and 
language  of  the  contract  are  not  disputed, 
its  legal  effect  is  a  question  of  law,  to  be  de- 
termined by  the  court.  It  is  always  the  duty 
of  a  court,  in  construing  a  written  instru- 
ment, if  possible,  to  ascertain  the  intention 
of  the  parties;  and,  in  order  to  determine  its 
proper  construction,  resort  must  be  had  to 
the  instrument  as  a  whole,  and  effect  must 
be  given  to  every  clause  and  part  thereof, 
when  it  can  be  done  without  violence.  Rip- 
ley V.  Lar mouth,  56  Barb.  21. 

With  these  principles  in  mind,  we  ap- 
proach the  question  whether,  under  the  pro- 
visions of  this  contract,  the  plaintiff's  as- 
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signors  were  bailees  of  the  property,  or 
whether  the  contract  was  one  of  purchase 
and  sale.  One  of  the  distinctions  between  a 
bailment  and  a  sale  is  correctly  pointed  out 
in  the  dissenting  opinion  of  Bronson,  Gh.  J., 
in  Mallory  v.  Willis,  4  N.  Y.  76,  85,  as  fol- 
lows: "When  the  identical  thing  delivered^ 
though  in  an  altered  form,  is  to  be  restored, 
the  contract  is  one  of  bailment,  and  the  title- 
to  the  property  is  not  changed."  Foster  v. 
Pettibone,  7  N.  Y.  435,  57  Am.  Dec.  530. 
There  are,  however,  other  principles  appli- 
cable to  the  question.  Thus,  when  property 
in  an  unmanufactured  state  is  delivered  by 
one  person  to  another,  upon  an  agreement 
that  it  should  be  manufactured  or  improved 
by  his  labor  and  skill,  and  when  thus  im- 
proved in  value  should  be  divided  in  certain 
proportions  between  the  respective  parties, 
it  constitutes  a  bailment,  and  the  original 
owner  retains  his  exclusive  title  to  the  prop- 
erty until  the  contract  is  completely  ex- 
ecuted, although  the  labor  to  be  performed 
by  the  bailee  may  be  equal  or  even  greater 
in  value  than  that  of  the  property  when  re- 
ceived by  him.  Beardsley,  J.,  in  Gregory  v. 
Stryker,  2  Denio,  631.  Again,  the  relation 
is  Uiat  of  bailor  and  bailee,  where  the  prop- 
erty  is  thus  delivered  to  be  manufactured  or 
improved,  and  afterwards  there  is  to  be  a 
sale  and  a  return  or  a  division  of  the  pro- 
ceeds. Stewart  v.  Stone,  127  N.  Y.  500,  14 
L.  R.  A.  215,  28  N.  £.  595.  In  Hyde  v. 
Cookson,  21  Barb.  02,  there  was  a  written 
agreement  between  the  plaintiffs  and  one 
Osbom  in  relation  to  tanning  a  quantity  of 
hides.  The  hides  were  to  Im  furnished  by 
Uie  plaintiffs  on  a  commission  of  5  per  cent 
for  buying  and  6  per  cent  for  selling  the 
leather.  Osbom  was  to  take  the  hides  to 
his  tannery,  manufacture  them  into  hem- 
lock sole  leather,  and  return  it  to  the  plain- 
tiffs, who  were  to  sell  it  in  their  discretion. 
When  sold,  the  account  was  to  be  made  up,, 
and  the  net  proceeds  of  the  sales,  after  de- 
ducting the  costs  of  hides,  commissions, 
interest,  insurance,  and  other  expenses,  were 
to  be  the  profit  or  loss  to  accrue  to  Osbom 
in  full  for  tanning  the  hides;  and  it  was 
held  that  this  was  not  a  contract  of  sale,  but 
of  bailment,  and  that  the  title  remained  in 
the  plaintiffs.  In  Pierce  v.  Schenok,  3  Hill, 
28,  logs  were  delivered  at  a  sawmill  under  a 
contract  with  the  person  running  the  mill 
that  he  would  saw  them  into  boards,  and 
that  each  party  should  have  one  half.  It 
was  held  that  the  transaction  was  a  bail- 
ment; that  the  bailor  retained  his  general 
property  in  the  Jogs  until  they  were  all  man- 
ufactured in  pursuance  of  the  contract;  and 
that,  as  between  the  parties,  the  bailee  ac- 
quired no  interest  in  any  of  the  boards  man- 
ufactured by  mere  part  performance  with* 
in  the  titne.  In  Mallory  v.  Willis,  4  N.  Y. 
76,  the  plaintiffs  agreed  to  deliver  merchant- 
able wheat  at  a  flour  mill  carried  on  by  the 
defendant  to  be  manufactured  into  flour. 
The  defendant  agreed  to  deliver  196  pounds 
of  superfine  flour,  packed  in  barrels  to  be 
furnished  by  the  plaintiffs,  for  every  4  bush- 
els and  15  pdunds  of  wheat.    He  waa  to  be 
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paid  16  cents  per  barrel,  and  2  cents  extra  in 
case  the  plaintiffs  made  1  shilling  net  profit 
on  each  barrel  of  flour.  The  defendant  was 
to  guarantee  the  inspection.  The  plaintiffs 
were  to  have  the  offals  or  feed,  which  the  de- 
fendant was  to  store  until  sold.  This  court 
held  in  that  case  that  the  contract  imported 
a  bailment,  and  not  a  sale.  The  doctrine  of 
that  case  was  indorsed  in  Foster  v.  Petti- 
bone,  7  N.  Y.  433,  57  Am.  Dec.  530.  In 
Mack  V.  Snell,  140  N.  Y.  103,  35  N.  E.  403, 
the  parties  entered  into  a  contract  by  which 
the  plaintiff  agreed  to  manufacture  for  the 
defendant  1,000  pairs  of  pruning  shears,  to 
be  in  all  respects  like  a  sample  furnished,  the 
defendant  to  furnish  the  rough  castings  for 
the  handles,  and  the  plaintiff  to  furnish  the 
blades.  It  was  held  that  the  contract  was 
one  of  bailment,  and  not  of  purchase  and 
sale,  so  that  the  title  to  the  shears  manufac- 
tured was  at  all  times  in  the  defendant. 

Applying  these  principles  to  the  contract 
under  consideration,  we  think  it  is  quite  ob- 
vious that  it  was  one  of  bailment,  and  not  of 
purchase  and  sale.  Under  its  terms,  the 
parties  represented  by  the  defendants  were 
to  furnish  certain  specified  amounts  of  farm 
produce,  which  was  to  be  delivered  at  a  fac* 
torv  owned  by  them,  and  manufactured  into 
pickles,  sauerkraut,  and  other  similar  arti- 
cles. It  was  to  be  received  jointly  by  a  rep- 
resentative of  the  plaintiff's  assignors  and 
a  representative  of  the  farmers.  The  plain- 
tiff's assignors  were  to  pay  the  prices  named 
for  the  produce  furnished,  to  furnish  the  la- 
bor, machinery,  and  materials,  such  as  salt, 
spices,  barrels,  and  other  necessary  articles 
and  utensils,  and  to  pay  the  freight  and 
cartage.  The  amount  thus  expended  was  to 
be  d^ucted  from  the  gross  receipts  of  the 
sales  of  the  articles  manufactured,  and  the 
representative  of  the  farmers  was  to  be  fur- 
nished with  a  full  account  of  all  of  the  trans- 
actions connected  with  the  business.  The 
manufacture  and  sale  of  the  products  of  the 
Long  Island  Farmers'  Company  were  to  be 
done  and  made  by  the  plaintiff's  assignors, 
and  the  net  proceeds  were  to  be  divided  by 
paying  20  per  cent  to  the  farmers  or  for  their 
benefit  and  the  assignors  to  have  80  per  cent. 
Thus  the  produce  was  to  be  furnished  by 
the  persons  represented  by  the  defendants, 
was  to  be  manufactured  by  the  plaintiff's 
assignors,  to  be  sold  as  the  products  of  the 
Long  Island  Farmers'  Company,  and  the  net 
profits  divided.  The  raw  material,  which 
was  owned  by  parties  the  defendants  repre- 
sent, was  delivered  to  the  plaintiff's  assign- 
ors, to  be  Improved  by  their  labor  and  skill. 
It  was  then  to  be  sold,  and  £he  net  value  di- 
vided in  the  proportions  named.  So  that, 
clearly  within  the  principle  of  the  Gregory 
and  other  kindred  cases,  the  owners  of  the 
produce  thus  delivered  retained  their  title 
to  the  property  until  the  contract  had  been 
completely  executed,  and  this  wi-thout  re- 
gard to  the  value  of  the  labor  performed  up- 
on it  by  the  plaintiff's  assignors  as  such 
bailees.  We  think,  when  this  entire  contract 
is  examined  and  understood,  it  clearly  im- 
ports a  bailment,  and  not  a  sale. 
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It  is  also  quite  manifest  that  the  parties 
understood  such  to  be  the  nature  of  the 
agreement  between  them.  This  is  shown  by 
the  facts  that  the  property,  after  it  was 
manufactured,  was  shipped  from  the  factor]! 
by  the  company;  that  the  plaintiff's  assign 
ors,  acting  under  this  contract,  in  selling 
the  manufactured  produce,  caused  the  bilU 
to  be  sent  to  purchasers  in  the  name  of  the 
company,  with  their  names  thereon  as 
agents;  that  checks  were  taken  therefor 
drawn  to  the  order  of  the  company,  in  ac 
cordance  with  the  bills  sent;  that  the  assign 
ors  asked  for  a  power  of  attorney  authoriz- 
ing them  to  indorse  the  same;  that  the  rep 
resentatives  of  the  farmers  were  present  at 
the  factory,  and  that  they  gave  direction^ 
as  to  the  management  of  the  business  there 
carried  on.  All  these  facts  tend  to  show 
with  convincing  certainty  that  the  plaintiff's 
assignors,  as  well  as  the  other  parties  to  the 
contract,  understood  it  to  be  one  of  bailment, 
where  the  property  was  to  be  furnished  bj 
the  latter,  improved  by  the  former,  and  the 
net  profits  divided.  If  this  contract  is  to 
be  regarded  as  somewhat  indefinite  or  am- 
biguous, we  may  resort  to  the  surrounding 
facts  and  circumstances  as  they  existed 
when  it  was  made  to  aid  us  in  its  interpre- 
tation, and  also  consider  the  practical  con- 
struction which  the  parties  have  given  it 
Its  interpretation  by  them  is  a  consideration 
of  importance.  As  was  said  by  Swayne,  J., 
in  Brooklyn  L.  Ztw.  Co,  v.  Dutcher,  05  U.  S. 
260,  273,  24  L.  ed.  410,  411 :  "The  construc- 
tion of  a  contract  is  as  much  a  part  of  it  as 
anything  else.  There  is  no  surer  way  to  find 
out  what  parties  meant  than  to  see  what 
they  have  done."  Woolaey  v.  Funke,  121  N. 
Y.  87,  24  N.  E.  101. 

It  follows  from  the  conclusion  we  have 
reached  as  to  the  character  of  the  contract 
and  the  relation  existing  between  the  parties 
that  the  judgment  must  be  affirmed,  as  the 
agreement  between  them  constituted  a  bail- 
ment of  the  property  in  question,  and  thi 
plaintiff's  assignors  acquired  no  such  title 
as  would  enable  them  to  maintain  an  action 
for  its  conversion. 

The  judgtnent  should  be  affirmed,  with 
costs. 

All  concur. 


George  SOLOMON,  Assignee,  etc,  of  Henry 
Thoesen,  Reapt,, 

V. 

CONTINJilNTAL  FIRE  INSURANCE  COM- 
PANY of  New  York,  Appt. 

(160  N.  Y.  505.) 

!•  It  will  be  presained  by  tbe  court  of 
appeals  that  all  the  facts  warranted  by  the 
evidence,  and  necessary  to  support  the  judg- 
ment, were  fonnd  by  a  referee,  when  his 
decision  does  not  separately  state  the  facts 
found    by    him,    and    the   judgment   entered 

NoTB. — On  the  question.  What  constitutes 
immediate  notice  of  loss? — see  also  Foster  ▼. 
Fidelity  ft  C.  Co.  (Wis.)  40  L.  R.  A  83S. 
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thereon  has  been  afllnned  by  the  appellate 
dlTlston. 


S.     Tbe  ^immediate  notice"  of  loss 
awftred  hy  a  lire  tnaarance  poltejr  Is  a 

notice  glTen  within  a  reasonable  time,  con- 
sidering the  situation  of  the  policy  holder; 
and  It  Is  sufficient  If  he  exercises  due  dili- 
gence under  all  the  circumstances  of  the  case. 
3.  Notice  of  loaa  hy  lire,  received  by  an 
insurer  more  tl&an  fifty  days  after  tl&e 
Arep  cannot  be  held,  as  matter  of  law,  to  be 
Insufficient  under  a  policy  requiring  'immedi- 
ate notice  of  any  loss,"  where  the  policy  was 
part  of  the  assets  of  an  assignee  for  credit* 
ors,  who  had  no  knowledge  of  it  or  its  re- 
quirements, and  it  was  contained  in  a  safe 
which  was  removed  from  the  ruins  about  six 
days  after  the  fire,  but  could  not  be  opened 
until  It  was  taken  to  the  manufaciurer,  and 
was  opened  when  It  wss  dark,  when  the  en- 
tire contents  were  removed  to  a  vault  and  ex- 
amined by  the  assignee  on  the  following 
morning,  when  the  policy  could  not  be  found, 
as  It  had  fallen  to  the  floor  behind  a  case  of 
pigeon  holes,  where  it  was  not  discovered  un- 
til about  fifty  days  after  the  fire. 

iVann  and  Oray,  J  J.,  dissent.) 

(November  21,  1809.) 

APPEAL  by  defendant  from  u  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment entered  upon  the. report  of  a  referee  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force payment  of  a  fire-insurance  policy.  Af- 
firmed. 

The  facts  are  stated  in  the  opinions. 

Mr,  Mlel&ael  H.  Cardoso,  with  Mr, 
IXrUliam  C.  Trails  for  appellant: 

Immediate  notice  of  loss  to  the  company 
by  the  assured  was  a  condition  precedent  to  a 
recovery  under  the  policy. 

The  courts  of  this  state  have  uniformly 
emphasized  the  wisdom  of  this  clause  of  the 
policy,  and  enforced  compliance  therewith  as 
a  condition  precedent  to  a  recovery. 

Quinlan  v.  Providence  Washington  Ina, 
Co.  133  N.  Y.  366,  31  N.  E.  31 ;  Weed  v.  Ham- 
hurg-Hremen  F.  Ins,  Co,  133  N.  Y.  394,  31 
N.  E.  231 ;  Broton  v.  London  Assur,  Corp,  40 
Hun,  101 ;  Sherwood  v.  Agricultural  Ins.  Co. 
10  Hun,  593,  Affirmed  in  73  N.  Y.  447,29  Am. 
Rep.  180;  Inman  v.  Western  F.  Ins.  Co,  12 
Wend.  452;  MoEvers  v.  Latorence,  Hoffm. 
Ch.    172. 

The  text-books  and  the  decisions  in  other 
states  enunciate  the  doctrine  established  by# 
our  courts. 

2  Wood,  F.  Ins.  p.  939;  Richards,  Ins.  p. 
177;  2  May,  Ins.  p.  1068;  Ostrander,  F.  Ins. 
§  221 ;  Railway  Pass,  Assur.  Co,  v.  Burwell, 
44  Ind.  460;  Trask  v.  State  F,  d  M,  Ins,  Co. 
29  Pa.  198,  72  Am.  Dec.  622;  La  Force  ▼. 
Williams  City  P.  Ins.  Co.  43  Mo.  App.  518; 
Whitehurst  ▼.  North  Carolina  Mut.  Ins.  Co. 
52  N.  C.  (7  Jones  L.)  433,  78  Am.  Dec.  246; 
Edwards  v.  Lycoming  County  Mut.  Ins,  Co. 
75  Pa.  378 ;  Sparrow  v.  Universal  F.  Ins,  Co, 
17  Phila.  329. 

Assuming  that,  under  certain  circum- 
stances, immediate  notice  of  the  loss  could  be 
excused,  upon  the  plaintiff's  own  case  no 
such  circumstances  existed  in  this  case. 
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Matthews  y.  American  Cent.  I  us.  Co.  154 
N.  Y.  449,  39  L.  R.  A.  433,   48  N.  E.  751. 

Even  if  plaintiff  did  not  know  the  contents 
of  his  policy,  this  cannot  avail  him,  for  a 
party  cannot  excuse  himself  from  the  per- 
formance of  conditions  contained  in  a  con- 
tract to  which  be  is  or  has  become  a  party, 
by  alleging  that  he  did  not  know  its  con- 
tents. 

Taylor  v.  Fleckenstein,  30  Fed.  Rep.  99; 
Hazard  v.  Oriswold,  21  Fed.  Rep.  178;  Root 
V.  Zaller,  19  N.  Y.  S.  R.  679,  2  N.  Y.  Supp. 
743;  Oermania  F.  Ins,  Co.  v.  Memphis  d  G. 
R,  Co.  72  N.  Y.  90,  28  Am.  Rep.  113. 

Mr.  Abram  BLling,  for  respondent: 

The  clause  in  the  policy  of  insurance  which 
provides  "that  if  fire  occur  the  insured  shall 
give  immediate  notice  of  any  loss  thereby  in 
writing  to  the  company"  has  reference  to 
matters  which  accrued  after  the  contract  had 
been  made  and  the  loss  had  occurred, 
and  must  be  liberally  construed  in  favor  of 
the  plaintiff,  and  should  not  be  allowed  to 
work  injustice. 

Sergent  v.  Liverpool  d  L,d  O.  Ins.  Co,  155 
N.  Y.  349,  49  N.  E.  935;  Matthews  v.  Amer- 
ican Cent.  Ins.  Co,  154  N.  Y.  450,  39  L.  R. 

A.  433,  48  N.  E.  751 ;  McNally  v.  Phc^ix  Ins. 
Co.  137  N.  Y.  398,  33  N.  E.  475 ;  Paltrovitch 
V.  Phosniw  Ins.  Co.  143  N.  Y.  73,  25  L.  R.  A. 
198,  37  N.  E.  639. 

The  defendant  had  immediate  actual  no- 
tice of  the  plaintiff's  loss  by  fire,  and  any 
further  notice  to  the  defendant  was  useless 
and  unnecessary. 

Partridge  v.  Milwaukee  Mechanics*  Ins. 
Co,  13  App.  Div.  519,  43  N.  Y.  Supp.  032: 
Evah  Bros.  v.  California  Ins,  Co.  20  N.  Y. 
S.  R.  207,  3  N.  Y.  Supp.  39,  Affirmed  in 
121  N.  Y.  659,  24  N.  E.  40j#2;  Weed  v.  Ham- 
burg-Bremen F.  Ins,  Co,  133  N.  Y.  394,  31  N. 
E.  231 ;  Hermann  v.  Niagara  F.  Ins.  Co.  100 
N.  Y,  412,  53  Am.  Rep.  197,  3  N.  E.  341 ; 
Kendall  v.  Holland  Purchase  Ins.  Co.  2 
Thomp.  ft  C.  875,  Affirmed  in  58  N.  Y.  082 ; 
Clark  V.  New  England  Mut,  F,  Ins.  Co.  0 
Cush.  344,  53  Am.  Dec.  44 ;  Bumstead  v.  Div- 
idend Mut,  Ins.  Co.  12  N.  Y.  81 ;  Roumage  v. 
Mechanics*  F,  Ins,  Co,  13  N.  J.  L.  110;  Phe- 
nix  Ins.  Co.  v.  Pickel,  3  Ind.  App.  332 ;  Loeb 
y,  American  Cent.  Ins,  Co.  99  Mo.  50,  12  S. 
W.  374 ;  Watertown  F.  Ins.  Co,  v.  Orover  d 

B.  Sewing  Maeh.  Co.  41  Mich.  131,  32  Am. 
Rep.  146,  1  N.  W.  961. 

Under  the  circumstances  it  was  impossible 
for  the  plaintiff  to  serve  immediate  notice. 

Bennett  v.  Lycoming  County  Mut,  Ins,  Co. 
67  N.  Y.  274 ;  Griffey  v.  New  York  Cent.  Ins, 
Co.  100  N.  Y.  417,  53  Am.  Rep.  202,  3  N.  E. 
309;  Weed  v.  Hamburg-Bremen  F.  Ins.  Co. 
133  N.  Y.  395,  31  N.  E.  231;  McNally  v. 
PhcBniw  Ins.  Co,  137  N.  Y.  389,  33  N.  E.  475 ; 
Carpenter  v.  German  American  Ins.  Co.  135 
N.  Y.  298,  31  K.  £.  1015;  Bumstead  v.  Divi- 
dend Mut.  Ins,  Co.  12  N.  Y.  81. 

Where  the  policy  of  insurance  requires 
that  immediate  notice  shall  be  given,  it  must 
be  construed  as  within  a  reasonable  time,  or 
with  reasonable  diligence,  depending  upon 
the  circumstances  of  the  case;  and  which  is 
always  a  question  for  the  jury. 

Phillips  V.  Protection  Ins.  Co.  14  Mo.  220; 
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Edwards  v.  Baltimore  F,  Ins,  Co.  3  Gill,  176; 
Kniokerhocker  Ins.  Co.  y.  Oould,  80  III.  391 ; 
Niagara  F.  Ins,  Co.  v.  Scammon,  100  111.  647. 

Marttn,  J.,  delivered  the  opinion  of  the 
court: 

ThiB  Action  wae  to  recover  upon  a  fire  in- 
surance policy  issueu  by  the  defendant  to  the 
plaintiffs  assignors,  and,  with  its  consent, 
transferred  to  the  pltiintiff.  The  defense 
was  based  upon  the  single  ground  that  the 
plaintiff  omitted  to  give  the  notice  of  loss 
required  hj  its  policy.  It  was  a  New  York 
standard  policy,  and  contains  the  following 
provisions:  ''If  fire  occur  the  insured  shall 
give  immediate  notice  of  any  loss  thereby 
in  writing  to  this  company.  ...  No 
suit  or  action  on  this  policy,  for  the  recovery 
of  any  claim,  shall  be  sustainable  in  any 
court  of  law  or  equity  until  after  full  compli- 
ance by  the  insured  with  all  the  foregoing 
requirements."  The  issue  arising  upon  this 
defense  was  tried  before  a  referee,  who  de- 
cided that,  under  the  facts  and  circumstances 
disclosed  by  the  evidence,  the  defendant  re- 
ceived suflicient  notice  of  the  loss,  within  the 
requirements  and  conditions  of  the  policy. 
As  the  decision  of  the  referee  does  not  state 
separately  the  facts  found  by  him,  and  as 
the  judgment  entered  thereon  has  been  af- 
firmed by  the  appellate  division,  upon  this 
appeal  all  the  facts  warranted  by  the  evi- 
dence, and  necessary  to  support  the  judg- 
ment, are  presumed  to  have  been  found. 
Amherst  College  v.  Riich,  161  N.  Y.  282,  37 
L.  R.  A.  305,  45  N.  E.  876. 

The  circumstances  which  surrounded  the 
plaintiff  after  the  loss  were  unusual  and  pe- 
culiar. He  was  an  assignee  of  the  parties 
originally  insured,  and  the  defendant's  con- 
sent to  the  transfer  of  the  policy  to  the  plain- 
tiff was  not  obtained  by  him  personally,  but 
by  another.  There  were  many  other  policies 
upon  the  property.  Under  the  evidence  the 
referee  was  justified  in  finding  that  the 
plaintiff  had  no  knowledge  of  the  contents  of 
the  policy  in  Question,  and  that  he  obtained 
neither  the  policy,  nor  any  information  that 
notice  of  loss  was  required  by  its  provisions, 
until  the  last  week  in  January,  1894,  which 
ended  on  the  31st  day  of  that  month,  or  un- 
til about  fifty  days  after  the  fire  and  three 
days  before  the  date  of  the  notice.  This  no- 
tice was  received  February  6,  as  appears  by 
a  letter  from  the  defendant  to  the  plaintiff. 
A  Sabbath  intervened  between  the  date  of 
the  notice  and  its  receipt  by  the  defendant. 
The  fire  occurred  upon  the  16th  day  of  De- 
cember, 1803.  The  policy  was  upon  a  stock 
of  merchandise  consisting  principally  of  fur- 
niture. The  building  containing  it  was  to- 
tally destroyed.  The  defendant  was  ap- 
prised of  the  destruction  of  the  building 
and  its  contents  upon  the  morning  of  the 
fire,  through  a  printed  notice  left  with  it  by 
the  committee  of  the  fire  patrol.  This  no- 
tice disclosed  that  the  entire  building  was 
destroyed,  and  that  it  was  occupied  for  fur- 
niture and  storage.  At  the  time  of  the  fire 
the  policy  in  suit  was  in  a  safe  in  the  build- 
ing destroyed.  The  safe  was  removed  from 
the  ruins  about  six  days  afterwards,  but  the 
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plaintiff  was  unable  to  open  it.  It  was  then 
taken  to  the  manufacturer  for  that  purpose. 
When  finally  opened,  it  was  evening  ami 
dark.  Its  entire  contents,  which  consisted 
of  a  great  number  of  books  and  papers,  were 
at  once  removed  and  placed  in  a  vault  in  the 
buildinff  where  the  plaintiff  had  his  office. 
Qn  the  lollowing  morning  he  searched  for  the 
policy  in  the  vault  and  among  his  papers, 
but  was  unable  to  find  it,  as  it  had  fallen 
to  the  floor,  behind  a  case  of  pigeonholes, 
where  it  was  subsequently  found.  It  was 
not  until  the  last  week  of  January,  and,  as 
one  witness  testified,  about  fifty  aays  after 
the  fire,  that  the  policy  was  found.  The 
plaintiff  had  no  books  or  papers  in  his  pos- 
session which  disclosed  the  names  of  the 
companies  which  had  policies  upon  the 
property  in  question,  and  had  no  knowledge 
of  the  defendant's  policy  or  of  its  require- 
ments. While  there  was  a  confiict  in  the 
evidence  bearing  upon  the  question  of  the 
plaintiff's  knowledge  of  the  existence  of  this 
policy  and  its  provisions,  and  in  regard  to 
his  ability  to  obtain  it,  still,  whether  he  had 
such  knowledge  or  was  able  to  obtain  it 
earlier  was,  under  the  evidence,  a  question 
of  fact  to  be  determined  by  the  referee.  It 
is  obvious  thtft  the  plaintiff  could  have  had 
no  purpose  in  delaying  to  serve  the  notioe 
of  loss  beyond  the  time  when  it  could  be  rea*- 
sooiably  accomplished.  If  the  plaintiff  exer* 
deed  due  diligence  in  seekinff  to  obtain  the 
policy,  and  in  seeking  for  the  information 
which  would  enable  him  to  give  the  required 
notice,  and  he  was  unable  to  obtain  it  until 
three  days  before  the  date  of  the  notice,  and 
six  days  before  it  was  received  by  the  defend- 
ant, it  can  hardly  be  held,  as  a  matter  of 
law,  that  the  service  of  the  notice  was  insuf- 
ficient or  too  late  under  the  requirements 
of  the  policy.  Whether,  under  all  the  circum- 
stances, immediate  notice  was  given,  with- 
in the  meaning  of  the  policy,  when  fairly 
construed,  was  the  question  to  be  determined 
in  this  case.  The  word  "immediate,"  like 
"forthwith,"  does  not  mean  instently,  but 
immediate  notice  is  notice  within  a  reason- 
able time.  In  determining  what  was  a  rea^ 
sonable  time,  it  was  necessary  for  the  referee 
to  take  into  consideration  the  situation  of 
the  plaintiff,  and  all  the  circumstances  by 
which  he  was  surrounded.  If  they  justified 
him  in  finding  that  the  plaintiff  used  due  dil- 
igence in  discovering  the  policy,  in  asoer- 
.teining  what  it  required,  and  in  preparing 
and  serving  the  notice  of  loss,  then  the  ref- 
eree was  justified  in  determining  that  the 
notice  was  sufficient  under  the  provisions  of 
the  policy. 

May,  in  his  work  on  Insurance,  in  effect 
says  that,  if  the  notice  is  required  to  be  im- 
mediate, the  requirements  will  be  met  if  it 
is  given  with  due  diligence  under  the  cir- 
cumstances of  the  case,  and  without  unneces- 
sary and  unreasonable  delay,  of  which  the 
jury  are  ordinarily  the  Judges.  In  O'Brien 
V.  Phceniw  Ins.  Co.  76  N.  Y.  459,  the  policy 
provided  that  the  assured  should  forthwith 
give  notice  to  the  company  of  the  fire,  and 
as  soon  after  as  possible  render  a  particular 
account    of    the    loss.    The    fire    oecurred 
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March  8,  1876 ;  the  affidavit  to  the  proofs  6f 
loss  was  sworn  to  April  18,  1876;  they  were 
served  May  16,  1876;  and  it  was  held  that 
the  omission  to  serve  the  proofs  at  an  earlier 
period  was  not  an  absolute  bar  to  a  recovery, 
but  that  the  question  whether  the  delay  was 
unreasonable  or  not  was  one  of  fact  for  the 
jury.  In  Carpenter  v.  German  Amerioan  Ins, 
Co.  135  N.  Y.  298,  31  N.  E.  1015,  where 
proofs  of  loss  were  not  served  until  one  hun- 
dred and  fifteen  days  after  the  fire,  it  was 
held  that  the  plaintiff  was  required  to  serve 
them  within  a  reasonable  time,  and  that  the 
question  whether  thai  was  a  reasonable  time 
was  a  question  of  fact,  and  properly  submit- 
ted to  the  jury.  In  Griffey  v.  New  York 
Cent.  Ins.  Co.  100  N.  Y.  417,  53  Am.  Rep. 
202,  3  N.  £.  309,  it  was  held  that,  under  the 
provision  of  a  policy  requiring  the  insured 
to  forthwith  give  notice  of  loss,  it  was 
enough  if  he  acted  in  the  matter  with  dili- 
gence, and  gave  the  notice  without  unneces- 
sary delay,  and  that  the  question  whether 
the  delay  was  or  was  not  unreasonable  was 
one  of  fact  for  the  jury.  In  New  York  Cent, 
Ins.  Co.  V.  National  Protection  Ins,  Co.  20 
Barb.  468,  475,  where  the  notice  was  required 
to  be  served  forthwith,  in  determining  the 
effect  of  that  provision  it  was  said:  '"This 
provision  has  never  been  construed  literally 
to  require  notice  on  the  day.  It  has  always 
been  neld  that  due  diligence  under  all  the 
circumstances  was  all  that  was  required." 
Inman  v.  Western  F.  Ins,  Co.  12  Wend.  452. 
The  Central  Ins,  Co.  Case  was  reversed  ( 14 
N.  Y.  85)  upon  another  ground,  but  was  sub- 
sequently cited  apon  this  question  with  ap- 
proval in  Bennett  v.  Lycoming  County  Uut. 
Ins,  Co,  67  N.  Y.  274,  where  the  same  doc- 
trine was  reasserted.  The  latter  case  was 
cited  with  approval  in  Matthews  v.  Ameri" 
can  Cent,  Ins,  Co.  154  N.  Y.  458,  39  L.  R.  A. 
433,  48  N.  £.  752,  where  it  was,  in  substance, 
said  that  the  words  "inmiediately  after  the 
fire,"  as  used  with  reference  to  the  notice  of 
loss,  are  to  be  construed,  not  literallv,  but 
in  the  light  of  what  may  be  reasonable  and 
possible  in  the  case  at  hand. 

In  several  recent  oases  this  court  has  dis- 
cussed the  distinction  between  the  two 
classes  of  conditions  which  are  to  be  found  in 
policies  of  fire  insurance.  As  to  those  which 
operate  upon  the  parties  prior  to  the  loss, 
such  as  the  condition  and  situation  of  the 
property,  the  relations  of  the  insured  to  it, 
and  the  statements  and  representations  pre- 
ceding the  contract,  it  has  been  said  that 
they  are  matters  of  substance,  upon  which 
the  liability  of  the  insurer  depenos,  are  im- 
portant in  pointing  out  the  conditions  and 
circumstances  under  which  the  insurer  has 
agreed  to  become  liable,  and  consequently 
should  receive  a  fair  construction  according 
to  the  intention  of  the  parties.  It  has  also 
l>een  said  in  the  same  cases  that,  where  the 
liability  of  the  insurer  has  become  fixed  by 
a  loss  within  the  range  of  the  contract, 
courts  are  reluctant  to  deprive  the  insured 
of  the  benefit  of  that  liability  by  any  narrow 
or  technioU  construction  of  the  conditions 
which  prescribe  the  formal  requisites  by 
which  tne  right  Is  to  be  made  available,  and 
46  L.  R.  A. 


therefore  that  those  provisions  should  be 
reasonably,  and  not  rigidly,  construed.  Mo- 
NaUy  V.  Phtsnix  Ins,  Co.  137  N.  Y.  389,  33 
N.  E.  475;  Paltrovitch  v.  Phaenim  Ins.  Co. 
143  N.  Y.  73,  25  L.  R.  A.  198,  37  N.  E.  039 ; 
Sergent  v.  Liverpool  d  L,  d  G,  Ins.  Co.  155 
N.  Y.  349,  365,  49  N.  E.  935. 

While  it  may  be  that,  if  the  question  of 
the  plaintiff's  reasonable  diligence  was  be- 
fore us  to  determine  as  a  question  of  fact,  we 
might  reach  a  conclusion  adverse  to  that  of 
the  referee,  still,  under  the  proof  and  pecu- 
liar circumstances  of  this  case,  and  in  view 
of  the  authorities  to  which  we  have  referred, 
we  are  of  the  opinion  that  this  court  cannot 
hold,  as  a  matter  of  law,  that  the  service 
of  the  notice  of  loss  was  not  within  a  reason- 
able time,  or  that  the  referee  was  not  justi- 
fied in  finding  that  the  defendant  received 
sufficient  notice  of  the  plaintiff's  loss  under 
the  condition  of  its  policy.  We  have  ex- 
amined the  various  authorities  cited  by  the 
learned  counsel  for  the  appellant,  but  think 
none  is  in  conflict  with  the  conclusion 
reached,  as  those  cases  arose  under  circum- 
stances which  render  them  clearly  distin- 
guishable from  the  case  at  bar.  We  have 
reached  the  conclusion  that  this  judgment 
should  be  affirmed  with  less  reluctance  than 
we  otherwise  would,  as  it  is  evident  from  the 
proof  that  the  defendant  was  sufficiently  ap- 
prised of  the  fire  on  the  same  day  it  oc- 
curred to  afford  it  an  opportunity  to  make 
any  investigation  or  adopt  any  means  it 
deemed  necessary  for  the  protection  of  its 
interests. 

The  judgment  should  he  affirmed,  with 
costs. 

Parlier,  Ch.  J.,  and  Bartlett,  O'Biiea, 
and  Haiffhtf  JJ.,  concur.   * 


J.,  dissenting! 
The  policy  in  question  required  the  in- 
sured to  give  "immediate  notice"  of  any  loss 
to  the  insurers,  and  prohibited  any  suit  for 
recovery  until  after  full  compliance  with 
this  condition.  We  have  recently  deter- 
mined that  those  interested  in  such  a  policy 
must  make  reasonable  efforts  to  observe  this 
requirement,  and  to  remove  obstacles  in  the 
way  of  performance.  Matthews  y,  Amerioan 
Cent,  Ins.  Co,  154  N.  Y.  449,  39  L.  R.  A.  433, 
48  N.  E.  751.  As  the  plaintiff  was  only  an 
assignee  under  a  general  assignment  for  Uie 
benefit  of  creditors,  and  had  never  read  the 
policy,  the  referee  was  justified  in  finding 
that  he  had  no  knowledge  of  this  condition 
when  the  fire  oceurr^.  Since  he  did 
not  obtain  actual  possession  of  the  policy 
for  a  long  time  after  the  fire,  owing 
to  peculiar  circumstances  not  affected  by 
want  of  diligence  .on  his  part,  as  the 
referee  found,  he  was  not  responsible, 
simply  on  that  account,  for  not  sooner 
learning  the  contents  of  the  policy  and 
complying  therewith.  He  was,  however, 
althouffh  merely  an  assignee,  bound  by  the 
rule  of  due  diligence,  for  he  stood  in  the 
shoes  of  his  assignor.  It  was  his  duty  to 
make  reasonable  efforts  to  ascertain  and  per- 
form what  the  policy  required  on  the  part 
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of  the  insured,  for  it  will  be  presumed  that, 
as  a  business  wan  of  ordinary  intelligence, 
be  wad  somewhat  familiar  with  such  a  com- 
mon conti-act,  and  knew  that  there  were  con- 
ditions to  be  observed  by  the  insured  in  case 
a  fire  occurred.  Because  he  failed  to  obtain 
the  manual  possession  of  the  policy,  he  was 
not  relieved  of  all  effort  to  leai-n  its  contents 
in  some  other  practicable  way.  The  author- 
ities require  one  in  his  situation  to  act  with 
reasonable  diligence,  and,  if  he'  does  so,  the 
condition  as  to  immediate  notice  of  the  loss 
is  not  broken,  even  if  there  is  a  long  delay. 
Bennett  v.  Lycoming  County  Mut,  Ina,  Co, 
67  N.  Y.  274,  277 ;  Wheeler  v.  Connecticut 
Mut.  L.  Ins,  Co.  82  N.  Y.  543,  37  Am.  Rep. 
594;  Griffey  v.  New  York  Cent.  Ins.  Co.  100 
N.  Y.  417,  421,  63  Am.  Rep.  202,  3  N.  E. 
309;  McNally  v.  Phoenix  Ins,  Co.  137  N.  Y. 
389,  401,  33  N.  £.  475.  Nonperformance  of 
the  condition,  however,  when  unexcused,  is 
an  absolute  defense  to  an  action  on  the  pol- 
icy. Quinlan  v.  Providence  Washington  Ins. 
Co.  133  N.  Y.  366,  362,  31  N.  B.  31.  The 
burden  of  proof  was  upon  the  plaintiff  to 
show  either  that  the  condition  waa  substan- 
tially fulfilled,  or  that  the  delay  was  rea- 
sonable, and  hence  excusable,  under  all  the 
circumstances.  According  to  his  own  testi- 
mony, I  do  not  think  he  used  due  diligence 
to  ascertain  the  contents  of  the  policy  and 
fulfil  its  conditions.  At  the  date  of  the  as- 
signment he  had  for  nine  years  been  in  the 
employ  of  the  assignor,  and  after  the  assign- 
ment the  assignor  was  employed  by  him. 
He  knew  of  the  existence  of  the  policies,  al- 
though, owing  to  the  confusion  caused  by  the 
fire,  he  did  not  find  them  for  about  fifty  days. 
Before  the  fire  he  had  the  policy  in  suit, 
with  many  others,  transferred  to  him,  as  as- 
signee, by  Barb<nir  A  Durbrow,  the  firm  of 
brokers  who  procured  the  insurance.  He 
knew  that  they  had  been  the  brokers  of  the 
assignor  for  a^bout  seven  years  prior  to  the 
assignment.  He  knew  where  t^eir  office 
was,  not  far  from  his  own,  and  had  kept  an 
account  of  the  moneys  paid  them  for  insur- 
ance, although  there  was  no  record  of  the 
policies  on  the  books  of  the  assignor.  Dis- 
regarding the  evidence  of  these  brokers  and 
their  clerk,  who,  as  witnesses  for  the  defend- 
ant, gave  strong  evidence  in  its  favor  only, 
and  confining  the  narration  of  the  facts  to 
those  stated  by  the  plaintiff  himself,  it  ap- 
pears that  on  the  day  of  the  fire  he  called  at 
the  office  of  the  brokers,  and  said  to  Mr. 
Brunner,  their  clerk :  "  'I  have  come  to  see 
Rbout  the  insurance  you  effected  for  me,  or 
the  transfers  of  insurance  from  Thoesen  [the 
assignor],  which  he  had.'  He  said,  *Well,  you 
have  to  see  Mr.  Barbour.'  'Is  he  iuT'  'He  is 
not  in.'  That  is  the  last  I  saw  of  either  Mr. 
Brunner  or  Mr.  Barbour."  On  his  cross-ex- 
amination he  testified:  "After  the  first  of 
January,  1894  [the  fire  occurred  December 
16,  1893],  I  may  have  gone  again  to  Barbour 
&  Durbrow's  office.  I  did  not  go  there  and 
ask  for  a  list  of  the  insurance  companies. 
.  .  .  I  got  from  Barbour  A  Durbrow  no 
list  of  insurance.  I  got  from  no  one  else  a 
list  of  insurance.  At  ihe  time  of  the  fire  I 
had  no  list  of  the  insurance  in  my  posses- 
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sion."  When  examined  shortly  after  the  fire 
by  the  fire  marshal,  and  asked  whether  a  list 
of  the  policies  could  not  be  obtained  from  the 
brokers,  he  said,  "Very  likely."  TTiis  is  sub- 
stantially all  the  evidence  given  by  the  plain- 
tiff upon  the  subject,  except  that  he  sent  the 
assignor,  who  had  died  before  the  trial,  to 
the  brokers'  office  on  the  third  or  fourth  day 
after  the  fire;  but  it  did  not  appear  for  what 
purpose,  or  what  transpired.  He  did  not 
testify  or  show  that  he  was  unable  for  any 
reason  to  get  a  list  of  the  insurance  compa- 
nies or  that  any  effort  was  made  to  that  end, 
except  as  stated. 

At  ttie  close  of  the^  evidence  the  defendant 
moved  to  dismiss  the  complaint  upon  the 
ground,  among  others,  that  the  plaintiff 
"had  the  means  of  acquiring  all  the  informa- 
tion necessary  to  enable  him  to  comply  with 
the  terms  of  the  contract  of  insurance  re- 
quiring him  to  give  to  the  defendant  immedi- 
ate notice  of  the  loss  as  ther.ein  provided." 
The  referee  did  not  separately  state  the  facts 
found  by  him,  but  decided  "the  issues  in  this 
action  in  favor  of  the  plaintiff,"  and  direct- 
ed judgment  accordingly  for  the  amount 
of  the  policy.  Upon  appeal,  the  judgment 
was  affirmed,  but  by  a  divided  vote. 

An  insurance  contract,  in  case  of  doubt  as 
to  its  meaning,  should  be  construed  most 
favorably  to  the  insured  and  against  the  in- 
surer, who  is  responsible  for  the  doubt. 
This  is  especially  true  after  a  fire  has  oc- 
curred, and  the  liability  of  the  company  has, 
to  a  certain  extent,  become  fixed  thereby. 
The  insurer,  however,  cannot  by  construction 
foe  deprived  of  all  benefit  from  a  plain  provi- 
sion of  its  contract.  Some  effect  must  be 
given  to  the  clause  requiring  immediate  no- 
tice, which  cannot  be  construed  out  of  the 
policy  altogether.  Notice  given  fifty- three 
days  after  the  fire  is  not  "immediate."  Still 
the  delay  may  be  excused  by  the  insured. 
The  main  question  in  this  case  is  whether  the 
plaintiff  has  met  the  burden  of  excusing  his 
delay  by  sufficient  evidence  of  diligence. 
In  my  opinion,  he  did  not  meet  the  require- 
ments of  the  law,  by  showing  that  he  made 
a  reasonable  effort  to  secure  the  information 
necessary  to  enable  him  to  perform  the  con- 
tract. He  knew  where  he  could  get  a  list  of 
the  policies,  and  this  would  have  enabled 
him  to  call  on  the  company  and  ask  what 
there  was  for  him  to  do,  or  get  a  copy  of  the 
policy.  If  the  company  refused,  he  could 
safely  rest  on  the  refusal.  ,He  did  call  on 
his  brokers,  but  they  were  not  in.  He  says 
he  may  have  called  again,  but  he  fails  to 
state  what  he  did.  According  to  his  own 
statement,  he  never  asked  either  of  them  for 
any  information.  He  did  speak  to  their 
clerk,  and  was  told  that  he  would  have  to  see 
one  of  the  firm,  who  was  not  in.  Thereupon 
he  left,  and,  as  he  states,  that  was  the  last 
ho  saw  of  broker  or  clerk.  As  was  said 
in  the  dissenting  opinion  below:  "Thus,  the 
plaintiff  admits  his  own  deliberate  negli- 
gence. Why  did  he  not  return  and  see  Bar- 
bour? He  is  silent  upon  that  point.  Why 
did  he  not  ask  Thoesen  T  Again  he  is  silent 
In  fact,  he  seems  to  have  studiously  avoided 
making  either  inquiry  or  search.''    Reason- 


1899. 


BOLOMOH  T.   CONTIKRNTAL  FiBB  Lto.   Ga 


687 


able  effort  did  not  reouire  a  long  journey  or 
great  expense  or  much  time,  ^e  effort  of 
an  hour  would  doubtless  have  sufficed.  All 
be  had  to  do  was  to  ask  his  broker  for  the  in- 
formation, and,  if  he  refused  to  give  it,  per- 
haps that  would  have  been  enough  to  make  a 
question  of  fact  for  the  referee.  But  he  did 
nothing,  or  substantially  nothing.  The  ob- 
stacles in  the  Matthews  Case,  154  N.  Y.  449, 
39  L.  R.  A.  443,  48  N.  E.  751,  were  more  se- 
rious, and  th«  diligence  used  greater,  yet  we 
held  that  the  insured  was  not  entitled  to  re- 
cover, because  he  did  not  comply  with  the 
condition,  or  make  reasonable  efforts  to  do 
BO.  Instead  of  doing  his  best,  the  plaintiff 
did  virtually  nothing;  and  his  default,  as  I 
view  it,  stands  whmly  without  excuse.  I 
think  there  was  no  question  of  fact  for  the 
referee  in  this  regard,  and  that  it  was  his 
duty  to  grant  the  motion  of  the  defendant 
and  dismiss  the  complaint.  Upon  the  evi- 
dence as  now  presented,  the  plaintiff  was  not 
entitled  to  recover.  While  all  the  canities 
are  apparently  with  the  plaintiff,  and  the  po- 
sition of  the  defendant  seems  harsh,  I  re- 
spect its  legal  rights,  and  vote  for  a  reversal. 

Gray,  J.«  concurs. 


SKANEATELES     WATERWORKS    COM- 
PANY, Appt., 

V. 

Village  of  SKANEATELES   et  aZ.,  Respts. 

(161  N.  T.  154.) 

1.  The  poiRrer  of  the  leslalAtvre  to  av- 
thorlae  a  miiiilclpallty  to  acQalre  uud 
maintain    an    Independent    system    of 

waterworks,  as  well  as  to  grant  a  franchise 
for  such  baslnesa  to  another  private  com- 
pany. Is  reserved  on  the  granting  of  a  fran- 
chise which  Is  not  made  exclusive. 

2.  An  aneonatitvtlonal  impairment  of 
the  franchise  of  an  existlnir  fvater 
company,  though  It  is  not  an  exclusive  one. 
Is  made  by  Laws  1894,  chap.  204,"  which  pixh 
vide  that  a  village  establishing  Its  own  system 
of  waterworks  may  impose  rates  for  fire  pro- 
tection on  all  real  property  abutting  on  the 
mains  or  within  200  feet  of  the  hydranta  or 
on  such  real  property  so  abutting  or  within 
■uch  distance  as  the  boards  may  deem  bene- 
ficial, upon  which  real  property  the  water  Is 
not  used  by  the  owners  or  occupants  for  do- 
mestic or  manufacturing  pufposes,  since  this 
statute  would  authorise  the  taxation  of  the 
company's  property  to  pay  for  ompetlng  mu- 
nicipal waterworks,  and  also  authorlKe  such 
a  discrimination  against  the  company's  pa- 
trons as  would  absolutely  destroy  Its  busi- 
ness. 

8.  An  elimination  of  the  nnconstltn- 
tional  provisions  of  Laws  1894,  chap.  284 
(amending  the  act  of  1876),  which  provide  in 
effect  for  taxing  the  property  of  a  private 
water  company  to  pay  for  competing  munici- 
pal waterworks  and  also  for  a  discriminating 
tax  against  the  patrons  of  the  private  com- 


pany, by  which  its  business  would  be  des- 
troyed,  will  leave  In  force  the  original  act  of 
1875,  which  provides  for  the  acquisition  by 
a  village  of  Its  own  waterworks. 

(Bartlett,  J.,  diaacnta,) 

(December  6,  1800.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a  judg- 
ment entered  in  the  office  of  the  clerk  in 
Onondaffa  (Dounty  upon  the  report  of  a  ref- 
eree in  favor  of  defendants  in  a  suit  brought 
to  enjoin  defendants  from  constructing  and 
operating  an  independent  system  of  water- 
works in  the  defendant  village.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  A.  Hawley,  with  Mr. 
George  Barrow,  for  appellant: 

In  such  grants,  the  grantee  takes  by  im- 
plication, at  least,  (a)  everything  essential 
to  the  enjoyment  of  its  franchise,  (b)  the 
contract  on  the  part  of  the  grantor  that  it 
will  do  nothing  repugnant  to  its  grant,  (c) 
and,  in  addition,  all  Uie  constitutional  guar- 
anties—  (1)  that  the  obligations  of  its  con- 
tract shall  not  be  impaired,  (2)  that  it  shall 
not  be  deprived  of  any  of  its  property  with- 
out just  compensation,  (3)  that  it  shall  not 
be  deprived  of  any  of  its  property  without 
due  process  of  law,  (4)  that  it  shall  not  be 
denied  the  equal  protection  of  the  laws,  and 
(5)  that  its  property  lawfully  acquired  shall 
not  be  destroyed  indirectly  by  the  operation 
of  any  statute,  or  by  any  procedure  under 
any  statute. 

The  village  under  the  delegated  authority 
of  the  legislature  having  granted  to  the  pri- 
vate company  its  particular  franchise,  the  act 
of  the  legislature  conferring  power  there- 
after upon  the  village  to  render  itself  the 
precise  service  to  render  which  it  had  agreed 
with  the  company  was  an  act  of  the  legisla- 
ture impairing  the  obligation  of  a  contract, 
violative  of  the  Federal  Cikinstitution  in  that 
respect. 

White  V.  MeadvilU,  177  Pa.  643,  34  L.  R. 
A.  567,  35  Atl.  6^5 ;  Metzger  v.  Beaver  Falls, 
178  Pa.  1,  35  Atl.  1134. 

The  act  is  unconstitutional  and  void  in 
that  it  authorized  the  taking  of  private  prop- 
erty for  a  public  use  without  compensation. 

The  rights  conferred  by  the  franchise  upon 
the  private  company  were  (1)  the  right  to 
acquire  and  hold  both  real  and  personal, 
property,  (2)  the  right  to  aupply  the  village 
with  water,  (3)  the  right  to  supply  the  in- 
habitants of  the  village  with  water.  These 
rights  constitute  property. 

Story  V.  New  York  Elev.  R.  Co,  90  N.  Y, 
122,  43  Am.  Rep.  146 ;  Lahr  v.  Metropolitan 
Elev.  R.  Co.  104  N.  Y.  268,  10  N.  E.  528 ; 
Lewis,  Em.  Dom.  §§  54  et  seq.;  People  ex  reL 
Griffin  v.  Brooklyn,  4  N.  Y.  419,  55  Am.  Dec. 
266. 

The  act  is  unconstitutional  and  void  in 
that  it  violates  that  provision  of  the  Con- 


Non. — ^A  novel  question  of  the  impairment 
of  the  franchise  of  a  water  company,  though  It 
Is  not  exclusive.  Is  decided  In  the  above  case. 

For  prior  decisions  on  the  rights  of  water 
companies  under  franchises,  as  asalnst  inter- 
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ference  by  municipalities,  see  Re  Brooklyn  (N. 
Y.)  26  L.  R.  A.  270,  and  Thrift  v.  Elizabeth 
City  (N.  C.)  44  L.  R.  A.  427;  also  North 
Springs  Water  Co.  v.  Tacoma  (Wash.)  posi,  — -. 


«88 


New  Yobk  Court  of  Apf£ai& 


Dec, 


■titution  which  declares  that  no  person  shall 
be  deprived  of  his  property  without  due  proc- 
ess of  law. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
Pumpelly  ▼.  Oreen  Bay  d  M.  Canal  Co.  13 
Wall.  166,  20  L.  ed.  667 ;  Wynehamer  v.  Peo- 
ple, 13  N.  Y.  378;  People  ex  reL  Manhattan 
Sav.  Inst,  T.  Otis,  90  N.  Y.  48;  Davidson  y. 
New  Orleans,  96  U.  S.  97,  24  L.  ed.  616. 

Any  express  reservation  by  the  legislature 
of  power  to  take  away  or  destroy  property 
lawfully  acquired  or  created  would  neces- 
sarily violate  the  fundamental  law,  and  it  is 
•equally  clear  that  any  legislation  which  au- 
thorizes such  a  result  to  be  accomplished 
indirectly  would  be  equally  ineffectual  and 
void. 

People  V.  O'Brien,  111  N.  Y.  1,  2  L.  R.  A. 
255,  18  N.  E.  692. 

The  law  of  1875  is  also  violative  of  article 
14  of  the  Federal  Constitution,  which  pro- 
vides that  "no  state  shall  deny  to  any  per- 
son within*  its  jurisdiction  the  equal  protec- 
tion of  the  laws." 

This  provision  relates  as  well  to  corpora- 
tions as  to  natural  persons. 

Minneapolis  d  8t,  L.  R.  Co,  v.  Beoktoith, 
129  U.  S.  26,  32  L.  ed.  585,  9  Sup.  Ct.  Rep. 
207 ;  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
^94,  33  L.  ed.  1025,  10  Sup.  Ct.  Rep.  593. 

It  is  a  denial  of  the  equal  protection  of  the 
laws  to  discriminate  in  legislation  between 
different  corporations  and  natural  persons 
engaged  in  the  same  business. 

Louisville  d  N.  R.  Co.  v.  Railroad  Com- 
mission,  19  Fed.  Rep.  679 ;  San  Mateo  County 
y.  Southern  P.  R.  Co.  13  Fed.  Rep.  733. 

The  intention  of  the  legislature  to  confer 
upon  villages  the  power  to  provide  for  them- 
«elves  by  two  metnods  at  one  time  is  not  to 
be  found  in  the  act,  so  that  the  legislature  in- 
tended  to  confer  upon  a  village  but  one 
method  of  performing  its  public  duty;  and 
in  this  case,  having  supplied  itself  through 
the  medium  of  the  private  company,  its  pow- 
«r  was  exhausted. 

HotDard's  Appeal,  162  Pa.  374,  29  Atl.  641 ; 
White  V.  MeadvUle,  177  Pa.  643,  34  L.  R.  A. 
1^67 ;  Metzger  v.  Beaver  Falls,  178  Pa.  1,  35 
Atl.  1134. 

Messrs.  Williain  Q.  Traoj  and  Martiii 
T.  Dilloiit  for  respondents: 

The  village  is  not  estopped  from  establish- 
ing a  water  system  of  its  own  by  the  fran- 
chise granted  to  the  plaintiff. 

Public  grants  are  to  be  construed  against 
the  grantee. 

The  party  accepting  the  franchise  takes 
nothing  by  implication  against  the  power 
making  the  grant,  or  against  other  corpora- 
tions or  individuals;  the  only  contract  on 
the  part  of  the  grantor  is  that  it  will  not  do 
any  act,  or  refrain  from  doing  any  act,  other 
than  to  allow  the  exercise  of  the  franchise. 

Syracuse  Water  Co.  v.  Syracuse,  116  N.  Y. 
167,  5  L.  R.  A.  546,  22  N.  E.  381 ;  New  Or- 
leans Oaslight  Co.  v.  Louisiana  Light  d  H. 
P.  d  Mfg.  Co.  115  U.  S.  650,  29  L.  ed.  616,  6 
Sup.  Ct.  Rep.  252;  Re  Brooklyn,  143  N.  Y. 
596.  26  L.  R.  A.  270,  38  N.  E.  983 ;  Warsaw 
Waterworks  Co.  v.  Warsaw,  16  A  pp.  Div. 
46  L.  R.  A. 


502,  44  )7.  Y.  Supp.  876;  Louisville  Gas.  Co. 
V.  Citizens'  Gaslight  Co.  115  U.  S.  683,  29  L. 
ed.  510,  6  Sup.  Ct.  Rep.  265;  Fort  Plain 
Bridge  Co.  v.  Smith,  30  N.  Y.  44;  Colb^ 
University  v.  Canandaigua,  69  Fed.  Rep. 
671;  Auburn  d  C.  PI.  Road  Co.  v.  Douglass, 

9  N.  Y.  444. 

If  the  franchise  in  this  case  contains  a 
contract  on  the  part  of  the  village  to  take 
water  for  its  own  use  in  perpetuity  from  the 
plaintiff,  and  not  to  build  works  of  its  own, 
it  is  void  because  the  village  had  no  author- 
ity to  enter  into  any  such  agreement. 

1  Dill.  Mun.  Corp.  4th  ed.  §§  692-696; 
State  ea  rel.  Atty.  Oen.  v.  Cincinnati  Oaslight 
d  Coke  Co.  18  Ohio  St  262;  Indianapolis  v. 
Indianapolis  Oculight  d  Coke  Co.  66  Ind. 
396;  Norwich  Oaslight  Co.  v.  Norwich  City 
Gas  Co.  25  Conn.  19;  Syracuse  Water  Co.  v. 
Syracuse,  116  N.  Y.  167,  6  L.  R.  A.  546,  22 
N.  E.  381;  New  York  v.  Second  Ave.  R.  Co. 
32  N.  Y.  261. 

The  assessment  against  the  property  of  the 
plaintiff,  auUiorized  by  chapter  181,  Laws 
1875,  is  an  exercise  of  the  power  of  taxation 
vested  in  the  state  government.  Private 
property  may  be  taken  for  public  use  by 
taxation,  and  the  taxpayer  receives,  or  is 
supposed  to  receive,  just  compensation  in 
the  benefits  conferred  by  ffovemment,  and  in 
the  proper  application  of  the  tax. 

The  remedy  against  unwise  or  unjust 
modes  of  taxation  is  to  be  sought  from  the 
legislative  department  of  the  government, 
and  not  from  the  judiciary. 

People  ew  rel.  Griffin  v.  Brooklyn,  4  N.  Y. 
419,  55  Am.  Dec  266;  People  v.  Home  Ins. 
Co,  92  N.  Y.  347 ;  People  ex  rel.  Panama  R. 
Co.  V.  New  York  Tax  Conirs.  104  N.  Y.  260, 

10  N.  E.  437;  Re  Van  Antwerp,  56  N.  Y. 
265;  People  ex  rel.  Orowell  v.  Lawrence,  41 
N.  Y.  140;  Howell  v.  Buffalo,  37  N.  Y.  270; 
Brewster  v.  Syracuse,  19  N.  Y.  118. 

Parker,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  a  domestic  corporation  or- 
ganized pursuant  to  the  provisions  of  chap- 
ter 737  of  the  Laws  of  1873,  and  the  acta 
amendatory  thereof  and  supplementary  there- 
to, brought  this  action  for  tne  purpose  of  ob- 
taining a  permanent  injunction  against  the 
village  of  Skaneateles,  its  president  trustees, 
and  water  commissioners  (whom,  for  con- 
venience, we  shall  refer  to  in  the  course  of 
this  opinion  as  the  village),  restraining 
them  from  constructing  and  operating  in 
the  village  of  Skaneateles  an  independent 
system  of  waterworks,  for  the  purpose  of 
supplying  it  and  its  inhabitants  with  water. 
Such  steps  were  taken  on  or  about  th«  5th 
day  of  April,  1887,  by  the  village  of  Skane- 
ateles, as,  in  conjunction  with  the  acts  of  the 
plaintiff,  operated  to  vest  in  the  latter  a 
franchise  to  maintain  and  operate  within  its 
corporate  limits  a  system  of  waterworks  for 
furnishing  to  the  village  and  its  inhabitants 
pure  and  wholesome  water  upon  certain 
terms  and  conditions,  which,  in  effect,  were 
that  the  company  should  have  its  works  in 
general  operation  by  the  1st  day  of  Decern- 
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ber,  1889 ;  that  it  should  not  charge  or  collect 
at  any  time  a  ereater  sum  than  $40  per 
•JiwMwi  for  each  hydrant;  that  at  such  rate 
it  should  furnish  all  the  hydrants  required 
by  the  Tillage,  and  should  not  sell  or  trans- 
fer to  nonresidents  of  Skaneateles  the  rights 
acquired  by  the  granting  of  the  franchise. 
The  works  were  not  completed  within  the 
time  provided  for,  but  before  the  expiration 
of  such  period  the  trustees  of  the  village  of 
Skaneateles  passed  a  resolution  extending 
the  time  for  the  completion  of  the  works  un- 
til December  I,  1890,  and  declared  that 
thereby  the  franchise  theretofore  granted  to 
the  plaintiff  was  renewed.  Within  the 
period  of  time  designated  by  the  latter  reso- 
lution the  works  were  completed^  and  the 
plaintiff  commenced  to  supply  the  village 
and  its  inhabitants  with  water,  and  so  con- 
tinued under  its  contract  for  a  period  of 
about  five  years,  at  which  time  the  contract 
with  the  village  expired,  and  was  not  re- 
newed. Whether  the  record  discloses  the 
real  reason  for  the  refusal  of  the  village  to 
renew  the  contract  is  open  to  doubt,  but  the 
evidence  indicates  that  the  plaintiff,  having 
found  that  it  had  lost  money,  foolishly  asked 
for  $10  more  per  bydrant  than  it  was  entitled 
to  charge  under  the  terms  of  the  gi'ant  by 
which  the  franchise  was  created.  This  was 
the  first  mistake,  but  not  the  only  one,  in 
the  chapter  of  errors  which  led  to  the  ap- 
pointment of  a  board  of  water  commission- 
ers, in  pursuance  of  chapter  181  of  the  Laws 
of  1875,  who  thereupon  took  the  necessary 
steps  to  have  a  special  election  held  for  the 
purpose  of  voting  upon  the  proposition  to 
construct  an  independent  system  of  water- 
works for  the  village.  The  vote  was  largely 
in  favor  of  an  independent  svstem,  and  the 
water  commissioners  proceeded  at  once  to 
secure  such  a  system.  The  situation  pre- 
sented to  the  water  commissioners  is  de- 
scribed in  the  findings  of  the  learned  referee 
as  follows:  "The  system  of  waterworks  so 
constructed  and  completed  as  aforesaid  by 
plaintiff  was,  and  at  all  times  since  has  been, 
and  now  is,  a  complete  and  adequate  system. 
8aid  corporation  has  laid  pipes  in  substan- 
tially every  street  of  said  village.  No  con- 
plaint  has  been  made  that  the  water  fur- 
nished by  said  plaintiff  has  not  been  pure 
and  wholesome,  or  that  the  suiBciency  there- 
of has  not  been  adequate,  or  that  the  pressure 
thereof  has  not  been  adequate  for  fire  pro- 
tection and  all  other  purposes."  They  fur- 
ther say  that  the  source  from  which  the 
plaintiff  obtained  its  water,  namely,  Skane- 
ateles lake,  was  the  only  source  from  which 
water  could  be  obtkined  for  supplying  and 
furnishing  the  village  and  its  inhabitants 
with  pure  and  wholesome  water.  Neces- 
sarily, therefore,  it  was  apparent  that  the 
public  health  could  not  be  aavantaged  by  an 
additional  system  of  waterworks,  and  that 
there  were  no  public  interests  requiring  it; 
and,  as  the  statute  under  which  the  village 
was  proceeding  to  acquire  a  system  of  water- 
works of  its  own  permitted  the  acquisition 
of  the  plaintiff's  waterworks,  rights,  and 
frandiises  by  condemnation  proceedings,  it 
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would  seem  to  the  average  mind  that  com- 
mon fairness,  if  not  common  honesty,  should 
have  dictated  that  course.  It  is  true  that 
the  village  offered  to  pay  to  the  plaintiff 
$24,000  for  its  property,  a  property  mort- 
gaged for  $50,000,  but  the  plaintiff  declined 
to  taKe  that  sum,  and  instead  requested  the 
defendant  to  take  its  property  by  condemna- 
tion proceedings,  as  the  statute  authorized. 
So  anxious  was  the  plaintiff  to  have  that 
course  taken  that  it  even  offered  to  pay  ail 
the  expenses  of  such  a  proceeding,  except 
the  defendant's  counsel  fees ;  but  the  village 
would  not  avail  itself  of  the  permission  of 
the  statute,  or  of  the  invitation  of  the  plain- 
tiff, and,  for  an  excuse  for  such  an  uncon- 
scionable performance,  says  that  it  might 
have  been  compelled  by  a  proceeding  in  court 
to  pay  to  the  plaintiff  something  more  than 
the  actual  cost  of  duplicating  its  works.  In 
other  words,  it  feared  that  the  court  might 
hold  that  the  franchise  had  some  value,  and 
that  the  money  lost  during  the  years  ^  re- 
quired to  educate  the  people  up  to  the  de- 
sirability of  taking  water  should  be  com- 
pensated for. 

It  is  the  experience  of  all  attempts  to  in- 
troduce water  into  villages  and  small  cities 
that  the  number  of  individual  patrons  at  the 
outset  is  very  small,  because  their  houses  are 
i^ot  piped,  and  they  are  without  batiitubt 
and  other  appliances  which  go  with  the  use 
of  water  supplied  under  pressure.  The 
houses  erected  after  the  construction  of 
waterworks  are,  of  course,  made  resuiy  for 
connection  with  the  pipes  of  the  company, 
but  the  old  houses  are  brought  in  very  slowly. 
Many  never  come  in,  while  a  small  preeent- 
age  of  the  others  are  brought  in  each  year, 
as  the  owners  find  themselves  able  to  enjoy 
the  luxury  afforded  by  the  water  system,  or 
as  they  may  be  persuaded  that  the  necessary 
expense  ought  to  be  incurred  for  reasons  of 
health  or  comfort.  This  means,  in  almost 
all  cases,  losses  for  the  first  few  years,  un- 
til a  sufficient  number  of  people  have  be- 
come patrons  to  put  the  plant  on  a  paying 
basis.  The  theory  of  the  defendant  seems  to 
be  that  the  proper  way  to  treat  such  a  cor- 
poration as  the  plaintiff,  promoted  in  this 
instance,  as  it  appears,  by  defendant's  citi- 
zens, is  to  let  it  go  on  and  build  water- 
works, losing  money  each  year  while  it  edu- 
cates the  people  up  to  tiie  point  of  usins  the 
water,  until  years  have  passed  away,  and  the 
plant  has  at  last  come  to  a  paying  basis,,  and 
then  duplicate  its  plant,  and  take  over  a  pay- 
ing business,  for  the  simple  cost  of  the  con- 
struction of  new  works,  and  it  claims  the 
permission  of  the  legislature  to  take  that 
very  course.  On  the  other  hand,  the  appel- 
lant urges  that  the  statute  authorizing  vil- 
lages to  supply  themselves  with  water,  and 
permitting  tiie  acquisition  of  the  works  of 
any  private  corporations  that  may  be  supply- 
ing such  municipalities  with  watef,  also 
makes  it  the  duty  of  the  water  commission- 
ers to  acquire  the  property  of  the  existing 
corporation  or  corporations.  But,  after  a 
very  careful  examination  of  the  statute,  it 
seems  to  us  very  clear  that  this  is  not  so.  . 
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It  !•  probab1<»  that  the  legislature  mistak- 
enly assumed  that  such  authorities  would 
not  act  unjustly  or  oppressively,  but  would 
recognize  the  property  rights  of  others.  Be 
that  as  it  may,  the  right  to  determine 
whether  the  property  of  an  existing  water- 
works corporation  should  be  taken  or  not  is 
clearly  submitted  to  the  determination  of 
the  local  authorities.  The  refusal  of  the  de- 
fendant, therefore,  to  acquire  the  plaintiflT^a 
property  by  proceedings  in  intnium  does  not 
tend  to  support  the  plaintiff's  claim  for'  an 
injunction.  The  defendant  has  done  pre- 
cisely what  the  statute  authorizes,  and  ail 
that  remains  for  the  court  to  determine  is 
whether  the  act  was  within  the  legislatiye 
power,  or  void,  because  in  contravention  of 
the  organic  law. 

Our  first  inquiry  naturally  is  as  to  the  na- 
ture of  the  rights  acquired  by  the  plaintiff 
under  and  by  virtue  of  the  franchise  granted 
to  it.  The  answer  is  readily  to  be  found  in 
the  decisions  of  this  court  in  Syracuse  Water 
Co,  V.  Hyracuse,  116  N.  Y.  167,  6  L.  R.  A. 
546,  22  N.  E.  381,  and  in  Re  Brooklyn,  143 
N.  y.  590,  20  L.  R.  A.  270,  38  N.  E.  983,  In- 
deed, the  principle  was  settled  in  the  Charles 
River  Bridge  Case,  1 1  Pet.  548,  0  L.  ed.  824, 
where  it  appeared  that  the  legislature  of 
Massachusetts,  after  passing  an  act  incor- 
porating the  plaintiff  for  a  term  of  yeart, 
with  power  to  erect  a  bridge  and  collect  the 
tolls,  etc.,  subsequently  incorporated  the  de- 
fendant, with  power  to  erect  another  bridge 
very  near  the  first.  Tlie  act  provided  that, 
after  the  expense  of  the  construction  of  the 
first  bridge  had  been  reimbursed  to  its  pro- 
moters, it  should  be  surrendered  to  the  state, 
and  become  a  free  bridge.  It  was  insisted 
that  the  act  incorporating  the  defendant  im- 
paired the  obligation  of  the  contract  between 
the  state  and  the  plaintiff,  and  was  therefore 
in  violation  of  S  10  of  article  1  of  the  Con- 
stitution of  the  United  States,  providing 
that  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts.  While  the  court 
was  divided  upon  the  question  whether  there 
could  be  implied  from  the  contract  on  tlte 
part  of  the  state  an  agreement  not  to  author- 
ize, contiguous  to  that  of  the  Charles  river 
bridge,  another  bridge,  which  would  ulti- 
mately become  free,  and  thereupon  render 
the  plaintiff's  bridge  of  little  or  no  value,  the 
majority  of  the  court  agreed  that  the  con- 
tract between  the  state  and  the  plaintiff  was 
not  exclunive.  and  that  an  agreement  not  to 
authorize  the  erection  of  another  bridge 
could  not  be  implied  by  reason  of  the  settled 
rules  of  construction  of  statutes  adopted  un- 
der the  Rvstom  of  jurisprudence  which  we 
have  derived  from  the  English  law,  viz.,  that 
public  giuntA  are  to  be  construed  strictly, 
so  as  to  prevent  rights  from  being  taken 
from  the  public,  or  given  to  a  corporation, 
beyond  thone  which  the  words  of  the  grant, 
by  the\r  ordinary  construction,  convey.  The 
doctrine  of  that  case  has  been  accepted  by 
this  court,  and  frequently  applied,  as  in 
Auburn  d  C.  I'L  Road  Co.  v.  Douglass,  9  N. 
Y.  444;  Chenango  Bridge  Co,  v.  Binqhamion 
Bridge  Co.  21  N.  Y.  87 ;  Power  v.  Athens,  99 
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N.  Y.  592,  2  N.  E.  609;  Syracuse  Water  Co. 
V.  Syracuse,  116  N.  Y.  107,  5  L.  R.  A.  bA% 
22  N.  E.  381,  and  Re  Brooklyn,  143  N.  Y. 
596,  26  L.  R,  A.  270,  38  N.  E.  983. 

In  the  Syracuse  Case,  the  plaintiff  was  in- 
corporated by  chapter  224  of  the  Laws  of 
1849,  for  the  purpose  of  furnishing  water  to 
the  city  and  its  inhabitants,  and  this  it  did 
from  the  time  of  its  creation  down  to  about 
the  time  of  the  commencement  of  the  action, 
which  was  brought  for   the   purpose  of   re- 
straining the  defendant,  the  city  of  Syracuse, 
from  granting  to  the   Central    City   Water 
Company    the    right    to    place    pipes    and 
other  constructions  in  the  city  of  Syracuse 
with  the  view  to  supply  it  and  its  inhabit- 
ants   with    water.      The   plaintiff^s   charter 
provided  that  it  should,  when  requested,  fur- 
nish water  to  the  common  council  of  the  city 
for  the  extinguishment  of   fires   and   other 
purposes,  on  terms  to  be   agreed    upon   be- 
tween  them,  and,  in  case  they  should   not 
agree,  a  provision  was  made  for  a  determina- 
tion of  the  disagreement  by  commissioners 
to  be  appointed  by  the  supreme  court.     The 
charter  also  provided   that  any   time  after 
the  expiration  of  the  twenty  years  the  com- 
mon council  should  have  the  right  to  assume 
all  the  property  rights,   powers,   and   fran- 
chises of  the  company,  on  paying  to  it  an 
amount  to  be  ascertained  by  a  method  pre- 
scribed.    For  nearly  forty  years   the   Syra^ 
cuse  Water  Company  continued  to  furnish 
water  for  the  city  and  its  inhabitants,  and 
then,  in  pursuance  of  chapter  85  of  the  Laws 
of  1880,  the  Central   City  Water  Company 
was  incorporated,  and  in  its  articles  of  in- 
corporation the  object  of  its  creation  was  de- 
clared to  be  to  supply  the  city  of  Syracuse 
and  adjacent  villages  with  pure  and  whole- 
some water  for  domestic  use,  for  fire  protec- 
tion, and  other  public  purposes.    The  com- 
mon council  of  the  city  thereupon  adopted  a 
resolution    authorizing    such    company    to 
construct  and  operate  waterworks  in  the  city 
of  Syracuse  for  the  purpose  of  supplying  it 
and  its  inhabitants  with  water.     It  was  con- 
tended by  the  Syracuse  Water  Company  in 
this  court  that  the  provision  in  the  grant  re* 
quiring  the  company,  on  request,  to  furnish 
water  to  the  municipality,  was,  in  legal  ef- 
fect, requiring  the  company  to  furnish,  and 
the  city  to  take,  water  for  fire  and  other  pub- 
lic purposes;  but  it  was  decided  otherwise. 
The  grant  to  the  water  company  was  held  to 
give  to  it  the  privilege  of  supplying  all  the 
water  that  the  city  or  its  inhabitants  might 
wish  to  take,  but  not  with  the  right  to  sup- 
ply them  all  the  water  that  they  might  care 
to  use. 

The  doctrine  of  that  case  was  adopted  and 
approved  in  Re  Brooklyn,  143  N.  Y.  506,  26 
L.  R.  A.  270,  38  N.  E.  083,  which  waa  a  spe- 
cial proceeding  instituted  for  the  purpose  of 
acquiring  the  property  and  franchises  of  the 
Long  Island  Water-Supply  Company.  The 
commissioners  of  appraisal  refused  to  bold 
that  such  company  had  an  exclusive  right  to 
furnish  water  to  the  territory  supplied  by  It 
This  position  was  sustained  in  this  court,  on 
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the  {ground  ILat  the  franchise  granted  was 
not  exclusiye. 

Under  the  settled  law  of  this  state,  there- 
fore, the  franchise  that  the  plaintiff  here  ac- 
quired was  not  exclusive,  and  did  not  pre- 
.vcnt  the  village  from  proceeding  under  the 
act  of  1873,  and  the  acts  amendatory  there- 
of, to  grant  a  franchise  to  another  corpora- 
tion to  construct  waterworks  in  the  village, 
and  at  the  same  time  contract  with  it  to 
take  such  water  as  the  village  should  need 
for  fire  protection  and  other  public  purposes. 
Indeed,  the  appellant  concedes  this  to  be  so, 
but  at  the  same  time  insists  that  the  at- 
tempt of  the  village  to  perform  such  service 
for  itself  presents  a  very  different  question; 
for  while  the  effect  of  granting  a  franchise 
to  another  corporation  might  be  to  impair, 
and  possibly  ultimately  to  destroy,  the  val- 
ue of  its  plant,  the  construction  and  oper- 
ation of  waterworks  by  the  village,  it  is  ar- 
gued, necessarily  has  that  effect,  because  it 
takes  away  the  power  of  the  company  to  sup- 
ply, the  village,  the  latter  having  placed  it- 
self beyond  the  necessity  of  being  thus  sup- 
plied; and,  the  village  having  also  under- 
biken  the  business  of  supplying  its  inhabit- 
ants, the  power  of  the  company  to  supply 
them  is  at  least  impaired,  and  hence  it  is 
urged  that  the  obligation  of  its  contract  is 
impaired,  within  the  meaning  of  the  Fi^deral 
Constitution. 

All  franchises  come  from  the  state,  al- 
though the  legislature  may,  and  often  does^ 
delegate  to  municipal  authorities  the  right 
to  take  final  action  in  the  procedure  result- 
ing in  the  creation  of  a  franchise.  Okee  v. 
northern  Union  Gas  Co.  158  N.  Y.  510,  513, 
53  N.  £.  602.  The  effect  of  such  action,  if 
within  the  legislative  permission,  is  to  allow 
the  grantee  to  carry  on  the  business  author- 
ized by  the  franchise.  All  rights  not  ex- 
pressly granted  by  it  are,  as  we  have  seen, 
reserved.  The  rights  thus  reserved  include 
in  part  the  granting  of  a  franchise  to  an- 
other corporation  to  carry  on  the  same  busi- 
ness in  the  same  territory.  The  power  to 
grant  the  additional  franchise,  as  well  as  the 
first  one,  the  municipality  acquires  from  the 
legislature,  which  has  the  power  to  deter- 
mine whether  the  rights  reserved  upon  the 
grant  of  the  first  franchise  shall  be  exercised 
by  a  private  corporation  or  by  the  municipal 
corporation.  It  may  well  be  that  competi- 
tion by  the  municipality  more  seriously  af- 
fects the  earning  capacity  of  the  private  cor- 
poration than  would  the  competition  of  an- 
other private  corporation;  but  the  test  of 
legislative  power  in  such  case  is  not  whether 
the  agency  selected  to  construct  and  operate 
competing  "waterworks  is  effective  or  other- 
wise, but  whether  the  statute  providing  for 
the  agency  also  contains  provisions  assisting 
it  to  impair  or  destroy  the  property  of  the 
private  corporation  by  other  means  than 
competition. 

We  are  thus  brought  to  an  examination  of 
the  statutes^  and  our  first  inquiry  will  be 
whether  they  merely  threaten  parties  in  the 
plaintiff's  situation  with  the  consequences  of 
local   municipal   competition,  or   constitute 
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an  invasion  of  their  grants.  The  former,  as 
wo  have  seen,  is  permissible.  But  the  latter 
may  not  be  done;  for  the  doctrine  has  been 
settled  since  the  Dartmouth  College  Case,  4 
Wheat.  518,  4  L.  ed.  620,  that  a  grant  of  cor- 
porate powers  by  the  sovereign  to  an  asso- 
ciation of  individuals  for  public  use  consti- 
tutes a  contract,  within  the  meaning  of  the 
Federal  Ck)nstitution  prohibiting  a  state  leg- 
islature from  passing  laws  impairing  its  ob- 
ligations. In  the  recent  case  of  Pear  sail  v. 
Great  Northern  72.  Co,  161  U.  S.  046,  40  L, 
ed.  838,  16  Sup.  Ct.  Rep.  705,  the  court,  aft- 
er a  brief  review  of  the  Dartmouth  College 
Case,  said:  "Subsequent  cases  have  settled 
the  law  that,  wherever  property  rights  have 
been  acquired  by  virtue  of  a  corporate  char- 
ter, such  1  ighU,  so  far  as  they  are  necessary 
to  the  full  and  complete  enjoyment  of  the 
main  object  of  the  grant,  are  contracts,  and 
beyond  the  reach  of  destructive  legislation." 
Intermediate  the  cases  cited  there  are  many 
cases  in  the  Supreme  Court  of  the  United 
States  in  which  the  doctrine  referred  to  has 
been  either  asserted  or  made  the  basis  for  the 
decision,  as  in  New  Orleans  Gaslight  Co.  v. 
Louisiana  Lifjht  de  H,  P,  d  Mfg,  Co.  115  U. 
S.  650,  20  L.'  ed.  516,  6  Sup.  Ct.  Rep.  252; 
New  Orleans  Watencorks  Co.  v.  Rivers,  115 
U.  S.  674,  20  L.  ed.  525,  6  Sup.  Ct.  Rep.  273 ; 
Louisville  Gas  Co.  v.  Citizens'  Gaslight  Co. 
115  U.  S.  683,  20  L.  ed.  510,  6  Sun.  Ct.  Rep. 
265.  These  were  cases  where  tne  granU 
were  of  an  exclusive  right  to  supply  gas  or 
water  to  a  municipality.  That  court  has 
token  frequent  occasion  to  assert  the  invio- 
lability of  corporate  charters  in  cases  re- 
specting the  power  of  taxation,  and,  in  a 
series  of  decisions  extending  over  many 
years,  has  held  that  a  clause  in  the  contract 
imposing  certain  toxes  in  lieu  of  other  taxes, 
or  all  taxes  to  which  the  stockholders  would 
be  subject,  is  impaired  by  legislation  raising 
the  rate  of  taxation  or  imposing  taxes  other 
than  those  specified  in  the  charter.  Neif 
Jersey  v.  Wilson,  7  Cranch,  164,  3  L.  ed. 
303 ;  Piqua  Branch  of  State  Bank  v.  Knoop, 
16  How.  360,  14  L.  ed.  077;  Dodge  v.  Wool 
sey,  18  How.  331,  15  L.  ed.  401;  McGee  y 
Maihis,  4  Wall.  143,  18  L.  ed.  314;  Farring- 
ton  V.  Tennesset,  05  U.  S.  670,  24  L.  ed.  558 ; 
St.  Anna's  Asylum  v.  New  Orleans,  105  U.  S. 
362,  26  L.  ed.  1 1 28. 

In  People  V.  O'Brien,  111  N.  Y.  1,  2  L.  R. 
A.  255,  18  N.  E.  602,  the  court,  at  page  51, 
1 1 1  N.  Y.,  paqre  205,  2  L.  R.  A.,  and  pajre  704, 
18  N.  £.,  said:  "An  express  reservation  by 
the  legislature  of  power  to  take  away  or  de- 
stroy property  lawfully  acquired  or  croHted 
would  necessarily  violate  the  fundn mental 
law,  and  it  is  equally  clear  that  any  legisla- 
tion which  authon7.es  such  a  result  to  be  ac- 
complished indirectly  would  be  equally  inef- 
fectual and  void."  That  this  contract  is  pro- 
tected by  the  Constitution  from  destruction 
or  impairment  by  legislation  intended  to  ac- 
complish that  result,  either  directly  or  indi- 
rectly, is  estehlished  by  the  authorities  to 
which  reference  has  been  made. 

Whether  the  plaintiff's  contract  is  im- 
paired by  the  legislation  under  which  the  de* 
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fendant  has  established  its  waterworks  will 
now  be  considered. 

We  have  already  said  that  such  legislation 
was  not  in  excess  o.f  the  power  of  the  legis- 
lature, in  so  far  as  it  granted  to  the  villages 
of  the  state  the  right  to  construct  and  oper- 
ate waterworks,  notwithstanding  the  exist- 
ence in  such  villages  of  a  private  corporation 
engaged  in  the  same  business,  which  obtained 
its  franchise  under  the  act  of  1873.  But  the 
appellant  contends  that  chapter  181  of  the 
Laws  of  1875,  and  the  acts  amendatory 
thereof  and  supplemental  thereto,  under 
which  the  defendant  has  proceeded  to  con- 
struct waterworks  of  its  own,  authorize  the 
village,  as  its  competitor,  to  tax  the  plain- 
tiff company  in  the  event  that  the  net  water 
receipts  are  not  sufficient  to  pay  interest  and 
principal  as  they  become  due.  Thus  it  may 
be  compelled  to  contribute  towards  the  cost 
of  the  construction  and  maintenance  of  the 
waterworks  of  its  competitor,  and,  in  addi- 
tion, a  system  of  water  taxes  is  devised  by 
which  taxpayers  who  are  customers  of  the 
plaintiff  corporation  may  be  discriminated 
against,  and  thus  compelled,  through  self-in- 
terest, to  cease  taking  water  from  the  plain- 
tiff, and  take  that  of  the  defendant  instead. 
Section  16  of  the  act  provides:  ''In  case  the 
entire  annual  receipts  for  water  rents,  after 
deducting  as  in  the  preceding  section  pro- 
vided, shall,  in  any  year,  not  be  sufficient  to 
pay  the  interest  for  that  year  on  said  loans, 
or  in  case  in  any  year  when  any  of  the  prin- 
cipal of  the  loan  secured  by  said  bonds  falls 
due,  the  amount  of  said  receipts  for  water 
rents,  after  making  said  deduction,  together 
with  the  sum  in  the  said  sinking  fund,  shall 
not  be  sufficient  to  pay  said  principal, 
.  .  ."  shall  *'cause  such  deficiency  to  be 
assessed,  levied,  and  collected  from  the  taxa- 
ble property  of  said  village.  .  .  ."  By 
chapter  507  of  the  Laws  of  1889,  authority 
was  conferred  upon  the  boards  of  water  com- 
missioners, acting  under  chapter  181  of  the 
Laws  of  1875,  to  establish  a  scale  of  water 
rates  for  the  use  of  water,  also  rates  to  be 
assessed  upon  all  real  property  abutting  on 
the  streets  where  the  water  pipes  are  laid. 
This  section  was  amended  by  chapter  662  of 
the  Laws  of  1893,  so  as  to  authorize  boards 
of  water  commissioners  to  "establish  a  scale 
of  rates  for  the  use  of  water  and  also  rates 
for  fire  protection  to  be  assessed  on  all  real 
property  abutting  on  the  mains  or  within 
200  feet  of  the  hydrants,  the  owners  or  occu- 
pants of  which  do  not  use  the  water  for  do- 
mestic or  manufacturing  purposes."  By 
chapter  284  of  the  Laws  of  1894,  it  was  fur- 
ther amended  so  as  to  read  as  follows: 
"Boards  of  water  commissioners  .  .  . 
may  establish  a  scale  of  rates  for  the  use  of 
water  and  also  rates  for  fire  protection,  to 
be  assessed  on  all  real  property  abutting  on 
the  mains  or  within  200  feet  of  the  hydrants.. 
or  on  such  real  property  so  abutting,  or  with- 
in such  distance,  as  such  boards  may  deem 
beneficial,  upon  which  real  property  the  wa- 
ter is  not  used  by  the  owners  or  occupants 
thereof  for  domestic  or  manufacturing  pur- 
poses." It  is  difficult  to  conceive  of  a  more 
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ingenious  and  effective  device  to  deprive  the 
plaintiff  of  its  customers  than  the  provision 
of  the  statute  which  we  have  just  quoted. 
The  development  of  the  law  upon  that  sub- 
ject is  interesting,  but  we  shall  not  stop  to 
discuss  it,  as  the  provisions  we  have  quoted 
seem  to  make  their  own  comment. 

The  provision  of  the  act  of  1894  had  be- 
come incorporated  into  the  act  of  1875  be- 
fore this  defendant  organized  and  proceeded 
in  the  construction  of  its  waterworks  under 
the  latter  act.  By  it  we  perceive  the  water 
commissioners  are  authorized  to  "establish 
a  scale  of  rates  for  the  use  of  water,  and  al- 
so rates  foi  fire  protection,  to  be  assessed 
upon  all  real  property  abutting  on  the  mains 
or  within  200  feet  of  the  hydrants;"  or  the 
commissioners  may  ignore  such  limitations 
altogether,  and  create  others,  which  may,  if 
they  so  determine,  coincide  with  the  corpo- 
rate limits;  and,  further,  they  may  confine 
the  assessment  to  real  property  upon  which 
the  water  is  not  used  by  the  owners  or  occu- 
pants thereof  for  domestic  or  manufacturing 
purposes;  for  the  statute  provides,  as  an  al- 
ternative or  a  substitute  for  an  assessment 
on  all  real  property  abutting  on  the  mains 
or  within  200  feet  of  the  hydrants,  that  an 
assessment  may  be  made  "on  such  real  prop- 
erty so  abutting  or  within  such  distance  as 
sudi  boards  may  deem  beneficial,  upon  whidi 
real  property  the  water  is  not  used  by  the 
owners  or  occupants  thereof  for  domestic  or 
manufacturing  purposes."  Who  can  doubt 
that  a  board  ox  water  commissioners  that 
would  refuse  to  take  such  a  plant  as  the 
plaintiff's  by  proceedings  in  invitum,  and 
thereby  necessarily  at  itA  fair  valuation, 
would  not  hesitate  to  make  use  of  the  discre- 
tion so  broadly  conferred,  in  order  to  secure 
all  of  the  patrons  of  the  private  company,  or 
that  they  would  find  it  at  all  difficult  to  de- 
termine that  it  would  be  "beneficial"  to  as- 
sess a  large  part  of  the  cost  of  fire  protec- 
tion upon  the  inhabitants  who  had  opposed 
their  plan  as  destructive  of  property  and 
wasteful,  and  had  continued  to  take  water 
from  the  private  corporation  as  a  matter  of 
principle?  And,  again,  who  can  doubt  that 
the  villagers  would  expect  to  be  discriminated 
against  should  they  refuse  the  request  of 
canvassers  to  become  customers  of  the  board 
of  water  commissioners?  An  attempt  to  ex- 
ercise the  authoritv  sought  to  be  conferred 
by  this  provision  of  the  statute  would  neces- 
sarily deprive  a  private  corporation  of  all 
its  customers,  ana,  as  a  result,  the  business 
of  such  corporation  would  be  absolutely  de- 
stroyed,— a  business  which  the  law  assured 
it  at  the  time  of  its  incorporation  should  not 
be  interfered  with  otherwise  than  by  compe- 
tition. 

If  the  provisions  of  the  statute  authoriz- 
ing the  taxation  of  the  plaintiff  for  the  pay- 
ment of  the  obligations  incurred  in  the  con- 
struction of  the  defendant's  waterworks  and 
the  provision  authorizing  a  discriminating 
tax  against  its  patrons  are  so  connected  with 
the  purpose  of  the  act  and  the  object  in  view 
that  it  cannot  be  said  that  they  do  not  con- 
stitute an  essential  part  of  the  scheme  of  the 
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act,  then  it  should  be  held  to  be  in  oontraven- 
tion  of  §  10  of  article  1  of  the  Federal  Con- 
stitution, and  void.  It  is,  however,  a  well- 
settled  principle  of  construction  that  where 
the  Toid  provisions  are  separable  from  those 
that  are  lawful,  and  those  that  remain  are 
capable  of  l>eing  executed,  the  valid  provi- 
sions will  not  he  condemned  because  of  the 
unconstitutionality  of  other  provisions  not 
absolutely  essential  to  the  main  purpose  of 
the  act.  ymc  York  d  L,  /.  Bridge  Co,  v. 
Smith,  148  N.  Y.  640,  654,  42  N.  E.  1088,  and 
cases  cited.  It  is  obvious  that  the  offending 
provisions  do  not  constitute  an  essential  fea- 
ture of  the  act  of  1875,  as  amended.  Indeed, 
the  discriminating  feature  of  the  act  of  1804 
did  not  become  incorporated  into  the  origi- 
na]  act  until  nearly  nineteen  years  after  its 
passage,  and  the  elimination  of  that  feature 
of  the  statute  will  in  no  wise  interfere  with 
the  just  and  proper  workinff  out  of  the  gener- 
al purposes  of  the  act,  which  is  to  enable  mu- 
nicipalities to  provide  for  an  independent  sys- 
tem of  waterworks,  to  be  owned  and  con- 
trolled by  the  municix>al  authorities.  Neither 
id  it  an  essential  part  of  tjie  scheme  that  the 
plaintiff's  property  should  be  taxed  to  pay 
for  the  construction  and  maintenance  of  the 
defendant's  waterworks.  Abundant  resour- 
ces are  provided  for  the  working  out  of  the 
plan  for  paying  for  the  property  and  the  cost 
of  its  operation,  without  assesshig  the  prop- 
erty of  the  plaintiff  for  such  purposes,  and 
we  are  of  the  opinion  that,  in  view  of  the 
public  interests  involved  (for  many  munici- 
palities have  constructed  independent  water- 
works under  this  statute),  the  rule  should 
be  invoked  which  authorizes  the  elimination 
of  the  provisions  of  a  statute  which,  if  al- 
lowed to  remain,  would  condemn  it,  where 
it  can  be  done  without  interference  with  the 
general  plan  and  scope  of  the  act. 

The  judgment   should  he  affirmed,   with 
costs. 

All  concur  except  Bartlett,  J.,  dissent- 
ing, and  Haiffht,  J.,  not  voting. 

Bartlett,  J.,  dissenting: 

In  this  action  the  plaintiff  sues  in  its  own 
right,  and  not  as  a  taxpayer  of  the  village. 
The  legal  questions  involved  are  of  great  gen- 
eral importance,  and  affect  a  very  large 
amount  of  invested  capital.  The  argument, 
ns  set  forth  in  the  able  briefs  of  counsel  on 
both  sides,  has  taken  a  wide  range,  but,  in  my 
opinion,  there  is  one  controlling  question 
that  is  decisive  of  this  case.  In  order  to  state 
this  question  intelligently,  a  reference  to  the 
legal  situation  is  important.  In  1873  the 
legislature  enacted  the  general  law  for  the 
formation  of  water  companies.  Laws  1873, 
chap.  737.  That  act  has  been  amended  from 
time  to  time,  particularly  Laws  1886,  chap. 
422.  The  policy  of  this  legislation  has  a 
most  important  bearing  on  Uie  question  un- 
der consideration.  While  the  statute  of 
1873  is  in  form  a  general  law  authorizing 
the  formation  of  water  companies  it  contains 
a  limitation  that  permits  the  organization 
of  a  corporation  thereunder  only  when  the 
local  authorities  of  the  village  interested 
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have  given  their  consent.  In  1876  (chap. 
181)  Uie  legislature  passed  a  law  authoriz- 
ing the  villages  of  the  state  to  furnish  themu- 
nicipalies  and  their  inhabitants  with  pure 
and  wholesome  water.  This  statute  pro- 
vides, in  detail,  how  a  village  may  organize 
and  conduct  a  corporation  and  water  system 
of  its  own.  it  further  provides  (§22)  that, 
if  it  shall  become  or  be  deemed  necessary  by 
the  board  of  water  commissioners,  they  may 
institute  condemnation  proceedings  to  ac- 
quire the  rights,  privileges,  grants,  and  prop- 
erties of  »ui  existing  corporation.  This  is 
optional  with  the  village  authorities  only, 
and  the  existing  company  has  no  power  to 
compel  the  water  commissioners  to  purchase 
or  condemn  its  rights  and  property.  In 
1887  the  trustees  of  the  village  of  Skanea- 
teles,  as  authoiized  by  the  act  of  1873  as 
amended,  granted  to  the  plaintiff  company 
the  consent  or  franchise  to  perfect  its  organ- 
ization and  supply  the  village  and  its  inhab- 
itants with  water.  In  1889  the  works  were 
completed,  and  the  plaintiff  entered  upon  the 
performance  of  its  corporate  duties.  In 
1896  proceedings  were  instituted  which  re- 
sulted in  the  village  of  Skaneateles  availing 
itself  of  the  provisions  of  the  act  of  1875 
(chap.  181),  and  it  is  now  conducting  a  cor- 
poration and  water  system  of  its  own.  The 
municipal  company  failed  to  avail  itself  of 
the  right  to  acquire  the  property  of  the  old 
company  under  condemnation  proceedings. 
In  this  case,  as  in  man}-  others,  the  old  com- 
pany has  ceased  to  pay  expenses,  and  it  is 
only  a  question  of  time  when  its  bonds  and 
stock  will  be  worthless.  Before  considering 
the  legal  position  of  the  village  under  the 
state  of  facts  disclosed  by  this  record,  it  may 
b*3  well  to  inquire  as  to  the  legitimate  risks 
assumed  by  the  incorporators  of  the  plain- 
tiff at  the  outset. 

I  am  of  the  opinion  that  the  plaintiff  did 
pot  acquire  an  exclusive  right,  under  the  act 
of  1873,  to  supply  water  to  the  village  of 
Skaneateles  and  its  inhabitants.  Re  Brook- 
lyn, 143  N.  Y.  506,  26  L.  R.  A.  270,  38  N.  E. 
983.  I  think  the  plaintiff  took  the  risk  of 
the  village  authorities,  at  any  future  time, 
granting  permission  to  private  parties  to 
form  another  water  company,  and  allowing 
it  to  furnish  water  to  the  municipality  for 
public  use  as  well  as  to  the  inhabitants.  If 
there  is  no  exclusive  right  in  the  plaintiff, 
and  if  the  \illage  is  free  to  permit  the  for- 
mation of  as  many  corporations  by  private 
parties  as  they  deem  proper,  we  have  a  situa- 
tion where  the  freest  competition  is  per- 
mitted, and  no  monopoly  exists.  All  who 
embark  in  business  ventures  are  bound  to 
consider  in  advance  that  their  investment 
of  capital  is  subject  to  the  peril  of  close,  and 
oftentimes  successful,  competition.  The 
vice  of  monopoly  is  that  it  escapes  competi- 
tion, to  the  detriment  of  the  consumer. 

We  come,  then,  to  the  controlling  question 
in  this  case:  Is  it  competent  for  the  legis- 
lature to  authorize  a  village  to  organize  a 
water  company  of  its  own,  to  furnish  water 
for  private  and  public  use,  when  its  trustees 
have  previously  granted  a  consent  or  fran- 
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chise  for  a  private  corporation  to  do  the 
Bdine  thing,  without  requiring  the  village, 
either  by  purchase  or  condemnation  proceed- 
ings, to  acquire  the  rights  and  property  of 
the  old  company?  I  am  of  opinion  that 
the  legislature  has  no  such  power,  and  the 
act  of  1875  is,  iu  that  respect,  unconstitu- 
tional as  depriving  the  plaintiff  of  property 
without  just  compensation  or  due  process  of 
law,  and  denying  to  it  the  equal  protection 
of  the  laws.  It  socms  very  clear  that  a  mu- 
nicipal corporation,  standing  in  the  position 
of  the  village  of  Skaneateles  in  this  record, 
cannot  engage  in  the  business  of  furnishing 
water  to  itself  and  its  inhabitants,  and  drive 
the  corporation  that  was  organized  by  its 
consent  to  do  the  same  business  into  bank- 
ruptcy. If  this  was  accomplished  by  fair 
and  legal  competition,  that  would  be  the  end 
of  the  matter,  as  no  valid  objection  could  be 
made.  The  foundation  of  the  argument  to 
the  contrury  is  that  the  municipality  does 
not  stand  on  an  equal  footing  with  the  old 
company,  and  invite  it  to  fair  and  open  com- 
petition. In  the  first  place,  it  controls  its 
own  patronageas  to  furnishing  water  for  pub- 
lic use,  which  is  a  considerable  source  of  reve- 
nue to  the  existing  company.  The  latter,  if 
competing  with  a  new  private  company  in 
this  regard,  would  have  an  equal  opportunity 
of  obtaining  the  contract  from  the  village, 
as  it  would  go  to  the  lowest  bidder,  but  not 
so  where  the  latter  organizes  »  company. 
Again,  the  village  has  the  power  to  impose  a 
tax  upon  the  property  of  the  existing  com- 
pany as  a  taxpayer  to  raise  a  fund  to  build 
thd  plant  of  the  municipal  corporation,  and 
to  make  good  from  time  to  time  any  deficit 
in  the  conduct  of  its  business.  Further- 
more, the  village  has  the  power  to  establish 
a  scale  of  rates  for  the  use  of  water,  and  also 
rates  for  fire  protection,  to  be  assessed  on 
all  real  property  abutting  on  the  mains  or 
within  200  feet  of  the  hydrants,  the  owners 
and  occupants  of  which  do  not  use  the  water 
for  domestic  or  manufacturing  purposes. 
Laws  1880,  chap.  507,  as  amended  by  Laws 
1893,  chap.  062.  Any  patrons  the  old  com- 
pany retains  will  be  driven  at  once  into  the 
municipal  company  by  this  tax.  This  as- 
sessment of  rates  for  fire  protection  was  prop- 
erly designed  to  compel  the  nonconsumer  to 
contribute  for  benefits  and  protection  en- 
joyed, but  it  will  incidentally  require  the  pa- 
trons of  the  old  company  to  associate  them- 
selves  with  its  municipal  successor. 

In  view  of  the  facts  as  stated,  it  is  obvious 
that  the  municipal  water  company  is  in  no  le- 
gal sense  the  ordinary  competitor  of  the  old 
company,  but  is  armed  with  powers  that  will 
inevitably  drive  the  latter  from  the  field, 
and  its  bondholders  and  stockholders  be  sub- 
jected to  a  total  loss  of  all  capital  invested. 
This  is  not  competition;  it  is  annihilation. 

As  before  stated,  this  litigation  affects  a 
very  large  amount  of  invested  capital,  aside 
from  the  case  at  bar,  and  the  question  is 
whether  a  court  of  equity  is  powerless  to 
prevent  ihe  utter  destruction  of  this  prop- 
erty, or  can  it  invoke  legal  principles  which 
will  do  justice  between  the  parties.  It 
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seqms  to  me  that  there  is  but  one  course  to 
be  pursued.  The  property  of  the  old  ooiji- 
pany  should  be  purchased  by  private  con- 
tract, or  condemned  under  the  statute,  before 
the  municipal  water  company  is  permitted 
to  begin  work  on  its  plant.  When  the  town 
of  New  Lots  w^as  annexed  to  the,  city  of 
Brooklyn,  the  latter  was  prohibited  from 
supplying  water  to  the  territory  included  in 
the  town  until  the  expiration  of  the  charter 
of  the  water  company,  or  until  tin*  city 
should  purchase  or  acquire  its  property. 
Laws  188G,  chap.  335,  §  4.  The  course  sug- 
gested is  the  only  one  that  can  even  approxi- 
mate justice  in  the  situation  now  presented. 
The  old  company,  with  a  large  bonded  in- 
debtedness that  has  been  increased  by  reason 
of  losses  incurred  during  the  early  years  of 
the  venture,  is  sure  to  sufTer  financially,  even 
after  a  fair  and  honest  condemnation  pro- 
ceeding. In  the  case  before  us  the  old  com- 
pany first  undertook  the  task  of  supplying  a 
country  village  with  water,  and  encounteied 
the  usual  experience  of  the  few  taking  it  and 
the  many  refusing  it.  The  general  popular 
appreciation  of  the  fact  that  a  water  com- 
pany offers  for  a  comparatively  small  sum 
of  money  an  abundant  supply  of  pure  and 
wholesome  water  for  domestic  and  sanitary 
purposes  is  k  matter  of  slow  growth  iu  a 
small  countiy  village  and  the  capitalists 
who  embark  in  the  enterprise  suffer  losses  at 
the  outset.  It  is  simple  and  obvious  justice 
that  the  municipal  corporation,  before  avail- 
ing itself  of  the  work  and  losses  of  the  pio- 
neer company,  should  acquire  its  property  by 
purchase  or  condemnation  proceedings.  To 
hold  that  one  of  the  powers  the  legislature 
has  placed  in  the  hands  of  the  village,  by 
which  the  plaintiff  has  been  partially  de- 
stroyed, is  unconstitutional,  avails  nothing 
when  others,  equally  potent,  are  allowed  to 
stand,  to  the  utter  destruction  of  the  old 
company.  There  is  nothing  in  precedent,  as 
I  read  the  cases,  to  prevent  a  court  of 
equity  from  granting  relief  in  that  large 
class  of  cases  of  which  this  is  one.  I  vot« 
for  reversal.  • 


HannAh  J.  HARDEN,  Respt,, 

V, 

Ella  M.  DORTHY  et  al.,  Appts, 

(160  N.  T.  30.) 

1.  Findings  that  m  plaintiff  salnff  to 
•et  aside  a  deed  and  mortgages  never  ex- 
ecuted or  acknowledged  the  deed,  but  that 
her  signature  and  that  of  the  notary  public 

NoTB. — A  question  of  peculiar  difficulty  it 
decided  In  the  above  case,  and  one  for  which 
no  exact  precedent  seems  to  have  been  made. 

As  to  the  liability  of  a  person  whose  signa- 
ture Is  forged  on  commercial  paper,  see  note  to 
Traders'  Nat  Bank  v.  Rogers  (Mass.)  36  L.  R. 
A.  530. 

For  estoppel  of  a  mortgragee  to  contest  the 
validity  of  an  entry  of  satisfaction  upon  the 
mortgage,  which  he  lets  the  mortgagor  take 
merely  for  Inspection,  but  for  which  a  copy  la 
fraudulently  substituted,  see  Luther  ▼.  Clay 
(Ga.)  89  L.  R.  A.  95. 
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to  the  acknowledgment  clause,  though  genu- 
ine, were  obtained  by  some  trick  or  artifice 
which  l8  unknown,  when  accompanied  by  a 
'  decision  In  her  favor  and  unanimously  af- 
firmed by  the  appellate  dlTialon,  without  any 
finding  that  the  plaintiff  was  negligent  or 
was  estopped  to  deny  the  yalidity  of  the  deed, 
or  that  the  holders  of  the  mortgages  were 
bona  fide  purchasers,  are  conclusive  In  the 
court  of  appeals  In  her  favor,  snd  preclude 
any  contention  that  she  wa^  negligent  or  es- 
topped, or  that  the  mOrtgf^ges  were  held  by 
bona  fide  purchasers. 

S.  No  estoppel  aflralnst  denying  the 
-validity  of  a  spnrloiis  deed  Is  created 
by  the  genuine  signature  of  the  apparent 
grantor,  which  was  obtained  by  some  device 
or  artifice,  and  who  did  not  execute  or  ac- 
knowledge the  deed, — at  least  In  favor  of  per- 
sons who  have  advanced  money  on  the  faith 
of  a  false  record,  but  without  having  seen  or 
acted  upon  the  genuine  signature. 

8.  The  record  of  m,  sparlovs  deed  never 
executed  or  aeknovrledffed  by  the  Ap- 
parent irrantor,  though  her  signature 
thereto  was  genuine,  but  was  obtained  by 
some  trick  or  artifice,  as  was  also  the  signa- 
ture of  a  notary  public  to  a  spurious  acknowl- 
edgment clause,  will  not  be  any  protection, 
as  against  the  owner  of  the  property  to  per- 
sons who  advance  money  In  reliance  on  the 
record,  since  the  recording  laws  apply  to 
genuine  instruments  only,  and  not  to  forged 
ones. 

{Qray  and  Bartlett,  J  J.,  dUaent.) 

(October  3,  1899.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a  judg- 
ment of  the  Monroe  County  Circuit  in  favor 
of  plaintiff  in  an  action  brought  to  set  aside 
A  deed  of  real  estate.    Affirmed, 

The  facts  are  stated  in  the  opinions. 

Measra,  Perkins  A  Hays  and  IXTilllam 
B.  Itee,  for  appellants: 

The  conclusions  of  law  of  the  trial  court 
were  erroneous.  If  the  plaintiff  was  in- 
duced to  sign  the  deed  by  some  fraud  of 
Dorthy,  on  whom  she  relied,  she,  and  not  the 
mortgageea,  must  suffer  the  consequences  of 
that  fraud. 

Cfiapman  y.  Roae,  56  N.  Y.  137,  15  Am. 
Rep.  401;  Simpson  v.  Del  Hoyo,  94  N.  Y. 
189 ;  Valentine  v.  Lunt,  115  N.  Y.  496,  22  N. 
K.  20i);  iiimaan  v.  Bank  of  Commerce,  43 
Hun,  156,  Affirmed  in  120  N.  Y.  623,  23  N.  £. 
1152;  2  Jones,  Real  Prop.  9  1316;  Page  v. 
Krekey,  137  N.  Y.  307,  21  L.  R.  A.  409,  33 
N.  E.  311;  Latorence  v.  Chuiranty  Invest.  Co. 
51  Kan.  222,  32  Pac.  816 ;  Oavagan  ▼.  Bryant, 
S3  111.  376;  Hunter  t.  Walters,  L.  R.  11  £q. 
292,  L.  R.  7  Oh.  75. 

The  burden  was  on  the  plaintiff  to  estab- 
lish freedom  from  negligence  in  signing  the 
deed. 

Fage  v.  Krekey,  137  N.  Y.  307,  21  L.  R. 
A.  409«  33  N.  £.  311. 

The  public  records  are  relied  on  by  pur- 
chasers as  the  full  and  authentic  source  of 
information  of  title.  Having  become  the 
prevailing  practice,  all  other  methods  of  in- 
vestigation have  been  dispensed  with  or  sub- 
ordinated to  it. 

Webb,  Record  of  Title,  S  4. 
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When  the  oertificate  of  acknowledgment  is 
attacked  as  a  forgery  or  fabrication,  it  is 
not  sufficient  that  the  officer  who  purports 
to  have  signed  it  does  not  remember  the 
transaction.  The  grantor  is  an  interested 
witness,  and  his  unsupported  testimony  is 
not  sufficient  to  overcome  the  certificate. 

Wright  v.  Bundy,  11  Ind.  398;  Tooker  v. 
Sloan,  30  N.  J.  £q.  394;  Albany  County  Sav. 
Bank  v.  McCarty,  149  N..Y.  71,  43  N.  E. 
427;  Heilhrun  v.  Hammond,  13  Hun,  474; 
Mutual  L.  Ins.  Co.  v.  Corey,  135  N.  Y.  320, 
31  N.  E.  1095. 

Acknowledgment  is  not  essential  to  the  var 
lidity  of  a  deed  as  against  the  grantor. 

S trough  v.  Wilder,  119  N.  Y.  530,  7  L.  R. 
A.  655,  23  N.  E,  1057 ;  Fryer  v.  Rockefeller, 
63  N.  Y.  268;  Jones,  Real  Prop.  §  109. 

Messrs.  John  Van  Voorhia  A  Sons  for 
appellant  Dorthy. 

Mr.  Theodore  Baoon,  with  Mr.  Henry 
Selden  Bacon,  for  respondent: 

The  two  mortgagees,  the  Savings  Bank 
and  Mr.  Barker,  are  in  no  position  to  benefit 
by  the  crime  of  their  mortgagors. 

No  estoppel  arises  against  the  person  ap- 
pearing to  nave  execut^  a  paper  which,  in 
fact,  he  did  not  execute,  merely  by  reason  of 
his  having  been  made  the  victim  of  a  fraud. 

Rapps  v.  Qottlieh,  142  N.  Y.  104,  36  N.  E. 
1052. 

Since  a  false  certificate  was,  in  some  way, 
procured  from  the  commissioner  of  deeds,  the 
paper  was  not  entitled  to  record,  and  the 
crime  of  procuring  the  false  certificate,  while 
it  served  to  p^rocure  for  it  actual  registra- 
tion, did  not  serve  to  make  the  record  valid, 
or  to  allow  anyone  in  the  world  to  rely  upon 
it 

Hoffman  v.  Security  Trust  Co.  unreported. 

Even  if  the  plaintiff  had  carelessly  signed 
the  paper,  so  as  to  estop  herself  from  denying 
the  instrument  as  against  any  third  person 
innocently  relying  upon  it;  even  if  she  had 
acknowledged  it  so  as  to  entitle  it  to  be  re- 
corded,— ^her  continued,  unvarying  possession 
of  the  premises,  which  was  absolutely  the 
same  possession  that  she  had  had  from  the 
time  her  house  was  built  in  1879,  was  notice 
to  all  the  world  of  whatever  would  have  been 
disclosed  by  inquiry  of  her. 

Fhelan  v.  Brady,  119  N.  Y.  587,  8  L.  R.  A. 
211,  23  N.  E.  1109;  Hoffman  v.  Security 
Trust  Co.  unreported;  Kirhy  v.  Tallmadge, 
160  U.  S.  379,  40  L.  ed.  463,  16  Sup.  Ct.  Rep. 
349;  Boyer  v.  Chandler,  160  III.  394,  32  L 
R.  A.  113,  43  N.  E.  803. 

Unless  the  three  acts  of  signing,  sealing, 
and  delivery  concurred,  there  was  no  execu- 
tion of  the  instrument;  it  never  was  a  deed. 

2  Bl.  Com.  304-307 ;  Doorley  y.  O^Qorman, 
6  App.  Div.  593,  39  N.  Y.  Supp.  768. 

Tnere  is  no  difficulty  in  distinguishinff  be- 
tween an  instrument  actually  executed  by 
the  person  who  purports  to  have  executed  it, 
but  whose  consent  to  it  has  been  procured  by 
fraudulent  representations,  and  an  instru- 
ment which  the  person  who  purports  to  have 
executed  it  never  did  execute,  whose  will 
never  consented  to  it,  and  whose  act  and 
deed,  therefore,  it  never  was.  In  the  first 
case,  the  instrument  is  voidable  only,  and 
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may  be  valid  until  avoid«d.    In  the  second 
ease,  the  instrument  is  void. 

Void  things  are  as  no  things. 

Bank  of  Havana  v.  Magee,  20  N.  Y.  366. 

0*Biieii9  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  this  action  invoked  the 
jurisdiction  of  a  court  of  equity  to  cancel 
certain   instruments   purporting   to  be  con* 
veyances  of  real  estate,  which  she  alleges  are 
fictitious  and  void.    It  appears  from  the  al- 
legations of  the  complaint  that  at  the  time 
of  the  transactions  stated  therein,  and  for 
many  years  prior  thereto,  the  plaintiff  was 
the  owner  and  in  possession  of  the  dwelling 
house  and  lot  where  she  resided  and  stiU  re- 
sides.   Hie    relief    demanded  is  that  three 
written  instruments  of  record  purporting  to 
affect  her  title  to  the  property  be  declared 
void  and  canceled.     It  is  charged  that  the 
three  instruments  were  fictitious  and  fraud- 
ulent.    They  were   described   as  purporting 
to  be  ( 1 )  a  deed  bearing  date,  and  purport- 
ing to  have  been  executed  and  acknowledged, 
on  the  31st  day  of  October,  1892,  and  record- 
ed December  12,  1892,  from  the  plaintiff  to 
her  daughter,  the  defendant  Ella  M.  Dorthy, 
the  wife  of  the  defendant  John  F.  Dortiiy; 
(2)  an  instrument  purporting  to  be  a  mort- 
gage, covering  this  house  and  lot,  made  by 
the  defendant  Ella  M.  Dorthy  and  her  hus- 
band  to   the  defendant  the  Monroe  County 
Savings  Bank,  for  $5,000,  bearing  date  May 
6,  1893,  and  recorded  May  8,  1893;    (3)  an 
instrument  purporting  to  be  another  or  sec- 
ond mortgage  on  the  same  premises,  made 
by  the  same  parties,  bearing  date  and  re- 
corded iSovember  19,  1894,  to  the  defendant 
Hiram  L.  Barker,  to  secure  the  payment  of 
$1,300.     It  is  alleged  that  on  the  2d  day  of 
April,  1895,  the  savings  bank  commenced  an 
action  to  foreclose  the  mortgage  first  men- 
tioned, in  which  action  a  notice  of  pendency 
was  filed.     It  does  not  appear  that  the  plain- 
tiff was  made  a  party  to  that  action.    The 
present    action    was    commenced    about    a 
month  after  that  by  the  bank,  and  the  plain- 
tiff avers  that  she  never  executed  or  deliv- 
ered the  paper  purporting  to  be  a  deed  to  her 
daughter;  that  she  never  acknowledged  it» 
and  never  saw  or  heard  of  it  until  a  few  days 
before  she  instituted  this  action.     It  is  fur- 
ther stated  that  she  never  knew  or  heard  of 
the  two  mortgages  above  described  until  the 
same  time,  and  that  the  three  instruments 
were  absolutely  and    wholly   fictitious    and 
fraudulent.     These  vital  allegations  concern- 
ing the  execution  of  the  deed  and  the  execu- 
tion of  the  two  mortgages  were  denied  by 
the  answers  of  the  several  defendants,    l^e 
issues  in  the  case,  important  as  they  certain- 
ly appear  to  be,  were  all  issues  of  fact,  and 
presented  nothing  but  questions  of  fact  for 
trial,     llie  decision  and  findings  of  the  trial 
court  were  in  favor  of  the  plaintiff,  and  the 
three  instruments  were  set  aside.     It  is  dis- 
tinctly found  that  the  plaintiff  never  execut- 
ed or  acknowledged  the  deed ;  that  she  never 
knew  of  its  existence  until  the  time  above 
stated;  that  it  was  never  delivered  to  her 
daughter;  and  that  the  latter  never  knew  of 
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its  existence  until  the  time  it  was  discovered 
upon  record  by  her  mother,  the  plaintiff,  just 
before   the   commencement  of   this    action. 
Moreover,  it  was  found  that  the  certificate 
of  acknowledgment  attached  to  the  instru- 
ment first  described  was  false,  and  that  the 
signature  of  the  notary,  though  genuine,  was 
obtained    in   some   way  not  appearing,  but 
without  any  acknowledgment  by  the  plaintiff 
to  the  officer  or  anyone  else.     These  nndings, 
having  been  unanimously  affiimed  at  the  ap- 
pellate division,  are  decisive  of  this  appeal. 
Even  if  they  were  not  so  well  sustained  by 
the  proofs  in  the  case  as  they  appear  to  be, 
the  result,  so  far  as  this  court  is  concerned, 
would  necessarily  be  the  same,  since  we  are 
not  permitted  to  question  them,  or  even  look 
into  the  evidence  upon  which  they  are  based. 
The  jurisdiction  of  this  court  is  limited  to 
Questions  of  law,  and  in  the  present  ease,  the 
findings  having  been  affirmed  in  the  court 
below  in  a  unanimous  decision,  we  must  as- 
sume that  they  are  sustained  by  evidence. 
Since  the  adoption  of  the  present  Constitu- 
tion, the  question  whether  a  finding  of  fact, 
or  a  verdict  upon  issues  of  fact,  is  sustained 
by  evidence,  though  in  its  very  nature  one  of 
law,  is  not  reviewable  here,  when  the  court 
below    has    decided    unanimously  that  the 
judgment  should  be  sustained.    This    one 
question  of  law  has,  therefore,  in  such  cases, 
been  withdrawn  from  the  cognizance  of  this 
court,  as  well  as  all  questions  of  fact.     We 
are  not  at  liberty  to  disturb  a  judgment  in 
such  a  case  by  giving  to  the  finaings  of  fact 
a   strained   or   unwarrantable  construction, 
any  more  than  we  are  to  set  them  aside  upon 
a  direct  review.     We  must  accept  the  find- 
ings as  they  are  in  their  fair  scope  and  mean- 
ing, without  adding  to  or  taking  anything 
from  them,  and,  applying  them  to  the  case, 
the  only  question  that  can  arise  is  whether 
they  support   the   legal    conclusions  drawn 
from  them  by  the  courts  below.    These  prop- 
ositions would  be  quite  sufficient  to  dispoee 
of  tills  case,  but   nevertheless    the    learned 
counsel  for  the  defendants  contend  that  upon 
these  findings  the  judgment  should  have  been 
in  their  favor.     It  is  quite  obvious  that  tiie 
argument  in  support  of  this  contention  not 
onTv  ignores  the  conclusive  character  of  the 
findings  as  made,  but  assumes  other  facta 
by  way  of  defense  not  found  or  even  alleged. 
The  decision  of  the  courts  below  was  in  favor 
of  the  plaintiff  generally,  and  hence  we  are 
bound  to  assume,  not  only  that  all  facts  al- 
leged by  tiie  plaintiff  are  sustained  by  evi- 
dence, but  that  all  facts  alleged  by  the  de- 
fendants by  way  of  defense,  not  found,  have 
been  rejected  or  expressly  negatived.    The 
Constitution  and  the  statute,  which  declare 
that  no  unanimous  decision  of  the  appellate 
division  that  there  is  evidence  supporting  or 
tending  to  sustain  findings  of  fact  shall  be 
reviewed  in  this  court,  apply,  not  only  to 
the  facts  affirmatively  stated  in  favor  of  the 
successful  party,  but  to  those  expressly  or 
impliedly  negatived  against  the  party  appeal- 
ing.    Szuchy  V.  Hillside  Coal  d  /.  Co.  150 
N.  Y.  219,  44  N.  E.  974;  Amherst  College  v. 
Ritch,  151  N.  Y.  282,  37  L.  R.  A.  305,  45  N. 
E.  876.     It  is  quite  important,  therefore,  in 
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view  of  the  contentioi)  in  behalf  of  the  de- 
fendants, to  state  with  more  particularity 
just  what  facts  have  been,  found  for  the 
plaintiff,  and  what  facts  relied  upon  by  the 
defendants  have  been. negatived. 

The  most  important  finding  for  the  plain- 
tiff is  the  fourth,  the  first  paragraph  of 
which  is  in  the  following  words:  ''Fourth. 
That  the  plaintiff  never  executed  or  acknowl- 
edged the  said  instrument,  and  never  kne^ 
of  Uie  existence  thereof,  until  some  time  in 
the  month  of  April,  1896,  when  a  rumor  came 
to  her  that  such  an  instrument  had  been 
made,  which  was  confirmed  by  an  examina- 
tion of  the  record  thereof,  in  the  said  Mon- 
roe county  clerk's  ofiSce,  made  by  her  on  or 
about  the  23d  day  of  May,  1895.  That,  al- 
though the  signature  affixed  to  said  instru- 
ment is  genuine,  the  plaintiff  signed  her 
name  to  the  paper  upon  which  said  instru- 
ment was  written  without  any  knowledge  or 
information  that  the  paper  was  a  deed  of  her 
said  premises,  or  that  it  was  an  instrument 
which  io  any  manner  affected  her  interest  in 
said  premises.  The  said  plaintiff  never  a4 
any  time  had  any  intention  of  selling,  con- 
veying, or  encumbering  her  said  premises, 
and  her  signature  to  said  paper  writing,  pur- 
porting to  be  a  deed  of  her  said  premises, 
was  procured  by  the  defendant  John  F. 
Dorthy  by  some  trick  or  artifice  perpetrated 
by  him  in  some  way  or  manner  which  does 
not  appear  and  is  unknown  to  the  plaintiff." 
The  finding  then  proceeds  to  state:  "That 
said  plaintiff  never  acknowledged  the  execu- 
tion of  said  instrument  in  any  manner,  and 
never  appeared  before  the  officer  whose  cer- 
tificate of  her  acknowledgment  is  affixed  to 
said  instrument  for  the  purpose  of  acknowl- 
edging the  execution  thereof.  That  the  sig- 
nature to  said  certificate  of  acknowledgment 
is  genuine,  but  the  same  was  in  some  manner 
obtoined  by  the  said  defendant  John  F. 
Dorthy,  in  what  way  does  not  appear,  but 
without  any  acknowledgment  by  the  plain- 
tiff to  the  said  officer,  and  without  her  au- 
thority given  in  any  manner  whatever.  That 
^fiid  instrument  was  never  delivered  to  the 
defendant  Ella  M.  Dorthy,  and  she  never  au- 
thorized anyone  to  receive  the  same  for  her, 
and  no  consideration  for  or  on  account  of 
fiaid  instrument  ever  passed  between  the 
plaintiff  and  the  said  defendant  Ella  M. 
Dorthy,  or  between  the  plaintiff  and  said  de- 
fendant John  F.  Dorthy.  The  said  defend- 
lint  Ella  M.  Dorthy  never  had  any  knowl- 
edge of  the  existence  of  the  said  pretendol 
deed  of  the  plaintiff  to  her." 

It  would  seem  to  be  a  difficult  problem 
which  the  learned  counsel  for  the  defendants 
have  assumed  to  elucidate,  since  it  is  noth- 
ing less  than  an  effort  to  show  that  their 
clients,  and  especially  the  bank,  have  become 
vested  with  an  interest  in  the  plaintiff's  real 
property  under  what  they  call  a  deed,  which, 
it  is  conclusively  settled,  the  plaintiff  never 
executed,  acknowledged,  or  delivered.  It 
must  be  admitted  that  to  sustain  such  a  posi- 
tion requires  both  courage  and  ingenuity, 
and,  accordingly,  they  have  with  commenda- 
ble industry  constructed  an  argun^nt  based 
upon  three  propositions  of  fact:  (1)  That, 
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'  although  the  plaintiff  never  intended  to  sign 
a  deed,  and  did  not  know  that  she  had,  her 
genuine  signature  appearing  on  the  paper 
having  been  procured  by  some  trick  or  arti- 
fice, yet  it  was  the  result  of  negligence  on 
her, part;  (2)  that  the  defendants  holding 
mortgages  are  bona  fide  purchasers,  witliout 
notice  or  knowledge  of  the  plaintiff's  rights ; 
(3)  thM  the  plaintiff  is  estopped  by  the 
spurious  deed,  and  the  false  record  of  the 
same  in  the  clerk's  office,  from  raising  any 
question  against  the  validity  of  the  two 
mortgages. 

The  counsel,  in  framing  the  argument, 
have  evidently  overlooked  or  ignored  a  very 
important  consideration,  and  that  is  that 
every  one  of  these  propositions  involved  mat- 
ters of  fact,  not  only  not  found,  but  negatived 
by  the  decision  at  tae  trial,  so  that  tne  very 
basis  of  the  whole  argument  is  swept  away. 
There  is  no  finding,  and  there  was  no  request 
to  find,  either  that  the  plaintiff  was  negli- 
gent in  placing  her  signature  upon  the  paper, 
or  that  the  defendants  holding  mortgages 
were  bona  fide  purchasers  without  notice  of 
the  plaintiff's  rights,  or  that  they  relied  upon 
or  were  misled  by  any  act  or  word  on  her 
part  On  the  contrary,  the  plaintiff  having 
had  judgment  in  her  favor  on  the  whole  case, 
it  has  been  found,  impliedly,  that  she  was  not 
negligent;  that  the  defendants  are  not  bona 
fide  holders  without  notice;  and  that  there 
was  no  act  or  word  on  h^r  part  upon  which 
the  defendants  relied,  and  hence  no  estoppel. 
These  findings  having  been  unanimously  af- 
firmed by  the  court  mIow,  it  is  very  difficult 
to  understand  how  there  can  be  any  question 
of  law  before  us  for  review.  It  was  never 
permissible  in  this  court  to  go  behind  the 
findings  into  the  evidence  for  some  fact  upon 
which  to  base  a  reversal,  and  to  do  it  now 
in  this  case,  after  a  unanimous  decision  be- 
low, is  simply  to  disregard  the  Constitution. 
If  we  can  go  into  the  evidence  in  such  a  case 
for  new  lacts  to  overthrow  or  neutralize 
those  found,  the  purpose  of  the  constitution- 
al provision  can  always  be  defeated  or  evad- 
ed. 

It  is  urged  that,  since  the  court  found 
that  the  signature  of  the  plaintiff  to  the  in- 
strument was  genuine,  she,  therefore,  signed 
a  deed  of  her  property,  and,  having  done 
that,  the  defendants,  having  advanced  money 
on  the  faith  of  the  false  record,  are  entitled 
to  be  protected  by  a  court  of  equity.  The 
fallacy  of  the  whole  argument  is  found  in  the 
assumption  that  the  genuine  signature  of  the 
plaintiff  was  made  to  a  deed,  whereas  the 
finding  is  that  she  never  executed,  acknowl- 
edged, delivered,  or  was  aware  of  the  exist- 
ence of  such  an  instrument;  that  she  never 
intended  to  execute  a  deed  or  any  other  in- 
strument affecting  her  title  to  the  property. 
These  findings  plainly  mean  that  she  never 
signed  a  deed,  since  if  she  did  she  must  have 
executed  it,  and  the  fact  that  her  signature 
is  genuine  is  entirely  consistent  with  the  pre- 
vious part  of  the  finding.  A  party  oannot 
make  a  deed  without  some  assent  of  the  will. 
It  must  be  a  conscious  act,  accompanied  by 
an  intention,  and  every  one  of  these  elements 
is  wanting  in  this  case  as  appears  from  the 
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finding.  Th€  genuine  signature  of  a  party 
may  be  procured  by  some  trick  or  device  to  a 
piece  of  blank  paper,  and  a  deed  or  other  in- 
tttrument  subsequently  written  over  it  with- 
out his  knowledge.  It  may  be  that  a  party 
could  procure  another  to  sign  a  paper  by 
means  of  hypnotic  suggestions  or  influences, 
but  a  signature  procured  under  such  circum- 
stances could  have  no  more  effect  Hhan  if 
made  by  the  hand  of  the  hypnotizer.  It  does 
not  follow  in  such  a  case  that  because  the 
signature  is  genuine  that  the  party  signed  a 
deed  or  other  contract.  It  is  simply  a  spu- 
rious paper,  and  of  no  more  effect  than  any 
other  forgery. 

But  the  argument  wholly  ignores  the  other 
part  of  the  finding,  that  the  instrument  was 
never  acknowledged  or  delivered,  and  that 
the  grantee  named  therein  was  not  herself 
aware  of  its  existence.  The  act  of  signing 
a  deed  is  only  one  step  in  the  process  of 
changing  the  title  to  real  property.  The  in- 
strument is  perfected  only  by  delivery,  and 
in  this  case  that  most  important  fact  is  nega- 
tived by  the  findings.  No  one  can  now  claim 
that  the  grantee  in  the  spurious  paper  ever 
received  any  title  whatever  under  it,  and,  of 
course,  she  could  not  convey  any  better  title 
through  the  mortgage  than  she  had  herself, 
unless  some  estoppel  was  established,  and 
none  was  found.  So  that,  even  if  the  court 
had  found  that  the  plaintiff  signed  the  deed 
of  her  house,  instead  of  finding,  as  it  did, 
that  she  did  not,  the  other  fact,  that  it  was 
never  delivered,  would  be  a  complete  answer 
to  the  argument  in  support  of  the  mort- 
gages, since  they  must  rest  entirely  upon  the 
deed. 

The  learned  counsel  has  cited  cases  in  this 
court,  and  in  other  jurisdictions,  which  he 
claims  sustain  his  contention.  Chapman  v. 
Ifoae,  6G  N.  Y.  137,  15  Am.  Rep.  401;  Simp- 
son V.  Del  Hoyo,  94  N.  Y.  189;  Valentine  v. 
Lunt,  115  N.  Y.  496,  22  N.  £.  209;  Simeon  v. 
Bank  of  Commerce,  43  Hun,  156,  Affirmed  in 
120  N.  Y.  023,  23  N.  E.  1152 ;  Page  v.  Krekey, 
137  N.  Y.  307,  33  N.  E.  311;  Lawrence  v. 
Guaranty  Invest.  Co,  51  Kan.  222,  32  Pac. 
816;  Oavagan  v.  Bryant,  83  111.  376;  Hunter 
v.  Walters,  L.  R.  11  Eq.  292,  L.  R.  7  Ch.  75; 
Briggs  v.  Jones,  L.  R.  10  Eq.  92;  Heyder  v. 
Excelsior  Bldg.  Loan  Asso.  No,  2,  42  N.  J. 
Eq.  403,  8  Atl.  310.  The  distinction  between 
these  cases  and  the  one  at  bar  is  so  broad  and 
so  plain  that  it  is  difficult  to  see  how  it  could 
be  supposed  that  they  had  any  application. 
In  all  of  them  it  will  be  seen  that  the  party 
sought  to  be  charged  consciously  and  volun- 
tarily executed  a  contract,  obligation,  or  con- 
veyance of  some  kind  or  character,  and  for 
some  purpose.  There  was  an  intention  to  ex- 
ecute, and  an  actual  execution  of,  the  instru- 
ment, in  every  case,  followed  by  an  actual  de- 
livery. There  was  the  assent  of  the  will  to 
the  use  of  the  paper  or  the  transfer,  as  the 
case  may  be,  though  that  assent  may  have 
been  induced  by  fraud,  mistake,  or  misplaced 
confidence.  In  such  cases,  when  the  obliga- 
tion is  put  in  circulation,  or  when  some  in- 
strument which  clothes  another  with  the  in- 
dicia of  title  to  property  is  used  by  him,  the 
equities  of  innocent  parties  must  be  consid- 
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I  ered.  But  these  principles  have  no  appUca- 
tion  to  this  case,  for  the  plain  reason  that, 
upon  the  findings,  the  plaintiff  never  intend- 
ed to  execute,  and  did  not  sign  or  deliver, 
any  obiigation,  contract,  or  conveyance  what- 
ever. There  is  absolutely  no  act  of  the  plain- 
tiff upon  which  any  right  or  equit}'  can  be 
based  in  favor  of  the  mortgagees.  It  is 
doubtless  true  that  a  fraudulent  grantee  of 
real  property  may  create  a  valid  encum- 
brance upon  it  in  favor  of  innocent  parties, 
since,  as  to  such  parties,  he  has  the  title  and 
has  been  clothed  with  power  to  deal  with  the 
property.  When  the  owner  of  land  executes 
and  delivers  to  another  a  deed  of  it,  the  title 
passes  to  the  grantee  named  therein,  al- 
though the  former  was  induced  by  fraud  to 
execute  and  deliver  the  instrument.  The  deed 
is  not  void,  but  voidable,  and,  until  set  aside, 
it  has  the  effect  of  transferring  the  title  to 
the  fraudulent  grantee,  and  the  latter,  being 
thus  clothed  with  aJl  the  evidences  of  good 
title,  may  encunil>er  the  property  to  a  party 
who  becomes  a  purchaser  In  good  faitli. 
But  in  this  case  i,t  would  be  preposterous  to 
assert  upon  the  facts  found  that  the  plain- 
tiff's daughter,  whose  name  appears  as 
grantee  in  the  spurious  deed,  ever  had  any 
title,  or  that  she  was  ever  clothed  by  anyone 
with  the  slightest  power  or  authority  to 
mortgage  tlie  property.  In  the  face  of  the 
findings  that  the  plaintiff  never  executed,  ac- 
knowledged, or  delivered  the  deed,  no  one  is 
willing  to  assert  that  she  ever  had  any  title 
to  convey.  That  the  cases  cited  have  not 
the  slightest  application  to  this  case  is  there- 
fore, to  my  mind,  a  proposition  too  plain  for 
argument. 

Nor  is  there  any  Inlbis  for  the  proposition 
that  the  plaintiff  is  estopped  from  assailing 
the  mortgages,  any  more  than  there  is  for 
Questioning  the  deed.  There  was  no  act  or 
declaration  on  the  part  of  the  plaintiff  to 
create  an  estoppel.  It  does  not  appear  that 
the  party  who  took  the  mortgages  ever  saw 
the  genuine  signature  of  the  plaintiff,  or 
acted  upon  it.  What  they  acted  upon  was  a 
false  and  fictitious  record,  which  the  plain- 
tiff had  no  hand  or  part  in  making.  That 
was  made  possible  only  by  the  genuine  signa- 
ture and  false  certificate  of  the  acknowledg- 
ing officer,  who,  though  innocent  of  any 
wrong,  had  been  imposed  upon,  as  the  offi- 
cers of  the  bank  were  subsequently.  It  is 
manifest  that  the  genuine  signature  of  the 
plaintiff  played  no  part  in  the  creation  of 
the  false  record  upon  the  faith  of  which  the 
defendants  loanea  their  money,  since  even 
the  notary  did  not  act  upon  it.  No  one  who 
had  anything  to  do  with  the  transaction 
seems  to  have  known  or  seen  the  signature, 
and  for  all  the  purposes  of  the  case,  in  view 
of  the  findings,  it  might  as  well  have  been 
simulated. 

The  rule  that,  where  one  of  two  innocent 
parties  must  suffer  from  a  wrong,  he  must 
bear  the  loss  whose  action  enabled  the  wrong 
to  be  done,  has  no  application  to  the  case. 
In  a  recent  case  in  this  court  it  was  shown 
that  this  rule,  at  best,  is  one  applicable  only 
in  peculiar  emergencies,  and  the  limitations 
upon    it    were   very  clearly  pointed  out  by 
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Judge  Finch.  Rapps  v.  Gottlieh,  142  K.  Y. 
164,  36  N.  E.  1052.  If  we  were  to  ask  wbat 
it  was  that  the  plaintiff  did  to  enable  the 
wrong  in  this  case  to  be  committed,  it  would 
be  difficult  for  the  learned  counsel  to  answer 
it.  The  only  answer  to  be  found  in  his  ar- 
gument is  that  she  signed  the  deed;  but  it 
has  been  shown,  I  think,  that  this  proposi- 
tion has  no  real  foundation,  in  fact  or  in 
law.  Moreover,  although  the  plaintiff's  sig- 
nature to  the  paper  is  genuine,  procured  by 
some  trick  or  artifice,  it  was  never  delivered 
or  acknowledged  by  the  plaintiff,  and  these 
two  acts  must  be  imputed  to  her  before  any- 
one can  say  that  she,  in  any  degree,  contrib- 
uted to  the  success  of  the  fraud.  There  was 
no  act  or  declaration  on  her  part  that  en- 
abled anyone  to  deceive  third  parties  by 
means  of  a  false  record.  That  record  was 
made  by  the  production  of  a  spurious  paper 
to  the  notary,  who  was,  in  some  way  and  by 
another  trick  or  artifice,  induced  to  attach 
his  official  signature  to  a  false  certificate. 

It  is  further  found  that  during  all  the 
time  covered  by  these  several  transactions 
the  plaintiff  was  in  possession  of  the  real 
property  in  question.  Her  name  appeared 
in  large  letters  on  the  front  door  and  on  the 
horse  block  in  front  of  it,  and,  while  the 
possession  of  the  plaintifT  may  have  been 
somewhat  obscured  by  the  presence  in  the 
house  with  her  of  the  son-in-law  and  his  wife, 
this  circumstance  cannot  change  the  legal  ef- 
fect of  possession  as  notice  of  her  rights  to 
all  the  world.  Phelan  v.  Brady y  110  N.  Y. 
687,  8  L.  R,  A.  211,  23  N.  E.  1109;  Holland 
V.  Brown,  140  N.  Y.  344,  35  N.  E.  677 ;  Kirby 
V.  Tallmadge,  160  U.  S.  379,  40  L.  ed.  463,  i6 
Sup.  Ct  Rep.  349. 

I  assume  that  no  one  will  claim  that  the 
plaintiit  changed  or  lost  the  possession  of 
her  house  when  she  took  in  her  daughter  and 
son-in-law  to  live  with  her.  In  the  case  of 
Mygatt  v.  Coe,  147  N.  Y.  456,  42  N.  E.  17,  we 
held  that  the  possession  of  &  married  woman 
of  her  house  was  not  affected  by  the  circum- 
stance that  her  husband  lived  with  her  and 
attended  to  the  property,  including  the  pay- 
ment of  taxes.  Assuming  that  case  to  be 
still  law,  it  is  difficult  to  perceive  how  the 
plaintiff's  possession  was  affected  by  the 
presence  in  the  house  with  her  of  her  daugh- 
ter and  her  daughter's  husband.  The  pos- 
session, in  fact  and  in  law,  was  still  in  the 
plaintiff,  and  that  possession  was  notice  to 
nil  the  world  of  her  rights.  If  the  parties 
who  made  loans  on  the  faith  of  a  false  rec- 
ord had  but  inquired  of  the  plaintiff,  all  the 
facts  would  have  been  revved.  They  ail 
resided  in  the  same  city,  and  all  that  was 
necessary  for  the  mortgagees  to  do  in  order 
to  defeat  the  fraud,  and  save  themflelves  from 
loss,  was  to  visit  the  premises,  and  take  note 
of  what  such  a  visit  would  disclose.  In 
omitting  such  a  plain  precaution,  the  parties 
who  proposed  to  loan  money  to  Dorthy  on 
the  faith  of  a  fictitious  paper  title  have  de- 
prived themselves  of  the  right  to  say  that  the 
plaintiff's  genuine  signature  was  the  primary 
cause  of  their  loss.  If  it  be  said  that  the 
plaintiff  was  not  sufficiently  vigilant  in 
guarding  against  the  fraudulent  use  of  her 
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signature  by  her  son-in-law,  as  a  means  of 
depriving  her  of  her  property,  though  that 
fact  is  negatived  by  the  findings,  it  must  also 
be  said  that  the  mortgagees  were  quite  as 
remiss  in  putting  faith  in  a  fictitious  record 
when  they  could  have  discovereu  the  fraud 
about  to  be  practised  upon  them  by  calling 
at  the  plaintiff's  house.  The  defendants  can- 
not be  heard  to  claim  that  they  were  not 
bound  to  make  any  inquiries  of  the  true  own- 
er, while  insisting  at  the  same  time  that  she 
is  bound  by  any  trick  or  artifice  by  means 
of  which  her  signature  was  made  to  appear 
on  a  false  paper. 

The  case  has  thus  far  been  discussed  strict- 
ly upon  the  findings  of  the  trial  court,  unani- 
mously affirmed  on  appeal,  but  the  defend- 
ants' contention  would  not  be  aided  much  if 
it  is  viewed  in  the  broadest  aspect,  or  en- 
larged by  a  departure  from  the  findings.  I 
have  said  that  the  defendants'  claim  rests 
upon  a  spurious  or  fabricated  paper,  but  this 
expression  does  not  describe  the  true  charac- 
ter of  the  instrument.  It  was  simply  a  for- 
gery, in  every  legal  or  moral  aspect  in 
which  it  can  be  considered.  That  crime  is 
defined  by  the  common  law  to  be  the  fraudu- 
lent making  of  a  writing  to  the  prejudice  of 
another's  rights  (4  Bl.  Com.  247),  or  the 
making  malo  animo  of  any  written  instru- 
ment for  the  purpose  of  fraud  and  deceit  (2 
East,  P.  C.  852)  ;  the  false  making  of  an  in- 
strument which  purports  on  its  face  to  be 
good  and  valid  for  the  purpose  for  which  it 
was  created,  with  the  design  to  defraud 
{[King  v.  Jones]  1  Leach,  C.  L.  366;  Blade, 
Law  Diet.  508) ;  the  false  making  or  mate- 
rial alteration,  with  intent  to  defraud,  of  any 
writing  which,  if  genuine,  might  apparently 
be  of  legal  efficpcy  or  the  foundation  of  a 
legal  liability  (2  Bishop,  Crim.  L.  §  523)  ; 
the  fraudulent  makine  of  an  instrument  in 
writing  to  the  prejudice  of  another's  rights 
{People  V.  Cady,  6  Hill,  490;  People  v.  ShaU, 
9  Cow.  778 ;  People  v.  Harrison,  8  Barb.  660 ; 
Harris  v.  People,  9  Barb.  664).  So,  it  is 
held  that  forgery  may  be  committed  by 
fraudulently  procuring  the  signature  of  an- 
other to  an  instrument  which  he  has  no  in- 
tention of  signing.  State  v.  Shurtliffy  18 
Me.  368;  Gregory  v.  State,  26  Ohio  St  510; 
Com,  V.  Foster,  114  Mass.  311.  The  true 
character  of  the  instrument  which  is  the  sole 
basis  of  the  defendants'  contention  is  well 
illustrated  by  the  case  of  State  v.  Shurtliff, 
18  Me.  368.  In  that  case  a  party  agreed 
with  another  to  sell  to  him  1  acre  of  his 
farm,  and  the  intended  grantee  procured  a 
draft  of  a  deed  describing  the  1  acre  intend- 
ed to  be  conveyed,  and  presented  it  to  the 
grantor,  who  examined  it,  and  found  it  cor- 
rect. The  execution  of  this  deed  was,  how- 
ever, delayed,  and  the  draft  remained  with 
the  grantee,  who  afterwards  fraudulently 
procured  the  draft  of  another  deed,  which 
covered  and  described  the  grantor's  whole 
farm,  and  presented  it  to  the  latter  for  exe- 
cution as  the  deed  before  examined,  and  it 
was  executed  and  delivered.  The  grantee 
was  convicted  of  forgery,  and,  upon  a  review 
of  the  case,  upon  appeal,  the  court  said: 

Forgery,'    .    .    .    has  been  defined  to  be 
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a  faUe  making,  a  making  mdlo  animo,  of  any 
written  instrument  for  the  purpose  of  fraud 
and  deceit.  2  Russell,  Crimes,  317,  and  au- 
thorities there  cited.  The  ovideooe  fullj 
justifies  the  conclusion  that  the  defendant 
falsely  made  and  prepared  the  instrument 
set  forth  in  the  indictment,  with  the  evil  de- 
sign of  defrauding  the  party  whose  deed  it 
purports  to  be.  It  is  not  necessary  that  the 
act  should  be  done  in  whole  or  in  part  by  the 
hand  of  the  party  charged.  It  is  sufficient 
if  he  cause  or  procure  it  to  be  done.  The  in- 
strument was  false.  It  purported  to  be  the 
solemn  and  voluntary  act  of  the  grantor,  in 
making  a  conveyance,  to  which  he  had  never 
assented.  The  whole  was  done  by  the  hand, 
or  by  the  procurement,  of  the  defendant.  It 
does  not  lessen  the  turpitude  of  the  offense 
that  the  party  whom  he  sought  to  defraud 
was  made  in  part  his  voluntary  agent  in  ef- 
fecting his  purpose.  If  he  had  employed 
any  other  hand,  he  would  have  been  responsi- 
ble for  the  act.  In  truth,  the  signature  to 
that  false  instrument,  in  a  moral  and  legal 
point  of  view,  is  as  much  imputable  to  him 
as  if  he  had  done  it  with  his  own  hand.  The 
art  and  management  used  has  no  tendency 
to  mitigate  the  charge,  and  the  opinion  of  the 
court  is  that  the  crime  of  forgery  has  been 
committed.  When  the  false  making,  with  an 
evil  design,  is  proved,  artful  subterfuges  in 
defense  have  been  disregarded,  of  which  many 
of  the  cases  cited  for  the  government  are  il- 
lustrations." 

It  must  be  admitted  that  the  case  from 
which  this  quotation  is  taken  was  not  nearly 
so  rank  in  its  general  features  as  the  case  at 
bar.  The  grantor  in  that  case  intended  to 
execute  a  deed,  and  it  was  executed  and  de- 
livered, and,  moreover,  it  was  not  infected, 
as  the  instrument  in  this  case  is,  with  tiie 
vice  of  a  false  certificate  of  acknowledgment. 
8o  that  when  the  instrument  under  whidi 
the  defendants  now  claim  was  placed  among 
the  public  records  it  was  nothing  but  a  for- 
gery. It  was  not  only  a  forgery  at  common 
law, .  but  a  forgery  by  statute.  The  term 
"forgery"  includes  now,  as  it  always  did,  the 
false  making  of  a  written  instrument  (Penal 
Code,  $  520) ;  and  under  fi  521  it  is  forgery 
to  utter  or  put  off  as  true,  with  intent  to 
defraud,  a  forged  deed,  knowing  it  to  be 
forged.  Placing  the  so-called  deed  in  this 
case  upon  record,  with  intent  to  defraud, 
was  an  "uttering  or  putting  off  as  true," 
within  the  meaning  of  the  statute.  Paige  v. 
People,  3  Abb.  App.  Dec.  439.  Moreover, 
a  false  certificate  of  an  acknowledging  officer 
to  an  instrument  purporting  to  be  a  deed, 
that  the  same  was  acknowledged  by  a  party 
thereto,  is  forgery,  under  fi  510  of  the  Penal 
Code;  and,  while  the  absence  of  knowledge 
or  a  criminal  intent  on  the  part  of  the  offi- 
cer would  absolve  him  from  liability,  yet 
that  circumstance  cannot,  of  course,  change  ! 
the  character  of  the  instrument  of  which  the  j 
certificate  is  an  essential  part,  or  make  it  { 
any  the  less  a  forgery.  j 

That  the  certificate  attached  to  the  paper 
in  (|uestion  was  false  is  not,  and  cannot  be, 
denied.  It  is  found  that  the  party  to  whom 
the  defendants  loaned  money  upon  fictitious 
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mortgages  procured  th«  officer  to  make  the 
false  certificate  by  some  trick  or  artifice, 
and,  by  fi  20  of  the  Penal  Code,  one  who  di- 
rectly or  indirectly  induces  or  procures  an- 
other to  commit  a  crime  is  a  principal.  Peo- 
ple V.  Fitzgerald,  lo6  N.  Y.  253,  60  N.  E. 
M6;. People  v.  MoKane,  143  N.  Y.  455,  38  N. 
E.  950. 

The  fact  that  a  false  and  fabricated  writ- 
ing of  this  character  is  deposited  in  a  public 
office  for  record,  and  is  actually  recorded,  can 
add  nothing  to  its  legal  efficacy.  The  re- 
cording act  applies  to  genuine  instniroenta, 
and  not  to  forged  ones.  Albany  County  8av. 
Bank  v.  McCarty,  140  N.  Y.  71,  43  N.  E.  427. 
It  may  be  that  the  actual  record  of  such  a 
paper  may  deceive  the  unwary,  but  that  cir- 
cumstance does  not  change  tne  legal  rights 
of  anyone.  A  bank  may  loan  money  upon 
the  security  of  a  pledge  or  mortgage  of  per- 
sonal property  in  the  possession  of  the  thief 
who  haa  stolen  it,  and  the  loan  may  be  made 
in  good  faith,  on  the  honest  belief  that  the 
thief  who  has  the  possession  has  the  title: 
but  this  would  not  prevent  the  real  owner 
from  pursuing  his  property,  and  taking  it 
wherever  he  could  find  it.  Know  v.  Ede^i 
Musee  Americain  Co.  148  K.  Y.  441,  31  L.  R. 
A.  779,  42  N.  E.  988.  It  would  not  help  the 
bank  in  that  case  to  allege,  as  the  defendants 
in  this  case  allege,  that  it  was  a  bona  fide 
purchaser.  It  is  legally  impossible  for  any- 
one to  i>ecome  a  bona  fide  purchaser  of  real 
estate,  or  a  purchaser  at  all,  from  one  who 
never  had  any  title,  and  that  is  this  case. 
It  is  equally  impossible  to  construct  an  es- 
toppel against  the  real  owner  upon  a  forged 
instrument,  placed  upon  record  without  the 
authority  of  anyone,  and,  of  course,  the  pa- 
per in  question  was  no  more  entitled  to  rec- 
ord upon  the  false  certificate  than  if  it  con- 
tained no  certificate  whatever.  Void  things 
are  as  no  things. 

This  fabricated  writing  and  false  record, 
it  is  said,  has  invited  the  defendants,  ho1din<; 
fictitious  mortgages,  with  the  character  of 
bona  fide  purchasers  of  real  estate,  and  so 
has  the  effect  in  law  of  devesting  the  plain* 
tiff  of  the  title  to  her  house  and  ^anaferring 
it  to  the  defendants;  or,  if  this  proposition 
should  seem  to  be  too  drastic,  then  we  are 
asked  to  hold  that  the  plaintiff  is  estopped 
from  raising  any  question  with  respect  to 
the  validity  of  the  paper,  since  she  was  the 
involuntary  victim  of  crime.  It  is  said  that, 
since  someone  must  suffer,  it  is  better  that 
the  plaintiff  should  lose  her  house  than  that 
the  Dank  should  lose  its  money.  I  have 
stated,  at,  perhaps,  undue  length,  some  of 
the  reasons  that  constrain  me  to  reject  the 
argument.  It  has  always  been  supposed 
that  real  property  could  not  be  the  subject 
of  larceny,  but  this  is  evidently  a  mistake, 
if  it  be  true,  as  the  defendants'  counsel 
claims,  that  the  false  papers,  which  the  judg- 
ment in  this  case  has  declared  void  and  set 
aside,  are  to  be  given  such  legal  effect  as  to 
devest  the  plaintiff  of  her  property  and  con- 
vey it  to  the  defendants.  In  that  case  the 
process  of  stealing  real  estate,  if  I  may  be 
permitted  to  use  that  expression,  will  be 
very    simple   and   comparatively  safe.     All 
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that  will  be  necessary  for  the  criminal  to  do, 
in  order  to  feloniously  appropriate  to  his 
own  use  the  real  property  of  another,  is  to 
fabricate  a  deed  that  shall  contain  the  signa- 
ture of  the  true  owner,  genuine  If  possible, 
by  any  trick  or  artifice,  but,  if  not,  then  sim- 
ulated, since  that  will  be  just  as  good.  The 
next  step  will  be  to  procure  a  notary  to  at- 
tach to  it  a  false  certificate  that  the  owner 
acknowledged  it  before  him,  and  then  file  it 
in  the  clerk's  o£Soe.  It  will  not  be  necessary 
that  the  true  owner  should  ever  see  the  pa- 
per or  deliver  it  to  anyone.  If  the  grantee 
named  in  this  false  paper  should  be  able  to 
find  a  bank  or  an  individual  willing  to  loan 
money  on  the  faith  of  such  a  record,  as  Dor- 
thy  did  in  this  case,  the  theft  will  be  oom- 

glete,  since  the  title  of  the  true  owner  will 
e  extinguished  by  the  bona  fide  intentions  of 
the  deluded  money  lender,  or  the  owner  will 
be  estopped  by  reason  of  the  oonfidence  which 
it  is  said  may  have  been  reposed  in  the  rec- 
ord of  a  crime. 

The  proposition  that  a  person  or  a  bank, 
engaged  in  loaning  money,  may,  if  ignorant 
of  the  real  facts,  rely  upon  a  falsehood  placed 
upon  record  bv  criminal  means,  to  the  preju- 
dice of  the  rights  of  the  true  owner  of  real  es- 
tate, must  open  the  door  for  tiie  destruction 
of  all  titles,  and  make  it  much  easier  for  the 
criminal  to  purloin  real  than  personal  prop- 
erty. It  is  said  that  the  false  deed  in  this 
case  was  duly  recorded,  but  surely  this  must 
be  an  inadvertence,  since  it  is  impossible  to 
oonceive  that  a  writing,  purporting  to  be  a 
deed,  but  never  executed,  acknowledged,  or 
delivered,  could  be  "duly  recorded."  The  act 
of  the  registrar  in  copying  on  his  books  a 
forged  instrument,  deposited  with  him  as 
part  of  a  criminal  scheme,  cannot  very  well 
be  called  "duly  recording"  a  conveyance  of 
land.  So,  it  is  said  that  the  presence  of  the 
plaintiff's  genuine  signature  on  the  paper 
rendered  the  fraud  possible,  but  this  asser- 
tion is  manifestly  without  foundation. 
Even  if  it  could  be  held  that  a  woman  who 
happens  to  own  a  house  is  bound  by  her  sig- 
nature to  such  a  paper,  by  whatever  trick  or 
artifice  procured,  still,  since  she  never  deliv* 
ered  the  paper,  or  in  any  way  authorized  it  to 
be  put  in  circulation,  and  as  she  never  ac- 
knowledged it  so  as  to  entitle  it  to  be  record- 
ed, it  is  very  difficult  to  see  what  connection 
VeT  signature  1ms  with  the  acts  of  the  de- 
fendants in  taking  the  mortgages  from  Dor- 
thy.  The  record  found  in  the  clerk's  office, 
tipon  which  the  defendants  say  they  relied, 
was  simply  the  result  of  a  crime,  and,  if  they 
were  deceived  by  it,  there  is  no  principle  of 
law  or  equity  that  will  permit  them  to  make 
their  loss  good  from  the  plaintiff's  property. 
They  are  the  victims  of  a  criminal  contriv- 
ance in  which  they  put  faith,  and  they  must 
seek  redress  from  the  criminal  who  conceived 
and  executed  the  fraud. 

The  judgment  of  the  oourta  below  i$  right, 
<ind  should  be  affirmed  with  costs. 

Haislit,  J.,  concurring: 

It  appears  to  me  there  are  three  funda- 
mental propositions  upon  which  the  law  is 
well  settled  that  stand  in  the  way  of  a  rever- 
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sal.  This  case  was  tried  before  the  court, 
who  makes  specific  findings  of  facts  and  conr 
elusions  of  law.  The  judgment  of  the  spe- 
cial term  was  unanimously  affirmed  in  the 
appellate  division.  Under  the  Constitution, 
this  settles  the  facts  to  be  as  found.  The 
trial  court  found  that  the  plaintiff's  signa- 
ture to  the  deed  was  procured  by  John  F. 
Dorthy  "by  some  trick  or  artifice  perpetrated 
by  him  in  some  way  or  manner  which  does 
not  appear  and  is  unknown  to  the  plaintiff." 
There  is  no  finding  that  she  was  negligent, 
and  I  do  not  understand  that  we  now  have 
the  power  to  find  negligence  on  her  part.  If 
negligence  is  to  be  inferred  from  the  facts 
here  found,  it  must,  of  necessity,  be  inferred 
as  a  matter  of  law  in  every  case  where  the 
signature  of  one  person  is  procured  through 
trick  or  artifice,  no  matter  what  the  condi- 
tion, whether  aged  or  blijid.  . 

In  the  second,  place,  I  do  not  understand 
the  facts  as  found  to  constitute  an  estoppel. 
The  plaintiff's  signature  to  the  deed  was  (fro- 
cured  through  some  trick  or  artifice,  she  not 
knowing  that  she  was  signing  a  deed.  In 
order  to  constitute  an  estoppel,  the  act  roust 
be  voluntary  or  intended.  If  a  highwayman 
should  point  a  loaded  revolver  at  the  head  of 
a  person,  and  compel  the  signing  of  an  in- 
strument through  fear,  such  person  would 
not  be  estopped  from  afterwards  alleging  the 
fact  that  his  signature  wa^  procured  through 
duress,  and  I  see  no  reason  why  the  same 
principle  should  not  apply  where  the  signa- 
ture is  procured  through  fraud,  trick,  and 
artifice.  In  Brookhaven  v.  Smith,  118  N. 
Y.  634-640,  7  L.  R.  ^.  765,  23  N.  E.  1002, 
1003,  it  is  said  that  it  is  a  voluntary  act  cal- 
culated to  mislead,  and  which  actually  did 
mislead,  that  constitutes  an  estoppel.  In 
Barnard  v.  Campbell,  68  N.  Y.  73,  17  Am. 
Rep.  208,  Allen,  J.,  in  speaking  upon  the  sub- 
ject of  eji  estoppel,  says:  "He  must  have 
parted  with  possession  of  his  property  with 
intent  to  pass  the  title  to  the  wrongdoer, 
thus  giving  him  the  apparent  right  of  dispo- 
sal." In  Wilcox  V.  Howell,  44  N.  Y.  398- 
402,  in  speaking  of  the  doctrine  of  estoppel, 
Earl,  C,  says:  "It  would  -be  carrying  this 
doctrine  to  a  preposterous  extent  to  hold 
that  a  party  is  estopped  from  claiming  that 
the  very  instrument  claimed  to  estop  him 
was  obtained  from  him  by  fraud."  In  Hen* 
ry  V.  Carson,  96  Ind.  412,  it  was  held  that  a 
deed  never  delivered,  but  obtained  without 
the  knowledge  or  consent  of  the  grantor,  does 
not  devest  uie  grajitor's  title,  and  a  subse- 
quent purchase  from  the  grantee  without  no- 
Uce,  for  value,  will  not  be  protected.  See 
also  Ford  v.  James,  4  Keyes  (N.  Y.)  300; 
Rapps  V.  Gottlieb,  142  N.  Y.  164,  36  N.  E. 
1062;  People  v.  Bank  of  North  America,  76 
N.  Y.  647;  McCaskill  v.  Connecticut  8av. 
Bank,  60  Conn.  300,  13  L.  R.  A.  737,  22  Atl. 
668 ;  Tisher  v.  Beckwith,  30  Wis.  66,  1 1  Am. 
Rep.  646;  Ogden  v.  Ogden,  4  Ohio  St.  183; 
Brant  v.  Virginia  Coal  d  I,  Co.  93  U.  S.  326, 
23  L.  ed.  927 ;  Article  by  Thomas  N.  Ck>oley, 
4  Am.  Bar.  Asso.  Rep.  199. 

Finally,  I  do  not  understand  that  an  in- 
nocent purchaser  or  mortgagee  under  the 
recording    act  gets    a  better  title    than  he 
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otherwise  would  have  acquired  had  it  tiot 
been  for  the  provisions  of  the  act,  except  in 
one  instance,  and  that  is  a  failure  to  com- 
ply with  the  statute  in  having  a  deed  or 
mortga^  recorded  so  as  to  operate  as  a  pro- 
tection to  innocent  purchasers  and  mortga- 
gees. The  recording  act,  as  I  understand 
the  authorities,  never  was  intended  to  be  a 
protection  to  innocent  purchasers  against 
theft,  forgery,  fraud,  or  duress.  Code  Civ. 
Proc.  §  930;  Ritter  v.  Worth,  68  N.  Y.  027; 
Laicrence  v.  Conklitif  17  Hun,  228;  Taylor 
V.  Davis,  72  Mo.  2W ;  Oould  v.  Wise,  97  Cal. 
532,  32  Pap.  570,  and  33  Pac.  323;  2  Jones, 
Real  Prop.  §  1250,  and  autnorities  above 
cited. 

Parker,  Ch.  J.,  and  Martin,  J.,  concur. 

Gray,  J.,  dissenting: 

This  judgment  should  be  reversed.  Under 
the  facts,  as  wc  must  take  them,  it  is  a  hard 
case  of  fraud  practised  upon  the  plaintiff, 
whereby  she  was  dispossessed  of  the  title  to 
her  property,  and,  as  between  her  and  her 
grantee^  doubtless  the  grant  should  be  set 
aside.  Bui  a  different  principle  operates 
where  it  is  sought  to  attack  the  rights  of  the 
mortgagees.  Having  in  good  faith  loaned 
their  moneys  upon  the  faith  of  the  record 
title  of  the  mortgagors,  they  are  entitled,  in 
my  opinion,  to  be  protected.  The  plaintiff 
should  be  deemed  to  be  bound  by  her  act,  and 
to  be  estopped  from  denving  it,  as  to  them. 
Her  signature  to  the  deed  is  genuine,  and  the 
notarial  certificate  of  her  acknowledgment 
is  also  genuine.  The  deed  was  therefore  en- 
titled to  be  recorded  as  a  conveyance  of  real 
estate,  and,  however  open  to  attack  as  be- 
tween the  parties,  surely  the  recording  act 
may  be  relied  upon  to  some  extent  by  the 
bona  fide  mortgagee.  Of  course,  we  are 
bound  by  the  facts,  as  found  by  the  trial 
court  and  affirmed  by  the  appellate  division, 
and  we  must  assume  that  the  plaintiff's  sig- 
nature was  procured  by  trickery,  and  that 
she  never  intended  to  convey  her  property, 
and  also  that  she  did  not  acknowledge  the 
deed  before  the  notary;  but  those  facts,  as 
applied  to  the  case  of  bona  fide  mortgagees, 
do  not  cnm-pel  the  legal  conclusion  that  their 
mortgages  should  be  set  aside.  They  show 
that  the  plaintiff  by  her  own  act,  however 
procured,  enabled  the  Dorthys  to  offer  the 
security  of  a  record  title  for  the  loans  of  the 
appellants'  moneys.  The  deed  to  them  was 
not  void.  It  was  only  voidable  by  force  of 
the  facU  proved  with  respect  to  its  making; 
but  its  avoidance  could  only  be  decreed,  un- 
der generally  settled  rules,  subject  to  the  in- 
tervening equities  of  mortgagees  in  good 
faith.  To  hold  otherwise  is  to  introduce  the 
clement  of  doubt  and  insecurity  into  trans- 
actions of  enormous  magnitude.  It  seems  to 
me  to  be  jui^t  such  a  case  as  is  contemplated 
by  the  equitable  rule  that,  where  one  of  two 
innocent  parties  must  suffer  from  the  perpe- 
tration of  a  fraudulent  act,  he  who  enabled 
the  act  to  be  done  must  suffer  the  loss.  The 
farts,  as  found  in  favor  of  the  plaintiff,  serve 
only  to  make  a  case  for  the  application  of 
this  rule.  I  cannot  think  that  it  would  be 
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a  safe  precedent  to  set,  to  hold  that  a  grant- 
or of  property  may  come  into  court  and  null- 
ify the  claim  of  a  bona  fide  mortgagee,  who 
has  loaned  his  moneys  upon  the  faith  of  a 
record  title  in  the  mortgagor,  which  is  ren- 
dered vulnerable  by  reason  of  the  deceit  of 
the  grantee  in  obtaining  his  deed.  The  sen- 
timental view  is  as  little  just  as  it  is  legal. 
From  the  fraud  practised  upon  her  by  her 
trusted  son-in-law,  the  plaintiff,  and  nut  the 
mortgagees,  should  suffer,  and  therrforo,  so 
far  as  the  latter  are  concerned,  this  judg- 
ment should  be  reversed. 

Bartlett,  J.,  dissenting! 

This  action  was  brought  to  set  aside  a  dee.l 
purporting  to  have  been  made  by  the  plain- 
tiff to  the  defendant  Ella  M.  Dorthy,  of  cer- 
tain real  estate  in  the  city  of  Rochester;  also 
to  set  aside  two  mortgages  upon  the  same 
real  estate,  executed  by  Ella  M.  Dorthy  and 
her  husband,  John  F.  Dorthy,  one  to  the  Mon- 
roe County  Savings  Bank  and  the  other  to 
Hiram  L.  Barker.  Ella  M.  Dorthy  is  the 
daughter  of  the  plaintiff,  and  the  wife  of  the 
defendant  John  F.  Dorthy.  The  special  temi 
set  aside  the  deed  and  mortgages  as  prayed 
in  the  complaint,  and  the  appellate  division 
have  afiirmed  the  judgment.  The  findings  of 
the  special  term  are  in  part  as  follows  -  The 
plaintiff  became  a  widow  in  1891,  and  re- 
ceived title  from  her  husband  of  the  real  es- 
tate in  question.  Her  family  at  that  time 
consisted  of  herself  and  daughter  Ida.  The 
latter  married  on  the  27th  day  of  October, 
1892,  and  removed  to  Masachusetts.  Prior 
to  this,  and  in  contemplation  of  the  marriage, 
the  plaintiff  invited  her  married  daughter 
Ella  and  her  husband,  John  F.  Dorthy,  and 
their  two  children,  to  remove  to  the  home  of 
the  plaintiff,  if  Dorthy  would  pay  the  taxes, 
keep  things  in  repair,  and  furnish  the  plain- 
tiff with  board.  In  pursuance  of  this  ar- 
rangement, and  in  the  month  of  March,  1892, 
Dorthy  and  his  family  removed  to  the  house 
of  the  plaintiff,  and  continued  to  reside  there 
until  June,  1895.  On  the  12th  of  December, 
1892,  the  defendant  John  F.  Dorthy,  an  at- 
torney and  counselor  at  law,  caused  to  be  re- 
corded in  the  Monroe  county  clerk's  office  a 
deed  purporting  to  have  been  executed  and 
acknowledged  by  the  plaintiff  on  the  31st  of 
October,  1892,  in  consideration  of  a  dollar 
and  other  valuable  consideration,  conveying 
to  the  de'fendant  Ella  M.  Dorthy  the  premises 
in  question.  On  the  0th  of  May,  1893,  the 
defendant  John  F.  Dorthy  delivered  to  the 
defendant  the  Monroe  County  Savings  Bank 
a  mortgage,  purporting  to  have  been  executed 
by  defendant  Ella  M.  Dorthy  and  himself,  to 
secure  the  pa3rment  of  $5,000,  covering  the 
premises.  On  or  about  the  10th  of  Novem- 
ber, 1894,  the  defendant  John  F.  Dorthy  and 
his  wife,  Ella  M.  Dorthy,  appear  to  have  exe- 
cuted and  delivered  a  mortgage  to  the  de- 
fendant Hiram  L.  Barker,  covering  the  prem- 
ises, as  a  collateral  and  continuing  security 
in  an  amount  not  exceeding  $1,300  at  any 
one  time.  On  the  2d  day  of  April,  1895,  the 
savings  bank  began  an  action  to  foreclose  its 
mortgage,  and  shortly  thereafter  this  suit 
was  instituted.    As  the  decision  of  the  ap- 
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pellate  division  was  u-nanimouB,  I  approach 
the  consideration  of  this  case  assuming  the 
facte  as  found  by  the  special  term. 

The  additional  and  controlling  facts  are, 
in  substance,  as  follows:  The  trial  court 
found  that,  although  the  signature  affixed  to 
the  deed  is  genuine,  the  plaintiff  signed  her 
name  to  the  paper  upon  which  it  was  written 
without  any  knowledge  or  information  that 
the  paper  was  a  deed  of  her  premises;  that 
the  plaintiff  never  at  any  time  had  any  in- 
tention of  selling  the  property,  and  her  sig- 
nature was  "procured  by  the  defendant  John 
F.  Dorthy  by  some  trick  or  artifice  perpe- 
trated by  him  in  some  way  or  manner  which 
does  not  appear  and  is  unknown  to  plain- 
tiff;" that  the  plaintiff  never  acknowledged 
the  deed  before  the  commissioner  whose  cer- 
tificate of  acknowledgment  is  affixed  thereto; 
that  tlie  signature  of  the  commissioner  to  the 
certificate  of  acknowledgment  is  genuine, 
"but  the  same  was  in  some  manner  obtained 
by  the  said  defendant  John  F.  Dorthy,  in 
what  way  does  not  appear,  but  without  any 
acknowledgment  by  the  plaintiff  to  said  of- 
ficer, and  without  her  authority  given  in  any 
manner  whatever:"  that  there  was  no  deliv- 
ery of  the  deed ;  that  there  was  no  considera- 
tion passing  from  mother  to  daughter;  that 
the  daughter  had  no  knowledge  of  the  deed 
until  April,  1896;  that  the  daughter  Ella  M. 
Dorthy  executed  and  acknowledged  the  two 
mortgages  referred  to  "without  any  knowl- 
edge or  information  on  her  part  as  to  what 
the  said  instruments  were,  or  that  ttie  said 
mortgages  conveyed  any  interest  in  her 
mother's  said  premises;"  that  the  deed  and 
the  two  mortgages  were  duly  recorded  in  the 
Monroe  county  clerk's  office  at  a  date  prior 
to  the  loans  made  by  the  two  mortgagees, 
respectively. 

We  have,  in  brief,  this  state  of  facts :  The 
plaintiff  invites  her  son-in-law  Dorthy,  a 
lawyer,  and  her  daughter,  his  wife,  to  reside 
with  her.  They  came  in  March,  1892.  By 
October,  1892,  Dorthy  had  procured  the  deed 
of  plaintiff,  llie  loan  from  the  savings  bank 
was  made  in  May,  1893,  and  from  Barker  in 
November,  1894,  Mrs.  Dorthy  executing  the 
respective  mortgages.  These  three  convey- 
ances were  duly  recorded.  The  mortgagees, 
when  loaning,  found  a  perfect  record  title  in 
the  defendant  Ella  M.  Dorthy.  The  signa- 
ture of  plaintiff  to  the  deed  is  genuine.  The 
signature  of  the  acknowledging  officer  to  the 
certificate  of  acknowledgment  is  genuine. 
The  record  of  the  deed  in  the  county  clerk's 
office  ia  genuine.  The  mortgagees,  relying 
on  this  record  title,  loaned  their  money,  re- 
ceiving from  defendants  Ella  M.  Dorthy  and 
husband  a  mortgage  in  each  loan,  the  execu- 
tion and  acknowledgment  of  which  is  not 
questioned,  except  that  Mrs.  Dorthy  did  not 
know  what  the  instruments  were  that  she 
executed.  The  mortgagees  insist  that  the^ 
are  entitled  to  protection  in  a  court  of  equi- 
ty, because  they  are  bona  fide  mortgagees, 
without  notice,  relying  on  a  perfect  record 
title;  that  the  loss  must  fall  on  the  plaintiff, 
wlio  is  responsible  for  this  state  of  affairs, 
and  not  upon  them. 

Giving  to  the  plaintiff  all  the  advantage 
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she  can  claim  by  reason  of  the  facts  as  found, 
upon  what  does  she  rest  her  cause  of  action 
demanding  the  cancelation  of  the  deed,  the 
mortgages,  the  certificates  of  record,  upon 
which  loans  have  been  made  in  the  due 
course  of  business,  and  that  these  lenders  ga 
out  of  court  losers  to  the  extent  of  their  re- 
spective advances?  The  plaintiff  says:  "It 
is  true  my  signature  to  the  deed  is  genuine,, 
but  it  was  o4)tained  by  my  son-in-law 
through  some  trick  or  artifice,  perpetrated 
by  him  in  some  way  or  manner  unknown  to 
me,  and  which  does  not  appear."  The  ac- 
knowledging officer  says,  when  confronted 
with  his  signature,  "It  is  genuine,  but  it  waa 
obtained  by  defendant  John  F.  Dorthy  ix» 
some  manner  unknown  to  me  and  without 
plaintiff's  acknowledgment."  The  mortga- 
gor avers  that  she  executed  the  mortgages 
"without  any  knowledge  on  her  part  as  to 
what  said  instruments  were."  These  are  the 
facts  upon  which  plaintiff  rests  her  cause  of 
action  against  the  mortgagees. 

It  is  argued  in  her  behalf  that  the  issues 
in  this  case,  while  important,  were  issues  of 
fact,  and  that  the  findings  in  her  favor  are 
an  end  of  the  case,  as  they  have  been  unan- 
imously affirmed.  The  argument  is  that,  be- 
cause plaintiff  never  knowingly  executed  and 
delivered  the  deed,  it  is  nothing  but  a  spuri- 
ous paper, — a  forgery;  that,  in  order  to  hold 
her  to  the  deed,  she  must  have  consciously 
executed  it;  that,  if  the  mortgagees  acted  on 
a  fictitious  record,  it  was  one  which  the 
plaintiff  had  no  hand  or  part  in  making; 
that  during  the  time  of  these  transactions 
the  plaintiff  was  in  possession  of  the  proper* 
ty ;  that  the  mortgagees  omitted  a  plain  duty 
in  not  calling  upon  the  parties  to  this  trans- 
action, and  testing  the  verity  of  the  record. 
This  argument  closes  with  the  suggestion 
that  the  rule  to  the  effect,  where  one  of  two 
innocent  parties  must  suffer  from  a  wrong, 
he  must  bear  the  loss  who  enabled  the  wrong 
to  be  done,  has  no  application  to  this  case. 

I  am  of  opinion  that  the  facts  referred  to 
aa  found  are  no  answer  to  the  claim  of  the 
mortgagees,  and  that  the  plaintiff  is  es- 
topp^  from  denying  the  execution,  acknowl- 
edgment, delivery,  and  due  record  of  the  deed, 
for  the  reason  that  the  present  situation  ia 
due  to  her  negligent  act.  The  plaintiff,  be- 
ing the  victim  of  a  fra'ud  by  reason  of  sign- 
ing a  paper,  the  nature  of  which  she  did  not 
take  the  precaution  or  trouble  to  ascertain,, 
cannot  claim  protection  as  against  bona  fide 
mortgagees  without  notice.  The  plaintiff'a 
counsel  argues  that  it  does  not  appear  how 
the  fraud  was  perpetrated,  and  that,  in  the 
absence  of  proof,  it  cannot  be  ansumed  that 
plaintiff  was  careless.  The  facts  as  found 
show  gross  negligence  on  their  face.  If 
everyone  who  has  carelessly  and  negligently 
signed  a  paper  can  take  refuge  in  the  state- 
ment that  he  does  not  know  how  it  happened, 
there  will  be  little  safety  in  dealing  with  in- 
struments under  seal,  duly  acknowledged  and 
recorded.  It  is  argued  that  plaintiff,  at  the 
time  of  these  transactions,  was  in  posneMion 
of  the  property,  and  that  consequently  the 
mortgagees  hod  notice  of  her  title.  The 
findings  as  to  possession  It  that  the  plaintiff* 
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''continued  in  the  posseasion  and  occupancy 
of  said  premises,  and  of  the  whole  thereof, 
except  as  hereinafter  stated."  The  findings 
that  follow  show  the  defendants  Dorthy  and 
wife  in  joint  occupancy  of  the  premises  with 
plaintiff  during  the  period  in  question.  This 
joint  occupation  was  not  inconsistent  with 
Ella  M.  Dorthy's  title,  but  rather  tended  to 
confirm  it.  It  was  entirely  consistent  with 
the  title  of  the  apparent  owner  by  the  rec- 
ord. Pope  V.  Allen,  90  N.  Y.  298,  303; 
Brown  v.  Volkening,  64  N.  Y.  76.  The  appel- 
late division,  referring  to  this  argument  in 
favor  of  the  mortgagee  appellants,  said: 
"The  proposition  stat^  by  the  appellants  ap- 
pears to  be  sound,  but  it  is  immaterial,  in 
view  of  our  assumption  that  the  defendants 
are  bona  fide  mortgagees  without  notice." 
The  suggestion  that  the  mortgagees  omitted 
a  plain  duty  in  not  calling  upon  the  parties 
to  this  transaction, and  ascertaining  whether 
the  record  title  was  to  be  relied  upon,  is 
without  force,  as  the  recording  act  is  de- 
signed to  do  away  with  the  necessity  of  an  in- 
quiry that  would  not  only  make  the  loaning 
of  money  on  real  estate  a  work  of  great  dif- 
ficulty, often  involving  impossibilities,  but 
would  create  risks  that  life  insurance  compa- 
nies, savings  banks,  and  individuals  would 
hesitate  to  assume.  The  public  records  are 
necessarily  relied  upon.  They  are  the  foun- 
dation to-day  of  loans  representing  vast  sums 
of  money.  Webb,  Record  of  Title,  9S  4,  89, 
90,  154,  and  cases  cited.  It  was  such  a  pub- 
lic record  that  this  plaintiff  by  her  ne|;ligent 
act  created.  The  plaintiff  may  set  this  deed 
aaide  as  between  herself  and  the  grantee,  but 
the  intervening  rights  of  bona  fide  mortga- 
gees without  notice  she  must  respect 

In  Page  r.  Krekey,  137  N.  Y.,  at  page  312, 
21  L.  R.  A.,  at  page  415,  and  33  N.  E.,  at 
page  312,  Judge  O'Brien  states  this  rule  with 
great  clearness,  although  not  writing  in  a 
real-estate  case:  "If  he  actually  signed 
the  paper,  though  procured  to  do  it  by  fraud, 
a;nd  is  chargeable  with  negligence,  he  is  lia- 
ble to  an  innocent  party  who  acted  to  his 
Srejudioe  upon  the  faith  of  the  instrument, 
uch  cases  are  not  governed  by  the  rules  ap- 
plicable to  the  bona  fide  holder  of  negotiable 
paper  procured  by  fraud,  but  by  the  equita- 
ble rule  that,  where  one  of  two  innocent  par- 
ties must  suffer,  he  ^ho  has  put  it  in  the 
power  of  a  third  person  to  commit  the  fraud 
must  sustain  the  loss.  ...  If  this  in- 
strument had  been  a  negotiable  promissory 
note,  the  defendant's  liability  to  the  plaintiff 
would  depend  upon  the  question  of  negli- 
gence, ana  there  does  not  appear  to  be  any 
sound  reason  for  a  different  rule  in  this  case. 
Chapman  v.  Rose,  66  N.  Y.  137,  15  Am.  Rep. 
401.     .     .    ." 

Chapman  v.  Roee,  56  N.  Y.  137,  16  Am. 
Rep.  401 :  This  case  involves  the  legality 
of  a  negotiable  instrument.  The  court  held 
thain  anyone,  having  the  opportunity  and  the 
power  to  ascertain,  with  certainty,  the  exact 
obligation  he  is  assuming,  yet  choosing  to 
rely  upon  the  statements  of  the  person  with 
whom  ne  is  dealing,  and  executing  a  negotia- 
ble instrument  without  reading  or  examina- 
tion, is  bound  to  a  bona  fide  holder  for  value. ' 
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The  theory  is  that  he  is  guilty  of  laehet  or 
negligence  in  signing  the  instrument  without 
reading  it.  He  had  power  to  know  with  cer- 
tainty its  contents,  but  saw  fit  to  trust  the 
statements  of  another.  He  thereby  placed 
in  circulation  what  appeared  to  be,  on  its 
face,  a  valid  promise  to  pay.  The  purchaser 
of  this  promise  in  the  open  market,  for  value, 
was  entitled  to  rely  upon  these  facts,  which 
were  disclosed  upon  the  face  of  the  instru- 
ment. The  case  rests  upon  a  double  princi- 
p1e« — that  the  maker  of  the  instrument  is 
liable  for  the  acts  of  the  person  he  saw  fit 
to  trust,  and  that  the  transaction  may  be  re- 
garded as  an  estoppel.  This  court  held  that 
to  decide  otherwise  would  be  to  deal  a  se- 
rious blow  to  commercial  paper.  There  is  no 
sound  reason  why  instruments  involving  title 
to  real  estate  should  not  be  equally  protected 
as  to  the  bona  fide  mortgagee  without  notice. 

In  Bimpaon  v.  Del  Eoyo,  94  N.  Y.  189,  it 
was  held  that,  as  against  a  purchaser  in  good 
faith  and  for  value  of  a  mortgage  upon  land, 
executed  by  one  in  possession  of,  and  holding 
the  legal  title  to,  the  land,  the  grantor  of  the 
mortgagor  is  estopped  from  claiming  that 
the  conveyance  was  induced  by  fraud  on  the 
part  of  the  latter.  The  rule  that  a  purchas- 
er of  a  non-neffotiable  chose  in  action  takea 
it  subject  to  ail  the  equities  existing  between 
the  original  parties,  and  to  all  the  latent 
equities  of  third  persons,  does  not  apply  in 
such  case.  While  the  rule  is  well  estab- 
lished in  this  court,  it  has  a  number  of  ex- 
ceptions, and  this  is  one  of  them  A  mort- 
gage is  never  purchased  on  the  faith  of  the 
assignor,  but  always  in  reliance  upon  the 
mortgagor's  title.  McNeil  v.  Tenth  Vat, 
Bank,  46  N.  Y.  335,  7  Am.  Rep.  341 ;  Moore 
V.  Metropolitan  Nat,  Bank,  66  N.  Y.  41,  14 
Am.  Rep.  173 ;  Oreen  v.  Wamick,  64  N.  Y. 
220;  Hill  V.  Hoole,  116  N.  Y.,  at  page  303, 
6  L.  R.  A.  620,  22  N.  £.  647. 

In  Valentine  v.  Lunt,  116  N.  Y.  496,  22  N. 
E.  209,  it  is  held  that  a  grantee  or  mortga- 
gee, for  a  valuable  consideration  and  with- 
out notice,  from  one  who  obtained  title  by 
fraud  and  undue  influence,  acquires  a  good 
title  or  lien,  and  will  be  protected  against 
the  claims  of  the  defrauded  vendor.  The 
court  suggests  that  it  would  be  contrary  to 
natural  justice  and  reason,  and  opposed  to 
the  rules  and  principles  of  established  equi- 
ty by  which  courts  are  governed  in  cases  of 
this  nature  to  hold  oUierwise.  The  court 
here  applied  the  doctrine  of  estoppel. 

l^e  principle  announced  in  the  foregoing 
cases  is  fully  recognized  in  England*  In 
Brigga  v.  Jonee,  L.  R.  10  Eq.  92,  Briggs  was 
the  mortgagee  of  leasehold  property,  and  he 
loaned  his  lease  to  the  mortgagor,  for  the 
purpose  of  raising  money  upon  it,  but  at  the 
same  time  told  the  mor^agor  to  inform  the 
person  from  whom  he  proposed  to  borrow  the 
money  that  he  (Briggs)  nad  a  prior  charge 
thereon^  The  mortgagor  borrowed  money 
from  his  bankers  upon  the  security  by  a  de- 
posit of  the  lease,  without  giving  them  notice 
of  Briggs's  mortgage  thereon.  The  court 
held.  Lord  Romilly,  M.R.,  delivering  the  opin- 
ion, that  Briggs's  lien  on  the  lease  must  be 
postponed  to  that  of  the  bankers,  for  the   ea- 
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son  that  by  placing  the  lease  in  the  mortga- 

Gr's  hands  Briggs  had  enabled  him  to  mis- 
id  the  bankers.  In  Hunter  v.  Walters,  and 
two  other  cases  heard  at  the  same  time  (L. 
R.  11  Eq.  202),  the  facts  were  as  follows: 
Walters  was  a  solicitor  of  two  mortgagees, 
Hunter  and  Darnell,  and  put  up  for  sale  by 
auction,  without  authority,  the  mortgaged 
estate.  Walters  professed  to  have  bought 
the  estate,  and  prepared  a  conveyance  which 
purported  to  have  been  made  by  the  second 
mortgagee  under  his  power  of  sale.  The 
mortgagees  both  executed  the  conveyance  to 
Walters,  and  also  signed  indorsed  receipts 
for  money  paid  to  them,  although  no  money 
was  in  fact  paid  to  them.  Walters  took  pos- 
session of  the  estate,  and  continued  to  pay  in- 
terest to  the  mor^agees,  and  afterwards 
made  an  equitable  mortgage  of  the  estate, 
representing  it  to  be  his  own  and  unencum- 
bered. As  to  the  first  mortgagee  there  was 
evidence  that  he  wus  deceived  by  the  solicit- 
or, and  as  to  the  second  mortgagee  there  was 
evidence  that  h^  had  trusted  the  solicitor  im- 
plicitly. It  was  held  by  the  vice  chancellor 
that  Hunter  and  Darnell,  though  they  exe- 
cuted the  conveyance  in  ignorance  of  its  con- 
tents, had  passeid  the  estate  to  Walters;  that 
they  had,  oy  signing  receipts  for  the  pur- 
chase money,  armed  Walters  with  power  to 
deal  with  tiie  estate  as  the  absolute  owner, 
and  had  thereby  given  priority  to  the  lien  of 
the  subsequent  mortgagee.  This  decision 
was  affirmed.  L.  R.  7  Ch.  76.  Lord  Hath- 
ertey,  lord  chancellor,  wrote  the  nuiin  opin- 
ion, and  two  of  the  lord  justices  also  writing. 
Lord  Justice  Sir  W.  M.  James  said,  in 
the  course  of  his  opinion :  ''To  my  mind,  it  is 
almost  ludicrous  to  contend,  and  it  would  be 
most  injurious  to  hold,  that  a  man  execut- 
ing a  deed  and  signing  a  receipt,  as  a  matter 
of  form,  should  be  able  to  say  that  it  is  a 
nullity.  ...  I  am  of  opinion  that  ihe 
rule  of  equity  is  the  rule  of  common  sense; 
that  the  principal  must  suffer  for  the  fraud 
of  his  agent,  and  not  the  stranger  who  is 
dealing  with  the  agent;  that  the  man  who 
has  nutde  the  representations,  under  what- 
ever circumstances,  must  bear  the  conse- 
quences of  those  representations,  and  not  tiie 
man  who  has  trusted  to  the  representations 
so  made." 

The^eneral  principle  under  discussion  has 
also  been  recognized  in  the  courts  of  several 
of  the  states.  A  very  well-considered  case, 
involving  these  principles,  but  under  a  differ- 
ent state  of  facts,  is  Eeyder  v.  Ewcelaior 
Bldg.  Loan  Aaso,  2Vo.  2,  42  N.  J.  Eq.  103,  8 
Atl.  310.  It  was  held  there  that  the  lien  of 
a  mortgage  duly  registered  will  not  be  lost 
by  a  cancelation  of  record  effected  through 
accident,  or  the  mistake  or  fraud  of 
third  persons.  If  the  cancelation  be  the  re- 
sult of  the  negligence  of  the  owner,  he  will 
not  be  permitted  to  establish  his  lien  against 
subsequent  bona  fide  purchasers  or  mortga- 
gees acting  upon  the  faith  of  such  cancela- 
tion of  record.  In  this  case  the  mortgagor 
was  the  attorney  of  the  association,  and  had 
given  it  a  mortgage  to  secure  a  loan.  The 
mortgagor  subsequently  obtained  possession 
of  the  mortgage,  and  indorsed  upon  it  the 
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name  of  the  association  without  authority, 
and  a  certificate  of  caocelation,  which  was 
recorded.  He  then  sold  the  property  to  a 
bona  fide  purchaser  as  free*  from  encum- 
brance. The  trial  court  held  that  the  pur- 
chaser, not  the  mortgagee,  should  bear  the 
loss  incident  to  the  fraudulent  cancelation 
of  the  mortgage;  but  the  court  of  chancery, 
on  appeal,  reversed  this  judgment,  and  held 
that  the  mortgagee  should  suffer  the  loss,  as 
it  was  directly  chargeable  to  its  negligence  or 
fault  that  the  mortgagor  was  placed  in  pos.- 
session  of  the  unpaid  mortgage.  Judge 
Story,  in  his  Equity  Jurisprudence  (vol.  1,  9 
434)  in  commenting  upon  the  position  of  a 
bona  fide  purchaser  for  a  valuable  considera- 
tion without  notice,  under  the  circumstances 
that  we  have  been  considering,  said:  "Such 
a  person  is  a  favorite  in  the  eyes  of  courts  of 
equity,  and  is  always  protected  (as  has  been 
already  intimated)  against  claims  of  this 
sort."  In  Oavaga/n  v.  Bryant,  83  111.  376, 
the  grantor  was  deceived,  and  told  he  was 
signing  a  five-years  lease,  when,  in  fact,  it 
was  a  deed.  He  was  held  negligent,  and  bona 
fide  purchaser  protected.  See  also  LoAJorence 
V.  Guaranty  Invest.  Co,  61  Kan.  222,  32  Pac. 
816. 

It  is  urged  that  in  some  of  the  for^[oing 
cases  the  party  sought  to  be  charged  con- 
sciously and  voluntarily  executed  a  convey- 
ance or  other  instrument  by  fraudulent  in- 
ducement, and  that  the  principle  of  equity 
therein  invoked  has  no  application  to  the 
case  of  one  whose  signature  was  obtained  by 
trick  or  device  to  a  paper,  the  character  of 
which  was  unknown,  by  reason  of  the  care- 
lessness or  negligence  of  the  person  so  sign- 
ing. There  is  no  distinction  between  the 
cases,  in  sound  reason  or  on  authority.  If 
A,  by  reason  of  fraudulent  representations, 
knowingly  executes  a  deed,  he  is  estopped 
from  urging  the  fraud  against  the  subse- 
quent bona  fide  mortgisigee  without  notice. 
He  trusted  to  the  person  who  deceived  him, 
and  must  take  the  consequences.  If  B,  with 
utter  disregard  of  results,  si^ns  a  paper  at 
the  solicitation  of  one  occupying  a  confiden- 
tial relation  to  him,  the  contents  of  which  he 
does  not  ascertain,  but  which  was  in  fact  a 
deed,  can  it  be  said  that  his  position  In  a 
court  of  equity  is  more  favorable  thaa  that 
of  A?  He  stands  clearly  within  the  rule 
that,  where  one  of  two  innocent  parties  must 
suffer  from  a  wrongful  act,  he  ikiust  bear  the 
loss  who  enabled  'the  wrong  to  be  done.  His 
position  is  less  favorable  than  A's,  for  he  has 
been  guilty  of  negligence,  while  the  former 
trusted  a  person  he  believed  honest. 

This  plaintiff,  as  nuitter  of  law,  on  the  coo- 
ceded  facts,  is  estopped  from  denying  the  ac- 
knowledgment ana  delivery  of  the  deed. 
She  is,  by  the  findings,  ignorant  of  the  trick 
or  artifice  perpetrated  upon  her.  The  decep- 
tion, so  far  as  this  record  goes,  is  a  mere  fig- 
ment of  her  imagination, — a  susf  icion.  She 
admits  her  signature,  and  stops  there ;  as  to 
how  it  was  obtained,  this  case  is  absolutely 
silent.  Tne  plaintiff  is  found  to  have  signed 
a  paper,  of  whose  contents  she  was  whollv 
ignorant,  which,  unexplained,  is  gross  negli- 
gence, and,  in  the  absence  of  evi£nce  to  the 
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eoDtr&ry,  it  must  be  presumed  that  she 
parted  with  the  instrument  by  voluntary  de- 
livery. Holbrook  V.  New  Jersey  Zinc  Co,  67 
N.  Y.,  at  top* page  624.  This  case  was  de- 
cided below,  ignoring  the  doctrine  of  negli- 
gence and  estoppel,  and  apparently  assuming 
that  the  mortgagees'  rights  depended  upon 
the  validity  of  the  deed  between  the  parties. 
With  all  respect,  I  think  to  affirm  the  judg- 


ment before  us  is  to  disregard  well-settled 
priuciples  which  have  long  been  recognized 
by  courts  of  equity,  to  cast  discredit  upon 
record  titles,  and  to  deter  capitalists  from 
loaning  money  on  real-estate  securi^.  Hie 
judgment  appealed  from  should  be  reversed, 
and  a  new  trial  ordered. 

Vaiin,  J.,  not  voting. 


NORTH   CAROLINA    SUPREME   COURT. 


B.  F.  WHITE,  Appt., 

V. 

William  UNDERWOOD. 

\.«......M.  \*» ......../ 

ConflBement  In  Jail  for  default  of  ball 
In  a  criminal  case  does  not  preclude  legal 
service  on  the  prisoner  of  sun^mons  in  a  civil 
action,  with  an  order  of  arrest  and  bail  an- 
cillary thereto. 

(October  10.  1899.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Superior  Court  for  Hertford  County  va- 
cating an  order  of  arrest  and  bail.  Re- 
versed, 

Defendant  was  charged  with  having  com- 


mitted a  secret  assault  on  plaintiff  with  a 
shot  gun  with  intent  to  kill,  and  was  ar- 
rested and  required  to  give  bonds  for  appear- 
ance to  answer  an  indictment.  Failing  to 
give  the  bond,  he  was  lodged  in  jail.  Plain- 
tiff began  a  civil  action  against  him  for  dam- 
ages for  the  assault,  and  sued  out  an  order 
of  arrest,  and  placed  the  papers  in  the  hands 
of  the  sheriff.  The  sheriff  executed  the  sum- 
mons and  order  of  arrest  in  the  jail,  and 
made  return.  Defendant  after  convicticfn, 
suspension  of  judgment,  and  execution  of  a 
bond  for  appearance  at  next  term  of  court, 
moved  to  dismiss  the  civil  action  and  the  or- 
der of  arrest  for  the  reason  that  the  service 
was  void.  Upon  the  court's  intimation  that 
it  would  grant  the  motion,  plaintiff  moved 
for  an  alias  summons  and  an  alias  order  of 


Note — Service  of  process  on  prisoner. 

The  rule  Is  practically  uniform  that  impris- 
onment on  one  charge  confers  no  privilege  from 
service  of  process  in  another  suit.  The  oiriy 
exceptions  are  that  the  court  will  not  permit 
Its  process  to  be  abused,  so  that  in  case  the  first 
arrest  was  in  violation  of  the  prisoner's  rights 
It  cannot  become  the  means  of  aiding  a  subse- 
quent arrest  which  could  not  have  been  effected 
in  the  first  instance,  and  the  court  will  not  per- 
mit a  criminal  arrest  to  be  nullified  under  sub- 
sequent civil  process. 

Process  may  generally  be  served. 

The  courts  will  generally  permit  service  on  a 
prisoner.  The  question  how  far  express  author- 
ity to  make  the  service  is  necessary,  is  some- 
what obscure  from  the  decisions.  But  it  would 
seem  that  such  authority  need  be  obtained  only 
when  the  prisoner  is  in  custody  under  a  crimi- 
nal charge  awaiting  trial.  Some  of  the  cases 
hold  that  to  be  entitled  to  the  aid  of  the  court 
In  making  service  the  prisoner  must  be  in  the 
custody  of  the  sheriff  or  its  marshal,  and  not 
ol  some  independent  authority. 

If  the  arrest  has  been  in  a  civil  suit,  the  pris- 
oner may  be  detained  to  answer  other  writs. 

A  man  Is  not  to  be  discharged  from  custody 
in  a  civil  suit  If  there  Is  a  writ  against  him  in 
the  hands  of  the  sheriff.  Samuel  v.  Buller,  1 
Bxch.  439.  17  L.  J.  Exch.  N.  8.  84. 

If  a  person  Is  found  In  the  actual  custody  of 
the  sheriff,  although  entitled  to  his  discbarge, 
he  may  be  served  with  a  declaration  so  as  to  be 
Aubject  to  be  charged  by  a  Judgment.  The 
court  says  that  if  the  plaintiff  could  not  charge 
his  debtor  In  custody,  he  would  not  be  amenable 
to  Justice  at  all,  for  the  plaintiff  could  not  ar- 
rest him,  not  being  at  large,  nor  could  have  any 
ather  way  of  coming  at  him.  But  that  a  dec- 
laration could  not  be  delivered  to  a  prisoner  in 
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custody  except  during  term  time;  citing 
Holloway's  Case,  17  Geo.  II.  The  practice  of 
delivering  declarations  to  a  defendant  In  cus- 
tody takes  its  rise  from  the  old  one  of  actually 
bringing  them  into  court  in  term  time,  and  there 
charging  them.  And  the  court  says  that  during 
vacation  the  right  method  is  to  file  a  bill  as  of 
the  preceding  term,  and  then  to  deliver  to  or 
leave  for  the  defendant  being  in  custody  a  copy 
of  the  declaration  as  of  the  preceding  term,  and 
make  an  affidavit  thereof.  Hutchlns  v.  Ken- 
rick,  2  Burr.  1048. 

A  debtor  imprisoned  by  virtue  of  proceedings 
against  him  in  a  civil  suit  Is  equally  subject  to 
another  suit  as  if  he  were  at  large.  Morris  v. 
Walsh,  14  Abb.  Pr.  387,  9  Bosw.  636. 

In  England,  to  obtain  Jurisdiction  of  a  person 
already  under  arrest  In  a  civil  proceeding,  the 
practice  seems  to  have  been  to  lodge  a  detainer 
against  him  while  so  in  custody.  Ra  Stooford. 
1  Dowl.  N.  S.  188,  4  Scott,  N.  B.  23,  8  Slatui.  A 
O.  409. 

A  person  under  arrest  In  one  proceeding  may 
be  detained  under  an  execution  delivered  to  the 
sheriff  in  another  proceeding.  Re  Johnson.  21 
Abb.  N.  C.  172. 

In  theory  the  rule  has  not  been  quite  so  lib- 
eral in  criminal  cases,  although  in  practice  there 
is  little  difference. 

Thus,  in  Anonymous,  Moseiy,  237,  where  a 
subpcena  was  moved  for  against  one  in  prison 
on  a  charge  of  murder,  the  vice  chancellor  said 
no  process  can  be  served  on  a  prisoner  commit- 
ted at  the  suit  of  the  Crown  without  leave.  But 
in  that  case  he  granted  leave  to  make  the  serv- 
ice. 

Later,  in  Grainger  v.  Moore,  6  Dowl.  P.  C. 
45G,  a  motion  was  made  for  an  order  command- 
ing the  sheriff  to  detain  a  person  in  his  custody 
on  a  criminal  charge  at  the  suit  of  a  person  In 
a  civil  action,  and  the  Judge  said  such  an  order 
was  not  necessary;  thst  If  the  writ  is  lodged 
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arrest.  The  court  granted  the  motion  for 
alias  Biunmons,  but  refused  to  grant  that  for 
a&  alias  order  of  arrest  for  the  reason  that 
defendant  was  under  a  bond  for  his  appear- 
ance, and  during  that  time  he  could  not  be 
arrested  in  a  civil  action. 

Further  facts  appear  in  the  opinion. 

Messrs.  Wlnbome  A  Lawrenoe,  for  ap- 
pellant: 

The  object  of  the  summons  is  to  notify  the 
defendant  of  the  commencement  of  the  action 
asainst  him,  and  give  the  court  jurisdiction 
of  the  action,  and  when  served  as  required  by 
law,  he  is  fixed  with  notice  of  all  orders  and 
decrees  entered  in  the  action. 

Bparrow  v.  Davidson  College,  77  N.  G.  35; 
Oovemor  University  v.  Lassiter,  83  N.  C.  38 ; 
England  v.  Gamer,  90  N.  C.  107;  State  ex 
reL  Caldv?eU  v.  Wilson,  121  N.  G.  425,  28  S. 
E.  554. 


A  voluntary  appearance  by  defendant  or 
his  attorney  when  the  summons  has  been  is- 
sued, but  not  served,  "is  equivalent  to  per- 
sonal service  of  the  summons  upon  him." 

N.  G.  Gode,  S  229;  Glark's  Gode,  pp.  141, 
126,  127;  New  York  Gode,  S  139;  Higgins  v. 
Rooktoell,  2  Duer,  050;  Wellington  v.  Clas- 
son,  18  How.  Pr.  10,  9  Abb.  Pr.  175. 

The  filing  of  an  answer  to  the  complaint, 
nothing  else  appearing,  is  a  voluntary  ap- 
pearance by  the  defendant,  and  he  is  as  much 
in  court  as  if  the  summons  had  been  legally 
served  by  a  proper  officer. 

Pennitnan  v.  Daniel,  95  N.  C.  341 ;  Wheeler 
V.  Cobb,  76  N.  G.  21 ;  State  ex  rel  Caldtoell 
V.  Wilson,  121  N.  G.  425,  28  S.  E.  554. 

Such  an  appearance  gave  the  plaintiif  a 
vested  right  in  the  action,  of  which  the  court 
could  not  voluntarily  or  arbitrarily  deprive 
him. 


with  the  sheriff  he  Is  bocmd  to  detain  the  prls- 
.  oner.     But  that  an  order  might  be  necessary  In 
case  of  a  prisoner  in  custody  of  the  marshal. 

Where  a  person  Is  In  custocly  onder  a  crimi- 
nal charge,  or  under  an  attachment,  and  Is 
sought  to  be  detadned  on  a  civil  process,  the 
proper  course  for  the  person  seeking  to  detain 
him  is  to  make  a  special  application  to  the  court 
out  ot  which  the  dvil  process  Issues  for  liberty 
to  lodge  a  detainer  against  the  person  In  cus- 
tody.     Ba  parte  Smith,  Alcock  A  N.  126,  note. 

It  is  well  settled  in  England  that  a  person  in 
custody  of  the  marshal  or  sheriff  on  a  criminal 
charge  before  or  after  conviction  Is  subject  to 
a  civil  action  if  leave  of  the  court  otr  of  a  Judge 
In  vacation  is  first  granted.  Williams  v.  Bacon, 
10  Wend.  636. 

It  is  competent  to  lodge  a  writ  in  a  civil  suit 
against  a  lawful  prisoner  at  the  suit  of  the 
state.  Peltier  v.  Washington  Bkg.  Co.  14  N. 
J.  L.  301. 

The  service  of  an  application  for  a  conserva- 
tion of  a  prisoner  in  prison  on  a  criminal  charge 
may  be  made  upon  him  in  the  prison,  where  he 
has  no  other  place  of  residence  at  the  time. 
Dunn's  Appeal,  35  Conn.  82. 

Privilege  of  a  suitor  does  not  hold  when  be 
has  been  surrendered  by  his  ball  in  a  case,  and 
Is  in  actual  custody  at  the  time  of  the  arrest. 
Davis  V.  Cummins,  8  Yeates,  387. 

One  under  lawful  arrest  is  not  on  that  ac- 
count exempt  from  service  of  civil  process.  By- 
ler  V.  Jones,  22  Mo.  App,  623. 

A  person  out  on  bail  conditioned  for  his  ax>- 
pearance  before  a  justice  of  the  peace  to  an- 
swer to  a  criminal  charge  there  pending  is  not 
wLthln  the  terms  of  a  statute  providing  that  a 
person  in  custody  on  a  criminal  charge  shall  not 
be  removed  from  such  custody  into  any  other  pris- 
on except  by  habeas  corpus  or  other  legal  writ, 
but  such  person  is  subject  to  arrest  in  another 
action.     Re  Popejoy  (Coio.)  65  Pac  1083. 

In  Williams  v.  Smith,  1  Dowl.  P.  C.  703,  a 
habeas  corpus  was  granted  to  bring  up  a  prison- 
er in  custody  of  the  marshal  on  a  criminal 
charge  for  the  purpose  of  charging  him  with 
a  declaration. 

Statutes  in  some  jurisdictions  provide  for 
service  on  prisoners. 

The  statute  of  8  &  9  Wm.  III.  chap.  27,  I  13, 
relating  to  prisoners  in  the  Fleet  prison,  enacts 
that  the  delivery  of  the  declaration  after  filing 
fct  and  then  giving  a  rule  to  plead  and  making 
alBdavlt  of  the  delivery  of  the  declaration  shall 
entitle  the  plaintiff  to  sign  judgment  as  if  the 
defendant  had  been  actually  charged  at  the  com- 
mon pleas  or  exchequer  bar. 
46  L.  B.  A. 


Under  the  New  York  Code  of  Civil  Procedure, 
I  119,  a  prisoner  being  conveyed  through  a  coun- 
ty from  the  place  of  arrest  to  the  place  of  con-, 
flnement  is  not  liable  to  arrest  In  a  civil  action 
while  passing  through  such  county. 

That  rule  was  followed  In  Lave  v  Tlumphroy, 
0  Wend.  204. 

And  I  132  provides  that  a  sheriff  who  has 
custody  of  a  prisoner  must  permit  such  access 
to  him  as  may  be  necessary  for  the  personal 
service  of  a  paper  In  an  action  to  which  the  pris- 
oner is  a  party,  and  which  must  be  personally 
served. 

PrUoner  serving  sentence. 

If  the  prisoner  has  been  convicted  and  is 
serving  his  sentence  there  is  no  reason  why  serv- 
ice cannot  be  made  on  him  if  access  to  him  can 
be  obtained. 

A  convict  in  custody  of  the  sheriff  Is  as  much 
subject  after  conviction  as  before,  to  a  civil 
suit,  and  the  notification  by  service  of  the  writ 
of  the  suit  against  him  is  as  effectual  as  it 
would  have  been  if  he  never  had  been  convicted. 
•The  court  says  this  was  the  Intent  of  the  statute. 
Smith  V.  McGIasson,  7  J.  J.  Marsh.  154. 

A  person  in  custody  on  a  criminal  charge  may, 
before  or  after  conviction,  be  served  with  civil 
process.     Slade  v.  Joseph,  5  Daly,  187. 

Service  of  process  on  a  convict  in  the  stste 
prison  Is  valid,  and  gives  the  court  jurisdiction. 
Davis  V.  Duffle,  1  Abb.  App.  Dec.  486,  3  Keyes, 
606,  Affirming  8  Bosw.  617,  Reversing  18  Abb. 
Pr.  360. 

An  attainted  person  In  prison  may  be  charged 
in  a  civil  suit  by  leava  of  court.  Kamsay  v. 
M'Donald,  1  W.  Bl.  30. 

The  court  will  give  a  man  leave  to  serve  a 
felon  with  process,  though  he  is  under  sentence 
of  death  which  is  likely  to  be  changed  to  trans- 
portation If  the  felony  did  not  work  a  forfeit- 
ure, and  the  person  applying  will  undertake  not 
to  take  execution  against  his  person.  Coppen 
V.  Gunner,  2  Ld.  Raym.  1672. 

A  person  under  sentence  of  Imprisonment  for 
life  Is  subject  to  be  sued  In  a  civil  action.  Bon- 
nell  V.  Rome,  W.  A  O.  R.  Co.  12  Hun,  218. 

The  personal  service  of  a  subpoena  upon  a  de- 
fendant who  is  confined  In  the  state  prison  for 
a  term  of  years  Is  regular.  Phelps  v.  Phelps,  7 
Paige,  150. 

After  a  person  has  been  committed  to  the  ens- 
tody  of  the  sheriff  charged  In  execution  upon 
final  process  he  cannot  be  removed  upon  a 
charge  for  obtaining  goods  by  false  pretenses 
under  a  warrant  issued  by  a  police  jastios. 
Brown  v.  Tracy,  0  How.  Pr.  98. 
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White  V.  Etoing,  37  U.  S.  App.  365,  69  Fed. 
Rep.  451,  16  C.  C.  A.  296. 

A  general  appearance  not  only  waives  ir- 
regularity in  service  of  summons,  but  also 
waives  irregularity  in  the  service  of  the  or- 
der of  arrest. 

Branch  v.  Frank,  81  N.  C.  180;  Wheeler  v. 
Cobb,  75  N.  C.  21 ;  Rocky  Mount  Mills  v.  Wil- 
mington d  W,  R.  Co,  119  N.  C.  706,  25  S.  E. 
854. 

The  plaintiff  certainly  had  a  right  to  sue, 
and  if  he  could  not  have  a  legal  service  of 
the  original  processes,  he  would  have  been 
entitled  to  judicial  writs,  that  is,  alias  and 
pluries  writs,  until  he  could  get  a  legal  serv- 
lee. 

3  BI.  Com.  Lewis's  ed.  pp.  282,  283;  4  BI. 
Com.  Lewis's  ed.  p.  319 ;  Pearson,  Law  Lee.  pp. 
318,  319;  State  ex  rel.  Battle  v.  Baird,  118 


N.  C.  860,  24  S.  E.  668;  Btheridge  t.  Wood- 
ley,  83  N.  C.  11;  Cooper  v.  Wyman,  122  N. 
C.  784,  29  S.  E.  947 ;  N,  K.  Fairbank  d  Co. 
V.  Cincinnati,  N.  O.  d  T.  P.  R,  Co.  9  U.  S. 
App.  212,  54  Fed.  Rep.  420,  4  C.  C.  A.  403. 

The  right  to  a  judicial  writ  depends  upon 
the  return  of  the  officer,  and  is  always 
granted  as  a  right  when  demanded,  and 
when  there  has  been  no  legal  service  of  the 
original  writ  or  process. 

Authorities  just  above  cited;  Mullen  v. 
Norfolk  d  N.  C.  Canal  Co.  112  N.  C.  109. 
16  S.  E.  901;  Allen  v.  Strickland,  100  N.  C. 
225,  6  S.  E.  780. 

The  order  vacating  the  order  of  arrest  af- 
fects "a  substantial  right,"  and,  if  not  ap- 
pealed from,  becomes  res  judicata. 

Jones  V.  Thome,  80  N.  C.  72;  Roulhae  v. 
Brovm,  87  N.  C.  1 ;  Henry  v.  HiUiard,  120 


Under  a  statute  requiring  service  at  the  usaal 
place  of  abode,  a  person  who,  upon  being  con- 
fined upon  an  Imprisonment  for  four  years, 
leaves  bis  family  in  possession  of  his  residence, 
win  not  abandon  bis  usual  place  of  abode,  but 
the  service  may  be  made  at  the  family  resi- 
dence.    Grant  v.  Dal  liber,  11  Conn.  234. 

In  one  case  it  was  held  that  a  person  in  prison 
onder  sentence  for  life  is  to  be  regarded  as  civilly 
dead,  so  that  a  writ  of  scire  facias  to  revive  a 
Judgment  cannot  be  served  on  him  with  effect. 
Troup  V.  Wood,  4  Johns.  Cb.  228. 

But  that  case  was  virtually  overruled  In  Plat- 
ner  v.  Sherwood,  6  Johns.  Ch.  180. 

Where  leave  was  obtained  tb  detain  a  person 
In  prison  on  the  charge  of  bigamy  to  answer 
for  a  debt  due,  and  the  prisoner  was  convicted 
and  sentenced  to  imprisonment.  It  was  held  that 
the  plaintiff  was  not  bound  to  declare  during 
the  term  of  the  imprisonment,  that  he  could 
not  declare  without  leave  of  court,  and  that  In 
the  absence  of  leave  he  was  not  in  default  un- 
til the  term  of  Imprisonment  expired.  Altroffe 
V.  Lunn,  9  Bam.  &  C.  396. 

Aasistamee  of  court. 

In  case  the  keeper  of  the  prison  refuses  to 
permit  service  on  the  prisoner  the  court  will  In 
some  cases  give  Its  aid  In  effecting  service. 

In  case  the  governor  of  a  prison  refuses  to 
permit  service  upon  a  person  undergoing  crim- 
inal sentence  he  may  be  compelled  to  do  so  by 
attachment.  Danson  v.  Le  Capelain,  7  Bxch. 
667,  21  L.  J.  Exch.  N.  8.  219. 

But  the  court  will  not  interfere  where  the 
prisoner  is  In  the  custody  of  persons  over  whom 
the  court  has  no  control. 

Lord  Holt  refused  to  bring  up  a  prisoner  from 
a  prison  of  the  admiralty  that  he  might  be 
charged  In  the  King's  bench  at  the  suit  of  a  pri- 
vate person,  saying  that  the  latter  court  most 
not  elude  the  process  of  the  former,  and  that 
plaintiff  could  not  declare  against  defendant  un- 
til he  was  In  custody.  Keach's  Case,  1  Balk. 
861. 

The  court  of  common  pleas  will  not  grant 
a  writ  ot  habeas  corpus  to  bring  up  a  prisoner 
In  the  Cold  Bath  Fields  prison  to  be  charged  In 
a  civil  action.  The  court  says  this  cannot  be 
done  without  changing  the  custody  of  defendant, 
for  the  person  to  be  charged  must  be  either  In 
the  custody  of  the  sheriff  or  of  the  officer  of 
this  court.  This  court  cannot  charge  defend- 
ant In  a  civil  action,  for  if  upon  the  return  of 
the  writ  we  should  find  the  custody  to  be  law- 
ful we  must  send  defendant  back  again.  This 
.court  cannot  change  the  custody  and  then  com- 
46  L.  R.  A. 


mit  the  defendant  upon   the  criminal   matter. 
Walsh  V.  Davles,  2  Bos.  &  P.  N.  R.  246. 

A  prisoner  In  the  bouse  of  correction  which  la 
under  the  charge  of  the  Justice  of  the  peace  will 
not  be  brought  up  by  the  court  on  habeas  corpus  to 
be  charged  with  a  bailable  writ  and  recommitted 
to  his  former  custody  so  charged.  The  court 
says  the  consequences  of  charging  this  person 
with  a  declaration  would  be  to  make  the  Jailer 
of  the  house  of  correction  liable  to  the  plain- 
tiffs In  case  of  an  escape.  The  only  Inconven- 
ience of  the  law  as  It  stands  Is  that  during  the 
prisoner's  confinement  In  these  places  he  cannot 
be  sued  when  plaintiff  probably  could  de- 
rive no  fruit  from  his  suit.  Brandon  v.  Davis. 
9  East,  164,  Distinguishing  Lawrence  v. 
Laldler  (1768)  and  Bond  v.  Isaac  (1757)  80 
Oeo.  II.,  where  the  prisoner  was  in  custody  of 
the  sheriff. 

And  that  case  was  followed  in  Guthrie  v. 
Ford,  4  Dowl.  &  R.  271,  overruling  Morland  v. 
Weston,  8  Dowl.  &  R.  81,  where  the  purpose  of 
the  writ  was  to  charge  defendant  in  execution, 
and  the  only  discussion  was  as  to  whether  or 
not  the  right  to  execution  was  lost  by  lapse  of 
time. 

BervUse  on  faUer. 

In  some  cases  where  access  to  the  prisoner 
has  been  refused,  service  on  the  jailer  has  been 
held  effectual. 

Where  defendant's  solicitors  refused  to  re- 
ceive service  In  an  equity  case,  and  defendant  be- 
ing In  custody  of  a  Jailer,  the  latter  refuses  to 
permit  access  to  him  for  the  purpose  ot  service, 
service  may  be  made  by  leaving  a  copy  with  the 
Jailer.  Newenbam  v.  Pemberton,  2  Colly.  Ch. 
Cas.  64. 

The  case  of  Joyce  v.  Joyce,  1  Hogan,  121,  Is 
cited  by  some  of  the  old  books  on  chancery  prac- 
tice as  deciding  that  the  court  will  grant  on  mo- 
tion an  order  to  the  effect  that  leaving  a  sab- 
p<ena  with  the  turnkey  of  a  prison  will  be  a 
good  service  on  a  prisoner  at  large,  and  If  de- 
fendant Is  In  close  custody  such  service  is  good 
without  motion.  < 

A  subpoena  served  on  the  keeper  of  the  state 
prison  for  a  person  confined  therein  Is  sufficient 
where  the  rule  requires  service.  In  the  absence 
of  defendant,  to  be  upon  his  wife,  servant,  or 
some  member  of  his  family  at  his  dwelling 
house  or  place  of  abode,  and  the  keeper  of  tb« 
prison  is  the  only  person  upon  whom  service 
can  be  made.  Johnson  v.  Johnson,  Walk.  Ch. 
(Mich.)  809. 

But  If  a  defendant  is  In  prison  the  court  will 
not  be  satisfied  with  a  substituted  service  of 
the  process  on  the  Jailer  unless  there  Is  a  rea- 
sonable  probability   that  the  oontents  ol  ths 
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K.  C.  479,  27  S.  E.  130;  WiUon  r.  Line- 
berger,  82  N.  C.  413 ;  Raisin  Fertilizer  Co.  ▼. 
Oruhhs,  114  N.  G.  470,  19  S.  E.  597. 

The  eourt  erred  in  holding  that  the  de- 
fendant could  not  be  arrested  in  the  cItII  ac- 
tion because  he  was  under  bond  for  his  ap- 
pearance at  next  term  of  court. 

The  law  exempting  witnesses,  suitors,  and 
certain  others  from  arrest  in  civil  actions 
while  attending,  going  to,  or  returning  from 
any  court  does  not  throw  around  such  priv- 
ileged parties  the  protective  arm  of  the  law, 
except  during  the  necessary  time  required  in 
eoiug  to,  remaining  at,  and  returning  home 
from  court. 

Ballinger  v.  Ellioit,  72  N.  C.  596;  Cooper 
T.  Wyman,  122  N.  C.  784,  29  S.  E.  947 ;  1 
Wait,  Pr.  pp.  600,  601 ;  Hare  v.  Byde,  L.  R. 
3  Eq.  435;  Williama  v.  Baoon,  10  Wend.  636; 


Luoae  v.  Alhee,  1  Denio,  666;  CMpin  t.  €0- 
hen,  L.  R.  4  Exch.  131. 

Mr,  D.  O.  Barnea»  for  appellee: 

A  defendant  under  arrest  is  privileged 
from  a  second  arrest  until  discharged. 

ifoore  V.  Oreen,  73  N.  C.  394,  21  Am.  Rep. 
470. 

It  was  a  common-law  principle  that  suit- 
ors were  privileged  from  arrest  while  going 
to,  remaining  at,  and  returning  from  court. 
And  this  principle  is  still  in  force  in  this 
state. 

Hammerskold  v.  Rose,  52  N.  C.  (7  Jones 
h.)  629. 

A  defendant  may  at  any  time  before  judg- 
ment apply  on  motion  to  vacate  the  order 
of  arrest 

N.  C.  Code,  S  316;  Parker  v.  MoPhail,  112 
N.  C.  504.  16  S.  E.  848. 


document  will  thereby  become  known  to  defend- 
ant. Bland  ▼.  Bland,  L.  R.  8  Prob.  ft  Dlv.  288, 
44  L.  J.  H.  C.  N.  8.  14,  82  L.  T.  N.  S.  404,  23 
Week.  Bep.  419,  12  Moak,  Bng.  Rep.  688. 

Service  immediately  after  disoharge  from  orimi- 

no!  arrest. 

The  absence  of  privilege  afforded  by  a  crimi- 
nal arrest  I4  Illustrated  by  esses  recognising 
tbe  validity  of  service  Immediately  after  a  dis- 
charge from  custody  while  defendant  Is  still 
practically  In  the  power  of  the  eoort. 

An  acquitted  prisoner  has  no  privilege  from 
arrest  under  dvll  process,  even  while  in  eourt. 
Hare  v.  Hyde,  16  Q.  B.  894,  20  L.  J.  Q.  B.  N.  S. 
185,  16  Jur.  816. 

Where  a  person,  being  unlawfully  In  custody 
upon  dvll  process.  Is  discharged  by  the  court, 
he  Is  privileged,  during  his  return  home,  from 
arrest  under  civil  process.  But  he  Is  not  privi- 
leged from  arrest  under  criminal  process,  nor  Is 
be  privileged  If  his  former  Imprisonment  was  un- 
der criminal  process.  Reg.  v.  Douglas,  8  Q.  B. 
825,  8  Gale  k  D.  500,  12  L.  J.  Q.  B.  N.  S.  49. 
7  Jur.  89. 

One  arrested  for,  and  scgultted  of,  felony  Is 
not  entitled  «to  return  home  before  being  ar- 
rested In  a  dvll  action.  Goodwin  v.  Lordon,  1 
Ad.  ft  El.  878,  8  Nev.  ft  M.  879.  2  Dowl.  P.  C. 
504 ;  Rex  v.  Prlddle,  cited  In  1  Tidd.  Pr.  9tb  ed. 
196;  Anonymous.  1  Dowl.  P.  C.  167, — ^where  It 
was  stated  In  argument  that  the  regular  time 
for  the  discharge  of  tbe  prisoner  would  be  the 
end  of  the  term,  and  in  esse  he  was  not  dis- 
charged until  then  tbe  plaintiff  might  lodge  a 
detainer  against  bim  with  the  sheriff,  and  be 
would  take  notice  of  It. 

An  arrest  on  civil  process  before  tbe  defend- 
ant has  left  a  Jail  from  which  he  has  been  dis- 
charged Is  not  Illegal  where  he  has  remained 
several  hours  after  the  discharge  for  the  purpose 
of  avoiding  arrest  Loveltt  v.  Hill,  4  Dowl.  P. 
C.  570. 

One  who  has  been  convicted  of  an  sssault 
In  a  court  of  special  sessions  is  not  privileged, 
while  returning  home,  from  arrest  In  a  dvll  ac- 
tion.    Lucas  V.  Albee,  1  Denlo.  006. 

A  defendant  who  has  been  brought  Into  court 
by  a  criminal  process  and  discharged  from  ar- 
rest upon  giving  ball  Is  not  exempt  from  ar- 
rest on  a  dvll  process  Immediately  afterwards 
before  be  leaves  the  courtroom.  Moore  v. 
Green,  73  N.  C.  394,  21  Am.  Uep.  470. 

But  In  Callans  v.  Sherry.  Alcock  ft  N.  125. 
It  was  held  that  where  a  person  attends  court 
on  a  recognisance  to  answer  a  criminal  charge 
he  Is  privileged  from  dvil  arrest  until  his  re- 
tom  home:  relying  upon  Williams  v.  Steele,  4 
4a  T,.  R.  A. 


Ir.  Law  Rec  169.  And  that  case  was  followed 
In  Kelly  v.  Barnwell,  Cooke  ft  Ale.  94. 

So,  an  accused  person  who  attends  under  his 
recognisance  at  the  hearing  of  the  charge 
against  himself  Is  privileged  from  arrest  on  dvll 
process  during  his  return  home.  Gilpin  v.  Ben- 
lamln,  L.  R.  4  Kxch.  181,  .38  L.  J.  Bxch.  N.  & 
50,  19  L.  T.  N.  8.  830,  17  Week.  Rep.  885. 

Although  dvll  process  will  not  be  allowed  to 
Interfere  with  criminal  process.  In  case  a  per- 
son discharged  from  arrest  on  a  criminal  charge 
upon  giving  bond  to  keep  the  peace  is  arrested 
on  dvll  process  the  proper  course  Is  to  apply 
to  the  court  out  of  which  the  civil  process  is- 
sued for  relief.  Rex  v.  ITLonghlin,  Alcock  ft 
N.  180. 

Bffeet  of  privilege  from  first  arrest. 

If  the  first  arrest  was  In  violation  of  defend- 
ant's privilege  the  rule  Is  that  subsequent  writs 
win  not  affect  him  while  in  custody  under  the 
hrst  arrest. 

If  the  original  arrest  cannot  be  sustained  be- 
cause of  tbe  privilege  of  the  defendant,  the  de- 
tainers cannot  be  sustained.  Be  parte  King,  7 
Vea  Jr.  812 ;  Sldgler  v.  Birch,  9  Ves.  Jr.  69. 

Where  a  person  has  been  arrested  In  a  dvll 
action  while  returning  from  an  examination  be- 
fore a  bsnkruptcy  commissioner,  detainers  filed 
against  him  while  he  is  under  arrest  cannot  be 
sustained.     Be  parte  Hawkins,  4  Ves.  Jr.  601. 

80,  where  a  solicitor  was  arrested  while  re- 
turning from  attending  a  master,  detainers  sub- 
sequently lodged  against  him  were  discharged. 
Be  parte  Ledwlch,  8  Ves.  Jr.  598. 

So,  where  he  was  arrested  upon  his  return 
from  attending  a  motion,  a  detainer  subsequent- 
ly filed  against  him  was  discharged.  Bromley 
V.  Holland,  5  Ves.  Jr.  2. 

Illegality  of  first  arrest. 

The  fact  that  the  first  arrest  was  Illegal  Is 
not  of  itself  sufilcient  to  defeat  the  service  of 
the  subsequent  writs.  It  will  be  so  If  the 
plaintiff  Is  in  collusion  with  the  instigation  of 
tbe  arrest,  or  If  the  writ  must  be  served  by  an 
ofiicer  who  was  guilty  of,  or  In  collusion  with, 
tbe  Illegal  arrest. 

When  the  sheriff  arrests  a  defendant  In  one 
action  It  operates  virtually  as  an  arrest  in  all 
the  actions  in  which  the  sheriff  holds  writs 
against  bIm  at  the  time,  and  this  detainer  will 
hold  good,  though  the  court  may,  upon  col- 
lateral grounds  unconnected  with  the  act  of  tbe 
sheriff,  order  the  party  to  be  discharged  from 
the  first  arrest.  But  where  the  sheriff  has  un* 
der  his  own  act  illegally  arrested  the  defendant 
he  Is  not  la  custody  luder  the  first  writ;  1m 
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A  judge  of  the  superior  court  has  power 
to  vacate  or  modify  orders  made  in  a  cause 
at  any  time  before  final  judgment. 

Welch  V.  Kingsland,  89  N.  C.  179. 

A  motion  to  vacate  the  order  of  arrest 
should  be  allowed  if,  upon  all  the  facts  found 
and  the  law  arising  thereon,  the  court  should 
be  satisfied  that  the  order  ought  to  be  va- 
cated. 

Harriaa  v.  Sneeden,  101  N.  C.  279,  7  S. 
£.  801. 

\  acating  or  refusing  to  vacate  an  order  of 
arrest  affects  a  substantial  right  claimed 
from  which  an  appeal  will  lie. 

N.  C.  Code,  §  548;  Roulhao  v.  Brown,  87 
N.  C.  1;  Raisin  Fertilizer  Co,  v.  Gruhha,  114 
N.  C.  473,  19  S.  E.  597 ;  Judd  v.  Crawford 
Gold  Min,  Co.  120  N.  C.  399,  27  b.  E.  81. 

But  the  findings  of  fact  by  the  judge  in 
an  action  at  law,  upon  which  an  order  of  ar- 
rest is  made  or  vacated,  are  conclusive. 

Harrias  v.  Sneeden,  101  N.  C.  273,  7  S.  E. 
801 ;  Parker  v.  McFhail,  112  N.  C.  605,  16  S. 
B.  848. 


Olark,  J,,  delivered  the  opinion  of  the 
court: 

The  summons  in  this  action,  and  an  order 
of  arrest  and  bail  ancillary  thereto,  were 
served  upon  the  defendant  while  confined  in 
jail,  upon  failure  to  give  bond  for  his  ap- 
pearance to  answer  a  criminal  charge  for 
some  secret  assault.  Code,  ft  131.  The  sher- 
iff has  authority  to  serve  process  anywhere 
in  his  county,  in  jail  as  well  as  elsewhere. 
The  jail  possesses  no  "privilege  of  sanctu- 
ary.'' The  reason  for  the  exemption  of  wit- 
nesses and  jurors  from  civil  arrest  (Code,  99 
1367,  1735),  and  of  nonresident  parties  and 
witnesses  voluntarily  attending  court  here, 
from  service  of  any  civil  process  {Cooper 
V.  Wyman,  122  N.  C.  784,  29  S.  E.  947),  does 
not  apply  to  parties  arrested  in  criminal  pro- 
ceeding {Moore  v.  Gfreen,  73  N.  C.  394,  21 
Am.  Rep.  470) .  There  is  no  public  policy  to 
encourage  the  latter.  In  Davis  y.  Dufjle,  I 
Abb.  App.  Dec.  486,  it  is  said  by  the  court 
of  appeals  of  New  York,  affirming  the  same 
case  in  8  Bosw.  617:     "It  was  decided  in 


Is  suffering  a  false  Imprisonment,  and  such 
false  ImprlsonmeDt,  being  do  arrest  In  the  orig- 
inal action,  cannot  operate  as  an  arrest  under 
tbe  other  writs  lodged  with  the  sheriff.  Bar- 
ratt  V.  Price,  9  Ding.  500,  2  Moore  A  S.  034,  1 
Dowl.  P.  C.  725. 

That  a  defendant  Is  held  to  ball,  under  an 
order  granted  when  a  material  fact  Is  withheld 
from  the  knowledge  of  the  judge,  so  that  he  Is 
entitled  to  his  discharge,  will  not  prevent  hfs 
being  held  under  a  detainer  lodged  against  him 
by  a  third  person  while  he  Is  so  In  custody. 
The  court  said  It  wxxuld  occasion  extreme  Incon- 
venience If  a  third  person  were  to  be  put  under 
the  necessity  of  examining  Into  the  validity  of 
the  custody  of  a  defendant  before  he  lodged  his 
detainer.  Davles  v.  Chippendale,  2  i'*08.  &  P. 
282. 

If  a  sheriff's  officer,  having  arrested  without 
a  warrant,  procures,  for  the  purpose  of  making 
the  arrest  good,  his  own  name  to  be  inserted 
In  a  warrant  properly  Issued  In  the  action  to 
another  officer,  an  airest  or  detainer  in  this 
suit  will  not  warrant  a  detainer  under  a  capias 
ad  aatisfaoiendutn  In  a  suit  which  had  been  de- 
livered to  the  sheriff  before  the  other  arrest, 
but  no  warrant  Issued  on  It.  Collins  v.  Tewens, 
10  Ad.  &  El.  570,  2  Perry  A  D.  439.  3  Jur.  951. 

Where  an  arrest  Is  made  by  a  stranger,  who 
takes  the  prisoner  to  his  home  and  then  applies 
to  the  sheriff  for  a  warrant,  which  Is  given  him 
and  which  he  executes,  this  Is  a  legal  arrest  by 
the  sheriff,  so  that  the  prisoner  may  be  detained 
under  other  writs  then  in  the  sheriff's  hands. 
Robinson  v.  Yewens,  5  Mees.  A  W.  149,  7  Dowl. 
P.  C.  377,  1  II.  &  H.  38,  3  Jur.  770. 

A  defendant  who  has  been  wrongfully  ar- 
rested for  a  crime  on  Sunday  without  warrant 
may  be  lawfully  arrested  upon  a  civil  process 
as  he  is  leaving  the  police  office  after  he  has 
been  ordered  to  be  discharged.  Jacobs  v. 
Jacobs,  8  Dowl.  P.  C.  075. 

But  where,  by  the  contrivance  o£  plaintiff,  de- 
fendant la  arrested  on  a  criminal  process  on 
Sunday  foo:  the  purpose  of  securing  his  arrest 
by  civil  process,  and  detained  in  custody  until 
the  following  day,  when  the  civil  writ  Is  served, 
he  will  be  discharged.  Weils  v.  Gurney,  8 
Barn.  A  C.  709. 

If  a  person  is  arrested  in  a  civil  action  under 
an  Illegal  process,  because  of  which  he  Is  subse- 
quently discharged,  he  cannat  be  detained  un 
der  a  subsequent  writ  In  favor  of  the  same  per- 
-i«  L.  K.  A. 


son  who  instigated  the  former  Irregular  writ. 
Parke,  B.,  says  if  a  pereon  improperly  place  an- 
other In  custody  he  cannot  detain  him  by  means 
of  any  process  at  his  suit  and  for  his  benetit. 
Elall  V.  Hawkins,  4  Mees.  A  W.  69^0,  7  Dowl.  P. 
C.  200. 

If  the  flrst  arrest  of  a  defendant  be  unlawful, 
he  cannot  be  served  with  other  bailable  process 
at  the  suit  of  the  same  plaintiff  while  In  cus- 
tody upon  the  Illegal  arrest.  Peltier  v.  Wash- 
ington Bkg.  Co.  14  N.  J.  L.  391. 

If  while  a  ca.  sa.  at  the  suit  of  plaintiff  is 
lying  In  the  hands  of  the  sheriff,  defendant  Is 
illegally  arrested  at  the  suit  of  another  persou 
because  before  the  arrest  the  warrant  had  been 
withdrawn,  the  ca.  sa.  attaches,  and  the  sheriff 
cannot  discharge  the  defendant.  Arundel  v. 
Chltty,  1  Dowl.  P.  C.  499. 

If  the  Qrst  arrest  is  Illegal  the  defendant  can- 
not be  detained  under  other  writs  without  a 
fresh  arrest.  But  such  fresh  arrest  is  not  pre- 
vented by  the  fact  that  the  formi^r  arrest  was 
Illegal,  If  there  is  no  collusion.  Collins  ▼. 
Yewens,  10  Ad.  A  El.  670,  2  Perry  A  D.  439,  S 
Jur.  951. 

Detainers  were  upheld  against  a  person  under 
commitment  for  contempt  for  refusing  to  obey 
an  order  of  court  and  produce  the  title  papers 
of  land  sold  under  a  commission  In  bankruptcy, 
although  the  commitment  was  afterward  set 
aside  because  the  sale  was  void,  where  It  ap- 
pears that  defendant  had  pleaded  and  a  repli- 
cation bad  been  filed.  Tbe  exact  ground  of 
this  ruling  Is  not  stated,  but  the  court  does 
state  that  where  a  person  was  taken  In  execu- 
tion upon  a  Judgment  which  turned  out  to  be 
erroneous,  and  was  reversal,  all  intermediate 
detainers  should  be  allowed  to  stand;  and  that. 
If  the  commitment  was  on  an  Interlocutory  or- 
der. If  the  defendant  did  not  make  Immediate 
application,  but  waited  until  other  detainers 
were  lodged,  to  take  steps  upon  the  detainers, 
he  conid  not  be  discharged  from  these  detain- 
ers.    Em  parte  Dumbell,  10  Ves.  Jr.  829. 

A  defendant  illegally  In  custody  at  the  suit 
of  one  plaintiff  Is  not  privileged  from  arrest  at 
the  suit  of  another,  unless  there  is  some  collu- 
sion. The  court  said  an  Illegal  arrest  will  not 
protect  a  man  against  all  his  other  creditors. 
Howson  V.  Walker,  2  W.  Bl.  823. 

A  sheriff  cannot  hold  a  defendant  under  proc- 
ess which  was  In  his  hands  at  tbe  time  he 
made  an  illegal  arrest  under  a  writ.    The  court 


idM. 


WuiTB  V.  Unbskwooo. 


711 


PhelpM  T.  Phelps,  7  Paige,  160,  that  service 
upon  a  convict  in  a  state  orison,  as  in  this 
case,  was  regular  and  valid  to  confer  juris- 
diction ;  and  this  has  been  the  settled  rule  of 
law  and  practice,  both  in  England  and  in 
this  country,  for  a  long  period  of  time.  2 
Madd.  Ch.  Pr.  200;  1  Hoffm.  Ch.  Pr.  109; 
1  Barb.  Ch.  Pr.  60.  Even  if  Davis  could  be 
deemed  civilly  dead,  as  would  have  been  his 
condition  had  he  been  sentenced  to  imprison- 
ment for  life  (2  Rev.  SUt.  p.  701,  §  20), 
still  he  would  have  been  answerable  to  his 
creditors  according  to  the  usual  practice  of 
the  courts.  Chittysays:  'This  situation  of 
civiliter  mortuua  is  never  allowed  to  protect 
him  from  the  claiips  of  private  individuals 
or  the  necessities  of  public  justice;  so  that, 
although  he  can  bring  no  action  against  an- 
other, he  may  be  sued,  and  execution  may  be 
taken  out  against  him.'  See  also  remarks  of 
Chancellor  Kent  in  Plainer  v.  Sherwood,  6 
Johns.  Ch.  130.  Indeed,  the  decisions  are 
uniform  that,  although  the  right  of  a  convict 
to  prosecute  an  action  is  suspended,  and  his 
property  in  some  instances  forfeited,  still  he 
may  be  sued,  and  the  suit  against  him  may 


be  prosecuted  to  judgmait."  In  Dunn's  Ap- 
peal, 35  Conn.  82,  it  was  held  that,  where  a 
defendant  was  in  jail  under  sentence,  leav- 
ing a  copy  of  a  paper  at  the  jail  was  com- 
pliance with  a  statute  requiring  service  by 
'ieaving  a  copy  at  usual  place  of  abode." 
No  complication  can  arise  from  the  defend- 
ant's being  under  arrest  at  the  same  time  in 
the  criminal  action  and  in  this  proceeding. 
The  same  condition  arises  whenever  a  de- 
fendant is  under  arrest  on  two  or  more  crim* 
inal  warrants.  As  long  as  he  remains  in 
jail  on  the  warrant  in  the  criminal  action, 
he  need  give  no  bail  in  the  civil  action, 
and  when  released  in  one  he  has  the  oppor- 
tunity to  give  bail  in  the  other.  If  service 
of  the  order  of  arrest  had  been  invalid,  the 
motion  for  an  alias  order  should  have  been 
allowed  "at  any  time  before  judgment." 
Code,  §  2f>5.  In  holding  the  service  of  sum- 
mons and  of  the  order  of  arrest  and  bail  void, 
and  in  vacating  the  said  order,  there  was  er- 
ror, and  an  appeal  lay.  Raisin  Fertilizer 
Co,  V.  Orubbs,  114  N.  C.  470,  19  S.  E.  597. 
Reversed. 


says  that.  In  Davles  v.  Chippendale,  2  Bos.  A  P. 
282,  and  Barclay  ▼.  Faber,  2  Bam.  A  Aid.  743, 
the  arrest  was  not  an  Illegal  act  on  the  part  of 
the  sheriff,  and  the  Illegality  of  the  arrest  grew 
oot  of  Insufficiency  of  the  affidavits.  The  court 
also  explains  Howson  v.  Walker  by  the  fact 
that  the  original  arrest  was  not  made  by  one 
In  privity  with  the  sheriff,  and  adds,  there  Is 
no  more  objection  to  the  sherllTs  arresting  the 
defendant  In  the  second  action  because  at  the 
time  he  foond  blm  he  was  Illegally  Imprisoned 
than  If  he  had  found  him  at  large.  Barratt  v. 
Price.  9  Blng.  666,  2  Moore  A  S.  634,  1  Dowl. 
P.  C.  725. 

Where  a  person  not  privileged  from  arrest  Is 
arrested  In  a  civil  action,  but  not  properly,  be- 
cause of  defect  in  the  affidavit,  the  filing  of  a 
detainer  against  him  by  a  plaintiff  not  In  col- 
lusion with  the  former  one  will  be  sufficient  to 
hold  him.     Barclay  v.  Faber,  2  Bam.  A  Aid.  743. 

Persons  who  find  their  debtor  In  custody  may 
lawfully  file  detainers  against  him,  although  the 
first  arrest  was  Illegal,  If  there  Is  no  collusion 
between  them  and  the  one  causing  the  arrest, 
and  especially  If  they  have  no  knowledge  of  the 
drcnmstances  under  which  the  original  arrest 
took  place.  Callaway  v.  Bond,  cited  in  Barkley 
V.  7aber,  1  Chitty,  679,  note. 

The  fact  that  after  an  arrest  under  an  at- 
tachment out  of  chancery  an  Irregular  capias  Is 
lasned  from  the  common  pleas  court  against  the 
same  defendant  will  not  prevent  the  lawful  de- 
tainer of  the  defendant  In  a  third  suit.  Wright 
V.  Stanford,  1  Dowl.  N.  S.  272.  6  Jar.  180. 

If  a  defendant  has  been  arrested  In  a  clvfl 
■alt  by  a  person  having  no  authority,  the  sheriff 
cannot  sobseqnently  adopt  the  act  so  as  to  de- 
tain him  under  other  writs  in  his  possession 
without  coming  Into  collusion  with  the  Illegal 
act,  and  rendering  the  detainer  void.  Pearson 
T.  Tewens,  6  Bing.  N.  C.  489,  7  Scott,  485,  7 
Dowl.  P.  C.  451,  2  Arnold,  16,  8  Jur.  886. 

The  ooort  will  not  permit  Its  process  to  be 
abused  so  that.  In  case  a  defendant  Is  confined 
without  any  writ,  he  will  be  discharged  uncon- 
ditionally, where  process  Is  served  upon  him 
during  the  confinement.  Barlow  v.  Hall,  2 
Anstr.  461. 

So,  if  a  person  Is  arrested  after  the  expira- 
tion of  the  writ,  he  cannot  be  detained  under 
Its  renewal.  Loveridge  v.  Plaispow,  2  H.  Bl.  29. 
46L.  R.  A. 


Custody  under  extradition  proceedings. 

There  are  a  few  cases  which  have  arisen  un- 
der extradition  proceedings  which  tend  to  Illus- 
trate this  question  of  service  of  person  In  cus- 
tody. 

Two  cases  have  held  that  one  brought  Into 
the  state  by  process  of  extradition  from  another 
state  may  be  arrested  by  civil  process  at  the  suit 
of  persons  who  did  not  connive  at,  and  were  not 
Instrumental  In  procuring,  the  extradition. 
Slade  V.  Joseph,  5  Daly,  187. 

And  that  It  Is  no  ground  for  setting  aside 
an  arrest  on  a  capias  that  at  the  time  It  was 
made  the  defendant  was  In  custody  of  the  sher- 
iff under  arrest  made  In  another  suit  as  a  fugi- 
tive from  Justice.  Williams  v.  Bacon,  10  Wend. 
636. 

But  the  true  doctrine  of  extradition  would 
seem  to  be  opposed  to  those  cases,  and  It  would 
seem  to  be  an  abuse  of  the  extradition  process 
to  permit  one  brought  Into  the  state  under  It  to 
be  detained  in  a  civil  suit. 

So,  It  has  been  held  that  an  extradited  per- 
son cannot,  upon  his  dischsrge  In  the  extradi- 
tion proceedings,  be  detained  upon  civil  proc- 
ess which  has  been  delivered  to  the  sheriff.  Ben- 
nlnghoff  V.  Oswell,  87  How.  Pr.  235. 

So,  a  person  brought  to  the  United  States  un- 
der extradition  treaty  Is  not  subject  to  arrest 
In  a  civil  action.  Bacharach  v.  Lagrave,  1 
Hun,  689,  Questioning  Williams  v.  Bacon. 

But  If  at  the  time  the  requisition  Is  presented 
defendant  Is  already  In  custody  under  local 
process,  he  may  be  detained  to  answer  it,  and 
need  not  be  Immediately  surrendered. 

A  person  in  custody  under  civil  process  can- 
not be  delivered  up  on  a  requisition  from  the 
governor  of  another  state.  Be  Briscoe,  61  How. 
Pr.  422. 

It  Is  not  the  Imperative  duty  of  the  governor 
of  the  state  to  surrender  on  an  Interstate  re- 
quisition a  prisoner  who  has  been  previously  ar- 
rested and  Is  awaiting  trial  for  violation  of  the 
laws  of  the  state.  State  v.  Allen,  2  Humph.  268. 

A  requisition  from  another  state  for  a  person 
In  custody  should  be  lodged  with  the  sheriff, 
whose  duty  will  be,  uponr  the  prisoner's  dis- 
charge, to  detain  him  until  notice  can  be  given 
to  the  person  Interested  In  the  requisition.  Re 
Troutman,  24  N.  J.  L.  634.  H.  P.  P. 
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Ch«rle8  E.  BOLLES,  Plff.  in  Srr., 

V. 

OUTINO  COMPANY,  Limited. 

(46  U.  8.  App.  449,  77  Vt±  Rep.  966,  28  C.  C 

A.  594.) 

1.  Tlie  penaltr  for  tnfrlBVlns  eople*  of 
m  ptaotoirrapta  published  In  a  mava- 
Blue,  which  by  U.  8.  Bev.  Stat,  i  4965,  Is  de- 
clared to  b€  |1  for  every  sheet  foo&d  In  the 
Infringer's  possession.  Is  limited  to  the  sheets 
which  can  be  condemned  nnder  the  statute, 
and  does  not  extend  to  sheets  which  have 
formerly  been  In  his  possession,  bat  have  been 
disposed  of  without  being  so  found. 

S.  A  eopyrlflfbt  notloe  upon  m  pltoto* 
srapli  la  aalBcleBt,  where  It  has  the  au- 
thor's surname  and  his  residence  and  place  of 
business,  and  there  Is  no  other  person  of  the 
same  name  In  the  same  business,  although  It 
does  not  give  his  Initials  or  Christian  name. 

••  A  photoflrraph  of  m  raeht  under  aall 
la  a  proper  aabject  of  eoprirlvtat*  where 
the  photographer  Is  required  to  select  and 
Qtlllse  the  best  effects  of  light,  cloud,  water, 
and  gencrsi  surroundings,  sod  combine  them 
under  favorable  conditions. 

4.  Tbe  llvarea  <<fMt>'  In  a  copyright  aotles 
sulBclently  designate  the  date  as  1898. 

(January  18,  1807.) 

ERROR  to  the  Circuit  0>urt  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  to  recover  the  statatory 
penalties  for  violation  of  a  copyrighted  pho- 
tograph.    Reversed. 

Before  Wallace  and  Shipman,  Circuit 
Judges. 

The  facts  are  stated  in  the  opinion. 

Mr,  B«  Lewinaon,  with  Meaara.  WeIIa» 
Waldoy  4t  Snedeker,  for  plaintiff  in  er- 
ror: 

If  the  jury  find  the  defendant  liable,  they 
will  And  the  number  of  copies  caused  to  be 
printed  for  nale  by  him  witnin  two  years  be- 
fore suit  was  brouglit.  and  find  the  debt  at 
the  rate  of  $1  for  ench  sheet  he  may  have 
caused  to  be  so  printed  for  sale. 

Reed  v.  Caruai,  Taney,  72,  Fed.  Cas.  No. 
n,r.42. 

The  copyright  statute  is  remedial,  and,  if 
not  liberally,  should  be  at  least  fairly,  con- 
strued. 

Btockwell  V.  Vnited  Siatea,  13  Wall.  631. 
20  L.  ed.  491  ;  Dirifjht  v.  Appleton,  1  N.  Y. 
Lepnl  01)s.  in.').  Fed.  Cas.  No.  4,215;  Bli/era 
V.  Callafjhnn,  5  Fed.  Rep.  720;  Taft  v.  Ste- 
phens Lilhofjraphing  d  Engraving  Co.  38 
Fed.  Rep.  28.' 

The  word  "found**  is  used  in  the  statute  in 
its  technical  arnse.  as  the  equivalent  of  the 
Latin  word  inrcntna,  which  has  long  been 
employed  in  lopal  practice. 

XoTK.— -The  above  case,  having  been  pfflrmed 
by  the  United  Statesi  Supreme  Court  '17b  U.  8. 
202.  44  L.  ed.  — .  20  Sup.  Ct.  Rep.  04),  settles 
an  Important  question  In  copyright  law,  which 
ha»  hitherto  been  In  doubt. 
46  L.  R.  A. 


Carter  ▼.  Youngs,  10  Jonea  &  8. 172;  TiHO 
er  V.  Tower,  18  Pick.  262. 

The  jury  were  authorized  to  give  60  ooiti 
for  every  sheet  contained  in  the  volume, 
found  at  any  time,  within  the  period  stated 
in  the  declaration,  to  have  been  in  the  pos- 
session of  the  defendant. 

Dunghi  v.  Appleton,  1  N.  T.  Legal  Oba. 
195,  Fed.  Cas.  No.  4,216 ;  MiUeti  v.  Bnowden, 
1  Western  L.  J.  240,  Fed.  Caa.  No.  9,600; 
Thornton  v.  Bchreiher,  124  U.  8.  612,  31  L. 
ed.  677,  8  Sup.  Ct.  Rep.  618;  Springer  Liiho- 
graphing  Co.  v.  Folk,  20.  U.  8.  App.  296,  69 
Fed.  Bep.  707,  8  C.  C.  A.  224;  Johnson  v. 
Donaldson,  3  Fed.  Rep.  22. 

The  object  of  the  statute  ia  to  give  notioe. 

Burrow-OHes  Lithographie  Co.  v.  Barony, 
111  U.  8.  63,  28  L.  ed.  349,  4  8up.  Ct.  Bep. 
279 ;  Werokmeister  v.  Piwoe  d  B,  Mfg.  Co. 
63  Fed.  Bep.  445. 

If  the  copyright  stamp  ia  full  enough  to 
give  notice  to  one  who  aesirea  to  know  the 
truth,  that  is  sufficient 

Werokmeister  v.  Pierce  d  B.  Mfg.  Co.  63 
Fed.  Rep.  445;  Bnou>  v.  Mast,  66  Fed.  Bep. 
996. 

Use  of  the  initial  Christian  name  and  the 
surname — i.  e.,  "Copyright  1892,  by  N.  8aro- 
ny"~i8  suflicient. 

Barony  v.  Burrow-Oiles  Lithographio  Co. 
17  Fed.  Rep.  591 :  United  Btates  v.  Biekard^ 
son,  9  Fed.  Rep.  804. 

The  use  of  the  last  two  flgarea  of  the  ymx 
is  sufficient. 

Werokmeister  v.  Pierce  d  B.  Mfg.  Co.  6S 
Fed.  Rep.  445;  Callaghan  y,  Myers,  128  U. 
8.  617,  657,  32  L.  ed.  547,  659,  9  8ap.  Ct 
Bep.  177;  Bnow  v.  Mast,  65  Fed.  Rep.  096; 
Carte  v.  Kvans,  27  Fed.  Rep.  861. 

Mr,  John  R.  Abney,  for  defendant  in  er- 
ror: 

The  court  properly  construed  the  words  of 
the  statute,  "found  in  his  possession." 

Backus  V.  Qould,  7  How.  798,  12  K  ed. 
919. 

The  notice  imprinted  on  the  photograph 
did  not  ftll  the  requirements  of  the  statute. 

Baker  v.  Taylor,  2  Blatchf.  84,  Fed.  Caa. 
No.  782;  Jackson  v.  Walkie,  29  Fed.  Ren. 
16;  King  v.  Force,  2  Cranch,  C.  C.  208,  Fed. 
Cas.  No.  7,791 ;  Hifjgins  v.  Keuffel,  30  Fed. 
Rep.  027,  24  Blatchf.  351. 

The  copyright  claimed  by  Bolles  ia  not 
sanctioned  by  the  Constitution. 

Burroit'Oilea  lAthographic  Co.  v.  Barony, 
111  U.  S.  66,  28  L.  ed.  350,  4  Sup.  Ct  Rep. 
279;  Falk  v.  Donaldaon,  67  Fed.  Rep.  33; 
Cfaiffon  V.  Stone,  2  Paine,  382,  Fed.  Caa.  No. 
2fi72:  Thornton  v.  Schreiber,  124  U.  S.  61i 
31  L.  ed.  577.  8  Sup.  Ct.  Rep.  618;  Baker  v. 
Seldcn,  101  U.  S.  105,  25  L.  ed.  844. 

Wallace,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Upon   thiR   writ    of    error    brought  by 

Charles    E.    Bolles,    the    plaintiff    in  the 

court    below,    to    revie'V    a    judgment  for 

the  Outing  Company;,  Limited,  the  de- 
fendant error  is  assigned  of    the  rolings 
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of  the  trial  judge  in  ezdudiiig  evi- 
dence offered  by  Uie  plaintiff,  and  in  instruct- 
ing the  jury  to  find  a  verdict  for  the  defend- 
ant. The  action  was  brought,  under  S 
4966  of  the  United  States  Revised  Statutes, 
to  recover  penalties  for  the  violation  of  a 
copyrighted  photograph.  The  defendant  was 
the  proprietor  of  "The  Outing,"  a  monthly 
magazine  published  at  the  city  of  New  York. 
The  complaint  alleges  that  the  defendant 
printed  in  said  magazine,  and  sold,  without 
the  plaintiff's  consent,  40,000  copies  of  the 
photograph,  whereby  there  accrued  to  the 
plaintiff,  pursuant  to  the  statute,  penalties 
in  the  sum  of  $40,000.  Upon  the  trial  it  was 
shown  that  the  defendant's  magazine  was 
printed  by  the  Fless  &  Ridge  Printing  Com- 
pany, a  concern  employed  by  the  defendant  to 
do  its  printing.  The  plaintiff  offered  to 
prove  by  a  witness  the  number  of  copies  of 
the  issue  containing  ^e  photograph  which 
were  printed  by  the  Fless  &  Ridge  Printing 
Ck)mpany,  and  delivered  into  the  possession 
of  the  defendant.  The  evidence  was  objected 
to  upon  the  ground  of  its  incompetency,  the 
statute  making  the  copies  found  in  the  pos- 
session of  the  defendant  the  measure  of  the 
penalty,  and  not  the  copies  published  by  1%. 
The  objection  was  sustained,  and  the  plain- 
tiff duly  excepted. 

The  statute  declares  that  if  "any  peraon, 
after    the    recording  of  the  title    of    any 

.  .  photograph,  ...  as  provided 
by  this  chapter,  shall,  within  the  term  lim- 
ited, and  without  the  consent  of  the  proprie- 
tor of  the  copyright  first  obtained  in  writ- 
ing, •  .  .  copy,  print,  publish,  or  im<* 
port,  .  .  .  with  intent  to  evade  the  law, 
or  knowing  the  same  to  be  so  printed,  pub- 
lished, or  imported  shall  sell  or  expose  to 
sale  any  copy,  ...  he  shall  forfeit  to 
the  proprietor  all  the  plates  on  which  tho 
same  shall  be  copied,  and  every  sheet  thereof, 
either  copied  or  printed,  and  shall  further 
forfeit  $1  for  every  sheet  of  the  same  found 
in  his  possession,  either  printing,  printed, 
copied,  published,  imported,  or  exposed  for 
sale." 

Th6  statute  has  frequently  been  considered 
In  the  Federal  courts.  In  Dtoifjht  v.  Apple- 
ton,  1  N.  Y.  Legal  Obs.  195,  Fed.  Cas.  No. 
4,215,  it  was  decided  that  the  jury  were  au- 
thorized to  give  the  statutory  penalty  ''for 
every  sheet  contained  in  the  volumes  found 
at  any  time,  within  the  period  stated  in  the 
declaration,  to  have  been  in  the  possession  of 
the  defendant."  In  Milleti  v.  Snatoden,  1 
Western  L.  J.  240,  Fed.  Cas.  No.  9,000,  the 
court  ruled  that,  if  the  jury  found  that  the 
defendant  had  republished  the  copyright- 
ed matter  without  leave  obtained  in  writing 
of  the  plaintiff,  they  must  then  "proceed  to 
ascertain  the  number  of  sheets  proved  to 
have  been  sold  or  offered  for  sale,  and  return 
a  verdict  of  $1  for  each  sheet  so  sold  or  of- 
fered to  be  sold."  In  Reed  v.  Carusi,  Taney, 
72,  Fed.  Cas.  No.  11,642,  the  jury  were 
charged  by  Chief  Justice  Taney  that,  if  they 
found  the  defendant  liable,  they  should  "find 
the  number  of  copies  caused  to  be  printed  for 
■ale  by  him,  within  two  years  before  the  suit 
46  L.  R.  A. 


was  brought."  Apparently,  in  the  two  casea 
last  mentioned,  no  point  was  made  that  the' 
copies  printed  had  not  actually  been  in  the 
defendant's  possession.  In  Backus  v.  Oould^ 
7  How.  798,  12  L.  ed.  919,  the  question  was 
before  the  Supreme  Court.  In  tiiat  case,  al- 
though there  was  evidence  that  the  defend- 
ant had  published  certain  sheets  of  copy- 
righted matter,  there  was  no  evidence  wheth- 
er or  not  they  had  ever  been  found  in  his  pos- 
session; and  the  court  below  instructed  the 
jury  that  the  plaintiffs  were  entitled  to  re^ 
cover  for  every  sheet  of  such  matter  which 
he  had  published,  or  procured  to  be  pub- 
lished, whether  the  same  were  provea  to 
have  been  found  in  his  possession  or  not.  It 
was  argued  that  the  court  below  totally  dis- 
regarded the  effect  of  the  words  "found  in  his 
possession,"  and  the  Supreme  Court  sus- 
tained that  contention,  stating  that  "the 
penalty  of  50  cents  on  ea6h  sheet,  whether 
printed  or  being  printed,  or  published,,  or  ex- 
posed to  sale,  is  limited  to  tne  sheets  in  the 
possession  of  the  defendant,"  and  reversed 
the  judgment. 

Since  the  adjudication  in  Backus  v.  Oauld^ 
it  has  always  been  held  by  the  trial  courts 
that  the  penalty  only  attaches  upon  the 
number  of  sheets  found  in  the  possession  of 
the  defendant;  but  there  has  been  some  di- 
versity of  opinion  whether  it  was  necessary 
to  prove  that  the  sheets  had  been  actually 
discovered  in  the  possession  of  the  defendant 
previously  to  the  commencement  of  the  ac- 
tion, or  whether  it  was  enough  if  the  evidence 
authorized  a  finding  that  they  had  been  io 
his  possession  prior  to  the  bringing  of  the  ac- 
tion. 

In  Thornton  v.  Sohreiher,  124  U.  S.  612, 
31  L.  ed.  577,  8  Sup.  Ct.  Rep.  618,  the  statute 
was  before  the  Supreme  Court  in  a  case  where 
the  evidence  was  that  a  large  number  of 
sheets  of  the  copyrighted  photograph,  pub- 
lished without  the  consent  of  the  plaintiff, 
had  been  found  in  the  store  of  Sharpless  k 
Sons,  in  which  the  defendant  was  employed 
in  the  character  of  a  business  manager.  Evi- 
dence was  ffiven  showing  that  Thornton  con- 
ceived the  idea  of  using  the  photographs  in 
the  business  of  Sharpless  k  Sons,  and  or- 
dered the  copies  to  be  made.  The  court  hcla 
that  upon  those  facts  the  court  below  erred 
in  instructing  the  jury  that  the  photographs 
were  to  be  regarded  as  in  the  possession  of 
Thornton,  saying:  "We  do  not  see  how  Mr. 
Thornton,  merely  as  an  employee,  although 
he  may  have  had  a  principal  place  in  that  es* 
tablishment,  could  be  said  to  have  had  the 
possession  of  these  prints  when  they  were 
found  by  the  plaintiff  in  the  store  of  Sharp- 
less k  Sons." 

It  was  contended  in  the  case  that  the 
words  "found  in  his  possession"  should  bo 
construed  bs  referring  to  the  finding  of  the 
jury,  and  that  the  expression  means  simply 
that,  where  the  sheets  are  ascertained  by  the 
finding  of  the  jury  to  have  been  at  any  time 
in  the  possession  of  the  person  who  commit- 
ted the  wrongful  act,  such  person  is  liable  to 
the  penalty.  Referring  to  this  contention 
the  court  said:     "We,  however,  think  that 
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the  yrord  'found*  meaas  that  there  must  be 
a  time  before  the  cause  of  action  accrues  at 
which  they  are  found  in  the  possession  of  the 
defendant." 

The  observation  can  only  be  read  as  in- 
tended to  reject  the  construction  contended 
for,  and  as  expressing  the  view  of  the  court 
that  it  is  not  enough  to  show  that  the  sheets 
have  been  in  the  possession  of  the  defendant, 
but  it  must  be  shown  that  they  were  actually 
found  there.  As  the  point  was  not  neces- 
sary to  the  decision  of  the  case,  the  observa- 
tion, strictly  speaking,  was  obiter;  but  the 
precise  point  was  presented  for  considera- 
tion, and  was  considered,  and  the  observation 
must  be  accepted  as  the  deliberate  opinion  of 
the  court. 

We  are  of  the  opinion  that  the  section 
means  to  aiTix  the  penalty  only  when  the 
sheets  are  shown  to  have  been  discovered  or 
detected  in  the  possession  of  the  defendant 
prior  to  the  bringing  of  the  suit.  The  stat- 
ute is  apparently  framed  to  give  the  party 
whose  copyright  has  been  invaded  complete 
relief  by  an  action  in  which  he  jcan  procure 
a  condemnation  of  the  infringing  sheets,  and 
at  the  same  time  recover,  by  way  of  compen- 
sation, a  penalty  for  every  sheet  which  he  is 
entitled  to  condemn.  The  words  ''found  in 
his  possession"  aptly  refer  to  a  finding  for 
the  purposes  of  forfeiture  and  condemnation. 
The  remedy  by  condemnation  and  forfeiture 
is  on1y<appropriate  in  a  case  where  the  prop- 
erty can  be  seized  upon  process;  and  where, 
as  here,  the  forfeiture  declared  is  against 
property  of  the  "oflfender,**  it  is  only  appro- 
priate when  it  can  be  seized  in  his  hands. 
The  section  contemplates  two  remedies,  en- 
forceable in  a  single  suit,  each  of  which  de- 
pends upon  the  same  state  of  facts.  The 
aggrieved  party  may,  at  his  election,  pursue 
either  one  or  both  remedies.  But  it  does  not 
contemplate  a  recovery  of  penalties,  except 
in  respect  to  the  sheets  which  can  be  con- 
demned. ^Ve  regret  to  feel  constrained  to 
place  such  a  narrow  interpretation  upon  the 
statute,  but  it  cannot  be  given  a  more  liberal 
one,  consistently  with  the  language  used. 
We  conclude  that  the  evidence  was  correctly 
excluded. 

The  trial  judge  directed  a  verdict  for  the 
defendant  upon  the  ground  that  the  plaintifT 
had  not  complied  with  the  requirements  of  § 
40G2  of  the  United  SUtes  Revised  Statutes. 
That  section  provides  that  no  person  shall 
maintain  an  action  for  the  Infringement  of 
his  copyright  in  a  photograph  unless  he  shall 
have  given  notice  of  his  copjrright  by  in- 
scribing upon  the  face  or  front  of  the  copies 
of  every  edition  published  the  words  "En- 
tered according  to  act  of  Congress  in  the 
year by  A.  B.  in  the  office  of  the  libra- 
rian of  Congress,  at  Washington."  The  no- 
tice upon  the  plaintiff's  copies  was  as  fol- 
lows: "Copyright  03,  by  Bolles,  Brooklyn." 
The  trial  judge  ruled  this  notice  to  be  de- 
fective, because  it  omitted  to  give  the  first 
name  or  initials  of  the  plaintiff,  or  to  state 
the  year  the  copyright  was  entered. 

The  first  objection  to  the  sufficiency  of  the 
notice  is  met  by  the  case  of  Burroto-Oilea 
46  L.  R.  A. 


Lithographic  Co.  v.  Saroni/,  111  U.  8.  63, 
L.  ed.  349,  4  Sup.  Ct.  Rep.  279.  In  that 
the  court,  after  observing  in  its  opinion 
that  "the  object  of  the  statute  is  to  give  no- 
tice of  the  copyright  to  the  public,  by  plac- 
ing upon  each  copy,  in  some  visible  shape, 
the  name  of  the  author,  the  existence  of  the 
claim  of  an  exclusive  right,  and  the  date  at 
which  this  right  was  obtained/'  held  that  a 
notice  as  follows,  "Copyright,  1882,  by  N. 
Sarony,"  was  a  sufficient  compliance;  The 
court  said:  "It  clearly  shows  that  a  copy- 
right is  asserted,  the  date  of  which  ia  1882; 
and,  if  the  name  Sarony  alone  was  used,  it 
would  be  a  sufficient  designation  of  the  aa- 
thor,  until  it  is  shown  that  there  is  some 
other  Sarony.  When«  in  addition  to  this,  the 
initial  letter  of  the  Christian  name,  Napole- 
on, is  also  given,  the  notice  is  complete." 

The  general  rule  is  that  in  legal  proceed- 
ings, and  in  notices  prescribed  by  law,  the 
full  name  of  a  party  must  be  given,  for  the 
purposes  of  identification,  and  a  desigptiation 
by  the  initial  letter  or  letters  of  the  Chris- 
tian name  will  not  suffice.  In  the  Sanynp 
Case  the  court  regarded  the  use  of  the  initiU 
as  superfluous,  and  the  use  of  the  surname 
as  sufficient,  when  it  did  not  appear  that 
the  public  were  likely  to  be  misled  by  the 
omission  of  the  full  name.  In  the  present 
case  the  notice  not  only  gave  the  author's 
surname,  but  also  his  residence;  and  it  ap- 
peared by  the  evidence  that  the  city  of  hit 
residence  was  also  his  place  of  business,  and 
it  did  not  appear  that  there  was  any  pho- 
tographer there  or  elsewhere  of  the  name  of 
Bolles. 

The  second  objection  to  the  notice  seems 
to  be  less  substantial  than  the  first.  Con- 
cededly,  if  it  had  read  "1893,"  instead  of  "93," 
the  notice  would  have  been  sufficient.  Coul«l 
any  person  possibly  be  misled  by  the  omis- 
sion of  the  figures  denoting  the  century? 
Photographs  are  a  production  of  the  present 
century,  and  no  one  would  imagine  that  the 
figures  "93"  meant  "1793,"  or  any  earlier 
time.  Manifestly,  they  could  not  denote 
1993,  or  a  future  time,  because  they  are  the 
statement  of  an  antecedent  date,  the  time 
when  the  copyright  was  recorded  in  the  of- 
fice of  the  librarian  of  Congress. 

We  conclude,  therefore,  that  the  trial 
judge  erred  in  ruling  that  t^e  notice  was  in- 
valid, and  in  directing  a  verdict  for  the  de- 
fendant upon  that  ground. 

It  has  been  urged  in  behalf  of  the  defend- 
ant in  error  that,  if  the  ruling  of  the  court 
below  proceeded  upon  erroneous  reasons, 
nevertheless  the  judgment  should  be  af- 
firmed, because  no  original,  intellectual  con- 
ception was  involved  in  the  production  of  the 
original  photograph,  and  also  because  the  no- 
tice inscribed  upon  the  copies  was  so  care* 
lessly  and  inadequately  printed  as  not  to  be 
visible  to  the  eye.  Whether  a  photograph  is 
a  mere  manual  reproduction  of  subject-mat- 
ter, or  an  original  work  of  art,  is  a  question 
of  fact;  and  there  is  certainly  sufficient  evi- 
dence in  the  present  record  to  justify,  if  not 
to  compel,  the  conclusion  that  the  one  in 
question  embodies  an  exceptional  degree  of  ar- 


18i7. 


BOLLM  T.   OCTDrO  OOMFANT. 


15 


tistie  ooii«eption  and  ezpreasion.  It  re* 
quired  the  pnotographer  to  seleet  and  utilize 
tne  beet  effects  of  light,  cloud,  water,  and 
general  surroundings,  and  combine  them  un- 
der favorable  conditions  for  depicting  vivid- 
ly and  accurately  the  view  of  a  yacht  under 
sail.    Whether  the  notice   was  legibly  in- 


scribed upon  the  copies  was  also  a  quesftiiOB 
of  fact  for  the  jury. 

The  judgment  is  reversed. 

Affirmed   by   the  Supreme   Court  of  the 
United  States,  December  4,  1899. 


NORTH  DAKOTA  SUPREME  COURT. 


Judson  C.  OSBORNE,  Respt., 

V, 

Christian  L.  LINDSTROM,  Impleaded,  etc., 

Appi. 

«1.  Section  6200,  Rev.  Codes,  vrhleli 
limits  tlie  time  In  wblcli  action*  mar 
be  bronvlit  upon  jodgments,  applies  to 
judgments  that  had  been  rendered  prior  to 
the  enactment  of  that  section,  as  well  as  to 
judgments  subsequently  entered;  and  such 
statute  does  not  operate  upon  existing  causes 
of  action  from  the  date  of  the  statute  only, 
but,  whenever  the  old  statute  of  limitations 
had  begun  to  run  against  a  cause  of  action 
prior  to  the  enactment  of  9  6200,  the  time  so 
run  constitutes  a  part  of  the  limitation  period 
declared  by  said  section. 

S.  A  cause  of  action  upon  a  Jndvment 
accrnes  when  the  judgment  is  rendered, 
and  not  when  leave  to  sue  thereon  is  obtained 
fronr  the  court. 

S.  Tlie  commencement  of  an  action  on 
a  Jndvntent  is  not  stayed,  within  the  mean- 
ing of  9  0215,  Rev.  Codes,  during  the  time 
the  judgment  creditor  Is  required  to  obtain 
leave  of  court  in  order  to  bring  suit  thereon. 

4.  In  all  cases  when  the  levlslatnre 
shortens  a  statn|or7  period  of  limita- 
tion, and  makes  the  amended  law  apply  to 
existing  causes  of  action.  It  must  fix  a  time 
within  which  action  may  be  brought  upon 
existing  causes  of  action  that  would  other- 
wise be  barred  by  the  amended  law,  and,  if 
the  time  so  fixed  is  so  short  that  it  amounts 
to  a  practical  denial  of  an  opportunity  to  sue, 
courts  will  declare  the  time  unreasonable,  and 
the  act  unconstitutional,  on  the  ground  that 
It  deprives  the  party  of  his  property  without 
due  process  of  law. 

A.  Bat  the  power  of  the  conrts  Is  lim- 
ited to  paaslnv  npon  the  acts  of  the 
levlslatnre,  and.  If  the  legislature  has 
failed  to  act,  courts  cannot  supply  the  lapse. 
Fixing  the  time  within  which  to  bring  action 
Is  purely  a  legislative  function.  In  so  far  as 
the  language  of  the  case  of  Bank  v.  Braith- 
waite,  7  N.  D.  358,  conflicts  with  these  views, 
it  Is  disapproved. 

^Headnotes  by  Babtholomsw,  Ch.  J. 


e.  The  time  between  the  date  of  the 
passage  of  an  act  and  the  date  at 
which  It  takes  effect  will  be  considered 
by  the  courts  in  passing  upon  the  question 
as  to  whether  reasonable  time  had  been  given 
lo  which  to  bring  suit.  In  such  cases,  the 
courts  hold  thst,  in  postponing  the  date  at 
which  the  law  should  take  effect,  the  legisla- 
ture intended  that  the  intervening  time  Should 
be  given  in  which  to  assert  rights. 

7.  The  limitation  so  Axed  mar  depend 
npon  the  happening  of  a  subsequent 
event,  provided  such  subsequent  event  can- 
not possibly  happen  until  after  the  expiration 
of  a  reasonable  time  In  which  to  bring  actions 
oh  existing  causes  of  action  that  would  other- 
wise be  barred.  * 

8.  Chapter  74,  Laws  1808,  Axed  In  ad- 
vance a  reasonable  time  within  which 
actions  might  be  brought  on  existing  causes 
of  action  that  would  otherwise  be  sBsolutely 
barred,  under  the  terms  of  |  5200,  Rev.  Codes. 

(October  81,  1899.) 

APPEAL  by  defendant  Lindstrom  from  a 
judgment  of  the  District  Court  for 
Grand  Forks  County  in  favor  of  plaintiff  in 
an  action  upon  a  judgment.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs .  Cochrane  Sc  Corliss,  for  appel- 
lant: 

It  is  not  necessary  that  the  new  law  less- 
ening the  time  in  which  to  sue  should  con- 
tain a  provision  prescribing  the  period 
within  which,  in  any  event,  persons  holding 
existing  causes  of  action  must  sue. 

In  determining  whether  one  holding  an  ex- 
isting cause  of  action  had  a  reasonable  time 
in  which  to  institute  his  suit,  the  court  must 
consider  the  time  when  the  law  was  passed 
and  approved,  and  not  the  time  when  it  took 
effect,  and  if,  between  the  time  of  its  passage 
and  approval  and  the  time  when  it  went  into 
operation,  a  reasonable  period  to  sue  is  af- 
forded, it  is  no  constitutional  objection  to 
the  statute  that  the  cause  of  action  is  de- 
stroyed the  moment  the  new  law  takes  effect. 

Merchants'  Nat.  Bank  v.  Braithtoate,  7 
N.  D.  368,  75  N.  W.  244;  WHghtman  v. 
Boone  County,  82  Fed.  Rep.  412;  Duncan  v. 
Cohb,  32  Minn.  460,  21  N.  W.  714;  Eaton  v. 


Note. — For  vested  right  In  statute  of  limita- 
tions, see  note  to  McEldowney  v.  Wyatt  (W. 
Va.)  46  L.  B.  A.  609. 

For  constitutionality  of  statute  of  limita- 
tions as  affecting  prior  rights  of  action,  see  also 
cases  in  note  to  Best  v.  Baumgardner  (Pa.) 
1  L.  U.  ▲.  on  page  359 ;  and  McKlsson  v.  Dav- 
enport (Mich.)  10  L.  R.  A.  507,  and  note  ou 
46  L.  R.  A. 


page  512.  On  the  same  subject,  see  Atty.  Gen. 
ex  rel.  Mann  v.  Revere  Copper  Co.  (Mass.)  0 
L.  R.  A.  510 ;  Hey  ward  v.  Farmers*  Mln.  Co.  (S. 
C.)  28  L.  R.  A.  42;  Bates  v.  Cullum  (Pa.)  34 
L.  R.  A.  440;  Gilbert  v.  Ackerman  (N.  Y.)  45 
L.  R.  A.  118;  and  Lawton  v.  Cbllton  (Wis.) 
45  L.  R.  A.  616. 
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MmiUiaw>o  County  Supers,  40  Wis.  068; 
Hedger  t.  Renndker,  3  Met.  (Kj.)  255; 
Smith  ▼.  Morrison,  22  Pick.  430;  Btine  ▼. 
Bennett,  13  Minn.  153;  State  use  of  Isaac  ▼. 
Jones,  21  Md.  482;  Bigelow  ▼.  Bemis,  2 
Allen,  496;  Kom  ▼.  Brotone,  64  Pa.  66; 
Peiroe  v.  Tohey,  6  Met.  168;  C2ay  ▼.  /«0min- 
^er,  187  Pa.  108,  41  Atl.  38;  Sedgw.  SUt.  ft 
Const.  L.  p.  601;  Smith  v.  Morrison,  22 
Pick.  430;  Bigelow  v.  Bemis,  2  Allen,  496; 
Kom  T.  BnHOfie,  64  Pa.  55 ;  Holoomhe  t. 
Tracy,  2  Minn.  241,  Gil.  201;  Burwell  ▼. 
7i«Um,  12  Minn.  572,  Gil.  486. 

The  time  between  March  2, 1895,  and  Janu- 
ary 1,  1896,  or  ten  months,  is  a  reasonable 
time  in  which  to  sue. 

Duncan  v.  Cobb,  32  Minn.  460,  21  N.  W. 
714;  Smith  v.  Packard,  12  Wis.  371;  Smith 
r,  Morrison,  22  Pick.  430;  Bigelow  y.Bev^is, 
2  Allen,  496;  Sturges  v.  Croi^ninshield,  4 
Wheat.  122,  4  L.  ed.  529;  Turner  v.  New 
York,  108  U.  S.  90,  42  L.  ed.  392,  18  Sup.  Ct. 
Rep.  38;  Re  Brown,  135  U.  8.  701,  705,  707, 
34  L.  ed.  316,  317,  318,  10  Sup.  Ct.  Rep.  972; 
Stine  V.  Bennett,  13  Minn.  153,  Gil.  138. 

The  cause  of  action  accrued  without  the 
oouirt's  granting  leave  to  sue. 

Stoddard  Mfg.  Co.  v.  Mattice,  10  8.  D. 
253,  72  N.  W.  891 ;  Church  ▼.  Van  Buren,  55 
How.  Pr.  489;  Lwne  v.  Salter,  4  Robt.  239; 
Caarpenter  v.  Butler,  29  Hun,  251 ;  Hedges  v. 
Conger,  10  N.  Y.  S.  R.  42;  McButt  t.  Hirsoh, 
4  Abb.  Pr.  441 ;  Tufts  ▼.  Braisted,  4  Duer, 
607;  Kopper  ▼.  Howe,  2  Hilt.  69;  Smith  v. 
Brit  ton,  45  How.  Pr.  428;  Wheeler  ▼.  Daki/n, 
12  How.  Pr.  537. 

Messrs.  Bansa  A  Outlkriet  for  respond- 
ent: 

A  cause  of  action  upon  a  judgment  of  a 
court  of  this  state  does  not  accrue  until  the 
expiration  of  nine  years  from  the  date  of  the 
rendition  of  the  judgment. 

If  the  cause  of  action  does  accrue  at  the 
date  of  the  rendition  of  the  judgment,  and 
not  at  the  expiration  of  nine  years,  such 
cause  of  action  is  stayed,  by  virtue  of  the 
statute,  for  the  period  of  nine  years,  in  which 
event  the  statutory  stay  is  not  to  be  consid- 
ered a  portion  of  the  time  within  which  the 
action  may  be  begun.  In  either  event,  the 
plaintiff  has  the  full  period  of  nineteen 
years  from  the  date  of  the  rendition  of  the 
judgment  within  which  to  begin  his  action 
upon  the  judgment. 

Weiser  v.  McDowell,  93  Iowa,  772,  61  N. 
W.  1094;  Casady  v.  Orimmelman  (Iowa)  77 
N.  W.  1007. 

Where  a  statute  is  so  worded  as  to  admit 
of  two  constructions,  one  prospective  and 
the  other  retrospective,  the  construction  giv- 
ing it  a  prospective  operation  only  will  be 
adopted. 

Cooley,  Const.  Lim.  p.  455;  Sutherland, 
Stat.  Constr.  §  403 ;  23  Aip.  &  Eng.  Enc.  Law, 
p.  448;  4fo/in  v.  Waierson,  17  Wall.  590,  21  L. 
ed.  737 ;  Potter's  Dwarr.  Stat.  p.  102,  note  9. 1 

From  the  wording  of  the  sections  involved,  i 
it  would  be  a  misconstruction  of  the  statute  I 
to  hold  it  to  apply  to  judgments  rendered 
prior  to  its  enactment. 

Should  the  amended  statute,  cutting  down 
46  L.  R.  A. 


the  period  within  which  an  action  might  be 
brought  upon  a  judgment  from  twenty  years 
to  ten  years,  be  held  to  apply  to  judgments 
rendered  prior  to  its  enactment,  the  law 
would  be  unconstitutional. 

13  Am.  &  Eng.  Enc.  Law,  pp.  695-697, 
701;  Cooley,  Const  Lim.  449;  Wood,  Limi- 
tation of  Actions,  ZS;  Lewis  v.  Lewis,  7  How. 
776,  12  L.  ed.  909;  Terry  v.  Anderson,  05  U. 
S.  628,  24  L.  ed.  365;  Sohn  v.  Waterson,  17 
Wall.  596,  21  L.  ed.  737;  Turner  Y.  New 
York,  168  U.  S.  90,  43  L.  ed.  392,  18  Sup.  Ct. 
Rep.  38;  McKisson  v.  Davenpcirt,  83  Mich. 
211,  10  L.  R.  A.  507,  47  N.  W.  100;  Culbreth 
V.  Downing,  121  N.  C.  205,  28  8.  E.  204; 
Moore  ▼.  Brownfield,  7  Wash.  23,  34  Pac. 
199;  Bouman  v.  Colfaw,  17  Wash.  344,  49 
Pac.  551 ;  Kennedy  v.  Des  Moines,  84  Iowa, 
187, 50  N.  W.  880;  Webster  v.  American  Bible 
Soc.  50  Ohio  St  1,  33  N.  E.  297 ;  Parmenter 
V.  State,  135  N.  Y.  154,  31  N.  £.  1035; 
Wooley  V.  Tamell,  142  111.  442,  32  N.  £. 
891;  Price  v.  Hopkin,  13  Mich.  318;  Spreek- 
err.  Wakeley,  11  Wis.  432;  M' Kinney  v. 
Springer,  8  Blackf.  506;  Davis  v.  Minor,  1 
How.  (Miss.)  183,  28  Am.  Deo.  325;  Gird- 
ner  ▼.  Stephens,  I  Heisk.  280,  2  Am.  Rep. 
700;  Woart  v.  Winnick,  8  N.  H.  473,  14  Am. 
Dec.  384;  Qoshen  v.  Stonington,  4  Conn.  209, 
10  Am.  Dec.  121 ;  Bradford  v.  Brooks,  2  Ark. 
(Vt)  284,  16  Am.  Dec.  716. 

Bartholomew,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  in  April,  1897, 
upon  a  judgment  render^  in  1883.  ^le  de- 
fendant answered,  pleading  the  statute  of 
limitations.  To  this  answer  a  general  de- 
murrer was  interposed,  which  was  sustained, 
and,  defendant  electing  to  stand  upon  his 
answer,  final  judgment  was  rendered  against 
him,  from  which  ne  appeals,  assigning  error 
upon  the  ruling  of  the  court  upon  Uie  de- 
murrer. * 

At  the  time  of  the  rendition  of  the  judg- 
ment upon  which  the  action  was  based,  the 
period  of  limitation  of  actions  upon  judg- 
ments was  twenty  years.  Section  52,  Code 
Civ.  Proc.  1877.  Such  remained  the  law  un- 
til the  Revised  Codes  of  1895  went  into  ef- 
fect, 9  5200  of  which  reduced  the  limitation 
to  ten  years,  and  a  subsequent  section  re- 
pealed the  pre-existing  limitation  law.  The 
Revised  Codes  were  prepared  pursuant  to 
chapter  74,  Law.^  1893,  which  created  a  com- 
mission for  that  purpose.  That  act  pre- 
scribed the  duties  of  such  commission  as  to 
existing  laws,  and  by  §  4  provided  that,  as 
soon  as  practicable  after  the  adjournment  of 
the  4th  legislative  session  (which  would  be 
the  session  of  1895),  said  commission  should 
complete  its  labors  by  incorporating  with 
the  Codes  all  the  laws  of  that  session,  should 
consecutively  number  the  sections,  and  in- 
dex the  whole,  advertise  for  thirty  days  for 
bids  for  printing  the  same,  and  should  su- 
perintend the  printing  of  2,500  volumes 
thereof.  Section  7  provided  tnat  these  vol- 
umes should  be  delivered  to  the  secretary 
of  state,  and  that  thereupon  tHe  governor 
should   issue  his  proclamation  announcing 
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such  fact,  and  accepting  such  Codes,  and 
that  the  same  should  go  into  effect  thirty 
days  after  the  date  of  such  proclamation. 
The  entire  Code  of  Civil  Proisedure,  as  it 
stands  in  the  Revised  Codes,  was  passed  as 
a  single  bill  by  the  4th  legislative  assembly, 
and  was  approved  March  2,  1895.  The 
printed  volumes  of  the  Revised  Codes  were 
completed  and  delivered  to  the  secretary  of 
state  about  December  1,  1805,  and  the  gov- 
ernor issued  his  proclamation  accepting  the 
same,  so  that  they  went  into  effect  on  Jan- 
uary 1,  1896. 

It  will  thus  be  seen  that  the  judgment 
upon  which  this  action  is  based  was  ren- 
dered nearly  twelve  years  before  the  new 
statute  of  limitations  was  enacted,  and  more 
than  twelve  years  before  it  went  into  effect. 
It  is  the  contention  of  respondent  that  the 
limitation  law  of  1895  applies  only  to  causes 
arising  thereafter,  and  not  to  pre-existing 
eauses  of  action,  or  that,  if  it  be  held  to  ap- 
ply to  causes  of  action  already  in  existence, 
as  to  the  cause  of  action  in  this  case,  it  is 
unconstitutional,  because  it  bars  the  cause 
of  action  without  leaving  a  reasonable  time 
within  which  to  assert  it.  On  the  other 
hand,  appellant  claims  that  the  amended 
law  applies  to  causes  of  action  already  ex- 
isting, as  well  as  to  causes  thereafter  aris- 
ing, and  that  as  to  the  cause  of  action  in  this 
particular  case  the  act  is  constitutional,  be- 
cause respondent  was  bound  to  take  notice  of 
the  passage  of  the  act  and  of  its  terms,  and 
he  h&d  all  the  time  from  that  date,  to  wit, 
March  2, 1895,  until  the  act  went  into  effect, 
on  January  1,  1896,  within  which  to  bring 
his  action  upon  the  judgment,  and  that  this 
was  a  reasonable  time  therefor.  Some  of 
the  questions  that  necessarily  arise  in  this 
case  were  involved  in  the  case  of  Merchanta 
Nat.  Bank  v.  Braiihtoaiie,  7  N.  D.  358,  75  N. 
W.  244,  and  some  of  them  were  there  ruled. 
That  case  is  much  discussed  by  counsel  in 
thiB  case,  and  it  is  proper  that  we  state  some 
matters  concerning  that  case  that  may  not 
wholly  appear  from  the  opinion  filed.  The 
ease  arose  under  this  same  statute.  The 
limitation  of  ten  years  had  not  run  against 
the  judgment  there  involved  at  the  time  of 
the  enactment  of  the  amended  statute,  nor 
at  the  time  it  took  effect,  nor  until  three  and 
one-half  months  thereafter.  We  held  that 
as  to  that  judgment  the  law  was  constitu- 
tional, because  there  remained  a  reasonable 
time  within  which  to  assert  that  cause  of 
action,  and  that  no  action  could  be  main- 
tained thereon  after  ten  years.  But  that 
was  not  the  chief  contention  in  that  case, 
nor  the  one  to  which  the  energies  of  counsel 
and  the  attention  of  the  court  were  directed. 
In  that  case  no  attempt  was  made  to  bring 
an  action  on  the  judgment.  Supplementary 
proceedings  on  execution  had  been  insti- 
tuted before  the  expiration  of  the  ten  years, 
and  were  pending  when  the  bar  of  the  stat- 
ute fell.  The  chief  contention  was  that  such 
proceedings  survived,  notwithstanding  the 
bar  of  the  statute,  and  such  was  the  first 
judgment  of  the  court.  But,  on  further  ex- 
amination and  additional  arguments  of 
4dL.R.  A. 


counsel,  we  changed  our  views  upon  that 
point,  and  held  that  with  the  falling  of  the 
bar  the  judgment  was  extinguished,  and  with 
it  died  the  supplementary  proceedings.  But, 
under  these  circumstances,  the  minor  ques- 
tions in  the  case  were  not,  perhaps,  as  care- 
fully considered  as  they  would  have  been  had 
they  not  been  kept  thus  in  partial  eclipse! 
We  held  in  that  case  that  the  amended  law 
applied  to  existing  causes  of  action,  and  with 
that  holding  we  are  well  content.  At  the 
same  time  we  recognize  all  that  counsel  urge 
relative  to  statutory  construction.  General- 
ly speaking,  statutes  act  prospectively  only, 
and  are  not  given  retrospective  effect,  unless 
such  was  the  clear  legislative  purpose. 
True,  this  rule  has  sometimes  been  referred 
to  in  dealing  with  statutes  of  limitation, 
but  never,  we  think,  with  entire  accuracy, 
except  where  it  has  been  sought  to  apply  such 
a  statute  to  a  cause  of  action  that  had  been 
asserted  before  the  statute  was  enacted. 
That,  of  course,  cannot  be  done.  Ordinarily, 
statutes  of  limitation  act  very  much  like 
rules  of  evidence,  which,  in  one  sense,  they 
are.  They  are  to  be  applied  to  all  cases 
thereafter  brought,  irrespective  of  when  the 
cause  of  action  arose,  subject,  of  course,  to 
the  universally  recognized  rule  that  they 
cannot  be  used  to  cut  off  causes  of  action 
without  leaving  reasonable  time  within 
which  to  assert  them.  Our  statute  declares 
that  "an  action  upon  a  judgment  or  decree 
of  any  court  of  the  United  States  or  of  any 
court  or  territory  within  the  United  States" 
must  be  commenced  within  ten  years  after 
the  cause  of  action  accrued.  That  language 
admits  of  no  exceptions.  It  covers  judg- 
ments, already  rendered,  just  as  certainly  as 
it  covers  those  to  be  rendered.  As  we  have 
said,  the  former  statute  of  limitations  was 
in  terms  repealed.  If  we  say  the  new  act 
does  not  apply  to  causes  of  action  upon 
judgments  alr^idy  rendered  (and,  if  not  to 
judgments,  then  to  no  other  cause  of  action 
alr^Mly  accrued),  then  we  have  that  great 
mass  of  causes  of  action  without  any  limi- 
tation whatever,  and  this,  confessedly,  by 
reason  of  a  statute  that  was  intended  to 
shorten  the  period  of  limitations.  But  it  is 
perhaps  useless  to  adduce  arguments  or  cite 
authorities  to  show  the  legislative  intent. 
Our  statute  determines  that  beyond  cavil. 
Section  5149,  Rev.  Codes,  reads:  "When  a 
limitation  or  period  of  time  prescribed  in 
any  existing  statute  for  acquiring  a  right  or 
barring  a  remedy,  or  for  any  other  purpose, 
has  begun  to  run  before  this  Code  goes  into 
effect,  and  the  same  or  any  limitation  is 
prescribed  in  this  Code,  the  time  which  has 
already  run  shall  be  deemed  part  of  the  time 
prescribed  as  such  limitation  by  this  Code." 
That  section  can  be  given  no  force  whatever, 
unless  our  statute  of  limitation  were  in- 
tended to  apply  to  causes  of  action  upon 
which  the  old  statutes  of  limitation  had  com- 
menced to  run  before  the  new  went  into  ef- 
fect. That  section  is  also  a  complete  answer 
to  another  argument  made  by  respondent. 
To  avoid  the  absurdity  of  leaving  a  large 
mass  of  causes  of  action  without  any  limita^ 
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tion  under  the  Btatute,  counsel  argue  that 
the  amended  statute  does  apply  to  pre-ex- 
isting causes  of  action,  but  as  to  such  it 
operates  only  from  the  time  it  goes  into  ef- 
fect, and  tiiat  all  such  causes  of  action  will 
stand  unbarred  for  ten  years  from  that  time. 
In  the  case  of  8ohn  y.  Wateraon,  17  Wall. 
S96,  21  L.  ed.  737,  under  a  statute  which 
barred  absolutely  all  enumerated  causes  of 
action  that  had  existed  for  the  limitation 
periou  at  the  time  of  the  approval  of  the 
act,  and  the  wording  of  which  the  court  de- 
clared implied  that  it  covered  existing  as 
well  as  future  causes  of  action,  the  court, 
in  order  to  avoid  declaring  the  act  unconsti- 
tutional as  to  causes  of  a<£ion  that  would  be 
barred  thereby,  construed  the  legislative  in- 
tent to  be  that  the  act  should  apply  to  ex- 
isting causes  of  action,  but  as  to  them  it 
should  operate  only  from  the  date  at  which 
it  went  into  effect.  But  we  cannot  accept 
this  construction,  because  our  statute  in 
terms  declares  that,  where  the  statute  of  lim- 
itations had  begun  to  run  on  an  existing  cause 
of  action  the  period  so  run  should  be  in- 
cluded as  a  part  of  the  limitation  term  fixed 
by  the  amended  statute. 

But  respondent  contends  that  his  cause  of 
action  is  not  barred  for  another  reason.  Sec- 
tion 5182,  Rev.  Codes,  reads:  "No  action 
.«hall  be  commenced  upon  a  judgment  ren- 
dered in  any  court  of  this  state  between  the 
9ame  parties  within  nine  years  after  its  ren- 
dition without  leave  of  the  court  for  good 
cause  shown  and  notice  to  the  adverse 
purty."  Statutes  of  this  character  are  very 
common,  and  their  justice  and  necessity  are 
too  obvious  for  comment.  But  it  is  argued 
that  no  cause  of  action  accrues  until  the 
right  to  sue  becomes  absolute,  either  by  lapse 
of  time  or  leave  of  court  granted;  that  the 
judgment  in  this  case  was  more  than  nine 
years  old  when  suit  was  brought,  hence  no 
leave  of  court  was  necessary;  but  that  ten 
years  had  not  elapsed  since  the  right  to  sue 
had  become  absolute  by  lapse  of  time,  hence 
the  action  is  not  barred.  The  case  of 
Weiaer  v.  McDowell,  03  Iowa,  772,  61  N.  W. 
1004,  supports  that  position,  not  upon  any 
authority  whatever,  but  for  certain  specified 
reasons.  There  was  a  dissenting  opinion  in 
that  case,  the  reasoning  of  which  we  much 
prefer.  The  legislature  of  Iowa  immediate- 
ly proceed^  to  declare  that  the  statute 
should  run  from  the  date  of  the  judgment. 
Section  3439,  Code  1897.  Our  statute  pro- 
vides that  the  action  shall  be  brought  with- 
in the  specified  time  after  the  cause  of  action 
accrues.  From  the  birth  of  the  common 
law,  a  judgment  has  always  been  regarded 
as  a  cause  of  action.  In  the  absence  of  re- 
strictions, the  owner  might  sue  upon  it  at 
once  and  as  often  as  he  desired  to  harass  a 
defendant.  Leave  of  court  cannot  consti- 
tute a  cause  of  action,  neither  can  it  aid  a 
cause  of  action  to  accrue.  A  cause  of  action 
accrues  when  it  exists,  and  a  judgment  exists 
from  its  rendition.  A  cause  of  action  is 
complete  on  the  judgment  without  leave  of 
court.  The  statute  says :  "No  action  shall 
be  commenced  .  .  .  between  the  same 
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parties."  It  can  be  enforoed  by  an  assignee 
or  personal  representetive  of  the  judgment 
creditor.  Bee  Carpenter  ▼.  Butler,  29  Hun, 
261,  and  cases  there  eited.  Yet  the  nature 
of  the  claim — ^the  cause  of  action — is  in  no 
manner  changed  by  the  assignment.  Again, 
between  the  same  parties,  an  action  may  be 
brought  on  the  judgment  without  leave  of 
court,  and  leave  subsequently  given  nunc 
pro  tune.  Church  ▼.  Van  Buren,  65  How. 
Pr.  489;  Stoddard  Mfg.  Co.  ▼.  Mattioe,  10  S. 
D.  263,  72  N.  W.  891.  A  cause  of  action 
cannot  be  created  or  caused  to  accrue  nune 
pro  tunc.  It  is  universal,  unless  saved  by 
special  stetute,  that,  if  suit  be  brought  on 
a  cause  of  action  not  yet  accrued,  it  must  go 
down.  We  are  clear  that  the  cause  of  action 
accrued  when  the  judgment  was  rendered. 

But  §  6216,  Rev.  Ckxies,  declares:  "When 
the  commencement  of  an  action  is  stayed  by 
injunction  or  other  order  of  a  court  or  judge, 
or  by  stetutory  prohibition,  the  time  of  0ie 
continuance  of  the  stay  is  not  a  part  of  the 
time  limited  for  the  conunencement  of  the 
action."  This  is  the  same  as  §  68,  Code  Civ. 
Proc.  1877,  and  has  long  been  the  law  in  this 
jurisdiction.  Respondent  contends,  as  he 
could  not  sue  upon  the  judgment  until  nine 
years  after  ite  rendition  without  leave  of 
court,  that,  granting  the  cause  of  a<^ion  ac- 
crued at  the  rendition  of  the  judgment,  yet 
the  period  of  nine  years  must  not  be  in- 
cluded in  the  limitetion  period,  and  hence 
his  judgment  is  not  barred.  We  think  this 
position  is  unsound.  The  right  to  sue  is  not 
prohibited;  it  simply  has  a  condition  an- 
nexed to  it, — a  condition  that  will  always  be 
removed  when  any  advantege  can  accrue  to 
the  creditor  thereby.  Actions  against  a  re- 
ceiver cannot  be  brought  without  leave  of 
court,  yet  his  appointment  in  no  manner  in- 
terferes with  the  nmning  of  the  statute  of 
limitations.  High,  Receivers,  S§  136,  184. 
Again,  if  the  principle  now  contended  for  is 
sound,  it  has  always  been  sound  since  that 
stetute  has  been  on  our  books.  Prior  to  the 
adoption  of  the  Revised  Codes,  the  limite- 
tion on  judgmente,  as  we  have  seen,  was 
twenty  years;  and  by  §  36,  Code  Civ.  Proc 
1877,  no  action  could  be  brought  upon  a 
judgment  without  leave  of  court.  If,  then, 
respondent's  contention  be  correct,  the  stet- 
ute would  not  commence  to  run  against  the 
judgment  during  the  entire  twenty  years,  or 
at  any  time,  unless  this  creditor  saw  proper 
to  obtein  leave  to  sue,  and  the  bar  would  be 
complete  only  after  the  creditor  had  ob- 
teined  leave  to  sue,  and  failed  for  twenty 
years  thereafter  to  avail  himself  of  it.  No 
such  result  could  ever  have  been  within  leg- 
islative contemplation.  We  hold  unhesitet- 
ingly  that  the  amended  stetute  applies  to 
the  judgment  in  question,  and  by  the  terms 
of  the  stetute  such  judgment  was  barred 
when  this  action  was  conmienced. 

There  remains  the  important  query.  Is  the 
stetute  constitutional  as  applied  to  this 
judgment?  That  it  is  not  constitutional,  if 
it  did  not  leave  reasonable  time  within  which 
to  assert  righte  under  the  judgment,  is  the 
unanimous   voice  of  the  authorities.    Th« 
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cauBe  of  action  is  property,  and  it  cannot  be 
summarily  taken  away.  Turning  again  to 
the  Braiihwaite  C<ise,  we  there  held  Uiat  the 
time  elapsing  between  the  date  of  the  pas- 
sage and  approval  of  an  act  and  the  date 
when  it  should  go  into  effect  must  be  consid- 
ered in  determining  whether  or  not  the  leg- 
islature had  allowed  reasonable  time  within 
which  to  bring  actions  on  pre-existing  causes 
of  action  that  would  be  barred  by  the  terms 
of  the  act  when  it  became  effective.  Since 
that  case  was  decided,  the  court  of  appeals  of 
New  York  in  Oilhert  v.  Aokerman,  159  N.  Y. 
1 18, 46  L.  R.  A.  118, 68  N.  £.  763,  has  decided 
tlie  same  question  directly  opposite.  Had  that 
decision  been  reported  prior  to  our  decision 
of  the  Braithtoaite  Case,  perhaps  our  pro- 
found respect  for  that  court  might  have  in- 
duced us  to  reach  a  different  conclusion,  but 
we  think  not.  Justice  Gray,  who  speaks  for 
the  court  of  appeals,  says  that  the  point  had 
not  previously  been  decided  in  that  state; 
and  he  cites  Smith  v.  Morrison,  22  Pick.  430 ; 
StiM'Y.  Bennett,  13  Minn.  163,  Gil.  138; 
Dwtoan  v.  Cohh,  32  Minn.  460,  21  N.  W.  714; 
Eaton  V.  Manitowoo  County  Supers.  40  Wis. 
668;  Hedger  v.  Rennaker,  3  Met.  (Ky.)  265; 
Hart  v.  Bostvnck,  14  Fla.  180;  Wrightman 
v.  Boone  County,  82  Fed.  Rep.  412, — which 
he  concedes  holds  adversely  to  the  views  an- 
nounced in  the  decision.  To  these  cases  we 
would  add  State  use  of  Isaao  v.  Jones,  21 
Md.  432;  Bigelow  v.  Bemis,  2  Allen,  496; 
Kom  V.  Browne,  64  Pa.  65;  Clay  v.  Ise- 
minger,  187  Pa.  108,  41  Atl.  38;  Bolcomhe  v. 
Tracy,  2  Minn.  241,  Gil.  201,  and  Peirce  v. 
Tohey,  5  Met.  168, — ^all  of  which  are  directly 
opposed  to  Oilhert  v.  Aokerman.  To  sup- 
port that  case.  Price  v.  Hopkin,  13  Mich.  318, 
is  cited.  But  that  case  was  largely  con- 
trolled by  a  provision  in  the  Michigan  Con- 
stitution. Practically,  the  New  York  case 
■tands  alone,  and,  under  this  condition  of  the 
authorities,  we  are  constrained  to  adhere  to 
our  ruling  upon  this  point  as  announced  in 
the  Braithtoaite  Ca^e.  We  used  language  in 
that  case,  however,  which,  while  not  neces- 
■ary  to  tiie  decision  of  the  case,  needs  quali- 
fleation,  and  some  that  needs  disapproval. 
We  said:  "While  it  is  usual  for  the  new 
limitation  law,  which  cuts  down  the  period 
within  which  certain  actions  may  be 
brought,  to  provide,  in  terms,  that  all  suitors 
whose  causes  of  action  have  accrued  before 
tne  diange  was  made  should  have,  in  any 
event,  a  specified  time  in  which  to  sue,  yet 
we  do  not  think  that  this  provision  is  es- 
sential to  the  validity  of  such  a  statutory 
change,  when  applied  to  existing  causes  of 
action,  provided  the  time  actually  left  in 
which  to  sue  is  not  unreasonable."  We 
shall  hold  in  this  case  that  the  legislature 
need  not  fix  an  exact  time,  provided  the  time 
they  do  fix  must,  in  any  event,  be  a  reason- 
able time;  but,  so  far  as  the  language  used 
in  the  Braithwaite  Case  imports  that  the 
legislature  need  not  fix  any  time,  we  think 
it  misstates  the  law,  and  we  do  not  wish  to 
remain  committed  to  it.  Again,  it  is  stated 
in  the  syllabi  of  that  case — ^sJthough  the 
opinion  does  not  fully  bear  it  out — that,  in 
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the  absence  of  a  legislative  provision  fixing 
a  time  within  which  actions  may  be  brought 
on  existing  causes  of  action,  '*the  court  will 
determine  in  each  case  whether,  aiter  the 
new  law  took  effect,  the  suitor  still  had  a 
reasonable  time,  under  such  new  law,  in 
which  to  commence  his  action."  That  lan- 
guage was  wholly  imnecessary  in  the  case, 
and  does  not  meet  our  approval.  When  the 
legislature,  in  fixing  such  time,  makes  it  so 
short  that  the  right  to  sue  is  practically  de- 
nied, courts  will  declare  such  time  unrea- 
sonable, and  refuse  to  enforce  the  law.  But 
courts  cannot  go  further,  and  fix  a  time  dif- 
ferent from  that  fixed  by  the  legislature 
within  which  suits  may  be  brought,  and,  if 
the  legislature  has  failed  to  fix  any  time,  the 
court <  cannot*  in  a  given  case,  supply  this 
legislative  lapse.  The  fixing  of  the  time 
within  which  to  bring  suit,  under  such  cir- 
cumstances, is  purely  a  legislative  function. 
It  is  not  within  the  power  of  the  judiciary. 
We  take  this  earliest  opportunity  to  correct 
the  errors  that  inadvertently  found  their 
way  into  the  Braithtcaite  Case. 

We  have  said  that  the  legislature  must, 
in  each  instance,  where  a  limitation  period 
is  shortened,  fix  a  time  within  which  actions 
may  be  brought  on  existing  causes  of  action. 
In  nearly  all  the  cases  heretofore  cited  under 
this  head,  that  was  accomplished  by  pass- 
ing the  act  shortening  the  limitation,  with 
a  provision  in  it  that  should  not  go  into  ef- 
fect until  some  subsequent  date.  The  courte 
say  that  a  party  is  bound  to  take  notice  of 
an  act  when  it  is  passed.  That  proposition 
is  fully  conceded  in  Oilhert  v.  Aokerman; 
and  that  passing  an  act  with  a  provision 
that  it  shall  not  go  into  effect  until  a  sub- 
sequent date  is,  in  legal  contemplation  equiv- 
alent to  passing  an  act  to  take  effect  at  once, 
with  a  provision  that  suite  may  be  brought 
on  existing  causes  of  action  until  a  specified 
subsequent  date;  and  that,  if  the  time  be- 
tween the  passage  of  the  act  and  ito  teking 
effect  gives  a  reasonable  time  within  which 
to  bring  such  action,  the  statute  is  consti- 
tutional, and  will  be  upheld.  The  cases  go 
upon  the  theory  that  in  such  cases  it  was  the 
legislative  purpose  to  fix  the  time  between 
the  passage  of  the  act  and  the  date  of  it& 
going  into  effect  as  the  time  within  which 
suite  might  be  brought  on  existing  causes 
of  action.  This  reasoning  seems  to  us  en- 
tirely sound,  and  it  infringes  no  constitu- 
tional right  and  works  no  injustice.  But 
in  the  application  of  this  reasoning  to  the 
case  before  us,  we  are  somewhat  embarrassed 
by  reason  of  the  unusual  circumstences  at- 
tending the  passage  of  the  act  here  involved. 
As  steted,  the  Code  of  Civil  Procedure  as  it 
stends  in  the  Revised  Codes,  and  including 
this  amendment  to  the  prior  limitation  law, 
was  passed  by  the  4th  legislative  assembly, 
and  approved  as  one  act,  on  March  2,  1896. 
From  that  date  all  persons  must  take  notice 
of  ite  passage  and  of  ite  contente.  But  the 
act  iteelf  did  not  fix  the  time  when  it  should 
go  into  effect,  nor  was  that  time  fixed  by  the 
4th  legislative  assembly.  It  was  fixed  by 
chapter  74,  Laws  1893,  being  the  aet  whidi 
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created  a  revUing  commiasion,  with  author- 
ity and  directions  to  revise  the  whole  body  of 
our  statutory  law.  It  is  urged  that  it  can- 
not be  said,  with  reason,  that  the  legislature, 
in  passing  that  act,  had  any  intention  of  fix- 
ing a  time  within  which  actions  might 
be  brought  upon  existing  causes  of  ac- 
tion, because,  in  fixing  the  time  at 
which  the  laws  as  revised  should  go 
into  effect,  it  had  other  and  more  gen- 
eral purposes  to  subserve,  aud  because  it 
dm  not  know  and  could  not  icnow  that  any 
change  would  be  made  in  the  existing  limita- 
tion statutes.  We  recognize  the  difficulties. 
In  no  case  that  we  have  found  have  any  such 
conditions  been  presented  to  a  court.  But 
we  do  not  think  the  difficulties  insurmount- 
able, or  such  as  take  the  case  out  of  the 
operation  of  the  principles  already  an- 
nounced. While  it  is  true  that  the  legisla- 
ture of  1893  could  not  certainly  know  that 
the  legislature  of  1895  would  shorten  the 
limitation  period  upon  the  recommendation  of 
the  revising  commission  or  otherwise,  yet  it 
did  know  that  the  commission  that  it  had 
created  had  full  power  to  recommend  such 
a  measure,  and  that  the  legislature  of  1895 
would  almost  certainly  pass  it  if  recom- 
mended. It  knew,  too, — ^for  we  must  pre- 
sume that  it  knew  the  law,  and  we  must  pre- 
sume that  it  intended  to  act  within  the  pro- 
visions of  the  Constitution  when  it  did  so 
act, — that,  in  case  the  limitation  period  was 
shortened,  a  reasonable  time  must  be  given 
within  which  to  bring  actions  upon  existing 
causes  of  action.  The  fact  that,  in  view  of 
the  magnitude  of  the  project  which  it  had 
inaugurated,  that  legislature  may  have  had 
other  reasons,  and  good  reasons,  for  direct- 
ing that  the  great  volume  of  statutory  law, 
revised  as  was  contemplated,  should  not  go 
into  effect  until  some  time  subsequent  to  the 
enactment  of  such  revision,  is  no  legal  argu- 
ment to  show  that  it  did  not  act  upon  the 
particular  reason  here  specified.  We  have 
no  right  to  assume  that  it  acted  upon  one 
good  reason,  to  the  exclusion  oi  another  good 
reason.  Rather,  we  are  bound  to  assume 
that  it  acted  upon  all  good  reasons,  and  in- 
tended to  act  upon  all. 

But,  again,  the  legislature  did  not  fix  a 
specific  time  for  the  commencement  of  ac- 
tions upon  existing  causes  of  action.  It  was 
limited  by  the  happening  of  a  subsequent 
event,  the  time  of  which  was  uncertain.  It 
is  urged  that,  as  the  legislature  must  fix  a 
reasonable  time,  it  necessarily  follows  that 
auch  time  must  be  so  specific  and  certain 
that  parties  can  determine,  when  it  is  fixed, 
whether  it  be  reasonable  or  not.  We  think 
that  is  correct,  and  we  think  this  act  meets 
this  requirement.  In  other  words,  where 
.the  event  that  is  to  limit  the  time  cannot 
happen  until  the  expiration  of  a  reasonable 
time,  the  statute  meets  the  constitutional  re- 
quirement as  fully  as  if  it  selected  a  par- 
ticular date  as  the  earliest  date  upon  which 
the  event  could  happen,  and  declared  that 
such  date  should  limit  the  time.  The  prac- 
tical difficulties  that  prevented  the  fixing  of 
«  date  certain  are  very  obvious.  It  was  not 
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desirable  that  the  Revised  Statutes  should 
go  into  effect  and  stand  as  proof  of  the  laws 
until  they  had  been  printed  and  placed  in 
the  hands  of  those  whose  duty  it  was  to  en- 
force the  law.  But  it  was  desirable  that 
they  should  go  into  effect  as  soon  as  that 
was  accomplished.  The  legislature  could 
not  say  that  they  should  go  into  effect  in  six 
months  or  a  year  after  their  passage,  be- 
cause  the  printed  volumes  might  not  be 
ready.  If  the  time  was  fixed  at  two  years, 
the  printed  volumes  might  be  ready  much 
before  that  time.  The  wisest  course  left  to 
it  was  the  course  pursued. 

Was  the  time  thus  limited  necessarily  a 
reasonable  timeT  We  must  give  the  legisla- 
ture credit  for  ordinary  business  knowledge, 
and  the  court  must  exercise  the  same  in 
passing  upon  the  question.  The  law  re- 
quired the  commissioners,  after  the  adjourn- 
ment of  the  4th  legislative  assembly,  to  in- 
corporate all  the  laws  passed  by  that  assem- 
bly with  the  genera]  body  of  the  statute  law, 
under  the  proper  subjects  and  in  the  proper 
place.  The  whole  was  then  to  be  consecu- 
tively numbered  by  sections,  and  an  index 
prepared.  The  amount  of  work  being  thus 
determined,  they  were  to  advertise  for  thirty 
days  for  bids  for  printing  the  same.  There- 
after contracts  were  to  be  entered  into,  and 
all  the  work  incident  to  the  publication  and 
binding  of  the  volumes  performed.  After 
their  completion,  they  were  to  be  delivet'ed 
to  the  secretary  of  state,  and  ihe  governor 
would  thereupon  issue  his  proclamation  ac- 
cepting the  same,  and  thirty  days  thereafter 
the  laws  should  go  into  effect.  It  will  be 
noticed  that  the  law  fixes  two  periods,  of 
thirty  days  each,  aside  from  the  time  that 
must  be  employed  in  preparing  the  matter 
and  completing  the  volumes.  As  a  matter 
of  fact,  it  was  ten  months  from  the  passage 
of  the  act  until  it  went  into  effect.  The 
members  of  the  legislature,  as  men  of  ordi- 
nary business  Icnowledge,  knew  that  the  law 
could  not  possibly  go  into  effect,  under  the 
terms  of  the  statute,  within  six  months  from 
the  date  of  its  passage.  The  4th  legidative 
assembly,  that  pass^  the  amended  limita- 
tion law,  had  no  occasion  to  fix  a  time  with- 
in which  actions  might  be  broug:ht  upon  ex- 
isting causes  of  action.  That  time  had  al- 
ready been  fixed  by  its  predecessor.  It 
placed  the  law  within  the  operation  of  an 
existing  statute,  which  fixed  such  time,  and 
this  was  equivalent  to  direct  action  on  its 
part.  Mudi  shorter  periods  have  been  up- 
held. Btine  v.  Bennett,  13  Minn.  153,  Oil. 
138;  BigeloiD  ▼.  Bemia,  2  Allen,  496;  Bmith 
v.  Morrison,  22  Pick.  430.  We  see  no  reason 
why  we  should  not  uphold  this  statute. 
There  is  no  language  in  it  that  in  any  man- 
ner militates  against  our  construction.  If 
wc  place  upon  it  a  different  construction,  we 
are  forced  to  declare  our  limitation  law  un- 
constitutional as  to  existing  causes  of  ac- 
tion that  would  be  barred  thereby.  That  re- 
sult it  is  our  duty  to  avoid,  if  a  reasonable 
construction  of  the  wording  will  permit 
Hence  we  hold  that  diapter  74,  Laws  1893, 
fixed  in  advance  a  reasonable  time  within 
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whieh  MiionB  might  be  brought  on  existing 
eaiuee  of  action  that  would  otherwise  be 
i^bfiolutely  barred  by  the  terms  of  |  5200, 
Rev.  Codes.  It  follows  that  respondent's 
cause  of  action  was  barred  under  the  allega- 
tions in  the  answer,  and  the  demurrer  to  the 
answer  was  improperly  sustained.  The  dis- 
trict court  of  Grand  Forks  county  will  set 
aside  its  judgment  rendered  in  this  case,  and 
set  aside  the  order  sustaining  the  demurrer 
to  the  answer,  and  enter  an  order  overruling 
the  same. 

Reversed, 

All  concur. 

Rehearing  denied  December  4,  1800. 


S.  I.  DONOVAN,  RetpU 

8T.  ANTHONY  &  DAKOTA   ELEVATOR 
COMPANY,  Appt. 


*!•     A  mkortmtm—  ia  diaanalllled 
beiny  OBe  of  the  t^ro  iiFitAeaaea  to  a 

chattel  mortgage  required  bj  |  4788,  Bey. 
Codes,  hj  reason  of  being  tn  Immediate  party 
to  the  Instrument. 
S.  The  mins  of  a  ohattel  mortsase 
which  Is  witnessed  only  by  the  mortgagee  end 
•ne  other  person  does  not  operate  to  give 
constructive  notice  of  its  existence. 

(October  26,  1890.) 

APPS2AL  by  defendant  from  a  judgment  of 
the  District  Court  for  Cavalier  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  for  the  alleged  conversion  of  cer- 
tain grain  which  plaintiff  claimed  under  a 
ebattel  mortgage.    Keveraed. 

The  facts  are  stated  in  the  opinion. 

3ieasr»,  Cooluraao  4b  Corlisa  for  appel- 
lant: 

The  statute  requires  a  chattel  mortgage  to 
be  executed  in  the  presence  of  two  persons, 
who  must  sign  the  same  as  witnesses  thereto, 
and  when  so  witnessed  such  mortgage  may  be 
filed;  but  until  it  is  so  witnessed  the  instru- 
ment is  not  one  entitled  to  be  filed. 

Rev.  Codes,  S§  4738,  4733,  4734. 

When  a  statute  requires  that  an  instru- 
ment should  be  witnessed  or  acknowledged, 
to  entitle  it  to  record,  such  instrument  is  not 
entitled  to  record  until  it  is  so  witnessed  or 
acknowledged. 

Walter  A.  Wood  Mowing  d  Reaping  Mach. 
Co.  V.  Lee,  4  8.  D.  496,  67  N.  W.  238;  Green 
▼.  Abraham,  43  Ark.  420;  Stevene  v.  Hamp- 
ton, 46  Mo.  404;  Wilson  v.  Traer,  20  Iowa, 
£31;  Brown  v.  Moore,  38  Tex.  645;  Amiok 
▼.  Woodworth,  68  Ohio  St.  86,  60  N.  E.  437 ; 
1  Am.  k  Eng.  Enc  Iaw,  2d  ed.  pp.  489,  490, 
and  eases  cited. 

^Headnotes  bj  Youno,  J. 


NoTB. — On  the  somewhat  kindred  question  of 
the  rlgbt  of  Interested  persons  to  take  acknowl- 
edgments,   see    note   to    Havemeyer    v.    Dshn 
<Neb.)  88  L.  B.  A  882. 
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Ilia  filing  or  reoordinff  of  aa  iastroment 
not  so  attested  or  acknowledged  as  to  entitle 
it  to  be  filed  or  recorded  does  not  constitute 
constructive  notice  to  innocent  purdiasers  of 
the  existence  of  such  instrument. 

Oreen  v.  Abraham,  43  Ark.  422;  Stevens  v. 
Hampton,  46  Mo.  406;  Wilson  v.  Traer,  20 
Iowa,  235 ;  Walter  A.  Wood  Mowing  d  Reap- 
ing Mach.  Co.  V.  Lee,  4  8.  D.  496,  67  N.  W. 
238;  Leinenkugel  v.  Kehl,  73  Wis.  238,  40  N. 
W.  683 ;  cases  in  note  to  James  v.  Morey,  14 
Am.  Dec.  612,  2  Cow.  246;  AmMk  v.  Wood- 
worth,  68  Ohio  8t  86,  50  N.  E.  437 ;  Belking 
V.  Hebel,  1  Mo.  App.  340;  1  Jones,  Chatt. 
Mori^.  §  248 ;  Webb,  Record  of  Title,  §§  62, 
66,  146;  Carter  v.  Champion,  8  Conn.  549, 
21  Am.  Dec.  695. 

A  grantee  or  mortgagee  cannot  take  the  ac- 
knowledgment of  the  grantor  or  mortgagor 
in  the  instrument  in  which  he  is  such  grantee 
or  mortgagee. 

Oreen  v.  Abraham,  43  Ark.  422 ;  Wilson  v. 
Traer,  20  Iowa,  231 ;  Beaman  v.  Whitney,  20 
Me.  413;  Withers  v.  Baird,  7  Watto,  227,  82 
Am.  Dec.  754;  Stevens  v.  Hampton,  46  Mo. 
404;  Ch-oesbeok  v.  Sceley,  13  Mich.  329: 
Bwnk  of  Benson  v.  Hove,  45  Minn.  40,  47  N. 
W.  449;  West  v.  Krebaum,  88  111.  262; 
Hammers  v.  Dole,  61  111.  307 ;  Daiil  v.  Moore, 
61  Mo.  589;  Amiek  v.  Woodworth^  5S  Ohio 
8t  86,  60  N.  E.  437 ;  1  Devlin,  Deed^,  M  476, 
477;  1  Am.  A,  Eng.  Enc.  Law,  2d  ed.  p.  493. 

The  law  requires  witnesses  to  the  exeou- 
tion  of  an  instrument.  The  grantee  or  mor^ 
gagee  in  such  instrument  is  not  a  competent 
witness. 

Amick  V.  Woodworth,  68  Ohio  St  86,  60 
N.  E.  437;  Coleman  v.  State,  79  Ala.  49;  Sei- 
bold  V.  Rogers,  110  Ala.  438,  18  80.  312; 
Chadtoell  v.  Chadwell,  98  Ky.  043,  33  8.  W. 
1119. 

A  witness  is  a  stranger  to  a  transaction, 
and  both  the  plain  meaning  of  the  word  and 
the  obvious  policy  of  the  statute  show  that 
the  purpose  was  to  have  two  persons  not 
parties  to  the  transaction  sig^  their  names 
as  attesting  witnesses,  to  afford  the  register 
of  deeds  and  the  public  a  guaranty  that  such 
an  instrument  was  actually  executed  and  d^ 
livered. 

Smith  V.  Chamberlain,  2  N.  H.  440;  Doe 
em  dem.  Johnson  v.  Turner,  7  Ohio,  pt.  2,  p. 
216;  Seal  v.  Claridge,  L.  R.  7  Q.  B.  Div.  616. 

Mr.  J.  O.  MoBBoty  for  respondent: 

A  mortgagee  can  witness  his  own  mort- 

Fisher  v.  Porter  (8.  D.)  77  N.  W.  112. 

The  reasoning  in  the  above  ease  is  logical 
and  sound,  and  founded  squarely  upon  the 
statute,  the  language  of  which  is  almost  too 
plain  to  admit  of  any  room  for  construction. 

All  the  modern  statutes,  and  all  the  latest 
decisions,  tend  to  remove  every  possible  re> 
striction  upon  witnesses.  No  matter  how 
interested  or  biased  a  person  may  be,  he  is 
now  a  competent  witness  in  practically  all 
circumstances. 

St.  John  V.  LofUmd,  6  N.  D.  140,  64  N. 
W.  930 ;  Voss  v.  King,  33  W.  Va.  236,  10  8. 
E.  402. 

We  are  bound  to  take  the  act  of  Parliament 
as  they  have  made  it.    A 
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in  no  ease  be  supplied  by  a  court  of  law,  for 
that  would  be  to  make  laws. 

Jimes  V.  Smart,  1  T.  R.  44 ;  Wassell  v. 
Armstrong f  35  Ark.  247 ;  Lohdell  v.  Lobdell, 
36  N.  Y.  327 ;  Clapp  v.  Hull,  18  R.  I.  662,  29 
Atl.  687;  Wood  v.  Stewart,  9  Ind.  App.  321, 
36  N.  E.  658 ;  Bewar  Bldg.  d  L,  Aaso.  v.  Neio- 
man  (Tex.  Civ.  App.)  25  S.  W.  461;  Hay- 
toard  V.  French,  12  Gray,  463;  Bellows  v. 
lAtohfield,  83  Iowa,  36,  48  N.  W.  1063 ;  John- 
Mfi  y.  Johnson,  52  Iowa,  690,  3  N.  W.  661 ; 
Voss  V.  King,  33  W.  Va.  236,  10  S.  E.  402 ; 
Bprague  v.  Bond,  113  N.  C.  551,  18  S.  E.  701 ; 
Hodge  v.  Coriell,  44  N.  J.  L.  466;  Crimmins 
V.  Crimmins,  43  N.  J.  Eq.  86,  10  Atl.  800; 
Qoulding  v.  Horbury,  85  Me.  227,  27  Atl. 
127 ;  Newton  v.  Newton,  77  Tex.  508,  14  S. 
W.  157 ;  Roberts  v.  Yarboro,  41  Tex.  451 ; 
MoBrien  v.  Martin,  87  Tenn.  13,  9  6.  W.  201. 

Tovns,  J.,  delivered  the  opinion  of  the 
court: 

But  one  question  is  presented  by  this  ap- 
peal, and  that  is  whether  a  mortgagee  in  a 
chattel  mortgage  is  qualified  to  act  as  an  atr 
testing  and  subscribing  witness  to  its  execu- 
tion. Briefly,  the  preliminary  facts  are 
these:  Plaintiff  has  a  chattel  mortgage 
covering  a  quantity  of  wheat  which  was  pur- 
chased and  received  by  the  defendant  from 
plaintiff's  mortgagor,  and  admittedly  with- 
out actual  notice  of  plaintiff's  mortgage 
thereon.  The  mortgage  is  properly  signed 
by  the  mortgagor.  To  the  left  of  his  signa- 
ture is  the  attestation, — first,  the  words, 
''Signed,  sealed,  and  delivered  in  the  presence 
of,"  and  just  underneath  them  the  signatures 
of  the  two  witnesses,  E.  I.  Donovan  and 
Charles  C.  Keenan.  Donovan  is  the  mortga- 
gee, and  is  so  named  in  the  instrument.  The 
mortgage  was  filed  in  the  proper  office. 
Plaintiff  sues  for  the  alleged  conversion  of 
Uie  grain.  At  the  trial  in  the  district  court 
a  verdict  was  directed  for  the  defendant  up- 
OB  the  ground  that  the  mortgage  was  not 
witnessed  as  required  by  law,  and  that  the 
filing  thereof  did  not,  therefore,  impart  con- 
structive notice  of  its  existence.  Later  a 
new  trial  was  granted,  upon  plaintiff's  mo- 
tion. This  appeal  is  from  the  order  grant- 
ins  a  new  trial. 

It  is  apparent  that  in  reversing  his  former 
conclusion  the  district  judge  was  controlled 
by  the  recent  case  of  Fisher  v.  Porter  (S.  D.) 
77  N.  \V.  1 12,  in  which  that  court,  in  passing 
upon  this  identical  quention,  and  under  stat- 
utes which  are  the  same  as  those  in  force  in 
this  jurisdiction,  held  squarely  that  it  is 
competent  for  a  mortgagee  to  witness  his 
own  mortgage.  Section  4384,  Coiiip.  Laws^ 
is  the  snine  in  language  as  §  4738,  Rev. 
Codes,  and  reads  as  follows:  "A  mortgage 
of  personal  property  must  be  signed  by  the 
mortgagor  in  the  presence  of  two  persons, 
who  must  sign  the  same  as  witnesses  the.  eto, 
and  no  further  proof  or  acknowledgment  is 
required  to  admit  it  to  ue  filed."  After 
quoting  this  section,  the  South  Dakota  court 
said:  '^Manifestly,  the  foregoing  provision 
should  be  construed  with  reference  to  the  law 
of  the  state  relating  generally  to  the  compe- 
tency of  witnesses,  and  unless  some  limita- 
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tion  can  be  found  as  to  the  character  of  the 
persons  in  the  presence  of  whom  the  mortga- 
gor must    sign    his  niune,  and    by  whom  a 
chattel    mortgage    must    be  witnessed,    we 
would  not  be  justified  in  holding    that   a 
mortgagee,  on  account  of  his  interest,  is  not 
a  person,  in  contemplation  of  the  statute,  au- 
thorized to  become    a  subscribing    witness. 
Under  a  statute  like  ours,  requiring,  without 
any  restriction,  that  a  chattel  mortgage,  in 
order  to  be  filed,  must  be  witnessed  by  two 
persons,  and  providing  that  no  person  offered 
as  a  witness  can  be  excluded  or  excused  from 
testifying  on  account  of  his  interest  in  the 
event  of  the  action  or  proceeding,   we  per- 
ceive no  valid  reason  for  holding  a  mortgagee 
disqualified  as  an   attesting   or  subscribing 
witness."    Gomp.    Laws,    S  6260.     It  seems 
entirely  consistent  with  the  legislative  aim 
to  hold  that  a  person  who  would  be  a  com- 
petent witness  m     an  action    involving  the 
subject-matter  of  a  deed  or  mortgage  has  the 
legal  capacity  to  become  a  subscribing  wit- 
ness thereto.;  and,  under  statutes  measurably 
less  compatible  with  the  doctrine  than  our 
own,  it  has  been  so  held.    Doe  em  dem.  John^ 
son  V.  Turner,  7  Ohio,  pt  2,  p.  216;  Welsh 
V.  Lewis,  71  Ga.  387;  2  Jones,  Real  Prop. 
1099;  Webb,   Record  of  TiUe,  127."      This 
decision  evidently  stands  alone  in  amioune- 
ing  such  a  conclusion,  for  neither  the  exhaust- 
ive research  of  counsel  nor  our  examinati<Mi 
of  the  authorities  has  discovered  a  single 
case  making  a  similar  holding  as  to  the  oom- 
petencv  of  a  mortgagee  to  attest  the  execu- 
tion  of  his  own  mor&age.    Further,  the  de 
cision  is  not  supported  by  the  two  cases  upon 
which  it  purports  to  be  based.      In  neither 
ci^  was  the  question  of  competency  of  the 
immediate  parties  to  the  instrument  to  act 
as  attesting  witnesses  involved.     In  Welsh  t. 
Lewis,  71  Ga.  387,  the  holding  was  merely 
that  it  was  not  illegal  for  a  brother-in-law 
of  the  mortgagee  to  witness  the  mortga^ 
In  Doe  ex  dem,  Johnson  v.  Turner,  7  Ohio, 
pt.  2,  p.  216,  it  was  objected  that  one  of  the 
subscribing  witnesses  to  a  certain  trust  deed 
to  a  banking  corporation  was  disqualified  as 
an  attesting  witness   by  reason    of  being  a 
stockholder.     Because  of  that  interest,  he 
was  excluded  from  testifying  as  a  witness  as 
to  such  deed  under  the  law  then  prevailing 
in  that  state.    Nevertheless  the  court  held 
him  competent  to  attest  the  deed,  utterly  re- 
pudiating the  doctrine  that  the  test  is  com- 
petency to  testify  in  court;  using  this  lan- 
guage:    "The  statute,  volume  31,  p.  346,  | 
1,  requires  the  deed  to  be  executed  'in  the 
presence  of  two  witnesses,  who  shall  attest 
such  signing  and  sealing  and  subscribe  their 
names  to  such  attestation.'     Unless  the  ex- 
press provisions  of  this  statute,  or  its  plain 
inference,  lead  to    the  conclusion    that  the 
witnesses  to  a  deed  must  be  credible  and  com- 
petent to  prove  its  execution  at  the  time  of 
their  attestation,  and  that  such  was  the  in- 
tention of  the  legislature,  reluctantly  indeed 
would  this  court  adopt  such  an  opinion.     If 
such  be  the  law,  it  is  time  to  look  around  us 
and  ascertain  by  whom  our  deeds  bear  wit- 
ness.    Whoever  instituted  an  inquiry,  when 
a  witness  was  called  to  attest  a  deed,  whether 
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he  was  oompetent  or  inoompetent  to  testify 
in  a  court  of  justice?  or  whether  persons 
might  not  subsequently  be  found  who  would 
impeach  him  for  the  want  of  character  for 
truth  ?  whether  conviction  for  crime,  or  the 
want  of  a  correct  opinion  of  the  providences  of 
God,  according  to  the  notion  of  others,  might 
notexcludehim  from  giving  evidence?  Precari- 
ous indeed  are  our  titles,  if  such  is  the  prin- 
ciple to  be  established.  .  .  .  The  plain- 
tiff's counsel  have  very  properly  said  that 
the  statute  is  silent  as  to  the  qualities  of 
the  witnesses.  It  neither  requires  them  to 
be  competent  to  testify,  white,  credible,  dis- 
interested, of  proper  religious  belief,  nor  in- 
nocent of  crime,  but  leaves  ihe  grantor  at 
liberty  to  select  such  persons  as  he  sees 
proper.  The  case  of  8mith  v.  Chamber- 
lain, 2  N.  H.  440,  cited  by  the  Ohio  court, 
fully  sustains  their  views.  Not  only  are  the 
Georgia  and  Ohio  cases  not  in  point,  but  the 
supreme  court  of  Ohio  decided  very  recently, 
in  the  case  of  Amick  v.  Woodtoorth,  58  Ohio 
St  86,  60  N.  E.  437,  directly  to  the  contrary 
from  the  holding  of  the  South  Dakota  court, 
— ^holding  that  a  mortgagee  was  not  qualified 
to  attest  his  own  mortgage.  The  court  in 
that  case  said :  "The  true  reason  of  the  dis- 
qualification, we  apprehend,  is  that,  to  per- 
mit a  grantee  to  attest  as  a  witness  the  exe- 
cution of  an  instrument  made  to  himself,  or 
take  its  acknowledgment  as  an  officer,  where 
its  attestation  and  acknowledgment  are  nec- 
essary to  give  it  validity,  would  be  against 
puft>lic  policy,  and  practically  defeat  the  real 
purpose  of  the  law,  which  is  to  prevent  the 
perpetration  of  frauds  on  grantors,  and  af- 
fora  reasonable  assurance  to  those  who  deal 
with  or  on  the  faith  of  such  instruments  that 
they  are  genuine  and  represent  bona  fide 
transactions;"  adding  that  "it  is  probably 
unnecessary  to  notice  that  this  question  was 
not  involved  in  Johnson  v.  Turner,  7  Ohio, 
pt.  2,  p.  216,  and  that  case  is  unaffected." 
That  a  mortgage  cannot  be  attested  by  the 
mortgagee  was  also  decided  by  the  supreme 
court  of  Alabama  in  Seibold  v.  Rogers,  110 
Ala.  438,  18  So.  312, — a  chattel  mortgage 
case.  See  also  Coleman  v.  State,  79  Ala.  49. 
There  is  a  line  of  authorities,  however,  and 
we  think  the  majority  of  cases  hold,  that  per- 
sons who  are  not  competent  to  testify  in 
court  are  not  qualified  to  act  as  attesting 
witnesses.  Recent  legislation  has  made  it 
possible  for  all  persons  interested  in  the  exe- 
cution of  deeds  or  mortgages  to  testify  con- 
cerning them,  including  the  parties  to  the 
instruments.  Therefore  all  persons  can  at- 
test their  execution.  Such  is  the  rensoning 
of  the  South  Dakota  court.  But  this  oon- 
duAion,  in  our  judgment,  is  too  sweeping,  in 
including  the  parties  to  the  instruments  at- 
tested:  for  their  disqualification  to  attest 
does  not.  and  never  did.  depend  upon  their 
competency  or  incompetency  to  testify  in 
court  relative  to  the  instruments,  but  exij»t9 
in  the  very  nature  of  thinjrs. — in  the  inherent 
impossibility  of  the  immediate  parties  to  a 
written  contract  to  assume  the  attitude  of 
strangers  and  spectators  to  its  execution, 
which,  we  take  it,  is  necessary  in  attesting 
witnesses.     We  might,   then,   following  one 
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line  of  cases,  ask,  "Were  the  subscribing  wit- 
nesses competent  to  testify  in  court?"  But, 
before  the  answer  could  be  decisive,  it  must 
also  appear  that  such  persons  were  not  in- 
capacitated by  being  the  immediate  parties 
to  the  instrument  to  be  attested.  In  Smith 
V.  Chamberlain,  2  N.  H.  440,  that  court,  in 
discussing  a  statutory  provision  requiring  a 
deed  to  be  attested  by  two  wit^nesses,  said: 
"We  have  been  much  at  a  loss  to  conjecture 
why  two  witnesses  were  in  this  instance  re- 
quired by  the  statute.  Surely  they  were  not 
intended  to  be  placed  round  a  grantor  for  the 
same  reasons  that  they  are  placed  round  a 
testator.  The  most  plausible  conjecture  is 
that  it  was  intended  to  render  the  proof  of 
the  instrument  more  certain.  If  this  were 
the  object,  there  is  good  reason  to  suppose 
that  the  word  'witnesses'  was  in  this  instance 
used  in  the  simple  sense  of  spectators  of  the 
transaction."  The  act  required  of  witnesses 
to  chattel  mortgages  by  our  statute  is  merely 
the  attestetion  common  in  most  of  the  states 
as  means  of  proving  instruments  for  record, 
or  as  component  acte  in  their  execution  nec- 
essary to  give  them  validity  as  the  particu- 
lar statute  provides.  It  is  "to  signify  by 
subscription  of  his  name  that  the  signer  has 
witnessed  the  execution  of  the  particular  in- 
strument." 3  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  274.  In  Seal  v.  Olartdge,  L.  R.  7  Q.  B. 
Div.  616,  Lord  Selbourne,  in  answer  to  an  in- 
quiry as  to  the  meaning  of  the  word  "attesta- 
tion," said :  "The  word  implies  the  presence 
of  some  person  who  stands  by,  but  is  not  a 
party  to  the  transaction,"  and  elsewhere  in 
the  same  case  used  this  language:  "I  was 
at  first  surprised  that  no  authority  could  be 
found  directly  in  point,  but,  no  doubt,  the 
common  sense  of  mankind  has  always  reject- 
ed the  notion  that  the  party  to  a  deed  could 
also  attest  it"  The  South  Dakota  case 
makes  competency  to  testify  in  court  the  sole 
test  of  capacity  to  attest.  If  we  should  ac- 
cept this  interpretetion,  and  apply  it  to  the 
case  at  bar,  our  holding  would  be  that  a 
mortgage  whose  execution  is  attested  by  the 
mortgagee  and  one  outeider  is  properly  atr 
tested,  under  the  statute.  This  nullifies  the 
statute,  and  amounte  to  a  declaration  that 
no  outside  witnesses  are  required.  For  in- 
stence,  a  mortgage  is  given  by  two  persons 
to  a  third.  The  mortgagee  may  attest,  and 
the  mortgagors,  one  for  the  other.  Then  a 
person  may  give  one  mortgage  to  two  per- 
sons. These  two  may  furnish  the  attesta- 
tion. In  both  cases  the  stetute  is  complied 
with,  as  construci!  by  the  South  Dakota  case. 
We  cannot  adopt  either  this  reasoning  or 
conclusion.  The  legislature  had  a  purpose 
in  requiring  two  attesting  witnesses  to  chat- 
tel mortgages  as  a  prerequisite  to  their  fil- 
ing as  public  records.  The  primary  object, 
no  doubt,  was  to  afford  satisfactory  proof  to 
the  recording  officer  of  the  genuineness  of  the 
instruments;  but,  aside  from  tnis,  it  was  also 
to  provide  a  guaranty  to  the  public  at  large 
of  the  bona  fides  of  the  transaction.  The 
signatures  of  the  parties  to  the  mortgage  in 
the  space  for  witnesses  furnish  no  additional 
proof  to  the  register  of  deeds  as  to  the  execu- 
tion of  the  mortgage  and  add  nothing  to  the 
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meaos  by  which  the  public  may  judge  of  its 
integrity.  But  not  only  is  the  construction 
contended  for  by  respondent  repugmuit  to 
the  intent  and  purpose  of  the  statute,  but  is, 
we  think,  entirely  out  of  harmony  with  its 
language,  as  commonly  understood;  for  we 
thi^  men  generally  understand  it  to  mean 
the  calling  in  of  a  person  who  is  not  a  party 
to  the  transaction  to  hear  and  see  its  con- 
summation,  and  subscribe  his  name  as  a  wit- 
ness to  what  the  parties  have  in  his  presence 
consununated,  and  that  parties  to  the  con- 
tract are  disqualified  to  act  in  that  capacity; 


and  such  it  the  weight  of  authori^.  A  mort- 
gagee cannot,  therefore,  witness  his  own 
mortgage.  The  mortgiu^  in  question  has 
then  but  one  witness.  The  statute  requires 
two,  to  admit  it  to  filing,  and  there  are  no 
exceptions.  The  mortgaiffe  was  not  entitled 
to  be  filed,  and  the  fact  uiat  it  was  filed  did 
not  operate  to  give  constructive  notice  ol  its 
existence. 

The  order  granting  a  new  trial  is  reverted. 

All  concur. 
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1.  Fntnre  proflta  of  builneBe  cannot  be 
eonaldered  for  any  purpose  whatever,  in 
estimating  the  damages  sustained  by  the 
owner  of  land  which  Is  Injured  by  an  exercise 
of  the  right  of  eminent  domain. 

a.  Tbe  iralaatlou  of  propertr  injured 
in  tbe  exeroine  of  eminent  don&ain 
must  be  made  immediately  before  and  imme- 
diately after  the  damage  is  inflicted,  and  the 
measure  of  damages  recoverable  is  the  differ- 
ence between  those  valuations,  unaffected  by 
any  subsequent  change  in  the  circumstances 
or  condition  of  the  property. 

8.  Dananves  tor  detention  of  pajrment 
cannot  be  demanded  in  lieu  of  interest,  when 
the  delay  was  due  to  the  fact  that  the  demand 
made  was  oppressive  and  unreasonable. 

(October  6,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Phila- 
delphia County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  consequential  inju- 
ries to  abutting  property  by  a  change  of 
grade  of  eertain  of  defendant's  streets.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Meaers,  R.  Alexander  and  John  la. 
Kinsey  for  appellant. 

Mr,  Alexander  Simpeont  Jr.»  for  ap- 
pellee: 

In  view  of  the  great  mass  of  testimony 
showing  that  the  regrading  of  the  property 
was  the  direct  and  necessary  result  of  the 
change  of  ffrade  of  the  street,  it  is  impossible 
to  pick  a  flaw  in  the  charge  upon  the  point. 
The  only  suggestion  made  is  that  the  actual 
work  was  not  done  at  the  time  the  street 
was  graded.  But  this  is  a  matter  of  no  mo- 
ment. If  that  damage  was  the  necessary  re- 
sult of  the  city's  act,  the  city  would  have  to 
pay  for  it,  though  plaintiff  never  in  fact  re- 
graded  his  lot,  but,  on  the  contrary,  kept  it 
or  sold  it  in  its  damaged  condition. 


Oreent  J.,  delivered  the  opinion  of  the 
court: 

The  solution  of  the  questions  arising  upon 
this  record  is  not  difficult,  if  we  do  but  de- 
fine with  accuracy  the  rule  which  controls 
the  assessments  in  all  cases  of  this  character. 
There  has  never  l>een  a  better  statement  of 
that  rule  than  was  eiven  in  the  case  in  which 
it  originated.  Although  the  decision  was 
nutde  seventy-eight  vears  ago,  it  has  proved 
itself  equal  to  all  the  emergencies  and  con- 
tingencies, and  all  the  ever-varying  condi- 
tions and  questions,  that  have  been  developed 
in  the  almost  innumerable  cases  that  have 
arisen  since  it  was  pronounced.  Fortunate- 
ly, the  original  case  was  not  one  of  the  mere 
taking  of  land  by  a  railroad  company,  and, 
more  fortunately  still,  it  presented  and  de- 
cided a  question  of  future  results  which  it 
was   contended  might  or  would   have  hap- 

gened  after  the  direct  injury  was  inflicted, 
ince  that  day,  in  an  infinite  variety  of  cir- 
cumstances, it  has  been  sought  to  found  a 
right  of  recovery  upon  subsequent  events,  not 
in  existence  at  the  time  of  the  injury,  but 
which  it  was  claimed  might  or  woiild  result, 
with  a  greater  or  less  d^ree  of  natural  or 
probable  sequence,  from  the  injurious  act  or 
appropriation  complained  of.  But  the  doc- 
trine then  announced  for  t^e  first  time  has 
proved  to  be  so  just,  so  sensible,  so  reason- 
able, and  yet  so  entirely  adequate  to  the 
proper  and  legitimate  demands  of  the  party 
injured,  that  it  has  received  the  constant 
and  persistent  sanction  and  approval  of  this 
court  throuffh  all  the  years  tnat  have  since 
elapsed  to  this  very  day.  The  case  referred 
to  is  Schuylkill  Nav,  Co,  v.  Thohum,  report- 
ed in  7  Serg.  k  R.  411,  and  decided  in  the 
year  1821.  The  opinion  wom  written  by  Mr. 
Justice  Gibson,  it  was  not  a  case  of  the 
taking  of  land,  but  of  injury  by  the  flooding 
of  the  plaintiff's  land  with  water.  It  origi- 
nated under  the  provision  of  the  10th  sec- 
tion of  the  act  of  March  8,  1816,  incorporat- 
ing the  Schuylkill  Navigation  Company, 
which  gave  a  remedy*  for  the  inundation  of 
land  by  means  of  duns  erected  in  the  river 


NoTB. — ^As  to  effect  of  condemnation  proceed- 
ings upon  business  of  landowner,  see  Becker  v. 
Philadelphia  ft  R.  Terminal  R.  Co.  (Pa.)  86  L. 
&.  A  588. 

For  some  authorities  on  the  value  of  land 
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taken  bj  eminent  domain,  see  also  Ban  Diego 
Land  ft  Town  Co.  v.  Neale  (Cal.)  8  L.  R.  ▲.  88. 
and  note;  Alloway  v.  Nashville  (Tean.)  8  L.  B. 
A.  128,  snd  note;  Sprlnfsr  v.  Chicago  (111.)  IS 
L.  R.  A.  600.  and  note. 
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in  the  ercatioB  of  the  Bystem  of  8l«dc-water 
navigation  of  the  river  SehuyUdll.  The 
plaintiff  was  the  owner  of  a  cotton  mill  erect- 
ed on  and  near  to  the  mouth  of  a  small 
stream  tributary  to  the  river,  and  when  a 
dam  was  built  in  the  river  below  the  stream 
the  water  flowed  upon  the  land  of  the  plain- 
tiff, and  into  the  tailrace  of  his  mill,  so  seri- 
ously that  the  water  power  of  the  mill  was 
destroyed,  and  the  owner  was  obliged  to  re- 
move his  machinery  to  another  mill.  Of 
course,  his  injury  was  most  serious,  and  it 
was  direct  One  of  the  claims  of  the  plain- 
tiff was  for  damages  resulting  from  the  loss 
of  his  business  which  would  occur  after  the 
injury.  Another  question  was  as  to  the  time 
at  which  the  damages  were  to  be  estimated 
as  having  been  suffered,  and  these  two  were 
the  principal  contentions  in  the  case.  Mr. 
Justice  Qibson,  in  the  course  of  the  opinion, 
thus  states  and  disposes  of  these  questions: 
"The  material  inquiry  is:  At  wnat  point 
of  time  were  the  jury  to  estimate  the  dam- 
ages as  having  been  suffered  T  Indisputably, 
at  the  time  when  the  injury  complained  of 
was  complete,  whidi  was  the  moment  the 
dam  was  flnished,  or,  rather,  when  the  ob- 
struction, by  swelling  the  water  permanent- 
ly, produced  its  most  injurious  consequences. 
The  principle  that  the  extent  of  an  injury  at 
the  time  it  is  suffered  is  to  govern  the  com- 
pensation to  be  received,  without  regard  to 
enhancement  from  subsequent  circumstan- 
oes,  is  familiar,  and  applicable  to  all  cases 
which  I  at  present  recollect,  where  compen- 
sation is  to  be  made  in  (htmages.  .  .  . 
The  compensation  was  to  be  prospective,  as 
well  as  retrospective,  but  to  be  estimated 
with  reference  to  the  time  when  the  injury 
was  committed.  It  was,  in  fact,  to  be  the 
price  of  a  privilege  to  swell  the  water  to  a 
particular  height  for  an  indefinite  time. 
Now,  this  price  was  due  the  moment  the 
privilege  was  entered  upon  and  the  price 
could  be  ascertained,  which  was  obviously 
the  time  when  the  obstruction  was  first  com- 
pleted. The  jury  were  therefore  to  ascer- 
tain what  was  then  due,  and  the  amount 
clearly  could  not  be  enhanced,  or  in  any  way 
affected,  by  subsequent  injuries,  the  conse- 
quences of  the  obstruction.  How  far  the 
omitting  to  instruct  the  jury  to  this  effect 
may  have  operated  on  the  amount  of  the  com- 
pensation assessed  I  am  unable  to  say,  as  the 
bills  of  exceptions  contain  no  more  of  the 
evidence  than  is  absolutely  necessary  to  an 
understanding  of  the  points  submitted ;  but, 
as  the  particular  injury  to  the  plaintiff  in 
his  business  as  a  manufacturer  was  necessa- 
rily subsequent  to  the  erection,  and  as  the 
defendant  prayed  the  direction  of  the  court 
on  the  legal  effect  of  the  evidence  relating  to 
that  part  of  the  case,  he  was  entitled  to  have 
it;  for,  so  far,  it  would  have  operated  in  his 
favor.  .  .  .  The  jury  are  to  consider  the 
matter  just  as  if  they  were  called  on  to  value 
the  injury  at  the  moment  when  oompensa- 
tion  could  first  be  demanded.  They  are  to 
value  the  injury  to  the  property,  wiUiout  ref- 
erence to  the  person  of  the  owner  or  the  ac- 
tual state  of  his  business;  and,  in  doing  that, 
the  only  safe  rule  is  to  inquire.  What  would 
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the  property,  unaffected  by  the  obstruction* 
have  sold  for  at  the  time  the  injury  was  oovu- 
mitted  ?  What  would  it  have  sold  for  as  af- 
fected by  the  injury?  The  difference  is  the 
true  measure  of  compensation." 

It  may  be  well  enough  to  pause  ail-  this 
point,  before  referring  to  other  authorities, 
to  consider  the  application  of  the  foregoing 
decision  to  the  facts  and  questions  arising 
in  the  case  at  bar.  It  was  a  case  of  injury, 
and  not  of  taking.  There  was  a  manifest,  se- 
rious, and  real  injury  inflicted  directly  upon 
the  owner  by  the  act  of  the  defendant  com- 
pany. It  involved  necessarily  a  question  of 
future  results  in  depriving  the  owner  of  the 
business  and  its  profits  which  would  occur 
in  the  future.  Anout  that  aspect  of  the 
case  there  could  be  no  question.  But  this 
court  held  (1)  that  only  the  difference  in  the 
actual  value  of  the  entire  property  before 
and  after  the  injury  was  inflicted  could  be 
considered;  (2)  that  the  time  at  which  this 
difference  of  value  was  to  be  estimated  was 
immediately  after  the  injury  was  completed ; 
(3)  that  no  consideration  could  be  given  to 
circumstances  occurring  after  the  completion 
of  the  injury;  (4)  that  in  no  event  could 
there  be  any  recovery  for  loss  of  profits  of 
business  resulting  from  the  enforced  aban- 
donment of  the  mill  and  its  machinery;  (5) 
that  there  could  be  no  recovery  for  any  dam- 
ages which  were  imaginary,  specukktive,  or 
remote.  All  of  these  rulings  have  been  re- 
peatedly sustained  and  enforced  ever  since 
the  Thobum  Case  was  decided. 

Applying  these  principles  to  the  present 
case,  let  us  inquire  now  it  is  affected  by  them. 
The  plaintiff  ostensibly  sought  to  conform 
to,  at  least,  the  letter  of  the  rulings  above 
stated.  The  witnesses  were  asked  to  state 
what  was  the  depreciation  in  the  market 
value  of  the  leasehold  caused  by  the  change 
of  grade  in  the  streets.  They  did  this  in  this 
way:  They  fixed  a  valuation  of  the  lease- 
hold at  the  sum  of  $206,000;  one  of  them, 
$300,000.  They  then  specified  a  number  of 
items  of  damage  caused  by  the  change  of 
grade,  according  to  their  ideas,  and  made  the 
aggregate  of  these  items  $61,082.  Deducting 
this  from  $296,000  left  a  resulting  sum  of 
$234,918,  and  that  sum  they  said  was  the 
value  of  the  leasehold  after  the  change  of 
grade.  As  a  matter  of  course,  the  legal  suffi- 
ciency of  this  kind  of  an  estimate  depends 
absolutely  upon  the  character  of  the  details 
which  make  up  these  aggregates.  Looking 
at  the  method  by  which  the  valuation  of  the 
leasehold  before  the  change  of  grade  was 
worked,  we  find  it  consisted  of  a  valuation 
of  $110,000  for  all  the  buildings,  improve- 
ments, and  fixtures  of  the  park,  and  $186,000 
as  the  value  of  the  business  to  be  done  during 
the  remainder  of  the  term  of  the  lease,  after 
the  change  of  grade  was  made,  to  the  end  of 
the  lease.  It  seems  incredible  that  this 
method  oould  have  been  allowed  or  could  have 
received  any  kind  of  sanction,  but  a  few  ci- 
tations from  the  testimony  will  demonstrate 
the  correctness  of  the  statement.  The  wit- 
ness who  invented  this  mode  of  fixing  a  valu- 
ation was  the  largest  stockholder  of  the 
plaintiff  company,  he  was  the  chief  witness 
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in  behalf  of  himself  and  his  company,  and 
waa  also  one  of  the  counsel  in  the  case  for 
the  plaintiff.     He  was  asked: 

Q.  Tell  US  what,  in  your  judgment  ,the 
market  value  of  the  leasehold  of  the  Phila- 
delphia Ball  Club,  Limited,  was  immediately 
prior  to  the  change  of  grade  of  Broad  street. 

A.  I  valued  it  then  at  $296,000,  after  care- 
ful examination. 

Q.  Will  you  tell  us  wiiat  was  the  market 
value  of  that  leasehold  immediately  after 
the  change  of  grade,  as  affected  by  that 
change  ? 

A,  I  valued  the  leasehold  immediately  aftr 
er  the  change  of  grade  at  $234,918. 

Q,  Making  a  depreciation  caused  by  the 
change  of  grade  of  how  much? 

A,  $61,062.     .     .     . 

Q.  The  value  as  given  by  you  before  the 
change  of  grade  includes  what? 

A.  It  includes  the  balance  of  the  lease, 
which  was  twelve  years  and  five  months  to 
run,  and  the  fixtures  of  the  ball  park,  con- 
sisting of  all  its  buildings  and  improvements, 
fences,  gates,  ticket  offices,  and  everything, 
which  I  knew  was  worth  $110,000.  That,  in- 
cluded in  the  estimate  of  the  whole  thing,  I 
made  $296«000. 

According  to  this  the  value  put  upon  the 
lease  for  twelve  years  and  five  months  was 
$16,000  per  annum. 

The  method  was  more  clearly  explained  by 
the  witness  A.  J.  Reach,  who  was  the  presi- 
dent of  the  du!b.    He  was  asked : 

Q.  You  value  the  whole  thing  before  the 
leasehold  at  $296,000? 

A.  Yes,  sir. 

Q,  Kow  did  you  make  up  that  value  be- 
fore? 

A.  Ae  I  said  a  moment  a^,  I  went  to  the 
club's  office,  and  got  such  information  as  I 
could,  knowing  I  was  to  be  a  witness  here, 
and  our  improvements  cost  $110,000, — ^what 
we  had  at  that  time,  our  buildings  and  so 
on.  In  figuring  over  what  our  profits  were, 
and  averaging,  it  would  be  a  low  estimate  to 
figure  them  out  what  the  difference  would  be 
in  twelve  years;  in  other  words,  something 
over  $15,000  a  year. 

Q,  That  is,  I  suppose,  having  counted 
$110,000  for  fixtures,  that  would  leave  $186,- 
000  to  be  accounted  for? 

A.  Yes,  sir. 

Q.  Then  you  said  this  leasehold  runs 
twelve  years? 

A,  Yes,  sir. 

Q.  And  you  said  there  is  a  profit  each  year 
over  and  above  what  you  have  to  pay  for 
rent? 

A,  I  said  we  struck  an  average  for  a  num- 
ber of  years. 

Q,  The  average  net  profit  for  a  number  of 
years,  calculating  for  a  number  of  years, 
would  justify  you  in  saying  that  there  was 
in  that  leasehold  $186,000? 

A,  Yes,  sir. 

Here  it  appears  again  that  the  valuation 
ef  the  plaintiff's  property  consisted  of  $110,- 
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000  a«  the  value  of  all  the  physical  property 
owned  by  it,  and  $186,000  consisted  of  profits 
of  business  which  were  to  be  made  in  the 
future,  during  a  period  of  twelve  yeara  and 
five  months.  If  this  is  a  lawful  method  of 
assessing  a  property  which  has  been  injured 
by  an  exercise  of  the  right  of  eminent  do- 
main, then  the  decision  of  this  court  in  the 
Tkohum  Caae  was  a  wrong  decision,  and 
ought  never  to  have  been  made ;  for  we  there 
said:  "It  is  evident  that  the  profit  in  any 
branch  of  manufactures  must  mainly  depend 
on  the  amount  of  capital  invested,  the  num- 
ber of  workmen  employed,  and  the  extent  of 
the  business  carried  on;  but  it  would  be 
plainly  unjust  to  put  it  in  the  power  of  the 
plaintiff,  by  an  increase  of  all  these  to  an 
amount  beyond  what  the  demand  for  the 
manufactured  article  would  justify,  to  charge 
the  defendant  in  the  same  proportion  for  the 
injury  sustained  by  the  impeding  of  his 
works  in  his  business  thus  extendi  as  for 
a  loss  in  his  ordinary  mode  of  carrying  it  on. 
That  would  make  the  defendant  an  insurer 
of  ordinary  profits  in  a  new  state  of  the  busi- 
ness pushed  to  a  morbid  extent,  and  would 
put  it  in  the  power  of  the  plaintiff  to  in- 
crease the  damages  to  any  extent  he  might 
think  proper.  I  mention  this  to  show  the 
danger  of  taking  into  consideration  circum- 
stances posterior  to  the  time  when  the  privi- 
lege is  fully  entered  on,  and  its  consequences 
to  the  individual  to  be  compensated  are  as- 
certained." 

To  sustain  the  valuation  upon  which  the 
present  case  was  founded,  the  plaintiff  in  the 
Thohum  Case  should  have  been  permitted  to 
prove,  first,  the  actual  value  of  his  phyaictl 
property,  including  his  land,  his  cotton  mill, 
machinery,  and  all  his  other  tangible  prop- 
erty, real  and  personal,  and,  in  addition  to 
that,  to  prove  what  the  annual  profits  of  hi-* 
business  were,  and  then  to  add  the  principal 
sum  which  those  profits  would  represent  at 
6  per  cent  interest  to  the  value  of  the  physi- 
cal property,  and  this  court  would  have  been 
bound  to  declare  that  the  aggregate  of  these* 
sums  was  the  value  of  the  plaintiff's  prop- 
erty before  the  injury  was  inflicted.  But  we 
not  only  did  not  do  that,  and  thereby  sanc- 
tion such  an  absurd  proposition,  but  declared 
that  the  future  profits  of  the  plaintiff's  busi- 
ness were  not  to  be  consider^  for  any  pur- 
pose whatever,  not  even  to  show  the  diminu- 
tion in  the  value  of  his  property,  by  showing 
the  loss  of  his  future  profits,  when  he  was 
actually  driven  out  of  his  mill  and  compelled 
bo  quit  doing  any  business  there.  As  a  mat* 
ter  of  -course,  this  manner  of  adding  to  the 
value  of  the  aotual  property  the  value  of  fu- 
ture profits,  which  are  entirely  uncertain  and 
may  never  be  realized,  was  altogether  il- 
legal, and  should  never  have  been  permitted. 
But,  bad  as  this  feature  of  the  plaintiff's  case 
was,  it  was  no  worse  than  the  other  details 
of  what  the  witnesses  chose  to  describe  a^ 
damages  suffered  by  the  change  of  gnide. 
When  asked  to  state  how  the  $61,092  of  loss 
was  made  up,  they  said  it  was  composed  in 
part  of  $38,082  depreciation  in  fixtures,  $13,- 
000  depreciation  in  the  value  of  the  leasehold 
and  $10,000  for  detention  of  payment.     In 
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wtnlring  up  the  $38,082  item,  they  said  it  was 
oomposed  in  part  of  $6,589.03  for  regradin^ 
the  ball  field,  $9,871.26  for  rebuilding  rightr 
field  seats,  $15,543  for  rebuilding  Widls  and 
fences,  $1,267,  for  loss  of  gate,  $1,627  for  cost 
of  fences,  and  a  number  of  smaller  items^  It 
is  only  necessary  to  deal  with  the  larger 
iteros.  The  depreciation  in  the  value  of  the 
leasehold,  wfhen  described  by  the  witnesses, 
represented  twelve  years'  loss,  at  $1,000  per 
year,  resulting  from  a  supposed  diminution 
in  the  reoeipU  of  the  business,  because  the 
drainage,  after  the  change  of  grade,  was  not 
as  perfect  as  it  was  before  the  change.  As 
a  matter  of  course,  no  such  testimony  oould 
be  permitted,  either  before  or  after  such  a 
result  occurred.  But,  in  point  of  fact,  there 
was  not  a  particle  of  testimony  to  show  that 
there  was  any  diminution  of  actual  receipts 
to  that  amount,  and  it  was  all  a  mere  guess- 
ing estimate  of  what  the  loss  of  profits  would 
be  on  this  account  during  the  whole  of  the 
remaining  twelve  years  of  the  lease.  In  ad- 
diton  to  this,  it  was  affirmatively  proved  by 
the  plaintiff's  witnesses  that,  instead  of  a 
falling  off  of  business  during  the  years  fol- 
lowing the  change  of  grade,  from  this  or  any 
ot^er  cause,  there  was  an  actual  and  large 
increase  in  the  business.  It  was  represented 
l)y  the  attendance  of  spectators  in  constant- 
ly advancing  numbers,  as  follows:  In  1892, 
the  attendance  was  197,574;  in  1893,  it  was 
293,924 ;  in  1894,  it  was  352,773 ;  in  1895,  it 
was  414,891 ;  in  1896,  it  wa«  357,025.  We 
dealt  with  Uiis  subject  when  this  case  was 
here  before  (182  Pa.  362,  38  Atl.  357),  and 
then  said :  "Now,  upon  comparing  the  busi- 
ness of  1893  with  that  of  1892,  it  will  be 
found  that  there  was  a  gain  of  very  nearly 
50  per  cent  over  the  business  of  1892.  The 
business  of  1894  showed  a  gain  of  just  about 
66  per  cent  over  the  business  oif  1892,  and  of 
10.6  per  cent  over  that  of  1893.  The  busi- 
ness of  1895  showed  a  gain  of  more  than  100 
per  cent  over  that  of  1892,  and  a  little  rising 
of  23  per  cent  over  that  of  1894.  In  this 
state  of  the  testimony,  it  is  absolutely  estab- 
lished by  the  affirmative  and  uncontradicted 
evidence  of  the  plaintiff  that  there  was  not 
only  no  loss  of  business  resulting  from  the 
change  of  grade,  but  a  very  large  increase  ci 
business  between  the  time  before  and  after 
the  change  of  grade.  ...  In  this  partic- 
ular case  we  find  there  was  a  positive  and 
large  increase  in  the  business  of  the  club 
after  the  change.  Hence  it  is  not  true  that 
there  was  or  could  be  a  diminution  in  the 
value  of  the  plant  on  account  of  a  loss  of 
business,  for  the  simple  reason  that  there  was 
no  loss." 

On  this  subject  of  the  ices  from  inferior 
drainage,  Mr.  Rogers,  the  principal  witness 
for  the  plaintiff,  fuve  his  views  of  tlhe  loss 
resulting  from  this  source  in  the  fbllowing 
manner:  "After  those  things  were  done,  or 
ought  to  have  been  done,  the  leasehold  estate 
was  depreciated,  in  my  opinion,  at  least  $13,- 
000.  Ten  thousand  dollars  of  that  I  think 
is  a  conservative  estimate  as  to  its  injury  by 
reason  of  the  drainage  being  still  very  much 
inferior  to  the  surface  drainage  that  we  for- 
naerly  enjoyed."  On  cros8-€*xa  mi  nation  he 
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said:  "The  $10,000  WM  atfter  we  had  fixed 
our  grounds  in  the  best  possible  way.  We 
have  still  a  ground — that  is,  a  baseball  lease 
of  ground — for  twelve  years  and  five 
months  that  is  worth  in  the  market  at 
leajBt  $10,000  less  to  a  purchaser  than  it 
would  have  been  if  we  had  had  surface  drain- 
age." As  the  witness  gave  no  explanation 
of  his  opinion  except  loss  of  business,  he  was 
asked  as  to  how  tne  business  was  after  t^he 
change  in  the  grade  of  the  street  was  made 
and  before  the  change  in  the  grade  of  the 
field.  He  said :  "The  regrading  of  Uie  play- 
ing field  began  in  Novemt^r  or  October,  1805, 
but  we  did  not  finish  it."    He  was  as^ed: 

Q,  Tou  played  ball  through  the  year  1893, 
the  change  oi  grade  commencing  in  August, 
1893? 

A.  Tes,  sir. 

Q.  You  did  not  miss  a  day  during  that 
year,  did  you? 

A.  The  balance  of  that  year;  no,  I  think 
not. 

Q.  You  played  ball  there  the  year  1894,  did 
you  not? 

A.  Yes,  sir,  except  on  certain  days  when 
the  condition  of  the  ground  did  not  let  us. 

Q.  There  were  three  days  you  have  stated 
during  the  year  1894  when  you  did  not  play 
ball? 

A.  Three  days  when  we  were  at  home  that 
we  would  have  played,  but  did  not  play. 

Q,  You  played  ball  all  through  the  year 
1895,  with  the  exception  of  one  day? 

A.  One  day.    .    .    . 

Q,  How  many  days  were  you  unable  to 
play  in  the  year  1896  on  account  of  defective 
drainage? 

A.  The  dub  played  every  game  it  was 
scheduled  to  play  in  1896. 

Q.  How  many  games  were  you  unable  to 
play  in  1897  on  account  of  defective  drain- 
age? 

A.  One. 

Thus  it  seems  that  no  day  was  lost  in  1893, 
three  days  were  lost  in  1894,  one  day  in  1895, 
none  at  all  in  1896,  and  one  in  1897.  For 
this  the  city  is  asked  to  pay  a  sum  of  $10,- 
000,  by  the  testimony  of  this  witness,  and 
$15,000  by  tshat  of  Sheteline,  who  was  the 
secretary  of  the  club,  because  the  leasehold 
would  be  worth  that  much  less,  by  reason  of 
the  loss  of  business,  when  in  point  of  fact  the 
business  oif  the  club  steadily  and  largely  in- 
creased during  all  the  years  until  1896.  In 
1896  and  1897  there  was  a  falling  off  in  the 
bufiiness,  and  Mr.  Rogers  explain«l  just  how 
that  occurred.  He  said :  "The  attendance 
at  our  ball  games  depends  mainly  on  two  cir- 
cumstances, the  mo9t  important  of  which  is 
the  luck  of  winning  games  after  a  close  com- 
petition. If  you  have  a  close  competition 
with  the  other  clubs,  and  can  win  your  share 
of  games,  the  public  come  out  in  crowds.  If 
you  do  not,  th^  religiously  stay  away  in 
crowds.  That  is  the  most  important.  The 
next  important  is  having  a  place  where  it  is 
the  center  of  transportation  facilities.  That 
is  the  center  of  all  transportation  facilities 
of  this  town,  having  the  two  main  railroads. 
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and  all  the  troUej  ean  oongregating  there. 
.  .  .  In  1896  we  played  very  poor  ball  in- 
deed,— ^very  wretched, — and  our  attendance 
went  down.  In  1897  we  did  even  worse,  and 
our  attendance  went  down."  From  thia  tes- 
timony it  ie  apparent  that  lose  of  buBineae  is 
due  to  the  quality  of  the  play,  and  that  the 
lose  in  1896  and  1897  was  due  to  the  bad 
playing,  while  the  trasiness  constantly  ad- 
vaxiced  during  all  the  years  from  1893  to 
1896,  both  inclusive,  notwithstanding  the 
condition  of  Hbe  drainage.  It  follows  nence 
that  any  inteence  as  to  the  value  of  the 
businesa  at  times  posterior  to  the  change  in 
the  grade  d  the  streets  has  not  the  least  im- 
portaxtce,  which  the  law  can  recognize,  in  the 
determination  of  the  question  of  the  diifer- 
SEDoe  in  the  value  of  the  property  affected  be- 
fore and  after  the  infliction  of  the  ixnury. 
The  writer  has  sone  into  the  analysis  of  this 
testimony,  not  ror  the  sake  of  showing  wh«/t 
the  real  value  of  the  business  done  on  this 
property  in  the  years  cnicceeding  the  change 
in  the  grade  of  the  streets  was,  but  for  the 
purpose  of  illustrating  the  wisdom  of  the  rule 
which  prohibits  all  such  inquiries  in  cases  of 
this  kind.  The  business  to  be  done  in  the 
future  on  or  with  a  property  which  is  taken 
or  injured  under  the  power  of  eminent  do- 
main is  uncertain-,  remote,  imaginary,  en- 
tirely incapable  of  bein^  determined  with 
truthfulness,  and  the  testimony  on  such  sub- 
jects is  the  result  of  the  personal  interest  or 
the  friendly  bias  of  the  witnesses,  and  hence 
necessarily  and  absolutely  unreliable.  Ever 
sinoe  the  decision  of  the  Thohurn  Case,  all 
such  inquiries  and  all  such  evidence  have 
been  positively  prohibited,  and  cannot  in  any 
circumstances  be  permitted  to  affect  the  de- 
cision of  such  cases  as  this.  The  underlying 
principle  upon  which  such  damage  questions 
must  be  determined  necessarily  precludes  the 
oonsideration  of  such  testimony;  for  it  is  a 
fundamental  proposition  that  the  valuation 
of  the  property  affected  must  be  made  im- 
mediately before  and  immediately  after  the 
property  is  taken  or  the  injury  is  inflicted, 
and  the  difference  in  those  valuations  is  the 
measure  of  the  damages  which  the  owner 
may  recover.  In  the  present  case  the  change 
in  the  grade  of  the  streets  was  made  in  Au- 
gust, 1893,  and  the  value  of  the  leasehold  at 
that  time,  as  contrasted  with  its  value  in  the 
spring  of  1892,  when  the  work  was  com- 
menced, must  represent  the  damages  to  whioh 
the  plaintiff  is  entitled.  It  was  proved  by 
the  plaintiff's  witnesses  that  the  ball  playing 
went  on  during  the  years  1893,  1894,  and 
1896,  just  as  it  had  been  conducted  previ- 
ously to  that  time,  without  any  change  in 
tihe  grade  of  the  field,  and  with  a  largely  in- 
creasing business.  It  was  not  until  three 
seasons  had  been  finished  that  any  changes 
were  made  in  the  field,  and  after  that  tmie 
the  work  was  done  for  which  the  very  large 
damages  in  question  are  now  claimed.  As  a 
matter  of  course,  these  works  and  improve- 
ments, being  long  subsequent  to  the  change 
of  grade,  could  not  lawfully  have  entered  into 
the  oomputatioD  of  the  leasehold  in  1893,  for 
the  very  simple  reason  that  nothing  could  be 
known  about  tlvem  at  that  time;  they  were 
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long  subsequent  at  the  time  of  tholr  ooeur- 
renoe.  Th^  were  not  at  ail  a  matter  of  ne- 
cessity, but  of  mere  improvement  of  the  con- 
ditions of  the  field.  The  grade  of  the  field 
w«s  dianged  in  the  latter  part  of  1896,  after 
the  season  had  closed,  and  for  this  tbe  plain- 
tiff demands  that  the  city  shall  pay  as  dam- 
ages $6,689.63.  There  is  no  principle  in  the 
law  upon  this  subject  upon  which  this  claim 
can  be  sustained.  As  the  case  was  tried,  the 
jury  was  allowed  to  award  the  whole  amount 
of  this  work  as  specific  damages  for  the 
change  in  the  g^-ade  of  the  streets  made  thres 
years  before.  It  is  too  plain  for  argument 
that  no  part  of  it  can  be  allowed,  either  spe- 
cifically as  the  cost  of  so  much  work  done, 
or  as  entering  into  the  value  of  the  leasehold 
at  the  time  the  grade  of  the  streets  mm 
changed.  If  such  a  claim  oould  be  allowed 
for  work  done  at  the  end  of  three  years, 
there  is  no  reason  why  it  could  not  be  al- 
lowed for  work  done  at  any  time  afterwards 
during  the  pendency  of  the  lease.  We  rule 
now  distinotly  and  positively  that  tiie  whole 
of  this  claim  must  be  rejected  in  any  subee- 
quent  trial  of  this  case.  The  same  is  true 
with  increased  force  as  to  the  claim  for 
$9,871.26  for  r^uilding  the  right-field  seats. 
These  seats  were  continued  in  use  after  the 
chance  of  grade  in  the  streets  predsdy  as 
they  nad  been  before,  until  in  August,  1894, 
when  tfliey  took  fire  and  were  destroyed. 
They  were  at  once  rebuilt,  as  they  had  been 
before,  and  remained  in  use  during  1894, 
1896,  and  1896.  In  1896  the  club  decided  to 
build  an  entirely  new  system  of  seats,  on  a 
larger  and  much  more  expensive  scale.  They 
accordingly  did  so,  at  an  expense  of  $38,000, 
and  they  now  claim  that  'tiie  city  Should  pay 
one.  fourth  of  this  sum  ($9,600),  upon  the 
theory  that  it  would  have  cost  that  much  to 
rebuild  the  part  which  was  required  by  the 
iAujige  of  ^rade.  This  work  was  not  oom- 
mem^  until  1896,  and  finished  in  1897,  lone 
after  the  present  proceeding  was  b^gun,  ana 
several  months  after  the  first  verdict  was 
rendered.  This  work  was  done  by  the  plain- 
tiff for  its  own  convenience,  and  for  the  pur- 
pose of  improving  its  business  by  making  the 
field  more  attractive.  It  had  nothing  on 
earth  to  do  with  the  change  of  grade  in  the 
streets,  and  in  no  conceivable  point  of  view 
can  a  single  dollar  of  this  claim  be  allowed 
or  be  permRted  to  affect  the  valuation  of  the 
leasehold  in  1893,  immediately  after  the 
change  of  grade  in  the  streets.  It  must  all 
be  rejected  for  any  purpose  whatever. 

Another  claim  was  made  on  the  trial 
which,  if  possible,  is  more  indefensible  than 
any  of  the  others.  It  is  a  claim  for  $10,000 
for  detenUon  of  payments,  on  the  theory  that 
the  plaintiff  suffered  damages  on  that  ac- 
count, and  was  entitled  to  be  paid  that 
amount  in  lieu  of  interest.  If  the  plaintiff 
suffered  any  damage  on  this  aoooun^  it  has 
nobody  but  itself  to  hold  responsible  for  that 
result.  It  would  have  been  a  plain  derelic- 
tion of  duty  on  the  part  of  the  city  ofiicials 
if  they  had  paid  without  a  contest  in  the 
courts  the  grossly  excessive  and  unreasonable 
demands  of  the  plaintiff.  In  the  former  trial 
the  claim  was  for  $86,000,  and  it  was  sought 
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to  be  supjDortod  by  tliet>riea  and  testimoiiy  of 
aach  an  ulegitinMAe  charaoter  that  we  w«re 
obliged  to  reverse  the  judgment,  aliboiigli  the 
jury  coir  alkrwed  $29,0^  bT  their  verdiot, 
tihuB  coudemning  the  whole  oc  the  diennwid  in 
exoess  of  that  sum.  On  the  la«t  trial,  other 
theories  and  testimony  were  set  up,  in  sup- 
port of  a  deanmnd  for  $62,000,  quite  as  inde- 
lensihle  and  unreaaonalble  as  the  demand  on 
the  first  trial.  The  jury  on  the  last  trial 
refused  all  of  the  claim  over  $39,000,  and  the 
court  below  struck  out  all  over  $30,000.  It 
is  therefore  manifest  that  it  is  the  oppressiye 
and  unreasoneible  demands  of  the  plaintiff 
that  have  oaused  the  delay  in  ihe  payment  of 
the  damages  really  sustained  by  the  plain- 
tiff. As  a  matter  of  oourse,  there  can  oe  no 
recovery  of  any  sum  whatever  for  sudi  a 
claim  in  such  circumstances,  and  the  whole 
of  this  claim  must  be  rejected.  It  was  error 
to  leave  sudi  a  question  to  the  jury  at  all. 
In  Richards  v.  Ottieens'  Natural  Oas  Co.  130 
Pa.  37,  18  Atl.  600,  our  Brother  Mitchell,  in 
commenting  upon  claims  of  this  character, 
and  speaking  for  the  whole  court,  said: 
"Interest  is  rocoveralble  of  ri^ht,  but  compen- 
sation for  deferred  payment  in  torts  depends 
on  the  circumstances  of  each  case.  The 
plaintiff  may  have  set  his  damages  so  inordi- 
nately hish  OS  to  have  justified  the  defend- 
ant in  refusing  to  pay,  or  in  other  ways  the 
delay  may  be  plaintiff's  fault.  .  .  . 
In  such  caeee,  the  jury  probably  would  not, 
and  certainly  ought  not,  to  make  the  allow- 
ance." It  is  alt<^ether  likely  that  when  the 
two  persons  who  own  the  majority  of  the 
stock  of  the  plaintiff  company  can  make  up 
their  minds  to  accept  a  fair  and  reasonable 
sum  for  their  claim  an  adjustment  will  quicK- 
)y  follow.  But  it  must  not  be  expected  that 
the  imaginary,  remote,  speculative,  and  il- 
legitimate demands  that  have  thus  far  been 
set  up,  or  any  others  of  like  character,  will 
ever  receive  the  sanction  of  this  court.  There 
are  other  objectionable  items  in  the  plain- 
tiff's claim,  but,  aa  they  are  not  covered  by 
any  of  the  assignments  of  error,  we  do  not 
discuss  them.  The  fundamental  method 
Which  was  adopted  to  establish  the  difference 
of  value  in  the  leasehold  before  and  after  the 
change  otf  grade  is  radically  vicious  and  fal- 
lacious. Fixing  a  valuation  before  the 
change  by  adding  the  anticipated  profits  oif 
twelve  years  and  five  months  in  the  future 
to  the  value  of  the  physical  property  is  so 
glaringly  and  violently  in  opposition  to  all 
our  decisions  that  it  must  be  entirely  rejected 
in  any  future  trial  of  the  case.  Then  the 
method  of  building  up  an  extravagant  mass 
of  items  of  alleged  damage,  nearly  all  of 
them  based  upon  future  transactions,  remote, 
imaginary,  speculative,  and  altogether  ille- 
gal, and  naming  the  aggregate  of  all  of  these 
as  the  difference  in  the  value  of  the  leasehold 
before  and  after  the  change  of  grade,  is  so 
certainly  oontrary  to  the  law  of  this  common- 
wealth that  it  cannot  poesibly  be  sustained. 

Some  reference  to  a  few  of  our  more  mod- 
ern decisions  will  be  appropriate  in  this  con- 
nection. 

In  the  case  oif  Watson  v.  Pittshurgh  d  C. 
R,  Co,  37  Pa.  469,  we  said,  speaking  of  the 
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daim  oi  ttie  plaintiff :  "He  was  allowed  the 
benefit  of  the  rule  laid  down  in  Schuylkill 
No/v,  Oo.  ▼.  Thof^m,  7  Serg.  &  R.  411,  that 
the  true  measure  of  compensation  is. the  dif- 
ference between  what  the  whole  property 
would  have  sold  for,  unaffected  by  the  rail- 
road, and  what  it  would  have  sold  for  as  af- 
fected by  it.  Nor  was  the  advantage  of  thi.4 
rule  in  any  degree  taken  from  him  by  the  re- 
jection ol  the  evidence  which  he  offered.  His 
attempted  mode  of  proof  of  the  difference  be- 
tween the  two  vaJues  was  entirely  inadmissi- 
ble, and  here  was  the  reason  for  the  rejection 
of  his  evidence.  His  offers  all  had  the  same 
fault.  They  proposed  to  submit  to  the  jury 
the  conjecture  of  the  witnesses  as  to  what 
the  plaintiff's  lands  would  be  worth  .  .  . 
at  some  unknown  future  time,  when  the  rail- 
road shall  have  been  constructed.  Such  tes- 
timony does  not  rise  even  to  the  standard  of 
ail  opinion.  It  is  a  mere  guess,  with  no  sub- 
stantial foundation  upon  which  to  rest. 
.  .  .  An  estimate  of  what  property  will  be 
worth  at  a  future  day,  or  in  an  altered  con- 
dition, is  entirely  without  guide  or  measure, 
and  must  be  wholly  fanciful." 

In  Homatein  v.  Atlantic  d  O,  W.  R.  Co.  51 
Pa.  87,  decided  in  1865,  we  said:  "If  judi- 
cial authority  can  fix  any  rule,  the  series  of 
adjudged  cases  from  Thobum's  Case,  7  Serg. 
&  R.  411,  down  to  Harvey's  Case,  47  Pa.  434, 
has  established  the  measure  of  damages  for 
building  a  railroad  through  a  man's  land  to 
be  the  difference  betwixt  the  value  of  the  land 
before  the  road  was  built  and  its  value  after 
the  road  is  finished.  In  estimating  the  dis- 
advantages resulting  from  the  road,  conse- 
quential or  speculative  damages  are  to  be  re- 
jected" 

In  Bhenango  d  A.  R,  Co.  v.  Braham,  79 
Pa.  447,  decided  in  1875,  we  said:  "In  one 
of  the  early  cases  upon  this  subject  (Schuyl- 
kill  Nav.  Co,  v.  Thobum,  7  Serg.  &  R.  41 1 ) , 
it  was  held  by  this  court  that  the  jury 'should 
consider  the  matter  just  as  if  they  were 
called  upon  to  value  the  injury  at  the  moment 
when  compensation  oould  first  be  demanded. 
They  are  to  value  the  injury  to  the  property 
without  reference  to  the  person  of  the  owner, 
or  the  actual  state  of  his  business,  and  in 
doing  that  the  only  safe  rule  is  to  inquire, 
What  would  the  property,  unaffected  by  the 
ohstruction,  have  sold  for  at  the  time  the  in- 
jury was  committed  T  Whait  would  it  have 
sold  for,  as  affected  by  the  injury?  The  dif- 
ference is  the  measure  of  compensation.'  This 
rule  has  been  followed  in  Pennsylvania  R. 
Co,  v.  Heister,  8  Pa.  450,"  and  a  large  num- 
ber of  other  oases,  citing  them.  "In  none  of 
these  cases  is  there  any  authority  for  the  doc- 
trine that  the  value  of  the  land  is  to  be  limi- 
ted to,  or  measured  by,  a  particular  use." 

In  Pittsburghd  W.  R, Co, v.  Patterson,  107 
Pa.  461,  we  said:  "But  the  court  was  cer- 
tainly correct  in  saying  that  the  jury  could 
not  take  into  consideration  any  supposed  loss 
to  the  plaintiff  of  profits  in  his  business. 
Such  an  assessment  would  be  purely  specu- 
lative, and  a  rule  which  justified  it  would 
lead  to  most  ruinous  results." 

In  Pittsburgh,  B.  d  B,  R,  Co.  v.  MoCloskey, 
110  Pa.  436,  1  Atl.  555,  decided  in  1885,  we 
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flaid:"  In  eBtimating  the  damages  to  a  land- 
owner caused  by  the  oonetruction  oif  a  rail- 
road, the  rule  as  to  the  meaeure  of  damagw 
declare4  by  Judge  Gibson  in  the  case  of 
Schuylkill  Nov,  Co.  v.  Thohurti,  7  Serg.  & 
R.  411,  has  ever  since  been  recognized  and 
followed;"  staiti^ng  the  rule:  "Merely  specu- 
lative damages  cannot  be  allowed.  .  .  . 
The  jury  cannot  include  in  the  verdict  a  fund 
to  cover  the  costs  of  fen<cing,  or  to  provide  an 
indemnity  against  losses  by  fire,  or  casualties 
to  the  cattle  and  stock  upon  the  farm.  Such 
an  assessment  must  necessarily  be  purely 
speculative,  as  the  matters  thus  sought  to  be 
provided  against  are  in  their  nature  alto- 
gether ideal  and  fanciful.  ^  .  .  The  es- 
timate of  a  merely  prospective  injury  can  be 
founded  in  no  rational  or  correct  legal  prin- 
ciple, and  cannot  therefore  be  allowed." 

In  Pennsylvania,  Schuylkill  Valley  R,  Co, 
v.  Clcary,  125  Pa.  42,  17  Atl.  468,  there 
is  a  good  illustration  of  the  application  of 
the  rule  to  those  subjects  which  are  proper, 
and  those  which  are  improper,  to  be  consid- 
ered by  the  jury:  "The  true  measure  of  the 
damages  sustained  by  any  given  lot  of  land 
is  found  in  the  difference  between  its  selling 
value  before  and  after  the  injury  complained 
of.  .  .  .  It  is  proper  to  consider  for  what 
purpose  it  may  be  used  to  advantage,  in  order 
to  determine  for  what  price  it  will  sell.  It 
may  be  salaJble  as  a  site  for  the  erection  of 
a  hotel,  a  factory,  a  dwelling,  or  a  wharf,  but 
it  is  not  proper  to  lay  before  the  jury  proof 
of  what  the  hotel  or  other  structure  would 
cost,  together  with  proof  of  the  value  of  the 
lot  with  such  structure  upon  it,  and  treat 
the  difference  between  these  sums  as  the 
value  of  the  lot.  Such  a  method  would  be 
speculative  and  fanciful.  Equally  improper 
is  evidence  showing  how  many  building  lots 
the  tract  under  consideration  could  be  di- 
vided into,  and  what  such  lots  would  be 
worth  separately.  It  is  proper  to  inquire 
what  the  tract  is  worth,  having  in  view  the 
purposes  for  which  it  is  best  adapted ;  but  it 
is  the  tract,  and  not  the  lots  into  which  it 


might  be  divided,  tbat  k  to  be  vsJued.  .  .  . 
The  jury  are  to  value  the  tract  of  land,  and 
that  only.  The^  are  not  to  determine  how  it 
oould  best  h%  divided  into  building  lots,  nor 
conjecture  how  fast  Idiey  could  be  sold,  nor 
at  what  price  per  lot.  .  .  .  They  [the 
jury]  are  not  to  inquire  wbat  a  speculator 
might  be  atble  to  realize  out  of  a  resale  in  the 
future,  but  what  a  present  purchaser  would 
be  willing  to  pay  for  it  in  the  condition  it  is 
now  in." 

In  Schuylkill  River  Ea^i  Side  R.  Co,  v. 
Stocker,  128  Pa.  233,  18  Atl.  399,  we  said: 
"The  proper  and  legitimate  inquiry  in  all 
these  cases  is,  What  was  the  actual  market 
or  selling  value  of  tihe  property,  just  as  it 
was,  immediately  before  the  land  was  taken 
for  the  railroad,  and  what  was  its  same  value 
after  the  completion  of  the  road?  Of  course, 
the  possible  uses  of  the  ground  may  be  con- 
sidered and  estimated  by  the  witness  in  form- 
ing his  opinion ;  but  it  would  be  highly  dan- 
gerous to  permit  verdicts  to  be  fouxided  upon 
a  consideration  of  future  speculative  opera- 
tions which  may  never  transpire,  and  w4K>6e 
results,  whether  profitable  or  otherwise,  can- 
not possibly  be  known  in  advance." 

When  this  case  was  here  before  (182  Pa. 
362,  38  Atl.  357 ) ,  we  said:  "But,  in  a  mere 
legal  sense, — and  that  is  the  way  we  are 
olbliffed  to  view  it, — the  radical  and  fatal  vice 
of  the  contention  we  are  now  considering  ia 
that  it  is  entirely  too  remote,  altogether  im- 
aginary, and  purely  speculative  to  the  last 
degree.  All  the  elements  of  certainty  in  de- 
ductions are  absent.  They  exist  only  in  the 
future,  and  therefore  camiot  be  known.  They 
depend  upon  the  most  variable  and  uncer- 
tain conditions,  and  they  cannot  possibly 
form  the  basis  of  a  sound  and  reliable  judg- 
ment." These  authorities  might  be  multi- 
plied, but  it  is  not  necessary.  We  are  clear- 
ly of  opinion  that  all  the  assignments  of  error 
must  be  sustained. 

Judgment  reversed,  and  new  venire  award- 
ed. 
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Annina  lANNONE,  Admrx.,  etc.,  of  Anneral- 
lo  lannone,  Deceased, 
t;. 

NEW    YORK,    NEW    HAVEN,    k  HART- 
FORD RAILROAD  COMPANY. 


( 


,R.  I. 


) 


A  railroad  employee  arratvltoaaly  ear* 
rlea  by  a  train  toward  home  after  his  day's 
work  Is  done*  when  the  ride  la  a  privilege  In- 
cidental to  his  contract  of  service,  without 
any  charge  or  deduction  from  his  wages,  is 
not  a  passenger,  but  is  a  fellow  servant  ol  the 
trainmen. 

(October  20,  1800.) 


ON  DEMURRER  to  the  declaration  in  an 
action  brought  to  recover  damages  for 
the  alleged  negligent  killing  of  plaintiff's 
intestate.      Demurrer  sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  David  S.  Baker  and  Lewis  A« 
Watemuuit  for  defendant: 

The  defendant  could  only  run,  manage, 
and  operate  its  train  through  its  servant. 

Di  Marcho  v.  Builders'  Iron  Foundry,  18 
R.  I.  514,  27  Atl.  328,  28  AU.  661 ;  Kudik  v. 
Lehigh  Valley  R,  Co,  78  Hun,  492,  29  N.  Y. 
Supp.  633. 

It  does  not  appear  that  the  train  was  in 
any  manner  defective,  or    tJbat    the  tracks 


Note. — For  railroad  employees  or  officers  as 
passengers,  see  note  to  Texas  &  P.  R.  Co.  v. 
Smith  (C.  C.  App.  6tb  C.)  31  L.  R.  A.  321 ;  also 
iO  L.  R.  A. 


Doyle  V.  Fltchburg  R.  Co.  (Mass.)  38  L.  R.  A. 
844 ;  and  McNulty  v.  Pennsylvania  R.  Co.  (Pa.) 
38  L.  R.  A.  376. 
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were  not  in  good  repair,  or  that  there  was 
any  trouble  whataoever  with  its  appliances. 

13  Enc.  PI.  &  Pr.  908. 

The  plaintiff's  intestate  was  a  fellow  senr- 
ant  of  the  trainmen. 

Oillahannon  v.  Stony  Brook  R.  Corp*  10 
Ciish.  228;  McQuirk  v.  Bhattuck,  160  Mase. 
45,  35  N.  E.  110;  Exxxild  v.  Chicago  d  N.  W, 
R,  Co,  70  Wis.  420,  36  N.  W.  12;  Ross  ▼. 
New  York  C.  d  H.  R,  R.  Co.  5  Hun,  488,  Ap- 
proved in  74  N.  Y.  617 ;  Kansas  P.  R,  Co.  v. 
Salmon,  11  Kan.  83. 

One  riding  to  work  on  a  train  is  a  fellow 
servant  of  trainmen  on  another  train. 

Gormley  v.  Ohio  d  M,  R.  Co.  72  Ind.  31. 

A  section  man,  while  being  carried  to  his 
work,  is  a  fellow  servant  of  trainmen. 

Carney  v.  Caraquet  R.  Co.  29  N.  B.  426; 
Seaver  v.  Boston  d  M.  R.  Co.  14  Qrav,  466 ; 
Manville  v.  Cleveland  d  T,  R.  Co.  U  Ohio 
St  417;  Southern  P.  Co.  v.  McOill  (Ariz.) 
44  Pac.  302. 

This  is  the  nile  in  all  jurisdictions  where 
the  different-department  rule  does  not  pre- 
vail. 

12  Am.  &  Eng.  Enc.  Law,  p.  1005;  White 
V.  Kennan,  83  Ga.  343,  9  S.  E.  1082;  Russell 
V.  Hudson  River  R.  Co.  17  N.  Y.  134;  How- 
land  V.  Milwaukee,  L.  S.  d  W.  R.  Co.  54  Wis. 
226,  11  N.  W.  529 ;  Pagundes  v.  Central  P.  R. 
Co.  79  Cal.  97,  3  L.  R.  A.  824,  21  Pac.  437. 

The  different-department  rule  does  not 
prevail  in  Rhode  Island. 

Hanna  v.  Granger,  18  R.  I.  507,  28  Atl. 
659;  Brodeur  v.  Valley  Falls  Co.  16  R.  I. 
448,  17  Atl.  54;  Healey  v.  New  York,  N.  H.  d 
H.  R.  Co.  20  R.  I.  137,  37  Atl.  676. 

Mr  Jolin  W.  Hosaiit  for  plaintiff: 

The  relation  of  carrier  and  passenger  was 
established  between  the  plaintiff's  intestate 
and  the  defendant  company,  and  it  became 
the  duty  of  the  carrier  to  transport  the  pas- 
senger safely,  independent  of  any  contract  of 
carriage  or  any  agreement  for  compensation 
for  such  carriafi^. 

The  law  finds  an  adequate  consideration 
for  a  contract  of  gratuitous  carriage  in  the 
doctrine  that  the  confidence  induct  by  un- 
dertaking any  service  for  another  is  a  suffi- 
cient legal  consideration  to  create  a  duty  in 
the  performance  of  it. 

Coggs  V.  Bernard,  2  Ld.  Raym.  909,  1 
Smith,  Lead.  Gas.  199;  Philadelphia  d  R.  R. 
Co.  V.  Derby,  14  How.  468,  14  L.  ed.  502; 
The  New  World  v.  King,  16  How.  469,  14 
L.  ed.  1019;  Waterhury  v.  New  York  C.  d  E. 
R.  R.  Co.  17  Fed.  Rep.  671;  Marshall  v. 
York,  N.  d  B.  R.  Co.  21  L.  J.  C.  P.  N.  S.  34; 
Todd  V.  Old  Colony  d  P.  River  R.  Co.  3  Al- 
len, 18,  80  Am.  Dec.  49;  Com.  v.  Vermont  d 
M.  R.  Co.  108  Mass.  7,  11  Am.  Rep.  301 ;  Wil- 
ton V.  Middlesex  R.  Co.  107  Mass.  108,  9  Am. 
Rep.  11,  125  Mass.  130;  Little  John  v.  Pitch- 
burg  R.  Co.  148  Mass.  478,  2  L.  R.  A.  502,  20 
N.  E.  103 ;  Doyle  v.  Fifchburq  R.  Co.  162 
Mass.  66,  25  L.  R.  A.  157,  37  N.  E.  770. 

Where  a  passenger  is  carried  gratuitously, 
the  liability  of  the  carrier  for  an  injury 
caused  by  gross  negligence  arises,  not  from 
any  implied  contract,  but  from  a  violation  of 
the  duty  imposed  by  the  circumstances. 

Nolton  V.  Western  R.  Corp.  15  N.  Y.  444, 

46  L.  R.  A. 


09  Am.  Dec.  623;  Plint  d  P.  M.  R.  Co.  v. 
Weir,  37  Mich.  HI,  26  Am.  Rep.  499;  QiHen- 
water  v.  Madison  d  I.  R.  Co.  5  Ind.  339,  61 
Am.  Dec.  101 ;  Pitzpatrick  v.  New  Albany  d 
8.  R.  Co.  7  Ind.  436;  Ohio  d  M.  R.  Co.  v. 
Selby,  47  Ind.  479,  17  Am.  Rep.  719;  Cleve- 
land, C.  C.  d  St.  L.  R.  Co.  V.  Ketoham,  133 
Ind.  346,  19  L.  R.  A.  339,  33  N.  E.  116;  Rose 
V.  Des  Moines  Valley  R.  Co.  39  Iowa,  246; 
Baltimore  d  0.  R.  Co.  v.  State  use  of  Train- 
or,  33  Md.  542;  State  use  of  Abell  v.  Western 
Maryland  R.  Co.  63  Md.  433;  Jacobus  v. 
St.  Paul  d  C.  R.  Co.  20  Minn.  125,  Gil.  110, 
18  Am.  Rep.  360;  Rosenbaum  v.  St.  Paul  d 
D.  R.  Co.  38  Minn.  173,  36  N.  W.  447 ;  Lemon 
v.  Chanslor,  68  Mo.  340,  30  Am.  Rep.  799; 
0*Donnell  v.  Allegheny  Valley  R.  Co.  59  Pa. 
239,  98  Am.  Dec.  336;  Russell  v.  Hudson 
River  R.  Co.  5  Duer,  39. 

Where  a  railroad  company  invites  a  person 
to  become  a  passenger  upon  its  cars  to  be 
carried  on  a  journey,  even  gratuitously,  th€ 
duty  is  imposed  upon  the  railroad  company  tc 
carry  him  safely  by  virtue  of  the  invitation 
and  the  acceptance  thereof,  as  the  owner  ol 
a  building  who  invites  a  person  to  enter  his 
building  is  bound  to  use  all  proper  means  to 
prevent  injury  to  that  person. 

Beehler  v.  Daniels,  19  R.  I.  49,  31  Atl.  582; 
Henson  v.  Beckwith,  20  R.  I.  165,  38  L.  R.  A. 
716,  37  Ati.  702;  MoKee  v.  McCardell,  21  R. 
I.  pt.  2,  p.  156,  43  Atl.  847. 

Mattesoa,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  sues  to  recover  damages  for 
the  loss  of  life  of  her  husband,  who  was  killed 
on  the  defendant's  road,  in  Providence,  No- 
vember 28,  1898.  The  declaration  alleges 
that  the  deceased  on  the  date  named  had  been 
in  the  employ  of  defendant,  his  work  beina 
the  removal  of  snow  from  the  tracks  and 
roadbed  of  the  company;  that,  having  com- 
pleted his  work  for  the  day,  he  was  invited, 
with  other  shovelers,  to  ride  upon  a  certain 
car  belonging  to  the  defendant,  from  the 
point  where  they  had  finished  their  labor  to 
another  point,  a  mile  or  two  distant,  and  ad- 
jaorat  to  the  place  of  abode  of  the  deceased ; 
that  he  accepted  the  invitation,  and  boarded 
the  car,  to  be  carried  over  this  distance. 
The  breach  of  duty  alleged  is  that  the  train 
was  carelessly  managed  and  controlled,  and, 
while  moving  forward,  was  suddenly,  with- 
out notice  or  warning,  stopped,  and  started 
backward  with  a  jolt  or  jerk,  whereby  the  de- 
ceased was  thrown  under  the  wheels  of  the 
flat  car  on  which  he  was  riding,  and  received 
the  injuries  resulting  in  his  death.  The  de- 
fendant has  demurred  to  the  declaration,  and 
contends,  in  support  of  the  demurrer,  that 
the  case  shows  that  the  deceased  received  his 
injuries  by  the  negligence  of  a  fellow  serv- 
ant. The  plaintin,  on  the  other  hand,  con- 
tends that  under  the  facts  set  up  in  the  decla- 
ration the  deceased  was  a  passenger  at  the 
time  of  the  accident,  and  not  an  employee, 
and  hence  that  the  fellow-servant  doctrine 
has  no  application.  She  argues  that  the  re- 
lation of  carrier  and  passenger  was  estab- 
lished between  her  intratate  and  the  defend- 
ant by  the  invitation  extended  to  him,  when 
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bla  day'B  irork  waa  done,  to  ride  on  the  train 
to  a  place  near  hie  home,  and  that,  the  in- 
testate's work  bein^  done,  he  was  not  to  be 
considered,  at  the  time  he  received  his  inju- 
ries, as  in  the  serrioe  of  the  defendant.  The 
declaration  does  not  aver  that  the  deoeaeed 
paid  «uiything  for  his  transportation,  nor 
that  any  deduction  was  to  be  made  by  the  de- 
fendant from  his  wages  on  that  account,  or 
that  he  was  paid  a  less  stun  by  reaeon  of  his 
transportation  than  he  would  otherwise  have 
been  paid.  The  plaintiff  does  not  claim  that 
any  such  fact  existed,  but  arguee  that  it  was 
a  case  of  gratuitous  carriage,  and  insists  that 
the  deceased  was  none  the  less  a  passenger 
because  he  was  carried  gratuitoosly.  We  do 
not  think,  however,  that  the  facts  set  up  in 
the  declaration  are  sufficient  to  warrant  the 
inference  that  the  deceased  was  a  passenger. 
The  carrjring  of  the  deceased,  after  his  day's 
work  was  done,  to  a  point  near  his  home.  Is, 


we  think,  to  be  regarded,  not  as  creating  ttie 
relation  of  a  passenger,  but  rather  aa  a  privi- 
lege incidental  to  his  contract  of  Berviee, 
granted  to  him  by  the  defendant,  of  wlucii  be 
availed  himself,  to  facilitate  his  retiim  to  his 
home,  and  that  it  was  a  privilege  aceorded 
to  him  merely  by  reason  of  his  contract  of 
service.  Oillahannan  v.  Stony  Brook  R,  Co. 
10  Gush.  228;  Beaver  v.  Boston  d  M.  R,  Co. 
14  Gray,  466;  Oilman  v.  Eastern  R.  Co.  10 
Allen,  233,  87  Am.  Dec.  635;  O'Brien  v.  Bos- 
ton d  A.  R.  Co.  138  Mass.  387,  52  Am.  Rep. 
279.  See  also  McOrath  v.  Ifew  York  d  N.  B. 
R.  Co.  15  R.  I.  05,  07,  22  Ail.  027.  The  cases 
cited  by  the  plaintiff  are  cases  of  passengers 
carried  gratuitously,  and  not  cases  of  em- 
ployees so  carried. 

Demurrer  mnatained,  and  case  remitted  to 
the  common  pleas  division  for  further  pro- 
ceedings. 


SOUTH  DAKOTA  SUPREME  COURT. 


NATIONAL    BANK   OF    COMMERCE,  of 

Pierre,  Reapt., 

V. 

Michael  FEENEY,  Appt. 

(0  8.  D.  550.) 

1.  No  new  afltdavlt  and  order  are 
necessary  to  enable  a  sberlir  to  aeiae 
the  bnlanee  of  the  designated  prop- 
erty, in  sn  actios  In  claim  and  delivery, 
when,  after  seising  a  part,  he  makes  his  re- 
tam  wlthoat  stating  any  reason  why  he  did 
not  seise  the  remainder,  and  the  sUtnte  pro- 
vides for  a  return  only  after  Ulclng  the  prop- 
erty described  ;  bat  the  conrt  may  permit  him 
to  withdraw  the  papers  that  he  may  perform 
his  duty. 

8.  Fallnre  of  an  assignee  snlnff  on  a 
note  to  reply  to  a  eonnterclaint  for 
breach  of  warranty  by  the  payee  does  not  en- 
title defendant  to  Judgment,  since,  plaintiff 
not  being  liable  on  the  warranty,  the  counter- 
claim is  Improperly  interposed  in  the  action 
and  needs  no  reply. 

S.  That  the  payee  of  a  note  Is  eashler 
of  a  bank  which  disconnts  It  does  not 
charge  the  bank  with  his  knowledge  of  in- 
firmities in  the  note,  where  It  acts  wholly 
throngh  Its  discount  committee,  of  which  he 
Is  not  a  member,  and  he  acts  only  for  himself. 
On  rehearing. 

4.  It  ^vill  be  presumed  that  vrords  on 
the  face  of  a  note,  providing  for  a  certain 
discount  If  It  is  paid  before  maturity,  were 
written  thereon  contemporaneously  with  the 
execution  of  the  Instrument  and  as  a  constit- 
uent part  thereof,  if  there  is  no  evidence 
to  the  contrary. 

5.  A  proposed  amendment  to  make 
pleadlniips  oonforni  to  the  proof,  which 
was  erroneously  denied  by  the  court  on  the 
ground    that    It    was    unnecessary,    may    be 


treated  on  appeal  as  If  It  had  been  allowed, 
when  the  righta  of  the  parties  were  deter- 
mined on  the  facts  ss  established  by  the  evl- 
dence. 

6.  A  atlpnlatlon  for  a  dlseonnt  of  12  per 
esBt  If  a  note  is  paid  before  maturity  renders 
It  non-negotiable  because  of  the  uncertainty 

•     as  to  the  amount  to  be  paid. 

(Honey,  J.,  dissenU.) 
(April  e,  1897.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hughes  County 
in  favor  of  plaintiff  in  an  action  in  claim 
and  delivery  to  recover  possession  of  chat- 
tels for  the  foreclosure  of  a  chattel  mort- 
gage.   Recersed. 

The  facts  are  stated  in  the  opinions. 

Jf essrs. Shnnk  Sc  HusHeStfor  appellant: 

The  object  for  which  said  affidavit  and  no- 
tice were  issued  having  been  acoomplished 
by  the  taking  of  certain  property  and  the  re- 
turn of  the  |>apers  in  court  the  same  became 
functus  officio,  and  if  a  further  levy  were 
made  it  would  be  necessary  that  an  addi- 
tional affidavit,  bond,  and  notice  be  made 
and  given  to  the  sheriff. 

Snow  V.  Roy,  22  Wend.  602;  O'ReiUy  v. 
Good,  42  Barb.  621,  18  Abb.  Pr.  106. 

The  counterclaim,  by  reason  of  no  reply 
having  been  made  thereto,  stood  admitted  as 
a  fact,  and  the  motion  for  judgment  ahould 
have  been  granted,  unless  the  note  intro- 
duced in  evidence  was  a  negotiable  instru- 
ment, and  unless  the  plaintiff  was  an  inno- 
cent purchaser  thereof  without  notice  of  the 
equities. 

S.  D.  Code  Civ.  Proc.  8  4919;  Schurmeier 
V.  Entflish,  40  Minn.  306,  48  N.  W.  1112; 
Soell  V.  Hodden,  85  Tex.  182,  19  S.  W.  1087. 


NoTB. — In  respect  to  the  certainty  as  to  time 
of  payment  which  is  necessary  to  tnake  a  note 
negotiable,  see  First  Nat.  Bank  ▼.  Skeen  (Mo.) 
11  L.  R.  a.  748,  and  note  (as  to  instruments 
payable  '*'jn  or  before"  certain  date)  :  Wilson  ▼. 
46  L.  R.  A. 


Campbell  (Mich.)  85  L.  R.  A.  644 ;  Annlstos 
Loan  &  T.  Co.  v.  Stlckney  (Ala)  81  L.  R.  A 
234 :  Cltlsens'  Nat.  Bank  v.  PloIIet  (Pa.)  4  L. 
R.  A.  190 :  Specht  ▼.  Beindorff  (Neb.)  42  L.  B. 
A.  429. 
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The  amount  agreed  to  be  paid  by  the 
ierms  of  the  note  is  uncertain. 

Hegeler  ▼.  Comstoek,  1  S.  D.  138,  8  L.  R. 
A.  393,  45  K.  W.  331. 

Mr.  Ewert,  ae  cashier  of  the  bank  aud  as 
a  member  of  the  partnership,  had  full  knowl- 
edge of  ail  the  facts  and  equities  existing  be- 
tween the  original  parties  to  the  transac- 
tion. 

Personal  knowledge  of  the  cashier  is 
knowledge  to  the  bai^. 

Black  mUs  Nat,  Bank  v.  Kellogg,  4  8.  D. 
312,  56  N.  W.  1071;  Stehbina  t.  Lardner,  2 
S.  D.  127,  48  N.  W.  848 ;  Farmers'  d  T.  Bank 
V.  Kimball  MiU.  Co.  I  6.  D.  388,  47  N.  W. 
402. 

Admitting  that  plaintiff  was  entitled  to  a 
judgment,  it  was  only  entitled  to  a  judg- 
ment for  its  special  interest,  when  that 
special  interest  was  less  than  the  value  of 
the  propeKy;  but  here,  where  plaintiff *s 
•pecial  interest  is  $610.50,  the  court  orders 
a  verdict,  and  gives  judgment  against  the 
defendant  and  in  favor  of  the  plaintiff  for 
the  full  value  of  the  propert7,---$800.  For 
this  error  alone  the  case  must  be  reversed. 

Booth  V.  Ableman,  20  Wis.  24,  88  Am.  Dec 
730,  and  cases  cited;  Battie  v.  Hamlin,  22 
Wis.  074;  Seaman  v.  Luce,  23  Barb.  248; 
Ouy  V.  Doak,  47  Kan.  236,  366,  27  Pac.  968 ; 
Dilworth  v.  MoKelvy,  30  Mo.  149;  Letois  v. 
Mason,  94  Mo.  551,  5  8.  W.  911,  8  8.  W.  735; 
Williame  v.  Bresnahan,  66  Mich.  634,  33  N. 
W.  739;  Warner  v.  Hunt,  30  Wis.  202. 
On  petition  for  rehearing. 

This  discount  clause  should  be  considered 
as  an  inseparable  part  of  the  note. 

Palmer  v.  Largent,  5  Neb.  225,  25  Am. 
Kep.  479;  Wait  v.  Pomeroy,  20  Mich.  427,  4 
Am.  Rep.  395;  2  Parsons,  Notes  ft  Bills,  539 
et  seq,;  Warrington  v.  Early,  2  El.  ft  Bl. 
763;  Tiedeman,  Com.  Paper,  \  41A. 

When  plaintiff  offered  the  note  in  evidence 
he  as  much  offered  this  discount  clause 
as  he  did  the  name  of  the  payee,  the  amount 
due  on  the  note,  or  any  other  part  of  it 

Davia  v.  Henry,  13  Neb.  497,  14  N.  W. 
523;  Benedict  v.  Cowden,  49  N.  T.  396,  10 
Am.  Rep.  382:  8oo field  v.  Ford,  56  Iowa, 
370,  9  N.  W.  309. 

If  these  discount  clauses  are  a  part  of  the 
exhibits  or  the  notes  received  in  evidence, 
then  this  case  comes  clearly  within  the  rule 
laid  down  in  Hegeler  v.  Comatook,  1  8.  D. 
138,  8  L.  R.  A.  393,  45  N.  W.  331. 

if  r.  Jolui  A.  KoliiMa  for  respondent. 

OoraoA,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  in  claim  and  delivery. 
A  verdict  was  directed  for  the  plaintiff,  and 
the  defendant  appeals.  The  action  was 
tMised  on  a  chattel  mortgage  executed  to 
dough.  Led  wick,  ft  Co.,  to  secure  the  pay- 
ment of  two  promissory  notes  executed  to 
the  same  firm  by  the  defendant,  and  which 
notes  and  chattel  mortgage  were  transferred 
to  this  plaintiff  before  their  maturity  for 
value.  The  notes  having  matured,  and  be- 
ing unpaid,  the  plaintiff  sought  by  this  ac- 
tion to  obtain  possession  of  the  mortgaged 
46L.R.A. 


property,  for  che  purpose  of  subjecting  the 
same  to  the  payment  of  the  notes.  The 
plaintiff,  at  the  time  of  commenciug  the  ac- 
tion, on  January  28,  1895,  made  the  usual 
aflidavit,  and,  by  indorsemeut  thereon,  re- 
quired the  sheriff  to  take  the  property  there- 
in described  from  the  defendant,  and  deliver 
it  to  the  plaintiff.  The  sheriff,  under  this 
order,  took  a  part  of  the  described  property, 
and  returned  the  aflidavit  and  order  to  the 
ciicuit  court  on  February  28.  On  April  1 
the  plaintiff  made  an  affidavit,  showing  that 
the  sheriff  had  not  seized  all  the  property 
described  in  the  affidavit;  and  the  court 
thereupon  made  an  order  permitting  the 
sheriff  to  withdraw  the  papers  from  the  files 
of  the  court.  Under  this  order,  the  sheriff 
withdrew  the  original  affidavit  and  order, 
and  proceeded  to  take  the  balance  of  the 
property  described  therein.  The  defendant 
then  moved  the  court  to  vacate  and  set  aside 
his  order  and  the  subsequent  seizure  of  the 
balance  of  the  property.  This  motion  was 
denied  and  the  court's  ruling  in  denying  the 
motion  is  assigned  as  error. 

The  defendant  insists  that  the  sheriff,  hav- 
ing seised  part  of  the  property,  and  made 
his  return,  had  no  authority  to  make  the 
subsequent  seizure  under  the  original  affi- 
davit and  order;  that,  to  authorize  such  sub-, 
sequent  seizure  there  must  have  been  a 
new  affidavit  and  order.  We  are  of  the 
opinion  that  the  proceedings  were  regular, 
and  that  the  court  ruled  correctly  in  deny- 
ing the  defendant's  motion.  The  original 
order  required  the  sheriff  to  take  all  the 
property  described  in  the  affidavit,  and  until 
no  had  so  taken  all  the  property  so  described 
in  the  affidavit,  or  had  made  such  a  search 
therefor  as  to  enable  him  to  certify  that  the 
portions  of  the  property  not  taken  could  not 
be  found,  he  was  not  authorized  to  return 
the  papers  to  the  court.  By  S  4983,  Comp. 
Laws,  the  sheriff  is  required  to  tie  the  no- 
tice and  affidavit  within  twenty  days  after 
taking  the  property  therein  described.  He 
must  take  the  property,  and  then  make  his 
return  to  the  court  The  sheriff,  in  his 
original  return,  certifies  that  he  took  cer- 
tain property  described  in  his  return,  but 
makes  no  return  as  to  the  balance  of  the 
properlnr  described  in  the  affidavit,  and  no 
reason  is  stated  in  his  return  why  he  did  not 
take  all  the  property  described  in  the  affi- 
davit. His  return  was  therefore  prema- 
turely made,  and  the  court  very  properly 
permitted  him  to  withdraw  the  papers,  in 
order  that  he  might  perform  the  duty  im- 
posed upon  him  by  law.  In  our  opinion,  no 
new  affidavit  and  order  were  necessary  to 
authorize  the  sheriff  to  complete  his  service, 
and  to  do  what  he  was  required  to  do  by  his 
original  affidavit  and  order.  The  defendant, 
in  his  answer,  admitted  the  execution  of  the 
notes  and  mortgage  set  out  in  the  complaint 
and,  after  certain  denials,  set  out,  "by  way 
of  set-off  and  counterclaim,"  a  defense  based 
upon  a  breach  of  warranty  as  to  certain 
sneep,  for  the  purchase  of  which  the  notes 
and  chattel  mortgage  described  in  the  com- 
plaint were  given.    As  will  have  been  no- 
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ticed,  the  notes  and  mortgage  were  executed 
to  Clough,  Ledwick,  k  Co.,  from  whom  the 
eheep  were  purchased,  and  who  had  made  the 
alleged  warranty  or  repreaentationa  set  out 
in  the  defendant's  answer.  To  this  so-called 
"set-off  and  counterclaim"  the  plaintiff 
made  no  reply.  Upon  the  case  being  called 
for  trial,  tlic  defendant  moved  the  court  for 
judgment  upon  his  counterclaim,  on  the 
giound  that,  there  being  no  reply,  the  same 
was  admitted.  The  plaintiff  thereupon 
moved  the  court  to  strike  out  the  said  pur- 
ported counterclaim,  for  the  reason  that,  if 
it  states  any  counterclaim,  it  was  one  exist- 
ing between  the  defendant  and  plaintiff's 
assignors,  Clough,  Ledwick,  &  Co.,  and  could 
not  be  pleaded  in  this  action.  The  court  de- 
nied both  motions.  The  defendant  now  con- 
tends that  his  motion  should  have  been 
granted.  But  this  contention  is  not  tenable. 
If  the  facts  stated  in  the  so-called  "oounter- 
clsim"  constitute  a  counterclaim,  it  could 
only  be  pleaded  as  itfainst  Clough,  Ledwick, 
ft  Co.,  as  the  plaintiff  had  made  no  warranty 
and  was  not  liable  upon  any  warranty  made 
by  its  assignors,  Clough,  Ledwick,  ft  Co.,  not 
being  parties  to  the  action,  the  counterclaim 
was  improperly  imposed  in  ttxis  action  (S 
4915,  Comp.  Laws) ;  and  it  did  not  state 
facts  sufficient  to  constitute  a  counterclaim 
as  against  this  plaintiff,  and  required  no  re^ 
ply.  The  court  was  therefore  clearly  right 
in  denying  defendant's  motion  for  judgment. 

Treating  the  so-called  "counterclaim"  as 
a  defense,  which  is  the  most  favorable  view 
that  can  be  taken  of  it  for  the  defendant,  it 
could  only  be  available  to  the  defendant  if 
the  notes  were  taken  by  the  plaintiff  with 
actual  notice  of  the  defenses  to  the  same,  or 
the  notes  were  non-negotiable,  and  hence 
were  received  subject  to  any  defenses  against 
them.  The  defendant  contends  the  notes 
were  non -negotiable  for  the  following  rea- 
sons: (1)  Because  they  provided  for  the 
payment  of  reasonable  attorney's  fees  in  case 
the  notes  should  be  collected  by  action;  (2) 
because  it  was  stipulated  that,  if  the  notes 
were  paid  liefore  maturity  a  discount  of  12 
per  cent  was  to  be  made.  The  first  conten- 
tion is  disposed  of  by  the  decision  in  Chand' 
ler  V.  Kennedy,  8  S.  D.  66,  66  N.  W.  439, 
in  which  this  court  held  a  provision  for  at- 
torney's fees  is  void,  and  does  not  affect  the 
negotiability  of  the  note.  The  second  con- 
tention i»  not  tenable,  for  the  reason  that  the 
so-called  "stipulation"  does  not  appear  in  or 
upon  the  face  of  the  note,  and  was  not  of- 
feied  in  evidence  by  either  party.  The 
notes  are  set  out  in  full  in  the  complaint, 
but  do  not  contain  the  purported  stipula- 
tion, and  their  execution  in  the  words  and 
figures  as  set  out  is  admitted  in  the  answer. 

The  defendant  further  contends  that,  if 
the  notes  were  negotiable,  the  plaintiff  took 
them  subject  to  any  defenses,  for  the  reason 
that  one  Adolph  Ewert,  who  was  one  of  the 
firm  of  Clough,  Ledwick,  ft  Co.,  was  also 
cashier  of  the  plaintiff  bank  at  the  time  the 
notes  were  transferred  to  the  bank;  that 
Ewert,  as  a  member  of  the  firm,  was  charged 
with  knowledge  of  all  defenses  to  the  notes, 
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and,  as  cashier  of  the  bank,  his  knowledge  as 
a  copartner  was    chargeable    to  the  bank. 
That  he  was  a  member  of  the  firm  of  Clough, 
Ledwick,  ft  Co.,  and  also  cashier  of  the  bank, 
is  not  disputed;  but  it  was  shown  by  undis- 
puted eviaence  that,  in  discounting  the  notes^ 
Ewert  acted  for  his  firm,  and  did  not  act  as 
the  cashier  of  the  bank.    The  bank,  in  dis- 
counting the  notes,  acted  entirely  through  its 
discount  committee,  of  which  Mr.  Ewert  was 
not  a  member.    The  plaintiff  therefore  con- 
tends that,  under  such  a  state  of  facts,  the 
knowledge  of  the  cashier  is  not  imputed  to 
the  bank,  and  that  the  case  does  not  oome 
within  the  rule  laid  down  in  Black  Bills  Nat. 
Bank  v.  Kellogg,  4  S.  D.  312,  56  N.  W.  1071 ; 
Btebhina  v.  Lardner,  2  S.  D.  127,  48  N.  W. 
847 ;  Farmers*  d  T,  Bank  v.  Kimball  MiU  Co. 
1  S.  D.  388,  47  N.  W.  402.     The  authorities 
recognize  a  marked  distinction  between  cases 
where  a  cashier  not  only  acts  for  himself,  but 
also  as  such  cashier,  and  cases  where  the 
person,  though  cashier,  acts  for  himself  only, 
or  for  a  firm  of  which  he  is  a  member,  and 
the  corporation  is  represented  in  the  trans- 
action by  other  officers.    In  the  latter  eases 
the  knowledge  of  the  cashier  is  not  imputed 
to  the  bank.     The  law  upon  this  subject  is 
thus  stated  in  the  late  case  of  Merchants' 
}fat.  Bank  v.  Lovitt,  114  Mo.  519,  21  S.  W. 
825:     "An  officer  of  a  banking  corporation 
has  a  perfect  right  to  transact  his  own  busi- 
ness at  the  bank  of  which  he  is  an  officer ;  and 
in  such  a  transaction  his  interest  is  adverse 
to  the  bank,  and  he  represents  himself,  and 
not  the  bank.    The  law  is  well  settled  that, 
when  an  officer  of  a  corporation  is  dealing 
with  it  in  his  individual  interest,  the  corpo- 
ration is  not  chargeable  with  his  uncommuni- 
cated  knowledge  of  facts  derogatory  to  his 
title  to  the  property  which  is  the  subject  of 
the  transaction."    First  Nat.  Bank  v.  Bah- 
bidge,  160  Mass.  563,  36  N.  E.  462 ;  Corooroii 
V.  Snow  Cattle  Co.  151  Mass.  74,  23  N.  E. 
727 ;  Allen  v.  South  Boston  R.  Co.  150  Mass. 
200,  5  L.  R.  A.  716,  22  N.  E.  917;  Wieker- 
sham  y.  Chicago  Zino  Co.  18  Kan.  481,  26 
Am.  Rep.  784;   Commercial  Bank  v.   Bur- 
gtoun,  110  N.  C.  267,  17  L.  R.  A.  326,  14  8. 
E.  623 ;  Barnes  v.  Trenton  Oas  Light  Co.  27 
N.  J.  Eq.  33 ;  First  Nat.  Bank  v.  Christopher, 
40  N.  J.  L.  435,  29  Am.  Rep.  262 ;  West  Bos- 
ton Sav.  Bank  v.  Thompson,  124  Mass.  506; 
New  York  v.  Tenth  Nat.  Bank,  111   N.  T. 
446,  18  N.  E.  618;  Farmers'  d  C.  Bank  v. 
Payne,  25  Conn.  444,  68  Am.  Dec.  362 ;  Cus- 
ter V.  Tompkins  County  Bank,  9  Pa.  27 ;  At- 
Ian  tic  State  Bank  v.  Savery,  82  N.  Y.  201; 
Frenkel  v.  Hudson,  82  Ala.  158,  60  Am.  Rep. 
730,  2  So.  768,  and  cases  therein  cited;  Inne- 
rarity  v.  Merchants'  Nat.  Bank,  139  Mass. 
332,  52  Am.  Rep.  710,  1  N.  E.  282. 

It  is  further  contended  that  the  court 
erred  in  directing  the  jury  to  find  the  value 
of  the  property  to  be  $800,  as  the  sum  due 
the  plaintiff  on  its  notes  and  mortgage  was 
$510.50,  and  for  which  sum  only  the  plaintiff 
had  a  lien  upon  the  property  under  its  mort- 
gage, and  which  sun,  as  against  the  general 
owner  of  the  property  in  possession  of  the 
same,  was  the  only  amount  for  whidi  the 
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plaintiff  was  entitled  to  an  alternative  judg- 
ment in  case  a  delivery  of  the  property  could 
not  be  had.    This  contention  presents  a  new 
and  important  qucAtion  not  heretofore  de- 
cided in  this  state.    The  defendant,  having 
given  a  redelivery  bond,  was  in  possession 
of  the  property  at  the  time  of  the  trial,  and, 
being  the  mortgagor,  it  will  be  presumed 
that  he  was  the  general  owner,  at  least  as 
against   the   plaintiff.     While   the  plaintiff 
would  be  entitled  to  the  possession  of  all  the 
mortgage  property  for  the  purpose  of  fore- 
cdoeing  its  lien,  we  are  of  the  opinion  that 
the  plaintiff  was  only  entitled  to  an  alterna- 
tive judgment,  in  case  a  delivery  could  not 
be  had  for  the  amount  due  it  upon  its  notes, 
interest,  damages  (if  any  are  awarded),  and 
costs.     Gomp.    Laws,    §§    5063,  5099,  con- 
strued literally,  would  seem  to  contemplate 
a  verdict  and  judgment  in  all  cases  for  the 
actual  value  of  the  property  when  a  deliv- 
ery cannot  be  had,  without  regard  to  the  sum 
due  the  party,  though  he  may  have  only  a 
special  lien  upon  or  a  special  interest  in  the 
property.    In  a  case  like  the  one  at  bar,  such 
a  judgment  would  be  inequitable  and  unjust, 
and,  if  the  full  amount  of  the  money  judg- 
ment should  be  collected,  the  surplus  over 
and  above  the  amount  due  on  the  mortgage 
would  be  held  by  the  party  in  trust  for  the 
general  owner,  for  which  he  would  at  once 
be  liable  to  an  action  for  its  recovery.    To 
avoid  this  result,  tiie  courts  of  states  having 
similar  provisions  have  construed  them  in 
this  class  of  cases  to  mean  the  value  of  the 
party's  interest  in  the  property,  and  the  lan- 
guage of  these  sections  has  been  so  limited, 
even  without  the  aid  of  legislation  except  in 
the  state  of  Michigan,  where  the  matter  is 
regulated  by  statute.    How.  Anno.  Stat.  $ 
8342.     Such  a  rule  has  been  established  bv 
the  decisions  of  the  courts  of  New  York 
{Seaman  v.  Luce,  23    Barb.   240;    Allen  v. 
Judson,  71  N.  Y.  77) ;  in  Wisconsin  {Booth 
V.  Ahlemany  20  Wis.  21,  88  Am.  Dec.  730; 
Woodruff  V.  King,  47  Wis.  261,  2  N.  W. 
452) ;  and  in  Kansas  (Wolftey  v.  Rising,  12 
Kan.  535).     In  Seaman  v.  Luce,  23  Barb. 
240,  the  court,  speaking  through  Mr.  Justice 
Mason,  says:     "I  admit  that  §S  261  and  279 
[N.  Y.  Code],  taken  together,  would  seem  to 
require  the  assessment  of  the  value  of  the 
property,  and  the  consequent  judgment  to  be 
for  the  real  actual  value  of  the  property. 
Such    construction,    however,    would     work 
very  great  injuBtice  in  cases  like  the  present; 
and  the  court  of  appeals  have  decided,  in 
the   casie   of   Fiizhugh  v.    Wiman,   Selden*s 
Notes,  250,  that  the  assessment  of  the  value, 
and  consequent  judgment,  in  a  case  like  the 
present,  must  be  at  the  real  value  of  the  de- 
fendant's interest  in  the  property,  or  at  the 
value  of  his  special  property,  whenever  the 
assessment  is  made  against  the  general  own- 
er  in   whose    possession    the   property   is." 
Allen  V.  Judson  is  directly  in  point.     In  that 
case  the  action  was  by  the  mortgagee  against 
the  general  owner,  who  had  given  the  usual 
redelivery  bond,  a^d  was  therefore  in  posses- 
sion  of   the   property.    The   referee   found 
the  actual  value  of  U^e  property,  and  judg- 
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ment  was  entered  accordingly.  The  oourt^ 
in  its  decision,  modifying  the  judgment,.- 
says:  ''The  judgment  should  be  modified  by 
substituting  for  the  judgment  ordered  the 
ordinary  judgment  in  such  cases,  for  a  re- 
turn of  the  property;  and,  if  that  cannot  be 
had,  a  judgment  for  the  value,  fixing  it  at  the 
amount  due  on  the  mortgage  and  expenses, 
with  interest.  .  .  .  This  was  the  inter- 
est which  the.  plaintiff  had  in  the  boat,  and 
that  interest  is  all  he  should  recover."  Wol- 
fley  V.  Rising,  12  Kan.  535,  was  also  an  ac- 
tion by  the  mortgagee  against  the  general 
owner,  who  had  given  a  redelivery  bond,  and 
was  in  possession  at  the  time  of  the  trial. 
On  appeal  the  judgment  was  modified,  and 
the  amount  reduced  to  the  sum  due  on  plain- 
tiff's note  and  mortgage.  These  courts- 
give  to  similar  statutes  an  equitable,  just, 
and  fair  construction,  that  meets  with  our 
entire  approval,  and  one  which,  in  our  opin- 
ion, should  be  applied  to  the  provisions  of 
our  own  statute.  Giving  to  them  this  con- 
struction, it  necessarily  follows  that  the 
learned  circuit  court  erred  in  directing  a 
verdict  and  entering  judgment  for  the  fult 
value  of  the  mortgaged  property,  instead  of 
the  amo'unt  due  plaintiff  on  its  note  and 
mortgage.  The  judgment  of  the  circuit  court 
should  be  so  modified,  therefore,  that  it  shall^ 
bo  for  the  recovery  of  the  mortgaged  prop- 
erty, or,  in  case  a  delivery  cannot  be  had,  for 
the  amount  due  upon  plaintiff's  notes  and 
mortgage,  interest,  and  costs;  and  the  cir- 
cuit court  is  directed  to  modify  the  judgment 
as  above  indicated,  and,  as  so  modified,  it  ia 
affirmed. 

We  have  carefully  examined  the  other  er- 
rors assigned,  but  find  no  error  of  sufficient 
importance  to  require  a  reversal  of  the  judg- 
ment As  the  judgment  is  modified,  neither 
party  will  recover  costs  in  this  court,  except 
the  clerk's  costs,  which  will  be  adjudged* 
against  the  respondent. 

Fuller,  J.  (concurring  specially) : 
Believing  the  promissory  note  to  be  nego- 
tiable in  either  event,  I  concur  in  the  result 
reached  by  the  presiding  judge,  without  de- 
termining whether  the  expression,  "To  be 
discounted  at  12  per  cent  if  paid  before  ma- 
turity," was  placed  u|K)n  the  stub  attached 
to  the  note  as  the  uncommunicated  memor- 
andum of  the  holder,  or  whether,  as  the  rec- 
ord stands,  it  might  be  considered  as  the  con- 
temporaneous stipulation  of  the  parties  in- 
troduced in  evidence,  together  with  and  as- 
a  part  of  the  instrument.  Thus  regarded, 
it  will  be  peen  that,  in  terms  unconditional 
and  plainly  expressed,  a  certain  sum  of 
money  always  clearly  ascertainable  by  the 
simplest  eoinpntation  is  made  payable  at  a 
place  designated,  to  a  person  named,  or  or- 
der, on  or  before  a  specified  date.  No  resort 
need  be  had  at  any  time  to  evidence  outside 
of  the  unambifiruouB  recitals  of  the  instru- 
ment, in  Older  to  determine  every  essential' 
fact.  In  my  opinion,  a  promissory  note 
otherwise  unobjectionable  meets  the  statu* 
tory  requirements  and  stands  the  test  of  ne- 
gotiability, when  there  is  no  date  before  or 
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after  maturity  at  whieh  the  ezaet  amoimt 
of  money  then  due  eannot  he  aaeertalned 
from  inspecUoOy  and  bj  the  neual  method  of 

eomputation. 

Kaaey,  J.,  dissenting: 

In  my  opinion,  the  ruling  of  the  court  on 
defendant's  motion  to  amend  amounted  to  an 
order  allowing  the  proposed  amendment.  In 
the  abeence  of  any  explanation,  the  stipula- 
tion in  regard  to  a  discount  should  be  con- 
sidered as  a  part  of  the  notes,  and  renders 
them  non-negotiable.  Begeler  ▼.  Comatook, 
1  8.  D.  138,  8  L.  R.  A.  393,  46  K.  W.  331. 
I  think  the  learned  circuit  oourt  erred  in 
treating  them  as  negotiable,  and  that  a  new 
trial  should  be  granted. 

A  petition  lor  rehearing  having  been  filed, 
the  court  on  June  22,  1898,  handed  down  the 
following  response: 


The  decision  modifying  and  affirming  the 
judgment  in  this  action,  reported  in  9  8.  D. 
650,  70  N.  W.  974,  is  adhered  to,  and  the 
cause  remanded,  with  directions  to  modify 
as  indicated  therein. 

A  second  petition  for  rehearing  having 
been  filed,  Sbmey,  J.,  on  September  2,  1899, 
handed  down  the  following  response: 

This  is  an  action  to  recover  possession  of 
personal  property  for  the  purpose  of  fore- 
closing a  mortgage  thereon.  A  verdict  was 
directed  for  plaintiff,  and  defendant  ap- 
pealed. When  the  appeal  was  first  consid- 
ered, the  judgment  of  the  court  below  was 
modified  and  affirmed.  9  8.  D.  550,  70  N. 
W.  874.  Upon  rehearing,  a  majori^  of 
the  court  adhered  to  the  former  decision, 
76  N.  W.  896.  A  second  rehearing  was 
granted,  and  the  issuee  involved  have  been 
again  carefully  considered. 

The  conclusions  previously  announced  rel- 
ative to  the  authority  of  the  sheriff  to  make 
a  second  seizure  under  the  claim  and  deliv- 
ery process,  those  relative  to  the  rulinss  of 
the  court  upon  defendant's  motion  for  judg- 
ment upon  his  counterclaim  and  plaintiff's 
motion  to  strike  out  the  counterclaim,  and 
those  relative  to  the  knowledge  of  plaintiff's 
cashier  not  being  the  knowle&e  of  the  bank, 
are  adhered  to,  and  will  not  be  further  die- 
cuEsed. 

Defendant  admits  the  execution  of  the 
notes  and  mortgage  given  to  secure  the  same, 
as  alleged  in  the  complaint,  but  alleges  that 
the  only  consideration  therefor  was  the  sale 
by  the  original  payee  of  the  notes  to  defend- 
ant of  200  sheep  mentioned  and  described  in 
the  mortgage ;  that  prior  to  the  purchase  de- 
fendant had  not  seen  or  examined  the  sheep ; 
that  the  original  payee,  for  the  purpose  of 
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indndag  defendant  to  purehase,  made 
tain  representations  and  warranted  the  qual- 
ity of  the  sheep;  that  defendant  purehaeed 
relying  upon  sudi  warranty  and  representa- 
tions; that  there  was  a  breach  of  the  war- 
ranty, and  other  facts  showing  damage  in  ex- 
cess of  the  amount  due  upon  the  notes.  It 
was  shown  that  plaintiff  purchased  the  notes 
for  value,  before  maturity,  and  when  they 
were  introduced  in  evidence  defendant  ob^ 
jected  on  the  ground  that  the  same  were  in- 
competent, irrelevant,  and  immaterial,  and 
no  foundation  laid.  The  objection  was  over- 
ruled and  defendant  excepted.  Defendant 
beinff  on  the  stand  as  a  witness  on  his  own 
behalf,  these  proceedings  were  had: 

Attorney  for  Defendant:  8tate  the  con- 
tract of  sale  as  made  there  and  as  witnessed 
by  you.     (Objected  to  by  plaintiff  as  incom- 

Setent,  irrelevant,  and  immaterial,  and  no 
efense  to  this  action  as  the  action  now 
stands,  which  objection  being  sustained  an 
exception  was  taken,  and  such  ruling  is  as- 
signed as  error.) 

Attorney  for  Defendant:  If  the  court 
please,  I  will  state  for  record  that  the  ob- 
ject of  this  question  is  to  show  a  contract 
embracing  a  warranty  of  the  sheep  for  which 
these  notes  were  given,  and  the  same  that  are 
described  in  the  chattel  mortgage.  We  will 
follow  this  with  testimony  showing  damages 
resulting  from  a  breach  of  such  warranty, 
and  we  claim  the  right  to  do  this  under  the 
note  which  has  been  introduced  in  evidence, 
and  on  the  ground  that  such  note  is  a  non- 
negotiable  instrument;  also  on  the  further 
ground  that  the  testimony  in  this  case  shows 
that  Mr.  Ewert,  who  was  a  member  of  the 
firm  of  dough,  Ledwick,  &  Co.,  and  acted  as 
agent  for  said  firm,  was  also  the  cashier  of 
the  hank,  the  plaintiff  in  this  action,  and 
that  knowledge  to  him  was  knowledge  to  the 
party.  We  ask  at  this  time  to  amend  our  an- 
swer setting  out  the  note  as  the  same  is  in- 
troduced in  evidence. 

The  Court:  It  is  unnecessary,  because  the 
bill  of  exceptions  will  contain  the  note. 

Attorney  for  Defendant:  At  this  time, 
then,  we  offer  to  prove  a  warranty  of  the 
property  sold  in  tiiis  case,  a  breach  ol  that 
warranty,  resulting  in  damages  to  as 
amount  greater  than  the  amount  due  on  the 
notes. 

Attorney  for  Plaintiff:  I  object  on  the 
same  ground  as  stated  to  the  question  be- 
fore. 

The  Court:  I  believe  this  note  is  a  nego- 
tiable instrument,  and,  the  evidence  being 
that  it  is  in  the  hands  of  an  innocent  pur- 
chaser before  maturity,  the  eauiUes  are  cut 
off,  and  therefore  the  offer  of  testimony  is 
denied. 


teVT.  National  Butk  o 

The  notes  Kre  identicail,  except  as  to 
■jnount  and  date  of  maturity:  Tm  foUoW' 
*""  '•  a  copy  of  one  of  them: 


TbU  Dote  to  be  dlooouoted  al 


la  absence  of  evidence  to  the  contrary,  it 
will  be  presunie'I  that  the  vords  relating  to 
discount  were  written  upon  the  face  of  each 
note  contemporaneously  with  the  execution 
of  the  instrument  aa  a  conatituent  part 
thereof,  and  they  must  be  given  effect  as 
such.  Daniel,  Ncg.  Inat.  fi!  149,  150,  154. 
The  only  difference  between  the  allegations 
of  the  complaint  concerning  the  terraa  of  the 
notes  and  the  instruments  introduced  in  evi- 
dence by  plaintifT  conaieta  in  the  words  re- 
lating to  discount.     It  is  therefore  evident 


form  to  the  proof  with  respect 
count  clause.  There  was  no  other  respect 
in  which  the  notes  differed  from  the  admit- 
ted allegations  of  the  complainL  Then  Uie 
attention  of  the  trial  court  must  have  been 
called  to  the  variance  between  the  pleadings 
and  proof.  It  might  have  been  better  prac- 
tice for  defendant  to  have  insiated  upon  a 
ruling  upon  his  application  to  amend,  but  we 
think  neither  the  plaintiff  nor  trial  judge 
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can  compUin  If  we  treat  the  case  as  if  tlw 
application  had  been  allowed  as  it  should 
have  been.  The  rights  of  the  parties  were 
determijied  in  the  court  below  upon  the  facts 
as  established  by  the  evidence,  and  should  be 
so  determined  in  this  court.  The  question, 
then,  arises  whether  a  note  having  the  con- 
dition as  to  discount  if  paid  before  maturi- 
ty, contained  in  these  notes,  is  negotiable. 
The  effect  of  uncertainty  aa  to  the  amount 
to  be  paid  and  terms  of  payment  upon  the 
negotiability  of  a  promissory  note  was  con- 
sii^red  by  this  court  in  Hegeler  v.  Conislock, 
I  S-  D.  138,  B  L.  R.  A.  393,  45  N.  W.  331.  and 
again  in  Uerritl  v.  Hurley,  6  S.  D.  5U2,  G2 
N.  W.  958.  While  a  different  result  is 
reached,  the  latter  caae  expressly  follows  and 
adopts  the  principles  announced  in  the  ear- 
lier decision,  the  court  making  use  of  this 
language:  "While,  in  the  opinion  of  the 
writer,  a  promissory  note,  otherwise  unob- 
jectionable, meets  the  requirements,  and 
stands  the  teat  of  negotiability,  when  there 
date  at  which  the  exact  amount  then 
innot  be  ascertained  by  inspection  and 
computation,  this  court  has  placed  itself  in 
linn  with  a  class  of  authorities  which  require 
such  a  degree  of  certainty  that  the  exact 
amount  to  become  due  and  payable  at  any 
future  time  is  clearly  ascertainable  at  the 
date  of  the  note,  uninfluenced  by  any  condi- 
tions not  certain  of  fulfilment;  and  the  rule 
thus  established  must  control  eases  subse- 
quently arising,  where  the  facts  are  substan- 
tially the  same."  Applying  the  test  thus  es- 
tablished to  the  notes  in  this  case,  the  con- 
clusion cannot  be  avoided  that  they  are  non- 
negotiable.  When  executed,  it  was  impossi- 
ble to  ascertain  what  amount  would  be  re- 
quired  t«  pay  them,  without  considering  the 
discount,  depending  upon  a  condition  uncer- 
tain of  tulfllment  'Ilie  circuit  court  erred 
in  ruling  that  they  were  negotiable.  The 
notes  being  non-negotiable,  defendant  is 
clearly  entitled  to  set  off  against  the  amount 
due  thereon  any  damages  he  may  have  sus- 
tained by  reason  of  a  breach  of  warranty  on 
the  part  of  the  original  payee,  but,  if  such 
damages  exceed  tlie  suni  aue  upon  the  notes, 
of  course,  he  cannot  recover  the  excess  of  this 
plaintiff. 

The  iiidgmeni  it  reverted,  and  a  new  trial 
ordered. 


WYOMINO  SUPREME  COURT. 


MoCORDBRADY  COMPANY 
S.  E.  HILLS,  »t  al.,  DefendanU, 
C.  W.  OARBUTT,  Gamishee- 

Tke  ■•parate  propeptr  of  tha  parl- 
Mera,  a*  well  us  tbe  arm  propeFtr, 
^Mt  b«  Inolnded  to  make  TaUd  an  assign- 
ment by  a  partnership  tor  beneUt  ot  credlt- 
oia,  where  the  statute  requires  all  creditors 


aeeeptlns  dtvldends  te  release 
from  further  llabllltj. 
I,  A  itBitiite  reqnlrlBK  a  aredltor  ao- 
eepttiiB  a  dividend  troia  an  estate  aa- 
■Ipraed  for  benellt  of  eredltora  to  re- 
lease  tbe  asslinar  from  furtber  llabllltir  la 
not.  Bs  applied  to  a  partnership  ssslgDment, 
limited  Id  Its  effect  to  Liability  or  the  partoer- 
sblp  alone,  but  Includes  Indlvlduat  liability 
of  tbe  partners  ai  well. 
A  Totd  aaHlffBinent  for  OFCdItora  does 


NOTK. — For  assignments  for  beneBt   ot  cred- 1  Bate    (I 
Iton  b7  partoan.  see  also  Drucker  v.  Wellbousa    Clark  v 
(Ga.)   2  L.  B.  A.  S3B.  and  aota;  UcParland  v.  1 
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not  plae8  the  property  In  the  eaetody  of  the 
law»  or  confer  any  right  upon  the  eetlgnee 
which  will  proteet  the  property  from  attach- 
ment or  aequeetratlon  by  legal  proeeaa  at  the 
■olt  of  and  to  aatlafy  creditor!. 

4.  "Wkere  aa  malmtec  uader  a  Told  as- 
■ivnmeat  for  or«dltore  Itas  been 
ararnlebed  In  a  Federal  court  to  aatlafy  a 
creditor's  claim,  only  the  snrplna  after  each 
dalm  la  satlafled  can  be  reached  by  a  aobae- 
qaent  gamlahment  proceeding  by  another 
creditor  In  a  atate  eoort 

(April  24,  1899.) 

QUESTIONS  RESERVED  by  the  Distriet 
Court  of  Sheridan  Countv  for  the  opin- 
ion of  the  Supreme  Court,  which  arose  in  a 
garnishment  proceeding  to  reach  assets  of 
Uie  firm  of  S.  E.  Mills  k  Company,  whi<^ 
had  been  assigned  to  Garbutt  for  benefit  of 
creditors,  under  an  assignment  alleged  to  be 
void.  Ansfoera  returned  in  plaintiffs  fa- 
vor. 

The  facts  are  stated  in  the  opinion. 

Mr,  E.  E.  Ifonabaush,  for  plaintiff: 

In  all  those  states  requiring  creditors  par- 
ticipating in  the  assigned  estate  to  release 
their  claims  in  full,  a  firm  assignment  of 
firm  property  only  is  fraudulent,  null,  and 
void. 

In  those  states  where  no  releases  are  ex- 
acted, but  where  the  creditor  is  left  free  to 
pursue  the  individual  members  of  the  firm 
for  any  unpaid  balance  remaining  after  the 
partnership  property  has  been  exhausted, 
firm  assignments  of  firm  property  only  are 
sustained,  the  courts  holding  that  by  such 
an  assignment  no  one  is  injured. 

Hutsler  Bros.  v.  PhUlips,  26  S.  C.  136,  1 

5.  E.  507. 

The  deed  of  assignment,  being  fraudulent 
as  to  any  provisions  therein,  is  void  in  toto 
as  against  creditors  who  are  entitled  to  take 
advantage  of  the  fraud. 

Landeman  v.  WiUon,  29  W.  Va.  702,  2 
S.  E.  203. 

All  the  courts,  except  possibly  South  Caro- 
lina, sustain  the  position  of  plaintiff  as  to 
this  assignment  being  fraudulent  and  void 
on  its  face. 

Auley  V.  Oaterman,  65  Wis.  118,  26  N.  W. 
657,  20  N.  W.  568;  Green  v.  Trieber,  3  Md. 
11;  Malcolm  v.  Hodges,  8  Md.  418;  Rosen- 
berg V.  Moore,  11  Md.  376;  Bamitz  v.  Rice, 
14  Md.  24,  74  Am.  Dec.  513;  Bridges  v. 
Bindes,  16  Md.  101 ;  Citizens*  F.  M,  d  L. 
Ins,  Co,  V.  Wallis,  23  Md.  173;  Tfational 
Park  Bank  ▼.  Lanahan,  60  Md.  477 ;  May  v. 
Walker,  36  Minn.  104,  28  N.  W.  252;  Thomp- 
son V.  Winona  Harvester  Works,  41  Minn. 
434,  43  N.  W.  383;  Re  Allen,  41  Minn.  430, 
43  N.  W.  382;  Security  Bank  v.  Beede,  37 
Minn.  527,  35  N.  W.  436 ;  Farwell  v.  Brooks, 
65  Minn.  184,  68  N.  W.  5;  Blum  v.  Welbome, 
58  Tex.  157;  Donoho  v.  Fish  Bros.  58  Tex. 
164;  Kennedy  v.  McKee,  142  U.  S.  606,  35 
L.  ed.  1131,  12  Sup.  Ct.  Rep.  103;  Williams 
V.  Crocker,  36  Fla.  61,  18  So.  62;  Sheppard 
V.  Reeves,  39  Fla.  53,  21  So.  774 ;  Burr.  As- 
signm.  4th  ed.  273,  Sth  ed.  285;  Dodd  v.  Mar- 
tin, 15  Fed.  Rep.  338;  Duggan  v.  Bliss,  4 
Colo.  223,  34  Am.  Rep.  80 ;  Thomas  v.  Jenks, 
6  Rawle,  221 ;  Seaving  v.  Brinkerhoff.  6 
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Johns.  Ch.  329;  Probst  v.  Welden^  46  ArL 
405;  8tUl  v.  Fooke,  66  Tex.  715,  2  S.  W.  59; 
Wyles  v.  Beats,  1  Gray,  233. 

As  respects  a  creditor  like  the  plaintiff, 
who  will  have  nothine  to  do  witii  it,  the  as- 
signment is  void;  and  he  may  therefore  dis- 
regard it,  and  lay  hold  of  the  assigned  prop- 
erty or  its  proems  in  the  hands  of  the  as- 
signee by  garnishment,  or  otherwise,  as  the 
circumstances  may  advise. 

Thompson  y.  Winona  Harvester  Works,  41 
Minn.  434,  43  N.  W.  382;  Re  Bird,  39  Minn. 
520,  40  N.  W.  827 ;  Kennedy  y.  MeKee,  142 
U.  S.  606,  36  L.  ed.  1131,  12  Sup.  Ct  Rep. 
303;  Donoho  v.  Pish  Bros,  68  Tex.  164. 

The  debt  of  the  firm  is  the  debt  of  the  in- 
dividuals composing  the  firm. 

2  Bates,  Partn.  f  746. 

An  instrument  purporting  to  be  an  as- 
signment for  the  benefit  of  ereditorsy  which 
on  its  face  does  not  purport  to  be  an  assign- 
ment of  all  the  debtor's  property,  is  a  partial 
assignment  only. 

Sandmeyer  v.  Dakota  F.  d  M.  Jne.  Co.  2 
S.  D.  340,  60  N.  W.  368 ;  Bradley  Fertilizer 
Co.  V.  Pace,  62  U.  S.  App.  194,  80  Fed.  Rep. 
862. 

Even  if  valid,  garnishment  will  hold  so 
much  of  the  assigned  fund  as  remains  after 
payment  of  creditorb  accepting  within  six 
months. 

Patty  V.  City  Bank,  16  Tex.  Civ.  App.  475, 
41  S.  W.  173;  Staples  v.  Schulenburg  d  B. 
Lumber  Co.  62  Minn.  158,  64  N.  W.  148. 

Had  the  assignment  been  void  on  its  face, 
instead  of  regular,  it  would  be  sufScient  to 
sustain  an  attachment. 

Ware  v.  Wanless^  2  Wyo.  144. 

The  release  clause  is  a  matter  which  the 
statute  provides  for,  and  causes  to  follow 
the  execution  of  an  assignment  according  to 
the  statutory  terms. 

Downes  v.  Porshall,  8  Wyo.  425,  26  Pac. 
094. 

The  assignment  by  a  partnership,  in  order 
to  be  valid,  must  on  its  face  be  sufficient  to 
assign  the  individual  property. 

Faru>eU  v.  Brooks,  66  Minn.  184,  68  K. 
W.  6;  3  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  86; 
MaughUn  v.  Tyler,  47  Md.  645;  Maewn^  v. 
Murdoch,  13  Md.  177;  Citizens*  F.  if.  d  L. 
Ins,  Co.  V.  WalUs,  23  Md.  175. 

A  stipulation  in  aa  assignment  that  cred- 
itors shall  release  in  order  to  participate  is 
valid,  providing  the  assignment  be  general, 
and  not  partial. 

Cleveland  v.  Battle,  68  Tex.  Ill,  3  S.  W. 
681 ;  Bamitz  v.  Rice,  14  Md.  24,  74  Am.  Dec 
513;  MaughUn  v.  Tyler,  47  Md.  646;  Rankin 
v.  Lodor,  21  Ala.  380;  Burr.  Assignm.  286. 

An  assignment  of  partnership  property 
only,  and  not  embracing  the  property  of  the 
individual  partners,  is  a  partial,  and  not  a 
general,  assignment,  and  therefore  fraudu- 
lent and  void. 

May  V.  Walker,  35  Minn.  194,  28  N.  W. 
252;  Williams  v.  Crocker,  36  Fla.  61,  18  So. 
52;  Sheppard  v.  Reeves,  39  Fla.  63,  21  So. 
774 ;  Kennedy  v.  McKee,  142  U.  S.  609,  35 
L.  ed.  1133,  12  Sup.  Ct.  Rep.  303;  Maennel 
V.  Murdock,  13  Md.  177;  Citizens'  F.  M.  d 
L.  Ins.  Co.  V.  Wallis,  23  Md.  173 ;  MaughUn 
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▼.  Tyler,  47  Md.  545;  Re  AUen,  41  MiniL 
430,  43  N.  W.  382. 

An  assignment  by  partners  for  the  benefit 
of  creditors,  which  exacts  releases  of  accept- 
ing creditors,  is  valid  only  when  it  conTcys 
all  the  firm  and  individual  property  of  the 
members,  excepting  onlv  such  property  as  is 
exempt  from  forced  sale. 

Cleveland  ▼.  Battle,  68  Tex.  Ill,  3  8.  W. 
681 ;  Collier  ▼.  Davia,  47  Ark.  367,  58  Am. 
Rep.  758,  1  8.  W.  684;  MoReynolda  y.  Ded- 
man,  47  Ark.  347,  1  8.  W.  552;  Ayleaworth 
T.  Dean  (Gal.)  12  Pac  241;  Be  Allen,  41 
Minn.  430.  43  N.  W.  382. 

Property  in  the  possession  of  an  assignee 
for  the  benefit  of  creditors  under  a  volun- 
tary assignment,  in.  Wyoming,  made  by  a 
copartnership  and  including  its  firm  prop- 
erty only,  is  not  in  tnutodia  legis. 

RothachUd  t.  HoBbrouok,  65  Fed.  Rep. 
283;  The  City  of  Frankfort,  62  Fed.  Rep. 
1006;  Matthews  ▼.  Ott,  87  Wis.  390,  58  N. 
W.  774;  State  em  rel.  Enderlin  State  Bank 
V.  Rose,  4  N.  D.  319,  26  L..  R.  A.  593,  58  N. 
W.  514;  Bradley  ▼.  Bailey,  95  Iowa,  745,  64 
N.  W.  758;  Jones  t.  McCormick  Harvesting 
Afach.  Co.  53  U.  8.  App.  408,  82  Fed.  Rep. 
205;  Powers  t.  Coins  (Tenn.  Ch.  App.)  35 
8.  W.  902 ;  The  James  Roy,  59  Fed.  Rep.  784. 

The  possession  of  such  assignee  is  not  pos- 
session of  the  court. 

Lehman  t.  Rosengarten,  23  Fed.  Rep.  642 ; 
Shelby  ▼.  Bacon,  10  How.  56,  13  L.  ed.  326; 
Grisxcold  v.  Central  Vermont  R.  Co.  9  Fed. 
Rep.  797;  Adler  v.  Ecker,  2  Fed.  Rep.  126; 
Lapp  T.  Van  Norman,  10  Fed.  Rep.  406. 

Goods  and  chattels  assigned  by  a  debtor, 
with  the  intent  to  delay  and  defraud  his 
creditors,  may  be  attached  in  the  hands  of 
his  assignee  at  the  suit  of  a  defrauded  cred- 
itor who  has  not  assented  to  the  assignment. 

Hess  T.  Hess,  117  N.  Y.  306,  22  N.  E.  956; 
McConnell  t.  Sherwood,  84  N.  Y.  522,  38 
Am.  Rep.  537 ;  Austin  t.  Bell,  20  Johns.  442, 
11  Am.  Bee.  297;  Irwin  ▼.  Keen,  3  Whart 
347 ;  Kelly  v.  Lane,  42  Barb.  594. 

The  statute  plainly  gives  the  right  to  test 
the  validity  of  an  assignment  by  attachment 
on  tlie  ground  that  the  defendant  ''has  as- 
signed his  property,  or  a  part  thereof,  with 
the  intent  to  defraud  his  creditors." 

Wyoming  Laws  1890,  8th  sub.  p.  28,  S  1; 
Rinehey  v.  Styker,  28  N.  Y.  48,  84  Am.  Dec. 
324;  Plati  v.  Brown,  16  Pick.  553. 

Messrs,  John  P.  Amott  and  Bnrho  A 
Fowler,  for  defendants: 

There  are  a  number  of  states  whose  assign- 
ment laws  contain  a  release  clause  similar 
to  S  28,  chap.  51,  of  the  Laws  of  1890,  of 
Wyoming,  wnose  supreme  courts  have  sus- 
tained a  firm  assignment  of  firm  property. 

An  assignment  by  a  partnership  of  the 
partnership  property  does  not  necessarily 
bar  a  partnership  creditor  who  participates 
in  the  dividends  that  shall  be  declared  by  the 
assignee  of  the  partnership,  from  looking  to 
the  individual  members  of  the  firm  for  the 
payment  of  any  balance  left  due  upon  his 
claim  after  having  exhausted  the  partner- 
ship assets. 

Our  statute  in  main  is  copied  from  the 
Indiana  law,  and  subsequent  to  its  having 
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been  several  times  construed  by  the  supreme 
court  of  that  state.  Hence  in  copying  that 
law  we  thereby  adopted  the  construction  as 
then  placed  upon  it  by  the  Indiana  court 

The  supreme  court  of  Indiana  in  1862 
held  that,  "under  the  provisions  of  the  vol- 
untary assignment  law  of  1859  an  assign- 
ment by  copartners  for  the  payment  of  part- 
nership debts,  which  embraces  all  their  joint 
property!  will  be  valid,  although  it  does  not . 
embrace  any  of  the  individuiu  property  of 
any  of  the  partners." 

Blake  v.  Faulkner,  18  Ind.  47;  Oamor  v. 
Frederick,  18  Ind.  507;  Em  parte  Hopkins, 
104  Ind.  157,  2  N.  E.  587. 

The  supreme  court  of  Indiana  does  not 
stand  alone  in  the  construction  placed  upon 
statutes  similar  to  theirs  and  ours. 

Bradley  v.  Bischel,  81  Iowa,  80,  46  N.  W. 
755;  Trumho  v.  Hamel,  29  8.  G.  520,  8  8.  E. 
83;  Armstrong  v.  Hurst,  39  8.  C.  498,  18  8. 
E.  150;  Blair  v.  Black,  31  8.  G.  346,  9  8.  E. 
1036;  Hutzler  Bros,  v.  PhUlips,  26  8.  G.  136, 
1  8.  E.  502;  Johnston  v.  Dunn  (N.  J.  Eq.) 
29  Atl.  364;  Auley  v.  Osterman,  65  Wis.  118, 
25  N.  W.  659,  26  N.  W.  568 ;  Peters  v.  Bain, 
133  U.  8.  687,  33  L.  ed.  702, 10  8up.  Gt.  Rep. 
359. 

Potter,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

The  questions  reserved  by  the  district 
court  for  our  decision  arise  in  certain  gar- 
nishment proceedings  upon  a  motion  of  the 
garnishee  and  the  defendants  for  the  dis- 
charge of  the  garnishee.  Quoting  from  the 
record,  the  motion  is  as  follows:  "On  be- 
half of  the  garnishee  and  assignee  of  8.  E. 
Mills  &  Go.,  as  well  as  on  behalf  of  8.  E.  Mills 
&  Go.,  defendants  in  the  original  action  move 
the  court  that  the  garnishee  be  discharged 
in  this  proceeding,  his  answer  disclosing  thst 
he  has  no  property  belonging  to  the  individ- 
ual members  of  the  firm  of  8.  E.  Mills  ft 
Go.,  who  are  the  judgment  debtors  in  the 
original  action ;  further,  that  his  answer  dis- 
closes that  the  property  which  he  has  in  his 
possession  is  the  property  of  8.  E.  Mills  ft 
Go.;  that  he  holds  the  same  under  deed  of 
assignment  dated  January  13, 1898,  and  that, 
holding  itk  as  stated,  uzider  said  deed,  it  is 
not  liable  to  garnishment  proceedings  at  the 
instance  of  these  garnishment  creditors;  and 
for  the  further  reason  that,  if  the  assignment 
be  void,  the  answer  of  the  garnishee  discloses 
that  the  property  in  his  possession  is  in  the 
custody  of  the  Federal  court  for  the  district 
of  Wyoming,  and  this  court  has  no  jurisdic- 
tion over  it  either  by  mesne  or  final  proceRs.*' 
The  answer  of  the  garnishee  disclosed  that 
he  had  certain  moneys  and  merchandise 
which  he  held  as  assignee  for  the  benefit  of 
the  creditors  of  the  'firm  of  8.  E.  Mills  ft  Go. 
under  a  deed  of  assignment  executed  by  the 
firm  and  each  memW  thereof  January  13, 
1898,  conveying  all  the  partnership  property 
for  the  benefit  of  the  partnership  creditors. 
The  title  of  the  action  would  indicate,  and 
it  is  to  be  assumed,  that  the  plaintiff  is  a 
creditor  of  the  partnership.  It  also  appears 
by  the  answer  of  the  garnishee  that  he  had 
previously  been  summoned  as  garnishee  in 
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the  United  States  court  for  this  district  in 
the  suit  of  another  partnership  creditor,  and 
had  not  been  discharged.  The  reserved  ques- 
tions are  as  follows:  First.  Is  a  voluntary 
assignment  for  the  benefit  of  creditors,  made 
by  a  partnership,  including  all  of  the  firm 
property,  void,  under  the  laws  of  this  state, 
because  it  is  not  made  to  include  the  individ- 
ual property  of  the  several  members  of  such 
firm  so  assigning?  Second.  Is  a  voluntary 
assignment  made  by  a  partnership  for  the 
benefit  of  creditors  void  under  the  laws  of 
this  state,  where  it  includes  all  of  the  prop- 
erty of  the  partnership,  the  individual  prop- 
erty of  the  several  members  of  the  firm  not 
being  included  in  such  assignment?  Third. 
Would  a  creditor  of  a  partnership  filing  his 
claim  with  the  assignee  of  such  partnership, 
and  participating  in  the  distribution,  there- 
by release  the  individual  members  of  such 
firm  and  their  property  from  all  further  lia- 
bility for  the  pajmient  of  his  claim,  or  any 
balance  there  might  be  left  after  the  appli- 
cation of  the  assets  in  the  hands  of  the  as- 
signee of  such  partnership,  in  a  case  where 
the  assi^ment  of  the  partnership  property 
did  not  include  and  was  not  accompanied  by 
an  assignment  of  the  individual  property  of 
the  several  members  of  the  firm?  Fourth. 
Can  a  judgment  creditor  having  a  judgment 
against  the  individuals  of  a  firm  on  a  firm 
debt  attack  the  validity  of  an  assignment 
for  the  benefit  of  creditors  made  by  the  part- 
nership, and  including  only  partnership  as- 
sets, such  attack  being  based  upon  the  propo- 
sition that  the  individual  property  is  not 
included  in  the  assignment?  Fifth.  Where 
a  voluntary  assignment  is  made  by  a  copart- 
nership of  its  firm  property  only,  and  the 
assignee  named  in  the  deed  of  assignment 
takes  the  oath  of  office,  gives  bond,  enters 
upon  the  discharge  of  his  duties,  and  files 
an  inventory  and  appraisement,  and  takes 
possession  of  the  property  assigned  within 
the  time  provided  by  law,  is  such  property 
in  the  custody  of  the  law?  Sixth.  Where  an 
assignee  for  the  benefit  of  the  creditors  oi 
a  copartnership,  which  assigns  its  copartner- 
ship property  only,  is  garnished  in  the  Fed- 
eral court  by  creditors  of  the  copartnership, 
can  he  be  garnished  in  the  state  court  by 
other  creditors  of  the  copartnership  while 
the  f^arnishroent  proceedings  are  still  pend- 
ing in  the  Federal  court? 

The  first  four  questions  involve  practically 
the  same  inquiry,  visf,,  whether,  under  the 
statutes  of  this  state,  a  voluntary  assign- 
ment for  benefit  of  firm  creditors  by  a  part- 
nership of  all  the  partnership  property  is 
void  for  the  failure  to  include  or  convey  the 
separate  property  of  the  individual  members 
of  the  partnership.  The  statute  authorizes 
"any  debtor  or  debtort  in  embarrassed  or 
failing  circumstances"  to  make  to  one  or 
more  assignees  "a  general  assignment  of  all 
his  or  their  property,  in  trust  n>r  the  benefit 
of  his  or  their  bona  fide  creditors."  All 
such  assignments  are  to  be  deemed  fraudu- 
lent and  void  unless  made  as  in  the  act  pro- 
vided. Insolvency  occurs,  within  the  mean- 
ing of  the  act,  when  the  debtor  is  unable  to 
pay  his  debts  from  his  own  means  as  they 
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become  due.  Laws  1890,  chap.  51,  (1.  It 
is  rec^uired  that  the  deed  shall  contain  a  full 
description  of  all  the  real  estate  assigned, 
and  be  accompanied  by  a  schedule  contain- 
ing a  particular  enumeration  and  description 
of  all  personal  property  assigned;  and  ihat 
the  assignor  shall  make  oath  that  the  inden- 
ture and  schedule  contains  a  statement  of 
all  the  property,  rights,  and  credits  belong- 
ing to  hiin«  or  of  which  he  has  any  knowl- 
edge, and  that  he  has  not  transferred  or  re- 
served any  sum  of  money  or  article  of  prop- 
erty for  his  own  use,  or  for  the  benefit  of  any 
other  person,  and  has  not  acknowledged  a 
debt  or  confessed  a  judgment  to  any  person 
for  a  greater  sum  than  was  justly  owing,  or 
with  the  intention  of  delaying  or  defrauding 
his  creditors.  Laws  1800,  chap.  51,  §  2. 
Preferences  are  forbidden  except  that  the 
wages  of  employees  of  the  assignor  for  three 
months  prior  to  the   assignment   constitute 

E referred  claims.  Section  23,  as  amended  by 
aws  1893,  chap.  15.  Section  28  of  the  act 
provides  as  follows :  "In  all  cases  where  the 
assignor  complies  with  the  provisions  of  this 
act,  any  creditor  accepting  from  tiie  assignee 
any  dividend  arising  from  the  property  of 
the  assignor  tc  which  he  is  entitled  under 
any  assignment  made  under  this  act  shall 
release  the  assignor  from  all  further  liabil- 
ity on  the  claim  or  claims  on  which  such  pay- 
ment may  be  made."  The  effect  of  the  stat- 
ute is  to  exact  releases  of  all  further  lia- 
bility from  the  creditors  accepting  the  bene- 
fits of  the  assignment.  This  result  is  one 
which  the  statute  causes  to  follow  the  exe- 
cution of  an  assignment.  Dotones  v.  Par- 
shall,  3  Wyo.  425,  26  Pac.  994.  At  com- 
mon law,  by  the  weight  of  authority,  a  stipu- 
lation in  an  assignment  for  the  benefit  of 
creditors  for  the  release  of  the  debtor  is  in- 
valid, and  renders  the  assignment  void.  3 
Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  85,  and  case^ 
cited.  That  view  was  adopted  by  the  su- 
preme court  of  the  territory  in  the  cas*:  of 
Ware  v.  Wanleaa,  2  Wyo.  144,  where  che 
question  was  elaborately  discussed  by  Mr. 
Justice  Peck.  The  statute,  however,  has 
changed  the  rule  in  this  state  by  not  only 
permitting  releases  to  be  exacted,  but  abso- 
lutely requiring  them  of  accepting  creditors. 
The  decisions  upon  the  auestion,  independ- 
ent of  statute,  are  not  uniform,  and  in  some 
courts  such  stipulations  are  upheld;  but  in 
those  courts  the  rule  seems  to  be  universal 
and  well  settled  that,  when  releases  are  ex- 
acted, it  is  essential  that  the  assignment 
convey  all,  or  substantially  all,  of  the  as- 
signor's property.  3  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  86;  Seaving  v.  Brinkerhoff,  6  Johns. 
Ch.  329;  Wylea  v.  BeaU,  1  Gray,  233; 
Thonuu  V.  Jenka,  5  Rawle,  221 ;  Hennessy  v. 
Western  Bank,  6  Watts  k  S.  300,  40  Am. 
Dec.  560 ;  Re  WUaon,  4  Pa.  430,  45  Am.  Dec. 
701;  Fellows  v.  Greenleaf,  43  N.  H.  421; 
Gordon  v.  Cannon,  18  Oratt,  414;  Long  v. 
Meriden  BHtannia  Co.  94  Va.  594,  27  S.  E. 
499;  Rankin  v.  Lodor,  21  Ala.  380;  Rosen- 
berg v.  Moore,  11  Md.  376;  Bamitz  v.  Rioe, 
14  Md.  24,  74  Am.  Dec  513;  Bridges  T. 
Hindes,  16  Md.  101.  In  Cordon  v.  Ca/nno^ 
18  Oratt.  414,  the  court  of  appeals  of  Vir- 
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ffinia,  by  Moncure,  P.,  said:     'In  order  to 
maintain  the  Talidity  of  such  a  deed,  or  at 
least  that  part  of  it  which  provides  for  the 
payment  of  debts  on  the  terms  of  the  execu- 
tion of  a  release  by  the  creditors,  it  is  nec- 
esiMiry  that  all,  or  substantially  all,  the  debt- 
or's estate  should  be  conveyed  by  the  deed." 
Where  no  releasee  are  required  of  creditors, 
an  assignment  by  an  insolvent  partnership 
of  all  the  firm  property  for  the  benefit  of  all 
the  creditors  of  the  firm  is  generally  sus- 
tained.   Auley  V.  Osterman,  65  Wis.  118,  25 
N.  W.  657,  and  26  N.  W.  668;  McFarland 
V.  Bate,  45  Kan.  1,  10  L.  R.  A.  521,  25  Pac. 
238 ;  Blake  ▼.  Faulkner,  18  Ind.  47 ;  E»  parte 
Hopkins,  104  Ind.  157,  2  N.  E.  587;  Buhler 
V.  Waterman,  33  Pa.  414;  Wilson  ▼.  Sulli- 
van, 17  Utah,  341,  63  Pac.  904;  Coggill  v. 
BotJtford,   20    Conn.    439.    Such  an  assign- 
ment was  upheld  in  Georgia,  but  the  decision 
seems  to  have  rested  largely  upon  the  pe- 
culiar language  of  the  statute,  which  in  sev- 
eral places  employed  the  words  "the  person, 
firm,  or  corporation"  making  the  assignment 
Drucker  v.  Wellhouse,  82  Ga.  129,  2  L.  R.  A. 
328,  8  8.  E.  40.    And  in  Iowa,  where  a  partr 
nership  assignment  of  firm  property  was  ob- 
jected to  as  invalid  because  it  was  made  for 
the  benefit  of  firm  creditors  only,  it  was  sus- 
tained, the  court  saying:     'The  assignment 
was  of  firm  property,  which  must  be  first  ap- 
plied to  firm  debts.    The  provision  of  the 
instrument  in  this  regard  is  simply  in  har- 
mony with  the  law.     If,  after  the  firm  debts 
are  paid,  a  balance  should  remain,  the  law 
will  provide  proceedings  wherein  that  bal- 
ance may  be  paid  to  the  creditors  of  the  co- 
partners, if  there  be  any," — citing  the  In- 
diana and  Wisconsin  cases,  supra.    Bradley 
V.  Bisehel,  81  Iowa,  80,  46  N.  W.  755.    No 
objections  seem  to  have  been  ofTered  in  this 
case  to  the  failure  of  the  assignors  to  include 
individual   property.    The   assignment   was 
probably  questioned  by  an  individual  credit- 
or, but  the  facts  in  that  respect  do  not  clear- 
ly appear.    On  the  other  hand,  in  Florida, 
although  no  question  of  a  stipulation  or  stat- 
ute providing  for  releases  seehfis  to  have  been 
involved,  it  was  held  that  the  evident  purpose 
of  the  statute  was  to  prohibit  partial  assign- 
ments, and  that  a  deed  of  assignment  made 
by  a  firm  for  the  benefit  of  their  creditors, 
conveying  nothing  but  the  joint  property,  is 
a  partial  assignment  only,  and  void  under 
the  statute,  which  provided  that  no  assign- 
ment should  be  valid  except  the  same  should 
provide  for  an  equal  distribution  of  all  the 
assignor's  property,  except    such    as    is  ex- 
empted by  law  from  forced  sale,  among  the 
several  creditors  of  the  assignor,  in  equal 
proportions,  accordint^  to  their  respective  de- 
mn-ndfl:  and  requirecf  the  assignor  to  make 
oath  that  he  has  placed  or  assigned,  and  the 
true  intention    of    the    assignment  was  to 
place,  in  the  hands  of  the  Assignee,  all  of  his 
property  of  every  description  except  such  as 
IS  exempt  by  law  from  forced  sale,  to  be  di- 
vided among  his  creditors  in  proportion  to 
their     respective     demands.       Williams    v. 
Crocker,  30  Fla.  61,  18  So.  52;  Bheppard  v. 
Reeves,  39  Fla.  63,  21  So.  774. 
We  are  referred  by  counsel  for  defendants 
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to  the  decisions  of  South  Carolina  and  New 
Jersey,  which,  it  is  contended,  maintain  the 
validity  of  such  an  assignment  when  releases 
are  required.     The  first  case  is  that  of  Trum- 
bo  V.  Bamel,  29  S.  C.  520,  8  S.  E.  83.    In 
that  case  the  deed  of  assignment  was  made 
by  Charles  Hamel  and  R.  L.  Farrell,  doing 
business  as  Charles  Hamel  &  Co.     It  con* 
veyed  partnership  property  for  the  benefit  of 
partnership     creditors.    No     mention     was 
made  in  the  assignment  of  any  individual  sep- 
arate property  of  the  members  of  the  firm. 
The  trust  as  to  the  payment  of  debts  was  ex- 
pressed in  the  deed  as  follows:     "(2)     'To 
pay  and  discharge  in  full,  etc.,  if  the  residue 
of  such  proceeds  is  sufficient  for  that  pur- 
pose (but,  if  not,  then  ratably,  and  in  propor- 
tion, without  any  preference  whatever),  the 
claims  of  all  creditors  of  the  said  parties  of 
the  first  part,  who  shall  on  a  day  named  ac- 
cept in  writing  the  terms  of  this  assignment, 
and  in  consideration  thereof  execute  a  release 
of  their  claim  against  the  said  parties,  etc. 
(3)  And  then  and  next  to  pay  and  discharge 
in  full,  with  proper  interest  thereon,  if  the 
residue  of  such  proceeds  is  suflicient    (but 
ratably,  and  in  proportion,  if  it  be  not  suffi- 
cient), the  claims   of   all    and  every  other 
creditors  of  the  said  parties  of  the  first  part, 
without  any  priority   or    preference    what- 
ever."   None  of  the  creditors  signed  off,  as 
the  ease  states,  but  chose  to  take  under  the 
paragraph  providing  for  all  other  creditors. 
The  court,    in    its   opinion,  stated  that  in 
strictness  the  assignment  was  to  be  consid- 
ered more  as  a  special  and  limited,  than  as 
a  general,  assignment,  but  said  that  '*a  co- 
partnership   is    a   distinct    entity,  entirely 
separate  from  that  of  any  of  its  members; 
and  we  know  of  no  reason  why  it  may  not 
assign  its  property  for  the  payment  of  its 
debto  without  including  the  individual  prop- 
erty of  the  different  partners."    By  reason 
of  the  two  paragraphs  in  the  deed  relating 
respectively  to  creditors  who  should  execute 
releases  and  all  others  who  should  not,  the 
court  held    that   there    was  no  compulsion 
upon  the  creditors  to  release;  that  an  ac- 
ceptance in  that  form  was  not  made  a  con- 
dition to  participation  in  the  assets,  but,  on 
the  contrary,  the  option  was  given  to  the 
creditors  to  come  in,  after  the  time  indicated 
for   releases,  and   take  their   proportionate 
shares  without  releasing  anything.     And  the 
court,  by  Mr.  Justice  McGowan,  said:     "Un- 
der these  circumstances,  as  it  seems  to  us, 
it  would  be  unauthorized  to  hold  that  this 
assignment,  properly  constnic<I,  'exacted  re- 
leases as  a  condition  of  payment  from  ac- 
cepting creditors.' "    The  main  opinion  was 
concurred  in  by  the  chief  justice,  and  Mr. 
Justice  Mclver  wrote  a  concurring  opinion 
in  which  he   used    the    following  language: 
"1  can  very  well  understand  that  an  assign- 
ment which  provides  only  for  such  of  the 
creditors  as  will  sccept  the  terms  offered, — 
the  execution  of  releases, — and,  in  the  event 
of  their  refusal  of  such  terms,  not  only  de- 
prives them  of  any  participation  in  the  as- 
signed assets,  but  provides,  either  expressly 
or  by  operation  of  law,  that  such  assets  shall 
revert  to  the  assignor^  may  be  regarded  m 
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an  objectionable  mode  of  coercing  a  creditor 
to  accept  any  terms   that   his   debtor  may 
choose  to  offer.     But  where,  as  in  this  case, 
precisely  the  some  terms  are  offered  to  all 
of  the  creditors,  which,  if  declined  by  any 
one  of  thera,  does  not  defeat  his  right  to  en- 
joy any  benefit  under  the  assignment,  but 
only  deprives  him  of  a  preference  which  he 
couJd  otherwise  have  obtained,  it  is  not  easy 
to  understand  how  it  can  be  said  that  any 
coercion  is  put  upon  the  creditor  by  the  debt- 
or.   There  can  be  no  doubt  that  in  a  general 
assignment  of  all  the  debtor's  property  such 
provision  as  this  assignment  contains  would 
have  been  perfectly  1<^1  and  valid,  even  un- 
der the  provisions  of  S  2014,    Gen.    Stat., 
which  was  designed  to  limit  the  previously 
existing  rule  in  regard  to  preferences;  and 
I  do  not  see  why  such  provisions  should  in- 
validate a  partial  assignment  where  there  is 
no  intentions  1  fraud,  and  where  no  facts  are 
concealed  from  the  creditors  which  are  nec- 
essary to  enable  them  to  determine  intelli- 
gently whether  they  will  accept  terms  of- 
fered, and  where  no  benefits  are  reserved  to 
the  debtor.    The  omission  from  the  assign- 
ment of  the  separate  property  of  the  indi- 
viduals composing  the  partnership  could  not 
operate  to  hinder,  delay,  or  defeat  the  claims 
of  the  plaintiffs  or  any  other  nonaccepting 
creditors ;  for,  so  soon  as  they  recovered  their 
judgments,  there   was    nothing-  to   prevent 
them  from  proceeding  to  levy  on  and  sell 
such  property  just  as  if  no  assignment  had 
been  maae."    The   learned   judge  then  dis- 
cusses the  question  whether  a  partial  assien- 
ment  with  preferences  is  void,  and  concludes 
that  in  South  Carolina  it  is  not.    The  stat- 
ute of  that  state,  as  I  am  led  to  understand 
from  the  published  acts  of  1881-82,  the  Qen- 
eral  Statutes  not  bein^  accessible,  expressly 
permits  a  preference  in  favor  of  creditors 
who  execute  releases  of  their  claims.     I  have 
quoted  so  nuich  at  length  from  the  opinions 
in  the  case  of  Trumho  v.  Hamel  for  the  rea- 
son that  the  precise  nature  and  effect  of  the 
decision  seems  to  have  been  misapprehended. 
The  fact  that  the  assignment  was  a  partial 
one  was  admitted  by  the  court,  and  the  re- 
lease clause,  being  coupled  with  a  provision 
for   all   nonreleasing  creditors,  was  treated 
merely  as  a  provision  preferring  the  releas- 
ing creditors,  which  is  expressly  authorized 
by  statute.    The  case  does  not  seem  to  sus- 
tain the  position  of  defendants  as  applied  to 
the  assignment  in  the  case  at  bar.    In  the 
later  case  of  Armstrong  v.  Hurst,  39  8.  C. 
498,  18  S.  E.  160,  the  assignment  contained 
a  provision  similar  to  that  in  Trwnho  ▼. 
Hamel,  viz,,  preferring  creditors  executing 
releases  "of  their  claims  against  Dacus  i 
Jordan,  and  that  the  balance  be  distributed 
among  the  other  creditors  of  said  Dacus  ft 
Jordan  pro  rata,  without  preference  or  pri- 
ority;" and  the  court  followed  the  rule  laid 
down    in    the    preceding  case.    Neither  of 
these  cases  pretended  to  overrule  the  earlier 
case  of  Olaftin  v.  Iseman,  23  S.  C.  416,  but 
Mr.  Justice  McGowan,  who  wrote  the  opinion 
therein,  as  well  as  in  Trumho  v.  Hameh  in 
his  opinion  in  the  latter  case  distinguished 
it  from  the  former  by  showing  that  in  Claflin 
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V.  laeman  there  was  no  provision  made  for 
nonreleasing  creditors.  The  assignment  in 
Claflin  V.  Iseman  provided  for  a  return  to 
the  assignor  after  payment  of  all  such  cred- 
itors who  should  execute  a  full  release  and 
acquittance  of  their  respective  debts.  It  was 
held  void.  It  was  not  a  partnership  assign- 
ment; but  the  case  emphasizes  the  proposi- 
tion that  the  matter  of  releases  was  regarded 
by  the  court  in  the  light  only  of  preference!!. 
Argument  is  unnecessary  to  show  the  differ- 
ence between  the  assignments  in  the  South 
Carolina  cases  relied  on  by  counsel  and  an 
assignment  under  our  statute.  The  effect  of 
the  statute  in  this  state  may  be  to  create  a 
preference  in  favor  of  creditors  who  are  will- 
ing to  release.  If  so,  it  was  held  in  Downes 
V.  ParshaU,  3  Wyo.  426,  26  Pac.  994,  not  to 
be  invalidated  thereby.  But  there  is  no  pro- 
vision made  by  the  statute  for  those  crcKlit- 
ors  who  choose  not  to  accept  a  dividend  at 
the  expense  of  releasing  the  assignor  from 
further  liability,  nor  does  the  assignment  do 
so  even  if  that  were  permitted  by  Taw.  Non- 
releasing  creditors  with  us  are  deni^  par- 
ticipation absolutely.  The  residue  after  pay- 
ment of  creditors  executing  releases  is  re- 
turned to  the  assignor. 

The  New  Jersey  case  to  which  we  are  re- 
ferred is  Johnston  v.  Dunn  (N.  J.  Eq.)   29 
Atl.  361,  which  holds  that  an  assignment  of 
partnership  property  foi  the  benefit  of  part- 
nership creditors  is  not  void  for  the  exclu- 
sion of  individual  property.    Counsel  quotes 
the  statute  of  that  state,  which  seems  to  for- 
ever bar  aocepting  creditors  from  any  future 
action  at  law  or  in  equity;  but  the  decision 
makes  no  mention  of  the  statute,  nor  does  it 
refer  in  any  way  to  the  release  clause  or 
provision,  although  one  of  the  cases  cited  in 
the  opinion  makes  the  distinction  between  as- 
signments   which   exact    releases  and  thone 
which  do  not.    It  is  evident  that  the  learned 
court,  for  whose  opinions  we  entertain  great 
respect,  and  which  is  universally. esteemed 
for  its  learning  and  ability,  did  not  bestow 
upon  the  point  much  investigation.    In  fact, 
the  justice  who  wrote  the  opinion,  in  enter- 
ing upon  a  consideration  of  this  question, 
which  was   but   one  of  a  number  involved, 
said:    ."After  this  long  delay,  and  after  the 
assignee  has  proceeded  so  far  with  the  set- 
tlement  of   his    accounts, — sajring    nothins 
about  the  other  unfavorable  conditions, — -* 
do  not  feel  it  to  be  my  duty  to  seriously 
consider  whether  or  not  the  second  propo>i- 
tion  is  sound."    And  he  added:     "On  this 
head  it  will  suffice  to  say  that  during  all 
the  very  long  period  of  time  through  which 
this  case  has  been  running  no  authority  has 
been  offered  which  in  any  wise  sustains  the 
proposition.    There  are  cases  which  sustain 
the  contrary  view;"  and  he  cites  the  Kansas 
case,  the  South  Carolina  case  of  Trumho  v. 
Hamel,  and  the  Iowa  case  supra.    It  is  in- 
sisted that  the  Indiana  cases  should  control 
our  decision,  as  our  statute  was  teken  from 
that  state.    It  is  suflScieat,  as  to  that  matter, 
to  say  that  our  clause  requiring  releases  \n 
not  present  in  the  Indiana  stetute,  and  the 
stetutes  are  therefore  quite  dissimilar  in  re- 
spect to  the  proposition  now  under  condid- 


1809. 


BicCoBO-BuADy  Co.  ▼.  Miija. 


748 


•ration.  Not  only  is  the  doctrine  usually 
maintained  that«  when  releases  are  exacted 
the  assignment  must  cover  at  least  8ubt»tan< 
tially  all  of  the  debtor's  property,  but  that 
principle  is  applied  in  a  number  of  well- 
considered  cases  to  the  case  of  a  partnership 
assignment,  and  is  held  to  render  such  an 
assignment  void  if  the  separate  property  of 
the  copartners  be  not  also  assigned.  The 
rule  is  elementary  that  a  partner  and  his 
property  are  liable  for  the  debts  of  the«firm 
of  which  he  is  a  member ;  and  when  the  part- 
ners assign  for  the  benefit  of  the  firm  credit- 
ors the  partnership  property  only,  and  re- 
quire such  creditors,  in  order  to  obtain  the 
benefits  of  the  assignment,  to  release  the  as- 
sizors, it  is  held  to  violate  the  principle 
above  alluded  to,  which  invalidates  such  an 
assignment  unless  all  the  debtor's  property 
is  embraced  therein.  Gordon  v.  Cannon^  18 
Gratt.  414;  Long  v.  Meriden  Britannia  Co. 
04  Va.  594«  27  S.  E.  499 ;  Wylea  v.  Seals,  1 
Gray,  233 ;  Fellows  v.  Oreenleaf,  43  N.  H. 
421 ;  Tkomaa  v.  Jenks,  6  Rawie,  221 ;  Hen- 
neasy  v.  Western  Bank,  6  Watts  &  S.  300,  40 
Am.  Dec  560:  Re  Wilson,  4  Pa.  430,  46  Am. 
Dec.  701 ;  May  v.  Walker,  36  Minn.  194, 28  N. 
W.  252;  Re  Allen,  41  Minn.  430,  43  N.  W. 
382 ;  Fartoell  v.  Brooks,  06  Minn.  184,  68  N. 
W.  6;  Donoho  v.  Fish  Bros,  58  Tex.  164; 
Kennedy  v.  McKee,  142  U.  S.  606,  3&  L.  ed. 
1131,  12  Sup.  Ct.  Rep.  303 ;  Citizens'  F,,  M.  tS 
L.  Ins.  Co.  V.  Wallis,  23  Md.  173;  Malcolm  v. 
Hodges,  8  Md.  418;  Bimmons  v.  Curtis,  41 
Me.  373;  Bvoofford  Bros,  Dry-Goods  Co,  v. 
Mills,  86  Fed.  Rep.  566.  In  addition  to  this 
array  of  authorities,  to  which  is  opposed  the 
single  case  in  New  Jersey,  two  of  the  deci- 
sions most  frequently  cited  to  sustain  an  as- 
signment of  firm  property  only  expressly  rec- 
ognized the  distinction  which  arises  when 
creditors  are  required  to  release  the  debtor 
in  order  to  participate.  The  Wisconsin  court 
in  Auley  v.  Osterman,  65  Wis.  118,  25  N.  W. 
657,  26  N.  W.  668,  used  the  following  lan- 
guage: "In  the  absence  of  any  requirement  in 
the  assignment  that  the  creditors,  upon  avail- 
ing themselves  of  the  benefit  of  the  assign- 
ment, shall  release  their  entire  claims 
against  the  assignors,  there  does  not  appear 
to  be  any  reason  for  holding  the  assis^nment 
of  a  firm  of  the  firm  property  only,  for  the 
benefit  of  the  firm  creditors,  void.  By  such 
assignment  the  creditors  are  presumed  to  get 
the  benefit  of  the  firm  property  in  payment 
of  their  debts,  and,  if  the  partners  have  in- 
dividual property  not  assigned,  such  prop- 
erty remains  liable  to  the  payment  of  their 
debts,  the  same  as  though  no  assignment  had 
been  made.''  In  Kansas,  in  the  case  of  if  o- 
Farland  v.  Bate,  45  Kan.  1,  10  L.  R.  A.  521, 
25  Pac  238,  it  was  said :  "It  may  now  be  con- 
sidered to  be  established  by  ihe  weight  of 
authority  that  a  partial  assignment,  which 
exacts  releases  from  accepting  creditors,  and 
deprives  them  from  access  to  the  residue  not 
assigned,  is  invalid."  The  discussion  of  the 
question  in  the  Virginia  cases  above  cited  is 
interesting  and  instructive.  In  Cordon  v. 
Ccmnon,  18  Gratt  414,  after  referring  to  the 
general  rule  that,  to  validate  a  deed  which 
exacts  releases,  all  the  property  of  the  as- 
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signor  must  be  surrendered  by  it,  we  find  the 
following  statement  applying  the  rule:  In 
the  case  we  have  in  hand  it  plainly  appears 
on  the  face  of  the  deed  that  all  of  the  part- 
nership property  of  the  grantors  was  con- 
veyed, but  not  that  all  of  their  individual 
property  was  conveyed.  In  order  to  bring 
the  case  within  the  operation  of  the  rule 
above  referred  to,  it  was  necessary  for  the 
deed  to  convey  all  of  the  individual  property 
of  the  grantors,  as  well  as  all  of  their  social 
property."  Chief  Justice  Shaw,  in  Wyles  v. 
Seals,  1  Gray,  233,  in  giving  various  reasons 
for  holding  such  an  assignment  as  we  are 
considerinff  to  be  void  and  repugnant  to  the 
insolvent  Taws,  gave  the  following  as  one: 
"It  is  inconsistent  with  the  fundamental 
principle  of  the  insolvent  laws  that  the  debt- 
or shall  give  no  preferences  to  particular 
creditors,  and  that  the  whole  of  the  debtor's 
property  shall  be  equally  distributed  amongst 
all  his  creditors,  aiid  that  upon  these  condi> 
tions  only  shall  the  debtor  be  released  from 
his  debts."  In  Thomas  v.  Jenks,  5  Rawle, 
221,  Chief  Justice  Gibson  said:  "Now,  an  as- 
signment of  partnership  effects  is  a  partial 
one  wherever  the  debtor  has  separate  proper- 
ty." hi  Hennessy  v.  Western  Bank,  6  Watts 
A  S.  300,  40  Am.  Dec.  660,  the  Pennsylvania 
court  also  said:  "But  is  an  assignment, 
which  stipulates  for  a  release,  valid  without 
containing  a  transfer  of  the  separate  estate 
of  each  of  the  partners?  And  we  are  of  the 
opinion  it  is  not.  The  creditors  have,  under 
such  circumstances,  a  right  to  require  a 
tmnsfer  of  all  the  property  liable  to  their 
debts ;  otherwise,  they  may  refuse  to  release, 
without  losing  their  recourse  to  the  property 
of  the  debtor;  for,  so  far  as  regards  the 
creditors  who  do  not  come  into  the  terms  pro- 
scribed by  the  deed,  it  remains,  notwithstand- 
ing the  assignment,  the  property  of  the  debt- 
or. It  is  unreasonable  to  require  the  credit^ 
or  to  release  his  debt,  unless  upon  the  un- 
conditional surrender  of  the  whole  property 
of  the  debtor,  whether  it  consist  of  partner- 
ship effects  or  of  the  separate  individual 
property."  In  Simmons  v.  Curtis,  41  Me. 
373,  the  supreme  judicial  court  of  Maine 
stated  the  rule  thus:  "It  is  not  sufficient  for 
a  copartnership  to  assign  only  the  copartner- 
ship property.  It  must  appear  also  that  the 
private  property  of  the  individual  partners, 
not  exempt  from  attachment,  which  ii  liable 
for  the  partnership  debts,  is  in  some  way 
embraced  in  the  assignment."  The  assign- 
ment in  this  case  was  adjudsed  void  by  the 
United  States  circuit  court  for  the  district 
of  Wyoming,  and  Judge  Riner,  in  his  opinion 
said:  "I  think,  under  our  statute,  it  must  be 
held  that  an  assignment,  to  be  valid,  must  in- 
clude all  of  the  assignor's  property;  that  is  to 
say,  the  separate  property  of  the  individual 
members  of  the  firm,  as  well  as  the  firm  prop- 
erty. The  statute,  to  my  mind,  clearly  eon- 
templates  that  all  of  the  property,  real  and 
persona],  of  the  debtor  making  the  assign- 
ment, except  such  as  is  exempt  by  law  from 
forced  sale,  whether  the  same  be  partnership 
property  or  property  owned  by  each  partner 
in  his  own  individual  right,  shall  pass  by  the 
assigument,  to  make  it  a  valid  assignment" 
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Swoiford  Bras,  Dry-Ooods  Co.  ▼.  Mills,  80 
Fed.  Rep.  566.  Our  statute  seems  to  con- 
template a  general,  rather  than  a  partial,  as- 
signment. AH  the  property  of  the  debtor  is 
authorized  to  be  assigned. 

We  think,  then,  both  upon  reason  and  au- 
thority, that  where,  by  the  terms  of  an  as- 
signment by  a  partnership  for  the  benefit  uf 
creditors,  or  pursuant  to  statute,  all  credit- 
ors accepting  dividends  are  required  to  re- 
lease the  assignors  from  further  liability,  the 
assignment,  to  be  valid,  must  embrace  the 
separate  property  of  the  individual  partners 
as  well  as  all  the  firm  property.  This  rule  does 
not  disregard  the  equitable  principle  which 
distributes  partnership  property  first  to 
partnership  creditors,  and  separate  property 
first  to  separate  creditors.  In  the  course  of 
the  administration  of  the  insolvent  estate  the 
proceeds  of  the  separate  classes  of  property 
'  can  be  so  applied  as  to  preserve  that  prin- 
ciple. This  is  clearly  shown  by  the  authori- 
ties already  referred  to.  The  question  there- 
fore finally  depends  upon  the  construction  to 
be  accorded  to  the  provisions  of  S  28,  requir- 
ing the  creditor  to  release  the  assignor  from 
further  liability.  It  is  suggested  by  counsel 
that  under  this  assignment  such  release 
would  discharge  the  firm  as  such,  and  the 
firm  property  only,  and  would  not  operate 
to  prevent  the  recourse  of  the  creditor  to  the 
separate  property  of  the  partners.  Although 
in  some  of  the  cases  above  cited  the  release 
required  was  of  the  firm  or  of  the  grantors., 
none  of  the  courts  seem  to  have  observed  such 
a  distinction ;  and  we  find  ourselves  unable 
to  give  to  the  required  release  such  a  con- 
fin^  interpretation.  The  assignor  is  to  be 
released  from  all  further  liability.  This  as- 
signment is  signed  by  all  the  copartners  as 
well  as  in  the  firm  name.  Each  partner  is  an 
assignor.  Beyond  that,  however,  we  are  of 
the  opinion  that  a  release  of  the  firm  with- 
out conditions,  such  as  the  statute  clearly  re- 
quires, will  operate  to  discharge  the  individ- 
ual partners.  The  only  practical  effect  which 
Ik  release  in  case  of  a  partnership  assignment 
can  have  is  to  discharge  the  partners.  All 
of  the  firm  property  is  to  be  distributed,  and 
the  firm,  according  to  the  general  rule,  is 
dissolved  upon  the  making  of  a  valid  assign- 
ment of  all  its  property  for  the  benefit  of 
creditors.  '  2  Bates,  Partn.  S  683,  and  cases 
cited  in  note  3,  bottom  page  615.  An  un- 
conditional release  from  a  firm  obligation  of 
one  member  of  a  firm  will  discharge  all  the 
copariners  by  the  application  of  the  general 
rule,  both  in  law  and  eauity,  that  a  release 
of  one  joint  debtor  from  liability  releases  all. 
1  Bates,  Partn.  §  38o.  If  in  releasing  one 
partm*r  a  claim  is  expressly  reserved  against 
the  other,  the  latter  is  not  discharged  from 
liability  for  whatever  remains  due.  Id.  § 
•  380.  In  the  statute,  however,  which  in  this 
respec't  controls  the  assignment,  and  consti- 
tutes one  of  the  conditions  thereof,  there  is 
not  found  any  provision  for  a  conditional  re- 
lease, or  for  one  with  reservations. 

We  ought  not  to  pass  without  comment  the 
somewhat  forceful  suggestion  of  counsel  that 
40  L.R.  A. 


it  is  unreasonable  to  require  one  partner,  of 
large  means,  to  convey  his  individual  proper- 
ty in  an  assignment  by  the  firm  of  which  he 
may  be  a  member  when  such  firm  is  insolv- 
ent. In  the  first  place,  it  is  a  requirement  of 
the  statute.  Further  than  that,  such  a  part- 
ner can«  if  he  desires  to  avoid  an  assignment, 
use  his  individual  means  to  satisfy  enough 
claims  of  the  firm  to  prevent  the  necessity 
of  a  firm  assignment.  He  might  be  obliged 
to  do  so  in  the  end  if  the  partnership  should 
assign  its  effects,  and  they  prove  insuffideot 
to  pay  the  debts.  He  is  liable  lor  the  firm's 
obligations,  and  they  might  be  made  out  of 
his  property.  It  is  therefore  hardly  entitled 
to  be  called  unreasonable  to  compel  him  to 
liquidate  them,  or,  if  he  does  not  choose  to  do 
so,  to  surrender  his  property  with  that  of 
the  insolvent  firm  when  the  latter  assigns  for 
creditors.  It  would  be  clearly  a  greater 
hardship,  and  much  more  anrea8oniU>le,  to 
take  from  the  creditors  all  recourse  against 
his  separate  effects,  if  they  participate  in  the 
firm  assets.  For  the  reasons  given,  we  are 
of  opinion  that  the  answer  to  the  first,  sec- 
ond, third,  and  fourth  questions  must,  as  to 
each  one,  be  in  the  affirmative.* 

Upon  the  fifth  question  we  hold  that,  if  the 
assignment  is  void,  it  confers  no  right  upon 
the  assignee  as  against  attaddng  creditors; 
and  the  property  cannot  be  considered  as  in 
the  custody  of  the  la^ .  so  as  to  prevent  an 
attachment,  or  its  sequestration  by  legal  pro- 
cess at  the  suit  of  and  to  satiafy  creditors. 
Its  position  is  the  same  as  if  no  assignment 
had  been  made.  We  answer  the  question* 
therefore,  in  the  negative. 

Our  decision  upon  the  sixth  question  is 
that  it  must  be  answered  in  the  affirmative, 
but  with  certain  qualifications  affecting  the 
result  of  the  garnishment.  To  the  extent 
that  the  property  or  fund  may  be  held  in  the 
suit  in  the  Federal  court  wherein  the  as- 
signee was  first  summoned  aa  garnishee,  it 
cannot,  of  course,  be  taken  under  the  subse- 

auent  proceedings  in  the  state  court.  Should 
ie  assignee  be  held  in  the  first  suit  and 
under  the  first  garnishment  for  any  part  of 
the  money  or  property  in  his  possession,  it 
is  only  the  surplus,  if  any,  which  may  re- 
main in  his  hands  after  satisfying  the  orders 
in  such  suit  and  under  such  garnishment, 
which  shall  be  subject  to  the  subsequent  pro- 
ceedings in  the  state  court.  The  proper  ae- 
tion  in  such  case  seems  to  be  the  suspension 
of  the  proceedings  after  answer  and  disclos- 
ure until  the  liability  of  the  garnishee  in 
the  prior  proceedings  is  finally  ascertained 
and  aetermined  by  the  court  wherein  they  are 
{>ending.  See  Finch  v.  Aleminder  Oounty 
Nat,  Hank,  05  III.  App.  337. 

It  should  be  remarked  that  counsel  for  de- 
fendants do  not  discuss  either  the  fifth  or 
sixth  question  in  their  brief,  and  the  case 
was  not  orally  argued.  We  assume,  there- 
for^,  that  a  different  conclusion  than  that 
arrived  at  with  reference  to  those  questions 
is  not  seriously  contended  for. 

Com  and  KnlsHt,  JJ.*  concur. 


UuuwM  V.  Eduos  Eubctbic  lu^DMiNATiNe  Ca 
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Philip  A.  BROWN,  by  Annanias  Brown,  His 
Next  Friend,  Appi., 

V. 

BD180N      ELECTRIC      ILLUMINATING 
COMPANY  of  Baltimore  City. 
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Xm  Aa  •leetrle-llarltt  eompany  ualnff 
^rlrea  ebarved  ivitb  a  danirerova  ew* 
rent  owes  a  legal  doty.  Irrespective  of  any 
contractnal  relation,  toward  every  person 
whOt  in  the  exercise  of  a  lawful  occupation 
in  a  place  where  he  has  a  legal  right  to  be* 
Is  liable  to  come  in  contact  with  the  wires,  to 
see  that  its  wires  are  properly  placed  with 
reference  to  the  safety  of  each  person,  and  are 
properly  Insulated. 

a.  A  prima  faele  preewmptlon  of  nev- 
llarenee  on  the  part  of  an  eleetrle- 
Ifvltt  compaay  arises  from  an  Injwry 
to  a  boy  while  cleaning  a  small  roof  over  a 
window  Just  below  a  second-story  window,  by 
coming  in  contact  with  the  point  of  a  danger- 
ously charged  wire  left  sticking  up  and  en- 
tirety uncovered  where  it  was  Jolnt^  Just  be- 
yond an  insulator  and  only  a  few  inches  from 
the  roof  on  which  he  was  working,  where 
there  is  nothing  to  show  any  want  of  care  on 
his  part. 

(January  9,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
bave  been  caused  by  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Meesra,  WilUam  Cotton  and  Howard 
Tebba,  for  appellant: 

Plaintiff  made  out  a  prima  facie  case  of 
Diligence  of  tbe  defendant. 

Ennis  ▼.  Oray,  87  Hun,  356,  34  N.  T.  Supp. 
379;  Clements  y.  Louisiana  Electric  Light 
Co.  44  La.  Ann.  692,  16  L.  R.  A.  43,  11  So. 
51;  lUingsiDorth  r.  Boston  Electric  Light 
Co.  161  Mass.  583,  25  L.  R.  A.  552,  37  N.  E. 
778;  Chriffin  v.  United  Electric  Light  Co.  164 
Mass.  492,  82  L.  R.  A.  400,  41  N.  E.  675; 
(Hraudi  r.  Electric  Improv,  Co.  107  Cal. 
120,  28  L.  R.  A.  596,  40  Pac.  108;  Mackay 
T.  New  York  C.  R.  Co.  35  N.  Y.  76;  Walters 
▼.  Denver  Consol.  Electric  Light  Co.  12  Colo. 
App.  145,  54  Pac.  960;  Overall  v.  Louisville 
Electric  Light  Co.  20  Ky.  L.  Rep.  759,  47  S. 
W.  442;  Thompson,  Electricity,  $  65;  Mc- 
Laughlin y.  Louisville  Electric  Light  Co.  100 
Ky.  173,  37  S.  W.  866,  173  34  L.  R.  A.  812; 
Perham  v.  Portland  General  Electric  Co.  33 
Or.  451,  40  L.  R.  A.  799,  53  Pac.  14;  Orem- 
nis  v.  Louisville  Electric  Light  Co.  20  Ky. 

Note. — For  negligence  as  to  electric  wires  In 
or  on  buildings,  see  note  to  Griffln  v.  United 
Blectric  Light  Co.  (Mass.)  82  L.  R.  A.  400;  Mc- 
Laughlin y.  LouisTille  Electrlc-Llght  Co.  (Ky.) 
34  L.  R.  A.  812. 

For  insulation  of  wires,  see,  in  addition  to 
the  ahove  cases,  Clements  ▼.  Louisiana  Electric 
Light  Co.  (La.)  16  L.  R.  A.  48 ;  Perham  y.  Port- 
land General  Blectric  Co.  (Or.)  40  L.  R.  A  799. 
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L.  Rep.  1293,  49  S.  W.  184;  Reagan  y.  Bos- 
ton Electric  Light  Co.  167  Mass.  406,  45  N. 
E.  743;  Western  V.  Teleg.  Co.  v.  State  use 
of  Nelson,  82  Md.  293,  31  L.  R.  A.  572,  33 
Atl.  763;  Winkelmann  d  B.  Drug  Co.  y.  CoU 
laday,  88  Md.  78,  40  Atl.  1078. 

The  fact  that  the  boy  was  found  in  con- 
tact with  the  wire,  taken  in  connection  with 
the  statement  of  the  plaintiff  of  how  he 
came  to  go  on  the  roof,  and  his  actions  when 
on  the  roof,  is  abundantly  sufficient  to  sat- 
isfactorily explain  all  the  occurrences  and 
facts  which  led  to  his  injury.  It  cannot 
properly  be  said  that  the  jury  are  left  to 
speculation  and  doubt  in  ascertaining  the 
causes  which  led  to  the  plaintiff's  injuries, 
and  that  there  are  no  data  on  which  they 
might  reasonably  found  a  yerdict  in  favor 
of  the  plaintiff,  upon  the  theory  of  negli- 
gence of  the  defendant  in  the  premises. 

Suburban  Elective  Co.  v.  Nugent,  58  N. 
J.  L.  658,  32  L.  R.  A.  700,  34  Atl.  1069; 
Dillon  V.  Allegheny  County  Light  Co.  179  Pa» 
482,  36  Atl.  164;  Schum  y.  Pennsylvania  R. 
Co.  107  Pa.  8,  52  Am.  Rep.  468;  Phillips  y. 
Milwaukee  d  N.  B.  Co.  77  Wis.  349,  9  L.  R. 
A.  521,  46  N.  W.  543;  AUen  y.  WiUard,  57 
Pa.  374;  Lehigh  Valley  R.  Co.  y.  HaU,  61 
Pa.  361. 

Where  a  person  in  the  business  in  which 
the  defendant  is  engaged,  in  order  to  reduce 
expenses,  unnecessarily  and  unreasonably 
exposes  persons  to  danger  of  contact  with 
such  wires,  such  conduct  is  described  as  neg- 
ligent conduct,  and  fixes  liability  upon  the 
defendant  in  all  cases  where  the  plaintiff 
does  not  by  his  own  negligence  or  want  of 
care,  disentitle  a  recovery. 

Roth  y.  Union  Depot  Co.  13  Wash.  525,  31 
L.  R.  A.  855,  43  Pac.  641,  44  Pac.  253;  Over- 
all y.  Louisville  Electric  Light  Co.,  20  Ky.  L. 
Rep.  759,  47  S.  W.  442 ;  Mitchell  v.  Charles- 
ton Light  d  P.  Co.  45  8.  C.  140,  31  L.  R.  A. 
577,  22  S.  E.  767;  Leavenworth  Coal  Co.  r. 
Ratchford,  5  Kan.  App.  150,  48  Pac.  9:67; 
Uggla  v.  West  End  Street  R.  Co.  160  Mass. 
351,  35  N.  E.  1126;  Ahem  v.  Oregon  Teleph. 
d  Teleg.  Co.  24  Or.  293,  22  L.  R.  A.  640,  35 
Pac.  549;  Texarkana  Gas  d  Electric  Light 
Co.  V.  Orr,  59  Ark.  215,  27  8.  W.  06;  Baynes 
V.  Raleigh  Gas  Co.  1 14  N.  C.  203,  26  L.  R.  A. 
810,  19  S.  £.  344;  Perham  v.  Portland  Gen- 
eral Electric  Co.  33  Or.  451,  40  L.  R.  A.  799, 
53  Pac.  14;  Denver  Consol.  Electric  Co.  y. 
Simpson,  21  Colo.  371,  31  L.  R.  A.  566,  41 
Pac.  499;  United  Electric  R.  Co.  v.  Shelton, 
89  Tenn.  423,  14  8.  W.  8(S3 ;  McKay  v.  South- 
em  Bell  Teleph.  Co.  Ill  Ala.  337,  31  L.  R. 
A.  589,  19  So.  695;  City  Electric  Street  R. 
Co.  v.  Cot^ery,  61  Ark.  381,  31  L.  R.  A.  570, 
33  8.  W.  426;  White  v.  Boston  d  A.  R.  Co. 
144  Mass.  404,  11  N.  E.  552. 

Affirmative  proof  need  not  be  offered  of  the 
negligence  of  the  defendant,  but  it  may  be  in- 
ferred from  the  facts  and  circumstances  at- 
tending the  case. 

Smith  y.  Boston  Gaslight  Co.  129  Mass. 
318. 

If  a  person  ia  injured  l^  the  negligenot  of 
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another,  he  maj  recover  for  the  natural  and 
probable  consequences  of  such  negligence, 
although  the  injury  in  the  precise  form  in 
which  it  resulted  was  not  foreseen. 

Hill  ▼.  Winsor,  118  Mass.  251;  Ray,  Neg- 
ligence of  Imposed  Duties,  p.  610,  $  81 ;  8u1h 
marine  Teleg.  Co,  v.  Dickson^  16  C.  B.  N.  S. 
769;  Dygert  ▼.  Bradley,  8  Wend.  409;  PittB- 
hwrgh  City  v.  Qrier,  22  Pa.  64,  60  Am.  Dec 
66. 

The  duty  of  insulating  eleetric-light  wires 
running  on  the  outside  of  a  building  is  owed 
to  every  person  who,  for  the  purposes  of  busi- 
ness, is  rightfully  on  the  premises. 

Oriifin  v.  United  Electrio  Light  Co.  164 
Mass.  492,  32  L.  R.  A.  400,  41  N.  E.  676;  1 
Bhearm.  &  Redf.  N^.  20;  Submarine  Teleg. 
Co.  V.  Dickson,  16  C.  B.  N.  8.  769;  Higgine 
V.  Dewey,  107  Mass.  494,  9  Am.  Rep.  63; 
Miltcaukee  d  8t,  P.  R.  Co.  v.  Kellogg,  94  U. 
8.  469^  24  L.  ed.  266. 

One  who  yiolates  a  dutv  to  others,  or  who 
commits  a  tortious  or  negligent  act,  is  liable, 
not  only  for  the  injuries  which  are  the  di- 
rect and  immediate  consequences  of  his  act, 
but  for  such  consequential  injuries  as,  ac- 
cording to  common  experience,  are  likely  to, 
and  in  fact  do,  result  from  his  act. 

McDonald  r.  Bnelling,  14  Allen,  290,  92 
Am.  Dec.  768;  Wellington  v.  Dou?ner  Kero- 
sene Oil  Co.  104  Mass.  64 ;  Derry  v.  FUtner, 
118  Mass.  131;  Smith  v.  London  d  8.  W.  R. 
Co.  L.  R.  6  C.  P.  14 ;  Beven,  Employers'  Li- 
ability for  Negligence  of  Servants,  80,  81; 
Bill  V.  Winsor,  118  Mass.  261. 

The  stretching  of  electric  wires  about  the 
roof  in  question,  by  reason  of  the  fact  that 
it  is  liaole  to  injure  persons  having  occa- 
sion lawfully  to  be  there,  is  a  nuisance. 

Wood,  Nuisances,  8  140a/  Electric  Improv. 
Co.  V.  San  Francisco,  46  Fed.  Rep.  693,  13 
L.  R.  A.  131. 

The  stretching  of  the  wires  by  the  defend- 
ant in  the  manner  pursued,  and  the  condi- 
tion of  the  insulation  on  the  wire,  were  the 
proximate  cause  of  the  plaintiff's  injury. 

Wharton,  Nes.  S  2 ;  Shearm.  A  Redf.  Neg. 
I  30;  AnnapoUs  d  E.  R.  Co.  v.  Oantt,  89 
Md.  116;  Vaughan  v.  Taff  Vale  R.  Co.  3 
Hurlst.  ft  N.  743;  Smith  v.  London  d  8.  W. 
R.  Co.  L.  R.  6  C.  P.  98 ;  Milwaukee  d  St.  P.  R. 
Co.  V.  Kellogg,  94  U.  8.  469,  24  L.  ed.  266; 
Scott  y.  Shepherd,  2  W.  Bl.  892;  Heaven  v. 
Pender,  L.  R.  11  Q.  B.  Dir.  603;  Baltimore 
City  Pass.  R.  Co.  v.  JTemp,  61  Md.  81. 

Messrs.  Jolim  P.  Foe,  Edcav  Allan  Foe* 
and  C.  Hopewell  Wamer,  far  appellee: 

The  plaintiff  failed  to  show  just  how  the 
accident  happened.  It  was  his  duty  to  neg- 
ative all  the  probabilities  of  the  defendant  s 
defense,  and  to  prove  that  the  injury  was 
due  entirely  to  the  fault  of  the  defendant. 
The  deficiency  in  his  proof  is  not  supplied  in 
this  case  by  the  doctrine  of  res  ipsa  loquitur, 
for  the  reason  that  the  peculiar  position  in 
which  the  boy  was  found  and  the  arrange- 
ment of  the  wires  do  not  explain  satisfac- 
torily how  the  accident  happened,  and  the 
jury  are  not  allowed  to  conjecture. 

Baltimore  d  P.  R.  Co.  v.  State  use  of  Ah- 
hott,  76  Md.  168,  23  Atl.  310;  Baltimore  d 
O.  R.  Co.  V.  State  use  of  Savington,  71 
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Md.  699, 18  Atl.  969 ;  Cumberland  d  P.  R.  Co. 
V.  State  use  of  Millslagle,  73  Md.  76,  20  Atl. 
786. 

Sohmiiekery  J.,  delivered  the  opinion  of 

the  court: 

The  action  in  this  case  was  brought 
against  the  appellee  for  damages  sustained 
by  the  equitable  appellant  from  coming  in 
contact  with  an  electric  light  wire  charged 
with  a  high-tension  current. 

The  evidence  introduced  by  the  plaintiff 
tended  to  prove  the  following  state  of  facts: 
The  equitable  appellant,  who,  at  the  time  of 
receiving  the  injury  complained  of,  was  a 
boy  eleven  years  old,  was  employed  by  one 
Burt,  the  proprietor  of  a  store  at  No.  314  W. 
Pratt  street,  Baltimore,  to  clean  up  the  store 
and  discharge  other  minor  duties.  There  was 
a  roof  covering  the  front  window  to  the 
store,  about  2  feet  6  inches  wide  which  ex- 
tended acroia  the  entire  front  of  the  build- 
ing just  below  the  second  story  window.  An 
open  rainspout  or  gutter  ran  along  the  front 
edge  of  this  roof  and  discharged  its  contents 
by  a  down  spout  attached  to  the  front  of  the 
building. 

The  electric-light  current  was  introduced 
to  the  store  by  two  primary  wires  extend- 
ing from  a  pole,  standing  some  76  feet  east^ 
erly  from  tne  building,  to  glass  insulators 
which  were  attached  by  iron  brackets  about 
6  inches  lonff  to  the  easternmost  end  of  the 
small  roof  of  which  we  have  spoken. 

From  the  insulators  the  wires  passed  into 
a  fuse  box  and  then  into  a  converter,  from 
which  the  current  was  carried  by  secondary 
wires  into  the  store.  The  primary  wires 
from  the  pole  to  the  converter  were  char^ 
with  a  current  of  one  thousand  volts,  which 
is  highly  dangerous,  if  not  fatal,  to  the  life 
of  anyone  coming  in  contact  with  the  naked 
wire;  but  the  secondary  wires  extending 
from  the  converter  into  the  store,  were  only 
charged  with  the  comparatively  harmless 
current  of  fifty  volts.  The  primary  wire 
from  the  pole  to  the  insulator  nearest  the 
house,  and  not  more  than  6  inches  from  it, 
was  jointed  just  beyond  the  insulator,  and 
at  the  time  of  the  accident  the  point  of  the 
jointed  wire  was  left  sticking  up  and  entirely 
uncovered.  The  same  wire  was  exposed 
naked  by  reason  of  defective  insulation  at 
two  other  places  about  2  or  8  inches  beyond 
the  insulator. 

On  June  6,  1897,  the  equitable  appellant, 
by  direction  of  his  employer,  went  up<Mi  the 
roof  which  covered  tne  store  window,  for 
the  purpose  of  cleaning  it  and  the  rainspout 
attached  to  it  He  was  seen,  by  a  passer-by, 
on  his  knees  upon  the  roof,  apparently  clean- 
ing the  gutter,  and  shortly  afterwards  he 
was  found  lying  insensible  upon  the  roof, 
with  his  head  in  contact  with  the  exposed 
joint  in  the  primary  electric-light  wire 
nearest  to  the  house.  The  flesh  of  his  head 
was  burninff  at  the  point  of  contact  with  the 
wire  when  he  was  found,  and  he  was  other- 
wise injured  by  the  electric  current  whicii 
passed  into  his  body  from  the  wire. 

No  oncT  witnessed  the  accident,  but  the  ap- 
pellant himself  testified  that  he  was  stoop- 
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ing  over  the  edge  of  the  roof  at  its  eastern 
end,  resting  on  bis  left  hand  while  endeavor- 
ing with  his  right  hand  to  remove  a  ball 
which  had  lodged  in  the  down  spout,  when 
his  left  hand  slipped  and  he  immediately  be- 
came unconscious. 

There  was  also  evidence  tending  to  show 
that  the  primary  wire,  which  was  constant- 
ly charged  with  the  deadly  current,  was  not 
covered  with  the  most  approved  and  effect- 
ive insulating  material  even  where  it  ran 
in  close  proximity  to  the  front  of  the  house. 

At  the  conclusion  of  the  plaintiff's  testi- 
mony the  court,  upon  application  of  the  de- 
fendant, took  the  case  away  from  the  jury 
on  the  ground  that  there  was  no  legally  suffi- 
cient evidence  to  entitle  the  plaintiff  to  re- 
cover. 

The  appellee  was  engaged  in  supplying 
electric  lights  to  streets  and  houses  by 
means  of  a  current  of  so  high  voltage  that 
the  business  in  which  it  was  thus  engaged 
was  in  the  highest  degree  dangerous  to  all 
persons  liable  to  come  in  conUct  with  the 
wires  which  carried  the  current.  These 
wires  were  strung  on  poles  erected  in  the 
streets  of  a  large  city,  which  were  likely  to 
be  at  all  times  occupied,  and  many  times 
crowded,  with  persons  lawfully  passing 
through  them.  The  same  dangerous  current 
was  in  the  course  of  the  business  conducted 
by  wires  strung  from  the  poles  standing 
along  the  curbstone  across  the  sidewalk  to 
the  houses  to  be  lighted  by  it. 

Outside  of  any  contractual  relation  be- 
tween the  parties  to  this  suit,  the  very 
nature  of  the  business  thus  conducted  by  the 
appellee  imposed  upon  it  a  legal  duty  toward 
every  person  who,  in  the  exercise  of  a  lawful 
occupation,  in  a  place  where  he  had  a  legal 
right  to  be,  was  liable  to  come  in  contact 
with  the  wires  charged  with  this  invisible 
but  deadly  power.  This  duty  has  been  rec- 
ognized and  enforced  by  the  courts  in  many 
oases  in  this  state  and  elsewhere. 

As  applied  to  the  management  by  the  ap- 
pellee of  its  wires  charged  with  the  high-ten- 
sion current,  the  legal  duty  would  require  it 
to  see  that  its  wires,  when  strung  where  per- 
sons were  liable  to  come  in  contact  with  them 
were  properly  placed  with  reference  to  the 
safety  of  such  persons  and  were  properly 
insulated.  Western  U.  Teleg,  Co.  v.  State 
use  of  Nelson,  82  Md.  311,  31  L.  R.  A.  572, 
33  Atl.  763 ;  Ennis  v.  Gray,  87  Hun,  356,  34 
N.  Y.  Supp.  379;  Grtflin  v.  United  Electric 
JAght  Co,  164  Mass.  492,  32  L.  R.  A.  400,  41 
N.  E.  675;  Giratidi  v.  Electric  Improv.  Co. 
107  Cal.  120,  28  L.  K  A.  596,  40  Pac.  108; 
Mackay  v.  Vevo  York  C,  R.  Co.  35  N.  Y.  76; 
Overall  v.  Louisville  Electric  Co.  20  Ky. 
L.  Rep.  769,  47  S.  W.  442;  Perham  v. 
Portland  General  Electric  Co.  33  Or.  451,  40 
Li.  R.  a.  799,  53  Pac.  14;  Reagan  v.  Boston 
Electric  Light  Co.  167  Mass.  406,  45  N.  E. 
743. 

In  the  present  case  the  wire  charged 
with  the  deadly  current  was  carried  by  the 
system  of  construction  adopted  by  the  ap- 
pellee to  within  6  inches  of  the  front  of  the 
house  to  be  lighted,  and  was  then  attached 
to  an  insulator  quite  near  the  bottom  of  the 
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easternmost  second-story  window  and  but  a 
few  inches  from  the  end  of  the  roof  on  which 
the  appellant  was  injured.  In  view  of  the 
number  of  lawful  purposes,  such  as  painting, 
repairing,  and  cleaning,  for  which  persons 
might  be  required  to  labor  upon  the  roof  in 
question  or  upon  the  front  of  the  house  or  of 
the  adjoining  house,  the  propriety  of  bring- 
ing the  high-'tension  wire  so  near  to  the 
house  may  well  be  questioned. 

The  evidence  indicated  that  the  converter 
which  reduced  the  strength  of  the  current 
and  robbed  it  of  its  fatal  character  might 
have  been  placed  upon  the  pole  and  a  low- 
tension  and  harmless  current  have  been  car- 
ried from  the  pole  to  the  house. 

If  the  witnesses  are  to  be  believed,  the 
insulation  of  the  high-tension  wire  at  the 
time  of  the  accident  was  defective  at  several 
places  within  less  than  1  foot  from  the  front 
of  the  house.  The  evidence  is  tliat  the  ex- 
posed point  on  which  the  appellant  was  in- 
jured was  not  over  7  inches  from  the  roof 
on  which  he  was  working. 

In  Nelson's  Case,  82  Md.  311,  31  L.  R.  A. 
572,  33  Atl.  763,  where  the  defective  insula- 
tion of  an  electric-supply  wire  permitted 
an  unused  telephone  wire  which  fell  across 
it  and  reached  the  pavement,  to  become  so 
heavily  charged  with  electricity  that  it 
killed  a  child  on  the  street  who  came  in  con- 
tact with  it,  we  hold  that  it  was  the  plain 
duty  of  the  company,  not  only  to  properly 
erect  their  plants,  but  to  maintain  them  in 
such  condition  as  not  to  endanger  the  pub- 
lic. We  also  held  in  that  case  that  if  the 
property  of  the  defendant  was  not  in  proper 
condition,  and  by  reason  thereof  the  plain- 
tiff was  injured,  these  facts  alone,  in  the  ab- 
sence of  other  evidence  to  show  that  the  de- 
fect originated  without  the  fault  of  the  com- 
pany, afford  a  prima  facie  presumption  of 
negligence.  The  doctrine  there  announced 
applies  with  equal  force  to  the  present  case. 

There  were  no  eyewitnesses  to  the  occur- 
rence of  the  accident,  and  the  appellee 
strongly  contended  that  the  evidence  failed 
to  show  that  either  the  condition  or  the  ar- 
rangement of  the  wires  was  the  cause  of  the 
injury  to  the  appellant,  and  relied  in  that 
connection  on  Abbott's  Case,  75  Md.  158,  23 
Atl.  31^;  8avington*s  Case,  71  Md.  599,  18 
Atl.  969,  and  MilUlagWs  Case,  IZ  Md.  76, 
20  Atl.  785.  An  examination  of  those  cases 
shows  that  there  is  a  plain  distinction  be- 
tween them  and  the  one  now  under  consid- 
eration, in  ^is,  that  no  one  of  those  cases 
presented  such  a  prima  facie  presumption  of 
negligence  against  the  defendant  as  the  pres- 
ent one  does. 

In  Ahbott*s  Case,  there  was  no  evidence 
at  all  of  negligence  on  the  part  of  the  de- 
fendant. In  each  of  the  other  cases,  the  per- 
son killed  was  a  trespasser  on  the  track  of 
the  railway  by  whose  train  he  was  struck. 
In  Millslagle^s  Case,  there  was  also  some  evi- 
dence indicating  that  the  boy  who  was  killed 
had  attempted  to  board  the  cars  while  they 
were  in  motion,  and  the  condition  of  the 
body,  when  found,  gave  color  to  that  view  of 
the  case ;  and  in  Savington's  Case,  there  was 
evidence  tending  to  show  that  the  boy  who 
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WM  killed,  Btnmbled  and  fell  against  the 
pilot  of  the  engine  while  running  between 
the  north  and  south  tracks  of  the  railroad. 
In  the  case  at  bar  the  boy  was  engaged 
in  a  lawful  occupation  at  a  place  where  he 
was  entitled  to  be  when  he  was  injured,  and 
there  was  no  evidence  showing  a  want  of  care 
on  his  part.  If  his  own  evidence  i€  to  be 
believed,  the  injury  would  not  have  occurred 


if  the  wires  of  the  appellee  had  been  property 
insulated,  or  if  the  high-tension  current  had 
not  been  brought  so  near  to  the  house. 

We  think  the  case  presented  such  a  strong 
prima  facie  evidence  of  negligence  on  the 
part  of  the  appellee  that  it  should  not  have 
been  taken  from  the  jury. 

Judgment  reversed,  and  cause  remanded. 


NEW    HAMPSHIRE    SUPREME    COURT. 


Edward  C.  TOWNE 

V. 

Horace  THOMPSON. 

1.     The  lessor  of  a  boarding  bouse  Is 
not  liable  to  the  lessee's  boarders  for 

illness  caused  by  the  nnsanltary  condition  of 
the  premises.  In  the  sbsence  of  any  misreprs' 
sentation,  concealment,  or  wrongful  failure  of 
the  lessor  to  disclose  the  defect,  and  when 
he  has  not  made  any  contract  to  keep  the 
premises  in  suitable  condition. 
S.  A  lessor's  obltvatlons  to  persoas 
restdtnjT  on  the  premises  under  con- 
tracts with  his  tenant  are  no  greater  In  re- 
spect to  the  condition  of  the  premises  than 
his  obligations  to  the  tenant. 

(July  20,  1895.) 

ON  DEMURRER  to  a  complaint  seeking  to 
hold  defendant  liable  as  owner  of  cer- 
tain premises  for  sickness  caused  to  a  sub- 
lessee of  the  tenant  by  reason  of  the  unwhole- 
some condition  of  the  premises.  Demurrer 
euatained. 

Defendant  owned  a  building  in  Concord, 
and  leased  a  tenement  therein  to  Addie 
Hardy  for  a  boarding  house.  Plaintiff  be- 
came a  boarder  therein.  He  alleged  that  by 
reason  of  defendant's  negligence  in  permit- 
ting the  premises  to  become  in  an  umiealth- 
ful  condition  by  reason  of  lack  of  ventila- 
tion and  failure  to  provide  suitable  drains, 
sewers,  and  vaults,  he  contracted  diphtheria, 
and  he  sought  to  hold  defendant  liable  for 
the  injuries  thereby  caused. 

Further  facts  appear  in  the  opinion. 

Messrs.  Leaoh  A  StoTens  and  Frank  N. 
Parsons  for  defendant  in  support  of  demur- 
rer. 

Messrs.  Williant  H.  Sa'wyer  and  Sar- 
gent St  Hollis,  for  plaintiff: 

It  is  no  defense  to  an  action  for  damages 
arising  from  a  nuisance,  that  the  owner  has 
leased  the  premises,  if  the  nuisance  was  in 
existence  when  the  premises  were  let,  or  nec- 
essarily arose  from  the  use  by  the  tenant. 

I'lumer  v.  Harper,  3  N.  H.  88,  14  Am.  Dec 
333 ;  Woodman  v.  Tufts,  9  N.  H.  88 ;  Curtice 
V.  Thompson,  19    N.    H.    471;   Eastman  v. 


Amoskeag  Mfg.  Co,  44  N.  H.  159,  82  Abl 
Dec  201;  Ahem  v.  Steele,  115  N.  Y.  210,  5 
L.  R.  A.  449,  22  N.  E.  193 ;  House  v.  Metcalf, 
27  Conn.  631 ;  Roswell  v.  Prior,  12  Mod.  639; 
Jackman  v.  Arlington  Mills,  137  Mass.  277; 
Godley  v.  Hagerty,  20  Pa.  387,  69  Am.  Dec 
731;  Taylor,  Land.  &  T.  9  175,  and  eases 
cited;  Helwig  v.  Jordan,  53  Ind.  21,  21  Am. 
Rep.  189. 

For  failing  to  disclose  concealed  or  hidden 
defects,  or  sources  of  danger  which  common 
experience  shows  to  be  dangerous,  the  land- 
lord is  liable. 

Cesor  V.  Karute,  60  N.  T.  229, 19  Am.  Rep^ 
164;  iftfior  v.  Sharon,  112  Mass.  477,  27  Am. 
Rep^  122. 

The  sole  question  in  determining  the  exist- 
ence of  the  nuisance  is  not  a  question  of  due 
care,  but  is  simply  one  of  results. 
Rglands  v.  Fletcher,  L.  R.  3  H.  L.  330. 
Where  a  landlord  ImowB  that  a  cause  ex- 
ists which  renders  the  house  unfit  for  habita* 
tion,  it  is  a  wrongful  act  on  his  part  to  rent 
it  without  notice  of  its  condition. 

Wallace  v.  Lent,  1  Daly,  481;  Crump  v. 
MorreU,  12  Phila.  249;  Reichenhoeher  v. 
Pahmeyer,  8  HI.  App.  217 ;  Cowen  v.  Sunder- 
land, 145  Mass.  363,  14  N.  E.  1 17 ;  Cutter  v. 
Hamlen,  147  Mass.  471,  1  L.  R.  A.  429,  18 
N.  E.  397;  Martin  v.  Riohards,  155  Mass. 
381,  29  N.  E.  591 ;  Bertie  v.  Flagg,  161  Mass. 
504,  37  N.  E.  572;  Scott  v.  Simons,  54  N.  H. 
426;  Godley  v.  Hagerty,  20  Pa.  387,  59  Am. 
Dec  731 ;  Durant  v.  Palmer,  29  N.  J.  L.  544; 
Coke  V.  Outkese,  80  Ey.  508,  44  Am.  Rep. 
499. 

A  landlord  whose  neglect  to  use  ordinary 
skill  in  making  repairs  on  the  demised  prem- 
ises causes  a  personal  injury  to  the  tenant 
is  liable  therefor,  although  his  undertaking 
to  make  the  repairs  was  gratuitous  and  by 
the  tenant's  solicitation. 

Oill  V.  Middleton,  105  Mass.  477,  7  Am. 
Rep.  548;  Alston  v.  Grant,  3  El.  A  Bl.  128. 

If  by  reason  of  the  faulty  construction  of 
the  drain  by  the  defendant  the  plaintiff  (the 
tenant),  without  fault  on  his  part,  was  in- 
jured, defendant  is  liable 

Alston  V.  Grant,  3  El.  A  Bl.  128. 
This  is  equally  so  when  the  party  injured 
is  a  stranger. 


Note. — As  to  liability  of  landlord  for  injuries 
to  tenant's  guest  or  servant  bj  defective  condi- 
tion of  pnemises,  see  McConnell  v.  Lemley  (La.) 
34  L.  It  A.  600,  and  note;  Stenberg  v.  Willcox 
(Tenn.)  84  L.  B.  A.  616;  Wbitmore  v.  Orono 
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Pulp  &  Paper  Co.  (Me.)  40  L.  R.  A  877 ;  Texas 
Loan  Agency  v.  Fleming  (Tex.)  44  L.  B.  A. 
279 :  and  Barman  v.  Spencer  (Ind.)  44  L.  B.  A 
816. 
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I'af/ne  v.  Rogers,  2  H.  Bl.  360;  GodUy  v. 
Hagerty,  20  Pa.  387,  69  Am.  Dec.  731 ;  Reeves 
V.  Larkin,  19  Mo.  192. 

If  he  negligently  suffered  the  drain  to  re- 
main offensive  after  notice  that  it  had  be- 
come 80,  there  would  be  a  similar  liability. 

Church  of  the  Ascension  v.  Buckhart,  3 
Hill,  193. 

The  liability  proceeds,  not  from  the  rela- 
tion of  landlord  and  tenant,  but  from  his 
tort  or  negligent  act,  which  would  make  him 
liable  to  a  stranger,  and  which  none  the  less 
makes  him  liable  to  his  tenant. 

Scott  Y.  Simons,  64  N.  H.  426;  Smith  v. 
Faxon,  156  Mass.  689,  31  N.  £.  687. 

l^allaoe,  J.,  delivered  the  opinion  of  the 
court: 

The  possession  of  leased  premises  is  in  the 
tenant.  Persons  who  occupy  by  his  permis- 
sion, as  his  subtenants,  servants,  employees, 
or  members  of  his  family,  do  not  occupy  by 
permission  of  the  landlord,  and  their  rights 
in  regard  to  injuries  received  from  defects 
in  the  premises  are  governed  by  the  same 
rules,  and  are  subject  to  the  same  limita- 
tions, as  the  tenant's.  Bowe  v.  Bunking,  136 
Mass.  380,  383,  46  Am.  Rep.  471;  Jaffe  v. 
Harteau,  56  N.  Y.  398,  15  Am.  Rep.  438; 
1  Taylor,  Land.  &  T.  S  176a.  The  plaintiff 
was  occupying  the  defendant's  premises  by 
the  permission  of  the  tenant,  and  not  by 
invitation  of  the  landlord,  and  had  the  same 
rights  against  the  landlord  as  the  tenant, — 
those  of  a  lessee  against  a  lessor.  The  les- 
see takes  an  estate  by  purchase  in  the  prem- 
ises hired.  The  rule  of  caveat  emptor  ap- 
flies  the  same  as  between  buyer  and  seller, 
t  rests  with  the  lessee  to  make  the  neces- 
sary examination  to  determine  whether  the 
premises  are  safe  and  suitable  for  the  pur- 
pose for  which  they  are  hired.  There  is  no 
warranty  implied  in  the  ordinary  contract 
of  letting  that  the  premises  are  reasonably 
safe  or  suitable  for  tne  uses  intended,  or  that 
the  landlord  will  keep  the  leased  premises 
in  repair;  and,  in  the  absence  of  any  war- 
ranty or  of  deceit  or  fraud  on  the  part  of  the 
landlord,  the  lessee  takes  the  risk  of  the  qual- 
ity of  the  premises,  and  cannot  make  the 
landlord  answerable  for  any  injuries  sus- 
tained by  him  during  his  occupancy  by  rea- 
son of  the  defective  condition  of  the  premises, 
or  even  of  their  faulty  construction.  Scott 
v.  Sirhons,  64  N.  H.  426;  Rohhins  v.  Jones, 
15  G.  B.  N.  S.  221;  Bou?e  v.  Bunking,  135 
Mass.  380,  383,  46  Am.  Rep.  471 ;  Cotoen  y. 
Sunderland,  145  Mass.  363,  14  N.  E.  117; 
McKeon  v.  Cutter,  166  Mass.  296,  31  N.  £. 
389;  Bertie  v.  Flagg,  161  Mass.  504,  37  N.  £. 
572;  1  Taylor,  Land  &  T.  9  175a;  Buswell, 
Personal  Injuries,  §  82. 

If  the  defendant,  by  concealing  a  defect 
known  to  him,  had  induced  Mrs.  Hardy  to 
become  his  tenant,  and  she  or  her  property 
had  been  injured  by  his  deceit,  without  fault 
on  her  part,  there  would  have  been  a  ques- 
tion which  the  case  does  not  present.  No 
misrepresentation,  concealment,  or  wrongful 
failure  to  disclose  a  defect  is  alleged  in  the 
declaration,  and  is  therefore  not  a  matter  to 
be  considered  on  demurrer.     A  large  part  of 

46  L.  R.  A. 


the  plaintiff's  argument  relates  to  an  assert- 
ed duty  of  a  landlord  to  disclose  hidden  de- 
fects. The  declaration  does  not  allege  such 
a  duty  or  a  breach  of  it.  The  plaintiff  does 
not  rely  upon  a  warranty  that  the  tenement 
was  fit  for  use  and  occupation  as  a  resi- 
dence, and  he  admits  that  the  defendant  had 
not  made  any  contract  to  keep  the  premises 
in  a  condition  suitable  for  that  use.  He  does 
not  contest  the  two  points  settled  in  Scott 
V.  Simons,  that  there  was  no  implied  war- 
ranty of  fitness  for  occupation,  and  no  im- 
plied contract  to  keep  the  premises  in  re- 
pair; and  he  does  not  allege  in  pleading  or 
contend  in  argument  that  there  was  any  ex- 
press contract  on  either  point.  It  is  not  al- 
leged that  the  defendant  carried  filth  to  the 
premises  after  they  were  let  to  Mrs.  Hardy^ 
The  charge  is  one  of  omission.  In  the  first 
count  it  is  alleged  that  it  was  the  defend- 
ant's duty  to  keep  the  tenement  in  a  health- 
ful and  cleanly  condition,  and  that  he  did 
not  perform  this  duty.  The  relation  between 
him  and  his  tenant  was  one  of  contract.  No 
contract  is  alleged,  binding  him  to  keep  the 
tenement  in  a  healthful  and  cleanly  condi- 
tion; and  the  plaintiff,  being  on  the  premises 
as  a  boarder  under  a  contract  with  the  ten- 
ant, had  no  greater  rights  as  against  the  de- 
fendant than  Mrs.  Hardy  had.  So  long  as  he 
violated  no  contract  and  did  not  invade  the 
premises,  he  was  no  more  liable  to  his  tenant 
or  the  boarders  residing  there  in  the  exercise 
of  contractual  rights  acquired  from  the  ten- 
ant, for  an  uninhabitable  condition  of  the 
premises,  than  he  would  have  been  for  not 
covering  the  house  if  the  roof  had  been  re- 
moved by  whirlwind  or  fire.  He  was  not 
bound  to  keep  the  house  in  a  habitable  con- 
dition, because  his  contract  with  his  tenant 
did  not  require  him  to  do  it,  and  his  obliga- 
tions to  persons  residing  there  under  con- 
tracts with  his  tenant  were  no  greater  than 
his  obligations  to  his  tenant  under  whom 
they  acquired  their  rights  of  residence.  So 
far  as  nis  alleged  omission  is  concerned, 
the  case  is  as  if  Mrs.  Hardy  had  been  grantee 
of  the  fee,  instead  of  grantee  of  a  term.  If 
he  were  responsible  for  a  nuisance  on  his 
premises  that  injured  the  occupants  of  ad- 
joining land  owned  by  A  it  would  be  because 
he  invaded  the  territory  of  A  with  noxious 
air,  as  he  would  be  liable  for  invading  it 
with  cattle  or  a  hostile  force  of  men.  When 
the  plaintiff  went  to  live  on  the  defendant's 
territory  under  a  contract  with  the  defend- 
ant's tenant,  he  accepted  the  contractual 
rights  acquired  by  the  tenant,  and  those 
rights  did  not  include  a  right  to  have  the 
premises  kept  in  a  condition  suitable  for  res- 
idence. 

What  is  said  in  Scott  y.  Simons  about  a 
landlord's  liability  for  faulty  construction 
was  evidently  intended  to  be  a  mere  repeti- 
tion of  the  doctrine  of  Alston  v.  Orant,  3 
£1.  &  Bl.  128,  and  is  based  upon  a  misunder- 
standing or  misapplication  of  that  case. 
Grant,  having  a  reservoir,  constructed  a 
sewer  which  carried  off  the  water  from  the 
reservoir  under  a  street  near  two  of  his 
houses.  Subsequently  he  let  the  houses  im 
Alston,  and  continued  to  use  the  sewer  at 
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before.  It  doei  not  appear  that  the  sewer 
was  on  the  premises  leased  to  Alston.  Wheth- 
er it  was  or  was  not  seems  not  to  be  mate- 
rial, as  Grant  retained  the  use,  control,  and 
management  of  the  sewer  for  his  purpose  of 
carrying  off  the  water  from  his  reservoir, 
which  apparently  was  not  on  the  leased 
premises,  and  evidently  was  not  leased  to 
Alston.  By  reason  of  the  unskilful  construc- 
tion of  the  sewer,  water  escaped  from  it  into 
the  cellars  of  the  houses.  The  plaintiff's  ar- 
gument put  his  claim  on  the  ground  that  he 
had  the  same  risht  of  action  that  he  would 
have  had  if  he  had  been  the  owner  of  the 
fee,  and  not  on  the  relation  of  landlord  and 
tenant.  He  did  not  claim  that  he  was  ten- 
ant of  the  sewer,  but  relied  wholly  on  the 
rights  of  adjacent  owners,  and  the  obliga- 
tion of  A.  not  to  make  an  unreasonable  use 
of  his  own  land  that  would  be  injurious  to 
the  owners  of  adjoining  lands.  The  case  was 
argued  and  decided  on  that  ground,  and  it  has 
no  bearing  on  a  case  of  landlord  and  tenant, 
like  8oott  v.  Simons,  in  which  there  is  no 
unreasonable  use  of  adjoining  land,  and  no 
use  made  of  leased  premises  by  the  landlord, 
and  in  which  the  rights  of  the  tenant  and 
those  claiming  under  him  are  necessarily  cre- 
ated by  the  contract  of  letting  and  hiring  be- 
tween the  landlord  and  the  tenant.  What 
is  said  in  Soott  v.  Simons  about  a  landlord's 
liability  for  suffering  a  drain  to  remain  de- 
fective after  notice  that  it  had  become  so 
is  a  contradiction  of  the  decision  in  the  same 
case  that  be  is  not  bound  to  keep  the  leased 
premises  in  repair,  and  is  based  on  a  mis- 
application of  Church  of  the  Ascension  v. 
Buckhart,  3  Hill,  193,  in  which  the  wall  of 
a  building  that  had  been  destroyed  by  fire 
was  blown  over  upon  a  traveler  in  the  street. 
For  the  purpose  of  that  case,  the  traveler 
had  the  rights  of  an  owner  of  adjoining  land. 
The  owner  of  the  wall  was  negligent  in  al- 
lowing the  wall  to  stand  in  a  dangerous  con- 
dition. He  was  liable  as  he  would  have  been 
if,  in  rebuilding  the  wall,  he  had  carelessly 
dropped  a  brick  or  stone  on  an  adjoining 
owner  properly  standing  or  moving  on  his 
own  soil.  He  was  liable  tor  an  unreasonable 
use  of  his  own  land,  causing  an  injury  to 
one  exercising  a  right  of  an  owner  of  adjoin- 
ing land.  This  liability  seems  to  have  been 
inadvertently  taken  in  Sooti  v.  Simons  as  a 
liability  of  a  landlord  to  keep  leased  prem- 


ises in  repair.  It  is  expressly  said  that  he 
would  be  liable  for  not  repairing  a  drain, 
although  it  is  expressly  held  in  the  same  case 
that,  when  he  is  not  bound  by  express  con- 
tract to  keep  leased  premises  in  repair,  no 
such  contract  is  implied  l^  law.  Whether 
the  grant  is  of  the  fee,  or  of  a  term  of  years 
or  days,  the  rights  of  the  grantee  and  those 
claiming  under  him  may  te  those  of  adjoin- 
ing owners,  if  the  grantor  owns  adjoining 
land ;  but  the  rights  of  the  grantee  and  those 
claiming  under  him  in  the  granted  premises 
are  derived  from  the  grant,  and  if  tne  grant 
does  not  require  the  grantor  to  change  the 
structure  of  buildings  or  drains  on  the  grant- 
ed premises,  or  repair  them,  he  is  under  no 
obligation  to  the  grantee  so  to  do.  In  Ohurek 
of  the  Ascension  v.  Buckhart,  if  the  owner 
of  the  dangerous  wall  had  leased  the  lot, 
with  the  dangerous  wall  upon  it,  to  the  trav- 
eler upon  whom  it  fell,  and  the  wall  had 
fallen  upon  the  lessee  while  at  work  on  the 
lot,  cultivating  it  as  a  garden,  the  lessor 
would  not  have  been  liable,  unless  for  de- 
ceit in  not  disclosing  a  hidden  defect,  or  on 
some  other  ground  not  presented  by  this 
case;  althougn  he  would  be  liable  for  damage 
done  an  adjoining  lot  by  the  fall  of  the  wall, 
if  his  allowing  the  wall  to  stand  in  a  danger- 
ous condition  was  an  unreasonable  use  of  his 
land,  as  the  nuisance  caused  by  a  defective 
drain  might  be  if  it  invaded  the  adjoining 
lot  with  poisonous  exhalations.  On  the  ques- 
tion of  liability,  it  might  not  be  material 
whether  the  invasion  were  of  bricks  or  of 
polluted  atmosphere.  A  tenant  would  as- 
sume the  risks  of  a  dangerous  condition  of 
the  leased  premises,  unless  there  were  deceit, 
special  rights  created  by  express  contract,  or 
some  cause  of  action  that  does  not  appear 
in  this  case.  Aside  from  the  errors  of  Soott 
V.  Simons,  the  plaintiff's  chief  contention  is 
that  a  tenant,  or  a  person  claiming  under 
him  and  having  his  rights,  also  has,  against 
the  landlord,  the  righto  of  an  adjoining  own- 
er,— a  doctrine  that  we  are  unable  to  adopt. 
Demurrer  sustained. 

Faraona,  J.,  did  not  sit.  The  others  oon- 
our. 

Rehearing  denied  in  an  opinion  by  Doe» 
Gh.  J.,  which  was  incorporated  in  the  opin- 
ion as  published  above. 
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1.  Ordinances  for  mnnnvlnar  '^prnden- 
tlal  affRtra,"  which  under  Rev.  Stat.  chap. 
3,  8  i^9>  must  be  approved  by  county  commis- 
sioners or  by  a  Judge,  do  not  include  an  ordi- 
nance which  sets  apart  one  side  of  a  street 
for  heavy  vehicles. 


2.  Tbe  authority  of  a  manlclpalltr  to 
adopt  an  ordinance  limiting  hca^y 
▼ehlclea  to  one  side  of  a  street  is  conferred 
by  Rev.  Stat.  chap.  8,  |  69,  1  9,  authorising 
ordinances  "for  the  regulation  of  all  vehicles" 
used  therein,  by  establishing  the  rates  of  fare, 
routes,  and  places  of  standlnip,  and.  in  any 
other  respect. 

3.  An  ordinance  restricting  bea'vllr 
loaded  velilclea  to  a  apedfled  portion 
of  a  street  is  not  reasonable,  unless  that 
portion  is  reasonably  suited  for  the  purpose. 


NOTB. — As  to  regwlation  of  speed  of  vehicles  I  R.  A.  805,  and  note;  also  Kansas  City  v.  Uc 
on  street,  see  State  v.  Sheppard  (Minn.)  86  L.  I  Donald  (Kan.)  46  L.  R.  A.  429. 
46L.  R.  A. 
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and  cannot   be  enforced   when   that  part   of 
the  atreet  Is  abaolntely  impassable. 

( Jnne  8.  1800.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Knox 
Countj  made  during  the  hearing  of  an  ap- 
peal from  a  decree  of  a  trial  justice  convict- 
ing defendant  of  violating  an  ordinance  of 
the  town  of  Rockport.    Sustained. 

The  town  of  Rockport  had  passed  an  ordi- 
nance requiring  loaded  teams  to  use  only  a 
designated  portion  of  Union  street.  Defend- 
ant was  a  teamster  engaged  in  hauling 
freight  between  Camden  and  Rockland.  On 
the  day  on  which  the  offense  was  committed, 
he  had  an  anchor  weighing  7,000  pounds, 
upon  a  jigger  or  vehicle  having  the  body 
slung  low  to  facilitate  loading.  When  he 
reached  the  portion  of  Union  street  to  which 
the  ordinance  applied,  he  found  that  the 
hauling  of  heavy  loads  over  it  had  cut  it  in- 
to ruti.  Ascertaining  that  there  was  not 
sufficient  room  above  the  bottom  of  the  ruts 
to  permit  his  jigger  to  pass  with  its  load 
without  the  wagon  body  dragging  on  the  sur- 
face and  becoming  stalled,  he  turned  out  of 
that  portion  of  the  road  onto  the  better  por- 
tion. 

Evidence  of  these  facts,  and  of  the  condi- 
tion of  the  road,  was  excluded  by  the  presid- 
ing justice,  and  defendant  took  exceptions. 

Further  facts  appear  in  the  opinion. 

Mr,  M.  T.  Crawford,  for  defeifdant: 

Public  highways  belong,  from  end  to  end, 
and  from  side  to  side,  to  the  public.  Their 
use  is  for  the  public  at  large,  and  not  mere- 
ly for  the  municipality  within  whose  limits 
tiiey  may  happen  to  be,  notwithstanding  the 
legislature  may  have  given  the  supervision 
and  control  of  them  to  the  local  authorities. 
The  public  are  entitled,  not  only  to  a  free 
passage  along  the  highway,  but  to  a  free 
passage  along  any  portion  of  it  not  in  the 
actual  use  of  some  other  traveler. 

24  Am.  &  Eng.  Enc.  Law,  pp.  33,  34,  and 
references. 

It  is  the  policy  of  the  law  to  require  of 
municipal  corporations  a  strict  observance 
of  their  powers.  Any  doubt  or  ambiguity 
arising  out  of  the  terms  used  by  the  legis- 
lature in  making  a  grant  of  power  must  be 
resolved  in  favor  of  the  public;  and  a  power 
cannot  be  exercised  where  it  is  not  clearly 
comprehended  within  the  words  of  the  ac^ 
or  derived  therefrom  by  necessary  implica- 
tion. 

16  Am.  A,  Eng.  Enc.  Law,  p.  1041,  and 
notes. 

This  by-law  is  invalid  because  it  is  incon- 
sistent with  law.  A  public  street  or  high- 
way once  set  apart  or  dedicated  to  the  use 
of  the  public,  having  legally  become  a  pub- 
lic road,  must  be  kept  passable  for  travelers 
with  "horses,  carriages,  and  teams"  through- 
out its  entire  width  and  length;  not  neces- 
sarily its  entire  width  from  fence  tu  fence, 
but  the  entire  width  which  has  been  adopted 
and  used  as  the  "traveled  way." 

24  Am.  A,  Eng.  Enc.  Law,  pp.  33,  34 ;  Char- 
lotte V.  Pembroke  Iron  Works,  82  Me.  393, 
46  L.  R.  A. 


8  L.  R.  A.  828,  19  Atl.  902;  Rogers  v.  New- 
port,  62  Me.  105. 

By-laws  which  tend  to  regulate  and  guide 
traffic,  to  free  streets  and  public  places  from 
obstructions,  to  care  for  the  general  public 
health  and  safety,  to  oil  the  bearings  and 
prevent  jars  and  friction  in  the  madiinery 
of  public  business, — are  consistent,  reason- 
able, and  valid. 

Com,  V.  Worcester,  3  Pick.  462;  Com.  v. 
Stodder,  2  Cush.  562,  48  Am.  Dec.  679; 
Brooklyn  v.  Breslin,  57  N.  Y.  691 ;  Com,  v. 
Robertson,  5  Cush.  438;  Com,  v.  Matthetos, 
122  Mass.  60. 

This  by-law  of  the  town  of  Rockport  la  not 
a  regulation;  it  is  an  absolute  prohibition. 

Mr.  Washington  B.  Preaoott  for  the 
State. 

Wlawelly  J.^  delivered  the  opinion  of  the 
court: 

Complaint  for  the  alleged  violation  of  the 
following  ordinance  or  by-law  of  the  town 
of  Rockport:  "All  of  that  portion  of  Union 
street  in  Rockport  situated  northerly  and 
westerly  and  within  fifteen  (15)  feet  of  the 
northerly  and  westerly  rail  of  the  Electric 
R.  R.  track,  is  hereby  set  apart  and  desig- 
nated as  the  portion  of  said  street  over  and 
upon  which  limestone  may  be  transported  on 
wheels,  also  all  other  material  on  wheels, 
where  the  load,  exclusive  of  cart,  wagon,  or 
vehicle,  exceeds  2,500  pounds  in  weight;  and 
all  persons  are  prohibited  from  using  any 
other  portion  of  said  street  for  the  purposes 
aforesaid;  and  any  person  engaged  in  trans- 
porting limestone  on  wheels,  or  other  mate-  * 
rial  of  the  weight  aforesaid,  on  wheels,  using 
any  other  portion  of  said  street  for  such  pur- 
pose, shall  be  fined  not  less  than  two  nor 
more  than  five  dollars  for  each  offense,  to  be 
recovered,  by  complaint,  to  the  use  of  the 
town  of  Rockport." 

The  respondent  attacks  the  validity  of  this 
by-law  upon  three  grounds,  namely:  Be- 
cause it  had  never  been  approved  by  the 
county  commissioners  of  Knox  county  or  by 
a  justice  of  the  supreme  judicial  court;  be- 
cause it  is  inconsistent  with  the  laws  of  the 
state;  and  because  it  is  unreasonable.  Must 
such  an  ordinance  be  approved  by  the  county 
commissioners  or  by  a  justice  of  this  court? 
We  think  not. 

The  l^islature  of  this  state  has,  by  vari- 
ous enactments  at  different  times,  given  to 
municipalities  the  power  to  adopt  by-laws 
in  regard  to  a  large  number  of  matters,  all 
of  which  different  enactments  have  been  con- 
densed into  9  59,  chap.  3,  of  the  present  Re- 
vised Statutes.  As  that  section  now  reads, 
municipalities  are  authorized  to  adopt  such 
ordinances  for  the  purposes  named  in  twelve 
separate  paragraphs.  By  paragraph  1,  "for 
managing  their  prudential  affairs,"  such  by- 
laws must  be  approved  by  the  county  com- 
missioners or  by  a  judge  of  this  court;  but 
in  regard  to  by-laws  in  relation  to  the  pur- 
poses enumerated  in  the  other  eleven  para- 
graphs of  the  section,  no  such  approval  is 
made  necessary. 

The  words  "prudential  affairs"  are  cer- 
tainly  very    indefinite    and   unsatisfactory. 
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and  it  might  be  a  very  difficult  matter  in 
many  cases  to  determine  just  what  is  or  is 
not  included  within  the  meaning  of  the  ex- 

Sression.  This  term  was  taken  from  the 
[assachusetts  statute,  where  the  same  dlffi- 
culty  has  been  appreciated.  In  the  case  of 
Spaulding  v.  Lowell,  23  Pick.  71,  Chief  Jus- 
tice Shaw  said:  "The  ambiguity  lies  in  the 
indefinite  term,  'prudential  affairs/  and  the 
difficulty  arises  in  each  case  in  settling  what 
ooncerns  fall  within  it."  But,  however  in- 
definite the  term  may  be,  that  it  was  not  in- 
tended to  cover  the  matters  enumerated  in 
the  other  paragraphs  of  the  section  is  shown, 
we  think,  both  by  the  language  of  the  orig- 
inal enactments  and  the  text  and  arrange- 
ment of  paragraphs  in  the  section  of  the  Re- 
vision, by  which  towns  are  empowered  to 
make  by-laws  in  regard  to  police  regulations, 
respecting  infectious  diseases,  for  setting  off 
portions  of  streets  for  sidewalks,  in  r^ard 
to  the  erection  of  wooden  buildings,  and  as 
to  various  other  matters. 

The  authority  of  a  municipality  to  adopt 
such  an  ordinance  as  the  one  here  under  con- 
sideration is  given,  we  think,  by  paragraph 
>):  "For  the  regulation  of  all  vehicles  used 
therein,  by  establishing  the  rates  of  fare, 
routes,  and  places  of  standing,  and  in  any 
other  respect." 

So,  therefore,  it  only  remains  to  inquire 
whether  this  by-law  is  inconsistent  with 
law  or  is  unreasonable.  We  are  unaware 
of  any  law  of  the  state  which  it  contravenes. 
All  public  ways  and  streets  are  for  the  ac- 
commodation primarily  of  travelers  of  all 
classes  and  kinds,  but  the  traveler  is  not 
in  all  or  in  many  cases  entitled  to  the 
whole  width  of  the  street  for  his  accom- 
modation. He  is  entitled  to  a  reasonably 
safe,  convenient,  and  practicable  oppor- 
tunity for  travel  and  passa^.  A  portion 
ot  a  way  as  located,  not  being  neeaed  for 
travel,  may  be  left  outside  of  the  wrought 
road,  another  portion  may  be  set  off  for  side- 
walks, and  the  use  of  the  remaining  width 
of  the  way  so  regulated  that  heavily  loaded 
teams  and  other  vehicles  shall  use  exclusive- 
ly different  portions  thereof,  and  still  no  one 
would  be  deprived  of  his  rights,  but  upon  the 
other  hand,  all  might  be  very  much  benefited 
in  the  exercise  of  them. 

Highways  and  streets  are,  of  course,  for 
the  public  use.  They  are  not  alone  for  the 
people  of  the  municipality  in  which  they 
are  located,  and  such  ways  cannot  be  consid- 
ered in  any  sense  the  easement  or  property 
of  the  town ;  but  the  municipality  in  which  a 
public  way  is  located  has  been  vested  by  the 
legislature  with  the  supervision  and  control 
of  such  ways  for  public  use,  and  is  charged 
with  the  responsibility  of  keeping  them  in  re- 
pair and  reasonably  suitable  and  sufficient 
for  use  by  the  public  for  purposes  of  travel. 
The  power  to  properly  regulate  the  use  of 
ways  so  as  to  preserve  for  all  the  rights  of 
all  is  not  inconsistent  with  any  provision  of 
law. 
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Such  a  by-law  does  not  deprive  a  person 
of  any  right;  it  simply  regulates  the  exer- 
cise of  it,  and  it  can  be  readily  seen  that  such 
a  regulation  may  afford  to  all  travelers  mudi 
better  opportunities  for  travel  than  they 
could  otherwise  enjoy. 

In  Com.  y.  Stodder,  2  Cush.  662,  48  Am. 
Dec.  679,  the  court  said :  "We  cannot  doubt 
that  a  by-law,  reasonably  regulating  the  um 
of  the  public  streets  of  the  city  as  to  car- 
riages of  an  unusually  large  size,  or  as  to 
those  which  from  the  mode  of  using  them 
would  greatly  incommode,  if  not  endanger, 
those  having  occasion  to  use  such  ]»ublic 
streets,  would  be  valid  and  legal,  and  that 
such  regulations  might  prescribe  certain 
streets  as  the  route  of  travel  for  such  vehi- 
cles, and  provide  for  their  exclusion  from 
certain  other  streets." 

Was  this  by-law  reasonable?  By  its 
terms  all  persons  passing  over  the  street 
named,  with  any  vehicle  on  which  there  were 
loads  exceeding  2,500  pounds  in  weight,  are 
restricted  to  the  use  of  15  feet  of  the  width 
of  the  street  next  to  the  electric  railroad 
track.  That  this  would  be  a  reasonable,  and 
in  many  cases  a  most  salutary,  regulation, 
we  have  no  doubt.  But  such  a  by-law  might 
be  unreasonable,  if  that  portion  of  the  way 
to  which  such  vehicles  were  restricted  was 
allowed  to  become  in  such  a  condition  as  to 
be  impassable ;  that  is,  if  the  only  portion  of 
the  way  which  the  by-law  allowed  to  be  used 
for  heavily  loaded  vehicles  could  not  be  at 
all  used,*because  it  had  been  allowed  to  be- 
come in  such  a  condition  of  want  of  repair 
as  to  be  impassable,  then  that  portion  of  the 
public  who  had  occasion  to  use  the  way  for 
this  purpose  would  be  absolutely  deprived 
of  their  right  to  use  the  way  for  the  purpose 
of  travel. 

For  such  a  by-law,  then,  to  be  reasonable 
and  valid,  with  reference  to  such  a  way  and 
in  such  a  locality  as  in  this  case,  that  por- 
tion of  the  street  which  may  be  used  by 
heavily  loaded  vehicles  must  be  reasonably 
suitable  for  the  purpose,  and  the  by-law  will 
be  valid  or  invalid,  depending  upon  whether 
that  portion  of  the  way  to  which  such  ve- 
hicles are  restricted  is  or  is  not  reasonably 
sutable  for  the  purpose. 

Here  the  defendant  offered  evidence  tend- 
ing to  prove  that  the  16  feet  in  width  of 
street  next  to  the  railroad  track  was  abso- 
lutely impassable.  The  evidence  was  ex- 
cluded. We  think  it  should  have  been  ad- 
mitted, beoause,  if  true,  the  by-law  became 
unreasonable. 

It  is  true  that  the  question  of  the  reason- 
ableness of  a  by-law  is  for  the  determina- 
tion of  the  court,  and  this  conclusion  does 
not  take  away  from  the  court  the  determi- 
nation of  the  question.  Certain  facts  will 
have  to  be  passed  upon  by  the  jury,  but  the 
standard  upon  the  question  of  the  reason- 
ableness or  otherwise  of  the  by-law  is  estab- 
lished by  the  court. 

Exceptions  sustained. 
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TOUNG  MEN'S  CHRISTIAN  ASSOCIA- 
TION GYMNASIUM,  COMPANY  et  al, 
Appts,, 

V, 

ROCKFORD  NATIONAL  BANK  of  Rock- 
ford,  Illinois. 

(179  III.  509.) 

Xhe  fact  thRt  negotiable  paper  !■  over- 
due fvben  tranaferred  In  the  naiial 
coiirae  of  bnalnesK  by  an  indorsee  having 
all  the  Indicia  of  an  absolote  title,  but  who 
holds  it  in  fact  only  as  collateral  security, 
does  not  subject  the  title  of  the  transferee, 
who  takes  It  after  maturity,  to  the  latent 
equities  existing  In  faTor  of  third  parties 
against  the  person  holding  the  paper  as  col- 
lateral. 

(April  18.  1899.) 


APPEAL  by  plaintiffs  from  a  judgment  of 
the  Appellate  Court,  Second  District,  re- 
yersins  a  judgment  of  the  Circuit  Court  for 
Winnebago  County  in  favor  of  plaintiffs  in 
a  suit  to  enjoin  defendant  from  collecting 
certain  promissory  notes  alleged  to  belong 
to  plaintiffs  and  to  have  been  transferred 
to  defendant  in  breach  of  a  trust,  and  to 
compel  defendant  to  pay  over  money  which 
it  had  collected  on  another  note.     Affirmed^ 

The  facts  are  stated  in  the  opinion. 

Messrs,  A.  D.  Early,  l^illiam  Iiathropt 
and  Fisher  A  North,  for  appellants: 

The  pledgee  or  holder  of  commercial  paper 
as  collateral  security  cannot  sell  or  pledge 
the  same  in  the  absence  of  express  author- 
ity so  to  do. 

Joliet  Iron  d  S.  Co.  v.  Scioto  Fire  Brick 


'Note. — Bights   of   holder  of   negotiable  paper     XIII.  Effect  of  action  brought. 


transferred  after  maturity, 

I.  Effect  of  transfer  after  maturity  on  nego- 
tiability, 
II.  Rights  acquired  under  transfer. 

a.  llie  general  doctrine, 

b.  Different  statements  of  the  rule. 
c    The  correct  rule. 

JII.  Defenses  which  maker  may  make. 

a.  General  rules  as  to  right  to  defend. 

b.  Want  or  failure  of  consideration. 

c.  Illegal  consideration. 

d.  Usury, 

e.  Fraud  in  inception, 

t.  Violation  of  contemporaneous  agree- 
ment. 

g.  Thai  it  teas  partnership  paper, 

b.  That  it  icas  accommodation ^p<tper. 

i.  Thai  it  icas  intended  for  {bilateral 
security. 

j.   That  it  had  been  lost  or  stolen. 

k.  That  transfer  was  una^thorieed. 

I.  That  debt  had  been  attached  or  gar- 
nished, 

m.  Payment. 

1.  As  a  defense  generally, 

2.  Payment    by    person    only   sec- 

ondarily liable. 
8.  Effect  of  reissue  after  payment. 
a.  Right  of  the  transferee  to  sue. 
IT.  Equities  of  interfnediate  holders. 
Y.  Ewoeption  as  to  paper  taken  from  bona 

fide  holder. 
TL  B9oeption  as  to  collateral  matters. 

a.  The  general  rule, 

b.  What    matters    are    collateral — in- 

stances. 
"WIL  Bwoeptions  as   to  set-offs   and  counter- 
claims. 

a.  The  general  rule. 

b.  Under  statutes  as  to  set-off  of  mu- 

tual claims. 
c   Under  special  statutes. 
•  d.  Equitable  set-offs. 
e.  Interposition  of  set-off  against  set- 
off, 
t.    Effect  of  agreement  for  set-off. 
^III.  Ewoeption  as  to  instruments  drawn  pay- 
able without  defalcation  or  discount. 
IX.  Effect  of  dishonor  as  to  interest,  instal- 
ments, or  part  of  a  series, 
X  Effect  of  transfer  and  indorsement   at 
different  times. 
Effect  of  extension  of  time. 
Effect  of  renewed  of  note. 


XI. 
XII. 
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XIV.  nights  of  holder  against  indorser. 

a.  Oenerai  rules  as  to  effect  of  transfer, 

b.  Demand    and    notice    to   charge   in- 

dorser. 
XV.  Special  rules  based  on  character  of  the 
instrument. 

a.  On  demand  notes. 

b.  Checks. 

c.  Certificates  of  deposit. 

d.  Negotiable  bonds. 

XVI.  Actions   against   transferees   to    enforce 

equities. 
XVII.  Proof  with  reference  to  equities. 

I.  Effect  of  transfer  after  maturity  on  negotia- 
bility. 

A  negotiable  Instrument  Is  negotiable  after, 
as  well  as  before,  It  falls  due.  Scott  v.  First 
Nat.  Bank,  71  Ind.  445 ;  Jones  v.  Middleton,  29 
Iowa,  188 :  McKewer  v.  Kirtland,  33  Iowa,  348 ; 
Annan  v.  Hooclc,  4  Gill,  325,  45  Am.  Dec.  133 ; 
Dixon  V.  ClayvUle,  44  Md.  578 ;  Long  v.  Craw- 
ford, 18  Md.  220 ;  Eversole  v.  Maull,  50  Md.  95 ; 
Colt  v.  Barnard,  18  Pick.  260,  29  Am.  Dec.  584 ; 
Ainsworth  v.  Ainsworth,  24  Miss.  145 ;  Cumber- 
land Bank  v.  Hann,  18  N.  J.  L.  222 ;  Leavltt  v. 
I'utnam,  1  Sandf.  203 ;  Bassenhorst  v.  Wllby,  45 
Ohio  St.  333,  13  N.  B.  75 ;  Adair  v.  Lenox,  15 
Or.  489,  16  Pac.  182;  Rosson  v.  Carroll,  00 
Tenn.  90,  12  L.  R.  A.  727,  16  S.  W.  66 ;  Union 
Bank  v.  Bzell,  10  Humph.  886 ;  First  Nat  Bank 
V.  Texas,  20  Wail.  72,  22  L.  ed.  295 ;  Thompson 
V.  Perrine,  106  U.  S.  593,  27  L.  ed.  800,  1  Sup. 
Ct.  Rep.  564,  568. 

As  each  indorsement  is  In  the  nature  of  a 
new  draft  by  which  the  holder  orders  the  maker 
to  pay  the  contents  to  the  Indorsee.  Colt  v. 
Barnard,  18  Pick.  260,  29  Am.  Dec.  584. 

The  mere  fact  that  a  note  Is  over  doe  does  not 
destroy  its  negotiabilliy.  '  Baxter  v.  Little,  6 
Met.  7 ;  McSherry  v.  Brooks,  46  Md.  108 ;  Morg- 
ner  v.  Bigelow,  8  Mo.  App.  592,  Appx. ;  Leavltt 
V.  Putnam,  3  N.  Y.  494,  53  Am.  Dec.  322 ;  Will- 
lame  V.  Matthews,  8  Cow.  252 ;  Stewart  v.  Tls- 
z&rd,  3  Phila.  362 ;  Broun  v.  Hull,  33  Gratt.  23  ; 
Ritchie  V.  Moore,  5  Munf.  888;  Taylor  v. 
Mather,  3  T.  R.  83,  noite. 

If  originally  negotiable  it  may  still  pass  from 
hand  to  hand  until  paid.  Leavltt  v.  Putnam,  3 
N.  Y.  494.  53  Am.  Dec.  322. 

Aside  from  equities,  an  assignment  after  due 
is  of  the  same  force  and  effect  as  though  made 
before  the  note  fell  due.  Phillips  v.  Runnela, 
Morris  (Iowa)  391. 
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Co,  82  111.  548,  25  Am.  Rep.  341;  Union 
Trust  Co,  y.  Rigdon,  03  111.  458 ;  Zimpleman 
y.  Veeder,  98  III.  613 ;  Levy  v.  Chicago  Nat. 
Bank,  158  III.  88,  30  L.  R.  A.  330,  42  N.  E. 
129;  Jones,  Pledges,  9  651;  Colebrooke,  Ck)l- 
lateral  Securities,  2d  ecL  9  117;  Lord  y.  Fa- 
iH>Hte,  29  111.  149. 

The  sale  or  attempted  sale  and  deliyery 
after  maturity,  of  the  six  collateral  notes, 
to  said  Rockford  National  Bank  by  Marcus 
S.  Parmele,  for  the  purpose  of  converting  the 
same  to  his  own  use,  was  without  power  and 
a  wrongful  and  fraudulent  act,  and  conveyed 
no  title  to  the  bank  as  against  the  pledgeor, 
or  the  owners  of  the  principal  notes. 

Towner  v.  McClelland,  110  111.  542;  Foley 
v.  Smith,  6  Wall.  492,  18  L.  ed.  931 ;  Oahom 
y.  McClelland,  43  Ohio  St.  284,  1  N.  £.  644. 

llie  SIX  collateral  notes  in  question  being 
past  due  and  dishonored  when  Marcus  S. 


Parmele  transferred  or  delivered  the  same  to> 
said  bank,  the  bank  became,  and  was, 
charged  with  notice  of  the  equitable  right»> 
of  all  the  prior  parties  to  said  notes,  and  was 
also  charged  with  notice  of  the  extoit  of  the 
rights  and  power  of  said  Parmele  to  sell  and 
transfer  said  notes  for  his  own  benefit;  and 
in  no  event  could  said  bank  have  acquired  l^ 
such  alleged  purchase  any  rights  or  equities- 
beyond  the  rights  and  equities  which  said 
Parmele  then  had  (if  any)  in  said  notes. 

Bradley  v.  Marshall,  54  111.  173;  Jay  v. 
Reed,  56  111.  130;  Towner  v.  McClelland,  110* 
111.  542;  Bradley  v.  Linn,  19  111.  App.  322; 
Foley  V.  Smith,  6  Wall.  492,  18  L.  ed.  931; 
Texas  v.  White,  7  Wall.  700,  19  L.  ed.  227 ; 
Vermilye  v.  Adams  EcDp.  Co,  21  Wall.  138,. 
22  L.  ed.  609 ;  Robinson  v.  Lyman,  10  Conn. 
31,  25  Am.  Dec.  52;  Hinckley  y.  Merchants* 
Nat,  Bank,  131    Mass.    147;    QreenweU  v. 


And  proof  that  the  plaintiff  received  or  pur- 
chased It  after  maturit j  will  have  no  other  ef- 
fect than  to  let  in  defenses  as  against  the 
party  from  whom  he  received  It,  or,  If  such  per- 
son did  not  receive  It  until  after  it  was  due, 
against  any  previous  holder.  James  v.  Chal- 
mers, 6  N.  Y.  209. 

And  after  protest  a  bill  may  be  assigned  or 
transferred  without  indorsement  Ritchie  v. 
Moore,  5  Hunt  888. 

A  negotiable  promissory  note  continues  to  be 
negotiable  after  its  maturity  and  dishonor  in 
respect  to  all  the  parties  liable  when  it  fell  due 
and  whose  liability  has  not  been  discharged,  and 
the  holder  of  such  a  note  may,  by  negotiating  It 
after  due,  make  himself  liable  thereon  as  in- 
dorser.     Leavltt  v.  Putnam,  1  Sandf.  203. 

And  any  subseQuent  holder  may  sue  thereon, 
in  his  own  name,  either  the  maker  or  the  in- 
dorser  who  has  been  charged  with  demand  and 
notice;  and  the  original  demand  of  the  maker 
and  notice  to  the  Indorser  inure  to  the  benefit 
of  all  subsequent  holders,  the  only  difference  be- 
tween negotiable  paper  which  has  been  dishon- 
ored, and  that  which  is  not  yet  due,  being  that 
the  former  must  be  taken  subject  to  all  equi- 
ties existing  between  those  who  were  parties 
before  the  paper  became  due.  Williams  v. 
Matthews,  3  Cow.  252. 

The  indorsement  of  negotiable  notes,  though 
after  maturity  and  without  notice  to  the  maker, 
passes  the  legal  title  to  the  indorsee.  Davis  v. 
Miller.  14  Gratt.  1. 

And  possession  of  such  note  at  the  institu- 
tion of  a  suit,  thereon  against  the  indorser  is 
prima  facie  evidence  of  the  right  of  the  holder 
to  sue.  Long  v.  Crawford,  18  Md.  220;  Deu- 
ters  V.  Townaend.  5  Best  ft  8.  613,  33  L.  J.  Q. 
B.  N.  S.  301,  10  Jur.  N.  8.  1072,  10  L.  T.  N.  8. 
602,  12  Week.  Rep.  1002;  McCann  v.  Lewis,  9 
Cal.  246 ;  James  v.  Chalmers,  6  N.  Y.  209. 

And  the  possession  of  a  note  negotiable  by 
delivery  merely,  which  is  transferred  by  the 
payee,  who  indorses  a  guaranty  thereon  ex- 
pressed to  be  for  value  received,  is  prima  facie 
evidence  that  the  transferee  owned  it,  notwith- 
standing the  fact  that  it  appeared  by  the  date 
of  the  guaranty  that  he  did  not  receive  the 
note  until  after  it  l)ecame  due.  Smith  v. 
Schanck,  18  B&rb.  844. 

And  notwithstanding  the  fact  that  the  payee 
had  denied  under  oath  the  transfer  purporting 
to  have  been  made  by  her.  Huddleston  v. 
Kempner,  3  Tex.  Civ.  App.  252,  22  S.  W.  871. 

And  no  proof  of  a  transfer  in  fact  from  a  pre- 
vious holder  is  necessary.     James  v.  Chalmers, 
6  N.  y.  200. 
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And  an  agreement  between  the  holder  of  a. 
note  indorsed  in  blank  by  the  payee  and  an 
agent,  under  which  the  agent  was  to  collect  It 
and  search  for  property  ui>on  which  to  secure- 
it,  and  bring  any  necessary  suit  in  his  own 
name,  and  compensate  himself  for  his  services- 
and  expenses  out  of  the  money  collected,  passes- 
the  legal  title  thereto,  though  made  after  ma- 
turity.    French  v.  Jarvis,  29  Conn.  847. 

So,  overdue  coui>onfl  of  negotiable  municipal 
bonds  which  have  not  matured  are  negotlable- 
by  the  lawmerchant.  Thompson  v.  Perrlne, 
106  U.  S.  593,  27  L.  ed.  300,  1  Sup.  Ct.  Bep. 
564,  568;  Grand  Rapids  ft  I.  R.  Co.  v.  Sand- 
ers, 54  How.  Pr.  214. 

It  was  said,  however,  in  Fowler  v.  Brant- 
ly,  14  Pet.  318,  10  L.  ed.  473,  that  after  matar- 
ity  a  note  or  bill  cannot  be  negotiaJbie  In  the- 
due  course  of  trade,  though  It  is  still  assignable. 
But  this  was  said  in  relation  to  the  defenae» 
which  may  be  made  to  the  instrument  in  the 
hands  of  one  who  buys  after  maturity.  Its- 
negotiability  in  any  other  respect  was  not  re- 
ferred to.  Besides  the  statement  was  a  mere- 
diotum,  as  the  case  did  not  involve  any  ques- 
tion as  to  overdue  paper. 

IL  Rights  acquired  under  transfer. 

a.  The  general  doctrine. 

While  negotiable  paper  retains  its  negotiabil- 
ity after  maturity  and  dishonor,  Its  maturlty- 
and  dishonor  are  not  without  effect  upon  the- 
title  passed  by  its  negotiation. 

Thus,  one  who  takes  an  overdue  note  is  not 
an  Indorsee  in  due  course,  and  does  not  acquire 
an  absolute  title  thereto  so  that  it  would  be 
valid  in  his  hands,  notwithstanding  any  defects 
in  the  title  of  the  person  from  whom  he  ac- 
quired it.  Woodsum  V.  Cole,  69  Cal.  142,  10 
Pac.  331;  Chase  v.  Whitmore,  68  Cal.  545,  9 
Pac.  942;  Fowler  v.  Brantly,  14  Pet.  318,  10- 
L.  ed.  473 ;  M'Lure  v.  Pringle,  13  Price,  8. 

And  the  fact  that  It  was  over  due  Is  In  ordi- 
nary cases  enough  to  let  in  evidence  which,  be- 
tween the  original  parties,  might  go  to  defeat 
the  note.     Thompson  v.  Hale,  6  Pick.  259. 

And  an  instruction  in  an  action  on  a  negotia- 
ble note,  that  If  the  holder  took  It  in  due  course^ 
of  business  he  Is  entitled  to  collect  It  or  use  It 
as  an  offset  against  a  demand  of  the  maker, 
though  correct  as  a  general  rule  of  law,  is  not 
correct  where  It  appears  that  he  did  not  be- 
come the  holder  of  the  note  until  after  It  wa» 
due,  and  therefore  took  It  at  his  peril.  AIns- 
worth  V.  Ainsworth,  24  Miss.  145. 

Bills  and  notes  are  usually  current  only  dnr- 
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Haydon,  78  Ey.  332,  39  Am.  Rep.  234 ;  Chase 
V.  Whiimore,  68  Cal.  545,  9  Pac.  942;  Dan. 
Ne^.  Inst,  i  724a;  2  Randolph,  Com.  Paper, 
I  986;  Story,  Prom.  Notes,  9  178;  Oshom 
T.  McClelland,  43  Ohio  St  284,  1  N.  E.  644. 

The  $4,000  loans,  the  execution  of  the 
five  guaranteed  principal  notes  therefor  by 
the  Gymnasium  Company,  the  indorsement 
of  the  twenty  collateral  notes,  and  the  tak- 
ing of  Uie  receipt  of  Knapp  &  Parmele  there- 
for, were  acts  relating  to  the  same  matter, 
of  one  date,  and  constituted  one  entire  trans- 
action. 

Oshom  y.  McClelland,  43  Ohio  St.  284,  1 
N.  E.  644;  Walker  v.  Wilson,  79  Tex.  185, 
14  S.  W.  798,  15  8.  W.  402. 

The  pledgee  of  commercial  paper  has  no 
power  to  sell  it  for  the  purpose  of  paying 
the  principal  debt  in  the  absence  of  an  ex- 
press power,  or  order  of  court. 


I  JoUet  Iron  d  8,  Co.  v.  Scioto  Fire  Brick 
Co,  82  111.  548,  25  Am.  Rep.  341;  Union 
Trust  Co,  ▼.  Rigdon,  93  111.  458;  Levy  v. 
Chicago  Nat.  Bank,  158  111.  88,  30  L.  R.  A. 
330,  42  N.  E.  129;  Zimpleman  v.  Veeder,  98 
111.  613;  Jones,  Pledges,  651;  National  Bank 
V.  Baker,  128  111.  533,  4  L.  R.  A.  586,  21  N. 
E.  510;  Cushman  y.  Hayes,  46  HI.  145; 
Rozet  y.  McCleUan,  48  111.  345,  95  Am.  Dec. 
551;  Randolph,  Com.  Paper,  §•§  986,  988- 
1006;  Dan.  Ncg.  Inst.  99  724a,  769a,  and 
782. 

When  negotiable  instruments  after  due 
are  sold  oir  pledged  by  one  who  is  not  their 
owner  and  not  authorized  to  pledge  the 
same,  the  pledgee  acquires  no  rights  or  title 
therein,  and  is  not  protected  against  the 
claims  of  the  true  owner,  who  has  been  de- 
frauded. 

Chitty,  Bills  A  Notes,  12th  Am.  ed.  248, 


ing  the  period  before  they  become  payable,  and 
their  negotiation  after  that  period  is  out  of  the 
aaual  and  ordinary  courBe  of  dealing,  and  that 
circumstance  is  alone  sufficient  to  excite  so 
much  suspicion  that,  as  a  rule  of  law,  the  in- 
dorsee must  take  it  on  the  credit  of,  and  can 
stand  in  no  better  position  than*  the  indorser. 
London  ft  County  Bkg.  Co.  y.  6roome»  L.  B.  8 
Q.  B.  Diy.  288,  46  L.  T.  N.  8.  60. 

Although  a  negotiable  note  past  due  and  dis- 
honored passes  by  dellyery,  and  an  action  may 
be  maintained  upon  it  by  the  holder  subject  to 
the  equities  ol  the  parties  thereto,  It  cannot 
be  said  to  psss  in  the  usual  course  of  trade  and 
business,  and  the  holder  takes  It  in  the  light  of 
an  assignee  of  the  person  from  whom  he  re- 
celyed  it  rather  than  an  indorsee  according  to 
the  usage  of  trade,  and  therefore  takes  Just 
such  title  and  no  other  as  his  assignor  had  at 
the  time  of  the  transfer.  Farrington  y.  Park 
Bank,  SO  Barb.  645. 

And  he  is  charged  with  the  duty  of  ascertain- 
ing whether  or  not  it  is  a  subsisting  demand. 
Atkins  y.  Knight,  46  Ala.  539 ;  Smith  y.  Lloyd, 
T.  U.  P.  Charlt.   (Oa.)  253. 

The  general  rule  is  that  the  purchaser  of  past- 
due  non-negotiable  paper  must  Inquire  as  to 
the  title  of  his  assignor  and  as  to  the  defenses 
against  the  note  in  the  assignor's  hands.  Kast- 
ner  y.  Pibillnski,  06  Ind.  229.  And  see  Free- 
man y.  Boss,  16  Ga.  252;  Wynn  y.  Patrick,  23 
La.'  Ann.  204  ;  Fowler  y.  Brantly.  14  Pet.  818, 
10  L.  ed.  473;  Bushneli  y.  New  York  Security 
ft  T.  Co.  40  U.  S.  App.  76,  aub  notn.  Ferree  y. 
New  York  Security  ft  T.  Co.  74  Fed.  Rep.  760, 
21  C.  C.  A.  88 ;  Chester  y.  Dorr,  41  N.  Y.  270, 
infra,  II.  b. 

It  carries  with  it,  on  its  face,  notice  of  de- 
fectiye  title  sufficient  to  put  the  transferee  on 
inquiry.  Hinckley  y.  Union  P.  R.  Co.  129 
Mass.  52,  87  Am.  Rep.  297;  Baxter  ▼.  Little, 
6  Met.  7,  30  Am.  Dec.  707 ;  Bond  y.  Fitspatrick, 
4  Gray,  89 ;  Central  School  Supply  House  y. 
Donoyan,  70  Hi.  App.  208;  Davis  y.  Bradley, 
26  La.  Ann.  555. 

And  the  purchaser  takes  it  with  implied  no- 
tice of  equities  existing  against  it.  Cummings 
y.  Little,  45  Me.  183 ;  Chappell  y.  Allen,  38  Mo. 
213 ;  Harrell  y.  Broxton,  78  Ga.  129,  8  S.  B.  5. 

And  cannot  be  allowed  to  claim  the  privilege 
of  a  bona  fide  holder  without  notice  of  equities 
and  defenses.  Davis  v.  Bradley,  26  La.  Ann. 
555. 

Where  there  are  equities  against  a  negotia- 
ble note  it  Is  to  be  presumed  that  a  transferee 
thereof  had  notice  of  them,  when  he  became 
46  L.  R.  A. 


such  after  the  note  was  overdue.  .  Williams  v. 
Nicholson,  25  Ga.  560. 

The  fact  that  it  is  overdue  and  unpaid  at  the 
time  of  its  transfer  is  a  sufficient  warning  to 
whoever  receives  it  that  the  maker  may  have 
some  Just  reason  to  withhold  payment,  as  he 
has  a  right  to  any  equitable  defense  after  the 
transfer  which  he  might  have  successfully 
urged  before.  Yarborough  v.  Nettles,  7  La.  Ann. 
116. 

.  So,  the  assignee  of  a  note  and  mortgage  trans- 
ferred after  maturity  cannot  claim  the  protec- 
tion of  the  equity  rule  In  favor  of  purchasers 
for  valuable  consideration  without  notice.  Brit- 
ish American  Mortg.  Co.  v.  Smith,  45  S.  C.  83, 
22  S.  B.  747. 

And  one  who  purchases  a  note  secured  by  a 
mortgage  and  a  vendor's  lien  after  maturity  is 
chargeable  with  notice  of  the  equities  of  the 
holder  of  another  note  also  secured  by  such 
mortgage  and  vendor's  lien  where  It  does  not 
appear  that  the  purchaser's  vendor  took  It  with- 
out notice.  Columbia  Ave.  Say.  Fund,  Safe  De- 
posit Title  ft  T.  Co.  y.  Roberts  (Tex.  CUv.  App.) 
41  S.  W.  111. 

And  the  assignment  of  a  note  after  Its  matur- 
ity does  not  carry  collateral  security  with  it 
where  the  collateral  was  not  assigned  and  the 
parties  did  not  intend  to  assign  it,  and  did  not 
mention  It  because  they  both  labored  under  the 
honest,  mistaken  belief  that  the  collateral  had 
been  sold,  and  that  a  credit  on  the  back  of  the 
note  represented  the  net  proceeds  of  the  sale. 
hee  v.  Turner,  15  Mo.  App.  205. 

So,  the  rule  that  whenever  the  indorsee  takes 
a  promissory  note  under  circumstances  which 
might  reasonably  ^eate  suspicion  that  the  note 
is  not  good,  he  ttoes  it  at  his  peril,,  and  the 
maker  will  be  permitted  to  defend,  applies 
whether  the  note  was  due  or  not  due  at  the 
time  of  the  transfer.  Hunt  v.  Sandford,  6  Yer^ 
387. 

And  the  indorsement  of  a  note  by  a  payee 
after  its  maturity,  when  both  he  and  the  trans- 
feree knew  that  the  maker  had  claims  against 
the  note  and  intended  to  contest  its  payment, 
is  invalid,  and  does  not  prevent  the  maker  from 
availing  himself  of  his  claims  against  the  payee 
under  the  general  Issue  in  an  action  by  the 
transferee  on  the  note.  Stockbridge  v.  Damon, 
5  Pick.  223. 

And  the  maker  and  indorser  of  a  note  payable 
to  his  own  order  Is  entitled  to  the  same  defense 
against  a  holder  who  receives  It  after  It  Is 
overdue  that  he  would  be  entitled  to  make  If 
the  note  had  been  payable  to  a  third  person  or 
his  order.     Potter  v.  Tyler,  2  Met.  58. 
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•217;  Byles,  Bills,  274,  •169,  280,  •172; 
Wright  v.  Taylor,  8  111.  193 ;  Lord  v.  Favor- 
ite,  29  111.  149;  Towner  v.  McClelland, 
110  111.  542;  Chaae  v.  Whitmore,  68  Cal. 
545,  9  Pac.  942;  Robinson  v.  Lyman, 
10  Conn.  31,  25  Am.  Dec.  52;  Bissell  ▼. 
Gotody,  31  Conn.  47 ;  Ashurst  v.  Royal  Bank, 
37  Eng.  L.  ik  £q.  195;  OreenweU  v.  Haydon, 
78  Ky.  332,  39  Am.  Rep.  234;  Davis  v.  Brad- 
Icy,  26  La.  Ann.  655;  Bird  v.  Cockrem,  28 
I^.  Ann.  70;  Henderson  v.  Ca«e,  31  La.  Ann. 
215;  Stem  Bros.  v.  Oermanta  i^^at.  Bank,  34 
I  A.  Ann.  1119;  Spring  v.  Lovett,  11  Pick. 
417;  Hinckley  v.  C/nion  P.  /2.  Co.  129  Mass. 
52,  37  Am.  Rep.  297 ;  Hinckley  v.  Merchants* 
I^'at.  Bank,  131  Mass.  147;  Quimby  v.  Stod- 
dard, 67  N.  H.  283,  36  Atl.  1106;  Furman 
V.  Haskin,  2  Cai.  369;  Chester  v.  Dorr,  41 
N.  Y.  279;  Osbom  v.  McClelland,  43  Ohio 
St.  284,  1  N.  E.  644;  Kemohan  v.  Durham, 


48  Ohio  St.  1,  12  L.  R.  A.  41,  26  N.  E.  982; 
Walker  v.  Wt?«on,  79  Tex.  185,  14  S.  W. 
798,  15  S.  W.  402;  Arents  y.  Com,  18  Gratt. 
750;  Andrews  v.  Pond,  13  Pet  65,  10  L.  e<L 
61;  Fowler  v.  Brantly,  14  Pet.  318,  10  L. 
ed.  473;  Combs  v.  Hodge,  21  How.  397,  16 
L.  ed.  115;  Foley  y.  Smith,  6  Wall.  492,  18 
L.  ed.  931 ;  Shaw  v.  North  Pennsylvania  R. 
Co,  101  U.  S.  557,  fftib  nom.  Shaw  ▼.  Afer- 
cfcanttf*  ^at.  Bank,  25  L.  ed.  892;  R€ 
European  Bank,  L.  R.  5  Ch.  358. 

If  Parmele  had  now  the  possession  of  the 
collateral  notes,  and  was  endeavoring  to  col- 
lect them,  with  or  without  process  of  law, 
and  with  the  intention  of  misappropriating 
the  proceeds  of  the  collections,  of  which  in- 
tention the  makers  had  notice,  such  pay- 
ments would  not  be  good  as  against  the  own- 
ers of  the  notes  or  the  persons  entitled  to 
the  proceeds. 


So,  as  negotiable  paper  transferred  after 
maturity  la  subject  to  all  equities  and  defenses 
existing  between  the  original  parties,  a  surety 
on  a  negotiable  bond  or  note  may  set  up  the 
statute  of  limitation  against  a  transferee  after 
maturity  where  bis  relationship  as  surety  was 
known  to  the  payee  or  obligee.  Capell  ▼.  Long, 
84  N.  C.  17. 

And  the  right  of  an  indorsee  of  a  negotiable 
instrument  indorsed  to  bim  after  maturity  to 
hold  the  pi|rty  liable  thereon  to  ball  is  subject 
to  any  objection  which  could  have  affected  the 
right  of  the  payee  to  arrest  such  person  upon 
the  Instrument  while  it  was  in  his  hands,  where 
he  is  the  immediate  and  only  indorser.  M'Lure 
Y.  Prlngle,  13  Price,  8. 

And  the  allowance  of  a  note  as  a  demand 
against  the  estate  of  the  deceased  maker,  which 
is  minuted  upon  its  allowance  and  classification 
as  required  by  statute,  has  the  force  and  effect 
of  a  Judgment,  and  the  assignee  of  such  a  Judg- 
ment has  the  better  title  and  the  legal  right  to 
enforce  payment  as  against  one  to  whom  the 
note  was  transferred  after  maturity  and  after 
the  rendition  of  such  Judgment.  Julian  v.  Cal- 
kins. 85  Mo.  202. 

So,  one  who  takes  a  note  by  blank  Indorse- 
ment after  its  maturity  can  only  fill  up  the  in- 
dorsement In  the  usual  form.  Clawson  y.  Gus- 
tln.  5  N.  J.  L.  821. 

These  rules  would  appear  to  be  applicable  to 
paper  payable  on  demand  or  immediately,  as 
well  as  to  time  paper. 

Thus,  demand  notes  are  generally  deemed  due 
and  dishonored,  and  subject  to  all  equities,  when 
payment  Is  not  demanded  and  notice  of  nonpay- 
ment given  in  a  reasonable  time.  See  infra, 
XV.  a. 

And  under  Mass.  Stat.  1839.  chap.  121.  |  1. 
•  providing  that  in  any  action  brought  upon  a 
promissory  note  payable  on  demand  by  an  in- 
dorsee against  the  promisor  any  matter  shall 
be  deemed  a  legal  defense,  and  may  be  given  in 
evidence  accordingly,  which  would  be  a  legal 
defense  to  a  suit  thereon  brought  by  the  prom- 
isee, a  note  payable  on  demand  is  treated  as  a 
note  past  due,  and  the  maker  Is  by  force  of  the 
statute  let  into  the  same  defense  as  against  a 
transferee  as  he  would  have  against  the  payee. 
Brooks  V.  Twltchell.  6  Met.  513. 

So,  a  note  payable  at  a  specified  time  after 
date  Is  due  and  payable  immediately  upon  Its 
execution  and  delivery,  and  cannot  be  trans- 
ferred so  as  to  cut  off  any  defense  existing  in 
behalf  of  the  maker  at  that  time.  Sackett  v. 
Spencer.  29  Baab.  180. 

And  where  no  time  is  limited  in  a  bill  or  draft 
46  L.  R.  A. 


for  payment  It  Is  payable  presently  on  present- 
ment ;  and  where  it  is  not  indorsed  until  three 
years  after  Its  date  the  acceptor  is  entitled  to 
the  same  defense  as  might  haye  i>een  made 
against  the  original  payee.  Shirley  t.  Todd,  9 
Me.  83. 

And  when  a  draft  is  presented  and  not  paliU 
or  received  back  with  an  acceptance  written 
thereon  Instead,  it  is  overdue,  and  one  who  sub- 
sequently takes  It  takes  It  with  notice  of  equi- 
ties which  attach  to  an  overdue  and  dishonored 
bill.     Freeman  t.  Ross,  15  6a.  262. 

So,  a  note  for  the  purchase  price  of  real  es- 
tate, given  to  commissioners  appointed  to  sell 
the  property  of  an  Insolvent,  payable  to  the 
commissioners  on  demand,  is  due  on  the  day  of 
its  date ;  and  one  who  receives  such  a  note  after 
that  day  takes  it  subject  to  all  defenses  and  In- 
firmities to  which  it  was  open  In  the  hands  of 
the  payees:  and  a  party  sued  thereon  may  set 
up  that  it  was  executed  by  him  as  surety,  and 
that  the  payees  had  knowledge  thereof  at  the 
time  of  Its  execution.  Causey  v.  Snow,  122  N. 
C.  326,  29  S.  B.  359. 

So.  notes  given,  due  and  payable  at  the  time 
of  their  execution,  or  at  one  day  after  date,  do 
not  belong  to  that  class  of  paper  Intended  for 
negotiation  and  circulation  for  commercial  pur- 
poses in  which  all  the  presumptions  are  In 
favor  of  the  holder  In  order  to  protect  innocent 
purchasers  and  to  encourage  and  foster  their 
circulation,  but  are  given  more  aa  an  evidence 
of  an  Indebtedness  by  the  maker  to  the  payee, 
and  a  subsequent  transferee  takes  such  paper 
subject  to  the  rights  of  the  maker  to  set  up  a 
breach  of  the  contract  In  consideration  for 
which  It  was  given.  Beall  v.  Leverett,  82  Ga 
105,  79  Am.  Dec.  298. 

But  the  rule  that  the  dishonor  of  a  note  puts 
everyone  on  guard,  and  that  he  who  takes  it  In 
that  state  without  communication  with  the 
maker  takes  It  ait  his  own  risk  and  stands  In 
the  shoes  of  the  former  holder,  does  not  apply 
as  between  indorser  and  Indorsee,  where  the 
note  was  made  payable  one  day  after  date  with 
interest  from  date,  and  the  Indorsements  were 
made  after  the  note  became  due,  as  In  such  case 
it  would  be  certain  that  the  parties  Intended 
that  the  note  might  circulate  after  It  was  due. 
Parker  v.  StallingB»  61  N.  C  (PhlU.  L.)  500,  08 
Am.  Dec.  84. 

There  Is  no  distinction  In  principle  between  a 
bill  transferred  after  It  Is  dishonored  for  non- 
acceptance  and  one  transferred  after  It  Is  dis- 
honored for  nonpayment.  Andrews  t.  Pond.  IS 
Pet.  65,  10  L.  ed.  61« 
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Story,  Prom.  Notes,  §  338;  Hinckley  v. 
Union  P.  R,  Co,  129  Mass.  52,  37  Am.  Rep. 
297. 

Messrs.  B.  K.  Welsh  and  Works  A 
Hyer,  for  appellee: 

No  claim  is  made  that  the  makers  have 
any  defense  to  these  notes,  and  while  it  may 
be  true  that  a  person  takine  past-due  paper 
is  chargeable  with  notice  of  all  equities  ex- 
isting between  the  original  parties  to  the  pa- 
per, yet  he  is  not  charged  with  the  equities 
of  third  parties  in  relation  thereto. 

Olds  V,  Cummings,  31  111.  188;  Silverman 
T.  Bullock,  98  111.  19;  Humble  v.  Curtis,  160 
111.  193,  43  N.  E.  749;  Himrod  v.  Oilman, 
147  111.  293,  35  N.  E.  373 ;  Tison  ▼.  People's 
Sav.  d  L.  Asso.  57  Ala.  331 ;  Goldthwaite  v. 
National  Bank,  67  Ala.  549;  Vinton  v. 
Crowe,  4  Cal.  309;  Hay  ward  ▼.  Steams,  39 
Cal.  58;  Robinson  v.  Lyman,  10  Conn.  30, 


25  Am.  Dec.  52 ;  Stedman  v.  Jillson,  10  Conn. 
55 ;  Fairchild  v.  Brown,  1 1  Conn.  39 ;  Simp- 
son V.  Hall,  47  Conn.  417;  Crosby  v.  Tanner, 
40  Iowa,  136;  Blake  v.  Koons,  71  Iowa,  356, 
32  N.  W.  379 ;  Murray  v.  Lylbum,  2  Johns. 
Ch.  441;  Connell  v.  Bliss,  52  Me.  478;  Ren- 
wick  V.  Williams,  2  Md.  356;  Eversole  v. 
Maull,  50  Md.  95;  Cochran  y.  Stewart,  21 
Minn.  435;  Hibernian  Bank  v.  Everman,  52 
Miss.  600;  Parker  v.  Stallings,  61  N.  C. 
(Phill.  L.)  590,  98  Am.  Dec.  84;  Hill  v. 
Shields,  81  N.  C.  253,  31  Am.  Rep.  499; 
Bradford  v.  Williams,  91  N.  C.  7;  Mott  v. 
Clark,  9  Pa.  399,  49  Am.  Dec.  566;  Pryor  y. 
Wood,  31  Pa.  142;  Blair  y.  Mathiott,  46  Pa. 
265;  Judson  y.  Corcoran,  17  How.  615,  15 
L.  ed.  232;  First  Nat.  Bank  y.  Tewas,  20 
Wall.  89,  22  L.  ed.  295;  2  Randolph,  Com. 
Paper,  §9  675,  676,  678;  Tiedeman,  Com. 
Paper,  9  295;   Story,  Prom.  Notes,  §  176; 


b.  Different  statements  of  the  rule. 

Some  of  the  csBes  lay  down  the  broad  rale 
that  one  who  takes  a  negotiable  instrument 
after  Its  maturity  and  dishonor  takes  it  subject 
to  all  existing  defenses,  or  to  all  equities  against 
It.  Teague  y.  Russell,  2  Stew.  (Ala.)  420;  El- 
gin y.  Hill,  27  Cal.  872 ;  Smith  y.  Lloyd,  T.  U. 
P.  Cbarlt.  (Ga.)  253;  Green  y.  Louthain,  40 
Ind.  139;  Phillips  y.  Runnels,  Morris  (Iowa) 
391,  43  Am.  Dec.  100 ;  Bates  v.  Kemp,  13  Iowa, 
223;  Coste's  Succession,  9  So.  62,  43  La.  Ann. 
144 ;  Marcal  y.  Melliet,  18  La.  Ann.  223 ;  Annan 
y.  ITouck,  4  Gill,  825,  45  Am.  Dec.  133 :  Blenn 
y.  Lyford,  70  Me.  149 ;  Renwlck  y.  Williams,  2 
Md.  3oG ;  Llvermore  y.  Blood,  40  Mo.  48 ;  Kel- 
logg y.  Schnaake,  56  Mo.  136;  Donly  y.  Brown, 
3  W.  N.  C.  275;  Diamond  y.  Harris,  33  Tex. 
634 ;  Preston  y.  Breedloye,  36  Tex.  06 :  An- 
drews y.  Pond,  13  Pet.  65,  10  L.  ed.  61 ;  Crosley 
y.  Ham,  13  East,  498,  12  Revised  Rep.  410. 

Though  be  had  no  knowledge  of  such  equities 
at  the  time.     Kellogg  y.  Schnaake,  56  Mo.  136. 

And  though  he  gave  a  full  consideration  for 
It.  Blenn  y.  Lyford,  70  Me.  149;  Smith  y. 
Lloyd,  T.  U.  P.  Charlt.  (Ga.)  253. 

Within  this  rule,  one  who  takes  a  note  long 
after  its  dishonor  takes  It,  not  only  subject  to 
all  equities  with  which  It  was  encumbered  in 
the  hands  of  the  payee,  but  also  with  notice  of 
all  such  facts  as  reasonable  Inquiries  on  his  part 
would  haye  developed.  Jenkins  y.  Bauer,  8 
111.  App.  634. 

And  also  subject  to  any  defects  in  the  title 
of  the  person  from  whom  he  received  It.  Qolm- 
by  y.  Stoddard,  67  N.  H.  283,  35  Atl.  1106. 

And  one  who  acquires  a  note  after  maturity 
through  an  agent  takes  it  subject  tx)  the  equi- 
ties then  existing  between  the  parties,  the  prin- 
cipal being  affected  with  notice  of  all  the  facts 
known  to  the  agent.  Llvermore  v.  Blood,  40 
Mo.  48. 

By  other  cases  the  rule  is  stated  to  be  that 
one  who  takes  an  overdue  negotiable  Instru- 
ment takes  it  subject  to  all  defenses  which 
might  have  t>een  set  up  against  any  prior  holder. 
Lord  v.  Favorite,  29  111.  149;  Jay  v.  Reed,  56 
III.  130;  Bradley  v.  Linn,  19  111.  App.  322; 
Leach  v.  Funk.  07  Iowa,  576,  66  N.  W.  768; 
Bates  y.  Kemp,  12  Iowa,  99;  Eaton  v.  Corson, 
59  Me.  510;  Clarke  y.  Dederlck,  31  Md.  148; 
Howard  v.  Ames,  8  Met.  308;  Farnham  v.  Fox, 
62  N.  H.  673 ;  Little  v.  Cooper,  11  N.  J.  Eq.  224  ; 
Cumberland  Bank  v.  Hann,  18  N.  J.  L.  222 ; 
Capell  v.  Ix)ng,  84  N.  C.  17 :  Walker  v.  Wilson, 
79  Tex.  185,  14  S.  W.  798,  15  S.  W.  402 ;  Foley 
y.  Smith,  6  Wall.  402,  18  L.  ed.  931. 
46  L.  R.  A. 


Within  this  rule.  It  is  dishonored  by  not  be- 
ing taken  up  at  maturity,  and  the  maxim,  Cav- 
eat emptor,  applies.  Bradley  v.  Linn,  19  111. 
App.  322. 

And  it  is  immaterial  whether  or  not  such 
equities  were  apparent  on  the  face  of  the  note. 
Lord  v.  Favorite,  29  Hi.  149 ;  Bradley  y.  Linn, 
19  111.  App.  322. 

In  such  case  the  note  is  not  governed  by  the 
lawmerchant,  and  ail  defenses  that  the  maker 
had  against  It  at  the  time  of  the  transfer  still 
exist  against  it,  and  are  available  to  him 
against  the  transferee.  Indiana  Novelty  Mfg. 
Co.  V.  McGlll,  15  Ind.  App.  1,  43  N.  B.  464. 

The  transferee  is  chargeable  with  notice, 
not  only  of  whatever  defense  the  maker  may 
have  had  against  It,  but  takes  it  subject  to  all 
equities  by  which  It  was  encumbered  in  the 
hands  of  the  party  from  whom  be  received 
It.  Huddleston  v.  Kempner,  8  Tex.  Civ.  App. 
252,  22  S.  W.  871. 

And  the  absence  of  title  in  any  of  the  par- 
ties acquiring  a  negotiable  instrument  after  its 
maturity  may  be  set  up  by  the  maker  against 
the  last  holder.  Davis  y.  Bradley,  26  La.  Ann. 
555. 

The  rule  that  one  who  takes  a  note  over  due 
and  dishonored,  takes  it  encumbered  with  all 
the  equities  between  the  prior  parties  to  it,  is 
the  law  of  Louisiana,  as  well  as  those  states 
which  had  adopted  the  common  law.  Foley  v. 
Smith,  6  Wall.  492,  18  L.  ed.  931. 

So,  a  large  number  of  the  cases  have  stated 
the  rule  to  be  that  one  taking  a  negotiable  in- 
strument after  maturity  and  dishonor  takes  it 
subject  to  all  equities  and  defenses  existing  In 
favor  of  the  maker  against  the  payee.  Glass- 
cock v.  Smith,  26  Ala.  474;  Bank  of  Mobile  v. 
Poelnltz,  61  Ala.  147 ;  Hayward  v.  Steams,  39 
Cai.  58;  Graves  v.  Mono  Lake  Hydraulic  Mln. 
Co.  81  Cal.  303,  22  Pac.  665;  McPherson  v. 
Weston,  85  Cal.  90,  24  Pac.  733;  Dunn  v. 
Ghost,  5  Colo.  184  ;  Nevlns  v.  Townsend,  6  Conn. 
5;  Robinson  v.  Lyman,  10  Conn.  30,  25  Am. 
Dec.  52  ;  Stedman  v.  Jillson,  10  Conn.  55 ;  Car- 
ter V.  Christie,  36  Ga.  813 ;  Harrell  v.  Broxton, 
78  Ga.  129,  3  S.  B.  5 ;  Crawford  y.  Beal,  Dudley 
(Ga.)  204 ;  Bryan  v.  Prlmm,  1  III.  83 ;  Walter 
V.  Kirk,  14  III.  55;  Favorite  v.  Lord.  35  111. 
142;  Lock  v.  Fulford,  52  111.  166;  Blssell  v. 
Curran.  69  111.  20 ;  McCaffrey  v.  Dustin,  43  111. 
App.  34 ;  Kurz  v.  Holbrook,  13  Iowa,  562 ; 
Schuster  v.  Marden,  34  Iowa,  181 ;  Clute  v. 
Frasler,  58  Iowa,  2G8,  12  N.  W.  827;  Connery 
V.  Kendall,  5  La.  Ann.  515 ;  Sawyer  v.  Hoovey, 
5  La.  Ann.  153 ;  Stetson  v.  Stackhouse,  18  La. 
119 ;  Davis  v.  Bradley,  26  La.  Ann.  555 ;  Can- 
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Redfeam  v.  Ferrier,  1  Dow.  P.  C.  50;  Byles, 
Bills,  15th  ed.  191;  Colebrooke,  Collateral 
Securities,  I  95. 

Title  to  notes  indorsed  in  blank  passes  by 
delivery;  and  such  an  indorsement  is  treat- 
ed as  an  indorsement  to  the  ultimate  holder 
at  the  time  when  it  is  actually  made,  no  mat- 
ter when  the  latter  receives  the  paper. 

Not  only  after  the  notes  were  delivered  to 
Parmele,  but  at  the  time  the  six  were  sold 
to  the  bank,  and  durins  all  that  time,  he 
held  the  legal  title  to  them. 

Morris  v.  Preston^  93  111.  215;  Palmer  v. 
N<i88(iu  Bank,  78  111.  380;  Central  School 
Supply  House  y.  Donovan,  70  111.  App.  208 ; 
Oiddings  v.  McCumber,  51  111.  App.  373; 
Colebrooke,  Collateral  Securities,  2d  ed.  9 
7;  Cliitty,  Bills  A  Notes,  229;  Randolph, 
Com.  Paper,  9  706;  Brigham  v.  Chumey,  1 
Mich.  349;  Kinney  v.  Kruse,  28  Wis.  183. 


Where  one  of  two  innocent  parties  must 
suffer,  the  one  whose  act  made  such  a  con- 
dition possible,  or  the  one  whose  agent  has 
caused  the  injury  by  betrayal  of  his  trust, 
must  be  held  to  endure  the  loss,  rather  than 
the  other. 

Marshall  v.  Ender,  20  111.  App.  312;  Jen- 
nings v.  Oage,  13  111.  611,  56  Am.  Dec  476; 
Young  v.  Ward,  21  111.  223;  Thompson  v. 
Toland,  48  Cal.  99;  Geddes  v.  Blackmore, 
132  Ind.  551,  32  N.  £.  567;  Moore  v.  Jlfoore, 
112  Ind.  152,  13  N.  E.  673;  Combes  v.  Chand- 
ler, 33  Ohio  St.  178;  lAsier  v.  Allen,  31  Md. 
543,  100  Am.  Dec  78;  International  Bank 
V.  German  Bank,  71  Mo.  183,  36  Am.  Rep. 
468;  Lee  v.  Twner,  89  Mo.  494;  McNeil  v. 
Tenth  Nat.  Bank,  46  N.  Y.  329,  7  Am.  Rep. 
341;  Moore  v.  Metropolitan  Nat.  Bank,  55 
N.  Y.  48,  14  Am.  Rep.  173;  Bradford  v. 
WiUiams,  91  N.  C.  7 ;  Parker  y.  Stallings,  61 


Oeld  V.  Gibson,  1  Mart.  N.  8.  143 ;  Metropolitan 
Bank  v.  Bonny,  42  La.  Ann.  439,  7  Bo.  586; 
Shirley  v.  Todd,  9  Me.  83 ;  Bumham  v.  Tucker, 

18  Me.  179 ;  Wing  v.  Dunn,  24  Me.  128 ;  Wyman 
r.  Gray,  7  Harr.  &  J.  409 ;  Bversdle  v.  MauU, 
60  Md.  95 ;  McKim  ▼.  King,  58  Md.  602.  42  Am. 
Bep.  340 ;  Gold  v.  Eddy,  1  Mass.  1 ;  Mackay  v. 
[lolland,  4  Met.  69;  Stockbrldge  v.  Damon,  5 
rick.  228;  Peabody  v.  Peters,  5  Plcft.  1;  Mc- 
Kenna  v.  Klrkwood,  50  Mich.  644,  15  N.  W. 
698;  Ainsworth  v.  Alnsworth,  24  Miss.  145; 
Stheridge  v.  Gallagher,  56  Miss.  458;  Money 
r.  nicketts,  62  Miss.  209;  Shlpp  ▼.  Stacker,  8 
Mo.  145;  Mattoon  v.  McDaniel,  84  Mo.  138; 
Loewen  v.  Foraee,  137  Mo.  29,  88  S.  W.  712; 
Kelly  y.  Staed,  136  Mo.  430,  87  S.  W.  1110; 
Kittle  ▼.  De  Lamater,  tt  Neb.  825;  Davis  v. 
Neligh,  7  Neb.  84 ;  Odlome  v.  Woodman,  89  N. 
H.  541;  Odlome  v.  Howard,  10  N.  H.  343; 
Hill  V.  Huntress,  48  N.  H.  480 ;  Hardy  v.  Wad- 
dell,  58  N.  H.  460;  Gleason  v.  Moen,  2  Duer, 
642;  Sebring  v.  Rattabun,  1  Johns.  Gas.  881; 
Lansing  v.  Gsine,  2  Johns.  800,  8  Am.  Dec.  422  ; 
O'Callaghan  v.  Sawyer,  5  Johns.  118 ;  Lansing 
V.  Lansing,  8  Johns.  454;  Ford  v.  Stuart,  19 
Johns.  843;  Follett  v.  Buyer,  4  Ohio  St.  586; 
Baker  v.  Kinsey,  41  Ohio  St.  403;  Snyder  v. 
Riley,  6  Pa.  164,  47  Am.  Dec.  452 ;  Clay  v.  Cott- 
rell,  18  Pa.  408;  Fields  v.  Stunston,  1  Coldw. 
40:  Bell  V.  Wood,  1  Bay,  249;  MNeill  v. 
M'Donald,  1  Hill,  L.  1;  Cain  t.  Spann,  1  Mc- 
Mull.  L.  258 ;  Goodson  v.  Johnson,  85  Tex.  622 ; 
Seay  v.  Fennel  1,  16  Tex.  Civ.  App.  261,  89  S. 
W.  181;  Brltton  v.  Bishop,  11  Vt.  70;  Foot 
V.  Ketchum,  16  Vt.  258,  40  Am.  Dec.  678 ;  Darl- 
ing V.  Osborne,  51  Vt.  148 ;  Moses  v.  Trice,  21 
Gratt.  556,  8  Am.  Rep.  609;  Gordon  v.  Decker, 

19  Wash.  188,  52  Pac.  856 ;  The  John  W.  Can- 
non, 24  Fed.  Rep.  892 ;  Barhorst  v.  Armstrong, 
42  Fed.  Rep.  2;  First  Nat.  Bank  v.  Texas,  20 
Wall.  72,  22  L.  ed.  205 ;  Slacom  v.  Wlshart,  8 
McLean,  517,  Fed.  Cas.  No.  12,933;  Fossltt  v. 
Bell,  4  McLean,  427,  Fed.  Cas.  No.  4.958; 
Banks  v.  Colwell  cited  In  Burrough  v.  Moss,  10 
Bam.  ft  C.  560. 

Whether  he  had  notice  of  them  or  not.  Ether- 
Idge  V.  Gallagher,  55  Miss.  458;  Gordon  v. 
Decker,  19  Wash.  188,  52  Pac.  856;  Dunn  v. 
Ghost.  5  Colo.  134. 

And  though  he  paid  a  valuable  consideration 
therefor.  Loewen  v.  Forsee,  187  Mo.  29,  88  S. 
W.  712. 

Within  this  rule,  the  rights  of  the  parties  to 
an  action  on  a  note  transferred  after  maturity 
are  to  be  determined  as  If  the  payee  In  the 
note  were  himself  suing.  Llpsmeier  v.  Vehs- 
lage.  29  Fed.  Rep.  175. 
46  L.  R.  A. 


And  an  assignee  of  a  negotiable  note  after 
maturity  Is  supposed  to  have  notice  of  any  de- 
fenses that  then  exist,  and  he  takes  It  subject  to 
all  equities  or  defenses  then  existing  which 
may  be  as  effectually  made  In  his  hands  as  If 
suit  were  brought  by  the  payee.  Stafford  v. 
Fargo,  85  111.  481. 

And  one  to  whom  notes  are  transferred  by 
the  payee  nine  months  after  they  have  arrived 
at  maturity,  and  who  does  not  proceed  on  them 
until  six  months  after  that  time,  will  be  consid- 
ered as  standing  in  the  same  situation  as  the 
payee,  although  he  took  them  without  knowledge 
of  any  equities  or  defenses  between  the  in- 
dorser  and  maker.  M'Lure  v.  Pringle,  13  Price, 
8. 

So,  an  assignee  of  a  promissory  note  and  chat- 
tel mortgage,  who  purchased  them  after  matur- 
ity, holds  them  subject  to  all  the  defenses  which 
could  have  been  made  by  the  maker  had  they 
remained  In  the  hands  of  the  original  payee  or 
holder.  Roberson  v.  Reiter,  88  Neb.  198,  56  N. 
W.  877. 

And  a  transferee  after  maturity  of  a  note  se- 
cured by  mortgage  on  a  vessel  takes  It  subject 
to  all  equities  between  the  original  parties,  and 
as  against  one  who  bought  the  vessel  after  the 
note  was  dishonored  but  before  It  was  trans- 
ferred, he  takes  only  such  rights  In  the  vessel 
as  the  payee  of  the  note  had  when  the  vessel 
was  sold.  The  John  W.  Cannon,  24  Fed.  Rep. 
892. 

And  a  note  of  a  third  party  transferred  by 
the  payee  before  maturity  to  a  bank  as  collat- 
eral security  for  a  loan  not  evidenced  by  writ- 
ing, but  for  which  the  debtor  afterwards  and 
after  maturity  of  the  collateral  note  gave  his 
note.  Is  subject.  In  the  hands  of  the  bankers,  to 
any  defense  which  existed  between  the  maker 
and  the  payee,  where  the  bankers  continue  to 
hold  the  collateral  note  without  the  consent  of 
the  maker.  City  Bank  v.  Dill,  84  Mich.  549,  47 
N.  W.  1109. 

So,  at  least  an  equal  number  of  cases  hold  the 
rule  to  be  that  the  assignee  or  transferee  of 
negotiable  paper  after  Its  maturity  and  dishonor 
takes  It  subject  to  all  the  equities  and  defenses 
which  might  have  been  set  up  against  his 
immediate  assignor  or  transferrer.  Sorrells  v. 
McHenry,  38  Ark.  127;  Folsom  v.  Bartlett,  2 
Cal.  163 ;  Wood  v.  Brush,  72  Cal.  224.  18  Pac. 
627 ;  Scott  v.  First  Nat.  Bank,  71  Ind.  445 ;  Hay- 
ward  T.  Monger,  14  Iowa,  616;  Hedge  v.  Gib- 
son, 58  Iowa,  656,  12  N.  W.  718 ;  Wood  v.  Mc- 
Kean,  64  Iowa,  16,  19  N.  W.  817;  Leach  v. 
Funk,  97  Iowa,  576,  66  N.  W.  768;  Lester  v. 
Given,  8  Bush,  857,  dictum;  Greenwell  t.  Hay- 
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li.  C.  (Phill.  L.)  690,  98  Am.  Dec.  84;  Ever- 
-aole  y.  Maull,  50  Md.  95;  Tison  v.  People's 
USav,  d  L.  A880.  57  Ala.  331. 

Between  equal  equities  the  law  must  pre- 
-vail. 

The  bank  has  drawn  to  its  equity  the  legal 
^itle  to  these  notes  through  the  fiduciary, 
.and  consequently  its  claim  must  prevail. 

Story,  £q.  Jur.  §  64c;  Bispham,  £q.  4th 

•«d.  59;  Judson  v.  Corooratif  17  How.  615,  15 

L.  ed.  232;  Moore  v.  Bolcomhe,  3  Leigh,  597, 

24  Am.  Dec.  683 ;  First  Nat.  Bank  v.  Texas, 

20  Wall.  89,  22  L.  €d.  298. 

It  is  of  no  concern  whether  or  not  Parmele 
-as  pledgee  or  trustee  had  authority  to  sell 
'the  notes  in  question. 

Home  8av.  d  State  Bank  v.  Wheeler,  74 
111.  App.  261 ;  Union  Nat.  Bank  v.  Post,  64 
111.  App.  404;  Vose  v.  Florida  R,  Co,  50  N. 
Y.  369;  Chriggs  v.  Day,  136  N.  Y.  152,  18  L. 


R.  A.  120,  32  N.  E.  612;  Edwards,  Bailm. 
9  319. 

Parmele  as  pledgee  did  have  power  to  sell 
the  securities  when  the  principal  debt  and 
the  collateral  became  due  and  remained  un- 
paid, by  giving  notice  of  his  intention  to 
sell  to  the  maker  of  the  principal  notes. 

Potter  v.  Thompson,  10  R.  I.  8;  Hawks 
y.'  Hinchcliff,  17  Barb.  492;  Donnell  v. 
Wyckoff,  49  N.  J.  L.  48,  7  Atl.  672;  Cush- 
man  v.  Hayes,  46  111.  145 ;  National  JSank  v. 
Baker,  128  111.  533,  4  L.  R.  A.  586,  21  N.  E. 
510. 

Wilkin,  J.,  delivered  the  opinion  of  the 
court: 

The   circuit   court    of  Winnebago  county 
granted  the  prayer  of  a  bill  by  the  Young 
Men's    Christian    Association    Gymnasium  * 
Company,  and  of  a  cross  bill  by  Warren  Gil- 


-don,  78  Ky.  333,  39  Am.  Rep.  234;  Turcas  y. 
Rogers.  3  Mart.  N.  S.  690 ;  Wtiitwell  v.  Cre- 
tkore,  8  La.  540,  28  Am.  Dec.  141;  Butler  v. 
MorlsoD,  18  La.  Ann.  368 ;  Kellogg  ▼.  Barton, 
12  Allen.  527;  Potter  v.  Tyler,  2  Met.  58; 
Thompson  v.  Shepherd,  12  Met.  311,  46  Am. 
Dec.  676;  Simons  v.  Morris,  53  Mich.  155,  18 
N.  W.  625 :  Slater  y.  Foster,  62  Minn.  150,  64 
"N.  W.  160 ;  Farrls  v.  Catlett,  32  Mo.  469 :  Ford 
▼.  Phillips,  83  Mo.  523;  Julian  v.  Calkins,  85 
Mo.  202 ;  Lee  v.  Turner,  15  Mo.  App.  205 ;  Hen- 
ley y.  Uolzer,  10  Mo.  App.  245 ;  Jenness  v.  Bean, 
10  N.  H.  267,  34  Am.  Dec.  152;  De  Mott  y. 
^tarkey,  8  Barb.  Ch.  403 :  Goodman  y.  Slmonds, 
:20  now.  343,  15  L.  ed.  934 :  Merrick  y.  Butler, 
'2  Laos.  103;  Elisberg  y.  Marks,  20  Misc.  617, 
46  N.  Y.  Supp.  425 ;  Lalor  ▼.  Yetter,  34  N.  Y. 
-8.  R.  63,  11  N.  Y.  Supp.  638 :  Little  y.  Dunlap. 
Busbee,  L.  40;  Mosteller  v.  Boet,  42  N.  C.  (7 
Ired.  Eq.)  39;  llurdle  y.  Hanner,  50  N.  C.  (5 
Jones,  L.)  360;  Pugb  y.  Grant,  86  N.  C.  39; 
-Orlffin  y.  Hasty,  94  N.  C.  438;  Haywood  ▼. 
M'Nalr,  19  N.  C.  (2  Dev.  &  B.  L.)  283  ;  Whart- 
on y.  Hopkins,  33  N.  C.  (11  Ired.  L.)  505:  Os- 
lM>m  y.  McClelland.  43  Ohio  St.  284.  1  N.  E. 
^644 ;  Wilson  ▼.  Mechanics*  Say.  Bank  use  of 
Park,  45  Pa.  488:  Bacon  y.  Harris,  15  R.  I. 
^00,  10  Atl.  647 ;  Napier  y.  Elam.  6  Yerg.  108 ; 
Walker  y.  Wilson,  79  Tex.  188,  14  S.  W.  798, 
15  S.  W.  402;  Bennett  y.  Carsner,  1  Tex.  App. 
•Cly.  Cas.  (White  ft  W.)  |  618,  p.  331 ;  Camp  y. 
Scott,  14  Vt.  387 ;  Bowen  v.  Thrall,  28  Vt.  382 ; 
Kam  y.  Blackford  (Va.)  20  S.  E.  149;  Davis 
■r.  Miller,  14  Gratt.  1 ;  Arents  y.  Com.  18  Gratt. 
750 ;  Smith  y.  Lawson,  18  W.  Va.  212,  41  Am. 
'Bep.  688;  Andrews  y.  Pond,  13  Pet.  65,  10  L. 
«d.  61 ;  Texas  y.  White,  7  Wall.  700 :  19  L.  ed. 
227;  Smyth  y.  Strader,  4  How.  404,  11  L.  ed. 
1031;  Deuters  y.  Townsend,  5  Best  ft  S.  613, 
88  L.  J.  Q.  B.  N.  S.  301,  10  Jur.  N.  8.  1072,  10 
L.  T.  N.  8.  002,  12  Week.  Rep.  1002;  Down  y. 
Hailing,  4  Bam.  ft  C.  330,  6  Dowl.  ft  R.  455,  2 
Car.  ft  P.  11 ;  Ashurst  y.  Royal  Bank,  87  Eng.  L. 
•ft  Eq.  195;  Lloyd  y.  Howard,  15  Q.  B.  995,  20 
L.  J.  Q.  B.  N.  8.  1,  15  Jur.  218 ;  Lee  y.  Zagury, 
8  Taunt.  114 :  Brown  y.  Dayies,  8  T.  R.  80. 

Whether  he  had  notice  of  such  equities  or 
4iot.  Green  well  v.  Hay  don,  78  Ky.  833,  39  Am. 
Rep.  234;  Karn  y.  Blackford  (Va.)  20  S.  B. 
149;  Davis  y.  Miller,  14  Gratt.  1;  Smith  y. 
Lawson,  18  W.  Va.  212,  41  Am.  Rep.  688. 

And  though  he  gave  full  consideration  there^ 
for.  Smith  y.  Lloyd,  T.  U.  P.  Charlt.  (Ga.) 
'253. 

Within  this  rule,  whoever  takes  a  bill  or  nego- 
-tlable  note  after  maturity  takes  it,  so  far  as  the 
.  title  to  and  Integrity  of  the  paper  are  concerned, 
•46  L.  R.  A. 


upon  the  credit  of  the  person  from  whom  he 
receives  it,  and  gets  whatever  right  and  title 
that  person  had,  and  no  more.  Greenwell  v. 
Haydon,  78  Ky.  332,  89  Am.  Rep.  234 ;  EdnSy  v. 
Willis,  23  Neb.  56,  36  N.  W.  300;  Snyder  y. 
Riley,  6  Pa.  164,  47  Am.  Dec  452 ;  Bell  v.  Wood, 
1  Bay,  249. 

And  one  who  purchases  a  note  after  maturity 
from  one  who  ia  obligated  to  pay  it,  like  a  mu%- 
ty  or  guarantor,  can  in  no  event  claim  any 
greater  rights  as  a  holder  of  the  paper  than  the 
person  from  whom  he  acquired  It  Bushnell  v. 
New  York  Security  ft  T.  Co.  40  U.  S.  App.  76, 
sub  nom.  Ferree  v.  New  York  Security  ft  T.  Co. 
74  Fed.  Rep.  769,  21  C.  C.  A.  88. 

While  a  negotiable  note  not  transferred  on- 
til  it  is  over  due  may  be  sued  upon  In  the  name 
of  the  indorsee,  he  acquires  no  greater  rights 
than  the  assignor  possessed,  and  the  note  must 
be  treated  as  to  defenses  precisely  like  one  not 
negotiable.  Lancaster  Nat.  Bank  v.  Taylor,  100 
Mass.  IS,  1  Am.  Rep.  71,  97  Am.  Dec.  70. 

And  a  negotiable  Instrument  payable  at  a 
certain  time  is  over  due  as  soon  as  that  tline  Is 
past,  whether  it  Is  payable  generally  or  at  a 
specified  place,  and  the  purchaser  who  takes 
it  by  Indorsement  or  by  deliyery  after  such  time 
gets  no  better  title  than  the  party  had  from 
whom  he  tnok  it.  First  Nat.  Bank  y.  Scott 
County  Comrs.  14  Minn.  77,  Gil.  59. 

The  fact  that  a  negotiable  Instrument  Is  over 
due  is'  alone  a  suspicious  circumstance  which 
makes  It  Incumbent  upon  the  party  receiving 
it  to  satisfy  himself  that  It  is  a  good  one,  and 
If  he  omits  to  do  so  he  takes  It  on  the  credit 
of  the  Indorser,  and  must  stand  in  the  situation 
of  the  person  who  was  holder  at  the  time  It  be- 
came due.  Freeman  v.  Ross,  16  Ga  252 ;  Wynn 
V.  Patrick,  23  La.  Ann.  204 ;  Fowler  v.  Brantly, 
14  Pet.  318,  10  L.  ed.  473. 

One  who  takes  such  a  note  does  so  with  ob- 
vious reason  to  believe  that  there  exists  some 
reason  why  It  was  not  paid  to  the  holder,  and 
therefore  takes  just  such  right,  and  such  only, 
to  enforce  it  as  the  previous  holder  himself  had. 
Chester  v.  Dorr,  41  N.  Y.  279 :  Bushnell  v.  New 
York  Security  ft  T.  Co.  40  U.  S.  App.  75,  sub 
nom.  Ferree  v.  New  York  Security  ft  T.  Co.  74 
Fed.  Rep.  769,  21  C.  C.  A.  83. 

And  if  that  person  could  have  recovered  only 
a  part  he  can  recover  no  more.  Greenwell  v. 
Haydon,  78  Ky.  333,  89  Am.  Rep.  234. 

And  the  transferee  of  such  a  note  may  be  de- 
feated In  an  action  thereon  by  proof  that  the 
party  transferring  it  to  him  had  no  title,  or 
that  he  had  no  right  to  transfer  It.  Smith  y. 
Lawson,  18  W.  Va.  212,  41  Am.  Bep.  688. 
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more,  against  appellee,  for  an  injunction  re- 
straining it  from  collecting  certain  promis- 
sory notes,  and  to  compel  it  to  pay  over 
money  received  on  a  certain  other  note.  The 
appellate  court  reversed  that  decree,  and  re- 
manded the  cause,  with  directions;  and  to 
reverse  that  judgment  this  appeal  is  prose- 
cuted. 

There  is  no  dispute  as  to  the  facts.  The 
gymnasium  company,  having  arranged  with 
Marcus  S.  Parmele,  of  the  firm  of  Knapp  & 
Parmele,  for  a  loan  of  $4,000,  executed  its 
five  promissory  notes,  dated  September  3, 
1891,  due  three  years  after  date,  with  in- 
terest at  7  per  cent  per  annum,  payable  semi- 
annually at  the  office  of  ELnapp  &  Parmele, — 
one  for  $2,000,  payable  to  the  order  of  War- 
ren Gilmore;  one  for  $600,  to  the  order  of 
Elizabeth  Jj.  Stires;  and  one  for  $600  and 


two  for  $400  each,  to  Knapp  ft  Parmele  or 
bearer.  The  payment  of  each  of  these  notes- 
was  guaranteed  by  William  H.  Worthington, 
E.  M.  Aikin,  Marcus  S.  Parmele,  Charles  E. 
Sheldon,  and  F.  G.  Hogland,  officers  and 
stockholders  in  the  gymnasium  company; 
and  the  notes  were  placed  in  the  hands  of 
Parmele,  with  twenty  other  promissory 
notes,  each  for  $200,  dated  August  6,  1891, 
due  Uiree  years  after  date,  wi^  7  per  cent 
interest,  payable  semiannually  to  the  order 
of  the  gymnasium  company,  six  of  which 
were  severally  signed  by  John  G.  Penfield, 
P.  R.  Walker,  C.  R.  Wise,  H.  H.  Robinson, 
Charles  E.  Sheldon,  and  Anton  Neumeister, 
stockholders  in  said  company,  the  remaining 
fourteen  being  executed  by  other  persons, 
also  stockholders.  Each  of  these  $200  notes 
was  indorsed  by  the  payee,  the  gymnasium 


So,  notes  secured  bj  mortgage,  taken  when 
over  due,  are  subject  to  equities  to  the  same  ex- 
tent as  if  not  so  secured.  Sprague  t.  Graham, 
29  Me.  160. 

And  one  who  takes  an  assignment  of  an  over- 
doe  note,  and  of  a  mortgage  given  to  secure  it, 
takes  them  subject  to  all  the  defenses,  legal  or 
equitable,  to  which,  they  were  subject  in  the 
bands  ol  the  assignor.  Miller  v.  Bingham,  29 
Vt.  82. 

So,  still  other  cases  hold  the  rule  to  be  that 
a  negotlabre  instrument  transferred  after  matur- 
ity and  dishonor  passes  to  the  transferee  sub- 
ject to  all  equities  and  defenses  arising  out  of 
the  paper  itself,  or  out  of  the  transaction  with 
reference  to  which  it  was  made,  or  out  of  any 
agreement  between  the  parties  with  relation  to 
it,  and  attaching  to  the  instrument  itself.  Rob- 
ertson V.  Breedlove,  7  Port.  (Ala.)  541;  Simpson 
V.  Hall,  47  Conn.  417:  Kilcrease  v.  White,  6 
Fla.  45 ;  Stannus  v.  Stannus,  30  Iowa,  448 ; 
Richards  v.  Dally,  84  Iowa,  427 ;  McSberry  v. 
Brooks,  46  Md.  103 ;  Knaus  v.  Glvens,  110  Mo. 
68,  19  S.  W.  535;  Ilaeussler  v.  Greene,  8  Mo. 
App.  451 ;  Grler  ▼.  Hinman,  9  Mo.  App.  213 ; 
McDonald  v.  Mackensie,  24  Or.  573,  14  Pac. 
86G ;  Hughes  v.  Large,  2  Pa.  103 ;  Peale  v.  Ad- 
dicks,  174  Pa.  549,  34  Atl.  203 ;  Long  ▼.  Rhawn, 
75  Pa.  128 ;  Young  y.  Shriner,  80  Pa.  463 ;  Mc- 
Manus  ▼.  Sweatman,  22  W.  N.  C.  54  ;  Roeson  v. 
Carroll.  90  Tenn.  90,  12  L,  R.  A.  727,  16  S.  W. 
66 ;  Walbridge  v.  Klbbee,  20  Vt.  543  ;  Armstrong 
V.  Noble,  55  Vt.  428;  Britton  v.  Bishop,  11 
Vt.  70;  Whitehead  ▼.  Walker.  10  Mees.  &  W. 
696,  12  L.  J.  Exch.  N.  S.  28,  7  Jur.  330. 

And  a  few  of  the  cases  seem  to  limit  the  equi- 
ties affecting  the  instrument  which  can  be  as- 
serted under  the  above  rule  to  such  as  it  was 
subject  to  in  the  hands  of  the  person  from  whom 
the  transferee  received  It.  Robertson  v.  Breed- 
love,  7  Port.  (Ala.)  541 ;  Wilson  v.  Mechanics' 
Sav.  Bank,  45  Pa.  488 ;  Bowen  v.  Thrall,  28  Vt. 
382. 

And  a  few  other  cases  seem  to  limit  such  equi- 
ties to  such  as  existed  against  the  instrument 
in  the  hands  of  the  payee.  Stedman  v.  Jillson, 
10  Conn.  55 :  Simpson  v.  Hall,  47  Conn.  417 ; 
Stannus  v.  Stannus.  30  Iowa,  448 :  Rosson  v. 
Carroll,  90  Tenn.  90,  12  L.  R.  A.  727,  16  S.  W. 
66 ;  Britton  v.  Bishop,  11  Vt.  70. 

An  equity  directly  attaching  to  a  bill  or  note 
Itself,  in  the  nature  of  a  claim  of  right  or  title 
to  the  Instrument,  may  be  asserted  by  a  third 
party  not  a  party  to  the  instrument,  against 
an  indorsee  after  maturity.  Kernohan  v.  Dur- 
ham. 48  Ohio  St.  6.  12  L.  R.  A.  41.  26  N.  E.  982. 

A  negotiable  note  acquired  after  maturity  Is 
taken  subject  to  all  the  objections  affecting  it 
46  L.  R.  A. 


in  the  hands  of  the  party  who  first  became 
wrongfully  possessed  of  it  or  by  whom  It  was 
tortlouBly  transferred.  Walker  v.  Wilson,  79- 
Tex.  185,  14  S.  W.  708,  15  S.  W.  402. 

c  The  correct  rule. 

It  is  to  be  observed  that  the  above  rules  have- 
been  adopted  indiscriminately,  frequently  the- 
courts  of  the  same  state  and  the  same  courts- 
having  adopted  different  rules  In  different  cases. 
This  leads  to  the  conclusion  that  such  rnlea 
were  adopted  in  each  instance  with  a  view  to 
the  facts  of  the  particular  case  in  hand,  and  not 
with  a  view  of  establishing  a  rule  applicable 
generally  to  all  similar  cases.  And  this  con- 
clusion is  strengthened  by  the  apparent  fact 
that,  owing  to  the  exception  from  the  general 
rule  of  collateral  equities,  and  equities  between 
intermediate  parties,  and  equities  subsequently 
arising,  and  matters  of  set-off  and  counterclaim, 
and  the  exception  thereto  with  reference  to  the 
rights  of  a  transferee  where  a  previous  holder 
was  a  bona  fide  holder  for  value  before  matur- 
ity, none  of  the  above  rules  would  l>e  strlctlx 
correct  as  applied  to  all  cases.  With  these  ex- 
ceptions and  modifications  in  view,  a  more  gen- 
erally correct  rule  might  be  made  up  from  the 
elements  of  the  different  rules  above  given,  to 
the  effect  that  one  who  takes  a  negotiable  In- 
strument after  its  maturity  and  dishonor  takes- 
it,  in  the  absence  ot  statutory  modification,  sub- 
ject to  all  equities  and  defenses  arising  out  of 
the  paper  itself  and  attaching  to  it,  or  out  of 
the  transaction  with  reference  to  which  the 
paper  was  made,  or  of  any  agreement  between 
the  original  parties  with  relation  to  the  instru- 
ment, where  it  would  have  been  subject  thereto 
in  the  hands  of  previous  holders,  including  the 
payee,  and  had  not  passed  through  the  hands  of 
an  innocent  holder.  I^ut  even  such  a  role  would 
be  subject  to  exception  according  to  some  of  the 
decisions  in  case  of  accommodation  paper, 
paper  made  payable  without  defalcation  or  dis- 
count, and  partnership  paper. 

III.  Defenses  which  maker  may  make. 

a.  General  rules  as  to  right  to  defend. 

In  general  terms  the  maker  of  a  note  sne<^ 
by  an  indorsee  after  maturity  may  jMrove  any- 
thing in  defense  which  goes  to  destroy  or  satis- 
fy the  note, — anything  that  denies  its  valid- 
ity, or  that  constitutes  a  bar  to  an  action  upon 
it,  as  distinguished  from  anything  which  con- 
stitutes an  admission  or  aflirmance  of  the  plaln- 
tiflTs  right  of  action  and  his  title  to  the  money 
he  seeks  to  recover,  but  which  seeks  to  defeat 
the   recovery  by   establishing  liability  on  hi» 
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company,  in  blank,  and  a  receipt  taken  from 
Knapp  &  Parmcle  therefor,  as  follows: 

Hockford,  HI.,  Sept.  3,  1891. 
Received  of  the  Young  Men's  Christian 
Association  Gymnasium  Company  notes  as 
follows:  [Here  follows  a  description  of 
each  of  the  twenty  notes], — indorsed  by 
William  H.  Worthington,  president,  and  E. 
M.  Aikin,  secretary  and  treasurer.  Above 
notes  held  by  undersigned  as  collateral  se- 
curity for  the  payment  of  notes  as  follows: 
[Here  follows  a  description  of  the  five  notes.] 
When  said  notes  last  mentioned  are  paid, 
and  this  receipt  returned,  said  collateral  se- 
curity will  be  delivered  up. 

Knapp  A  Parmele. 

The  $600  note  payable  to  Knapp  &  Par- 


mele was  indorsed  by  them  to  Mrs.  Kather- 
ine  Scott,  and  one  of  the  $400  notes  to  Mary 
R,  Tanner,  the  other  being  retained  by  Par- 
mele. With  these  notes  the  desired  $4,000 
loan  was  obtained,  and  the  money  paid  over 
to  the  gymnasium  company  by  Parmele.  Al- 
though the  name  of  the  firm  of  Knapp  &. 
Parmele  appears  in  connection  with  the  pro- 
curement of  this  loan,  the  transaction 
throughout  was  with- Marcus  S.  Parmele  in- 
dividually; and  he  retained  possession  of 
both  the  principal  and  collateral  notes  until 
September,  1896,  when  he  delivered  the  six 
first  described,  for  $200  each,  indorsed  in 
blank,  as  above  stated,  to  the  defendant  bank, 
as  security  for  a  loan  procured  by  him.  These 
notes  were  then  past  due  and  unpaid,  except 
as  to  the  interest,  which  was  indorsed  upon 
each  as  paid  to  August  5,  1806.     The  bank 


part.  Within  this  class  of  defenses  are  fraud, 
mistake,  want  or  failure  of  consideration,  re- 
lease, or  anything  else  which  goes  to  show  that 
he  ought  never  to  be  compelled  to  pay  the  note 
to  the  person  to  whom  It  was  originally  given, 
or  to  any  person  who  had  held  It  after  matur- 
ity, and  before  it  came  to  the  bauds  of  the  plain- 
tiff. Or  he  may  prove  payment  directly  or  In- 
directly In  money  or  otherwise  by  himself  to 
the  payee  or  to  any  Indorsee  before  It  comes  to 
the  hands  of  the  plaintiff. 

This  theory  as  to  what  defenses  may,  and 
what  may  not,  be  made,  Is  asserted  In  Cumber- 
land Bank  v.  Hann,  18  N.  J.  L.  222,  and  seems 
to  be  borne  out  by  the  cases  on  the  subject. 

The  rule  which  precludes  a  man  from  giving 
evidence  to  destroy  a  paper  to  which  he  has 
given  credit  by  affixing  his  name  to  It  Is  confined 
to  commercial  negotiable  instruments  actually 
negotiated  In  the  usual  course  of  business,  and 
does  not  apply  to  a  note  not  negotiated  until 
the  date  of  payment  Is  past.  Balrd  v.  Cochran, 
4  Serg.  &  R.  399. 

And  Cal.  Civ.  Code,  |  1774.  providing  that 
one  who  sells  or  agrees  to  sell  an  Instrument 
purporting  to  bind  anyone  to  the  performance 
of  an  act,  thereby  warrants  that  he  has  no 
knowledge  of  any  facts  which  tend  to  prove  It 
worthless  or  to  extinguish  its  obligations,  ap- 
plies to  the  transfer  of  paper  In  due  course  and 
to  an  Innocent  holder,  and  not  to  one  who  takes 
It  after  maturity.  James  v.  Geager,  86  Cal. 
184,  24  rac.  1005. 

So,  the  facts  that  the  maker  of  a  demand  note 
disclosed  no  defense  to  the  agent  of  the  payee 
when  he  gave  the  note,  and  that  he  promised 
to  pay  a  portion  of  It  at  a  future  time,  do  not 
estop  him  to  set  up  an  existing  defense  to  It  as 
against  such  agent  who  afterwards  purchased 
the  note  from  the  payee,  but  to  whom  It  was 
not  Indorsed  u»tll  more  than  four  months  after 
Its  date.     Parker  v.  Tuttle,  44  Me.  467. 

Nor  Is  the  maker  of  a  note  for  the  purchase 
price  of  lands  estopped  to  set  up  a  breach  of 
warranty  of  title  thereof,  as  a  defense  In  an  ac- 
tion on  the  note  brought  by  a  transferee  aftor 
maturity,  by  the  fact  that  he  had  placed  his 
demands  in  Judgment.  Gordon  v.  Decker,  19 
Wash.  188,  52  Pac.  856. 

Any  defense  against  a  note  which  grew  out 
of  the  note  transaction,  or  out  of  any  agreement 
between  the  maker  and  the  payee  In  relation  to 
it,  must  be  made  under  the  general  issue.  Wal- 
brldgR  V.  Kibbee,  20  Yt.  543. 

And  evidence  that  the  Indorsement  of  a  bill 
of  exchange  was  after  the  maturity  of  the  bill 
is  not  materially  yariant,  In  an  action  thereon 
by  the  indorsee,  from  declarations  stating  that 
46  L.  R.  A. 


It  was  made  before  maturity.  Young  v.  Wright, 
1  Campb.  189. 

And  the  variance  between  the  declaration  on 
a  negotiable  note  stating  the  Indorsement  and 
delivery  as  at  the  time  of  the  making,  and 
proof  that  the  delivery  was  after  the  note  telV 
due,  if  any,  can  only  be  taken  advantage  of  at 

the  trial  by  a  motion  to  exclude  the  evidence, 
or  to  Instruct  the  Jury  to  disregard  It.  Davis 
V.  Miller,  14  Gratt.  1. 

b.  Want  or  failure  of  congideration. 

As  between  the  maker  and  holder  of  a  promis- 
sory note  transferred  after  maturity,  a  consid- 
eration Is  as  essential  to  its  validity  as  In  cas» 
of  other  conti'acts.  Braly  v.  Henxy,  71  Cal. 
481,  60  Am.  Rep.  543,  11  Pac.  885,  12  Pac.  623. 

And  a  note  dishonored  at  the  time  of.  Its  In- 
dorsement Is  subject  to  the  defense  of  a  want 
or  failure  of  consideration  In  the  hands  of  the- 
Indorsee.  Field  v.  Tibbetts,  57  Me.  358,  99  Am. 
Dec.  779 ;  Robertson  v.  Breedlove,  7  Port.  (Al».) 
541 ;  Rlsley  v.  Gray.  98  Cal.  40,  32  Pac.  884  ; 
McCready  v.  Cann,  5  Harr.  (Del.)  175;  Stafford 
V.  Fargo,  35  111.  481;  Richards  v.  Dally, 
34  Iowa,  427 ;  Clement  v.  SIgur,  29  La.  Ann. 
708 ;  Sawyer  v.  Hoovey,  6  La.  Ann.  153 ;  Ren- 
wick  V.  Williams,  2  Md.  356 ;  McSherry  v. 
Brooks,  46  Md.  103;  Noxon  v.  De  Wolf,  10 
Gray,  343 ;  Davis  v.  Neligh,  7  Neb.  84 ;  Chester 
V.  Dorr,  41  N.  Y.  279;  Jones  v.  Caswell,  a 
Johns.  Cas.  29,  2  Am.  Dec.  134 ;  Ellsbers  v. 
Marks,  20  Misc.  617,  46  N.  Y.  Supp.  425 ;  Fol- 
lett  V.  Buyer,  4  Ohio  St.  586 ;  Downey  v.  Tharp» 
63  Pa.  322;  Peale  v.  Addicks,  174  Pa.  540,  34 
Atl.  203 ;  Wilson  ▼.  Mechanics*  Sav.  Bank  use- 
of  Park,  45  Pa.  488;  Barnet  v.  Offerman,  7 
Watts,  130 ;  Goodson  v.  Johnson,  35  Tex.  622  ; 
Gregory  v.  Hart,  7  Wis.  532 ;  Lipsmeler  v.  Vehs- 
lage,  29  Fed.  Rep.  175. 

Want  of  consideration  is  as  available  as  a  de- 
fense in  an  action  on  a  negotiable  note  brought 
by  a  transferee  after  maturity  as  It  would  b» 
against  the  original  payee.  Marsh  v.  Marshallp. 
53  Pa.  896. 

And  the  true  consideration  of  a  promlssory^ 
note  may  be  Inquired  into  as  against  a  trans- 
feree after  maturity,  though  It  is  expressed  up- 
on Its  face  to  be  for  value  received.  M'Nelll  v. 
M'Donald,  1  Hill,  L.  1. 

Although  the  bona  fide  holder  of  a  promissory 
note  made  without  consideration  himself  gave  a 
full  consideration  for  it  if  he  took  It  after  It 
was  due  from  an  indorser  who  had  given  none- 
he  cannot  maintain  an  action  upon  It  against 
the  maker.  Tlnson  v.  Francis,  1  Campb.  19,. 
10  Revised  Rep.  617. 

The  rule  that  the  consideration  of  a  promts^ 
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had  no  actual  notice  of  the  capacity  in  which 
Parmele  held  them,  and  received  them  in  the 
usual  course  of  business,  without  inquiry. 
On  October  2,  1806,  Parmele  made  a  general 
assignment  for  the  benefit  of  his  creditors 
to  Joel  B.  Whitehead,  as  assignee,  and 
turned  over  to  him  the  $400  principal  note 
remaining  in  his  hands,  and  all  the  collater- 
als, except  the  six  transferred  to  the  bank. 
On  October  6,  1896,  .the  bank  collected  of 
Neumeister  $202.92, — ^the  amount  then  due 
on  his  note, — and  afterwards  brought  suit 
against  John  G.  Penfield  on  his  note.  The 
five  principal  notes  and  each  of  the  collat- 
eral notes,  except  the  one  collected,  remain 
wholly  unpaid.  Both  the  original  and  cross 
bills  seek  to  restrain  the  defendant  from  col- 
lecting the  five  remaining  notes  in  its  hands, 
and  to  require  it  to  pay  to  the  gynmasium 
<x>mpany  the  amount  of  the  one  collected. 


The  right  to  this  relief  is  predicated  upon 
the  theory  that  the  assignment  of  said  notes 
to  the  defendant  by  Parmele  was  without 
authority,  and  vested  in  it  no  title  as  against 
complainants. 

The  proposition  that  a  pledgee  or  holder 
of  negotiable  paper  as  collaterals,  in  the  ab- 
sence of  express  authority,  has  no  legal  right 
to  negotiate  the  same,  may,  as  a  general  rule, 
be  granted;  but  unless  the  bank,  when  it 
took  the  notes  in  question,  was  chargeable 
with  notice  that  they  were  held  by  Parmele 
merely  as  collaterals,  the  rule  cannot  affect 
the  decision  of  this  case.  If  it  was  so 
chargeable,  it  must  be  upon  the  ground  that, 
having  acquired  them  after  due,  it  was 
bound  to  take  notice  of  the  rights  of  the 
complainants,  which  is  the  principal  ques- 
tion upon  which  the  decision  must  turn,  and 
to  be  nereafter  considered.    That  class  of 


scry  note  may  be  Inquired  into  for  the  purpose 
of  a  defense  to  an  action  brought  thereon  be- 
tween any  of  the  Intermediate  or  original  par- 
ties to  the  contract  applies  to  all  cases  where 
the  party  takes  the  note,  even  for  value  after  It 
is  over  due.  Atkins  v.  Knight,  46  Ala.  5S0; 
Barlow  v.  Scott,  12  Iowa,  63;  Jackson  v.  Ala- 
bama Gold  L.  Ins.  Co.  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)  i  750,  p.  412. 

And  one  who  takes  a  promissory  note  secured 
by  a  mortgage  of  real  estate  from  the  payee 
when  over  due  takes  It  subject  to  the  de/ense 
that  It  was  originally  without  consideration,  and 
was  in  the  payee's  hands  for  another  purpose 
than  as  a  note  to  be  paid,  though  he  had  do 
notice  of  such  defense.  Fish  v.  French,  16 
Oray,  520. 

And  facts  going  to  show  either  a  want  or  fail- 
ure of  consideration  for  a  note  are  admissible 
on  behalf  of  the  maker  In  an  action  thereon 
against  him  brought  by  a  transferee  receiving 
U  after  maturity.  Wlltsle  v.  Northern,  3  Bosw. 
102. 

So,  evidence  leading  up  to  the  consideration 
of  a  note  Is  admissible  In  an  action  thereon  In 
which  want  of  consideration  and  the  fact  that 
the  note  was  transferred  after  maturity  were 
«et  up,  though  the  payee  of  the  note  was  not  a 
party  to  the  suit,  and  the  evidence  tended  to 
Impeach  the  note.  Herrlck  v.  Swomley,  56  Md. 
439. 

And  evidence  of  any  train  of  circumstances 
tending  to  show  that  a  note  was  fraudulently 
l>ut  in  circulation  Is  admissible  In  an  action 
thereon  by  an  assignee  or  indorsee  after  matur- 
ity against  the  maker,  where  notice  had  been 
given  that  proof  of  consideration  for  the  mak- 
ing and  transfer  would  be  required  for  the  pur- 
pose of  compelling  the  plaintiff  to  prove  the 
-consideration  paid  for  it.  Maples  v.  Browne, 
48  Pa.  458. 

So.  in  Scott  V.  Cooper,  Ga.  Dec.  part  2,  p. 
163,  It  was  held  that  failure  of  consideration 
In  a  negotiable  note  Is  no  defense  to  an  action 
thereon  In  favor  of  a  bona  fide  holder  without 
notice,  unless  he  took  the  note  after  It  became 
-due. 

That  the  maker  of  a  note  was  Insane, 
and  that  the  note  was  without  consideration, 
may  be  set  up  as  a  defense  in  an  action  by  a 
holder,  where  It  does  not  appear  that  the  note 
was  Indorsed  to  him  before  maturity.  Brltton 
V.  Berry.  20  Neb.  325,  30  N.  W.  254. 

And  that  notes  were  absolutely  without  con- 
alderatlon  and  the  fruit  of  imposition,  oppres- 
«Ion.  and  undue  advantage  obtained  by  a  cun- 
ning person  over  a  weak  mind,  may  be  set  up 
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as  a  defense  in  an  action  on  a  note  brought  by 
a  transferee  after  maturity.  Knott  v.  Tidy- 
man,  86  Wis.  104,  66  N.  W.  632. 

And  that  a  note  was  transferred  by  the  payee 
shortly  after  execution,  and  that  he  delivered  it 
before  maturity  to  another  under  an  agreement 
that  if  the  transferee  could  use  it  in  making  a 
certain  Improvement  upon  his  residence  he 
would  pay  the  note,  and  that  the  transferee 
died  without  having  been  able  to  make  use  of 
it  in  accordance  with  the  agreement,  and  that 
after  his  death  and  after  the  maturity  of  the 
debt  his  widow,  who  had  again  married,  joined 
with  her  husband  and  transferred  the  note  to 
the  present  holder  for  other  notes  without  no- 
tice of  the  agreement  under  which  it  was  deliv- 
ered to  her  deceased  husband,  constitute  a  good 
defense  in  an  action  by  the  holder  against  the 
maker.  Walker  v.  Wilson,  79  Tex.  186,  14  S. 
W.  798,  16  S.  W.  402. 

So,  that  a  promissory  note  was  given  for  a 
carpet-beating  machine  and  a  license  for  using 
the  same  within  designated  territory,  and  that 
the  payee  had  previously  given  a  license  to  an- 
other person  for  use  of  the  machine  upon  the 
same,  territory,  constitute  a  good  defense  in  an 
action  on  the  note  by  a  purchaser  after  matur- 
ity. Lalor  V.  Tetter,  34  N.  Y.  S.  B.  63,  11  N. 
Y.  Supp.  638. 

And  that  a  note  was  given  In  part  payment 
for  a  car-load  of  roofing  paper,  the  balance  hav- 
ing been  paid,  and  that  it  was  expressly  agreed 
that  the  paper  should  correspond  with  sample, 
and  that  It  did  not  do  so,  and  that  the  loss  by 
reason  of  the  defect  was  about  equal  to  the  face 
of  the  note,  and  that  the  plaintiff  acquired  his 
interests  therein  after  the  maturity  with  full 
notice,  constitute  a  good  defense  In  an  action 
on  the  note.  Hays  v.  Kingston,  23  W.  N.  C. 
277.  16  Atl.  745. 

So,  the  maker  of  a  note  given  for  the  pnr- 
diase  price  of  land  may  set  up,  as  airalnst  a  pur- 
chaser after  maturity,  that  the  conveyance  was 
fraudulent  and  void.  Sprague  v.  Graham.  29 
Me.  100. 

And  fraud  and  failure  of  consideration  as  to 
a  contract  for  the  purchase  of  lands  may  be  in- 
terposed as  a  defense  In  an  action  on  a  note 
given  for  a  balance  of  the  purchase  price  of  such 
land  brought  by  a  transferee  after  maturity. 
Darling  v.  Osborne,  51  Vt.  148. 

And  that  the  sole  and  only  consideration  for 
a  note  was  a  part  of  the  purchase  money  for 
certain  lands  to  which  the  payee  falsely  repre- 
sented that  he  had  good  right  to  sell  when  hs 
had  no  title  thereto,  may  be  set  np  in  defense 
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««a8e8  cited  by  counsel  for  appellants  in 
'which  the  assignor  of  commercial  paper  ob- 
tained possession  without  any  right  or  legal 
title  thereto,  as  by  theft,  finding,  or  fraud, 
are  not  in  point  here.  In  those  cases  the 
rule  that  an  owner  cannot  be  deprived  of  his 
property  without  his  consent  obtains, — sub- 
ject, however,  to  the  exception  in  favor  of 
the  negotiability  of  such  instruments,  that, 
if  they  are  transferred  to  an  innocent  pur- 
chaser for  value  before  due,  without  any  no- 
'tice  of  the  absence  of  title  in  the  assignor, 
the  transferee  will  obtain  the  legal  title, 
•even  against  the  true  owner,  but  if  the  trans- 
fer is  after  maturity  no  title  whatever 
will  pass,  no  matter  how  innocently  or  with 
what  good  faith  the  assignee  acquires  the  in- 
•strument.  In  the  one  case  the  purchaser 
^ets  a  better  title  than  his  assignor  had, 
while  in  the  other  he  does  not.    And  it  has 


been  held,  in  cases  falling  within  the  latter 
rule,  that  the  assignee  takes  the  overdue 
paper  subject,  not  only  to  the  equities  of  the 
maker,  but  also  to  those  of  the  true  owner, 
or  other  third  parties  having  an  interest 
therein ;  the  question  in  such  cases  being,  not 
one  of  negotiability,  but  of  legal  title.  Hen- 
derson V.  Case,  31  La.  Ann.  215,  cited  and 
quoted  from  in  the  argument,  was  a  case  of 
that  kind,  and  the  court  said:  ''We  do  not 
think  that  the  authorities  cited  by  the  de- 
fendant, to  the  effect  that  'no  collateral 
equities  can  affect  an  assignee  of  commercial 
paper  transferred  after  maturity,'  can  be  ap- 
plied to  the  case  where  there  is  a  total  want 
of  riffht  in  the  transferrer."  The  same  dis- 
tinction exists  in  the  other  cases  of  this  class 
referred  to  by  counsel.  In  the  case  at  bar 
the  six  notes  in  suit  were  placed  in  the  hands 
of  Parmele,  bearing  the  indorsement  of  the 


In  such  an  action  on  tlie  note.  Soarells  v.  Mc- 
Henr7t  38  Ark.  127. 

And  that  a  note  was  given  for  the  balance  of 
the  purchase  price  of  lands,  and  that  the  owner 
of  an  Interest  therein  was  under  age  at  the  time 
of  the  contract,  and  bad  since  arrived  at  full 
age  and  refused  to  execute  a  deed  for  such  land 
without  payment  of  an  additional  sum,  may  be 
met  up  as  a  defense  in  such  an  action  thereon. 
Bryan  v.  Trimm,  1  111.  83. 

So,  evidence  of  a  partial  failure  of  considera- 
tion for  a  promissory  note,  growing  out  of  the 
fraudulent  representations  of  the  payee  as  to 
the  value  of  the  land  and  the  quantity  of  its 
timber  for  which  the  note  was  given,  is  admlssl- 
f)Ie  In  an  action  thereon,  where  It  was  trans- 
ferred by  the  payee  to  the  plaintiff  after  It  was 
«vei  due.     Coburn  v.  Ware,  30  Me.  202. 

And  that  the  notes  in  suit  were  given  for  the 
purchase  money  of  certain  lands,  and  at  the 
time  of  the  purchase  there  was  an  outstanding 
vendor's  Hen  thereon,  and  that  it  was  under- 
atood  between  the  purchaser  and  vendor  that 
the  encumbrance  should  be  paid  off  by  the  payee 
before  the  maturity  of  the  notes,  which  was  not 
done,  in  consequence  of  which  the  maker  was 
compelled  to  pay  the  Hen  to  keep  the  land  from 
being  sold,  ooostltute  a  good  defense  pro  tanto 
In  an  action  on  the  notes  brought  by  a  trans- 
feree after  maturity.  Preston  v.  Breed  love,  86 
rrex.  90. 

And  that  the  payee  of  a  note  agreed  to  convey 
to  the  maker  an  undivided  half  of  certain  prem- 
ises by  warranty  deed  containing  the  usual  cove- 
nants of  seisin  and  against  encumbrances,  and 
that  the  deed  given  conveyed  only  the  payee's 
right,  title,  and  interest  in  the  premises,  and 
-contained  no  covenant  except  one  to  warrant 
■and  defend  the  aforesaid  premises,  and  that  the 
premises  were  encumbered  by  a  mortgage  pre- 
viously given  by  the  payee  by  virtue  of  which 
the  mortgagee  subsequently  took  possession,  en- 
title the  maker  of  the  note  to  an  Injunction 
against  the  collection  of  a  note  given  for  the 
purchase  price  by  a  transferee  after  maturity 
until  the  mortgage  encumbrance  was  removed 
•and  a  deed  given  conformable  to  the  contract. 
Bowen  V.  Thrall,  28  Vt.  382. 

So,  the  Indorsee  of  a  note  taking  It  after 
maturity  Is  not  entitled  to  recover  upon  It 
against  the  maker  where  it  was  given  to  the 
payee  In  consideration  of  his  forbearance  to  sue 
the  maker  for  slander  In  stating  that  a  certain 
written  order  of  the  maker  held  by  him  was  a 
iorgery,  where  the  note  was  in  fact  a  forgery. 
Ilerrlck  v.  Swomley,  66  Md.  439. 

And  the  maker  of  a  note  which  had  been  In- 
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dorsed  and  negotiated  by  the  payee,  who  after- 
wards loaned  him  three  other  notes  with  which 
to  take  It  up,  and  being  unable  to  pay  them  up- 
on their  maturity,  again  loaned  him  five  other 
notes  executed  by  third  persons  for  that  pur- 
pose, a  part  of  the  agreement  being  that  he  was 
to  pay  the  original  note  at  maturity,  which  he 
failed  to  do,  whereupon  the  creditor,  who  had 
loaned  him  the  notes,  took  them  up  and  paid 
them,  could  not  maintain  an  action  against  such 
creditor  upon  any  of  the  notes  thus  transferred 
to  him;  and  therefore  one  who  took  part  of 
such  notes  from  him  after  maturity,  not  upon 
any  new  consideration,  but  as  collateral  security 
tor  an  Indebtedness  theretofore  due,  would  stand 
in  no  better  position,  and  could  not  maintain  an 
action  thereon  against  the  creditor  thus  loaning 
the  notes.  Oeyer  v.  Lawrence,  50  Hun,  004,  2 
N.  Y.  Supp.  803. 

And  Where  a  note  was  Indorsed  to  one  of  two 
plaintiffs,  they  cannot  recover  thereon  in  a  Joint 
suit,  whether  the  note  was  assigned  before  or 
after  maturity.     Herrick  v.   Swomley,  56  Md 
439. 

So,  that  a  note  was  given  for  a  previously  ex- 
isting debt  of  another  is  a  full  defense,  in  the 
absence  of  any  other  consideration.  In  an  action 
thereon  by  a  transferee  after  maturity.  Wyman 
V.  Gray,  7  Uarr.  &  J.  409. 

And  the  maker  of  a  note  may  prove  by  parol 
the  want  or  failure  of  consideration,  or  that  the 
note  was  given  for  the  debt  of  a  third  person  In 
such  an  action.     Ihid. 

And  a  partnership  Is  not  liable  on  a  draft 
which  was  over  due  at  the  time  the  holder  re- 
ceived It,  where  It  was  accepted  by  one  partner 
on  account  ot  a  private  debt  of  his  own  not 
within  the  scope  of  the  partnership,  as  the  fact 
that  it  was  over  due  constitutes  notice  of  a 
fault  In  the  consideration,  If  there  be  any.  Free- 
man V.  Ross,  15  Ga.  252. 

But  the  maker  of  a  note  who  would  avail  him- 
self of  the  defense  of  want  of  consideration  or 
payment  to  the  original  holder  must  show  the 
Indorsement  to  have  been  subsequent  to  the 
time  when  the  note  became  due.  Watson  v. 
Flanagan*  14  Tex.  354. 

And  the  mere  neglect  of  the  indorser  of  a  note. 
In  an  action  thereon  against  the  maker,  to  pro- 
duce books  under  notice  for  the  purpose  of 
showing  that  the  note  was  indorsed  after  ma< 
turlty,  is  immaterial  where  no  notice  had  been 
given  that  the  plaintiff  would  be  required  to 
prove  the  consideration  of  the  transfer,  and  the 
notice  to  produce  was  not  in  writing,  and  the 
Dialntlff  was  not  connected  with  the  fraud  la 
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Sajee,  without  any  evidence  whatever  in- 
orsed  thereon  or  attached  thereto  that  they 
were  to  be  held  by  him  otherwise  than  as  ab- 
solute owner.  Ue  was  thus  clothed  with 
every  indicia  of  the  legal  title  and  absolute 
ownership  by  the  party  to  whom  they  were 
made  payable.  It  is  well  settled  that  such 
instruments  indorsed  in  blank  pass  by  deliv- 
ery, the  indorsement  being  treated  as  made 
to  each  subsequent  transferee ;  also,  that  the 
negotiability  of  commercial  paper  does  not 
cease  with  its  maturity,  but  may  still  be  ne- 
gotiated by  indorsement.  We  are  unable  to 
find  any  fact  in  this  record  with  which  the 
appellee  was  chargeable  when  it  obtained 
these  notes,  or  any  principle  of  law  which 
can  be  said  to  distinguish  it  from  the  ordi- 
nary assignee  of  negotiable  bills  and  notes 
after  maturity.  The  inquiry  then  must  be, 
Is  the  fact  that  such  paper  is  past  due  when 


transferred  sufficient  of  itself  to  charge  the* 
taker  with  notice  of  the  latent  equities  of 
third  parties?  Our  statute  fixes  Uie  right» 
of  the  maker  in  such  cases  upon  clear  prin- 
ciples of  justice,  without  materially  affect- 
ing the  negotiability  of  commercial  instru- 
ments; but  to  extend  the  same  protection  to* 
whoever  may  have  acquired  some  collateral 
interest  in  the  paper,  in  the  absence  of  ac- 
tual notice  of  the  same  to  a  transferee,  would* 
be  to  charge  him  with  knowledge  of  a  fact 
not  within  his  power  of  ascertainment,  and 
practically  destroy  the  negotiability  of  over- 
due instruments.  While  the  question  has- 
never  been  before  us  in  the  present  form,  it 
is  not  altogether  a  new  one.  We  have  fre- 
quently held  that  the  assignee  of  a  mortgage- 
holds  it,  and  the  indebtedness  secured  by  it. 
subject  to  the  same  defenses  which  might 
have  been  urged  against  the  mortgagee.     In 


the  original   consideration.     Epler  ▼.   Funk,  8 
Pa.  468. 

So,  that  a  note  was  Indorsed  to  the  plaintiff 
after  maturity  and  without  consideration  Is  no 
objection  to  a  recovery  thereon  where  no  de- 
fense Is  shown  by  the  maker.  Powers  v.  Nelson, 
19  Mo.  190. 

And  where  a  debtor  Indorses  a  bill  to  a  cred- 
itor with  the  instruction  to  credit  his  account, 
and  the  creditor  procures  the  bill  to  be  dis- 
counted, and  credits  the  debtor's  account  with 
the  proceeds,  and  advises  him  of  the  fact,  such 
circumstances  constitute  a  sufficient  considera- 
tion for  the  indorsement  to  enable  the  creditor 
to  maintain  an  action  on  the  bill  when  subse- 
quently paid  by  him  as  indorser  against  his 
debtor,  and  a  holder  to  whom  the  creditor  sub- 
sequently indorsed  the  bill  after  Its  maturity 
and  subsequent  to  its  being  taken  up  by  him 
is  not  affected  by  a  set-off  then  held  by  the 
debtor  against  his  creditor.  Sheffield  v.  Parm- 
lee,  8  Ala.  889. 

So,  the  fact  that  a  house  bad  been  destroyed 
by  fire  resulting  from  the  act  of  God  or  an  in- 
cendiary does  not  constitute  a  failure  of  consid- 
eration for  a  note  given  for  future  occupation 
of  the  house,  which  may  be  set  up  as  a  defense 
In  an  action  on  the  note  brought  by  a  trans- 
feree thereof  after  maturity.  Diamond  v.  Har- 
ris, 33  Tex.  634. 

And  that  a  bill  of  exchange  was  accepted  on 
the  terms  of  a  sale  oi  certain  goods,  and  that  a 
portion  only  of  such  goods  had  been  sold,  is  no 
defense  In  an  action  thereon  by  a  transferee  aft- 
er maturity  for  a  valuable  consideration,  though 
at  the  time  oi  the  transfer  the  name  of  such 
holder  had  been  erased  from  the  back  of  the  bill. 
Fairclough  v.  Pavia,  9  Ezch.  690. 

And  the  fact  that  the  holder  of  a  note  ac- 
quired It  after  maturity,  and  sues  upon  It,  not 
as  an  Indorsee  of  commercial  paper,  but  simply 
as  an  assignee  of  a  chose  in  action,  does  not  af- 
fect his  right  to  recover  the  whole  amount 
thereof,  where  he  paid  a  valuable  consideration 
therefor,  though  the  same  was  much  less  than 
the  face  thereof.  Ilartnett  v.  AdIer,  15  Daly, 
69.  2  N.  Y.  Supp.  713. 

So,  the  payee  In  a  promissory  note^  given  by 
the  maker  In  payment  for  a  lot  of  land  pur- 
chased from  such  payee  who  transfers  the  same 
to  another,  who  afterwards  and  after  maturity 
again  transfers  the  note,  does  not  acquire  a  su- 
perior right  to  the  note  because  his  transferee 
was  Insolvent  and  the  consideration  for  the 
transfer  had  failed,  so  as  to  entitle  him  to  re- 
quire the  lot  to  be  sold  for  his  benefit.  Ether- 
idge  V.  Gallagher,  55  Miss.  458. 
46  L.  R.  A. 


And  a  purchaser  of  premises  with  notice  of 
a  mortgage  to  secure  notes  is  not  in  a  posItioa> 
to  plead  want  of  conslderaticm,  as  against  aa 
assignee  of  the  notes  who  took  them  after  ma- 
turity. Blake  v.  Koona,  71  Iowa,  856,  32  N. 
W.  379. 

And  the  maker  of  a  note  given  to  make  up  a 
deficit  in  a  cash  payment  due  to  a  builder  con- 
tracting to  build  a  house  for  the  payee,  on  his 
executing  a  bond  for  the  performance  of  his  con- 
tract, for  an  amount  that  would  be  convenient 
for  his  use,  given  with  the  knowledge  that  he- 
would  trade  the  note  off  in  the  due  course  of 
his  business  and  make  it  serve  him  in  the  place- 
of  money,  cannot  set  up  want  of  conslderatioD^ 
though  the  note  was  in  the  hands  of  a  trans- 
feree after  maturity.  Rohde  v.  Lafayette- 
Lodge.  15  Tex.  446.  t 

And  while  fraud,  or  want  of  consideration  at- 
taches to  a  note  at  Its  inception,  and  is  availa- 
ble against  a  party  taking  it  after  maturity,  » 
failure  of  consideration  depends  for  its  availa- 
bility as  a  defense  upon  the  time  of  its  occur- 
rence, and  if  at  the  time  of  its  transfer  the- 
failure  had  not  yet  occurred,  and  the  indorsee 
could  maintain  an  action  upon  the  note,  the- 
subsequent  Indorsee  would  not  be- affected  by  a. 
failure  subsequently  occurring.  Bates  v.  Kemp,. 
13  Iowa,  223. 

So,  In  McCasklll  v.  Ballard,.  8  Rich.  L.  470,  It 
was  held  that  before  the  maker  of  a  note  can  be 
let  in  to  make  the  defense  of  failure  of  consider- 
ation against  an  indorsee  thereof,  he  must  show^ 
either  that  the  plaintiff  Is  not  a  holder  for  ir 
valuable  consideration,  or  that  it  was  nego- 
tiated after  maturity  or  purchased  with  knowl- 
edge of  the  failure  of  oonsideratlon. 

As  to  violation  of  agreements  constltutins- 
the  consideration  of  the  instrument,  see  infra, 
III.  f. 

As  to  notes  taken  after  maturity  from  a  bona, 
fide  holder,  see  Peabody  v.  Rees,  18  Iowa,  571 ; 
Smith  V.  Hiscock,  14  Me.  449 ;  Hascall  v.  Whit- 
more,  19  Me.  102,  36  Am.  Dec.  738;  Woodman 
v.  Churchill,  52  Me.  58 :  Weems  v.  Shaughnessy^ 
54  N.  Y.  S.  R.  101,  24  N.  Y.  Supp.  271 ;  Davis  v. 
Wilson,  31  Tex.  136,  infra,  V. 

As  to  effect  of  transfer  before,  and  Indorse- 
ment after,  maturity,  see  Slater  v.  Foster.  62 
Minn.  150.  64  N.  W.  160;  Haskell  v.  Mitchell, 
53  Me.  468,  89  Am.  Dec.  711.  infra,  X. 

c.     Illeoal  oontideration. 

Illegality  of  consideration  may  be  Interposed" 
as  a  defense  in  an  action  upon  a  negotiable  note 
brought  by  a  transferee  after  maturity.  Grlffln 
V.  Hasty,  94  N.  C.  438 ;  Kittle  v.  De  Lamatar,  ^ 
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Olds  T.  Cumminga,  31  111.  188,  it  was  held 
that  such  an  assignee  was  nevertheless  pro- 
tected against  the  latent  equities  of  third 
.persons;  and  in  Silverman  v.  Bullook,  98  111. 
11,  we  said  (page  20) :  "The  rule  in  Olds 
v.  Cumminga  is  a  reasonable  one,  and  can 
readily  be  observed.  Persons  dealing  in 
such  securities  can  without  difficulty  inquire 
•of  the  makers  if  any  defenses  exist  against 
them,  but  more  than  that  it  is  not  practic- 
able to  do.  Of  course,  it  would  not  he  possi- 
ble to  discover,  even  by  the  utmost  diligence, 
«11  persons  that  might  have  equitable  rights 
in  the  subject-matter  of  the  assignment,  and 
the  adoption  of  a  rule  that  would  let  in  la- 
tent equities  to  prevail  against  the  assignee 
would  be  to  ensnare  dealers  in  such  securi- 
ties." To  the  same  effect  are  the  cases  of 
Eimrod  v.  Oilman,  147  111.  293,  35  N.  E.  373, 


and  Humble  v.  Curtis,  160  HI.  193,  43  N.  K 
749. 

Other  courts  and  text  writers  have,  so  far 
as  we  can  ascertain,  applied  the  same  rule  to 
negotiable  securities  assigned  after  due.  In 
First  Nat,  Bank  v.  Tewas,  20  Wall.  89,  22  L. 
ed.  298,  the  Supreme  Court  of  the  United 
States  says :  "The  transferee  of  overdue  ne- 
gotiable paper  takes  it  liable  to  all  the  equi- 
ties to  which  it  was  subject  in  the  hands  of 
the  payee.  But  those  equities  must  attach 
to  the  paper  itself,  and  not  arise  from  any 
collateral  transaction."  And  again:  "The 
position  of  the  transferee  must  be  at  least  as 
favorable  as  that  of  the  assignee  of  a  chose 
in  action.  There  the  assignee  takes  subject 
to  the  equity  residing  in  the  debtor,  but  not 
to  an  equity  residing  in  a  third  person 
against  the  assignor.      And  in  support  of 


Neb.  325 ;  Wilson  v.  Mechanics'  Sav.  Bank  nse 
of  Park,  45  Pa.  488 ;  Peale  v.  AddJcks,  174  Pa. 
I>49,  84  Atl.  203;  Robertson  v.  Breedlove,  7 
Port.  (Ala.)  541. 

Thos,  a  note  founded  upon  an  Illegal  consld- 
•eration  payable  one  day  after  date  Indorsed 
and  transferred  after  the  expiration  of  the  one 
^ay,  cannot  be  recovered  upon  by  the  indorsee, 
fiaacom  v.  Smith,  66  N.  C.  587. 

And  the  indorsement  by  the  payee  of  a  note 
after  it  was.  due,  for  the  purpose  of  enabling 
the  indorsee  to  collect  it  as  his  agent,  does  not 
confer  upon  the  indorsee  any  greater  right  as 
against  the  maker  than  the  payee  himself  had, 
and  does  not  preclude  the  maker  from  Interpos- 
ing the  defense  that  the  consideration  for  which 
It  was  given  was  Illegal,  Its  object  being  to  hln- 
<ler  and  defeat  creditors  of  the  payee.  Powell 
V.  Inman,  52  N.  C.  (7  Jones  L.)  28. 

And  where  the  maker  of  a  negotiable  promls- 
«ory  note  Is  sued  by  an  Indorsee,  and  pleads 
that  the  note  was  given  upon  an  illegal  contract 
I>rohIblted  by  statute,  and  that  It  was  not  trans- 
ferred to  the  Indorsee  until  after  maturity,  all 
the  evidence  with  respect  to  the  contract  be- 
tween the  original  parties  and  the  indorsement 
and  delivery  of  the  note  should  be  submitted  to 
the  jury  for  their  determination.  Kittle  v. 
J>e  Lnmater,  3  Neb.  325. 

And  facts  going  to  show  the  Invalidity  of  the 
note  In  the  hands  of  the  payee  are  admissible 
In  behalf  of  the  maker  In  such  an  action.  Wllt- 
«ie  V.  Northam,  3  Bosw.  162. 

So,  the  maker  of  a  note  procured  by  duress 
or  threats  to  kill  should  be  relieved  from  liabil- 
ity thereon  to  an  assignee  who  took  It  after  the 
-date  of  payment  had  passed.  Click  v.  Gillespie, 
4  Hayw.  (Tenn.)  5. 

And  that  a  note  was  given  to  compoimd  a  fel- 
ony, and  to  avoid  being  sent  to  Jail  In  a  crlmln- 
•al  proceeding,  is  a  good  defense  In  an  action 
thereon  brought  by  a  transferee  after  maturity. 
Bell  V.  Wood,  1  Bay,  240. 

And  a  note  the  consideration  for  which  was 
liorsee  sold  for  the  purpose  of  mounting  men  in 
the  rebel  service  is  treasonable  In  Its  Inception, 
and  void  as  Sgainst  public  policy,  and  the  maker 
has  the  same  right  to  set  up  the  Illegality  of  the 
•consideration  against  the  assignee  as  he  had 
.against  the  payee.  In  the  absence  of  proof  as  to 
the  time  when  the  note  was  assigned.  Rnddell 
V.  Landers,  25  Ark.  238,  04  Am.  Dec.  719. 

And  see  also  Texas  v.  White,  7  Wall.  700,  19 
L.  ed.  227 ;  Texas  v.  Uardenberg,  10  Wall.  68, 
19  L.  ed.  839,  infra,  XV.  d. 

So,  that  a  check  was  given  for  a  gaming  debt 
may  be  set  up  as  a  defense  in  an  action  thereon, 
brought  by  one  taking  It  after  its  presentation 
•46  L.  R.  A. 


for  payment  to  the  bankers  upon  whom  It  was 
drawn,  and  their  refusal  to  pay.  Fuller  ▼. 
Hutchlngs,  10  Cal.  523,  70  Am.  Dec.  746. 

And  a  negotiable  note  deposited  with  a  stake- 
holder for  the  amount  of  a  bet  upon  the  event 
of  an  election  for  governor,  which  was  delivered 
by  the  stakeholder  to  the  winner,  Is  void  on 
principles  of  policy,  and  no  recovery  can  be  had 
thereon  by  an  indorsee  after  maturity.  Lan- 
sing V.  Lansing,  8  Johns.  454. 

.Nor  can  a  bill  drawn  by  a  broker  upon  his 
employer  for  differences  paid  for  him  in  stock- 
jobbing transactions,  which  Is  accepted  by  the 
employer,  and  afterwards  and  after  it  Is  doe 
Indorsed  by  the  broker,  be  recovered  upon  by 
the  indorsee  where  the  statute  prohibits  stock- 
jobbing.    Brown  v.  Turner,  7  T.  B.  630. 

And  that  the  original  maker  of  notes  re- 
ceived an  Illicit  .currency  for  them  is  a  good  de- 
fense In  an  action  thereon  by  a  holder  after 
maturity,  though  It  appears  that  the  maker 
used  the  illicit  currency  which  he  received,  in 
the  payment  of  a  valid  obligation.  Wynn  v. 
Patrick,  23  La.  Ann.  204. 

And  In  Banks  v.  Colwell,  cited  in  Brown  v. 
Davles,  3  T.  K.  81,  which  was  an  action  by  the 
Indorsee  of  a  promissory  note  payable  on  de- 
mand against  the  maker,  the  maker  was  ad- 
mitted to  give  evidence  that  the  note  had  been 
Indorsed  to  the  plaintiff  a  year  and  a  half  af- 
terwards, and  to  Impeach  the  consideration  by 
showing  that  It  had  originally  been  given  for 
smuggled  goods,  and  that  payments  had  been 
made  upon  It  at  several  times. 

So,  that  the  consideration  for  a  check  was  an 
agreement  to  pay  the  payee  a  sum  named  there- 
in for  his  services  as  assignee  in  bankruptcy  • 
over  and  above  the  fees  and  compensation  al- 
lowed by  law,  which  was  in  violation  of  the 
United  States  bankruptcy  act,  may  be  inter- 
posed as  a  defense  In  an  action  on  the  check 
brought  by  a  bank  taking  It  nearly  fourteen 
months  after  It  was  drkwn.  Cowing  v.  Altman, 
1  Thomp.  &  C.  494. 

And  that  a  note  was  given  by  the  purchaser 
Off  land  at  an  execution  sale  against  which  a 
prior  Judgment  existed.  In  consideration  that 
the  holder  of  the  prior  Judgment  would  not  bid 
against  him  at  the  sale.  Is  a  good  defense  In  an 
action  on  the  note  brought  by  a  second  Indorsee 
to  whom  it  was  negotiated  after  maturity,  and 
who  took  it  with  knowledge  of  the  circum- 
stances under  which  it  was  given.  Jones  v. 
Caswell,  3  Joihns.  Cas.  29,  2  Am.  Dec.  184. 

So,  that  the  maker  of  a  note  was  a  married 
woman  and  could  not  be  a  surety  is  a  good  de- 
fense In  an  action  upon  the  note  accompanied  by 
a  mortgage  given  by  a  married  woman  apparent- 
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the  doctrine  thus  announced  the  language  of 
Chancellor  Kent  is  cited,  as  follows:  The 
assignee  can  always  go  to  the  debtor  and  as- 
certain what  claims  he  may  have  against  the 
bond  or  other  chose  in  action  which  he  is 
about  purchasing  from  the  obligee,  but  he 
may  not  be  able,  with  the  utmost  diligence, 
to  ascertain  the  latent  equity  of  some  third 
person  against  the  obligee.  He  has  not  any 
object  to  which  he  can  direct  his  inquiries, 
and  for  this  reason  the  assignee,  without  no- 
tice, of  a  chose  in  action,  was  preferred  in 
the  late  case  of  Redfeam  v.  FerrieTf  1  Dow. 
P.  C.  50,  to  that  of  a  third  party  setting  up 
a  secret  equity  against  the  assignor.  Lord 
Eldon  observed  in  that  case  that,  if  this  were 
not  so,  no  assignment  could  ever  be  taken 
with  safety." 

Upon  the  contention  of  appellants  that  ap- 
pellee could  take  no  better  title  than  Par- 


mele  himself  had,  Lee  v.  Tumerj  89  Mo.  404^ 
14  S.  W.  606;  BUI  v.  Shields,  81  N.  C.  253,. 
31  Am.  Eep.  499;  Bradford  v.  Williams,  91 
N.  C.  7;  and  McNeil  v.  Tenth  NaU  Bank,  46- 
N.  Y.  329,  7  Am.  Rep.  341,  cited  by  counsel 
for    appellee    against    the  position,    are  in* 
point.      In  the  first  case  the  supreme  court 
of  Missouri  said:     "But  we  do  not  see  that 
the  doctrine  that  a  transferee  of  negotiable- 
paper,  to  whom  it  is  transferred  after  ma- 
turity, acquires  nothing  but  the  actual  right 
and  title  of  the  transferrer,  should  control 
the  disposition  of  this  case.     The  note  was- 
assignable.    If  the  true  owner  of  a  negotia- 
ble note  over  due,  or  of  a  non-negotiable  note, 
clothes  another  with  the  usual  evidences  of* 
ownership,     .     .     .     and  third  persons  are 
led  into  dealing  with  such  apparent  owner, 
they   will  be   protected   in  their   dealings.*'' 
And  in  the  McNeil  Cctse,  passing  upon  the 


ly  as  principal,  but  really  as  a  mere  surety  for 
another,  or  for  the  purpose  of  raising  money  for 
another,  brought  by  one  who  took  the  note  and 
mortgage  after  maturity.  Strauss  v.  Friend,  78 
Ga.  782. 

And  a  note  given  by  a  married  woman,  se- 
cured by  mortgage,  which  was  not  binding  up- 
on her  separate  estate  In  favor  of  the  mortga- 
gee, la  not  binding  in  the  hands  of  a  transferee 
after  maturity,  it  being  subject  In  his  hands  to 
all  the  equities  existing  between  the  original 
parties.  Gibson  v.  Hutchlns,  43  S.  C.  287,  21 
S.  E.  250. 

So,  Iowa  Laws  1856,  p.  45,  %  15.  providing 
that  all  securities  of  every  kind  made  for  or  on 
account  of  intozlcatlng  liquors  sold  In  violation 
of  the  act  shall  be  utterly  null  and  void,  but 
that  nothing  In  that  section  shall  affect  In  any 
way  negotiable  paper  in  the  hands  of  bona 
fide  holders  for  a  valuable  consideration  with- 
out notice  of  any  illegality  in  its  inception'  or 
transfer,  makes  no  change  in  the  rule  of  the 
common  law  as  applicable  to  the  bona  fide  as- 
signee ;  but  the  assignee  of  a  note  given  for  such 
a  purpose,  taking  It  after  maturity,  is  the  hold- 
er of  dishonored  paper  to  the  same  extent  and 
In  the  same  sense  as  If  it  had  been  taken  for 
anything  else.     Barlow  v.  Scott,  12  Iowa,  63. 

Nor  is  negotiable  paper  transferred  after  ma- 
turity protected  by  Conn,  act  1854,  foe  the  sup- 
pression of  intemperance,  |  27,  providing  that 
all  securities  given  for  the  price  of  spirituous 
liquors  sold  In  violation  of  the  act  shall  be  void, 
but  that  such  provision  shall  not  affect  In  any 
way  negotiable  paper  In  the  hands  of  a  bona  fide 
holder  who  may  have  given  valuable  considera- 
tion therefor  without  notice  of  any  illegality  la 
Its  Inception  or  transfer.  BIssell  v.  Gowdy,  31 
Conn.  47. 

And  a  note  payable  on  demand  will  be  deemed 
dishonored  at  the  end  of  seven  months  and 
seventeen  days  in  the  absence  of  proof  of  any 
circumstance  to  rebut  such  conclusion  so  as  to 
let  in  a  defense  as  against  a  transferee  that  the 
note  was  given  for  liquors  sold  without  a  li- 
cense.    Carlton  v.  Bailey,  27  N.  H.  230. 

And  such  a  note  payable  on  demand  with  In- 
terest negotiated  In  due  coarse  of  business  ten 
months  after  Its  execution,  though  to  an  in- 
nocent purchaser  for  value  who  was  Ignorant 
of  the  consideration  therefor,  will  be  deemed  to 
have  been  past  due  when  negotiated  so  as  to 
let  in,  as  against  the  transferee,  the  defense 
that  the  note  was  given  for  intoxicating  liquor 
bought  by  the  maker  to  be  sold  In  violation  of 
law.  Morey  v.  Wakefield,  41  Vt.  24,  98  Am. 
Dec.  562. 

4ol;r.a. 


So,  In  Cavenah  v.  Somervlll,  Dall.  Dec.  534, 
It  was  held  that  Illegality  of  considera- 
tion, unless  it  has  been  so  expressly  declared: 
by  the  legislature,  will  be  no  defense  in  an  ac- 
tion at  the  suit  of  a  bona  fide  holder  without 
notice  of  the  illegality,  unless  he  obtained  the- 
blll  after  it  became  due. 

And  In  Eagle  v.  Kohn.  84  111.  292,  It  was  sald^ 
that  unless  It  Is  expressly  declared  by  law  that 
negotiable  securities  shall  be  void  for  illegality 
of  consideration.  It  is  no  defense  In  an  action  br 
a  bona  fide  holder  without  notice  of  the  Illegal- 
ity, unless  he  obtained  the  paper  after  maturity. 

The  fact  that  a  note  was  over  due  when  trans- 
ferred, however,  does  not  subject  It  to  the  de- 
fense that  It  was  given  In  part  for  intoxicating 
liquors,  under  Me.  act  1858,  chap.  38,  |  27,  pro- 
viding that  such  a  defense  shall  not  extend  to- 
negotiable  paper  In  the  hands  of  any  holder  for 
a  valuable  consideration,  and  without  notice  of 
the  Illegality  of  the  contract,  the  protection  not 
being  thereby  limited  to  such  holders  as  take 
the  paper  before  it  Is  due.  Field  v.  Tlbbetts. 
67  Me.  358.  99  Am.  Dec.  779 ;  Wing  v.  Ford,  89^ 
Me.  140,  35  Atl.  1023. 

And  the  fact  that  a  note  was  purchased  after 
maturity,  whether  protested  or  not,  is  not  evi- 
dence that  It  wss  given  for  Intoxicating  lIqnon». 
or  for  any  other  Illegal  consideration.     Wing  v. 
Ford,  89  Me.  140,  35  Atl.  1023. 

So,  where  a  person  receives  a  bill  of  exchange- 
from  one  who  might  himself  have  maintained 
an  action  upon  It,  the  circumstance  that  the  In- 
dorsement to  him  was  made  after  maturity  fs- 
Insufficient  to  let  In  a  defense  that  the  debt  for 
which  the  bill  was  given  was  contracted  in- 
smuggling.     Chalmers  v.  Lankm,  l.Capipb.  383. 

And  illegality  of  consideration  cannot  be  set 
up  by  the  maker  of  a  promissory  note  payable 
to  himself  and  indorsed  In  blank  and  transferred 
to  another  before  maturity,  as  a  defense  in  an 
action  thereon  by  one  to  whom  such  transferee- 
transferred  it  after  maturity  with  knowledge  of 
the  consideration,  as  he  could  not  urge  such  df^ 
fense  against  his  transferee.  Cotton  v.  Ster- 
ling, 20  La.  Ann.  282. 

And  a  plea  in  an  action  on  a  bill  of  exchange 
brought  by  a  holder  against  the  acceptor,  that 
before  the  accepting  of  the  bill  the  acceptor  au- 
thorized the  drawer  In  his  own  name  and  on 
account  of  the  acceptor  to  lay  bets  on  horse 
races,  and  that  the  drawer.  In  pursuance  of  such, 
authority,  laid  such  bets  and  lost  them,  and 
voluntarily  paid  the  losses,  and  that  the  bets 
were  wagering  contracts,  and  that  he  accepted) 
the  bill  for  the  repayment  of  the  money  «rhlch 
the  drawer  so  paid,  and  that  there  was  no  other 
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same  question,  the  court  used  this  language: 
"It  must  be  conceded  that,  as  a  general  rule 
applicable  to  property  other  than  negotiable 
securities  [meaning,  of  course,  before  matu- 
rity], the  vendor  or  pledgeor  can  convey  no 
greater  right  or  title  than  he  has.  But  this 
is  a  truism  predicable  of  a  simple  transfer 
from  one  party  to  another  where  no  other 
element  intervenes.  It  does  not  interfere 
with  the  well-established  principle  that 
where  the  true  owner  holds  out  another,  or 
allows  him  to  appear,  as  the  owner  of,  or 
as  having  full  power  of  disoosition  over,  the 
property,  and  innocent  third  parties  are  thus 
Jed  into  dealing  with  such  apparent  owner, 
they  will  be  protected.  Their  rights  in  such 
cases  do  not  depend  upon  the  actual  title  or 
authority  of  the  party  with  whom  they  deal 
directly,  but*  are  derived  from  the  act  of  the 
real  owner,  which  precludes  him  from  dis- 


puting, as  against  them,  the  existence  of  the 
title  or  power  which,  through  negligence  or 
mistaken  confidence,  he  caused  or  allowed  to- 
appear  to  be  vested  in  the  party  making  the 
conveyance."  Story,  Prom.  Notes,  S  178, 
states  what  we  conceive  to  be  the  law  of 
this  case  as  follows:  "In  general,  it  may 
be  stated  that  a  transfer  may  be  made  at 
any  time  while  the  note  remains  a  good,  sub- 
sisting, unpaid  note,  whether  it  be  before  or 
after  it  has  arrived  at  maturity.  But  the 
rights  of  the  holder  against  the  antecedent 
parties  may  be  roost  materially  affected  by 
the  time  of  the  transfer.  .  .  .  If  the 
transfer  is  after  the  maturity  of  the  note,  the 
holder  takes  it  as  a  dishonored  note,  and  it 
is  affected  by  all  the  equities  between  th» 
original  parties,  whether  he  has  any  notice- 
thereof  or  not.  But,  when  we  speak  of  equi- 
ties between  the  parties  it  is  not  to  be  under- 


consideration  for  the  acceptance,  sets  forth  no 
defense  which  can  be  set  up  against  a  trans- 
feree after  maturity,  as  by  giving  the  bill  he 
acknowledged  that  the  money  was  paid  on  his 
account,  and  consequently  that  there  was  a  suf- 
ficient consideration.  Oulds  v.  Harrison,  10 
Bxch.  672,  24  L.  J.  Exch.  N.  S.  66,  8  C.  L.  Rep. 
853,  8  Week.  Bep.  160. 

Nor  can  the  Indorsee  of  a  bill  or  note  be  af- 
fected by  the  declarations  of  the  payee  that  the 
consideration  for  the  note  was  money  lost  at 
play,  unless  It  be  shown  that  he  Is  Identified  In 
Interest  with  the  Indorsee,  as  that  he  took  It 
without  consideration  or  after  It  was  due. 
Beauchamp  v.  Parry,  1  Bam.  ft  Ad.  80. 

So,  that  a  corporation  Indorsing  a  note  had 
violated  the  provisions  of  the  act  concerning 
illegal  banking  by  receiving  and  passing  notes  of 
non-specie  paying  and  foreign  banJcs  Is  not  a 
defense  In  an  action  on  the  note  against  the 
maker,  though  brought  by  a  transferee  after 
maturity.     Mattoon  v.  McDanlel,  84  Mo.  138. 

And  that  a  note  was  made  and  Indorsed  by 
the  same  person,  and  that  it  contained  no  other 
names,  and  that  it  was  discounted  by  a  bank 
contrary  to  the  prohibition  of  Me.  Rev.  Stat, 
chap.  47,  I  14,  against  discounting  the  paper 
without  having  at  least  two  names  to  It,  are  no 
defense  in  an  action  on  the  note  brought  by  one 
to  whom  the  bank  transferred  it  after  matur- 
ity. Roberts  v.  Lane,  64  Me.  108,  18  Am.  Rep. 
242. 

d.  U9ury. 

Usury  may  be  set  up  as  a  defense  in  an  action 
on  a  note  brought  by  an  Indorsee  after  maturity 
as  fully  as  If  the  note  had  remained  In  the 
hands  of  the  payee.  Wing  v.  Dunn,  24  Me. 
128 ;  Green  v.  Louthain,  49  Ind.  139 ;  Bates  v. 
Kemp,  18  Iowa.  223 ;  Hackley  v.  Sprague,  10 
Wend.  118 ;  Andrews  v.  Pond,  18  Pet.  65,  10  L. 
ed.  61. 

And  a  negotiable  note  Is  subject  to  the  de- 
fense of  usury  in  Its  inception  In  the  hands  of 
a  transferee  after  maturity  where  he  took  It 
from  an  indorsee  before  maturity  who  had  no- 
tice of  the  fact.     Jay  v.  Reed.  56  III.  130. 

But  a  defense  of  usury  against  a  negotiable 
note  In  the  hands  of  the  original  holder,  which 
Is  cut  off  by  its  being  transferred  to  an  innocent 
holder  for  value  without  notice,  is  not  revived 
by  the  note  being  again  transferred,  though  the 
second  transfer  was  after  maturity.  Wood- 
worth  V.  Iluntoon,  40  III.  131,  80  Am.  Dec.  840. 

And  a  chattel  mortgage  given  to  secure  a  note 
Is  a  mere  Incident  of  the  debt  secured  by  It,  and 
when  It  Is  void  for  usury  It  remains  so  as  to 
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one  who  acquires  the  note  secured  by  it  after 
maturity.     Vette  v.  La  Barge,  64  Mo.  App.  179. 

And  the  taking  of  usurious  Interest  In  viola- 
tion of  law  Is  a  defense  which  may  be  made  to- 
an  action  on  a  mortgage  note  payable  in  Instal- 
ments, five  of  which  were  due  at  the  time  the 
holder  received  it,  and  two  of  them  unpaid. 
Ibid, 

So,  where  notes  are  given  for  borrowed 
money,  and  the  makers  verbally  agree  at  the 
time  to  pay  for  the  use  of  the  money  interest 
at  a  usurious  rate,  and  the  notes  are  extended 
from  time  to  time  after  due,  the  makers  paying 
interest  thereon  from  date. at  the  usurious  rate,, 
and  are  finally  renewed  without  giving  credit 
for  the  Interest  paid  in  excess  of  the  legal  rate, 
the  renewal  notes  are  subject  to  the  plea  of 
usury  as  a  defense.  Koehler  v.  Dodge,  81  Neb. 
328,  47  N.  W.  918. 

And  the  purchase  of  an  accommodation  note 
by  a  third  party  from  the  payee,  made  nearly 
three  years  after  the  note  fell  due  for  more  than 
$600  less  than  the  face  cd  It,  Is  usury  under  Md. 
act  1846,  chap.  852,  making  a  contract  tainted 
with  usury  void  to  the  extent  of  the  usury,  and 
valid  for  the  amount  actually  paid  or  loaned, 
and  the  purchaser  can  only  recover  against  the 
maker  tbe  amount  he  actually  paid  for  It. 
Williams  V.  Banks,  11  Md.  108.  But  see 
McVeigh  V.  Allen,  20  Gratt.  588,  infra.  III.  h. 

So,  1  N.  Y.  Rev.  Stat.  772,  f  5,  declaring  alV 
usurious  bills,  notes,  etc.,  void,  and  adding  that 
this  section  shall  not  extend  to  any  bills  of  ex- 
change or  promissory  note  payable  to  order  or 
bearer  In  the  hands  of  an  Indorsee  or  holder 
who  shall  have  received  tbe  same  In  good  faith 
and  for  valuable  consideration,  and  who  had 
not  at  the  time  of  discounting  such  bill  or  note, 
or  paying  such  consideration  for  the  same,  ac- 
tual notice  that  such  bill  or  note  had  been  orig- 
inally given  for  a  usurious  consideration  or 
upon  a  usurious  contract,  was  Intended  to  pre- 
vent usurious  paper  from  being  avoided  In  the 
hands  of  an  Innocent  holder  for  value  paid  when 
received  In  the  usual  course  of  business,  but 
does  not  affect  the  rule  that  where  the  paper 
Is  transferred  after  maturity  the  holder  takes- 
It  as  he  does  all  otber  negotiable  paper,  sub- 
ject to  any  defense  wblch  the  maker  has  against 
the  payee  including  that  3f  usury,  and  does  not 
prevent  the  maker  of  a  note  from  setting  up  the 
defense  of  usury  against  an  Indorsee  after  ma- 
turity, where  the  note  was  made  and  became 
payable  previous  to  the  taking  effect  of  the  act. 
although  It  was  transferred  after  It  went  lnt» 
effect.     TTflckley  v.  Sprague,  10  Wend.  118. 

In  Georgia,  however,  the  rule  Is  laid  down 
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stood  by  this  expression  that  all  sorts  of 
equities  existing  between  the  parties  from 
other  independent  transactions  between 
them  are  intended ;  but  only  such  equities  as 
attach  to  the  particular  note,  and,  as  be- 
tween those  parties,  would  be  available  to 
<K)ntrol,  qualify,  or  extinguish  any  rights 
«irising  thereon.  [The  true  test  to  deter- 
mine whether  a  note  is  subject  to  an  equity 
fiet  up  by  the  maker  is  this:  Could  the 
payee,  at  the  time  he  transferred  the  note, 
have  maintained  a  suit  upon  it  against  the 
maker  if  it  had  then  been  mature?]  Still, 
however,  subject  to  such  equities,  the  holder 
by  indorsement  after  the  maturity  of  a  note 
will  be  clothed  with  the  same  rights  and  ad- 


vantages as  were  possessed  by  the  indorser, 
and  may  avail  himself  of  them  accordingly." 
To  the  same  effect  are  2  Randolph,  Com.  Fmr 
per,  S  C75;  Dan.  Neg.  Inst.  §  7266;  2  Par^ 
sons.  Notes  &  Bills,  42  et  aeq,;  Tiedeman, 
Com.  Paper,  S  295. 

In  Eversole  v.  Maull,  50  Md.  95,  the  ap- 
pellant, Eversole,  being  the  payee  of  a  prom- 
issory note  made  by  Caskey,  indorsed  it  gen- 
erally and  delivered  it  to  one  Frame,  an  at^ 
torney,  for  collection.  Frame  transferred 
it  to  the  appellee,  Maull,  after  maturity,  for 
value,  without  notice  of  the  purpose  for 
which  he  held  it.  The  court  sustained  the 
title  of  Maull  against  the  claim  of  Eversole 
on  the  authority  of  the  foregoing  text  by 


that  indorsement  of  a  note  Is  a  new  and  distinct 
contract  separate  from  the  note  itself,  and  not 
affected  by  usury  between  the  payee  and 
maker  In  the  hands  of  an  indorsee  without  no- 
tice, and  the  maker  cannot  set  up  the  plea  of 
usury,  though  It  was  transferred  by  the  payee 
to  the  holder  after  maturity.  Frank  v.  Long- 
street,  44  Ga.  179. 

And  that  the  payee  of  a  note  who  has  trans- 
ferred the  same,  though  after  maturity,  cannot 
set  up  his  own  illegal  act  in  taking  usury  to  de- 
feat a  recovery  on  the  note  against  himself  as 
indorse.     Ibid. 

So,  in  Challiss  v.  McCrum.  28  Kan.  122,  a  re- 
<covery  was  had  by  the  holder  of  a  note  who 
took  It  after  maturity  Id  an  action  in  which 
usury  was  set  up,  but  the  question  of  the  effect 
of  the  transfer  after  maturity  was  not  raised, 
the  case  turning  upon  other  points. 

e.  Fraud  in  inception. 

Fraud  In  procuring  a  note  is  a  good  defenso 
In  an  action  thereon  by  an  indorsee  after  matur- 
ity. Slacom  V.  Wlshart,  3  McLean.  517,  Fed. 
Cas.  No.  12.933;  Davis  v.  Nellgh,  7  Neb.  84; 
tiregory  v.  Hart,  7  Wis.  532 ;  Follett  v.  Buyer, 
4  Ohio  ^.  586;  Richards  v.  Dally,  84  Iowa, 
427. 

And  see  Darling  v.  Osborne,  51  Vt.  148 ; 
Knott  V.  TIdyman,  86  Wis.  164,  56  N.  W.  632 ; 
^prague  v.  Graham.  20  Me.  IGO ;  Bates  v.  Kemp, 
13  Iowa,  223, — supra.  III.  b. 

And  while  a  note  Is  not  rendered  non-nego- 
tiable by  becoming  due.  If  there  are  any  circum- 
stances of  fraud  In  the  transaction  out  of  which 
it  grew,  and  It  comes  Into  the  hands  of  an  In- 
<dor8ee  after  maturity,  the  Jury  may,  upon  the 
slightest  circumstance,  presume  that  the  Indor- 
see was  acquainted  with  the  fraud.  Taylor  v. 
Mather,  3  T.  R.  83,  note. 

Thus,  a  surety  upon  a  note  made  to  a  bank, 
who  signed  It  upon  the  statement  of  the  bank 
that  the  bank  held  bank  stock  belonging  to  the 
maker,  and  that  it  would  be  retained  as  secur- 
ity for  the  note,  and  that  the  surety  would  be 
liable  for  no  more  than  the  difference  between 
the  value  of  the  bank  stock  and  the  amount  of 
the  note  and  Interest,  Is  liable  for  such  differ- 
ence only  in  an  action  on  the  note  by  one  to 
whom  the  bank  transferred  it,  together  with  the 
"bank  stock,  after  maturity.  Packard  v.  Her- 
rlngton,  41  Kan.  469.  21  Pac.  621. 

But  the  fraud  of  the  maker  and  payee  of  a 
note  In  antedating  It  for  the  purpose  of  practis- 
ing a  deceit  on  a  third  person  and  making  It 
appear  an  absolute  promise  to  pay,  when  in  fact 
its  payment  depended  upon  the  success  of  the 
deceit.  Is  no  protection  to  the  maker  In  an  ac- 
tion by  an  Indorsee  after  maturity.  Atkins  v. 
Knight,  46  Ala.  639. 

So,  that  the  consideration  for  a  note  had 
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failed,  and  that  it  was  never  delivered  to  the 
payee  thereof  with  the  knowledge  and  consent 
of  the  maker,  but  that  he  obtained  possession 
thereof  by  means  of  false  and  fraudulent  rep- 
resentations, and  that  he  transferred  the  same 
to  the  plaintiff  without  consideration  and  long 
after  Its  maturity,  are  a  good  defense  in  an  ac- 
tion thereon  brought  by  the  transferee.  Good- 
son  V.  Johnson,  35  Tex.  622. 

And  one  who  receives  a  genuine  note  secured 
by  mortgage  from  the  payee  after  maturity, 
with  a  promise  ot  a  transfer  of  the  mortgage 
later,  receives  no  better  title  to  the  note  than 
the  payee  had,  where  the  payee  had  previously 
and  before  maturity  transferred  a  forged  fac- 
simile of  the  note  to  another,  together  with  the 
mortgage  securing  the  note,  assigning  the  mort- 
gage and  the  note  secured  thereby ;  and  the 
holder  of  the  spurious  note  and  mortgage  In  a 
proceeding  to  foreclose  the  mortgage  would  be 
entitled  to  be  paid  before  the  holder  of  the  real 
note  out  of  the  proceeds  of  the  mortgaged  prem- 
ises, and  the  holder  of  the  spurious  note  would 
be  entitled  to  the  genuine  note  free  from  deduc- 
tions for  any  payments  thereon  made  by  the 
maker  who  had  neglected  to  have  the  amount 
so  paid  Indorsed  on  the  instrument.  Kemohan 
V.  Durham,  48  Ohio  St.  6,  12  L.  R.  A.  41,  26  N. 
E.  982. 

So,  In  Smith  v.  Lloyd,  T.  U.  P.  Charlt.  (Ga.) 
253,  It  was  held  that  the  Indorsee  of  a  promis- 
sory note  or  bill  of  exchange  for  a  valuable  con- 
sideration cannot  be  affected  by  the  frauds  or 
transactions  of  the  original  parties  unless  he 
takes  with  knowledge  or  after  the  Instrument 
Is  due  and  dishonored. 

The  right  of  the  maker  of  a  promissory  note 
negotiated  after  It  was  orerdue  to  set  up  as  a 
defense  against  the  Indorsee  transactions  be- 
tween himself  and  the  payee,  before  Its  transfer, 
Is  not  restricted  to  equitable  grounds  of  defense, 
such  as  payment  or  failure  of  consideration,  but 
extends  to  everything  which  would  hsve  been 
good  In  defense  against  the  payee,  such  as  ac- 
tual fraud  between  the  original  parties,  etc. 
Tucker  v.  Smith,  4  Me.  415. 

And  that,  from  the  way  the  Indorsement  of  a 
promissory  note  was  procured.  It  would  be  a 
fraud  upon  the  Indorser  to  permit  Its  enforce- 
ment, Is  a  defense  which  can  be  made  In  an  ac- 
tion on  the  note  against  a  holder  taking  It  after 
its  maturity.  McPherson  v.  Weston,  85  Cal.  90, 
24  Pac.  733. 

And  the  transfer  by  the  payee  of  a  note  given 
only  as  an  acknowledgment  of  the  maker's  li- 
ability to  the  payee  on  account  of  a  surety  debt 
he  had  paid  for  him,  and  with  the  understand- 
ing that  It  was  to  be  a  credit  In  the  settlement 
between  them  In  respect  to  a  legacy  or  portion 
of  the  estate  of  the  maker's  mother,  and  not  as 
an  absolute  obligation,  Is  a  fraud  npon  the  mak» 
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Judge  Story,  and  its  own  former  decisions 
based  thereon.  The  case  seems  to  have  re- 
ceived careful  consideration,  and  the  opinion 
of  the  court  ably  disposes  of  every  substan- 
tial question  raised  in  this  case. 

We  have  duly  considered  the  cases  referred 
to  and  quoted  from  by  counsel  in  their  ex- 
tended arpiroent  on  behalf  of  appellants, 
and  we  find  them  distinguishable  irom  this 
case,  either  in  the  fact  that  the  controversy 
arose  between  the  maker  of  the  instrument 
sued  on  and  a  transferee,  or  that  the  assign- 
or had  not  the  legal  title  to  the  paper  when 
he  transferred  it.  But,  if  this  were  not  so, 
we  are  clearly  of  the  opinion  that  the  claim  of 
the  appellee  bank  that  it  took  these  notes 


without  becoming  chargeable  with  notice  of 
the  rights  of  the  complainants  below  is 
abundantly  sustained  by  authority,  and  is  in 
consonance  with  our  own  decisions.  As  was 
said  by  the  supreme  court  of  Maryland  in 
Everaole  v.  Maull,  50  Md.  95 :  "The  equitable 
principle  which  underlies  this  doctrine,  and 
which  is  universally  admitted  to  be  just  and 
sound,  is  that  if  a  loss  occurs,  by  which  one 
of  two  innocent  persons  must  suffer,  that  one 
should  sustain  the  loss  who  has  most  trusted 
the  party  through  whom  the  loss  came." 

The  judgment  of  the  Appellate  Court  will 
be  afprtned. 

Kehearing  denied  June  17,  1899. 


er,  and  wben  made  after  maturity  the  trans- 
feree acquires  no  better  right  to  sue  on  the  note 
than  the  payee  had  before  the  assignment.  Will- 
iamson ▼.  Doby,  8tf  Ark.  689. 

And  that  a  surety  on  a  sealed  note  was  dis- 
charged by  the  payee  by  an  unsealed  writing, 
and  Induced  to  believe  for  several  years  that  he 
was  discharged,  until  the  principal  became  in- 
solvent, amounts  to  a  fraud  on  his  rights,  and 
may  be  interposed  as  a  defense  In  an  action 
against  him  on  the  note  brought  by  a  transferee 
after  maturity.  Teague  v.  Russell,  2  Stew. 
(Ala)  420. 

So,  the  maker  of  a  negotiable  note  may  show 
fraud  In  obtaining  It  In  an  action  thereon  by  an 
Indorsee,  where  he  offers  to  prove  that  after 
being  protested  for  nonpayment  It  was  taken  up 
by  the  payee  and  first  Indorser.  Reakert  v. 
Sanford,  5  Watts  &  S.  164. 

It  has  been  held,  however,  that  a  bona  fide 
Indorsee  for  value  of  a  note  payable  one  day  af- 
ter date  with  interest  obtains  a  good  title 
against  all  previous  parties,  though  It  was  over 
due  when  Indorsed,  and  had  been  obtained  by 
fraud  committed  by  one  through  whom  the  In- 
dorsee claims  title.  Parker  v.  Stalllnga,  01  N. 
C.  (Phlll.  L.)  590.  98  Am.  Dec.  84. 

But  a  note  payable  on  demand  with  Interest, 
and  indorsed  and  transferred  more  than  eleven 
months  after  Its  date.  Is  over  due  at  the  time  of 
the  transfer  so  as  to  render  declarations  of  the 
payee  made  while  he  was  the  holder  admissible 
in  an  action  thereon  for  the  purpose  of  prov- 
ing that  it  was  obtained  from  the  maker  by 
fraud.     Sylvester  v.  Crapo.  15  Pick.  92. 

As  to  notes  taken  after  maturity  from  a  bona 
fide  holder,  see  Uogan  v.  Moore,  48  Ga.  156, 
infra,  V. 

f.  Violation  of  contemporaneout  agreement. 

The  duties  and  responsibilities  between  Indor- 
ser and  indorsee  j>f  notes  transferred  after  ma- 
turity may  be  varied  from  the  general  rule  by 
private  stipulations,  and  parol  proof  of  such 
private  special  stipulations  is  admissible  In  an 
action  on  such  note  by  the  Indorsee  against  the 
Indorser.  Rugely  v.  Davidson,  2  Mill,  Const. 
83. 

And  the  question  whether  the  violation  of 
snch  stipulations  may  be  Interposed  as  a  de- 
fense against  a  transferee  after  maturity  seems 
to  depend  upon  the  general  question  discussed 
In  note,  Contemporaneoue  agreemente  and  their 
breach  a$  a  defense  to  a  promieeory  note,  Amer- 
ican Gas  ft  V.  Mach.  Co.  v.  Wood  (Me.)  43  L.  R. 
A.  449,  whether  the  agreement  and  note  were 
mutual  and  dependent  agreements,  or  collateral 
and  Independent  ones. 

Thus,  one  who  after  maturity  takes  a  sub- 
•eriptlon  note  for  the  stock  of  a  corporation 
which  was  made  subject  to  an  agreement  that 


certificates  of  stock  should  be  delivered  on  pay- 
ment of  the  note,  takes  it  with  all  the  Infirmi- 
ties attached  thereto,  and  cannot  maintain  an 
action  upon  It  without  a  tender  of  the  certifi- 
cate o<  stock.  Hedge  v.  Gibson,  68  Iowa,  650, 
12  N.  W.  713. 

And  that  a  note  was  given  In  consideration 
of  notes  and  accounts  of  another  person  payabis 
when  they  were  collected,  which  had  not  been 
done,  is  a  good  defense  In  an  action  thereon  by 
a  transferee  after  maturity.  Atkins  v. 
Knight,  46  Ala.  589. 

And  the  payee  of  a  note  may  defend  in  an  ac- 
tion against  him  thereon,  brought  by  a  trans- 
feree after  maturity  upon  the  ground  that  he 
Indorsed  It  after  It  became  due,  to  a  designated 
person  without  any  consideration,  for  the  sole 
purpose  of  enabling  him  to  sue  on  the  note  In 
his  own  name,  with  the  express  agreement  on 
the  part  of  such  person  that  the  payee  should 
not  be  held  liable  on  his  indorsement,  and  that 
he  afterwards  sold  the  note  to  such  person  for 
a  price  much  less  than  the  face  thereof,  and 
that  he  took  It  at  bis  own  exclusive  risk.  Hayes 
V.  Gorham,  3  III.  429. 

So,  the  nonperformance  of  a  condition  upon 
which  a  surety  signed  a  note,  that  the  maker 
should  procure  the  signature  of  another  desig- 
nated person  thereon  as  surety,  Is  available  as 
a  defense  in  an  action  against  the  surety  there- 
on brought  by  one  to  whom  the  note  was  trans- 
ferred after  maturity.  Stricklln  v.  Cunningham, 
58  111.  293. 

And  that  the  condition  upon  which  the  note 
was  to  take  effect  had  not  happened,  may  be  in- 
terposed as  a  defense  in  an  action  thereon 
brought  by  one  with  whom  the  note  was  depos- 
ited as  collateral  security  or  pledge,  after  It  was 
due.     Lapice  v.  Clifton,  17  La  152. 

And  the  breach  of  a  written  agreement  be- 
tween the  maker  and  payee  of  a  note  by  which 
the  maker  was  to  furnish  the  phyee  a  certain 
house  at  a  stipulated  rent,  and  that  the  payee 
was  to  satisfy  the  note  out  of  the  accruing  rent, 
is  a  good  defense  In  an  action  on  the  note 
brought  by  an  assignee  after  maturity.  Brad- 
ley V.  Marshall,  54  111.  173. 

And  a  bill  given  for  a  supposed  balance  of 
accounts  to  be  sfterwards  settled  on  a  day 
named,  which  was  dishonored  by  the  acceptor 
and  indorsed  after  maturity  by  the  drawer,  can- 
not be  sued  upon  by  the  Indarsee,  where  the  day 
fixed  for  the  liquidation  had  not  arrived,  as  un- 
til that  time  no  relation  of  debtor  and  creditor 
was  established  between  the  drawer  and  accep- 
tor.    Verley  v.  Saunders,  2  Chltty.  127. 

So,  the  fact  that  a  note  was  given  to  a  depu- 
ty sheriff  having  a  prisoner  In  custody  upon  the 
express  agreement  with  the  maker  that  the  note 
was  to  be  void  if  no  escape  was  permitted,  and 
that  the  deputy  sheriff  voluntarily  discharged 
the  prisoner,  may  be  Interposed  as  a  defense  In 
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an  action  on  tbe  note  in  the  hands  of  a  trans- 
feree after  maturity.  Ayer  t.  Hutchlns,  4 
Mass.  870,  8  Am.  Dec.  232. 

And  that  tbe  payees  in  a  note  at  the  time 
it  waa  given  agreed  with  the  maker  that  if  he 
would  give  the  note  they  would  forward  him 
goods  to  a  designated  amount  to  make  good  cer- 
tain overcharges  and  offsets  claimed  by  him 
growing  out  of  previous  transactions  in  the  pur- 
chase of  merchandise  of  them  by  him,  and  that 
they  had  failed  to  do  so,  and  that  the  plaintiff 
took  the  note  of  the  payees  without  consider- 
ation after  maturity,  is  a  good  defense  In  an 
action  thereon.  Haggerty  v.  Walker,  21  Neb. 
696,  33  N.  W.  244. 

And  an  agreement  between  the  holders  of  two 
bills  of  exchange  of  the  same  tenure  and  the  in- 
dorser  thereon,  who  had  lent  his  indorsement 
to  the  drawer,  that  upon  payment  of  one  of  the 
bills  he  should  be  exonerated  from  both,  made 
while  the  bills  were  in  tha  hands  of  an 
agent  empowered  to  present  them  for  acceptance 
and  receive  the  money  when  due  and  pay  over  a 
part  of  It  to  the  plaintiff,  attaches  to  the  bills, 
and  follows  them,  where  they  are  8ul>sequently 
presented  for  acceptance  by  the  agent,  and 
dishonored,  and  after  the  dishonor  the  agent, 
not  knowing  of  such  agreement  between  his 
principal  and  the  Indorser,  assigns  one  of  tbe 
bills  to  the  plaintiff,  who  has  been  informed  of 
the  dishonor,  so  that  he  will  receive  It  subject 
to  all  its  Inflrmities ;  and  where  the  indorser  af- 
terwards takes  up  and  discharges  the  other  bill 
which  remains  In  the  hands  of  the  agent,  both 
are  discharged.  Crosley  v.  Ham,  18  Bast,  498, 
12  Revised  Rep.  410. 

So,  that  notes  were  given  to  the  payee 
by  the  maker  as  an  acknowledgment  of  a  debt 
due  from  the  maker  for  money  loaned  on  certain 
terms  of  repayment  by  agreement  between  them, 
fixing  the  time  and  mode  of  payment  at  a  more 
distant  period  and  by  Instalments,  is  a  good 
defense  In  an  action  on  such  notes  brought  by 
one  who  took  them  from  the  payee  long  after 
their  maturity.     M'Lure  v.  Pringle,  18  Price,  8. 

And  the  tact  that  a  note  was  not  given  for  a 
loan  made  to  the  maker,  but  was  merely  a  secur- 
ity for  the  return  of  the  amount  with  Interest, 
In  case  an  arrangement  with  the  maker  to  have 
the  amount  applied  In  part  payment  of  a  bond 
and  mortgage  of  another  person  should  not  be 
consummated,  which  was  not  done,  Is  a  good 
defense  In  an  action  on  the  note  by  such  an  in- 
dorsee.    DeMott  V.  Starkey,  8  Barb.  Ch.  403. 

And  that  the  payee  of  a  note  gave  a  mortgage 
upon  his  real  estate  for  the  purpose  of  prevent- 
ing it  from  being  charged  with  penalties  or  li- 
abilities on  account  of  alleged  lilegai  sales  of  In- 
toxicating liquors,  and  that  the  mortgagee  ex- 
ecuted to  him  a  promissory  note  for  an  amount 
equal  to  the  mortgage  for  the  purpose  of  pro- 
tecting him  against  It,  and  that  the  note  In  suit 
was  a  renewal  of  the  note  thus  given,  and  that 
the  mortgagee  had  subsequently  acknowledged 
satisfaction  of  the  mortgage  without  consider- 
ation, are  a  good  defense  In  such  an  action. 
Merrick  v.  Butler,  2  Lans.  108. 

Ajad  so  are  the  facts  that  the  transaction  be- 
tween the  original  parties  to  a  note  was  a  mere 
loan  of  bank  stock  by  the  payee  to  the  maker, 
and  that  the  note  was  made  as  a  memorandum 
by  way  of  security  for  the  return  of  tbe  stock, 
and  for  no  other  purpose.  Herrlck  v.  Wolver- 
ton.  41  N.  Y.  581,  1  Am.  Rep.  461,  Reversing  42 
Barb.  50. 

In  the  above  case.  Merrttt  v.  Todd,  28  N.  Y. 
28,  80  Am.  Dec.  243.  infra,  XV.  a,  was  ex- 
plained and  distinguished,  the  court  saying  that 
that  case  only  decides  what  tbe  law  Is  between 
the  holder  and  Indorser,  and  that  questions  of 
46  L.  R.  A. 


charging  the  Indorser,  and  questions  of  allowing 
an  original  defense  to  the  maker,  may  depend 
on  very  different  coosideratlona.  But  It  wa» 
further  said  by  Earl,  Ch.  J.,  that  that  case  !• 
understood  to  be  a  departure  from  every  case 
previously  decided  upon  the  same  point,  and  to 
have  laid  down  a  new  rule. 

So,  a  note  and  mortgage  past  due  when  as- 
signed pass  to  the  assignee  .subject  to  the  de- 
fense that  It  was  understood  between  the  par- 
ties that  the  lien  of  the  mortgage  was  to  be 
waived  and  subordinated  to  the  lien  of  another 
mortgage,  and  that  through  mistake  of  the  par- 
ties this  was  not  done.  British  American 
Mortg.  Co.  V.  Smith,  46  S.  C.  83,  22  8.  E.  747. 

And  a  note  held  by  the  payee  at  the  time  the- 
maker  became  insolvent  and  made  a  trust  deed 
in  which  the  payment  of  the  note  was  provided 
for,  postponing  It  until  other  classes  of  debts 
had  been  paid,  passes  to  a  transferee  after  ma- 
turity subject  to  the  provisions  of  the  trust 
deed,  though  It  was  not  reoorded  when  the  note 
was  transferred.  Kam  t.  Blackford  (Va.)  20 
S.  E.  149. 

And  refusal  to  find  on  allegations  in  an  action 
on  a  note  brought  by  an  assignee  after  maturity 
that  the  defendant  signed  tbe  note  as  surety  on 
the  principal's  agreement  to  give  a  mortgsge  to 
secure  It,  and  that  the  payee  accepted  the  mort- 
gage with  the  note  pursuant  to  such  agreement, 
and  refusal  to  And  as  to  the  conditions  and 
purposes  of  the  mortgage,  are  error  where  there 
was  uncontroverted  'evidence  of  such  allegation, 
and  the  mortgage  showed  the  purpose  to  secure 
the  note.  First  Nat.  Bank  t.  Williams,  2 
Idaho,  618,  23  Tac.  652. 

So.  a  note  assigned  after  maturity,  though  for 
a  valuable  consideration.  Is  subject  to  an  agree- 
ment between  tbe  vendor  and  vendee  of  land  for 
the  purdiase  price  of  which  the  note  was  given, 
that  the  vendor  should  hold  his  purehase-money 
deed  of  trust  subject  to  a  second  deed  of  trust 
given  to  a  third  person  to  secure  a  loan  by  him 
to  the  vendee  to  enable  him  to  build  on  the  land. 
Loewen  v.  Forsee,  137  Mo.  29,  88  S.  W.  712. 

And  an  answer  alleging  that  the  note  sued 
on  was  Indorsed  to  the  holder  after  maturity  aa 
collateral  security,  with  notice  of  an  agreement 
between  the  maker  and  payee  that  the  note  waa 
to  be  delivered  to  trustees  to  pay  off  encum- 
brances upon  the  lands  for  the  purchase  price 
of  which  the  note  was  given,  though  setting 
forth  no  legal  defense,  presents  a  defense  In 
equity 'which  should  not  be  stricken  out  on  mo- 
tion.    Farrls  v.  Catlett,  82  Mo.  469. 

And  the  tender  of  a  conveyance  by  one  who 
agrees  to  sell  land,  the  purchase  price  to  be  pay- 
able in  instalments,  after  which  the  purchaser 
executes  his  notes  payable  at  different  times,  the 
vendor  agreeing  to  convey  on  payment  of  the  last 
instalment,  is  a  condition  precedent  to  the  right 
to  sue  which  the  purchaser  may  insist  upon, 
and  set  up  the  want  of  such  tender  against  an 
indorsee  after  maturity.  Folsom  t.  Bartlett,  2 
Cal.  163. 

So,  an  Indorsement  of  a  promissory  note 
eight  months  after  the  note  Is  due  under  an 
agreement  that  the  Indorsee  Is  not  to  be  liable 
on  his  Indorsement  if  the  makers  refuse  pay- 
ment, is  sufficient  to  charge  the  Indorsee  with 
such  negligence  In  not  making  further  Inquiry 
as  will  subject  the  note  in  his  hands  to  the 
agreement.  Ayer  t.  Hutchins,  4  Mass.  370,  8 
Am.  Dec.  232. 

Upon  the  other  hand,  however.  It  has  been 
held  that  parol  evidence  of  an  agreement  be' 
tween  tbe  Indorsee  of  a  promissory  note  and  hia 
Immediate  indorser  which  would  vary  the  legal 
liability  of  the  Indorser  under  his  Indorsement, 
18  Inadmissible  In  an  action  by  the  Indorsea 
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•gainit  the  indorser,  where  the  Indonement 
was  in  blank  after  maturity.  Smith  t.  Caro,  9 
Or.  278. 

And  that  the  maker  of  a  note  transferred 
when  oYerdoe  cannot  destroy  its  legal  Import 
and  operation  by  introducing  parol  evidence  of 
an  agreement  that  it  was  not  to  be  negotiated, 
or  that  it  was  not  to  be  sued  on  until  it  should 
be  ascertained  whether  certain  debts  could  be 
collected  or  not  McSherry  ▼.  Brooks,  46  Md. 
108. 

So,  an  agreement  made  by  a  holder  of  notes 
apon  assigning  them,  by  which  they  were  to  re- 
main the  property  of  the  assignor  until  the  as- 
signee should  remove  encumbrances  on  a  cer^ 
tain  farm  which  he  agreed  to  sell  to  the  assignor, 
which  agreement  was  not  carried  out,  but  the 
notes  were  subsequently  assigned  after  matur- 
ity, does  not  constitute  an  equity  growing  out 
of  the  notes  subject  to  which  the  last  holder 
would  take.     Fairchild  ▼.  Brown,  11  Conn.  26. 

And  an  indorsement  by  the  maker  upon  a 
note  In  the  hands  of  an  indorsee  after  maturity, 
which  note  was  neaji^ly  outlaw^,  o^  a. payment 
for  the  purpose  of  reviving  the  same,  effectually 
precludes  him  from  resorting  to  a  defense  in  an 
action  thereon,  that  they  were  given  subject  to 
an  agreement  that  the  proceeds  of  certain  debts 
collected  should  be  applied  thereon.  McSherry 
▼.  Brooks,  46  Md.  108. 

And  an  agreement  between  the  payee  of  a 
note  who  held  a  mortgage  to  secure  it,  and  the 
holder  of  a  second  mortgage  upon  the  same 
premises,  to  cancel  the  mortgage,  which  was 
never  done.  Is  no  defense  to  an  action  on  the 
note  brought  by  one  to  whom  the  note  and  mort- 
gage were  subsequently  transferred,  though  the 
transfer  was  after  the  maturity  of  the  note. 
Crosby  v.  Tanner,  40  Iowa,  136.  But  see  Brit- 
ish American  Mortg.  Co.  v.  Smith,  45  S.  C.  88, 
22  8.  E.  747,  stij^ra. 

See  also,  generally,  note.  Contemporaneous 
BfffeemenU  and  their  breach  as  a  defense  to  a 
promissory  note,  American  Gas  &  V.  Mach.  Co. 
V.  Wood  (Me.)  48  L.  R.  A.  440. 

g.  That  it  teas  partnership  paper. 

The  rule  has  been  laid  down  that  as  the 
payee  In  a  note  executed  by  a  partnership  to 
one  of  its  members  cannot  sue  on  It  at  law,  his 
assignee  cannot  sue,  as  the  assignment  cannot 
create  a  right  to  sue  when  the  assignor  had 
no  such  right.  Hill  v.  Mcl^herson,  15  Mo.  204, 
6ft  Am.  Dec.  142. 

Within  this  rule,  where  the  makers  and  In- 
dorsers  of  a  note  are  firms  having  a  common 
member,  an  assignee  thereof  after  maturity  can- 
not sue  the  makers  thereof,  though  he  had  pre- 
viously been  payee  of  the  note  and  claimed  as 
sifch.  -Calhoun  v.  Albln,.49  Mo^  304. 

And 'where  a  partner  draws  notes  ftn  the  name 
of  his  firm  payable  to  himself,  and  Indorses  them 
to  a  third  person  for  a  personal  consideration, 
the  first  indorsee  cannot  maintain  an  action 
upon  them  against  the  firm  if  he  knows  that  the 
notes  were  antedated,  and  a  second  Indorsee  re- 
ceiving them  after  maturity  Is  in  the  same 
position.  Smyth  v.  Strader,  4  How.  404,  11  L. 
€d.  1031. 

And  whether  the  first  Indorsee  of  the  note 
took  It  with  knowledge  that  it  was  made  by  a 
pikrtner  in  the  name  of  his  partnership  for  his 
own  benefit  and  for  a  personal  consideration, 
and  whether  the  second  Indorsee  thereof  took  it 
after  maturity  so  as  to  preclude  a  recovery 
thereon,  are  matters  of  evidence  for  the  Jury. 
Ibid. 

So.  the  maker  of  a  note  which  had  been  trans- 
ferred when  past  due  to  one  who  was  to  use 
the  avails  of  it,  in  his  discretion,  for  the  bene- 
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fit  of  the  payee's  family,  cannot  set  up  by  way 
of  defense  or  counterclaim,  that  the  payee  was 
at  the  time  of  the  transfer  indebted  to  him  for 
advances  made  to  a  firm  of  which  they  and  a 
third  person  not  a  party  to  the  suit  were  part- 
ners of  which  no  account  had  been  stated, 
though  subsequent  to  the  transfer  the  payee  had 
died  insolvent,  as  the  third  partner  would  be 
an  essential  party  to  the  suit  for  the  establish- 
ment of  the  claim.  Cummlngs  v.  Morris,  26  N. 
Y.  625. 

Upon  the  other  hand.  It  has  been  held  that 
while  an  Indorsee  who  takes  a  note  which  re- 
mained in  the  hands  of  the  payee  until  after 
maturity  is  held  chargeable  with  notice  of  any 
equities  against  the  note  in  the  hands  of  the 
payee  if  any  there  be,  the  equities  with  which 
he  is  thus  chargeable  must  be  real  equities  af- 
fecting the  merits  of  the  payee's  demand,  and 
not  a  mere  personal  disability  in  the  payee  to 
sue ;  and  that  the  technical  disability  of  a  part- 
ner to  sue  his  firm  affects,  not  the  right,  but 
the  remedy,  and  does  not  extend  to  the  indorsee 
of  a  negotiable  note  made  by  the  firm  to  a  part- 
ner and  indorsed  by  him,  though  transferred 
after  its  maturity.  Young  v.  Chew,  0  Mo.  App. 
387. 

And  that  notwithstanding  the  fact  that  no 
action  at  law  can  be  maintained  on  a  negotiable 
promissory  note  executed  by  a  firm  to  one  of  its 
members,  ths  incapacity  to  sue  does  not  attend 
the  indorsee  of  such  paper,  and  the  transferee 
may  sue  all  parties,  though  he  took  it  after 
maturity.  Knaus  t.  Givens,  110  Mo.  B8,  19 
S.  W.  635. 

In  the  above  case,  Calhoun  ▼.  Albln,  48  Mo. 
304,  supra,  was  said  to  have  been  incorrectly 
decided  so  far  as  concerns  the  point  in  hand,  in- 
asmuch as  it  falls  to  distinguish  the  difference 
between  a  negotiable  and  a  non-negotiable  note, 
and  the  indorsement  of  a  note  of  the  former 
description  and  the  assignment  of  a  note  of 
the  latter  description. 

Within  this  rule,  the  Indorsee  of  an  overdue 
note  given  by  the  members  of  a  partnership  aft- 
er dissolution,  in  the  partnership  name,  to  one 
of  their  number,  payable  on  demand  expressed 
to  be  glv4n  for  cash  borrowed  of  such  partner, 
is  entitled  to  recover  thereon,  though  the  payee, 
being  a  partner,  could  not  have  done  so,  as  there 
was  originally  no  infirmity  or  want  of  equity 
in  the  contract.  Nevins  v.  Townsend,  6  Conn. 
5. 

And  while  a  note  made  by  a  firm  to  one  of 
Its  members  for  money  advanced  by  such  part- 
ner to  the  firm,  which  was  transferred  by  the 
firm  after  maturity,  may  be  subject  to  any  off- 
set which  the  firm  had,  where  no  such  defense 
Is  proved  and  the  validity  of  the  note  is  in 
question,  the  maker  cannot.  Interpose  as  a  de- 
fense the  fact  that  the  payee»  being  one  of  the 
partners,  could  not  maintain  an  action  against 
the  firm,  and  therefore  bis  Indorsee  after  matur- 
ity could  not  recover  thereon.  Sherwood  v. 
Barton,  36  Barb.  284. 

And  a  purchaser  In  good  faith  and  after  ma- 
turity of  a  note  made  by  a  firm  to  the  order 
of  one  of  the  partners  therein  Is  not  precluded 
from  recovering  thereon  In  the  absence  of  any 
evidence  of  the  state  of  the  accounts  of  the  part- 
nership, or  that  the  payee  was  In  any  way  a 
debtor  to  the  firm  when  the  transfer  was  made, 
or  that  there  were  any  equities  existing  against 
him  which  did  not  exist  when  the  note  was 
made,  upon  the  ground  that  the  payee  was  a 
partner  and  could  have  no  dealings  with  his 
firm  which  were  not  subject  to  a  final  account- 
ing, and  that  the  equities  of  such  an  accounting 
attach  to  such  claims  as  he  may  hold  against 
the  firm,  and  that  therefore  lult  could  not  be 
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brought  by  ■  him.  Carpenter  ▼.  Greenop,  74 
Mich.  664,  4  L.  R.  A.  241.  42  N.  W.  276. 

So,  that  one  who  took  a  note  of  a  firm  from 
the  payee  by  Indorsement  before  maturity  was 
a  member  of  the  firm,  and  that  the  firm  had  be- 
come Insolvent  and  bad  been  dissolved  before  the 
maturity  of  the  note,  are  no  defense  in  an  action 
thereon  brought  by  a  subsequent  Indorsee  who 
took  it  after  maturity.  Young  ▼.  Shriner,  80 
Va.  463. 

The  maker  of  a  note  which  had  been  given 
on  the  settlement  of  a  partnership  formerly  ex- 
isting between  the  maker,  the  payee,  and  a  third 
person,  however,  may  be  relieved  from  liability 
thereon  In  an  action  brought  by  a  transferee 
after  maturity  by  showing  error  In  the  settle- 
ment.    Ford  V.  Dosson,  1  Rob.  (La.)  39. 

And  a  note  given  by  one  partner  to  another 
In  consideration  ol  a  contract  between  them 
that  he  was  to  get  two  thirds  of  the  proQts 
of  the  partnership  for  designated  years,  which 
is  transferred  after  maturity,  Is  subject  in  the 
hands  of  the  transferee  to  the  defense  that  the 
payee  partner  had  received  and  appropriated 
during  a  part  of  such  time  a  sum  in  excess  of 
his  share  of  the  profits  more  than  suflScient  to 
satisfy  the  note.  Carter  v.  Christie.  30  Ga. 
813. 

h.  That  it  KOi  ttocommodatton  paper. 

The  rule  adopted  In  England,  and  followed 
to  some  extent  In  the  United  States,  Is  the  one 
laid  down  In  Ren  wick  v.  Williams,  2  Md.  356, 
that  accommodation  notes  are  an  exception  to 
the  rule  that  failure  of  consideration  may  be 
set  up  against  an  Indorsee  after  maturity ;  and 
where  an  overdue  accommodation  note  Is  In- 
dorsed by  the  payee  after  maturity  to  one  who 
has  no  knowledge  of  the  character  of  the  note, 
the  fact  that  it  Is  an  accommodation  note  will 
not  prevent  the  holder  from  recovering  against 
the  maker. 

This  rule  is  based  upon  the  theory  that  the 
parties  to  accommodation  paper  hold  themselves 
out  to  the  public  by  their  signatures  to  be  ab- 
solutely bound  to  every  person  who  shall  take 
the  same  for  value,  to  the  same  extent  as  If 
that  value  were  personally  advanced  to  them  or 
on  their  account  and  at  their  request,  without 
reference  to  whether  the  paper  was  under  due 
or  over  due  when  thus  taken,  or  whether  or  not 
the  taker  had  knowledge  of  its  accommodation 
character. 

This  rule  is  stated  in  many  of  the  text-books, 
and  Is  laid  down  and  acted  upon  In  Cottrell  v. 
Watklns.  89  Va.  801.  19  L.  R.  A.  754,  17  S.  E. 
32S  ;  Sturtcvant  v.  Ford.  4  Mann.  &  G.  101,  4 
Scott,  N.  R.  608,  and  other  cases  cited  below. 

Thus,  a  negotiable  Instrument,  whether  made 
for  accommodation  or  not,  is  negotiable  as  well 
after  as  before  it  becomes  due.  Renwlck  v. 
Williams.  2  Md.  356;  Sturtevant  v.  Ford.  4 
Mann.  &  G.  101,  4  Scott,  N.  R.  668. 

Unless  there  was  an  agreement  for  the  pur- 
pose of  restraining  such  negotiation.  Sturte- 
vant V.  Ford.  4  Mann.  &  G.  101.  4  Scott,  N.  R. 
€08. 

And  may  be  negotiated  after  maturity  so  as 
to  pass  title  thereto  In  the  absence  of  any  re- 
strictions limiting  negotiations  to  the  time  be- 
fore it  became  due.  Stein  v.  Yglesias,  1  Cromp. 
M.  &  R.  565 :  Harrington  v.  Dorr,  3  Robt.  275. 

And  one  who  makes  such  a  note  without  limi- 
tation as  to  the  time  of  Its  use  Is  not  presumed 
in  law  to  have  limited  such  use  to  the  period 
prior  to  Its  maturity.  Harrington  ▼.  Dorr,  8 
Robt.  275. 

And  it  Is  not  invalid  in  the  hands  af  an  In- 
dorsee because  he  took  It  after  maturity.     Smith 
V.  Lawson.  18  W.  Va.  212.  41  Am.  Rep.  688. 
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And  a  bona  fide  Indorsee  may  enforce  It 
against  prior  parties  whether  he  took  it  before 
or  after  maturity.  Davis  ▼.  Miller,  14  Gratt. 
1. 

And  though  he  knew  that  It  was  an  accommo- 
dation note.  Thompson  ▼.  Shepherd,  12  Met. 
311,  46  Am.  Dec.  676. 

In  Renwlck  v.  Williams,  2  Md.  356.  supra, 
Wyman  v.  Gray,  7  Harr.  &  J.  409,  9upra,  III.  b, 
was  diatingulshed  upon  the  ground  that  in  that 
case  the  note  was  not  an  accommodation  note, 
and  the  equity  of  the  maker  there  spoken  of 
could  not  Include  such  a  defense  as  the  one  re- 
lied upon  In  the  present  case. 

But  see  infra,  Kellogg  v.  Barton,  12  Allen, 
527,  Mackay  v.  Holland.  4  Met.  69,  as  to  the 
Massachusetts  rule. 

An  accommodation  note  Is  given  to  enable 
the  payees  to  obtain  credit  thereby,  and  the 
payees  have  full  authority  to  dispose  of  It  for 
any  legitimate  purpose,  and  the  holder  for  value 
would  hold  the  note  by  as  firm  a  title  as  if 
founded  on  a  real  business  transaction,  and 
that  it  was  indorsed  after  due  will  not,  without 
some  equity  In  the  maker,  defeat  the  rights  of 
the  holder.  First  Nat.  Bank  v.  Grant,  71  Me. 
374,  36  Am.  Rep.  334. 

When  it  was  not  made  for  a  specific  purpose 
and  there  was  no  restriction  upon  its  use.  Con- 
nerly  ▼.  Planters'  &  M.  Ins.  Co.  66  Ala.  432. 

And  In  such  case  a  recovery  may  be  had 
where  the  note  was  for  the  general  accommoda- 
tion of  the  payee,  and  there  was  no  pretense  of 
any  misapplication  of  It,  and  nothing  In  the 
terms  of  the  agreement  under  which  It  was 
taken  that  prohibited  the  payee  from  using  it 
after  the  pay  day  of  the  Instrument.  Seyfert 
V.  Edison,  45  N.  J.  L.  393. 

While  the  law  may  Imply  the  condition  of  a 
reasonable  time  In  the  negotiation  of  a  note 
where  it  was  made  for  accommodation,  and  the 
Indorser  appears  to  be  a  surety,  the  right  Is 
not  necessarily  restricted  to  the  period  before 
the  maturity  of  the  note.     Harrington  ▼.  I>orr, 

3  Robt.  275. 

And  the  holder  of  a  note  loaned  to  the  In- 
dorser  for  his  accommodation  without  any  re- 
striction can  recover  thereon,  even  If  he  had 
knowledge  of  Its  origin,  to  any  amount  for 
which  he  held  It  as  security  not  exceeding  the 
sum  named  In  the  note,  whether  such  note  wss 
used  before  or  after  maturity.  East  River 
Bank  v.  Butterworth.  45  Barb.  476. 

And  that  such  a  note  was  made  without  con- 
sideration, and  transferred  by  the  payee  to  the 
holder  after  It  became  due.  constitutes  no  de- 
fense In  an  action  by  such  holder  upon  the  note. 
Corbitt  V.  Miller,  43  Barb.  305. 

But  see  Chester  v.  Dorr,  41  N.  T.  279.  infra, 
which  evidently  establishes  the  contrary  rule 
in  New  York. 

Nor  Is  the  holder  of  such  a  note  prevented 
from  recovering  the  whole  amount  thereof  from 
an  indorser  by  the  fact  that  he  acquired  It  after 
dishonor  for  a  less  sum  than  its  faee.  Mc- 
Veigh V.  Allen,  20  Gratt.  688. 

So,  that  a  bill  was  accepted  for  the  accom- 
modation of  the  drawer  without  consideration, 
and  was  Indorsed  after  It  became  due,  are  not 
of  themselves  a  defense  In  an  action  against 
the  acceptor  by  the  Indorsee  on  the  bill.  Charles 
V.  Marsden,  1  Taunt.  224 ;  Sturtevant  y.  Forde, 

4  Scott,  N.  R.  668,  4  Mann,  k  O.  101. 

And  a  plea  by  the  acceptor  of  a  bill  In  an  ac- 
tion against  him  thereon  by  the  Indorsee,  that 
it  was  accepted  before  It  became  due  at  the  re- 
quest and  for  tfye  accommodation  of  the  drawer 
and  without  consideration,  and  that  the  bill 
was  Indorsed  to  the  plaintiff  after  It  became  du^ 
Is  bad  In  the  absence  of  anything  to  show  aa 
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agreement  for  the  purpose  of  restraining  Its 
negotiation  after  maturity.  Sturtevant  ▼. 
Ford,  4  Mann.  &  O.  101.  4  Scott,  N.  R.  608. 

Axid  an  answer  In  such  an  action  on  a  bill  of 
exchange  drawn  payable  to  the  drawer's  order 
and  Indorsed  by  him  to  another,  who  indorsed 
it  to  the  plaintiff,  that  he  accepted  for  the  ac* 
commodatlon  of  the  drawer  and  payee  without 
conalderation.  and  on  the  terms  and  conditions 
that  the  bill  should  be  negotiated  for  their  ac- 
commodation only  before  it  became  due.  and  that 
the  plaintiff  became  the  holder  after  It  was  doe, 
seta  op  no  defense  in  the  absence  of  anything  to 
show  that  the  payee  did  not  Indorse  to  someone 
before  maturity,  who  after  maturity  transferred 
it  to  the  plaintiff.  Carruthers  v.  West.  11  Q. 
B.  143,  IT  L.  J.  Q.  B.  N.  S.  4,  12  Jur.  79. 

So,  that  a  note  indorsed  by  two  persons  for 
the  accommodation  of  the  maker,  and  taken  up 
by  them  upon  being  dishonored  and  transferred 
to  one  of  their  number,  was  originally  made  for 
the  accommodation  of  the  maker.  Is  no  defense 
in  an  action  by  such  transferee  against  the 
maker  on  the  note.  Havens  y.  Huntington,  1 
Cow.  387. 

And  where  the  original  indorsement  remains 
thereon,  such  transferee  may  maintain  an  ac- 
tion in  his  own  name  as  indorsee.     Ibid. 

But  while  the  negotiable  quality  of  a  note 
is  not  destroyed  by  the  accommodation  Indor- 
sers  adTandng  money  thereon  and  taking  It  up, 
where  In  such  case  Its  negotiation  may  work 
a  wrong  to  any  of  the  previous  parties,  such  a 
payment  will  l>e  held  to  extinguish  the  note. 
Ibid, 

And  the  payment  of  an  accommodation  note 
at  or  before  Its  maturity  by  the  party  for  whose 
accommodation  it  was  made,  destroys  its  nego- 
tiability.    Blenn  y.  Lyford,  70  Me.  149. 

If  paid  at  its  maturity  by  the  real  debtor, 
although  he  Is  not  a  party  to  It,  it  cannot  be 
thereafter  transferred  by  him  so  as  to  give  It 
validity  against  the  accommodation  makers  and 
Indorsers.  Cottrell  v.  Watkins,  89  Va.  801,  19 
L.  R.  A.  754,  17  S.  E.  328. 

And  that  a  bill  of  exchange  was  accepted  for 
the  accommodation  of  the  drawer  without  con- 
sideration, and  that  it  was  indorsed  over  by  the 
drawer  after  it  bad  been  paid  by  him  at  its 
maturity,  are  a  good  defense  in  an  action  there- 
on by  the  Indorsee  against  the  acceptor.  Parr 
V.  Jewell,  10  C.  B.  684. 

In  the  above  case,  Charles  v.  Marsden,  1 
Taunt.  224,  $upra,  was  distinguished  upon  the 
ground  that  In  that  case  the  question  arose  upon 
the  pleadings,  whereas  In  this  case  it  is  pre- 
sented upon  the  evidence. 

So,  accommodation  paper  given  for  a  particu- 
lar purpose,  and  afterwards  taken  up  by  the 
paye4  with  an  agreement  against  its  further 
circulation,  cannot  be  issued  by  him  after  matur- 
ity, so  as  to  subject  the  accommodation  maker 
to  fnrthar  liability.  Wrlxon  v.  Macoboy,  6 
Vict.  L.  Rep.  350.  as  cited  in  2  Randolph.  Com- 
mercial Paper,  316. 

And  accommodation  notes  dated  prior  to,  but 
not  negotiated  until  after,  the  execution  of  a 
voluntary  deed  by  the  maker,  designed  to  sat- 
isfy the  note,  and  after  its  maturity,  are  to  be 
regarded  as  antecedent  debts,  when  the  question 
is  whether  th«  deed  Is  void  as  against  creditors. 
Williams  V.  Banks,  11  Md.  108. 

On  the  contrary,  however,^  many  of  the  courts 
bold  that  the  rule  that  one'  who  takes  a  note 
after  It  Is  doe  takes  It  subject  to  the  equities 
to  which  it  Is  liable  In  the  hands  of  him  from 
whom  he  takes  It,  applies  to  paper  drawn.  In- 
dorsed, or  accepted  for  accommodation.  Bacon 
V.  Harris,  15  R.  I.  500,  10  Atl.  647. 

And  that  one  who  acquires  an  accommodation 
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note  after  maturity  takes  It  subject  to  all  di^ 
fenaes  existing  In  favor  of  the  maker  as  against 
the  payee  or  other  party  for  whose  accommoda- 
tion It  was  made.  Glasscock  v.  Smith,  25  Ala. 
474. 

This  rule  Is  founded  upon  the  theory  that  It 
cannot  be  supposed  that  a  party  to  accommoda- 
tion paper  Intended  by  signing  to  giver  It  cur- 
rency by  the  loan  of  his  credit  for  a  longer 
period  than  it  is  to  run  according  to  its  terms, 
as  it  cannot  be  supposed  that  the  party  would 
guarantee  the  responsibility  of  another  indefi- 
nitely. The  time  daring  which  the  borrower  is 
at  liberty  to  obtain  credit  on  the  paper  is 
deemed  to  be  fixed  by  the  limitation  of  the  time 
of  payment.  See  Chester  v.  Dorr,  41  N.  Y. 
270,  and  Bacon  v.  Harris.  15  R.  I.  599,  10  Atl. 
647,  and  other  cases  cited  below,  for  the  expres- 
siofa  and  application  of  this  theory. 

Within  this  role,  the  fact  that  a  note  was 
made  for  the  accommodation  of  the  payee  with- 
out consideration,  and  negotiated  by  him  when 
over  due,  is  a  good  defense  in  an  action  by  an 
indorsee  against  the  maker.  Bower  v.  Hastings, 
36  Pa.  285 ;  Peaie  v.  Addlcks,  174  Pa.  549,  34 
Atl.  203;  Kellogg  v.  Barton,  12  Allen,  527; 
Whitweli  T.  Crehore,  8  La.  540.  28  Am.  Dec. 
141 ;  Riegel  v.  Cunningham,  9  Phlla.  177 ;  Wil- 
son V.  Mechanics'  Sav.  Bank,  use  of  Park,  45 
Pa.  488 :  Cummlngs  v.  Little,  45  Me.  183. 

The  immediate  Indorsee  of  a  person  for  whose 
accommodation  an  indorsement  of  a  negotiable 
note  was  made,  who  receives  the  note  from  him 
after  maturity.  Is  In  no  better  position  In  an  ac- 
tion on  the  note  than  the  accommodated  In- 
dorsee.  Peale  v.  Addlcks.  174  Pa.  549,  84  AU. 
203 ;  Cottrell  v.  Watkins,  89  Va.  801,  10  L.  R. 
A.  754.  17  S.  E.  828. 

And  a  transferee  of  a  promissory  note  who 
takes  it  after  maturity  from  a  person  for  whose 
accommodation  it  was  indorsed  cannot  recover 
of  the  accommodation  indorser  who  Indorses 
without  consideration,  though  he  paid  a  full 
consideration  therefor.  Chester  v.  Dorr,  41  N. 
Y.  279. 

And  want  of  consideration  for  a  note,  and 
that  the  note  wa»  given  solely  to  accommodate 
the  payee  for  the  puivose  of  raising  money  on 
it,  and  that  it  remained  in  his  hands  after  a 
final  settlement  of  all  accounts  between  the  par- 
ties and  was  afterwards  improperly  transferred, 
is  a  good  defense  In  an  action  thereon  by  a 
transferee  after  maturity.  Turcas  v.  Rogers. 
3  Mart.  N.  S.  609. 

So,  no  recovery  against  the  maker  can  be  had 
upon  a  note  made  for  the  accommodation  of  the 
payee  to  enable  him  to  raise  funds,  with  an  un- 
derstanding that  he  was  to  pay  It  If  he  used  it, 
where  he  pledged  it  to  secure  an  indorsement. 
Stetson  V.  Stackhouse,  18  La.  119. 

And  a  person  who  Indorses  notes  at  the  In- 
stance ot  the  transferrer  to  enable  him  to  raise 
money  under  an  aasnrance  that  lie  is  never  to  be 
liable  thereon  can  avail  himself  of  such  Indorse- 
ment and  assurance  against  a  subsequent  hold- 
er who  takes  them  after  their  dishonor.  Whit- 
well  V.  Crehore,  8  La.  540,  28  Am.  Dec  141. 

And  where  a  note  secured  by  mortgage  is 
transferred  by  the  payee  before  maturity  with- 
out consideration,  and  solely  for  the  accommo- 
dation of  a  firm  of  bankers  as  a  loan  to  enable 
them  to  use  the  same  as  collateral,  and  Is  al- 
lowed to  remain  in  their  custody  until  after  It 
becomes  due,  when  the  survivor  of  the  firm, 
without  the  knowledge  of  the  payee,  hypothe- 
cates the  note  and  mortgage  to  another  by  de- 
livery, the  transferee  taking  the  same  In  good 
faith  and  for  full  value  without  inquiry  or  in- 
dorsement, he  acquires  neither  title  nor  Interest 
which  would  be  good  against  the  payee,  qt  which 
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would  entitle  him  to  foreclose  the  mortgage  as 
against  the  real  owner.  Osbom  t.  McClelland, 
43  Ohio  St.  284,  1  N.  B.  644. 

So,  that  notes  had  been  indorsed  for  accom- 
modation of  the  maker,  and  delivered  to  a 
transferee  as  collateral  security  to  cover  ad- 
vances to  be  made  on  property  to  be  delivered 
for  sale  on  account  o<  the  maker,  and  that  prop- 
erty had  been  delivered  in  pursuance  of  the 
agreement  to  an  amount  sufficient  to  cover  the 
sums  advanced,  are  a  good  defense  in  an  action 
on  the  notes  brought  by  a  transferee  after 
maturity.     Llvermore  v.  Blood,  40  Mo.  48. 

And  that  a  bill  was  drawn  and  Indorsed  In 
blank  for  the  accommodation  of  the  acceptors  and 
without  consideration,  and  delivered  to  the  ac- 
ceptors, and  transferred  to  the  holder  after  its 
maturity,  when  the  acceptors  were  indebted  to 
the  indorser  In  a  sum  l/urger  than  the  amount 
of  the  bill,  Is  a  good  defense  in  an  action  there- 
on by  the  Indorsee  against  the  Indorser.  Bat- 
tle V.  Weems,  44  Ala.  105. 

And  that  a  note  was  made  for  accommodation 
to  secure  advances,  and  that  It  was  transferred 
by  the  payee  after  maturity,  and  that  when  so 
transferred  the  payee  was  In  fact  indebted  to 
the  person  for  whose  accommodation  the  note 
was  made,  are  a  good  defense  In  an  action  by 
the  holder  on  the  note  as  going  to  show  that  at 
the  time  of  its  transfer  the  payee  had  no  legal 
claim  on  the  note  against  the  maker,  who  was 
fully  discharged  from  further  liability.  Mackay 
V.  Holland,  4  Met.  69. 

And  that  a  note  was  not  given  by  tbe  maker 
as  evidence  of  Indebtedness  by  her  or  with  the 
understanding  that  It  was  to  be  held  or  enforced 
against  her,  but  only  to  be  used  as  collateral 
security  by  the  payee,  for  the  purpose  of  rais- 
ing money  or  getting  trade,  and  that  he  did  use 
It  for  that  purpose,  and  afterwards  took  It  up, 
but  again  transferred  It,  are  a  good  defense  to 
the  note  In  the  hands  of  a  person  taking  it  after 
maturity,  as  the  payee  could  not  have  stood 
upon  It     Coghlln  v.  May,  17  Cal.  616. 

So,  that  an  Indorser  of  a  note  was  an  accom- 
modation indorser  signing  at  the  payee's  request, 
and  that  the  payee  had  so  dealt  with  one  of 
the  makers  as  to  discharge  the  Indorser,  are  a 
good  defense  In  an  action  on  the  note  against 
the  Indorser  brought  by  one  who  took  the  paper 
after  maturity.  Simons  v.  Morris,  63  Mich. 
166,  18  N.  W.  626. 

And  that  a  note  was  an  accommodation  note 
made  and  Indorsed  for  the  benefit  of  the  person 
who  held  It  at  Its  maturity  may  be  established 
under  an  answer  alleging  that,  simultaneously 
with  Its  execution,  the  person  who  was  to  re- 
ceive and  hold  such  note,  and  for  whose  accom- 
modation and  benefit  It  was  Indorsed,  signed  a 
receipt  for  It  containing  an  agreement  to  pay  up- 
on certain  specified  terms.  Kellogg  v.  Barton, 
12  Allen,  627. 

The  maker  ot  an  accommodation  note,  who, 
when  the  note  Is  presented  to  him  by  one  who 
took  It  after  maturity,  admits  his  liability  as 
maker  of  the  note,  and  promises  payment  there- 
of in  case  of  a  designated  delay,  does  not  estop 
himself  from  showing  that  it  was  an  accommo- 
dation note  in  defense  of  an  action  thereon, 
where  at  the  time  of  making  the  admission  and 
promise  he  was  ignorant  of  the  facts  constitut- 
ing his  defense.     Mackay  v.  Holland,  4  Met.  69. 

And  the  payee  of  a  promissory  note  secured 
by  a  mortgage,  who  transfers  the  same  without 
consideration  for  the  accommodation  of  a  firm 
of  bankers,  and  leaves  the  same  until  after  the 
note  becomes  due,  when  the  same  Is  hypothe- 
cated by  the  survivor  of  the  firm  to  one  who 
takes  It  in  good  faith  and  for  full  value  without 
inquiry.  Is  not  estopped  thereby  from  after- 
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wards  asserting  ownership.  Osbora  v.  McClel- 
land, 43  Ohio  St.  284,  1  N.  E.  644. 

As  to  accommodation  notes  taken  after  ma« 
turlty  from  a  bona  fide  bolder,  see  Beail  v. 
General  Electric  Co.  10  Misc.  611,  38  N.  T. 
Supp.  627;  Weems  v.  Shaughnessy,  70  Hna, 
176,  24  N.  Y.  Supp.  271;  Thompson  v.  Shep- 
herd, 12  Met.  311,  46  Am.  Dec.  676,  infra,  V. 

It  is  to  be  observed  that  the  notes  Involved 
In  the  principal  case  were  accommodation  notes, 
but  the  rules  laid  down  In  the  case  are  gener- 
ally stated  and  apparently  applicable  to  all 
classes  of  decisions. 

1.  That  it  uHU  intended  for  collateral  eecuritp. 

Where  a  person  becomes  a  party  to  a  bill  or 
note  at  the  request  and  for  the  benefit  of  an- 
other, whether  as  guarantor,  Indorser,  or  sure- 
ty, the  relation  of  principal  and  surety  exists, 
and  If  such  note  Is  transferred  after  It  Is  dishon- 
ored the  Indorsee  has  Implied  notice  of  the  fact, 
and  takes  it  subject  to  the  equities  existing  be- 
tween the  original  parties.  Cummlngs  v.  Lit- 
tle, 46  Me.  183;  Capell  v.  Long.  84  N.  C.  17. 
And  see  Causey  v.  Snow,  122  N.  C.  326,  29  S. 
B.  869,  eupra,  II.  a. 

And  testimony  in  an  action  upon  a  promis- 
sory note  brought  by  a  transferee  after  matur- 
ity against  an  indorser,  tending  to  show  a  con- 
dition of  things  which  would  create  a  known 
relation  of  mere  suretyship,  and  which  would 
entitle  the  defendant  to  be  dealt  with  on  that 
footing.  Is  competent.  Simons  v.  Morris,  63 
Mich.  166. 

Thus,  the  makers  of  a  negotiable  note  given 
to  the  payee  to  indemnify  him  for  his  surety- 
ship to  a  third  person  for  a  debt  which  the  prin- 
cipal afterwards  pays  are  not  liable  thereon  to 
a  transferee  of  the  note  taking  It  after  its 
maturity.     M'Nelll  v.  McDonald,  1  Hill,  L.  1. 

And  where  notes  are  deposited  as  collateral 
security  to  an  Indebtedness  which  Is  afterwards 
paid,  and  such  collateral  notes  then  over  dae 
are  retained  as  collateral  to  another  debt  dae 
from  the  pledgeor,  they  are  subject  In  the  hands 
of  the  pledgee  to  all  such  defenses  as  may  have 
been  made  against  them  In  the  hands  of  the 
pledgeor.  Jenkins  v.  Bauer,  8  III.  App.  634. 
And  see  City  Bank  v.  Dill,  84  Mich.  649,  47  N. 
W.  1109,  eupra,  II.  b. 

And  where  the  note  appears  to  have  been 
given  as  collateral  security  for  money  advanced 
by  the  maker  as  his  portion  of  the  capital  In  a 
partnership  of  which  he  was  a  silent  member, 
to  secure  the  return  of  his  capital,  no  recovery 
can  be  had  thereon.  Stafford  v.  Fargo,  35  lU. 
481. 

So,  the  surety  on  a  note  given  for  an  Instal- 
ment of  the  purchase  price  of  land,  which  land 
was  afterwards  sold  to  another  subject  to  the 
former  purchaser's  rights.  Is  not  liable  thereon 
where  the  seller  afterwards,  and  after  the  ma- 
turity of  the  note,  transferred  it  to  the  second 
purchaser,  who  then  purchased  the  Interest  of 
the  maker  of  the  note,  and  paid  the  full  pur- 
chase price  of  the  land  to  the  vendor.  AshofE  v. 
Van  Brunt,  84  Mich.  676,  48  N.  W.  161. 

And  one  who  receives  the  transfer  of  a  note 
payable  to  certain  trustees  and  secured  by  a  deed 
of  trust,  by  Indorsement  by  such  trustees  as 
such  together  with  the  deed  of  trust  securing 
It  after  maturity,  as  a  pledge  to  secure  the  trus- 
tees' private  debt.  If  chargeable  with  notice  that 
the  note  was  held  In  trust,  and  Is  Mable  for  Its 
conversion  where  the  power  of  the  trustees  was 
limited  to  the  single  purpose  of  disposing  of  the 
property  for  reinvestment  for  the  benefit  of  the 
trust,  though  he  was  Ignorant  of  the  trust 
Turner  v.  Hoyle,  96  Mo.  837,  8  8.  W.  167. 

So,  where  the  holder  of  a  bill  deposits  it  with 
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a  creditor  as  a  collateral  secorlty  for  the  bal- 
ance  of  accounts  between  them,  and  the  creditor 
Indorses  it  over  to  another  after  it  is  due,  the 
indorsee  can  recover  of  the  Indorser  as  collateral 
security  to  the  extent  of  the  lowest  amount  of 
the'  balance  subsequent  to  the  transfer  as  se- 
4:urlty  only.  Collenridge  t.  Farquharson,  1 
^Starkle,  259. 

And  an  accommodation  note  executed  as  col- 
4atera]  to  secure  the  Indebtedness  of  the  payees 
to  a  bank,  which  is  indorsed  and  transferred  aft- 
«r  maturity,  Is  taken  with  notice  of  the  defects 
«nd  equities  of  the  maker,  and  can  be  enforced 
only  to  the  extent  necessary  to  secure  the  bank. 
First  Nat  Bank  ▼.  Werst.  62  Iowa.  684,  8  N.  W. 
711. 

As  to  such  paper  taken  after  maturity  from 
4>ona  fide  holder,  see  Lewis  ▼.  Long,  102  N.  C. 
206,  0  S.  E.  637 ;  Henley  ▼.  Holzer,  10  Mo.  App. 
245,  infra,  V. 

And  see  the  principal  case  for  an  example  of 
•equities  between  the  payee  and  pledgee  treated 
WLB  collateral  and  as  not  attaching  to  the  notes 
in  favor  of  the  makers  and  against  a  transferee 
4irter  maturity  of  the  pledge,  though  the  payee 
was  a  corporation  and  the  makers  stockholders 
ot  it. 

J.  Thai  it  had  been  lost  or  stolen. 

The  purchaser  of  a  bill.  note,  or  other  nego- 
tiable security,  though  bona  fide  and  for  value 
after  it  Is  due  from  one  who  had  no  titl.e  to  it, 
acquires  no  title  as  against  the  true  owner. 
Thomas  v.  Elnsey.  8  Ga  421. 

And  such  a  purchaser  Is  not  a  bona  fide  pur- 
chaser to  the  extent  of  being  protected  In  his 
purchase  sgalnst  the  rightful  owner  from  whom 
It  had  been  stolen,  unless  he  succeeds  to  the 
rights  of  a  holder  who  became  such  before  ma- 
turity. Northampt<>n  Nat.  Bank  v.  Kidder, 
106  N.  Y.  221,  60  Am.  Rep.  443,  12  N.  E.  577. 

In  the  above  case,  Morgan  v.  United  States, 
113  U.  S.  476,  28  L.  ed.  1044,  6  Sup.  Ct.  Rep. 
588.  infra,  VII.  c,  wss  distinguished  upon  the 
aground  that- In  that  case  the  character  of  the 
bond  was  such  that  It  continued  to  stand  upon 
Its  statutory  basis  as  a  bond  redeemable  at  the 
treasury  on  demand,  without  Interest  after  the 
maturity  of  the  call,  payable  according  to  its 
original  terms  and  not  overdue  in  the  com- 
mercial sense  until  after  the  day  of  uncondition- 
.al  payment,  and  Indiana  &  F.  C.  R.  Co.  v. 
Sprague,  103  U.  S.  756,  26  L.  ed.  554.  infra, 
VIII.,  was  explained,  the  court  saying  that  all 
that  was  held  in  that  case  was  that  the  mere 
presence  on  a  bond  of  a  past-due  and  unpaid 
•coupon  was  not  evidence  of  a  default. 

If  a  negotiable  instrument  be  taken  after  It 
Is  due,  the  party  taking  It  can  have  no  better 
title  to  it  than  the  party  from  whom  he  takes 
It.  and  therefore  cannot  recover  upon  It  where 
It  appears  that  It  had  been  previously  lost  or 
•stolen.  Down  v.  Hailing,  4  Barn.  &  C.  MO,  6 
Dowl.  &  R.  455,  2  Car.  &  P.  11. 

And  he  holds  it  subject  to  all  the  objections 
which  affected  It  In  the  hands  of  the  party  who 
•'first  tortiously  transferred  it.  and  an  action  at 
law  cannot  be  maintained  upon  a  lost  negotla- 
-ble  note,  whether  due  or  not  due  at  the  time  of 
the  loss,  unless  at  the  time  of  the  trial  a  recov- 
ery upon  the  lost  note  would  be  barred  by  the 
statute  of  limitations.  Moses  v.  Trice,  21 
<iratt.  656,  8  Am.  Rep.  600. 

Thus,  coupon  bonds  of  a  county  payable  to 
-bearer  or  indorsed  In  blank,  which  are  lost  or 
«toIen  and  afterwards  taken  by  a  party  after 
their  maturity,  are  taken  subject  to  all  the 
•equities  and  defenses  that  might  have  been  made 
against  them  In  the  hands  of  the  person  from 
-whom  the  taker  received  them,  and  the  real 
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owner  from  whom  they  were  taken  may  recover 
them  of  the  holder.  Green  well  v.  Haydon,  78 
Ky.  832,  SO  Am.  Rep.  284. 

And  that  negotiable  securities  were  taken 
from  the  cashier  of  a  bank  owning  them  by  an 
armed  force  of  the  United  States  during  the 
war  of  the  Rebellion  while  he  waa  seeking  to  es- 
cape with  them  is  a  good  defense  in  an  action 
thereon  brought  by  a  holder  after  maturity  in 
the  absence  of  anything  to  show  how  the  plain- 
tiffs came  by  them.  Davis  v.  Bradley,  26  La. 
Ann.  655. 

So,  in  Grant  v.  Vaughan,  8  Burr.  1516,  a  ver- 
dict for  the  defendant  In  an  action  on  a  cash 
note  brought  by  a  transferee  against  the  maker 
w.as  set  aside  where  it  appeared  that  the  note 
was  given  by  the  maker  upon  his  banker,  and 
that  the  payee  lost  it,  and  that  It  was  brought 
four  days  after  the  date  upon  which  it  was  pay- 
able Into  a  shop  and  offered  in  payment  for 
goods  and  taken  by  the  shopkeeper  after  being 
Informed  that  the  maker  was  a  good  man,  after 
which  the  bank  refused  payment. 

When  a  negotiable  promissory  note  payable  to 
bearer  has  been  lost  or  stolen  without  the  fault 
or  neglect  of  the  owner,  and  Is  presented  for 
payment  when  long  over  due,  the  party  liable 
to  pay  it  is  bound  by  previous  notice  of  the  loss 
to  inquire  into  the  title  of  the  de  facto  holder 
before  payment.  Illnckley  v.  Union  P.  R.  Co. 
120  Mass.  52,  37  Am.  Rep.  207. 

And  notice  previously  given  of  the  loss  of  a 
negotiable  Instrument  distinguishable  by  num- 
ber or  other  earmark  is  sufficient  to  fix  upon  the 
party  liable  to  pay  it  a  duty  of  Inquiry,  espe- 
cially when  presented  after  it  Is  long  over  due* 
and  of  refusal  to  pay  to  a  holder  who  cannot 
substantiate  his  title.     Ibid, 

And  the  owner  of  a  note  which  was  surrepti- 
tiously taken  after  maturity,  without  his  knowl- 
edge or  consent,  from  his  possession  by  Its  nomi- 
nal payee,  and  sold  to  a  third  party,  may  re- 
cover it  from  the  purchaser^  although  the  latter 
paid  value  for  It,  and  had  no  notice  of  the 
defect  in  the  title  of  his  vendor.  Merrell  v. 
Springer,  123  Ind.  485,  8  L.  R.  A.  61,  24  N.  B. 
258. 

But  while  the  rule  that  a  party  who  takes  a 
negotiable  Instrument  by  indorsement  or  deliv- 
ery after  it  becomes  due  gets  no  better  title 
than  the  party  had  from  whom  he  received  it 
applies  where  the  instrument  has  been  lost  or 
stolen  after  maturity,  or  where  there  had  been 
an  antecedent  transfer  by  operation  of  law,  as 
in  case  of  the  bankruptcy  of  the  payee,  or  where 
the  party  making  the  transfer  had  obtained 
possession  and  title  by  fraud,  it  does  not  apply 
to  an  indorsement  of  a  note  without  recourse 
for  the  purpose  of  collection,  and  for  that  pur- 
pose alone.     Bversole  v.  Maul  I,  50  Md.  05. 

And  that  one  steals  property  and  sells  It  and 
loans  the  proceeds,  receiving  a  note  payable  to 
bearer,  and  then  transfers  the  note  after  ma- 
turity, is  no  defense  in  an  action  on  the  note, 
and  the  rule  is  the  same  though  the  owner  of 
the  securities  has  commenced  an  action  against 
the  maker  of  the  note  to  compel  the  payment  of 
the  money  to  him,  and  obtained  an  injunction 
restraining  the  maker  from  paying  it  to  any 
other  person.     Warren  v.  Uaight,  65  N.  Y.  171. 

The  claim  of  a  bank  to  certain  overdue  bills 
of  exchange  purchased  by  Its  manager  with 
funds  abstracted  from  it,  however,  is  an  equity 
attaching  to  the  bills  subject  to  which  a  subse- 
quent purchaser  from  such  manager  would  take 
them.  Re  European  Bank,  L.  R.  5  Ch.  858, 
30  L.  J.  Ch.  N.  S.  588,  22  L.  T.  N.  S.  422,  18 
Week.  Rep.  474. 

But  where  such  bills  thus  obtained  are  trans- 
ferred by  him  to  a  company  promoted  by  him 
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and  of  which  he  was  the  sole  director,  paying 
himself  for  them  out  of  the  company's  funds, 
the  company  will  not  be  deemed  to  be  affected 
with  notice  of  the  title  of  the  bank  growing  out 
of  its  ownership  of  the  funds  with  which  the 
hills  were  purchased  through  his  Icnowledge  as 
manager  of  the  banlc,  as  he  would  not  be  taken 
to  have  disclosed  to  his  company  his  own  fraud, 
ibid. 

No  indemnity  should  be  required  of  the  owner 
of  a  negotiable  Instrument  upon  payment  there- 
of though  it  was  lost,  where  it  is  proved  that  It 
was  lost  after  maturity.  Kirkwood  ▼.  First 
Nat.  Bank,  40  Neb.  484,  24  L.  B.  A.  444,  58  N. 
W.  1010 ;  Kirkwood  v.  ISzchange  Nat.  Bank.  40 
Neb.  407,  68  N.  W.  1185. 

And  a  recovery  may  be  had  by  one  entitled  to 
interest  due  on  public  l>ond8  without  producing 
the  original  coupons  where  It  appears  that  they 
are  wrongfully  withheld  from  him  in  the  terri- 
tory of  an  enemy,  and  that  they  were  so  held 
when  they  became  due,  so  that  no  one  could 
thereafter  have  any  right  to  them  as  a  bona  fide 
holder  for  value  without  notice.  Union  Bank 
V.  New  Orleans  (La.)  5  Am.  L.  Reg.  N.  S.  555. 

See  also  Marcal  v.  Mel  1  let,  18  La.  Ann.  223, 
infra.  III.  m,  1. 

k.  That  troMfer  teas  unauthorized. 

The  generaJ  rule  Is  that  one  who  takes  an 
overdue  note  is  put  upon  Inquiry  thereby,  and 
if  the  person  from  whom  he  takes  it  has  no  pow- 
er to  sell  it,  and  he  fails  to  learn  whether  that 
person  has  such  authority,  he  must  suffer  the 
loss.     Towner  v.  McClelland,  110  III.  542. 

Thus,  the  transfer  of  a  note  after  maturity 
by  one  who  was  in  fact  only  the  agent  of  the 
owner,  with  no  real  title  to  the  note  or  authority 
to  transfer  It,  vests  in  the  transferee  no  greater 
Interest  or  right  than  the  a^ent  had.  Julian  v. 
Calkins,  85  Mo.  202 ;  Smith  v.  Lawson,  18  W. 
Va.  212,  41  Am.  Rep.  688. 

And  a  purchaser  or  pledgee  of  negotiable  In- 
struments after  maturity,  whose  rights  are  de- 
rived from  one  who  is  not  the  owner  and  who  Is 
not  authorized  to  sell  or  pledge,  acquires  no 
right  or  title  thereto  as  against  the  true  owner. 
Stem  Bros.  v.  Germanla  Nat.  Bank,  34  La.  Ann. 
1110 ;  Henderson  v.  Caiie,  31  La.  Ann.  215 ;  Mc- 
Sherry  v.  Brooks,  40  Md.  103 ;  Eggan  v.  Briggs. 
23  Kan.  710;  Turner  v.  Uoyle,  95  Mo.  337,  8 
8.  W.  167. 

So,  a  negotiable  note  in  the  hands  of  an  in- 
dorsee after  maturity  Is  subject  to  the  defense 
that  it  was  a  partnership  note,  and  executed  by 
one  partner  without  authority.  Bradley  v. 
Linn,  19  III.  App.  322. 

And  that  a  firm  note  was  given  by  one  part- 
ner In  payment  of  his  own  personal  debt  to  his 
copartner  In  another  firm  Is  a  good  defense  In 
an  action  thereon  brought  by  one  who  took  It 
from  the  payee  after  maturity.  Clay  v.  Cott- 
rell,  18  Pa.  408. 

And  copartnership  notes  given  by  one  part- 
ner for  his  private  debt  after  the  dissolution  of 
the  partnership,  to  payees  chargeable  with  no- 
tice of  the  dissolution,  may  be  defended  against 
by  the  maker  in  an  action  by  one  who  took  them 
after  maturity.  Lansing  v.  Galne,  2  Johns. 
800,  8  Am.  Dec.  422. 

And  a  partner  who  gives  a  promissory  note 
to  his  firm  for  money  drawn  out  of  the 
partnership,  and  afterwards  on  dissolution  as- 
signs ail  his  interest  In  the  property  and  debts 
of  the  firm  to  his  copartner,  is  not  liable  in  an 
action  on  the  note  by  his  copartner,  who  takes 
It  by  Indorsement  from  the  partnership  when 
over  due,  with  notice  of  the  fact.  Stoddard  v. 
Wood,  9  Gray,  90. 

So,  within  this  role  mere  possession  of  a 
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note  Is  not  enough  to  raise  an  Inference  of  au- 
thority to  transfer  it  after  its  protest.  Foley 
T.  Smith,  6  Wall.  492,  18  L.  ed.  931. 

And  the  fact  that  a  payee  has  Indorsed  tbt 
note  and  placed  it  in  the  hands  of  one  of  the 
nuikers  as  her  agent  does  not  clothe  him  with 
ostensible  authority,  after  it  becoukes  due,  to  as- 
sign, pledge,  or  negotiate  it  for  his  own  benefit, 
and  one  who  takes  it  from  him  nnder  such  cir- 
cumstances Is  put  upon  inquiry  as  to  his  right 
to  transfer  It.     Templeton  v.  Poole,  59  Cal.  286. 

The  rule  that  vfhere  the  true  owner  holds  out 
another,  or  allows  him  to  appear  as  the  owner 
of,  or  as  having  full  power  of  disposition  over, 
property,  and  Innocent  third  parties  are  thus 
led  into  dealing  with  such  apparent  owner,  they 
will  be  protected,  does  not  apply  to  protect  a 
purchaser  of  a  promissory  note  after  maturity 
trom  one  who  had  no  authority  to  sell  It.  Wood- 
sum  V.  Cole,  69  Cal.  142,  10  Pac.  331 ;  Bird  v. 
Cockrem.  28  La.  Ann.  70. 

And  while  the  Indorsement  and  delivery  of  a 
note  to  a  bank  give  It  full  power  to  dispose  of 
It  before  due  though  that  was  not  Intended,  the 
Intent  being  that  the  note  or  Its  proceeds  should 
be  returned,  the  trust  ceases  except  as  to  the 
mere  possession  of  the  note  as  a  bailment  after 
the  note  falls  due  and  Is  protested,  and  aft^r 
that  a  purchaser  will  take  It  with  notice  of  its 
dishonor.  Foley  v.  Smith,  6  Wall.  492,  18  L. 
ed.  931. 

One  who  purchases  on  overdue  note  from  an- 
other acting  as  agent  of  a  bank,  where  the  note 
does  not  belong  to  the  agent  or  to  the  bank, 
must  show  some  authority  for  the  sale  from  the 
real  owner,  or  the  sale  will  be  Invalid.     Ibid. 

And  that  one  having  a  negotiable  note  In  his 
possession  as  the  agent  of  the  owner  for  a 
particular  purpose  converted  It  without  author- 
ity to  another  and  different  purpose.  Is  a  good 
defense  thereon  In  an  action  brought  by  an  In- 
dorsee after  maturity.  Farrlngton  v.  Park 
Bank,  39  Barb.  645 :  Wheeler  v.  Barret,  20  Mo. 
573 :  Roberson  v.  Relter.  38  Neb.  198.  66  N.  W. 
877;  Weathered  v.  Smith,  0  Tex^  622,  60  Am. 
Dec.  180. 

And  that  a  bill  of  exchange  was  Indorsed  by 
the  payees  to  an  agent  for  collection  only,  and 
that  the  a^ent  Indorsed  It  to  another  in  trust 
for  the  payees,  are  a  good  defense  In  an  action 
on  the  bill  brought  by  the  Indorsee  against  the 
drawer.     Barker  v.  I'rentiss,  6  Mass.  430. 

And  the  rule  Is  the  same  where  the  agent 
transfers  the  paper  after  maturity  as  collat- 
eral security  for  bis  own  purposes.  Ford  v. 
Phillips,  83  Mo.  623. 

And  where  a  bill  is  forwarded  by  the  owner 
to  his  agents  for  the  purpose  of  procuring  pay- 
ment from  the  drawer,  and  the  agents.  In  breach 
of  the  trust  Imposed  in  them,  indorses  it  when 
over  due  for  a  valuable  consideration  to  a  third 
person,  who,  upon  application  for  payment,  ob- 
tains from  the  drawer  a  new  bill  in  bis  favor 
for  the  amount,  the  holder  of  the  newdtlU  can- 
not recover  thereon,  as  the  obtaining  of  the  new 
bill  could  not  vary  the  rights  of  the  parties,  the 
second  bill  being  the  fruit  of  the  first,  i^ee  v. 
Zagury,  8  Taunt.  114. 

And  promissory  notes  payable  on  demand,  de- 
posited by  the  owner  with  an  agent  for  collec- 
tion more  than  ten  months  after  their  date,  and 
delivered  by  the  agent  to  his  creditor  In  pay- 
ment of  a  debt,  must  be  de^^sed  over  due  and 
discredited  when  the  creditor  took  them,  so  that 
after  having  received  payment  thereof  he  will 
be  held  liable  for  the  amount  received  to  the 
real  owner.     Emerson  ▼.  Crocker,  5  K.  H.  159. 

So,  the  purchaser  of  a  note  on  an  execution 
sale,  made  for  the  debt  of  a  person  in  whose 
hands  it  was  placed  for  collection  after  mariir> 
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It7,  and  who  conyerted  It  to  his  own  nse,  ac- 
quires no  interest  in  It  which  would  enable  him 
or  anyone  claiming  through  him  to  maintain  an 
action  thereon  against  the  maker  or  guarantor. 
McCormlck  v.  Williams,  64  Iowa,  50,  6  N.  W. 
138. 

And  that  the  drawer  of  a  bill  wrote  his  name 
on  it  and  handed  It  to  another  for  the  purpose 
of  getting  It  discounted,  which  was  not  done, 
is  a  good  defense  In  an  action  brought  thereon 
bj  one  who  received  it  from  the  person  to  whom 
it  was  thus  delivered  after  maturity.  Lloyd  v. 
Howard,  15  Q.  B.  995,  20  L.  J.  Q.  B.  N.  S.  1, 
15  Jur.  218. 

And  that  notes  payable  to  bearer,  and  there- 
fore transferable  without  Indorsement,  were  the 
property  of  a  third  person,  and  were  received 
by  the  holder  from  one  with  whom  they  had 
been  deposited  by  the  owner  for  safe  keeping 
merely  as  security  for  a  loan  to  such  depositor, 
is  a  defense  In  an  action  on  the  note  where  the 
person  thus  taking  them  as  security  took  Ihem 
after  maturity.  Quimby  v.  Stoddard,  67  N.  II. 
283.  85  Atl.  1100. 

And  that  the  maker  of  a  note  Intrusted  to  the 
payee  his  signature  upon  a  blsnk  note  with  au- 
thority to  write  over  It  a  note  of  a  designated 
amount  for  the  benefit  of  another  person,  and 
that  he  fraudulently  filled  up  the  note  for  a 
larger  amount  payable  to  his  own  order,  and 
passed  It  to  a  bapk  In  payment  of  a  former  note, 
but  failed  to  Indorse  the  note  until  long  after 
It  was  due.  Is  a  defense  which  may  be  set  up 
In  an  action  by  the  bank  against  the  maker  up- 
on the  note.  Lancaster  Nat.  Bank  y.  Taylor, 
100  Mass.  18,  1  Am.  Rep.  71,  97  Am.  Dec.  70. 

So,  authority  given  by  the  payee  In  a  note  to 
bis  son  to  buy  a  mule  from  the  maker  by  giving 
him  a  credit  of  a  designated  amount  on  the 
note  Is  a  limited  power,  and  it  Is  incumbent  on 
anyone  subsequently  dealing  with  the  note  after 
Its  maturity  to  look  out  for  the  power  under 
which  the  son  acted,  and  if  he  takes  It  he  will 
bold  it  subject  to  constructive  notice  of  Its  ex- 
tent and  method  of  execution.  Earp  y.  Rich- 
ardson, 81  N.  C.  5. 

And  the  act  of  a  creditor  In  crediting  the  ac- 
count of  a  debtor  upon  a  pre-existing  indebted- 
ness with  the  amount  of  a  note  received  from 
the  debtor  before  maturity,  which  note  was 
made  by  a  third  party  to  his  own  order  and  in- 
dorsed to  another  third  party,  and  delivered  by 
the  maker  to  the  debtor  for  the  special  purpose 
of  having  It  discounted  and  the  proceeds  thereof 
turned  over  to  the  maker  and  Indorser,  thus  dl- 
yertlng  the  note  from  the  purpose  for  which  It 
was  made,  does  not  render  the  creditor  a  holder 
for  value  so  as  to  entitle  him  to  recover  upon 
the  note  against  the  maker  and  indorser,  and 
the  fact  that  the  creditor  afterwards  released 
bis  debtor  from  all  Uablllty  on  the  account  does 
not  affect  the' legal  status  of  the  creditor  at  the 
time  he  received  the  note,  where  such  release 
was  made  long  after  the  maturity  of  the  note 
and  after  suit  was  begun  thereon.  Vietor  v. 
Bauer,  70  Hun,  246,  24  N.  Y.  Supp.  428. 

So,  where  a  commission  merchant  purchases 
a  mortgage  note  for  a  customer,  and  charges  the 
amount  in  his  account  current,  and  afterwards 
and  after  its  maturity  transfers  the  note  to  a 
third  person,  the  transferee  of  the  note  can 
only  hold  It  subject  to  whatever  equities  might 
have  been  nrged  against  the  original  owner. 
Grlbble  y.  Haynes,  22  La.  Ann.  141. 

And  that  a  note  and  mortgage  given  to  se- 
cure It  were  placed  In  the  hands  of  a  third  party 
to  be  held  by  him  as  an  escrow,  and  that  subse- 
quently, and  without  the  knowledge  or  consent 
of  the  maker,  the  note  and  mortgage  were  turned 
over  to  the  payee  without  the  terms  and  con- 
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dltlons  upon  which  they  were  held  having 
been  compiled  with,  are  a  good  defense  against 
the  note  In  the  hands  of  the  transferee  after 
maturity,  and  the  maker  is  entitled  to  the  pos- 
session of  the  property  covered  by  the  mort- 
gage.  Roberson  v.  Relter,  88  Neb.  198,  56  N. 
W.  877. 

And  where  a  person  falling  In  business  em- 
ploys an  agent  to  compromise  with  his  cred- 
itors, authorizing  him  to  offer  fifty  cents  on  the 
dollar,  and  the  agent,  while  acting  as  such,  pur- 
chases several  of  the  Insolvent's  notes  at  that 
rate  upon  his  own  account,  and  afterwards  andi 
after  their  maturity  sells  them,  the  purchaser 
cannot  recover  more  than  50  per  cent  on  the 
amount  of  such  note,  though  he  paid  the  whole* 
nominal  amount.  Reed  v.  Warner,  5  Paige,. 
050. 

And  that  twelve  promissory  notes  maturing 
at  different  dates  wei'e  given  in  payment  for  the 
service  of  an  agent  and  to  take  up  a  draft  which 
the  agent  had  purchased  at  a  discount  without 
disclosing  the  fact  to  his  principal  Is  no  de- 
fense in  an  action  upon  eleven  of  the  notes, 
which  were  transferred  by  the  agent  while  cur- 
rent, but  Is  a  good  defense  as  against  the 
twelfth,  which  was  transferred  after  maturity. 
Noyes  v.  Landon.  59  VL  569,  10  Atl.  842. 

And  the  holder  of  a  negotiable  note  obtained 
from  the  maker  under  a  false  pretense,  and 
fraudulently  put  In  circulation  by  the  payee» 
must,  In  order  to  recover  of  the  maker,  show  a 
purchase  for  value  before  maturity  without  no- 
tice of  the  fraud.  Hoffman  v.  Foster,  43  Pa. 
137. 

So,  a  note  payable  to  order.  Indorsed  before 
maturity  to  a  holder  for  value  and  without  no- 
tice of  any  defense,  by  one  assuming  to  act  for 
the  payee  but  who  had  no  authority  to  make  the 
Indorsement,  is  open  to  defenses  existing  be- 
tween the  original  parties  thereto,  though  the 
payee  ratified  such  Indorsement  after  the  com- 
menoement  of  the  action  thereon,  as  the  ratifi- 
cation after  maturity  would  not  relate  back  so 
as  to  cut  off  a  defense  on  the  merits.  Gilbert 
V.  Sharp.  2  Lans.  412. 

And  It  has  been  held  that  the  rule  that  a  pur- 
chaser or  pledgee  of  negotiable  Instruments 
after  maturity  whose  rights  are  derived  from 
one  who  is  not  the  owner  and  who  Is  not  author- 
ized to  sell  or  pledge,  acquires  no  right  or  title 
as  against  the  true  owner,  Is  not  affected  by  the 
question  whether  or  not  the  past-due  paper  was 
protested.  Stem  Bros.  y.  Germania  Nat.  Bank, 
34  La.  Ann.  1119. 

And  that  the  motive  with  which  a  person  pur- 
chases a  past-due  negotiable  note,  with  refer- 
ence to  which  there  Is  a  dispute  as  to  whether 
his  assignor  had  a  right  to  sell  It  or  not,  is  un- 
important. Church  V.  Clapp,  47  Mich.  257,  10 
N.  W.  362. 

And  that  an  Indorser  of  notes  is  not  estopped 
by  her  signature  to  the  transfer  as  against  a 
hoider  after  maturity  to  show  that  they  were 
in  fact  transferred  for  collection  only,  and  that 
she  never  received  anything  for  them.  Hud- 
dleston  v.  Kempner,  8  Tex.  Civ.  App.  252,  22 
S.  W.  871. 

Upon  the  other  hand,  however.  It  has  been 
held  that  the  owner  and  holder  of  a  promissory 
note,  who  clothes  another  with  apparent  title 
thereto,  though  he  Is  Induced  to  do  so  by  false 
and  fraudulent  representations,  will  be  estopped 
from  setting  up  against  a  second  assignee  to 
whom  the  securities  had  been  transferred  for 
value  and  without  notice,  that  the  title  of  the 
first  assignee  was  not  perfect  and  absolute,  though 
the  second  assignee  took  after  maturity,  as  In 
such  case  the  Innocent  purchaser,  who  takes  the 
instrument  by   Indorsement   without  notice   of 
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Uie  latent  equities  of  prior  indorKrs,  may  stand 
upon  tbe  rule  that  where  the  equities  are  equal 
he  is  in  the  situation  of  advantage  who  holds 
tbe  legal  title.  Moore  ▼.  Moore,  112  Ind.  149, 
13  N.  E.  678. 

Within  this  rule  the  owner  of  a  negotiable 
note  who  indorses  the  same,  and,  knowing  the 
facts,  permits  the  indorsee  to  retain  possession 
of  the  note  so  indorsed  in  her  name  as  to  ap- 
pear to  be  bis  property,  when  In  fact  he  was  a 
mere  depository,  would  be  estopped  to  deny  the 
purchase  of  it  from  him  for  value  without  no- 
tice of  her  right,  though  the  purchaser  took  it 
after  maturity.  Kempner  v.  Huddleston,  90 
Tex.  182,  37  8.  W.  1066. 

In  the  above  case  Walker  v.  Wilson,  79  Tex. 
185,  14  S.  W.  798,  15  S.  W.  402,  supra.  III.  b, 
and  Weathered  v.  Smith,  0  Tex.  623,  60  Am. 
Dec.  186,  stipm,  were  distinguished  upon  tbe 
ground  that  In  the  present  case  the  language 
used  in  the  indorsement  written  on  the  back  of 
the  notes  is  of  a  character  which  evidences 
ownership  of  the  notes  themselves  in  the  person 
to  whom  they  are  transferred. 

And  the  delivery  of  a  note  by  the  holder  to  a 
party  for  collection  alone,  and  Its  subsequent 
sale  by  him  after  Its  maturity  to  an  innocent 
bolder  without  knowledge  of  the  defect  In  his 
title,  cannot  be  set  up  as  a  defense  in  an  action 
by  such  holder  against  the  maker  thereon. 
Kversole  v.  Maull,  50  Md.  05. 

In  the  above  case  Foley  v.  Smith,  6  Wall. 
492,  18  L.  ed.  931,  supro,  was  distinguished  up- 
on the  ground  that  in  the  present  case  the  in- 
dorsement was  made  and  the  note  delivered  to 
the  a^ent  after  Its  maturity,  so  that  the  trust 
reposed  in  him  by  the  ho4der  originated  after 
the  note  had  matured,  and  was  continuing  at 
the  time  the  agent  sold  It  to  the  holder. 

And  evidence  that  a  note  was  Indorsed  before 
It  was  due,  merely  for  the  purpose  of  enabling 
an  a^ent  to  negotiate  or  collect  It,  and  not  with 
the  intent  to  transfer  title  to  him,  does  not  af- 
fect the  ritfht  of  a  person  to  whom  it  is  sub- 
sequently sold  and  delivered  by  the  agent  after 
maturity,  as  to  whom  the  indorsement  must  be 
deemed  to  have  been  made  at  the  time  of  the 
transfer.  Goodwin  v.  Davenport,  47  Me.  112, 
74  Am.  Dec.  478. 

As  to  paper  taken  after  maturity  from  a  bona 
fide  holder,  see  Matson  v.  Alley,  141  111.  284,  31 
M.  B.  419,  infra,  V. 

1.     TJiat  deht  had  been  attached  or  garniahed. 

The  prevailing  rule  is  that  attachment  by 
trustee  process  for  the  debt  of  a  payee  In  a  note 
Is  one  of  the  defenses  subject  to  which  a  trans- 
feree after  maturity  takes  the  note.  Camp  v. 
Scott  14  Vt.  387. 

And  a  judgment  In  an  attachment  suit 
against  the  maker  Is  a  good  defense  In  an  action 
on  the-  note  by  a  transferee  after  maturity 
against  the  maker.     Hill  v.Kroft,  29  Pa.  186. 

And  one  who  purchases  a  note  after  maturity 
takes  it  subject  to  the  right  acquired  by  an  at- 
taching creditor  by  gamisheelng  the  maker. 
Central  School  Supply  House  v.  Donovan,  70 
HI.  App.  208;  Burton  v.  Wynne.  55  Ga.  615. 

A  garnishee  is  not  protected  if  he  pays  to  the 
purchaser  of  an  overdue  note.  Burton  v. 
Wynne,  55  Ga.  615. 

A  negotiable  note  In  the  payee's  hands,  over 
due,  is  to  be  considered  the  same  as  any  other 
debt  not  negotiable,  and  the  maker  will  be  hold- 
en  as  trustee  of  the  payee  on  trustee  process, 
unless  he  has  notice  of  a  transfer  before  the 
trustee  action.     Hlnsdlll  v.  SafTord,  11  Vt.  809. 

And  the  amount  due  on  a  note  Is  subject  to 
garnishment  for  the  debts  of  a  partnership 
where  one  of  the  partners  traded  its  property 
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for  a  tract  of  land,  making  the  conveyance  to 
his  wife  to  defraud  creditors,  and  afterwards 
sold  the  same  taking  the  note  In  suit  for  the  un- 
paid price  to  his  wife,  which  remained  In  her 
hands  until  after  maturity,  and  ontU  the  pro- 
ceeding for  garnishment  was  commenced.  Pal- 
ton  V.  Gates,  67  111.  164. 

The  opposite  role,  however,  has  been  adopted 
In  at  least  a  few  of  the  states. 

Thus,  the  transfer  of  a  negotlsble  promissory 
note  by  indorsement  after  maturity  vests  the 
legal  title  In  the  Indorsee,  and  after  such  In- 
dorsement the  amount  due  on  the  note  cannot 
be  garnished  In  the  hands  of  the  maker  as  a 
debt  doe  to  the  original  holder,  whether  be  had 
notice  of  tbe  transfer  or  not.  Knlsely  v. 
Evans,  34  Ohio  St.  158 ;  Bdney  v.  Willis,  23  Neb. 
50,  36  N.  W.  300. 

And  summoning  the  maker  of  a  check  on  a 
bank  payable  to  order  as  trustee  under  trustee 
process  in  foreign  attachment  against  the  payee 
after  tbe  check  has  been  presented  to  tbe  bank 
for  payment  by  an  Indorsed  and  dishonored, 
does  not  affect  the  liability  of  the  maker  thereon 
to  the  Indorsee.  First  Nat.  Bank  v.  Harris,  108 
Mass.  514. 

The  pnocess  of  garnishment  under  Ohio  Bev. 
Stat.  I  5530,  can  only  operatte  on  what  the  gar- 
nishee might  be  owing  to  the  defendant  in  at- 
tachment at  the  time  of  the  service  of  tbe  no- 
tice, and  if  the  debt  is  represented  by  a  prom- 
issory note  which  prior  to  the  service  of  notice 
had  been  indorsed  to  a  third  person,  the  actual 
holder  of  the  note  not  being  a  party  to  the  pro- 
ceeding, there  would  be  nothing  to  garnish,  and 
the  transferee  would  not  be  prejudiced,  though 
his  assignor  Inadvertently  answered  that  be  was 
still  indebted  to  the  defendant,  and  though  the 
transfer  of  the  note  was  made  after  its  matur- 
ity. Lorain  v.  Lorain  Sav.  ft  Bkg.  Co.  2  Ohio 
N.  P.  108, 

m.  Paument. 

1.  At  a  defena^  generail^ 

Payment  to  a  prior  holder  has  been  held  by  • 
great  majority  of  the  cases  to  be  a  good  defense 
against  negotiable  paper  In  the  hands  of  a  pur- 
chaser after  maturity.  Elgin  v.  Rill,  27  Cal. 
372:  Bank  of  Stockton  v.  Jones,  65  Cal.  437. 
4  Pac.  418:  James  v.  Yaeger,  86  Cal.184,  24 
Pac.  1005;  Howard  v.  Gresham,  27  Ga.  847; 
Capps  V.  Gprham,  14  III.  198 :  McLaln  v.  Lohr, 
25  III.  507;  Hayward  v.  Munger,  14  Iowa,  516; 
First  Nat.  Bank  v.  Needham.  29  Iowa,  249; 
Schuster  v.  Marden.  84  Iowa,  181 ;  Richards  v. 
Dally,  34  Iowa.  427 :  Haywood  v.  Seeber,  61 
Iowa,  574,  16  N.  W.  727 ;  Laplce  v.  Clifton,  17 
La.  152;  Halsey  v.  Lange,  28  La.  Ann.  248; 
American  Bank  v.  Jenness,  2  Met.  288;  Baxter 
V.  Little,  6  Met.  7,  89  Am.  Dec.  707;  Bond  v. 
Fitzpatrlck,  4  Gray,  89:  Chappell  v.  Allen.  88 
Mo.  213 :  Kellogg  v.  Schnaake,  56  Mo.  136 :  Hen- 
ley V.  Holier,  19  Mo.  App.  245 ;  Davis  v.  Nellgh. 
7  Neb.  84  ;  Odiorne  v.  Howard,  10  N.  H.  843 ; 
Whlttaker  v.  Ordway  (N.  H.)  88  Atl.  780;  Bry- 
ant V.  Ritterbush,  2  N.  U.  212,  dictum;  Loomls 
V.  Pulver,  0  Johns.  244 ;  Losee  v.  Dunkin,  7 
Johns.  70,  5  Am.  Dec.  245 ;  Turner  v.  Beggarly, 
33  N.  C.  (11  Ired.  L.)  831;  Follett  v.  Buyer.  4 
Ohio  St  586:  McDonald  v.  Mackensie,  24  Or. 
573.  14  Pac.  866:  Branch  v.  Taylor  (Tex.  Civ. 
App.)  86  S.  W.  592 :  Dunbar  v.  Haniesberger, 
12  WMs.  373 ;  Brown  v.  Da  vies,  S  T.  R.  81. 

Though  he  had  no  notice  of  such  payment. 
Capps  V.  Gorham,  14  111.  198;  Whlttaker  v. 
Ordway  (N.  H.)  38  Atl.  789 ;  Dunbar  v.  Hames- 
berger,  12  Wis.  874 ;  Edney  v.  Willis,  23  Neb. 
56,  86  N.  W.  800. 

And  though  he  paid  a  full  consideration 
therefor.  Whlttaker  v.  Ordway  (N.  H.)  38  AtL 
789. 


1890. 
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And  proof  tbat  a  note  was  not  Indorsed 
«ntil  it  was  over  due,  and  that  it  had  been  paid 
^o  the  payee  previoiisly  to  the  indorsement  to 
the  holder,  is  admissible  in  an  action  by  the 
bolder  against  the  maker  of  the  note.  Stevens 
▼.  Bruce,  21  riclc.  103. 

When  the  owner  and  holder  of  a  past-due  ne- 
^^tiable  note  receives  payment  thereon  from  the 
maker  or  any  other  person  liable  thereon  the 
•obligaUom  Is  extinguished,  and  if  It  be  after- 
wards transferred  to  another  transiferee,  the 
cranaferee  will  acquire  no  better  title  or  greater 
right  than  his  ssslgnor  possessed.  Root  ▼. 
Fast,  &8  Neb.  408,  78  N.  W.  939. 

Thus,  that  a  note  was  paid  end  taken  op  and 
subsequently  stolen  from  the  maker  is  a  good 
•4lefense  in  an  action  thereon  by  on^  who  took  it 
.after  maturity.  Marcal  ▼.  Meliiet,  18  La.  Ann. 
223. 

And  so  is  the  fact  that  the  note  in  suit 
which  was  made  payable  to  order  was  after- 
wards fraudulently  made  payable  to  bearer,  and 
that  the  maker  p«id  the  note  before  the  plain- 
tiff became  assignee  thereof,  and  that  he  t>ecame 
«uch  assignee  after  the  note  was  due.  Sher- 
man ▼.  Rollberg,  11  Cal.  88. 

And  that  an  overdue  note  had  t>een  paid  to 
the  bank  which  held  it  and  returned,  and  that 
«ome  of  the  soretfes  thereon  authorised  another 
to  hold  and  use  it  as  a  valid  note  against  another 
signer,  who  was  the  sole  principal,  and  that  the 
person  thus  authorised  to  hold  it  transferred  It  in 
violation  of  his  trust,  are  a  good  defense  against 
the  transferee  taking  it  after  maturity.  Hardy 
▼.  Waddeli.  68  N.  H.  400. 

So,  that  a  negotiable  note  was  accompanied 
bf  collateral  security,  which  collateraJ  tbe  bold- 
er was  authorized  to  sell  and  apply  tbe  pro- 
ceeds to  the  payment  of  the  note,  and  to  become 
.  himself  purchaser,  and  that  the  note  was  trans- 
ferred after  maturity,  and  tbat  the  transferee 
bad  sold  the  collateral  to  himself,  and  that  its 
value  at  tbe  time  of  the  sale  was  in  excess  of 
the  amount  of  the  note,  are  a  good  defense  in 
an  action  on  the  note  by  the  transferee  sgalnst 
the  maker.  McManus  v.  Sweatman,  22  W.  N. 
C.  54. 

And  an  answer  in  an  sctlon  brought  to  re- 
cover a  balance  due  on  a  negotlsble  note  after 
applying^  the  proceeds  of  tbe  sale  of  property 
thereon,  tbat  tbe  note  was  accompanied  by  a 
mortgage,  containing  a  power  autborlzing  tbe 
mortgagee  or  his  assignee  to  dispose  of  the 
property  upon  certain  terms,  and  that  an  as- 
«ignee  of  the  note  and  mortgagee  sold  such 
property  for  less  than  Its  value  with  the  purpose 
•of  obtaining  the  property  at  an  undervalue.  Is 
good  as  going  to  show  thst  If  the  pledged  prop- 
erty hfUl  been  fairly  managed,  and  the  property 
fairly  sold,  It  would  have  brought  sufficient  to 
pay  the  whole  debt.  Howard  v.  Ames,  8  Met. 
308. 

So.  an  agreement  between  the  drawer  and  ac- 
ceptor of  a  bill  oi  exchange,  that  the  latter 
•should  deposit  with  the  drawer  certain  proper- 
ty as  a  collateral  security  for  the  psyment  of  tbe 
bill  with  power  to  the  drawer  to  sell  It  and 
■apply  the  proceeds  In  discharge  of  the  bill  If  It 
was  not  paid  at  maturity,  creates  an  equity  at- 
taching to  the  bill  in  the  hands  of  a  party 
to  whom  it  was  indorsed  when  over  due ;  and 
where  the  drawer,  after  the  indorsement,  sells 
the  property  and  retains  the  proceeds,  the  in- 
dorsee can  only  recover  thereon  the  balance 
after  allowing  tbe  amount  received  by  the  draw- 
•er  from  the  sale  of  such  property.  Holmes  v. 
Kidd«  3  Hurlst.  &  N.  891,  5  Jur.  N.  S.  295,  28  L. 
J.  Exch.  N.  S.  112,  7  Week.  Rep.  108,  83  L.  T. 
"207. 

And  the  transfer,  by  the  payee  of  a  note,  ac- 
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companled  by  a  mortgage  given  to  secure  it.  of 
another  note  held  by  him  as  collateral  security 
for  the  debt,  operates  as  a  payment  to  the  ex- 
tent of  the  amount  due  upon  U  of  the  principal 
note,  leaving  the  residue  only  due  from  the 
maker;  and  where  the  principal  note  is  after- 
wards transferred  after  its  maturity  the  trans- 
feree can  only  recover  the  balance  due  after  al- 
lowing credit  for  the  collateral  note.  Ware  v. 
Russell,  57  Ala.  43,  20  Am.  Rep.  710. 

And  one  who  receives  a  note  from  a  bank  af- 
ter maturity,  which  note  bad  been  discounted 
for  the  owner,  who  transferred  to  tlie  bank  as 
collateral  security  shares  in  an  insorance  com- 
pany by  a  conveyance  absolute  in  form,  can 
recover  notliing  in  an  action  thereon  against  the 
maker  where  the  shares  were  attached  by  a 
creditor  of  the  bank  before  the  note  fell  due 
and  sold  on  execution  after  It  fell  due,  if  such 
shares  were  at  the  time  they  were  so  attached 
of  sufficient  value  to  pay  the  note,  though  they 
were  of  less  value  at  the  time  of  their  sale. 
Potter  V.  Tyler,  2  Met.  58. 

So,  the  facts  that  the  payee  of  the  note  In 
suit  mortgaged  goods  to  another,  but  remained 
in  possession  and  sold  them  to  the  maker  of  the 
notes  agreeing  to  give  him  a  bill  of  sale  there- 
for,, signed  by  the  mortgagee,  and  that  the 
note  in  suit,  which  was  a  demand  note,  was 
given  In  payment  therefor,  and  that  the  payee 
delivered  it  to  the  mortgagee  two  days  after  its 
date,  who  signed  a  bill  of  the  goods  as  sold  to 
the  maker  of  the  note,  and  allowed  the  payee 
the  amount  thereof  in  account,  and  that  such 
payee,  pretending  to  have  possession  of  the 
note,  applied  to  the  maker  for  payment,  who 
paid  it,  not  knowing  that  it  had  been  delivered 
to  the  mortgagee,  constitute  a  complete  defense 
to  an  action  on  the  note  by  the  mortgagee,  un- 
der Mass.  Stat.  1830.  chap.  121,  |  1,  providing 
that  In  any  action  brought  upon  a  promissory 
note  payable  on  demand,  by  an  Indorsee  against 
a  promisor,  any  matter  shall  be  deemed  a  legal 
defense  which  would  be  a  legal  defense  If  the 
suit  had  been  brought  by  the  promisee.  Brooks 
V.  Twitchell.  0  Met.  518. 

And  evidence  tbat  the  assignor  of  a  note  as 
collateral  security  for  an  insolvent  debt  after 
Its  maturity,  while  holding  It  received  money 
towards  its  payment,  the  amount  of  which  is 
not  exactly  proved,  and  after  the  assignment 
declared  tbat  It  was  paid.  Is  competent  in  an 
action  by  the  assignee  against  the  maker,  and 
prevents  a  recovery  of  a  greater  amount  than 
the  plaintiff's  own  debt,  and  any  payment  spe- 
clQcally  proved  to  have  been  made  to  such  as- 
signor while  he  held  the  note  may  be  shown  In 
further  reduction  of  the  amount  received. 
Bond  V.  Fitzpatrlck,  8  Gray,  536. 

So,  declarations  and  admissions  of  a  former 
owner  of  a  note  snd  mortgage  given  to  secure 
It,  that  It  was  paid  to  him  after  he  had  assigned 
It  to  a  third  person  ss  collateral  security  for 
having  signed  a  note  with  and  as  surety  for  him, 
and  while  It  was  so  held  by  such  third  person, 
are  admissible  in  evidence  in  an  action  on  the 
note  bought  by  a  transferee  after  maturity,  and 
are  original  testimony  to  prove  the  fact  of  such 
payment  against  one  to  whom  the  former  own- 
er subsequently  assigned  It,  after  he  had  ob- 
tained It  from  the  first  assignee  by  the  payment 
of  the  note  upon  which  such  assignee  was  se- 
curity.    Miller  V.  Bingham.  29  Vt.  82. 

And  an  admission  In  a  bill  for  the  confirma- 
tion of  a  division  of  property,  that  a  note  given 
for  the  difference  in  the  value  of  shares  had 
been  paid,  and  a  recital  of  the  fact  of  payment 
in  the  final  decree,  upon  which  recital,  among 
other  things,  the  court  based  its  decree  confirm- 
ing a  division,  are  conclusive  of  the  payment 
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as  against  the  holder  of  the  note  to  wtiom  the 
complainant  had  traded  It  after  the  filing  of  the 
bill,  and  after  its  maturity,  by  deliTery  with- 
out indorsement.     Willis  y.  Willis,  3  Baxt.  183. 

And  refusal  to  permit  evidence  of  payment 
of  a  note  to  the  payee,  and  an  instruction  that 
the  maker  had  not  Introduced  any  evidence 
tending  to  establish  that  the  holder  was  not  an 
Innocent  holder  for  value  before  maturity,  is 
erroir  in  an  action  on  the  note,  where  there  was 
evidence  that  the  plaintiffs  had  written  to  the 
defendant  that  the  note  was  In  their  hands  for 
collection,  and  that  the  defendant  immediately 
called  and  told  them  the  note  was  bad,  in  re- 
sponse to  which  the  plaintiffs  said  it  did  not 
belong  to  them,  but  that  they  held  it  as  col- 
lateral for  something  the  payee  owed  them,  and 
that  the  payee  would  soon  have  some  money 
and  would  lift  it.  Tuttle  v.  Bonar,  49  Iowa, 
606. 

So,  one  who  acquires  notes  at  a  sheriff's 
sale  after  maturity  takes  them  subject  to  all 
equities,  and  the  maker  may  set  up  that  they 
have  been  extinguished  by  payment  or  by  merger 
or  novation.  Lanata  v.  Bayhi,  31  La.  Ann. 
220. 

And  the  maker  of  a  note  may  show,  as 
against  an  indorsee  after  maturity,  that  it  was 
an  accommodation  note,  and  that  it  bad  been 
paid  by  the  party  for  whose  accommodation  It 
was  given.     Blenn  v.  Lyford,  70  Me.  140. 

And  that  a  note  was  Indomed  by  the  payee  in 
blank  after  it  became  duo,  as  collateral  secur- 
ity for  an  indebtedness  due  to  another,  and  that 
such  indebtedness  was  afterwards  paid,  but  the 
payee  neglected  to  take  up  the  collateral  note, 
and  the  creditor  afterwards  wrongfully  trans- 
ferred It  to  another,  are  a  good  defense  to  the 
note,  though  such  transfer  was  for  value  and 
without  notice.  Wood  v.  McKean,  64  Iowa,  10. 
10  N.  W.  817;  American  Bank  v.  J%nnes8,  2 
Met.  288. 

So,  the  payment  by  the  maker  of  a  note  forged 
against  him,  which  was  a  fac  simile  of  a  genu- 
ine note,  made  by  him  under  the  supposition 
that  he  was  paying  the  genuine  note.  Is  a  good 
defense  in  an  action  against  him  brought  by  a 
transferee  after  maturity  upon  the  genuine 
note,  because,  as  the  indorser  of  the  forged 
paper  would  be  estopped  to  collect  the  genuine 
note  after  taking  payment  on  the  forged  paper, 
knowing  that  It  was  the  Intention  to  pay  the 
genuine,  his  transferee  after  maturity  would  be 
In  no  better  position.  Leach  v.  Funk,  07  Iowa, 
576,  66  N.  W.  708. 

And  one  who  takes  a  transfer  of  a  note  from 
an  insurance  company  after  Its  maturity,  where 
the  maker  had  at  the  time  of*  its  maturity  on 
deposit  with  the  company  a  sum  of  money  near- 
ly sufficient  to  pay  the  note,  and  tendered  to  the 
company  his  check  on  it  for  the  amount  on 
deposit  and  a  sum  of  money  making  up  the 
amount  of  the  note,  which  the  company  refused 
to  accept,  cannot  recover  thereon.  Shipp  v. 
Stacker,  8  Mo.  145. 

So,  a  plea  in  an  action  upon  a  negotiable  note 
of  payments  pro  tanto  before  its  Indorsement  to 
the  plaintiff,  and  that  Its  indorsement  to  him 
was  after  Its  matuj'Ity  and  without  considera- 
tion, sets  forth  a  valid  defense.  Elch  v.  Gree- 
ley. 112  Cal.  171,  44  Pac.  483. 

And  such  payments  made  by  the  maker  of  a 
note  to  the  payee,  though  not  Indorsed  on  the 
note,  may  be  set  up  as  a  partial  defense.  Lock 
V.  Fulford,  62  111.  166. 

And  where  the  maker  and  payee  of  a  nego- 
tiable note  payable  on  demand  lived  about  1{»0 
miles  apart,  and  the  maker  paid  more  than  one 
half  of  the  amount  of  the  note  to  the  payee, 
and  first  received  notice  that  the  payee  bad  as- 
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signed  the  note  about  fonrteen  months  after 
the  date  thereof  and  after  such  pajment  had 
been  made,  the  Jury,  In  an  action  by  the  Indorsee 
thereon  against  the  maker,  will  be  at  liberty  to 
presume  that  the  indorsee  had  notice  of  such 
payment,  and  the  maker  will  be  permitted  to  set 
It  off  against  the  note.  Cromwell  v.  Arrott,  I 
Serg.  &  R.  180. 

But  such  a  defense  should  be  set  np  in  such 
action,  and  In  case  oi  failure  to  set  it  op  the 
maker  cannot  make  the  recovery  against  taim  by 
the  transferee  a  ground  of  action  for  money 
had  and  received  against  the  payee.  Loomis 
V.  Poiver,  0  Johns.  244. 

And  payment  by  the  maker  of  a  note  to  a 
holder  thereof,  who  fraudulently  or  Illegally  ob- 
tained possession  of  It  after  receiving  notice  of 
the  fraudulent  or  Illegal  title  of  the  holder,  doea 
not  discharge  hlnL  Ainsworth  v.  AInsworth,  24 
Miss.  145. 

And  the  contrary  rule  has  been  laid  down, 
that  payments  made  to  the  Indorser  of  a  note 
after  his  Indoraement  after  maturity,  though 
without  notice  thereof,  stand  on  the  same  foot- 
ing with  after-acquired  set-offs,  and  cannot  be 
Interposed  as  a  defense  In  an  action  on  the  note 
by  a  subsequent  transferee.  Davis  v.  Miller,  14 
Gratt.  1 ;  Goodrich  v.  Stanley,  23  Conn.  79 ; 
Smith  V.  Lawson,  18  W.  Va.  212,  41  Am.  Itep. 
688. 

Within  this  rule,  title  is  passed  by  the  In- 
dorsement or  transfer  by  delivery  when  payable* 
to  bearer,  though  made  after  maturity  and  with- 
out notice  to  the  maker,  and  therefore  a  pay- 
ment to  the  assignor  after  such  transfer  Is  not 
good,  though  the  party  making  It  had  no  notice 
of  the  transfer.  Smith  v.  Lawson,  18  W.  Va. 
212,  41  Am.  Itep.  688. 

And  where  the  payee  of  a  negotiable  promis- 
sory note  Indorsed  It  to  a  third  person  after  It 
became  due,  and  the  latter  subsequently  In- 
dorsed It  for  value  to  anotber.  payment  by  the 
maker  to  such  third  person.  Intended  as  a  pay- 
ment of  the  note  made  after  his  Indorsement  to 
the  subsequent  holder,  but  without  notice  there- 
of, does  not  constitute  a  valid  payment  of  the 
note,  as  payment  and  delivery  up  of  the  note 
for  cancelation  should  be  concurrent  acts. 
Adair  v.  Lenox.  15  Or.  480,  16  Pac.  182. 

And  In  Coffman  v.  Bank  of  Kentucky,  41 
Miss.  212,  90  Am.  Dec.  371,  It  was  held 'that  the 
failure  to  produce  a  bill  of  exchange  at  the 
time  of  Its  payment  by  the  drawer  to  the  orig- 
inal holder  Is  sufficient  to  put  the  drawee  on  In- 
quiry and  lead  him  to  notice  of  the  transfer  of 
the  bill,  and  that  such  payment  Is  no  defense  as 
against  a  subsequent  holder  though  made  after 
maturity ;  but  It  does  not  appear  whether  or 
not  the  transfer  was  made  after  maturity. 

So,  the  equity  of  the  makers  of  a  negotiable 
note  which  they  paid  to  the  payee  before  matur- 
ity but  after  its  assignment  as  collateral,  to  de- 
mand, as  against  an  assignee  after  maturity, 
that  other  collaterals  be  first  resorted  to  by  the 
assignee.  Is  not  destroyed  by  the  reduction  of 
the  note  to  Judgment.  Barhorst  v.  Armstrong, 
42  Fed.  Rep.  2. 

And  an  understanding  between  the  maker  and 
payee  of  a  note  that  the  payee  was  to  board  out 
the  amount  of  the  note,  pursuant  to  which 
board  was  furnished  and  accepted,  constitutes  a 
payment  of  the  note  which  may  be  set. up  as  a 
defense  In  an  action  thereon  by  an  Indorsee  aft- 
er maturity.  Whlttaker  v.  Ordway  (N.  H.)  8ft 
Atl.  789. 

And  an  assignment  of  a  Joint  and  several 
negotiable  promissory  note  by  the  payee  to  one 
of  the  makers  before  its  maturity  amounts  to 
a  payment  thereof,  and  the  right  of  action 
against  the  makers  Is  not  revived  by  a  snbse- 
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quent  assignment  of  the  note  to  a  third  person 
after  Its  maturity.  Gordon  ▼.  Wansey,  21  Cal. 
77. 

And  the  fact  that  a  bill  oif  exchange,  at  the 
time  it  became  due,  was  in  the  hands  and  was 
the  property  of  one  of  the  three  acceptors  who 
were  liable  to  pay,  thus  making  the  present  lia- 
bility to  pay  and  the  present  right  to  receive 
the  amount  oif  the  bill  concurrent  in  the  same 
person,  Operates  as  a  payment  and  performance 
<yt  the  contract  of  acceptance,  so  as  to  preclude 
«n  action  thereon  by  a  subsequent  transferee. 
Harmer  y.  SteeJ,  4  Exch.  1,  19  L.  J.  Exch.  N.  S. 

As  to  paper  talcen  after  maturity  from  bona 
llde  holder,  see  Henley  v.  Holzer,  10  Mo.  App. 
245,  infra,  V. 

As  to  payment  of  accommodation  paper,  see 
Clenn  y.  Lyford,  70  Me.  140,  and  Cottrell  v. 
'Watkins,  80  Va.  801,  10  L.  R.  A.  754,  17  S.  E. 
S28,  SKpra,  III.  h. 

2.  Payment  by  person  only  eecondarily  liahle. 

Payment  to  extinguish  a  negotiable  instru- 
ment must  be  made,  as  a  general  rule,  by  the 
real  debtor,  the  legal  effect  of  payment  by  any- 
one else  being  rather  that  of  taking  an  assign- 
ment or  transfer  of  the  Instrument  than  a  satis- 
faction, the  real  debtor  and  the  prior  parties 
thereto  remaining  liable  as  befoire. 

Thus,  payment  of  a  dishonored  note  by  an 
Indofser  does  not  extinguish  its  negotiability 
as  to  him  and  all  persons  liable  thereon  to  him. 
Smith  ▼.  Lawson.  18  W.  Va.  212,  41  Am.  Bep. 
688;  Dayis  ▼.  Miller,  14  Gratt.  1. 

Though  it  discharges  the  liability  of  subse- 
4)uent  indorsers  whose  liability  would  not  be  re- 
vived by  his  putting  the  note  again  Into  circula- 
tion. Davis  V.  Miller,  14  Gratt.  1.  And  see 
Jiabry  v.  Matheny,  10  Smedes  &  M.  328,  48  Am. 
Dec.  X53,  infra,  XIV.  a. 

An  indorser  of  a  promissory  note,  who,  after 
It  has  been  dishonored,  takes  it  up  by  paying 
the  amount  to  the  holder,  in  effect  repurchases 
It,  and  becomes  vested  again  with  ail  the  rights 
which  he  foirmerly  had  against  prior  parties  on 
the  paper.     French  v.  Jarvis,  20  Coua.  347. 

And  the  payee  of  a  not&  who  had  ti'ansferred 
it  and  afterwards  taken  it  up  has  the  right  to 
reissue  it  so  as  to  bind  himself,  and  to  trans- 
fer with  it  any  ownei*shlp  of  property  covered 
by  the  lien  securing  the  note,  notwithstanding 
the  fact  that  it  was  an  accommodation  note. 
Kelly  v.  Staed,  136  Mo.  480,  37  S.  W.  1110. 

Where  a  negotiable  note  Is  transferred  by  the 
payee  after  maturity,  and  Is  taken  up  by  him 
nnd  afterwards  reissued,  It  Is  equivalent  to 
drawing  a  new  bill  at  sight.     Ibid. 

In  the  above  case,  Murphy  v.  Simpson,  42 
Mo.  App.  654,  infra.  III.  m,  3,  was  distinguished 
upon  the  ground  that  In  that  case  payment  was 
made  by  the  payor,  and  the  release  of  the  deed 
of  trust  entered  of  record  by  the  proper  party, 
while  In  this  case  the  note  was  paid  by  the  ob- 
ligee and  the  release  by  him  made  after  he  had 
reissued  the  note  and  passed  all  interest  In  it, 
and  the  deed  of  trust  by  which  It  was  secured. 
And  Kellogg  v.  Schnaake,  56  Mo.  136,  supra, 
III.  m,  1,  was  distinguished  upon  the  ground 
that  In  that  case  the  defendant  executed  a  note 
to  the  payee,  and  secured  Its  payment  by  deed 
of  trust  on  certain  city  lots  in  which  the  per- 
son who  sold  the  notes  to  the  plaintiff  was 
named  as  trustee,  and  the  property  was  there- 
after transferred  in  payment  and  satisfaction 
of  the  deed  of  trust,  while  In  this  case  the  payee 
owned  the  fee  to  the  lots. 

So,  satisfaction  of  a  bill  as  between  the  draw- 
er or  indorser  and  an  Indorsee,  whether  before 
43T  after  maturity,  does  not  necessarily  inure  as 
-  46  L.  R.  A. 


a  satisfaction  on  behalf  of  the  acceptor,  or  oper- 
ate to  discharge  him  from  liability  to  the  In- 
dorsee.     Jones  v.  Broadhurst,  0  C.  B.  173. 

And  the  drawer  of  a  bill  which  was  pro- 
tested for  nonpayment  and  afterwards  Indorsed- 
to  him,  may,  as  Indorsee,  maintain  an  action 
thereon  against  the  acceptor.  Louvlere  v.  Lau- 
bray,  10  Mod.  36. 

And  a  bill  payable  to  the  drawer's  own  order, 
which  was  dishonored  by  the  acceptors  and  paid 
by  him  when  due,  may  be  indorsed  by  him  a 
year  and  a  half  afterwards,  so  as  to  enable  the 
indorsee  to  recover  against  the  acceptor.  Hub- 
bard V.  Jackson,  4  Bing.  300,  1  Moore  &  P.  11, 
3  Car.  &  P.  134,  6  L.  J.  C.  P.  4,  20  Revised  Bep. 
582. 

And  where  the  drawer  of  such  a  bill  indorsed 
by  blm  to  another,  and  by  the  Indorsee  to  a 
third  person,  pays  the  amount  thereof  to  the 
holder  upon  Its  being  dishonored,  and  such  hold- 
er strikes  out  his  own  and  the  preceding  indorse- 
ment, and  returns  the  bill  to  the  drawer,  and 
the  drawer  afterwards  transfers  it  to  another, 
such  transferee  may  recover  thereon  against  the 
acceptor.  Callow  v.  Lawrence,  3  Maule  &  S. 
05. 

In  the  above  case  Beck  v.  Robley,  1  H.  Bl. 
SO,  note,  infra,  was  distinguished  upon  the 
ground  that  there  the  bill  was  drawn  payable 
to  the  order  of  a  third  person  who  indorsed  It, 
while  here  the  bill  was  payable  to  the  drawer's 
own  order,  and  therefore  the  bill  continued 
negotiable  in  his  hands  upon  his  own  indorse- 
ment. 

The  drawer  of  a  bill  payable  to  his  own  order, 
who  indorses  It,  and  it  is  accepted  and  dishon- 
ored, and  receives  it  back  and  pays  the  amount 
to  the  indorsee,  may  return  the  bill  to  such  In- 
dorsee for  the  purpose  uf  his  suing  the  acceptor 
on  it  as  trustee  for  the  drawer,  and  the  pay- 
ment is  no  answer  to  an  action  by  such  indorsee, 
where  there  is  evidence  that  when  the  drawer 
paid  the  bill  it  was  left  in  the  hands  of  the  in- 
dorsee for  the  purpose  of  its  bein^  put  in  suit. 
WUiiams  V.  James,  15  Q.  B.  408,  10  L.  J.  Q.  B. 
N.  S.  445,  14  Jur.  600. 

So,  a  plea  in  an  action  upon  a  bill  of  exchange 
brought  by  Indorsees  against  the  acceptor,  that 
after  the  indorsement  of  the  bill  to  the  indorsee* 
and  before  the  commencement  of  the  action, 
the  drawers  had  delivered  to  the  plaintiffs,  and 
the  plaintiffs  had  accepted,  goods  in  full  satis- 
faction and  in  discharge  of  the  bill  and  all 
damages  and  costs  of  the  action  in  respect 
thereto,  and  that  the  plaintiffs  from  that  time 
bad  always  held  the  bill  against  the  will  and 
the  consent  of  the  drawers,  who  commenced  the 
action  against  such  consent,  shows  that  the 
goods  might  have  been  given  In  satisfaction  and 
discharge  of  the  liability  of  the  drawer,  but  not 
that  they  were  delivered  and  accepted  In  ex- 
tinguishment of  all  rights  of  action  against  the 
acceptors,  and  is  therefore  no  bar  to  the  plain- 
tiff's right  to  recover  against  the  defendant  on 
the  bill.     Jones  v.  Broadhurst,  0  C.  B.  173. 

And  that  a  note  was  assigned  by  the  payee 
after  maturity,  and  afterwards  assigned  by  the 
assignee  to  another,  and  that  the  first  assignee 
after  maturity  afterwards  paid  and  satisfied  the 
note,  and  instead  of  canceling  it  took  an  assign- 
ment to  himself  and  then  assigned  It  to  the 
plaintiff,  and  that  the  note  was  in  fact  given  for 
money  loaned  by  the  payee  to  the  first  assignee, 
and  that  the  assignment  to  the  plaintiff  was 
made  to  defraud  the  defendant,  are  no  defense, 
as  the  equities  are  not  such  as  attach  to  the 
particular  note.  Unseld  v.  Stephenson,  83  Mo. 
161. 

And  an  indorsee  or  surety  on  a  bill  on  which 
action  had  been  brought  by  the  indorsee  ai^alnst 
the  acceptor,  In  which  a  judgment  had  been  ren- 
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dered  and  the  acceptor  aneflted,  who  pays  tha 
bill  aa  ancb,  and  the  Indorsee  permita  the  dia- 
charge  of  the  acceptor  on  the  day  of  payment, 
has  a  vested  right  of  action  against  the  accept- 
or npon  the  bill  unaffected  by  the  arreat  of  the 
defendant  or  his  discharge  by  the  acceptor, 
though  he  had  paid  the  bill  only,  and  not  paid 
the  costs.  Woodward  v.  Pell,  L.  R.  4  Q.  B.  55, 
88  L.  J.  Q.  B.  N.  S.  30,  19  L.  T.  N.  8.  657,  17 
Week.  Rep.  117,  9  Best  &  S.  994. 

So,  where  a  bill  of  exchange  was  Indorsed  to 
a  third  person,  and  not  satisfied  when  due,  but 
payments  were  afterwards  made  by  the  drawer 
and  acceptor,  and  It  was  afterwards  taken  up 
by  another  person,  who  paid  the  balance  to  the 
holder,  who  Indorsed  the  bill  and  wrote  a  re- 
oelpt  on  It,  In  general  terms,  the  receipt  Is  not 
conclusive  evidence  that  the  bill  had  been  satis- 
fied either  by  the  acceptor  or  drawer,  and  parol 
evidence  Is  admissible  to  explain  It ;  and  where 
it  appears  that  such  person  paid  the  balance, 
not  on  the  account  of  the  acceptor,  but  as  a  pur- 
chaser, he  can  Indorse  it  though  after  maturity, 
so  as  to  give  the  Indorsee  the  right  which  the 
previous  holder,  to  whom  he  paid  It,  had  before 
the  Indorsement,  and  such  Indorsee  could  re- 
cover from  the  drawer  the  balance  unpaid  by 
him.     Graves  v.  Key,  8  Bam.  ft  Ad.  813. 

One  who  accepts  payment  of  a  negotiable  In- 
strument at  maturity  from  one  who  Is  under  an 
obligation  to  pay  it  Is  not  so  far  guilty  of  negli- 
gence in  falling  to  have  It  marked  or  stamped 
**pald'*  that  it  may  be  asserted  against  him  as 
an  unpaid  obligation  by  anyone  who  subsequent- 
ly purchased  it  from  the  person  who  thus  paid 
It,  and  to  whom  it  was  surrendered.  BushneJl  v. 
New  York  Security  &  T.  Co.  40  U.  8.  App.  76, 
9ub  nom,  Ferree  v.  New  York  Security  ft  T.  Co. 
74  Fed.  Rep.  709,  21  C.  C.  A.  83. 

A  note  paid  by  a  surety,  however,  and  taken 
up  by  him  for  the  purpose  of  recovering  from 
his  principal,  and  afterwards  handed  to  the 
payee  for  the  sole  purpose  of  being  collected  by 
him  from  the  principal  for  the  benefit  of  the 
surety,  but  who  after  the  matuirity  of  the  note 
transferred  it  to  a  third  person,  passes  to  such 
transferee  subject  to  the  defense  of  payment. 
Belcbert  v.  Koerner,  54  111.  800.     . 

And  where  a  draft  payable  to  another  or  or- 
der comes  back  unpaid,  and  is  taken  up  by  the 
drawer,  it  ceases  to  be  a  bill,  and  cannot  be  re- 
issued BO  as  to  bind  the  acceptor.  Beck  v.  Rob- 
ley,  1  H.  Bl.  89,  note. 

And  that  a  note  was  made  with  the  under- 
standing that  It  was  to  be  discounted  for  the 
payee  and  taken  up  by  him,  and  the  proceeds 
paid  In  the  discharge  of  a  debt  due  to  the  mak- 
er, and  that  the  proceeds  were  so  paid,  and  that 
the  payee  took  it  up  and  retained  it,  and  after- 
wards and  after  maturity  passed  It  to  a  third 
person  In  consideration  of  a  loan  niiide  to  blm^ 
are  a  good  defense' in  an  action  by  such  trans- 
feree against  the  maker.  Long  v.  Rhawn,  75 
Pa.  12S. 

And  the  maker  of  a  note  for  the  particular 
purpose  of  enai)Iing  the  payee  to  pledge  it  for  a 
loan,  which  was  accomplished  and  the  amount 
loaned  repaid,  after  which  and  after  the  matur- 
ity of  the  note  the  payee,  fraudulently  repre- 
senting that  he  had  burned  or  destroyed  it,  as- 
signed the  note  to  a  third  person,  Is  entitled  to 
an  injunction  against  such  transferee  against 
the  collection  of  the  note.  Frazer  v.  Edwarda, 
5  Dona,  538. 

As  to  reacqulsltlon  of  paper  by  payment  or 
otherwise  by  payee  after  it  has  passed  through 
the  hands  of  bona  fide  holders,  see  cases  set 
forth  in  the  latter  part  of  infrat  V. 

As  to  payment  by  accommodation   Indorser, 
see  navens  v.  Huntington,  1  Cow.  887,  supra, 
III.  h. 
40  L.  R.  A. 


8.  Bffeot  of  reitaue  mfier  papmemi, 

A  note  cannot  be  reissued  after  payment  bj* 
the  maker.  Bartrum  v.  Caddy,  9  Ad.  ft  El. 
275,  1  Perry  ft  D.  207,  1  W.  W.  ft  H.  724. 

And  a  bill  of  exchange  which  has  been  palA 
by  the  acceptors  cannot  be  again  reissued  after 
maturity  so  as  to  bind  the  drawer.  Connery  v. 
Kendall,  5  Xa.  Ann.  515. 

If  the  instrument  Is  paid  by  the  rea^  debtor. 
It  cannot  be  »thereaf ter  transferred  by  him  so  aa> 
to  give  it  validity  against  others.  Cottrell  v. 
Watkins,  89  Va.  801,  19  L.  R.  A.  754,  17  8.  E. 
328. 

The  rule  that  an  Indorsement  after  matur- 
ity Is  equivalent  to  drawing  a  new  bill  at  sight, 
and  that  the  same  diligence  in  making  demand 
and  giving  notice  is  required,  does  not  apply 
where  the  bill  or  note  has  been  paid  by  the  ac- 
ceptor or  maker  at  or  after  maturity,  aa  in  that 
case  it  is  extinguished.  Kelly  v.  Staed,  136  Mo. 
430.  87  S.  W.  1110. 

And  a  note  which  is  paid  by  the  maker  ahort- 
ly  after  Its  issue,  but  which  is  not  delivered  up. 
but  falls  into  the 'hands  of  a  third  party,  who 
transfers  it  after  maturity,  is  not  a  binding 
obligation  upon  the  maker,  though  the  payment 
of  interest  on  It  to  certain  dates  has  been  In- 
dorsed thereon  by  him.  Metropolitan  Bank  v. 
Bouny,  42  La.  Ann.  489,  7  So.  586. 

One  who  takes  an  overdue  note  from  a  person 
not  a  party  to  It  Is  deemed  to  have  taken  it  upon 
his  oredlt  and  subject  to  the  defenses  which  the- 
signers  could  have  made  against  tlie  transferrer, 
and  cannot  compel  some  of  the  signers,  who 
were  sureties,  to  pay  a  second  time,  on  the 
ground  that  after  it  waa  due  and  paid  by  them 
they  had  permitted  the  holder  to  continue  t» 
hold  it  and  use  it  as  a  valid  note  against  the 
principal,  and  that  the  holder,  in  violation 
of  his  trust  and  without  authority,  had  trans- 
ferred It.     Hardy  v.  Waddell,  58  N.  H.  460. 

And  that  a  note  bad  been  paid,  and  that  the 
holder  was  only  adlowed  to  retain  it  In  order 
that  he  might  secure  a  settlement  with  another 
person,  may  be  interposed  as  a  defense  in  sa 
action  thereon  by  a  transferee  after  maturity. 
Money  v..Ricketts,  62  Miss.  200. 

And  one  to  whom  a  note  is  reissued,  together 
with  a  deed  of  trust  on  lands  given  to  secure  it, 
as  security  for  a  new  loan  after  its  maturity,  i» 
chai^eable  where  the  note  was  paid  after  Its 
maturity  and  taken  up  by  the  maker  with  no- 
tice of  such  payment,  and  acquires  no  rights  un- 
der the  deed  as  against  a  subsequent  bona  fide 
purchaser  for  value  of  the  land.  Murphy  v. 
Simpson.  42  Mo.  App.  654. 

So,  where  the  drawer  of  a  bill  payable  t» 
his  own  order  settles  with  the  acceptor  after 
the  bill  becomes  due,  and  gives  a. receipt  in. full 
of  all  demands,  an^  ta^es  p^sses^loo  of  tht^  bill» 
one  to  whom  he  afterwards  indorses  it  cannot 
maintain  an  action  thereon  against  the  accept- 
or.    Thorogood  v.  Clarke,  2  Starkle,  251. 

And  a  receipt  given  by  the  payees  of  a  note 
to  the  maker  upon  payment  thereof,  acknowl- 
edging payment  and  promising  to  give  It  up 
when  called  for,  and  the  failure  of  the  makers- 
to  call  for  It  until  after  the  failure  of  the 
payees,  who  In  the  meantime  had  transferred 
It,  will  not  warrant  the  Jury  in  an  action  there- 
on in  inferring  that  the  makers  intended  to  au- 
thorize or  permit  the  payees  to  reissue  IL  Amer- 
ican Bank  v.  Jenness,  2  Met.  288. 

And  while  the  fraudulent  acte  of  the  payee 
of  a  note  in  securing  it  from  the  maker  when 
past  due  under  an  agreement  that  It  ahouid  not 
be  so  used  as  to  involve  him  in  UabUIty,  and  in- 
fraudulently  representing  to  a  creditor  that  the 
note  still  subsisted,  thereby  inducing  .him  to 
take  it  and  discharge  a  lien  on  hla  homestead 
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when  Lq  fact  the  note  had  been  canceled  and 
Burrendered,  renders  him  liable  to  the  holder 
tor  the  sum  covered  by  the  credit  on  hJs  indebt- 
edness with  interest  thereon  from  the  date  of 
the  credit,  this  does  not  render  the  maker  of 
the  note  liable  thereon.  Branch  ▼.  Traylor 
(Xez.  CiT.  App.)  30  8.  W.  592. 

do,  a  bill  of  exchange  which  Is  paid  by  the  ac- 
ceptor .cannot,  under  55  Geo.  III.  chap.  104,  |  19, 
be  relssaed  without  a  fresh  stamp,  and  the  ab- 
sence of  such  scamp  is  a  good  defense  In  an  ac- 
tion on  a  bill  of  exchange  brought  by  a  trans- 
feree against  the  acceptor,  where  it  appears 
that  the  drawer  negotiated  the  bill  for  his  own 
-  use,  and  paid  It  when  due,  whereupon  It  was  re- 
delivered to  him,  and  after  It  was  due  he  in- 
dorsed it  to  the  plaintiff  without  its  being  re- 
stamped  or  payment  of  any  duty  in  respect  to 
the  issuing.     Lazarus  v.  Cowle,  3  Q.  B.  459. 

It  would  appear,  however,  that  a  maker  of 
a  note  may  render  himself  personally  liable  by 
reissuing  a  note  after  he  has  paid  it. 

Thus,  a  declaration  alleging  that  the  defend- 
ant and  two  others  on  a  day  named  made  their 
ZM>te  promising  to'  pay  to  the  payee  or  order  a 
designated  sum  at  a  specified  time,  and  that  the 
defendant,  after  the  date  of  the  note,  paid  It  to 
the  payee  and  took  possession  of  it,  and,  know- 
ing that  he  had  In  law  discharged  It,  Indorsed 
and  delivered  it  for  value  received  on  a  day 
named  to  the.  plaintiff,  contains  a  sufficient 
statement  of  a  cause  of  action  against  such  de- 
fendant. Mabry  v.  Matheny,  10  Smedes  ft  M. 
323,  48  Am.  Dec.  753. 

n.  Right  of  the  transferee  to  eue, 

Tlie  equities  subject  to  which  a  transferee 
of  an  overdue  negotiable  Instrument  takes  It 
apply  as  well  to  the  rights  of  the  payee  or  hold- 
er to  receive  payment  from  the  maker  as  to 
equities  of  the  maker  against  the  payee.  Ains- 
worth  V.  AInsworth,  24  Miss.  145. 

And  the  maker  of  a  note  may  show,  in  an  ac- 
tion thereon  by  a  holder  who  took  It  after  ma- 
turity, that  he  paid  no  money  for  it.  and  was 
not  the  legal  owner.  Woodsum  v.  Cole,  69  Cal. 
142,  10  Pac.  331. 

And  indorsement  of  a  negotiable  note  after 
Its  maturity  to  an  Indorsee  by  name,  without 
adding  the  words  "or  order,'*  or  equivalent 
words  of  negotiability,  does  not  confer  the  right 
upon  the  Indorsee  of  transferring  It  by  Indorse- 
ment so  as  to  enable  the  Indorsee  to  sue  upon 
It  In  his  own  name.  Leavltt  v.  Putnam,  1 
Sandf.  203. 

So,  that  the  holder  of  a  promissory  note  be- 
came bankrupt  and  afterwards  transferred  the 
note.  Is  a  good  defense  In  an  action  thereon  by 
the  transferee  against  the  maker,  where  he  took 
it  after  maturity,  as  his  assignor's  right  to 
transfer  .the .  title  was  defeated  by  the  bank- 
*  rui>tcy.  Ashurat  v.  Royal  Bank,  37  Eng.  L.  & 
Eq.  195. 

And  where,  In  an  action  on  a  note  trans- 
ferred after  maturity,  the  maker  states  gener- 
ally that  he  took  It  In  a  designated  year,  and  It 
appears  that  the  maker  had  assigned  his  prop- 
erty under  the  Insolvency  law  In  January  of 
that  year,  It  will  t>e  prespmed  that  the  pur- 
chase of  the  note  was  after  the  assignment. 
Johnson  v.  Rioodgood,  2  Cai.  Cas.  303. 

And  an  allegation  In  the  answer  In  an  action 
by  the  indorsee  against  the  acceptor  of  a  bill 
of  exchange,  that  before  and  at  the  time  of  the 
Indorsing  of  the  bill  by  the  drawer  he  was  In- 
debted to  the  acceptor  in  a  sum  of  money  ex- 
ceeding the  amount  of  the  bill,  and  that  after 
the  bill  became  due.  In  order  to  deprive  the  ac- 
ceptor of  his  right  of  set-ofT  In  respect  thereto 
he  fraudulently  Indorsed  the  bill  to  enable  the 
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Indorsee  to  sue  the  acceptor  thereon,  and  that 
the  drawer  before  he  Indorsed  the  bill  petitioned 
for  relief  under  the  Insolvent  debtors'  act, 
whereby  the  right  and  title  to  the  bill  vested  in 
his  assignees,  is  In  effect  a  claim  that  the  plain- 
tiff has  no  right  to  sue  upon  the  bill,  not  being 
the  real  owner,  and  that  he  is  only  doing  so  for 
the  purpose  of  depriving  the  maker  of  his  right 
of  set-off,  and  constitutes  a  good  defense.  Wat- 
kins  V.  Bensusan,  9  Mees.  &  W.  422. 

So,  the  holder  of  a  note  payable  to  bearer, 
in  the  possession  of  the  payee  after  maturity, 
cannot  maintain  an  action  upon  it  against  the 
maker,  if  the  payee  Is  a  mere  agent,  and  per- 
sons having  a  beneficial  interest  In  the  note 
forbid  Its  payment  to  him.  Comstock  v.  lIoag» 
5  Wend.  600. 

And  the  maker  of  a  promissory  note  payable 
to  bearer  has  a  right  to  show,  as  against  the 
holder  producing  the  note  on  the  trial  of  an 
action  thereon,  that  such  holder  did  not  obtain 
the  title  or  the  right  by  which  he  seeks  to  rc> 
cover  until  after  the  commencement  of  the  suit. 
Hovey  v.  Sebring,  24  Mich.  232,  9^  Am.  Rep.  122. 

IV.  Equities  of  intermediate  holders. 

Intermediate  holders  seem  to  have  as  broad 
a  right  to  assert  their  equities  against  trans- 
ferees of  negotiable  paper  after  maturity  by 
appropriate  proceedings  as  the  maker  or  prom- 
isor lias,  though  their  assertion  is  of  much  less 
frequent  occurrence.  The  only  limitation  upon 
such  assertion  would  seem  to  be  that  the  equity 
must  he  a  subsisting  right  not  overridden  or 
outclassed  by  equities  existing  in  someone  else. 

The  general  rule  above  stated  seems  to  be 
contradicted  by  the  doctrine  of  the  principal  case 
to  the  effect  that  equities  of  third  parties  are 
cut  off  by  a  transfer  of  the  note,  even  when 
made  after  maturity.  The  payee  whose  equi- 
ties were  cut  off  In  that  case  seems  to  nave- 
been  classed  as  a  third  party.  But  the  real 
basis  of  the  decision  In  that  case  is  the  principle- 
that  the  payee  ought  to  bear  the  loss  because- 
'  his  own  act  had  contributed  to  It  or  made  It 
possible  as  stated  below. 

Thus,  coupons  from  municipal  bonds  stolen, 
after  the  date  when  they  became  due  and  pay- 
able cannot  be  held  against  the  rightful  owner 
though  they  have  come  to  the  hands  of  a  bona 
flde  holder  for  value  without  notice.  Arents  v. 
Com.  IS  Gratt.  750. 

And  the  owner  of  a  note  which  was  stolen 
from  him  Is  entitled  to  recover  as  for  conversion, 
thereof  against  the  holder  who  took  It  after 
maturity.     McCorkle  v.  Miller,  64  Mo.  App.  153. 

And  treasury  notes  of  the  United  States- 
stolen  from  an  express  company  and  sold  for 
value  after  maturity  In  the  regulai*  course  of 
business  may.  be  recovered  of  the  purchaser  by 
the  express  company  where  It  h'as  succeeded  to- 
the  rights  of  the  original  owner.  Vermilye  v. 
Adams  Exp.  Co.  21  Wall.  138,  22  L.  ed.  600,. 
Affirming  10  Blatchf.  280. 

So,  the  promisor  In  an  Interest  coupon  pay- 
able to  bearer  and  distinguishable  from  others 
by  number,  who  pays  It  while  over  due  to  a  per- 
son presenting  It  without  inquiring  as  to  bis 
title  after  he  has  received  notice  that  It  has 
been  stolen  from  the  owner,  is  liable  to  the 
owner  therefor,  though  the  notice  did  not  con- 
tain an  offer  to  furnish  a  bond  of  indemnity, 
ninckley  v.  Union  P.  R.  Co.  129  Mass.  52,  37 
Am.  Rep.  297.     * 

And  the  owner  of  a  check,  which  was  lost  by 
him  and  afterwards  taken  by  a  shopkeepor  In, 
trade,  who  received  the  money  thereon  from 
the  bank  on  which  It  was  drawn  five  days  after 
.  it  was  due.  Is  entitled  to  recover  the  amonnt 
thereof  of  the  shop-keeper-  if  he  took  it  under* 
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circumstances  which  ought  to  have  excited  his 
suspicion,  and  all  the  owner  need  shon  is  that 
he  once  owned  it ;  he  need  not  show  bow  he  lost 
It.  Down  V.  Hailing,  4  Bam.  &  C.  330,  G  Dowl. 
A  R.  455,  2  Car.  &  P.  11. 

So,  the  owner  of  a  note  payable  to  bearer, 
who  places  It  after  it  Ls  due  in  the  hands  of  an 
agent  fo>r  a  particular  purpose,  may  recover 
possession  of  it,  where  the  agent  transfers  it  to 
a  purchaser  for  value  In  violation  of  his  trust, 
in  an  action  against  the  purchaser.  Weathered 
V.  Smith,  0  Tex.  622,  60  Am.  Dec.  186. 

And  the  pledgee  of  a  coupon  bond  pledged 
without  authority,  though  for  value,  by  one 
in  whose  hands  it  bad  been,  placed  for  safe 
keeping  after  tbe  maturity  thereof,  cannot  hold 
the  same  as  against  the  true  owner.  Greenwell 
V.  Haydoo.  78  Ky.  333,  39  Am.  Kep.  231. 

And  the  holder  oif  a  promissory  note,  who 
gives  it  to  a  creditor  as  collateral  security,  and 
afterwards  pays  the  debt  but  neglects  to  take  up 
tbe  note,  and  the  creditor  -wrongfully  transfers 
it  to  another  after  Its  maturity,  may  pursue 
and  recover  It  from  the  person  to  whom  It  was 
transferred  In  the  same  way  as  he  could  do  with 
any  other  personal  property,  held  without  right 
or  title  against  the  true  owner.  Wood  ▼.  Me- 
Kean,  G4  Iowa,  16,  19  N.  W.  817. 

One  'Who  takes  a  note  payable  to  trustees 
of  an  estate  and  secured  by  deed  of  trust  In- 
dorsed by  such  trustees  to  their  successor  in  the 
trust,  from  such  successor  to  secure  his  individ- 
ual debt  after  the  maturity  of  the  note  and 
without  making  Inquiry  as  to  his  title,  receives 
It  charged  with  notice  that  his  indorser  held  it 
as  trustee,  and  having  converted  it  to  bis  own 
use  will  be  held  liable  to  the  present  trustee  of 
the  estate  in  damages  for  tbe  value  of  tbe  note. 
Turner  v.  Iloyle,  95  Mo.  337,  8  8.  W.  157. 

And  when  one  to  whom  negotiable  paper  has 
t>een  confided  for  a  special  purpose,  in  breach  of 
tbe  trust  reposed  in  him,  attempts  to  pervert  it 
to  a  different  use  or  purpose,  a  court  of  equity 
may,  upon  proper  application  by  the  maker  of 
the  note,  enjoin  him  from  doing  any  ace,  though 
it  consists  of  carrying  on  a  suit  at  law.  In  such 
attempt  to  pervert  it,  and  anyone  who  pur- 
chases the  paper  from  him  after  maturity  takes 
It  subject  to  the  same  equities  and  can  be  pre- 
vented in  the  same  way  from  misapplying  It. 
Atlantic  De  Laine  Co.  v.  Tredick,  5  R.  I.  179. 

And  a  woman  holding  her  property  separate 
from  that  of  her  husband,  whose  factor  pur- 
cbases  on  her  behalf  a  mortgage  note  having  a 
superior  rank  to  her  claim  on  the  property  of 
her  husband,  which  note  the  factor  transfers 
to  a  third  party  after  maturity,  may  intervene 
In  a  suit  to  enforce  payment  thereof,  and  be  de- 
clared tbe  true  and  legal  owner  thereof.  Grlb- 
ble  V.  Ilaynes,  22  La.  Ann.  141. 

So,  a  state  to  which  bonds  of  the  United 
States  are  made  payable  Is  entitled  to  an  in- 
junction against  a  transferee  after  maturity  re- 
straining him  from  receiving  payment  from  the 
national  government  and  to  compel  him  to  sur- 
render the  bonds  to  the  state,  where  the  act  by 
which  the  bonds  were  passed  from  tbe  posses- 
sion of  the  state  was  a  contract  in  aid  of  the 
Rebellion,  and  therefore  void.  Texas  v.  White, 
7  Wall.  700,  19  L.  ed.  227;  Texas  v.  Harden- 
berg,  10  Wall.  08,  19  L.  ed.  839. 

And  that  other  securities  had  been  sabstl- 
tuted  for  the  bonds  In  suit  before  the  service 
of  process  Is  no  defense  in  an  action  against  a 
transferee  after  maturity  to  compel  the  surren- 
der of  such  bonds  issued  for  that  purpose. 
Texas  v.  Hardenberg,  10  Wall.  68,  19  L.  ed.  839. 

So,  the  right  to  maintain  such  an  action,  and 
the  right  to  such  relief,  are  also  recognized  In 
Huntington  ▼.  Texas,  16  Wall.  402,  21  L.  ed. 
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316,  and  First  Nat.  Bank  ▼.  Texas,  26  Wall.  72, 
22  L.  ed.  295 ;  but  the  cases  turn  upon  other 
questions. 

But  no  one  other  than  the  holder  of  bonds 
of  the  United  States  made  payable  to  the  state 
and  transferred  by  the  confederate  government 
thereof  in  aid  of  the  Rebellion,  and  afterwards 
passed  to  a  transferee  after  maturity,  or  some 
person  wlio  had  held  them  and  received  the 
proceeds  with  notice  of  the  illegal  purpose  o< 
the  transfer,  can  be  held  liable  to  tbe  recon- 
stituted state  after  tbe  Rebellion  Is  over  for 
such  bonds  or  their  proceeds,  and  after  pre- 
sentment, recognition,  and  order  of  payment 
anyone  may  receive  the  proceeds  upon  a  proper 
order,  and  in  case  of  payment  to  third  parties 
the  state  could  only  look  to  the  United  States 
for  reimbursement.  Huntington  v.  Texas,  10 
Wall.  402,  21  L.  ed.  316. 

Where  the  Intermediate  holder's  own  act, 
however,  has  created  a  condition  in  which  either 
he  or  the  bolder  or  someone  else  must  suffer  a 
loss,  the  loss  must  fall  on  him,  and  he  will  not 
be  permitted  to  assert  bis  equity  against  a  per- 
son less  in  fault  than  himself. 

This  is  the  doctrine  of  the  principal  case. 

So.  the  payee  of  a  note  who  indorses  it  and 
delivers  It  to  an  agent  for  collection  without 
anything  on  the  note  to  show  that  the  indorse- 
ment was  not  a  transfer  of  title  cannot  claim 
the  invalidity  of  a  sale  of  the  note  by  sncb 
agent  to  an  Innocent  purchaser,  though  made 
after  maturity.     Kversole  v.  Maull,  50  Md.  95. 

And  tbe  payee  and  owner  of  a  note  who  deliv- 
ers it  to  an  attorney  for  collection,  who  brings 
suit  thereon,  and  afterwards,  and  after  Its  ma- 
turity, traniifers  the  demand  with  the  accruing 
costs  as  his  own,  cannot  recover  the  amount  of 
the  demand  from  tbe  transferee  who  had  col- 
lected the  same,  wbere  he  gave  an  adequate 
consideration,  and  took  it  without  notice  of  any 
defect  in  the  title  of  his  transferrer.  Connell 
V.  Bliss,  52  Me.  476. 

So,  an  intermediate  holder  cannot  successfully 
assert  an  equity  against  a  superior  or  better 
equity,  resting  In  another  holder  or  party. 

And  the  equity  of  a  bank  which  took  one  of  a 
series  of  notes  secured  by  real  estate  as  collat- 
eral security  for  a  pre-existing  indebtedness 
though  the  note  was  then  over  due,  is  equal  to 
the  equity  of  another  who  also  took  one  of  the 
series  of  notes  secured  by  real  estate  l>efore  ma- 
turity as  security  for  money  advanced  to  take 
up  a  note  which  he  had  indorsed  for  the  accom- 
modation of  the  pledgeor,  where  neither  knew 
of  the  transfer  to  the  other ;  and,  where  the 
tMink  obtains  a  conveyance  and  procures  title 
to  the  real  estate  securing  the  notes.  It  acquires 
a  superior  equity  In  ,the  security,  and  will  not 
be  required  in  equity  to  give  the  pledgee  of  the 
other  note  a  pro  rata  benefit  of  such  security. 
Osgood  V.  Thompson  Bank,  30  Conn.  27. 

V.  Exception  as  to  paper  taken  from  bona  fide 

holder. 

The  rule  that  the  Indonree  of  a  note  after 
Its  maturity  takes  it  subject  to  the  equities  af- 
fecting It  in  the  hands  of  the  Indorser  only  ap- 
plies when  the  note  is  due  at  the  time  it  Is  first 
taken,  and  does  not*  apply  where  there  was  a 
transfer  t>efore  the  note  became  due,  and  the 
equitable  right  had  therefore  passed  before  the 
day  of  payment.  Watklns  ▼.  Maule,  2  Jac.  A 
W.  237. 

And  a  purchaser  of  a  negotiable  note  though 
after  maturity  from  an  innocent  bolder  takes 
his  vendof*s  title,  and  Is  entitled  to  the  same 
protection  as  the  vendor,  and  holds  It  free  from 
ail  defenses  available  to  the  maker  against  th« 
'payee.     Koehler  t.  Dodge,  81  Neb.  828,  47  N« 
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^V.  918 ;  Woodwortb  ▼.  Hantoon,  40  Hi.  131,  89 
Am.  Dec.  840;  n<ywell  ▼.  Crane,  12  La.  Ann. 
120,  68  Am.  Dec  765 :  Cook  t.  Larkln,  19  La. 
Ann.  507 ;  Henley  ▼.  Uolzer,  19  Mo.  App.  245. 

He  la  entitled  to  stand  In  the  place  ot  bis 
immediate  ind&rser,  and  no  defense  can  be  urged 
ty  the  maker  as  against  blm  which  it  could  not 
have  urged  against  such  Indorser  had  he  re- 
mained the  owner  of  the  note  and  sought  to  en- 
force callection.  Matson  v.  Alley,  141  111.  284, 
31  N.  B.  410 ;  Bank  of  Sonoma  County  ▼.  Gove, 
<;3  Cad.  355,  40  Am.  Kep.  02 ;  Klegel  y.  Cunning- 
ham, 0  Phila.  177 ;  Donnerberg  t.  Oppenheimer, 
15  Wash.  200,  46  Pac  254. 

And  can  enforce  it  to  the  same  extent  as  the 
person  thus  transferring  it  to  him.  Central 
School  Supply  House  v.  Donovan,  70  111.  App. 
208 ;  French  v.  Jarvis,  20  Conn.  347 ;  Eckert  v. 
Kills,  26  Hun,  663;  Fairclough  y.  Pavla,  9 
Exch.  600,  2  C.  L.  Bep.  1000,  23  L.  J.  Ezch.  N. 
8.  215. 

In  Bank  of  Sonoma  County  v.  Gove,  63  Cul. 
355,  49  Am.  Rep.  02,  supra,  liayward  v. 
Stearns,  80  Cal.  58,  if»/ra,  VI.  a,  was  distin- 
guished upon  the  ground  that  In  that  case  the 
defense  relied  upon  the  fact  that  while  the  note 
remained  in  the  hands  of  an  intermediate  hold- 
er who  took  it  after  It  was  over  due,  he  became 
Indebted  to  the  maker  in  a  sum  greater  than 
the  amount  of  the  note. 

And  in  Central  School  Supply  House  v.  Dono- 
van, 70  111.  App.  208,  supra,  Kost  v.  Bender, 
25  Mich.  515,  infra,  was  explained,  the  court 
saying  that  all  that  was  decided  by  that  case 
was  that  where  the  maker  of  a  promissory  note 
has  a  valid  defense  as  against  the  person  to 
whom  upon  its  face  it  is  payable,  if  such  payee, 
after  assignment  to  a  bona  fide  bolder,  again 
acquires  and  brings  suit  upon  the' note,  the  law, 
to  avoid  circuity  of  action,  will  allow  the  maker 
to  set  up  that  he  was  induced  by  the  fraudu- 
lent representation  of  the. payee  to  execute  the 
note. 

And  in  French  t.  Jarvis,  20  Conn.  347,  supra. 
Bishop  V.  Dexter,  2  Conn.  410,  infra,  XIV.  a, 
was  distinguished  upon  the  ground  that  there 
the  note  was  not  indorsed  by  the  payee  until  it 
fell  due.  whereas  in  this  case  it  had  been  nego- 
tiated before  due  by  the  payee  and  he  had  regu- 
larly received  notice  of  Its  nonpayment  and  of 
Its  dishonor,  which  notice  inured  to  the  benellt 
of  any  subsequent  holder. 

An  indorsee  of  a  promissory  note  who  ac- 
quired a  right  of  action  as  against  the  maker 
by  being  a  bona  fide  purchaser  without  notice 
and  before  maturity  can  transfer  a  good  title  to 
another  as  well  after  as  before  the  note  falls 
due.     Woodman  v.  Churchill,  52  Me.  58. 

And  one  who  purchases  a  negotiable  Instru- 
ment for  value  after  its  maturity  Is  entitled 
to  enforce  collection  of  the  entire  note  provided 
bis  assignor  was  an  Innocent  purchaser  before 
due  for  value  In  the  ordinary  oourse  of  busi- 
ness, though  he  had  knowledge  of  a  defense  ex- 
isting against  it.  Jones  v.  Wiesen,  50  Neb. 
243,  60  N.  W.  762;  Roberts  v.  Lane,  64  Me. 
108,  18  Am.  Rep.  242;  Thompson  v.  Shepherd, 
12  Met.  311,  46  Am.  Dec.  676. 

And  proof  of  equities  constituting  a  good  de- 
fense as  t>etween  the 'original  parties  to  a  note 
is  not  admissible  In  an  action  thereon  by  one 
who  received  the  note  after  maturity,  where  the 
assignor  was  a  bona  fide  holder  before  matur- 
ity without  notice  of  existing  equities.  Briton 
V.  Hall,  1  Hilt.  528. 

Thus,  the  fact  that  a  note  was  taken  by  an 
assignor  after  maturity  with  notice  that  it  was 
an  accommodation  note  is  no  defense  in  an  ac- 
tion by  such  holder  against  the  accommodation 
ludorser,  where  th^  note  was  received  by  the 


holder's  assignor  before  maturity  and  for  value. 
Beail  v.  General  Electric  Co.  16  Misc.  611,  38 
N.  Y.  Supp.  527. 

And  that  a  note  was  given  solely  for  the  ac- 
commodation of  the  payee,  and  that  the  holder 
had  knowledge  of  that  fact  and  was  not  a  bona 
fide  holder,  having  received  the  note  after  it 
had  matured,  and  not  parted  with  any  valuable 
consideration  therefor.  Is  entirely  Immaterial, 
and  not  a  defense  In  an  action  on  the  note, 
where  an  intermediate  holder  was  a  bona  fide 
holder  thereof.  Weems  v.  Shaughnessy,  70 
Hun,  175,  24  N.  Y.  Supp.  271. 

And  one  who  received  a  note  for  value  from 
the  second  Indorser  after  It  had  been  dishonored 
by  the  maker  can  recover  thereon  against  the 
maker,  although  he  knew  when  he  received  It 
that  as  between  the  maker  and  the  first  in- 
dorser it  was  an  accommodation  note,  where 
there  Is  nothing  to  show  that  the  second  in- 
dorser did  not  believe  that  the  first  had  given 
value  for  It.  Thompson  v.  Shepherd,  12  Met. 
311,  46  Am.  Dec.  076. 

So,  one  to  whom  a  negotiable  note  Is 
transferred  by  a  bank  after  Its  maturity  will 
stand  in  the  place  of  the  bank  with  all  its 
rights  and  interests,  and  where  the  bank  dis- 
counted the  note  In  the  regular  course  of  busi- 
ness, and  had  clear  title  to  It,  it  will  pass  inde- 
pendent of  any  existing  equity  between  the  orig- 
inal parties.  Wilson  v.  Mechanics'  Sav.  Bank 
use  of  Park,  45  Pa.  488;  Miller  t.  Talcott,  54 
N.  Y.  114. 

And  a  note  given  to  the  cashier  of  a  bank 
upon  a  sufllclent  consideration  moving  to  the 
maker  to  take  up  an  indebtedness  of  another 
person  due  to  the  bank  can  be  enforced  by  the 
bank,  and  the  maker  will  be  held  liable  to  one 
who  subsequently  purchased  the  note,  though 
the  purchase  was  after  maturity.  Shabata  t. 
Johnston.  53  Neb.  12,  73  N.  W.  278. 

So,  the  defense  of  fraud,  and  duress  cannot 
be  set  up  against  the  holder  of  a  negotiable  note 
though  taken  after  maturity,  where  his  assignor 
came  Into  possession  of  the  note  l>efore  it  was 
due,  and  was  a  bona  fide  holder  thereof.  Hogan 
V.  Moore,  48  Ga.  156. 

And  a  note  executed  by  a  person  able  to  read, 
promising  to  pay  six  months  after  date  or  be- 
fore if  made  out  of  the  sale  of  certain  articles, 
believing  It  to  be  a  promise  to  pay  six  months 
after  date  If  made  out  of  the  sale  of  such  arti- 
cles, may  be  recovered  upon  by  a  transferee  aft- 
er maturity,  where  It  passed  through  other 
hands,  and  there  is  no  evidence  showing  the 
circumstances  surrounding,  nor  the  considera- 
tion for,  the  previous  transfers,  n<>r  the  dates 
on  which  they  were  made.  Thomas  v.  Ruddell, 
60  Ind.  326. 

So,  that  the  holder  of  a  note  received  it  after 
maturity,  and  did  not  part  with  any  valuable 
consideration  therefor,  Is  entirely  immaterial  In 
an  action  thereon  where  he  receives  It  from  one 
who  had  given  value  therefor  and  surrendered 
his  note  which  constituted  him  a  bona  fide  hold- 
er. Weems  v.  Shaughnessy.  70  Hun,  175,  24 
N.  Y.  Supp.  271 ;  Davis  v.  Wilson,  31  Tex.  136 ; 
Smith  V.  HIscock,  14  Me.  440. 

The  holder  of  a  note  is  entitled  to  recover 
thereon  though  he  took  it  after  maturity  and 
knew  that  the  consideration  had  failed,  where 
It  was  negotiated  before  maturity  to  an  inno- 
cent indorsee  without  notice^  Peat)ody  v.  Rees, 
18  Iowa,  571 ;  Hascall  v.  Whitmore,  10  Me.  102, 
36  Am.  Dec.  738. 

And  while  an  Instruction  In  an  action  upon  a 
promissory  note  in  which  fraud  and  want  of 
consideration  are  alleged,  that  the  burden  of 
proof  Is  on  the  plalntlflt  to  show  that  h^  is  a 
bona  fide  holder  for  value,  and  that  he  can  show 
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tliJs  by  proTlng  by  a  preponderance  of  the  testi- 
mony that  he  gave  value  either  by  allowing  it 
on  a  debt  or  otherwise,  and  that  he  took  it  in  the 
due  course  of  business  and  without  knowledge 
oif  fraud  or  defects  and  unattended  by  any  cir- 
cumstances Justly  calculated  to  awaken  suspi- 
cion, may  be  correct  as  applied  to  a  first  In- 
dorsement, it  is  not  as  applied  to  a  subsequent 
holder,  even  though  the  latter  knew  oC  the  orig- 
inal Invalidity  of  the  note,  and  took  It  after  its 
maturity.     Woodman  v.  Churchill,  52  Me.  58. 

So,  that  a  note  was  Indorsed  and  transferred 
as  coillateral  security  for  a  demand  short  of  Its 
nominal  value  furnishes  no  defense  In  an  action 
by  a  transferee  after  maturity,  where  he  took 
it  from  one  to  whom  it  was  indorsed  and  trans- 
ferred bona  fide  before  It  fell  due.  Smith  v. 
Ulscock,  14  Me.  440. 

And  the  defense  in  an  action  upon  a  promis- 
sory note  purporting  to  be  made  by  a  corpora- 
tion, that  the  president  and  secretary  who  as- 
sumed to  execute  it  had  no  authority,  and  that 
it  was  without  valid  consideration,  cannot  be 
urged  against  an  indorsee  or  assignee  after  ma- 
turity, where  he  took  It  from  one  to  whom  It 
was  indorsed  before  maturity  for  value  and 
without  notice.  Matson  v.  Alley,  141  III.  284, 
81  N.  E.  419. 

And  persons  who  take  a  note  made  payable 
to  the  maker's  own  order  for  the  purpose  of  get- 
ting it  discounted,  for  which  they  are  paid  a 
commission,  and  indorsq  the  same  to  procure 
Its  discount  by  a  bank,  and  who  take  it  up  after 
■nonpayment  and  protest,  paying  the  amount  due 
thereon  to  the  bank,  become  subrogated  to  the 
rights  of  the  bank,  and  do  not  take  it  subject  to 
equities  between  the  maker  and  the  parties  to 
wbom  he  delivered  it.  Flint  v.  Schomberg,  1 
Hilt.  632. 

So,  that  a  joint  promisor  In  a  negotiable  In- 
strument signed  only  as  surety  cannot  be  set 
up  as  a  defense  in  an  action  on  the  note  by  a 
purchaser  after  maturity,  where  the  owner  from 
whom  he  purchased  It  was  a  bona  fide  purchaser 
for  value  without  notice,  who  would  have  been 
unaffected  by  such  defense.  Lewis  v.  Long,  102 
N.  C.  206,  9  S.  E.  G37. 

In  the  above  case  Capell  v.  Long.  84  N.  C. 
17,  SMpra,  III.  b,  was  distinguished  upon  the 
ground  that  in  tbat  case  the  payee  had  notice 
and  assigned  after  maturity,  and  Harris  v.  Bur- 
well,  65  N.  C.  586,  supra,  Hi.  b,  was  distin- 
guished upon  thei  ground  that  In  that  case  the 
plaintiff  purchased  the  note  after  maturity,  and 
therefore  took  It  subject  to  the  defense  of  set- 
off. 

If  at  the  time  the  previous  holder  acquired 
his  title  and  right  which  he  conveyed  to  the 
transferee  the  note  had  not  been  paid,  Its  subse- 
quent payment  by  the  maker  would  not  deprive 
the  transferee  of  such  right  or  title,  and  this  is 
BO  although  the  Immediate  assignor  obtained 
the  note  after  maturity,  and  the  transferee  at 
the  time  of  his  purchase  knew  that  after  the 
previous  holder  had  so  obtained  the  note  the 
maker  had  paid  it.  Henley  v.  Uolzer,  19  Mo. 
App.  245. 

And  the  president  of  a  bank  who  directs  the 
discounting  of  a  note  made  payable  to  the  mak- 
er's order  and  Indorsed  in  blank  by  him  without 
further  Indorsement,  who,  hearing  that  the 
maker  alleged  fraud,  and  deeming  himself  negli- 
gent In  not  requiring  a  second  Indorser,  took 
the  note  personally  long  after  Its  maturity,  pay- 
ing the  bank  the  amount  of  It,  becomes  a  bona 
fide  holder  for  value,  and  entitled  to  recover 
without  regard  to  any  fraud  In  the  inception  of 
the  paper,  or  any  failure  of  consideration  as  be- 
tween the  original  parties.  Roberts  v.  Lane, 
64  Me.  108,  18  Am.  Rep.  242. 
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And  where  a  bill  Is  deposited  with  a  bank  as 
collateral  security  before  it  becomes  due,  and 
upon  being  dishonored  is  returned  to  the  own- 
er, who  afterwards  returns  it  to  the  bank,  re- 
questing the  bank  to  hold  it  and  to  place  it 
to  the  owner's  account  when  paid,  the  bank 
taking  it  but  giving  no  credit  to  the  owner  on 
account  of  the  bill,  the  bank  is  recommitted  to 
Its  former  rights  to  sue  upon  the  bill,  which 
can  only  be  eztingulahed  by  payment  by  the 
acceptor,  although  the  party  who  deposits  it 
has  received  satisfaction  from  the  drawer. 
Boeanquet  v.  Dudman,  1  Starkle,  1. 

And  where  a  note  thus  given  as  collateral 
was  afterwards,  after  several  transfers,  rein- 
dorsed  to  the  pledgeor  and  by  him  liidorsed  to 
a  bank,  it  is  not  affected  by  the  reindorsement  of 
the  notes  and  their  second  Indorsement,  as  the 
second  Indorsement  carries  with  it  the  benefit 
of  the  first  as  of  the  time  when  it  was  made, 
and  the  note  remains  an  unimpaired  security 
for  the  full  payment  of  the  amount  advanced 
by  the  bank  thereon.  Scott  v.  First  Nat.  Bank, 
71  Ind.  445. 

And  where  such  a  note  is  afterwards  paid  and 
taken  up  by  a  surety  for  the  payee,  the  maker 
cannot  set  off  a  demand  against  the  payee  In  ao 
action  thereon  by  the  surety,  where  such  de- 
mand was  acquired  after  notice  of  the  transfer 
to  the  bank,  as  the  assignment  to  the  surety 
by  the  bank  related  back  to  the  time  when  the 
note  was  transferred  to  the  l>ank,  and  clothed 
the  assignee  with  the  rights  thus  held  by  the 
bank,  against  which  subsequent  equities  could 
not  be  asserted.     Lewis  v.  Fal>er,  65  Ala.  460. 

This  rule  has  been  held  to  apply  to  the  payee 
of  a  promissory  note  who  indorses  and  trans- 
fers It  without;  recourse,  and  afterwards  reac- 
quires It,  so  that  he  would  receive  it  as  would 
any  other  transferee,  and  does  not  resume  his 
former  position  of  payee,  taking  It,  like  any 
other  assignee,  with  the  assignor's  rights  and 
remedies.     Calhoun  v.  Albln,  48  Mo.  304. 

But  It  has  been  asserted,  on  the  other  hand, 
that  the  rule  that  the  purchaser  of  a  negotiable 
note  after  maturity  from  an  innocent  holder  for 
value  Is  entitled  to  the  same  protection  as  his 
vendor,  does  not  apply  where  the  original  payee 
Is  the  purchaser.  Koehler  v.  Dodge,  31  Neb. 
328,  47  N.  W.  013;  Kost  v.  Bender,  25  Mich. 
515. 

And  a  bank  with  which  a  regular  depositor 
deposited  for  discount  a  draft  in  which  he  was 
the  payee,  and  received  credit  for  the  proceeds, 
becomes  a  holder  after  dishonor,  where  the 
draft  was  dishonored  at  maturity,  and  the  payee 
was  charged  with  the  amount  due  thereon  as 
against  his  deposit,  and  he  returned  the  draft 
to  the  bank  with  the  request  that  It  bring  suit 
thereon  In  Its  own  name,  which  the  bank  did 
after  crediting  him  with  the  amount  of  the 
draft,  so  as  to  entitle  the  acceptors  thereof  to 
Inquire  Into  the  consideration  as  between  them- 
selves and  the  payee.  Union  Bank^.  Tntt,  5> 
Mo.  App.  342. 

So,  though,  where  a  note  was  originally  placed 
in  the  hands  of  a  bank  as  collateral  security, 
and  at  that  time  no  payments  thereon  had  been 
made,  and  the  note  was  indorse  by  the  payee 
In  blank,  the  bank  ttecomes  entitled  to  the  rights 
of  a  holder  for  value,  where,  by  a  new  arrange- 
ment with  the  payee,  the  bank  becomes,  the  al>- 
solute  owner  of  the  note,  and  it  Is  again  in- 
dorsed by  the  payee  without  recourse,  and  the 
bank  Indorses  the  note  to  another,  the  Indorsee 
acquires,  not  the  right  and  title  the  bank  first 
had  and  which  it  had  abandone4t  but  the  right 
and  title  last  acquired  by  it  under  the  new  ar- 
rangement, and  if  between  the  two  transfer* 
the  maker  paid  the  note  in  full  to  the  peye«» 
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the  holder  taking  It  after  maturity  would  ae- 
qolre  no  title.  Henley  t.  Holser,  10  Mo.  App. 
24S. 

Nor  will  It  be  presamed  that  one  who  stole 
Interest  eonpons  payable  to  bearer  negotiated 
them  before  maturity,  where  the  theft  was  be- 
fore maturity,  so  as  to  place  them  In  the  market 
under  protoctl(m  of  the  lawmerchant,  where 
every  purchaser  as  to  whom  there  was  any  evi- 
dence purchased  them  after  they  had  become 
due.  Hinckley  y.  Merchants'  Nat.  Bsnk,  131 
Mass.  147. 

In  the  absence  of  any  evidence  tending  to 
show  that  any  other  person  than  the  thief  had 
possession  of  them  until  they  were  so  purchased, 
no  presumption  of  law  of  any  kind  la  raised, 
and  the  only  presumption  of  fact  raised  is  that 
they  remained  In  the  hands  of  the  one  who 
took  them  until  some  other  disposition  of  them 
appears.     Ibid. 

A  negotiable  promissory  note  is  not  dishon- 
ored in  the  hands  of  a  bona  fide  holder  for 
value,  who  takes  it  without  notice  of  a  defect 
tn  the  consideration,  within  business  hours,  on 
the  last  day  of  grace,  so  as  to  let  in  equities  be- 
tween the  original  parties,  where  it  is  nego- 
tiated to  him  as  a  new  party  upcm  a  purchase 
and  sale,  independent  of  any  previous  connec- 
tion with  it,  or  with  any  of  the  parties  to.  it, 
although  he  takes  It  from  a  bank  where  it  had 
been  discounted  for  a  previous  holder.  Crosby 
V.  Grantj  30  N.  H.  273. 

And  a  note  poyable  on  demand  with  interest 
Is  not  subject  to  a  set-off  against  the  payee  in 
the  hands  of  a  subsequent  holder,  where  it  had 
passed  through  the  hands  of  an  intermediate 
holder,  against  whom  such  set-off  could  not  be 
asserted.     Weeks  v.  Pryor,  27  Barb.  79. 

And  the  fact  that  a  demand  note  was  ob- 
tained from  the  maker  by  unfair  means  within 
seven  days  from  its  date  will  not  release  him 
from  liability  on  such  note  in  the  hands  of  an 
indorsee  who  obtained  it  bona  fide  for  a  full 
consideration  and  without  any  knowledge  of  the 
fraud.     Thurston  v.  M'Kown,  61  Mass.  428. 

VI.  Exception  as  to  collateral  mattert, 

a.     The  general  rule. 

According  to  the  commercial  laws  of  England, 
and  probably  those  of  the  states  where  a  dif- 
ferent rule  has  not  been  fixed  by  statute,  an  In- 
dorsee of  an  overdue  bill  or  negotiable  note 
takes  it  subject  only  to  such  equities  or  defenses 
as  attach  to  the  bill  or  note  itself,  and  not  to 
claims  arising  out  of  collateral  matters  or  in- 
dependent transactions,  whether  they  arise 
against  the  payee  or  an  intermediate  holder. 
I>a  Due  V.  First  Nat  Bank,  81  Minn.  33,  16  N. 
W.  426;  Simpson  v.  Hail,  47  Conn.  417;  Fair- 
child  V.  Brown,  11  Conn.  26 ;  Dunn  v.  Ghost,  6 
Colo.  134 :  Whlttaker  v.  Kuhn,  62  Iowa,  815,  8 
N.  W.  127 ;  Kelly  v.  Staed,  136  Mo.  430,  87  8. 
W.  1110:  Edney  v.  Willis,  23  Neb.  56,  36  N. 
W.  300 ;  Stewart  v.  Tizzard,  8  Phila.  862 ;  First 
Nat.  Bank  v.  Texas,  20  Wall.  72.  22  L.  ed.  205 ; 
Davis  V.  Noll,  88  W.  Va.  66,  17  S.  B.  701; 
Borough  V.  Moss,  6  Mann.  A  R.  206.  10  Barn.  A 
C.  658;  Re  Overend,  I*.  R.  6  Eq.  345,  18  L.  T. 
N.  8.  230,  16  Week.  Rep.  660. 

And  see  the  main  case  of  Youno  Mbn's  Chbib- 
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Bank,  holding  that  the  fact  that  negotiable 
paper  is  past  due  when  transferred  is  not  suf- 
0clent  of  itself  to  charge  the  taker  with  notice 
of  latent  equities  between  third  parties.  It  ap- 
plies this  rule  to  k  note  fraudulently  sold  by  one 
who  held.lt  merely  as  collateral  for  another  note 
still  unpaid,  although  the  maker  gave  it  as  an 
ftccommodatioB  for  use  as  collateral  by  a  cor- 
46  L.  R.  A. 


poratlon  of  which  he  was  a  stockholder;  but 
the  equities  asserted  were  not  set  up  by  the 
maker,  but  by  the  payee  and  another,  who 
claimed  the  benefit  of  the  note  or  its  proceeds 
to  be  applied  on  the  principal  debt  secured  by  it. 

h.     What  mattere  are  collateral — inetancee. 

The  line  between  equities  and  defenses  which 
are  collateral,  and  which  therefore  cannot  be  set 
up  as  a  defense  against  negotiable  paper  taken 
after  maturity,  and  those  which  are  not  col- 
lateral, and  which  therefore  may  be  set  up, 
though  not  well  defined,  and  apparently  depend- 
ing largely  upon  the  facts  of  each  particular 
case,  would  seem  to  be  based  upon  the  distinc- 
tion between  equities  and  defenses  which  exist 
against  the  paper  itself  without  reference  to  the 
person  who  happens  to  hold  it  on  the  one  hand, 
and  equities  and  defenses  not  connected  with,  or 
at  least  not  Involving,  the  validity  or  legal  ef- 
fect of  the  paper  which  the  maker  or  obligor 
might  have  against  the  holder  of  the  paper  or 
someone  through  whose  hands  it  had  passed, 
or  which  some  other  person  may  have  had 
against  such  holder  or  person  who  had  held  It. 
The  maker  of  a  note  promises  to  pay  to  the 
payee  or  the  person  to  whom  It  had  been  legal- 
ly transferred,  and  he  must  keep  his  promise 
and  pay  accordingly,  without  reference  to  any 
claim  he  or  a  third  person  may  have  against  an 
intermediate  bolder,  not  growing  out  of  the  note 
transaction,  or  connected  with  It  by  agreement, 
or  which  a  third  person  may  have  against  the 
present  owner,  and  without  reference  to  any 
equities  which  Indorsers  and  indorsees  may  have 
between  themselves ;  and  one  who  indorses  a  ne- 
gotiable instrument  assumes  responsibility  for 
Its  payment  to  the  legal  holder  without  refer- 
ence to  any  claim  he  may  have  against  an  inter- 
mediate holder,  or  which  a  third  person  may 
have  against  the  present  Owner.  The  defenses 
which  a  transfer  after  maturity  lets  in  are  such, 
and  only  such,  as  go  to  Impeach  the  paper,  or  to 
show  that  the  promise  to  pay  should  not  be 
binding  or  has  been  satisfied  and  discharged,  as 
distinguished  from  those  which  admit  the  exist- 
ence and  binding  force  of  the  obligation,  hut 
claim  that  some  independent  counter  obligation 
should  be  deemed  an  offset  to  it,  or  that  some 
matter  Independent  of  the. subject-matter  of  the 
psper  itself  had  relieved  the  maker  or  obligor 
from  llahlllty  thereon. 

The  only  reason  which  has  been  found  stated 
for  the  distinction  between  equities  and  defenses 
connected  with  the  paper,  and  which  are  conse- 
quently let  in  by  a  transfer  after  maturity,  and 
collateral  equities  and  defenses  which  are  not 
let  In  by  such  a  transfer,  is  that  given  in  the  prin- 
cipal case,  that  the  transferee  of  negotiable 
paper  can  always  go  to  the  debtor  and  ascertain 
what  claims  he  may  have  sgalnst  the  Instru- 
ment where  he  Is  about  to  purchase  It  after  ma- 
turity, but  th^t  he  may  not  be  able  with  the 
utmost  diligence  to  ascerti^n  the  latent  equity 
ef  some  third  person  against  the  ol>Ugee,  as  he 
has  no  object  to  which  he  can  direct  his  inqui- 
ries. But  this  reason  can  hardly  be  regarded  as 
entirely  satisfactory,  as  it  cannot  be  seen  why 
the  person  about  to  purchase  negotiable  paper 
after  maturity  cannot  go  to  all  the  other  par- 
ties whose  names  appear  upon  the  paper  as  well 
as  to  the  maker,  and  ascertain  from  them 
whether  any  equities  or  defenses  exist,  either 
between  them  or  against  the  paper  in  their 
hands. 

In  some  cases  there  seems  to  be  room  for  the 
application  of  the  maxim  that,  when  one  of  two 
innocent  iiersons  must  suffer  from  the  fraud  of 
a  third  person,  he  who  put  it  Into  the  power  of 
the  latter  to  commit  the  fraud  must  bear  the 
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loM.  Ttana,  Id  the  principal  case  of  Touwo 
MsN'a  Chuistian  Asso.  Gymnasium  Co.  t. 
RocKFOUD  Nat.  Bakk  tbe  payee  of  the  note,  by 
giving  apparent  title  thereto  to  the  person  who 
took  It  merely  as  collateral,  pat  It  In  his  power 
to  perpetrate  the  fraud,  and  therefore  he, 
rather  than  an  Innocent  purchaser  oC  the  note, 
should  bear  the  loss. 

So,  In  Eversole  ▼.  Maull,  BO  Md.  95,  where 
the  payee  of  a  note  Indorsed  It  and  delivered  it 
to  a  person  for  collection,  but  without  any- 
thing on  the  note  to  show  that  the  Indorsement 
was  not  a  transfer  of  title,  he  was  denied  the 
right  to  claim  that  a  sale  of  the  note  by  the 
person  who  held  It  for  collection  to  an  innocent 
purchaser,  tho-ugh  after  maturity,  was  not 
valid.  The  court  says:  *'The  loss  unquestion- 
ably occurred  solely  by  reason  of  the  trust  and 
confidence  reposed"  by  the  payee  In  the  person 
to  whom  he  transferred  it  for  collection,  and 
adds:  **There  is,  therefore,  no  injustice  in  tbe 
rule  which  casts  the  loss  upon  him  rather  than 
upon  the  innocent  purchaser  of  the  note.'* 

The  rule  that  one  who  takes  past-due  com- 
mercial paper  takes  It  subject  to  all  equities  or 
to  all  equltaMe  or  legal  defenses,  means  de- 
fenses and  equities  which  the  maker  had  against 
the  note,  and  has  no  reference  to  any  equities  of 
intermediate  indorsers  and  indorsees  of  which 
the  indorsee  after  maturity  had  no  actual  no- 
tice. Rockford  Nsrt.  Bank  v.  Young  Men's 
Christian  Asso.  Gymnasium  Co.  78  111.  App.  180 
(afiirmed  by  principal  case  above). 

The  rule  is  confined  to  the  maker  or  obligor, 
and  does  not  apply  as  between  successive  takers. 
First  Nat.  Bank  v.  Texas,  20  Wall.  72,  22  L.  ed. 
295. 

And  the  maker  of  a  note  cannot  set  op  as  a 
defense  any  equities  existing  between  the  maker 
and  an  intermediate  Indorser  not  connected  with 
the  transaction  betweeb  the  original  parties  in 
an  action  by  an  indorsee  for  value,  though  he 
took  It  after  maturity.  Toong  v.  Shriner,  2 
W.  N.  C.  S93 ;  Brown  v.  Scott,  87  Ala.  468,  6  So. 
884 ;  Vinton  v.  Crowe,  4  Cal.  309 ;  Hayward  v. 
Steams,  39  Cal.  08;  Perry  v.  Mays,  2  Bail.  L. 
354  ;  Nixon  v.  English.  3  McCord  L.  549 ;  White- 
head V.  Walker,  10  Mees.  ft  W.  696,  12  L.  J. 
Exch.  N.  S.  28,  7  Jur.  330. 

So,  while  the  indorsee  of  a  negotiable  note 
Indorsed  after  maturity  takes  it  subject  to  all 
the  equities  attaching  to  it  in  the  hands  of  the 
payee,  the  equities  are  such  as  are  connected 
with  the  note  itself,  and  not  such  as  grow  out 
of  the  distinct  and  independent  transactions  be- 
tween the  original  psirties.  GuIIett  v.  Hoy,  15 
Mo.  399 ;  Knaus  v.  Givens,  110  Mo.  58,  19  S.  W. 
535  ;  Cutler  v.  Cook,  77  Mo.  388  ;  Amot  v.  Wood- 
burn,  35  Mo.  99 ;  Mattoon  v.  McDaniel,  34  Mo. 
138 ;  Unseld  v.  Stephenson,  83  Mo.  161 ;  Hun- 
leth  V.  I.eahy,  146  Mo.  408,  48  S.  W.  459 :  An- 
nan V.  Houck,  4  Gill,  825,  45  Am.  Dec.  183; 
Young  V.  Shriner,  80  Pa.  463 ;  Shlpman  v.  Rob- 
bins,  10  Iowa,  208. 

And  only  such  as  attach  to  the  principal  note, 
and  such  as  between  the  parties  to  it  would 
control,  qualify,  or  extinguish  any  rights  aris- 
ing thereon.  Shlpman  v.  Bobbins,  10  Iowa 
208;  Robertson  v.  Breedlove,  7  Port  (Ala.) 
541 ;  Eversole  v.  Maull,  50  Md.  95. 

And  they  are  such  only  as  sttadi  to  the  In- 
strument Itself  at  the  time  of  the  transfer,  and 
do  not  Include  matters  previously  or  subsequent- 
ly arising.  Davis  v.  Noll,  38  W.  Va.  66,  17  S. 
E.  791 ;  Robinson  v.  Lyman,  10  Conn.  30,  25 
Am.  Dec.  52. 

The  only  defenses  against  which  an  indorsee 
of  a  negotiable  Instrument  has  to  guard  in  tak- 
ing it  over  due  arc,  first,  those  which  have  arisen 
since  the  execution  of  the  note,  and  which  are 
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not  colIateraJ,  but  which  relate  to  the  note  it- 
self, and  secondly,  those  which  are  Inherent  in 
the  note,  and  which  would  show  It  to  have  been 
void  ab  initio,  such  as  fraud,  mistake,  or  absence 
of  a  sufficient  consideration.  Eversole  v.  Maull, 
50  Md.  95 :  Renwick  v.  WilUams.  2  Md.  356. 

The  true  test  to  determine  whether  a  note  al- 
leged to  be  transferred  over  due  Is  subject  to  an 
equity  set  up  by  the  maker  has  been  held  to  be 
the  question.  Could  the  payee  at  the  time 
he  transferred  the  note  have  maintained  a 
suit  upon  It  against  the  maker.  Eversole  v. 
Maull,  50  Md.  95 ;  and  see  principal  case. 

This  test  of  the  payee's  right  to  sue,  though 
stated  with  approval  In  the  principal  case  of 
Young  Men's  Christian  Asso.  Gymnasium 
Co.  V.  Rockford  Nat.  Bank,  utterly  falls  to 
Justify  that  decision.  Although  tbe  transferee's 
right  to  sue  is  upheld,  the  payee  at  the  time  he 
transferred  the  note  could  not  have  maintained 
the  suit  upon  it  against  the  maker,  if  it  had 
then  been  mature,  because  he  held  the  note  as 
mere  accommodation  paper. 

A  purchaser  of  negotiable  paper,  even  after 
maturity,  cannot  be  bound  by  a  secret  equity  In 
favor  of  an  entire  stranger  to  the  paper  of  which 
he  never  had  knowledge,  or  anything  to  put  him 
upon  inquiry.  Ulbemian  Bank  v.  Everman,  52 
Miss.*  500. 

The  equities  which  attach  to  negotiable  paper 
assigned  after  it  is  due  are  the  equities  which 
exist  in  favor  of  the  original  debtor,  not  those 
of  a  third  person  against  the  assignor.  Pair- 
child  V.  Brown,  11  Conn.  26 ;  Crosby  v.  Tanner, 
40  Iowa,  130  ;  Dunn  v.  Ghost,  5  Colo.  134 ;  Wynn 
V.  Kelly,  22  La.  Ann.  504. 

And  the  maker  of  a  note  who  never  had  any 
defense  against  the  payees  or  any  claim  against 
them  ot  any  nature,  and  who  never  had  any  de- 
fense against  the  note  except  while  It  was  In  the 
hands  of  an  Intermediate  indorser,  and  then  only 
as  against  the  Indorser,  cannot  set  up  such  de- 
fense against  a  holder  though  he  took  it  after 
maturity.     Favorite  v.  Lord,  35  111.  142. 

In  the  above  case.  Lord  v.  Favorite,  29  III. 
153,  9upra,  II.  b,  was  explained,  the  court  say- 
ing that  the  conflict  of  opinion  grew  out  of  the 
fact  that  In  that  case  It  was  erroneously  con- 
sidered that  the  Intermediate  indorsers  against 
whom  the  defense  existed  were  the  payees  of 
the  note,  and  hence  the  decision. 

So,  the  rule  that  the  transfer  of  a  note  after 
maturity  Is  made  subject  to  all  equities  exist- 
ing between  the  original  parties,  does  not  ap- 
ply to  equities  arising  subsequent  to  the  mailing 
of  the  note,  and  not  affecting  the  contract  as 
originally  made.  Adair  v.  Lenox,  15  Or.  489. 16 
Pac.  182 ;  Whittaker  v.  Kuhn.  52  Iowa.  315,  3 
N.  W.  127 :  BrUton  v.  Hall,  1  Hilt  628 ;  Bates 
V.  Kemp,  13  Iowa,  223. 

And  the  holder  Hi  a  negotiable  note  Is  not 
affected  by  equities  not  in  existence  at  the  time 
of  its  transfer  to  him,  and  which  are  afterwards 
caused  by  the  sole  action  of  the  assignor,  or  by 
the  combined  action  of  the  maker  and  assignor. 
Whittaker  v.  Kuhn,  52  Iowa,  315,  8  N.  W.  127. 

And  where  the  payee  at  the  time  of  his  trans- 
fer of  a  note  could  have  maintained  an  action 
upon  it,  his  transferee  by  indorsement  is 
clothed  with  the  same  right,  and  equities  sub- 
sequently arising  are  not  available  against  him, 
though  the  note  was  over  due  at  the  time  of  the 
negotiation.     Bates  v.  Kemp,  IS  Iowa,  223. 

Nor  is  the  transferee  of  a  negotiable  note  af- 
ter maturity  affected  by  the  fact  that  the  maker 
and  an  intermediate  holder  had  mutual  out- 
standing accounts  against  each  .other.  Hnnleth 
T.  Leahy,  146  Mo.  408,  48  S.  W.  459. 

And  a  bona  fide  assignee  of  negotlabla  paper 
assigned  by  a  trustee  In  violation  of  the  tnistr 
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tmk«fl  It  fraa  from  tbe  trust  whether  he  bought 
It  before  or  after  maturity,  and  whether  payable 
In  the  itate  or  elsewhere.  Hibernian  Bank  t. 
Bverman,  52  Miss.  500. 

And  the  fact  that  a  notf  was  past  due  at  the 
time  of  a  transfer  thereof,  taken  from  a  person 
not  an  original  party  to  It,  is  not  equiTalent  to 
notice  tbst  such  person  came  into  possession  of 
It  by  fraud,  unless  perhaps  inquiry  by  the  payee 
would  have  necessarily  led  to  a  knowledge  of  the 
fraud.  Proctor  ▼.  M*Call,  2  BaU.  L.  298,  28 
Am.  Dec.  186. 

And  that  the  note  in  suit  was  given  as  a 
part  of  the  consideration  for  certain  real  estate 
sold  to  the  maker  for  which  the  seller  executed 
a  bond  to  the  maker  for  the  conveyance  of  the 
land,  and  that  the  maker  sold  the  land  and  aa- 
slgned  the  bond,  and  the  assignee  undertook  and 
promised  to  pay  the  note,  and  that  the  seller. 
In  consideration  thereof,  released  the  maker 
from  the  psyment  o<  the  note  and  agreed  to  look 
to  the  holder  of  the  bond  for  payment,  after  the 
Bobe  was  due  and  while  the  seller  of  the  land 
was  the  owner  of  the  note,  is  not  such  a  de- 
fense as  attaches  to  the  note  in  the  hands  of  an 
Indorsee  after  maturity.  Bates  ▼.  Kemp,  12 
Iowa,  99. 

And,  in  Curtis  v.  Sprague,  41  Cal.  65,  it  was 
suggested,  but  not  decided,  that  one  who  re- 
ceives an  overdue  note  does  not  take  It  subject 
to  a  collateral  claim  consistinj^  of  an  agreement 
by  the  payee  of  the  note  to  pay  a  sum  of  money 
to  one  of  the  makers  thereof  for  an  outside  and 
Independent  consideration. 

So,  the  maker  of  a  note  who  Is  compelled  to 
pay  a  ^bt  due  by  the  payee  to  a  third  person 
cannot,  after  the  payee  has  indorsed  the  note  to 
another,  set  up  the  pajmeat  of  such  debt  of  the 
payee  as  a  defense  In  an  action  by  the  holder 
against  him  upon  the  note,  though  the  trans- 
fer to  the  holder  was  after  maturity.  Robin- 
son V.  Lyman,  10  Conn.  30,  25  Am.  Dec.  62. 

In  the  above  case,  Hendricks  v.  Judah,  1 
Jphns.  310.  infra,  VII.  a,  and  O'Callaghan  v. 
Sawyer,  5  Johns.  118,  aupra,  II.  b,  were  explained 
and  criticised,  the  court  saying  that  a  close 
examination  will  show  that  the  question  under 
consideration  was  not  discussed  at  the  bar  in 
those  cases,  and  it  may  be  therefore  respectfully 
presumed  that  it  was  not  distinctly  adjudged 
by  the  court. 

And  a  compromise  by  the  payees  of  notes 
with  the  makers,  who  were  insolvent,  by  which 
they  agreed  to  take  40  per  cent  in  discharge  of 
their  claims,  signed  after  negotiating  the  notes, 
does  not  affect  the  right  of  the  purchasers,  even 
as  to  notes  that  were  past  due.  Gutwillig  v. 
Stumes,  47  Wis.  428,  2  N.  W.  774. 

And  a  bona  fide  holder  of  a  promissory  note 
for  a  valuable*  canaMeratlon  Is  not  chargeable 
wklth  notice  of  a  previous  discharge  of  the  payee 
and  indorser  as  an  insolvent  debtor  and  his  con- 
sequent assignment  of  his  property,  and  Is  en- 
titled to  recover  the  amount  of  the  note  from 
the  maker  notwithstanding  such  discharge, 
though  the  note  was  passed  to  him  after  its  ma- 
turity.    Sanderson  v.  Crane,  14  N.  J.  L.  506. 

So,  the  fact  that  a  bank  transferring  nego- 
tiable paper  after  its  maturity  might  have  been 
compelled  to  receive  in  payment  Its  own  notes 
which  were  depreciated,  if  they  had  been  ten- 
dered, is  not  a  good  defense  In  an  action  by  the 
transferee  against  the  maker  of  the  notes. 
Wynn  v.  Kelly,  22  La.  Ann.  594. 

And  where  a  negotiable  note  is  given  to  a 
corporation  for  the  amount  of  an  assessment  up- 
on a  share  of  its  capital  stock,  and  the  note  is 
credited  to  the  stockholder  by  the  company  as  a 
payment,  the  subsequent  forfeiture  of  such  ytock 
and  all  payments  made  thereon  for  failure  to 
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pay  other  instalments  undei^  powers  conferred 
upon  the  corporation  by  Its  charter  Is  no 
defense  to  the  note  in  the  hands  of  one  who 
took  It  after  maturity.  Whittaker  v.  Kuhn,  52 
Iowa,  815,  3  N.  W.  127. 

And  the  fact  that  a  note  purporting  to  have 
been  made  In  Michigan  and  Indorsed  by  a  bank 
In  Wisconsin  was  offered  for  saJe  at  another 
place  in  Wisconsin  a  day  or  two  after  its  date. 
Is  not  notice  to  the  purchaser  that  it  could  not 
In  that  short  space  of  time  have  passed  through 
the  bank  in  the  regular  course  of  business  so  as 
to  render  It  dishonored  paper  and  let  in  de- 
fenses between  prior  parties,— especially  when 
the  purchaser  inquired  of  the  cashier  of  the 
bank  before  purchasing,  and  was  told  that  the 
paper  was  all  right.  Houghton  t.  First  Nat. 
Bank,  26  Wis.  668,  7  Am.  Rep.  107. 

So,  a  bank  to  which  a  debtor  Indorses  an 
overdue  note  of  a  third  person  as  security-  Is  a 
bona  fide  bolder  for  value  thereof  as  against 
other  creditors  of  the  debtor  so  indorsing  It. 
Osgood  V.  Thompson  Bank,  80  Conn.  27. 

And  the  fact  that  negotiable  paper  is  past  due 
when  transferred  is  not  sufficient  of  Itself  to 
charge  the  taker  with  notice  that  his  immediate 
Indorser  held  It  as  collateraJ,  and  therefore.  In 
the  absence  of  express  authority,  had  no  right  to 
njegotiate.    Toumq     Mxn's     Chbistian     Asso. 
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Affirming  78  111.  App.  180. 

And  It  would  not  be  such  notice  to  the  pur- 
chaser as  would  enable  one  who  indorsed  It  to 
assert  title  against  the  transferrer.  Connell  v. 
Bliss,  52  Me.  476. 

Equities  sgalnst  a  note  which  may  be  set  up 
by  the  maker  against  a  transferee  after  matur- 
ity, however,  have  been  held  to  be  such  as  would 
amount  to  a  defense  at  law  for  the  maker  if 
sued  on  the  note  by  the  payee  and  Indorser,  but 
do  not  Include,  when  legal  and  equitable  Juris- 
diction remain  separate,  such  defenses  as  would 
be  merely  a  ground  of  relief  in  a  court  of  equity 
between  the  parties.  Haywood  v.  M'Nair,  19 
N.  C.  (2  Dev.  &  B.  L.)  283,  14  N.  C.  (3  Dev.  L.) 
231. 

So,  In  Walker  v.  Wilson,  79  Tex.  188,  14  8. 
W.  798,  16  S.  W.  402,  it  was  said  that  there  are 
cases  which  hold  that  negotiable  paper  trans- 
ferred for  value  after  maturity  Is  not  subject 
to  equities  as  against  the  transferee  In  favor 
of  third  parties,  but  that  the  court  did  not  un- 
derstand that  by  third  parties  intermediate 
holders  were  meant,  and  It  therefore  refused  to 
either  affirm  or  deny  their  correctness. 

And  In  Barber  y.  Leader  Sewing  Mach.  Co. 
7  Ohio  C.  C.  411,  it  was  held  that  a  note  made 
by  a  failing  corporation  to  a  stockholder  for  a 
loan  made  to  it  by  the  stockholder  In  connection 
with  other  stockholders  to  enable  it  to  continue 
its  business,  after  which  the  company  falls  and 
makes  an  assignment  for  the  benefit  of  Its  credit- 
ors, and  the  stockholder  long  after  the  note 
becomes  due  transfers  It  in  payment  of  an  in- 
debtedness due  from  him  to  a  third  person, 
passes  subject  to  any  assessment  thereafter 
made  against  the  stockholder  transferring  It,  In 
a  suit  to  enforce  tiie  individual  liability  of  the 
stockholders. 

An  assignee  of  a  note  takes  It  under  the 
Colorado  statute  subject  to  any  defense  exist- 
ing between  the  maker  and  the  payee  which  ap- 
pears on  the  face  of  the  note  or  of  which  he  had 
notice  at  the  time  of  the  assignment,  whether 
the  note  was  assigned  before  or  after  It  became 
due.     Dunn  v.  Ghost,  5  Colo.  134. 

And  the  rule  Is  the  same,  sit  least  with  refer- 
ence to  notes  transferred  after  maturity,  under 
the  Callfomin  statute.  Wood  v.  Brush,  72  Cal 
224,  13  Pac.  627. 
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VII.  Sapocpiton  as  to  set-off 9  and  counterclaims, 
a.  The  general  rule. 

While  a  transferee  of  a  note  after  matmity 
takes  It  subject  to  any  legal  defense  which  may 
be  madti  a^painst  it,  as  that  It  was  Toid  for 
fraud  or  other  sufficient  cause,  or  that  It  had 
been  paid,  the  plea  ot  set-off  does  not  impeach 
the  note,  but  is  an  admission  that  it  Is  valid 
and  remains  unpaid,  the  party  pleading  it  mere- 
ly insisting  that  he,  too,  Is  entitled  to  a  recov- 
ery, and  that  one  recovery  be  set  off  against  the 
other;  and  In  such  case  it  cannot  be  said  that 
the  transferee  talces  the  note  subject  to  a  cross 
action  against  himself  for  the  debts  of  ano'ther 
person  for  which  he  is  In  no  way  bound.  Hoop- 
er V.  Splcer,  2  Swan,  495 ;  Cumberland  Bank  v. 
Hann,  18  N.  J.  L.  222. 

The  defense  of  payment  or  want  or  failure 
of  consideration  or  fraud  In  obtaining  a  note 
attaches  to  the  note  Itself  or  the  transaction 
out  of  which  it  arose,  and  controls,  qualifies,  or 
extinguishes  the  pJalntlff^s  right  to  recover,  and 
therefore  is  available  against  the  Indorsee  tak- 
ing it  after  maturity :  but  a  set-off  is  a  demand 
by  the  defendant  against  the  payee,  arising  out 
of  an  independent  transaction  or  transactions, 
and  is  not,  therefore,  available  against  such  a 
holder.     Shipman  v.  Bobbins,  10  Iowa,  208. 

And  the  rule  that  a  person  who  takes  a  bill 
or  note  after  it  is  due  takes  it  subject  to  all 
equities  and  defenses  to  which  It  Is  liable  In 
the  hands  of  the  person  from  whom  he  takes  it, 
applies  only  to  equities  arising  out  of  the  note 
,  or  bill  transaction  itself,  and  not  to  a  set-off 
In  respect  to  a  debt  due  from  the  indorser  to  the 
maker  of  the  note  arising  out  of  a  collateral 
contract.  Robertson  v.  Breedlove,  7  Port.  (Ala.) 
541. 

Strictly  speaking  a  set-off  is  not  a  defense. 
Chandler  v.  Drew,  6  N.  U.  409,  26  Am.  Dec.  704. 

And  it  Is  not  an  equity  which  attaches  to  a 
note  so  as  to  affect  subsequent  holders,  whether 
tiie  paper  was  Indorsed  before  or  after  matur- 
ity. Way  V.  Lamb.  15  Iowa.  79 ;  Stewart  v. 
Tlzzard.  3  Phila.  362:  Cumberland  Bank  v. 
Hann,  18  N.  J.  L.  222 ;  Walbridge  v.  Eibbee,  20 
Vt.  543  ;  Re  Overend,  L.  R.  6  Eq.  345,  18  L.  T. 
N.  S.  230,  16  Week.  Rep.  560. 

Even  though  the  Indorsement  was  made  for 
the  express  purpose  of  shutting  out  the  set-off 
which  would  have  been  good  against  the  In- 
dorser, where  the  set-off  grew  out  of  independ- 
ent transactions.  Stewart  v.  Tlzzard,  3  Phila. 
3G2;  Ludwig  v.  Dearborn,  8  Pa.  Dist.  R.  69. 

And  the  maker  of  a  negotiable  note  cannot 
set  off  a  demand  against  the  payee  In  aji  action 
by  an  indorsee  who  received  It  after  maturity, 
unless  such  demand  Is  connected  with  or  grew 
out  of  the  original  transaction  for  which  the 
note  was  given,  or  attaches  to  the  note  Itself; 
he  cannot  set  off  a  demand  arising  out  of  col- 
lateral matters.  Tlnsley  v.  Beall,  2  Ga.  134 ; 
Uayward  v.  Steams.  39  Cal.  58 ;  Stedman  v. 
Jlllson,  10  Conn.  05:  Kllcrease  v.  White,  6  IHa. 
45 ;  Ilanklns  v.  Shoup,  2  Ind.  342 ;  Proctor  v. 
Cole,  115  ind.  15,  17  N.  E.  180;  Richards  v. 
Dally,  34  Iowa,  427 ;  Stannus  v.  Stannus.  30 
Iowa,  448 ;  Way  v.  Lamb,  15  Iowa,  79 :  Pea- 
body  V.  Peters,  5  Pick.  1 ;  Amot  v.  Woodburn, 
35  Mo.  99:  Barnes  v.  McMulllns,  78  Mo.  200; 
Gullett  V.  Hoy,  15  Mo.  309;  Grier  v.  HInman, 
9  Mo.  App.  213 ;  Hyde  v.  Hazel.  43  Mo.  App. 
068 ;  Haeussler  v.  Greene,  8  Mo.  App.  451 ; 
Cumberland  Bank  v.  Hann,  18  N.  J.  L.  222; 
Johnson  v.  Bridge,  6  Cow.  698 ;  Hughes  v. 
Large,  2  Pa.  103 ;  Long  v.  Rbawn,  75  Pa.  128 ; 
Mi-Manus  v.  Sweatman,  22  W.  N.  C.  54;  Donly 
V.  Brown,  3  W.  N.  C.  275;  Smith  v.  Lawson, 
18  W.  Va.  212,  41  Am.  Rep.  688 ;  Armstrong  t. 
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Noble,  56  Vt.  428;  First  Nat.  Bank  v.  Texaa. 
20  Wall.  72,  22  L.  ed.  295 ;  Burrough  ▼.  Mosa. 
10  Bam.  &  C.  558.  5  Mann.  Sc  R.  296 ;  Quids  ▼. 
Harrison,  10  Exch.  672,  24  L.  J.  Exch.  N.  S. 
66,  3  C.  L.  Rep.  353,  3  Week.  Rep.  160 ;  White- 
head V.  Walker,  10  Mees.  it  W.  696,  12  L.  J. 
Exch.  N.  S.  28,  7  Jur.  330. 

Though  the  note  was  transferred  by  a  formal 
written  assignment,  and  not  by  mere  delivery. 
Richards  v.  Dally,  34  Iowa.  427. 

And  though  the  set-off  was  due  to  the  maker 
while  the  payee  held  the  note.  Hanklns  ▼. 
Shoup,  2  Ind.  342. 

And  evidence  of  such  a  demand  Is  Inadmlsul- 
ble.  Cumberland  Bank  v.  Hann.  18  N.  J.  L. 
222. 

Though  the  admission  and  subsequent  with- 
drawal by  the  court  of  evidence  of  an  offset 
against  the  payee  In  an  action  on  a  note 
transferred  after  due,  brought  by  the  payee  aft- 
er maturity,  such  plea  being  an  InaufDcIent  de- 
fense, does  not  fall  within  the  ruJe  that  error 
In  admitting  illegal  evidence  i«  not  cured  by 
charging  it  out  of  the  case.  Armstrong  ▼. 
Noble.  66  Vt.  428. 

In  Bridge  v.  Johnson.  5  Wend.  842.  the  Judg- 
ment In  Johnson  v.  Bridge.  6  Cow.  603.  supra, 
was  reversed  upon  questions  of  practice,  but  the 
opinion  was  expressed  in  the  discussion  that  a 
set-off  could  not  be  maintained  except  against 
a  party  to  the  record,  or  against  the  real  party 
litigant  in  the  suit.  If  It  was  brought  in  the 
name  of  a  nominal  plaintiff. 

The  bolder  of  a  negotiable  Instmment  has  a 
right  to  dispose  of  It  before  or  after  maturity, 
and  if.  after  be  has  parted  with  It  bona  fide, 
matter  arises  which  would  be  appropriate  as  a 
set-off  were  he  still  the  holder,  and  If  such  mat- 
ter springs  out  of  transactions  wholly  discon- 
nected with  the  paper  or  the  contract  on  which 
It  was  founded,  his  transferee  will  not  be  af- 
fected thereby.     Elliott  v.  Deaaon.  64  Ga.  63. 

Thus,  an  open  account  in  favor  of  the  maker 
against  the  payee  of  a  note  cannot  be  pleaded 
as  an  offset  against  the  note  in  an  action  there- 
on brought  by  a  transferee  after  maturity. 
Reese  v.  Teagarden,  31  Tex.  642. 

And  a  plea  In  an  action  upon  a  note  that  aft- 
er the  note  was  due  and  t>efore  It  was  Indorsed 
to  the  plaintiff  the  payee  indorsing  it  was  In- 
debted to  the  maker  in  a  sum  exceeding  the 
amount  of  the  note  offering  to  set  off  such  in- 
debtedness Is  bad  on  demurrer,  and  no  bar  to 
the  action.  Annan  v.  Houck,  4  Gill,  325,  45 
Am.  Dec.  133. 

Nor  can  the  maker  of  a  note  set  up  as  a  de- 
fense against  It  a  claim  against  the  payee  aris- 
ing out  of  another  note,  though  the  plaintiff 
may  have  acquired  it  after  maturity,  and  the 
fact  that  he  knew  of  the  existence  of  the  set- 
off or  of  the  Insolvency  of  the  assignor  makes 
no  difference.  Grier  v.  Hinman,  9  Mo.  App. 
213 :  Braynard  v.  Fisher,  6  Pick.  355. 

And  where  a  principal  holding  negotiable 
notes  of  one  of  his  sureties  transfers  them  after 
default  to  another  of  his  sureties  In  trust  for 
the  others  the  surety  who  Is  thus  made  trustee 
for  the  others  may  sue  the  maker  of  the  notes, 
and  the  maker  cannot  set  off,  as  against  the 
notes,  an  Indebtedness  of  his  principal  to  him 
on  account  of  payments  made  by  him  as  surety 
to  his  principal's  creditors.  Haeussler  v.  Greene, 
8  Mo.  App.  461. 

So,  the  maker  of  an  accommodation  note  In- 
doTsed  by  the  payee  when  over  due  cannot  set 
off  a  note  given  to  bim  by  the  payee  In  an  ac- 
tion brought  against  him  by  the  indorsee  thers* 
on.     Williams  v.  Banks,  11  Md.  108. 

And  a  transfer  of  a  negotiable  note  as  col- 
lateral  security,  though  after  maturity,  vest* 
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tlie   legal    title   In    the   holder,    and   a  set-otfl 
against  the  payee  Is  Inadmissible  as  a  defense 
In  an  action  thereon.     Wilkinson  t.  Jeffers,  30 
Ga.  153. 

And  the  maiEer  of  a  note  cannot  ayall  himself, 
In  an  action  thereon  by  a  transferee  after  ma- 
turity, of  an  agirecment  with  a  former  holder 
and  assignor  of  the  plaintiff  for  a  nominal  con- 
sideration by  which  he  procured  the  transfer 
of  a  note  made  by  such  former  holder  upon  the 
understanding  that  they  were  to  divide  what- 
ever amount  could  be  realized  thereon,  as  It  Is 
not  a  defense  originating  In  the  transaction  out 
ot  which  the  notes  sprang,  but  is  an  Independ- 
ent and  distinct  defense  originating  subsequent 
to  their  execution.  Proctor  ▼.  Cole,  115  Ind. 
15,  17  N.  E.  189. 

Nor  can  a  claim  In  favor  of  the  maker  of  a 
note  against  a  collector  for  the  rent  of  houses 
collected  for  him  and  not  paid  over  be  set  off 
against  the  notes  which  were  transferred  by  the 
payee  after  maturity  to  such  collector  and  an- 
other, and  afterwards  transferred  by  them  to  a 
third  person.  In  an  action  by  such  third  person 
against  the  maker  of  the  notes.  Trafford  v. 
Uall,  7  R.  I.  104,  82  Am.  Dec.  580. 

And  where  bills  were  accepted,  pursuant  to 
an  anderstonding  between  the  drawer  and  ac- 
ceptor that  the  drawer  was  to  keep  the  accep- 
tor supplied  with  funds  sufficient  to  meet  the  ac- 
ceptances with  a  designated  margin,  to  a  great- 
er extent  than  the  amount  of  the  remittance, 
after  which  the  acceptor  stopped  payment  and 
the  bills  were  dishonored  and  afterwards  taken 
up  by  a  third  person  nominally  for  the  honor  of 
the  drawers,  but  really  to  protect  his  own  goods 
which  might  have  been  seized  for  the  claim,  the 
person  thus  taking  them  up  Is  entitled  to  re- 
cover of  the  acceptor  without  regajrd  to  any 
right  of  set-off  between  the  acceptor  and  the 
•drawer,  the  person  thus  taking  up  the  bills  stand- 
ing In  the  same  position  as  if  he  were  an  in- 
-dorsee  for  value  after  maturity.  Re  Overend, 
L.  R.  6  Eq.  345,  18  L.  T.  N.  S.  230,  16  Week. 
Rep.  5G0. 

And  a  plea  In  an  action  on  a  bill  of  exchange 
tj  an  Indorsee  against  the  acceptor,  that  after 
the  bill  was  due,  and  before  the  drawer  indorsed 
it  to  the  holder,  the  drawer  was  Indebted  to  the 
acceptor  In  a  sum  exceeding  the  amount  of  the 
f>lll  and  Interest,  and  In  order  to  deprive  the  ac- 
•ceptor  of  his  right  of  set-off,  and  to  defraud 
him  and  In  ooliuslon  with  the  plaintiff,  indorsed 
the  bill  to  him  without  consideration  In  order  to 
•enable  the  plaintiff  to  sue  the  acceptor,  and  that 
the  suit  was  merely  by  him  as  the  agent  of  the 
•drawer  and  in  collusion  with  him,  does  not  show 
fraud  which  will  defeat  the  action  of  the  In- 
dorsee, as  the  holder  was  under  no  legal  obliga- 
tion to  allow  the  debt  to  be  set  off  against  the 
claim  on  the  bill,  unless  he  had  entered  into  a 
•contract  to  that  effect,  the  cases  In  which  a 
«ct-ofl  has  been  allowed  of  debts  not  due  from 
the  plaintiff  to  the  defendant  being  those  In 
which  the  real  principal  has  permitted  another 
to  deal  as  owner,  and  therefore  cannot  be  per- 
mitted to  Interfere  with  allowing  the  same  de- 
fense against  the  real  principal  which  he  would 
"have  had  against  the  apparent  owner^  Oulds  v. 
Hadrrlson,  10  Exch.  572,  24  L.  J.  Exch.  N.  S.  66, 
"8  C.  L.  Rep.  353,  3  Week.  Rep.  160. 

So,  the  circumstance  that  a  note  was  over 
•doe  when  It  was  passed  to  a  holder  Is  not  enough 
to  pat  him  on  Inquiry  of  the  makers  as  to  mat- 
ters of  set-off  between  them  and  the  Intermedl- 
4iAa  holders;  he  takes  the  risk  of  equities  and 
■set-off  between  the  makers  and  payee,  but  Is 
not  to  be  Involved  In  the  accounts  of  all  tha 
•occesslve  boldera  through  whoM  bands  It  may 
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have  passed.     Downey  v.  Thavp,  68  Pa.  822; 
Root  V.  Irwin,  18  111.  147. 

And  the  maker  of  a  negotiable  note  which 
had  been  several  times  Indtyrsed  while  over  due 
cannot  set  off  a  claim  which  he  had  against  one 
of  those  through  whose  hands  It  passed  In  an 
action  thereon  by  the  holder,  though  he  had  the 
claim  at  the  time  the  note  was  in  the  hands  of 
his  debtor  as  Indorsee  thereof.  Hooper  v. 
Splcer,  2  Swan,  405. 

If  set-offs  between  the  prior  parties  are  ad- 
missible defenses  at  all  against  the  Indorsee  of 
an  overdue  negotiable  note,  only  such  are  ad- 
missible as  existed  at  the  time  of  the  Indorse- 
ment.    Davis  V.  Miller,  14  Gratt.  1. 

The  equities  subject  to  which  a  bona  fide  pur- 
chaser for  value  of  an  overdue  negotiable  instru- 
ment takes  it  are  such  only  as  attach  to  the  in- 
strument itself  at  the  time  of  the  transfer,  and 
do  not  Include  offsets  before  or  after  acquired  of 
which  he  has  no  notice.  Davis  v.  Noll,  88  W. 
Va.  CO,  17  S.  E.  791. 

Nor  can  a  note  purchased  after  due  and  after 
an  assignment  by  the  maker  under  the  Insol- 
vency law  be  set  off  In  an  action  by  the  as- 
signees In  the  name  of  the  Insolvent  against  a 
debt  due  to  the  Insolvent  estate.  Johnson  t. 
Bloodgood,  2  Cal.  Cas.  303. 

A  negotiable  promissory  note  secured  by  mort- 
gage which  has  been  assigned  by  the  payee  for 
a  valuable  consideration  when  over  due,  and 
the  maker  notlOed  of  such  assignment,  becomes 
in  equity  payable  to  the  assignee,  and  no  subse- 
quent Indebtedness  from  the  payee  to  the  maker 
can  be  set  off  against  It  Goodrich  t.  Stanley, 
23  Conn.  79. 

And  unsettled  dealings  of  either  partner  with 
the  Arm,  and  a  promise  of  payment,  cannot  be 
set  off  In  an  action  at  law  by  a  holder  of  a 
note  given  by  one  partner  to  the  other  brought 
by  a  transferee  after  maturity.  Odlorne  T. 
Woodman,  30  N.  H.  541. 

But  this  rule  was  qualified  In  Hendricks  t. 
Judah,  1  Johns.  310,  holding  that  the  maker  of 
a  note  will  not  be  allowed  to  prove  a  claim 
against  the  original  payee  In  an  action  by  an  In- 
dorsee by  saying  that  It  cannot  be  done,  unless 
he  previously  shows  that  the  note  was  trans- 
ferred after  maturity  or  for  the  purpose  of  de- 
frauding the  maker  of  his  set-off. 

And  It  would  seem  that  a  set-off  may  be  so 
connected  with  the  note  transaction  as  to  be 
let  In  by  a  transfer  of  a  note  after  maturity. 

Thus,  the  maker  of  a  note  transferred  and 
over  due  may  set  off  against  It  in  an  action 
thereon  by  the  transferee  a  note  of  other  par- 
ties secured  by  mortgage  of  personal  property 
and  indorsed  by  the  payee  to  the  maker  at  the 
time  when  the  note  was  given  as  conalderatioa 
foir  the  same,  and  for  moneys  paid  by  the  maker 
to  the  payee.  Armstrong  v.  Chadwlck,  127 
Mass.  156. 

And  while  a  claim  for  unliquidated  damages 
cannot  be  set  off  against  a  note  in  an  action 
thereon  If  It  Is  totally  unconnected  with  It, 
failure  of  title  to  a  part  of  lands  sold  for  a  bal- 
ance of  the  purchase  price  for  which  a  note 
was  given  Is  proper  subject-matter  of  set-off 
to  the  extent  oi  the  amount  due  on  the  note  In 
an  action  thereon,  the  note  and  the  claim  for 
damages  having  their  origin  In  the  same  trans- 
action.    Sargeant  v.  Kellogg,  10  111.  273. 

And  a  claim  for  breach  of  warranty  In  a 
sale  of  land  may  be  set  off  against  a  note  given 
for  the  purchase  price  thereof  in  an  action 
brought  upon  the  note  by  a  transferee  after  ma- 
turity. Gordon  v.  Decker,  19  Wash.  188,  52 
Pac.  856. 

And  that  the  note  in  suit  was  given  for  a 
horse  wliicb  the  payee  warranted,  and  that  tha 
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horse  did  not  'answer  the  warranty,  whereby 
the  maker  sustained  damage,  Is  a  good  set-off  In 
an  action  on  the  note  brought  by  one  to  whom  it 
was  transferred  after  Its  maturity.  Oriffln  ▼. 
Ketchum,  18  III.  892 ;  Caldwell  ▼.  West,  1  Phlla. 
288. 

As  to  notes  taken  after  maturity  from  bona 
fide  holder,  see  also  Thurston  ▼.  M'Kown,  6 
Mass.  428 ;  Weeks  ▼.  Pryor,  27  Barb.  79,  tupra, 
V. 

b.  Under  §tatutet  a§  to  9et-off  of  mutual  claims. 

A  mere  right  of  set-off  under  the  statute  de- 
signed to  enable  mutual  dealers  to  discount  their 
claims  against  each  other  is  not  such  an  equity 
as  attaches  to  a  negotiable  note  and  follows  it 
Into  the  hands  o<  an  indorsee  after  maturity, 
in  the  absence  of  any  agreement,  express  or  im- 
plied, between  the  holder  of  the  note  over  due 
and  the  maker,  that  tbe  demand  of  the  latter 
shall  be  set  off  or  considered  as  payment.  Cum- 
berland Bank  r.  Hann,  18  N.  J.  L.  222. 

A  set-off  is  coniined  to  mutual  debts  between 
the  plaintiff  and  the  defendant,  and  a  demand 
In  favor  of  the  maker  of  a  promissory  note 
against  the  Indorser  is  not  admissible  as  a  set- 
off in  an  action  brought  by  an  indorsee,  though 
the  note  may  have  been  oyer  due  when  the  In- 
dorsee took  It.  Annan  ▼.  Uouck,  4  Gill,  325, 
45  Am.  Dec.  138 ;  TInsley  ▼.  Beall,  2  Ga.  134 ; 
Favorite  ▼.  Lord,  85  III.  142. 

The  relation  of  mutual  dealers  does  not  exist 
between  the  Indorsee  after  maturity  and  the 
maker  of  a  note  because  there  were  mutual 
dealings  between  the  maker  and  -the  indorser  of 
such  notes,  so  as  to  enable  the  maker  to  plead 
payment  with  notice  of  set-off  In  such  an  ac- 
tion. And  an  independent  claim  not  connected 
with  or  growing  out  of  the  note  transaction,  and 
which  would  l>e  a  set-off  against  it  In  the  hands 
of  the  payee  only  by  force  of  the  statute  of  set- 
offs, cannot  be  given  In  evidence  as  a  set-off  or 
defense  in  an  action  upon  the  note  by  an  over- 
due Indorsee.  Cumberland  Bank  v.  Hann,  18 
N.  J.  L.  222. 

In  the  above  case.  Brown  v.  Davles,  8  T.  R. 
81,  Bupra,  III.  m,  1,  was  distinguished  upon  the 
ground  that  the  defense  set  up  in  that  case 
was  not  a  set-off,  but  absolute  payment  by  him 
to  a  prior  holder  of  the  note.  And  Hendricks 
V.  Judah,  1  Johns.  819,  Bupra,  VI.  a,  was  ex- 
plained, the  court  saying  that  while  it  is  true 
that  the  language  seems  to  Imply  that  If  the 
note  had  been  Indorsed  at  a  late  period  after 
due  the  set-off  might  have  been  admitted,  the 
point  was  not  up  in  the  case,  and  it  is  evident 
that  that  question  did  not  attract  the  attention 
of  the  court. 

A  set-off  cannot  be  maintained  except  against 
a  party  to  the  record,  or  against  the  real  party 
litigant  in  the  suit.  If  it  was  brought  In  the 
name  of  a  nominal  party.  Bridge  v.  Johnson, 
5  Wend.  842;  Driggs  T.  Rockwell,  11  Wend. 
504. 

And  a  cause  of  action  existing  only  against 
the  payee  of  a  note  cannot  be  set  up  as  a  coun- 
terclaim Ln  an  action  thereon  brought  by  a 
transferee,  though  he  received  the  note  from 
the  payee  after  its  maturity,  as  a  counterclaim 
or  matter  of  recoupment  can  be  used  as  a  de- 
fense under  the  New  York  Code  of  Procedure 
only  where  it  exists  in  favor  of  the  defendant 
against  the  plaintiff.  Wlltsle  v.  Northam,  8 
Bosw.  162.   . 

And  where  an  Insolvent  assigns  his  property 
to  trustees  In  January  of  a  designated  year  for 
the  benefit  of  creditors,  Including  a  debt  due  to 
him  from  a  debtor,  and  his  assignee  brings  an 
action  thereon,  and  the  debtor  offers  as  a  set- 
off a  note  of  the  Insolvent's  assfgnor  which  he 
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claims  to  have  purchased  in  the  year  in  which 
the  assignment  was  made,  without  designating 
the  time  after  the  note  was  due,  it  will  be  pre- 
sumed to  have  been  purchased  after  tli«  assign- 
ment, and  therefore  will  not  be  permitted  to  be 
set  off  Bgalnst  the  debt  due  the  insolvent,  a» 
every  presumption  is  to  be  made  against  the 
purchaser  of  the  note  after  it  is  due.  Johnson 
V.  Bloodgood,  1  Johns.  Cas.  51.  1  Am.  Dec.  93. 

But  the  maker  of  a  note  sued  thereon  by  an 
indorsee  after  maturity  is  entitled  to  go  to  the 
Jury  upon  the  question  whether  or  not  the  In- 
dorser against  whom  he  asserts  an  offset  is  the 
real  party  for  whose  benefit  the  suit  is  being 
prosecuted.     Driggs  v.  Rockwell,  11  Wend.  504. 

And  one  who  takes  a  note  after  maturity 
takes  it  subject  to  a  Judgment  against  the  payee 
purchased  by  the  maker  while  the  payee  held  the 
note.     Ford  v.  Stuart,  19  Johns.  843. 

And  all  that  is  necessary  to  entitle  the  maker 
of  a  note  transferred  after  maturity  to  a  set-off 
against  the  holder  of  a  claim  against  the  payee 
under  Tenn.  Code,  i  2918,  providing  tli«t  any 
equities  between  the  defendant  and  the  original 
party  under  which  the  plaintiff  claims,  which  by 
law  have  attached  to  the  demand  In  the  plain- 
tiff's hands  and  for  which  tl^e  defendant  would 
be  entitled  to  a  recovery  from  the  original  party 
may  be  pleaded  by  the  defendant  by  way  of  set- 
off, and  other  similar  statutes,  is  that  the  right 
of  set-off  shall  be  fixed  and  complete  In  the 
maker  pf«vIous  to  and  at  the  time  of  the  assign- 
ment of  the  note,  and  could  not  be  resisted  by 
the  original  party,  and  no  special  agreement 
between  the  maker  and  payee  before  the  trans- 
fer is  necessary.  Gatewood  t.  Denton,  8  Head» 
380. 

And  a  demand  arising  out  of  a  breach  of  a 
covenant  against  encumbrances  is  in  the  na- 
ture of  a  debt  reducible  to  a  certain  pecuniarj 
amount  and  recoverable  In  an  action  es  eon- 
tractu,  and  Is  consequently  the  subject  of  a  set- 
off under  Tenn.  Code,  f  2918,  attaching  to  notea 
given  for  the  purchase  price  of  the  land  In  the 
hands  of  the  original  party,  and  following  them 
Into  the  hands  of  the  assignee,  unless  he  takes 
them  before  maturity  In  due  course  of  trade. 
Galllher  v.  Galllher,  10  Lea,  23. 

And  the  maker  of  a  note  may  set  off  against 
It  in  an  action  thereon  by  a  transferee  after  ma- 
turity any  liquidated  demands  which  he  hel<f 
against  the  payee  at  the  time  he  received  notice 
of  the  assignment,  but  claims  subsequently  ac- 
qufred,  even  though  they  had  their  origin  in 
previous  transactions,  are  not  the  subject  of  set- 
off.    Davis  V.  Neligh,  7  Neb.  84. 

The  indorsee  of  a  note  after  maturity  must 
allow  as  a  set-off  in  an  action  thereon  existing 
claims  against  his  Indorser.  Herrlman  t.  Mul- 
hollan,  1  Mart.  N.  8.  605. 

And  the  maker  of  a  note  may  set  off  a  deposit 
with  a  banker  though  he  had  not  demanded  It, 
against  the  note  In  an  action  thereon  brought 
by  one  who  took  the  note  after  maturity  under 
a  genera]  assignment  for  the  benefit  of  credit- 
ors.    Seymour  v.  Dunham,  24  Hun,  03. 

And  the  maker  of  a  note  may,  in  an  action 
thereon  by  a  purchaser  after  maiturity,  intro- 
duce In  evidence  so  much  of  the  account  cur- 
rent between  him  and  the  payee  from  whom  tlie 
purchaser  took  It  for  the  year  in  which  the 
note  was  made  and  became  due  as  he  regards 
necessary  to  his  defense,  and  If  the  balance  of 
the  account  Is  material  and  would  aid  the  plain- 
tiff he  can  himself  Introduce  It.  Lawton  v. 
Blltch,  83  Ga.  063,  10  S.  B.  858. 

The  point  of  time  after  which  the  maker  of  a 
note  cannot  acquire  a  claim  against  the  payee 
or  an  Intermediate  holder  which  will  be  deemed 
a  mutual  claim  within  the  statute  so  that  a  set- 
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off  may  be  bad  wookl  appear  to  be  tbe  time  at 
wblcb  he  received  notice  of  the  transfer  of  the 
note. 

And  a  note  deposited  as  collateral  security  or 
pledge  after  It  Is  due  Is  subject  In  the  hands  of 
the  depositor  to  all  the  equitable  off -seta  which 
tiie  maker  had  against  the  original  payee  or 
bolder,  or  which  he  may  hare  until  he  receives 
notice  of  the  transfer.  Laplce  ▼.  Clifton,  17 
L.a.  152. 

But  the  Institution  ot  an  action  on  a  .promis- 
sory note  which  had  been  assigned  after  matur- 
ity Is  notice  of  the  assignment,  and  the  maker 
cannot  set  up  as  a  defense  Ln  such  action,  or  as 
a  counterclaim  thereto,  a  claim  which  has 
arisen  since  the  commencement  of  the  action. 
Wood  ▼.  Brush,  72  Cal.  224,  13  Pac  627. 

And  the  holder  of  a  promissory  note,  though 
It  was  transferred  to  him-  after  maturity,  may 
recoTer  thereon  In  an  action  against  the  maker 
wtiere  there  Is  no  allegation  or  proof  that  cer- 
tain obligations  of  the  payee  pleaded  in  compen- 
sation by  the  maker  were  held  by  him  before 
tlie  transfer  of  the  note  to  the  plaintiff.  Hues- 
ton  ▼.  Jones,  2  La.  Ann.  037. 

So,  the  acceptor  of  a  dishonored  bill  or  draft 
may  ayall  himself  of  demands  against  the  In- 
dorser  accruing  prior  to  the  transfer  of  the  bill 
by  filing  them  In  offset  In  an  action  thereon  by 
an  indbrsee  after  maturity,  pursuant  to  Maine 
Stat.  821,  chap.  50,  i  10,  so  far  as  may  be 
material  to  his  defense.  Shirley  ▼.  Todd,  0 
Me.  83. 

And  an  account  In  favor  of  the  maker  of  a 
note  against  the  payee  Is  admissible  as  a  de- 
fense, and  may  be  filed  in  set-off  In  an  action  on 
the  note  by  an  Indorsee  thereof  who  took  it  aft- 
er It  was  dishonored,  where  he  had  the  account 
at  the  time  of  the  transfer  of  the  note.  Robin- 
son ▼.  Perry,  78  Me.  168. 

And  where  a  promissory  note  has  been  In- 
dorsed when  over  due,  and  judgment  has  been 
obtained  thereon  against  the  maker  In  the  name 
of  the  indorsee,  and  a  judgment  In  favor  of  the 
maker  of  that  note  has  been  rendered  on  a  note 
given  to  him  before  tbe  Indorsement  by  the 
payee  of  the  other,  the  latter  Judgment  may,  un- 
der the  Maine  statute,  be  set  off  against  the 
former.     Bumham  v.  Tucker,  18  Me.  170. 

But  the  maker  of  a  note  Indorsed  after  ma- 
turity Is  not  entitled  to  the  benefit  of  his  coun- 
terclaim against  the  lodorser  In  an  action 
thereon  by  the  holder,  unless  they  are  filed  in 
set-off.     Wood  V.  Warren,  10  Me.  23. 

And  where  the  payee  of  a  negotiable  note  then 
over  due,  having  knowledge  that  It  was  in  tbe 
hands  of  an  Indorsee  for  a  valuable  considera- 
tion, agrees  to  pay  it,  he  estops  himself  to  in- 
troduce claims  In  set-off  arising  after  that  time. 
Lewis  V.  Hodgdon,  17. Me.  267. 

So,  under  the  Massachusetts  statute  the 
transferee  of  a  note  after  maturity  takes  It  sub- 
ject to  all  payments  and  offsets  in  the  nature 
of  payments.  Sargent  v.  Southgate,  5  Pick. 
312,  16  Am.  Dec.  400;  Bond  v.  Fitspatrlck,  4 
Gray,  80. 

And  the  maker  of  a  note  which  had  been 
transferred  after  maturity  is  not  precluded  from 
setting  up  as  a  set-off  In  an  action  on  such  note 
a  note  nuUle  by  the  payee  to  him,  by  the  fact 
that  he  had  commenced  suit  on  the  latter  note. 
Sargent  v.  Southgate,  6  Pick.  312,  16  Am.  Dec. 
400.  But  see  Lowell  v.  Lane,  33  Barb.  202, 
infra,  VI L  c,  for  the  New  York  rule. 

And  the  defense  of  an  Indebtedness  to  the 
maker  by  the  payee  accrued  before  the  matur- 
ity of  the  note  Is  one  open  to  the  maker  upon 
the  fact  appearing  that  the  note  was  nego- 
tiated after  It  was  due.  Nozon  v.  DeWolf,  10 
Gray,  343. 
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But  when  a  negotiable  note  Is  Indorsed  and< 
transferred  after  It  Is  due  the  maker  can  avail 
himself  only  of  such  matter  of  set-off  against  the 
promisee  as  existed  between  himself  and  the 
promisee  at  the  time  of  the  actual  Indorsement 
and  transfer  of  the  note  to  the  holder.  Baxter 
V.  Little,  6  Met.  7,  80  Am.  Dec.  707. 

And  notes  or  other  matters  of  set-off  acquired 
by  the  maker  of  the  note  in  suit  against  the  prom- 
isee after  a  transfer  after  maturity  cannot  be 
given  In  evidence  In  defense,  although  the  maker 
had  no  notice  of  such  transfer  at  the  time  ot 
acquiring  his  demand  against  the  payee.  Bax- 
ter V.  Little,  6  Met.  7,  30  Am.  Dec.  707. 

And  cannot  be  used  by  him  as  a  defense,  un- 
less he  received  them  before  notice  of  the  trans- 
fer of  the  note  Ln  suit,  or  unless  he  proves  that 
they  were  given  as  evidence  of  payment.  Sar- 
gent V.  Southgate,  5  Pick.  312,  16  Am.  Dec.  400. 

So,  the  mere  statutory  right  of  set-off  in 
nhode  Island  attaches  to  claims  legally  trans- 
ferable only  while  they  constitute  mutual  debts 
of  the  parties  to  the  suit,  and  the  maker  of  a 
note  cannot  set  off  an  Independent  claim  against 
an  Intermediate  holder  thereof  in  an  action  by  a 
transferee  after  maturity  where  such  claim  had 
no  connection  with  the  subject-matter  of  the 
suit.  Trafford  v.  Hall,  7  R.  I.  104,  82  Am.  Dec. 
680. 

So,  under  Vt.  Rev.  Stat.  chap.  84,  f  1,  pleaa 
in  set-off  are  only  allowed  between  the  actual 
parties  to  the  suit,  and  the  maker  of  a  promis- 
sory note  payable  to  a  designated  person  or 
bearer,  which  Is  sued  upon  In  the  name  of  a 
bearer,  cannot  plead  Ln  offset  a  note  which  he 
holds  as  bearer  executed  by  the  payee  of  the 
note  In  suit,  though  It  appears  that  the  holder 
thereof  holds  It  In  trust  for  the  payee,  and  that 
the  maker  before  the  transfer  gave  notice  to  the 
payee  that  he  was  the  owner  of  the  note  at- 
tempted to  be  set  off.  Phelps  ▼.  Bulkeley,  20 
Vt.  17 ;  Haley  v.  Congdon,  66  Vt.  66. 

But  under  the  general  Issue  he  can  make  any 
defense  against  the  note  which  grew  out  of  the 
note  transaction,  or  out  of  any  agreement  be- 
tween himself  and  the  payee  In  relation  to  the 
note.     Haley  v.  Congdon,  56  Vt.  66. 

And  a  promise  without  consideration  by  the 
maker  of  a  note  to  an  assignee  thereof  after 
maturity  after  the  assignment,  to  pay  the  de- 
mand which  had  In  no  way  been  made  the  basis, 
of  action  or  an  occasion  of  prejudice  to  the  as- 
signee, does  not  estop  or  preclude  the  maker 
from  setting  up  an  equitable  set-off  against  the- 
assignee  which  existed  against  the  assignor  at 
the  time  of  the  assignment.  Foot  v.  Ketchum^ 
15  Vt.  258,  40  Am.  Dec.  678. 

So.  the  New  Hampshire  statute  (act  February 
8,  1801),  with  reference  to  set-offs,-  providing 
that-Lf  there  are  mutual -debts  or  demands  be- 
tween the  plaintiff  and  defendant  at  the  time  of 
tbe  commencement  of  the  plaintiff's  action  one- 
debt  or  demand  may  be  set  off  against  the  other, 
and  that  Judgment  shall  be  rendered  for  the  bal- 
ance due  to  either  of  the  parties,  is  restricted  to> 
demands  of  parties  to  the  record,  and  does  not 
apply  to  an  action  by  the  Indorsee  In  good  faith 
for  value  of  a  promissory  note  though  over  due, 
in  which  tbe  defendant  has  claims  against  the 
payee.     Leavitt  v.  Peabody.  62  N.  H.  185. 

And  a  demand  In  favor  of  the  maker  of  a  note 
against  the  Indorser  Is  not  admissible  under 
that  act  as  a  set-off  In  a  suit  upon  a  negotiable 
promissory  note  In  the  name  of  the  Indorsee,  to- 
whom  It  had  been  bona  fide  and  In  good  faith  for 
a  valuable  consideration  transferred,  although 
the  note  may  have  been  discredited  when  he- 
took  it.  Chandler  v.  Drew,  6  N.  H.  460,  26  Am. 
Dec.  704  :  Leavitt  v.  Peabody,  62  N.  H.  185. 

In  Leavitt  v.  PSeabody,-  62  N.  H.  185.  fiipr<v 
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8aiiB«nt  y.  Soiithfpite.  5  Pick.  812,  16  Am.  Dec 
400.  Btipra,  was  said  to  have  been  followed  fa 
Shirley  v.  Todd,  9  Me.  83,  Bumham  v.  Tucker, 
18  Me.  170.  and  Wood  t.  Warren.  10  Me.  23, 
supra,  without  special  examination  of  the 
grounds  upon  which  It  rests,  but  that  the  later 
cases  concede  that  the  doctrine  U  a  departure 
from  the  words  of  the  statute,  and  not  consist- 
ent with  principle. 

Dut  the  maker  of  a  note  may  set  off  against 
an  Indorsee  after  maturity  any  claim  he  has 
agnlnst  the  indorser,  unless  it  is  shown  by  the 
holder  that  he  took  it  bona  fide  and  for  a  valu- 
able consideration.  Ordlorne  ▼.  Woodman,  89 
N.  II.  641. 

In  New  Ilampshlre  the  question  as  to  whether 
or  Qot  a  set-off  will  be  allowed  as  against  a 
transferee  of  a  negotiable  note  taken  after  ma- 
turity depends  upon  whether  the  note  had  been 
Indorsed  bona  fide  and  on  a  good  consideration. 
McDuffie  ▼.  Dame.  11  N.  H.  244. 

In  the  above  case.  Chandler  v.  Drew,  6  N.  H. 
469.  26  Am.  Dec.  704,  supra,  was  explained  and 
limited,  the  court  saying  that  it  is  oppose<t  to 
the  prevailing  doctrine  as  to  set-off  In  other 
states,  but  that  this  arose  from  the  fact  that  the 
rule  there  adopted  Is  based  on  the  peculiar  pro- 
visions of  the  New  Hampshire  statute,  and  that 
while  the  court  Is  not  disposed  to  doubt  the  pro- 
priety of  that  decision,  it  is  of  the  opinion  that 
it  should  not  be  extended  beyond  the  precise  lim- 
itation of  that  case. 

And  where  both  the  good  faith  and  the  consid- 
eration of  the  transfer  are  left  in  doubt,  the 
note  is  liable  to  any  set-off  which  the  maker 
could  establlsb  against  the  indorser.  Ordlorne 
▼.  Woodman,  39  N.  II.  541. 

And  evidence  that  the  note  was  not  Indorsed 
until  discredited  warrants  the  admission  of  a 
set-off  unless  the  holder  shows  that  he  took  the 
note  bona  fide  and  for  a  valuable  consider- 
ation.    McDuffie  V.  Dame,  11  N.  II.  244. 

And  the  note  will  be  held  liable  to  set-off  un- 
less there  has  been  an  actual  transfer  of  the 
Interest  In  It ;  a  transfer  which  is  merely  nom- 
inal should  be  regarded  in  the  light  of  a  fraud 
on  the  payee  where  there  Itf  a  set-off,  and  the 
transfer  is  made  to  avoid  it.     Ihid. 

And  the  indorsee  of  a  negotiable  promissory 
note,  who  takes  it  in  pledge  as  a  collateral  se- 
curity for  a  debt  due  from  the  indorser,  the  gen- 
eral property  remaining  in  the  indorser,  takes  it 
when  transferred  after  maturity  like  a  chose  In 
action  not  negotiable,  subject  to  all  defenses  to 
which  it  would  be  subject  In  the  hands  of  the 
indorser,  at  the  time  when  notice  is  given  of  the 
indorsement,  and  the  maker  may  set  off  a  debt 
due  to  himself  from  the  indorser  at  that  time ; 
but  if  the  property  in  the  note  had  been  trans- 
ferred absolutely,  no  demand  in  favor  of  the 
maker  against  the  payees  could  have  been  filed 
In  set-off,  though  the  note  might  have  been  con- 
sidered as  a  discredited  one.  Jenness  v.  Bean, 
10  N.  H.  267,  84  Am.  Dec.  162. 

e.  Under  special  statutes. 

Statutes  with  relation  to  set-offs  and  counter- 
claims existing  in  many  of  the  states,  either  di- 
rectly or  Indirectly  autharise  the  assertion  of  a 
claim  against  a  previous  holder  of  commercial 
paper  transferred  after  maturity  as  a  set-off 
or  counterclaim. 

A  statute  of  this  kind  existing  in  a  number  of 
the  states  in  substantially  the  same  terms  when 
the  following  cases  were  decided  provides  that 
In  case  of  an  assignment  of  a  thing  In  action, 
the  action  by  the  assignee  Is  without  prejudice 
to  any  set-off  or  other  defense  existing  at  the 
time  of  or  before  notice  of  the  assignment,  but 
this  section  does  not  apply  to  a  negotiable 
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promissory  note  or  bill  of  exchange  transferred 
In  good  faith  and  upon  good  consideration  be> 
fore  due. 

Such  a  provision  clearly  implies  that  set-offs 
may  be  allowed  ogalnst  a  note  transferred  after 
due.  Edney  v.  Willis,  23  Neb.  56.  36  N.  W.  300. 
And  the  rule  of  set-off  Is  so  enlarged  as  to 
enable  the  defendant  to  set  up  any  claim  against 
the  original  p€u*ty  which  arose  out  of  the  sub- 
ject-matter of  the  action,  or  was  ac- 
quired by  the  defendant  while  ttie  chose  in  ac- 
tion was  In  the  possession  of  the  original  party, 
or  before  the  defendant  had  notice  that  he  had 
assipmed  It  for  a  valuable  consideration.  Ball 
V.  First  Nat.  Bank,  14  Fed.  Rep.  612. 

It  places  overdue  bills  or  notes  upon  the  same 
footing  as  any  other  chose  in  action,  and  if  they 
be  assigned  after  due  a  set-off  to  the  amount 
thereof  may  be  made  of  any  demand  existing 
against  any  person  who  has  assigned  or  trans- 
ferred such  notes  or  bills  after  they  became  doe, 
if  the  demand  Is  such  as  might  have  bees 
set  off  against  the  assignor  while  the  note 
or  bill  belonged  to  him,  and  a  set-off 
arising  out  of  an  Independent  transaction 
against  an  intermediate  holder  Is  thus  placed 
upon  the  same  footing  as  an  equity  sttachlng  to 
the  bill  or  note  itself  against  the  original  payee. 
LaDue  v.  First  Nat.  Bank,  31  Minn.  33. 

And  an  assignee  of  a  note  secured  by  mort- 
gage, both  of  which  were  past  due  at  the  time  of 
the  assignment,  takes  them  subject  to  the 
equities  which  any  person  could  enforce  against 
the  assignors,  as  no  distinction  is  recognized  be- 
tween equities  existing  in  favor  of  the  mort- 
gagor and  those  existing  in  favor  of  a  third  per- 
son. Owen  ▼.  Evans,  134  N.  Y.  514,  81  N.  S. 
999. 

And  a  not^  purchased  by  the  maker  of  an- 
other note  t)efore  notice  of  the  transfer  thereof 
may  offset  it  in  an  action  upon  the  latter  by  the 
transferee.  Downing  v.  Gibson,  63  Iowa,  517, 
5  N.  W.  699. 

But  such  a  note  Is  not  subject.  In  an  action 
by  the  transferee,  to  a  claim  against  the  payee  by 
the  maker  acquired  by  the  latter  after  notice  of 
transfer.  Linn  v.  Rugg,  19  Minn.  181.  Gil.  145: 
Tuttle  V.  Wilson.  33  Miqn.  422.  23  N.  W.  864. 

And  the  maker  of  a  note  transferred  after 
maturity,  who  at  that  time  held  a  note  made  by 
the  assignor  which  was  also  over  due,  and  who 
thereafter  recovered  judgment  thereon,  cannot 
use  his  note  as  a  set-off  or  counterclaim  or  de- 
fense in  an  action  on  the  note  made  by  him,  be- 
cause it  was  merged  {n  the  judgment  and  was 
not  a  subsisting  demand  at  the  time  the  action 
was  commenced,  and  he  could  not  use  his  judg- 
ment as  a  set-off,  counterclaim,  and  defense 
where  It  was  not  rendered  until  after  the  plain- 
tiff's purchase  of  the  note,  and  was  not  s  de- 
mand against  the  assignor  at  that  time,  and  tbe 
fact  that  he  had  no  notice  of  the  transfer  of  tbe 
note  in  suit  before  he  recovered  the  judgment 
does  not  affect  the  rule.  Lowell  v.  Lane.  3S 
Barb.  292.  But  see  Sargent  v.  Southgate.  5 
Pick.  312.  16  Am.  Dec.  409,  VII.  b,  on  tbe 
question  of  offsetting  a  judgment. 

And  the  breach  of  an  agreement  by  the  payees 
of  a  promissory  note  to  apply  the  proceeds  of  a 
consignment  of  wheat  to  the  payment  thereof, 
cannot  be  set  off  or  made  the  subject  of  a  coos- 
terclalm  in  an  action  brought  upon  a  subsequent 
note  given  by  tlie  same  makers  to  the  payees  of 
the  first  and  transferred  to  the  plaintiff  after 
maturity,  as  the  first  note  was  paid  thereby  and 
the  second  became  another  and  Independent  se- 
curity, resting  upon  a  distinct  conslderatloo. 
Titus  ▼.  Hlmrod,  39  Barb.  681. 

So,  In  a  number  of  the  states  It  Is  provided 
In  substance  that  when  cross-demands  have  ex- 
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Isted  between  persons  under  such  circumstances 
that  if  one  had  brought  an  action  against  the 
other  a  counterclaim  or  set-off  could  have  been 
set  up,  neither  can  be  deprived  of  the  benefit 
thereof  by  the  assignment  or  dv^th  of  the  other, 
but  the  two  demands  must  be  aeemed  compen- 
sated 80  far  aa  they  shall  equal  each  other. 

Within  this  provision,  any  set-off  to  a  prom- 
issory note  which  would  have  been  good  between 
the  original  parties  may  be  pleaded  against  an 
indorsee  who  acquired  it  after  maturity.  Wil- 
bur v.  Jeep,  87  Neb.  604,  56  N.  W.  108. 

But  while  a  claim  by  the  maker  of  a  note 
■against  the  payee  cannot  under  the  New  Yorlc 
Code  of  Procedure,  i  150,  be  set  up  as  a  counter- 
claim in  an  action  on  the  note  by  a  transferee, 
when  he  takes  it  after  maturity.  If  the  facta, 
though  pleaded  aa  a  counterclaim,  constitute  a 
good  defense  by  way  of  a  set-off  or  recoupment, 
they  may  be  set  up  as  a  bar  in  whole  or  in  part 
to  the  plaintiff's  recovery.  Gieason  v.  Moen, 
2  Duer,  642. 

In  Ohio  it  has  been  held  that  a  set-off  which 
is  available  in  a  suit  upon  a  negotiable  instru- 
ment by  an  indorsee  after  due  against  the 
maker  cannot  be  asserted  against  a  subse- 
4)uent  indorsee  onder  Ohio  Rev.  Stat.  | 
0077,  providing  that  the  assignment  of 
a  demand  shall  not  defeat  a  set-off,  as  the  in- 
dorsement of  a  note  Is  not  an  assignment  in 
the  legal  sense.     Liilie  v.  Bates,  8  Ohio  C.  C.  94. 

But  the  rule  is  stated  generally,  upon  the 
-other  hand,  to  be  that  the  transferee  of  an  over- 
due note  takes  it  subject  to  every  equity  and 
defense,  including  set-off,  to  which  it  was  sub- 
ject in  the  hands  of  the  ];>ayee.  Baker  v.  Kin- 
sey.  41  Ohio  St.  403. 

And  it  has  been  held  that  the  fact  that  the 
holder  of  a  note  became  the  owner  thereof  by 
transfer  from  one  who,  while  owning  it,  was 
indebted  to  the  maker  in  a  large  sum, 
which  indebtedness  existed  during  the  whole 
lime  the  note  was  held  by  the  former  holder,  and 
I  hat  the  present  holder  took  it  after  maturity, 
•(.-onstitutes  a  good  defense  in  an  action  on  the 
note  under  the  statute.  Wyman  v.  Bobbins,  51 
Ohio  St.  US,  37  N.  B.  204. 

Though  a  mere  contingent  liability  cannot  be 
«et  off  against  a  note  assigned  but  not  indorsed 
after  maturity,  there  being  no  question  of  in- 
solvency in  the  case.  Follett  v.  Buyer,  4  Ohio 
St.  680. 

And  Ohio  Rev.  Stat,  i  8173,  providing  that  If 
a  note  be  indorsed  or  delivered  after  maturity, 
and  the  indorsee  institutes  an  action  upon  it, 
the  defendant  shall  be  allowed  to  set  up  any 
defense  he  might  have  made,  had  the  action 
been  instituted  in  the  name  and  for  the  use  of 
the  person  to  whom  the  note  was  originally 
made  payable,  does  not  preclude  the  application 
of  Ohio  Rev.  Stat.  |  5077,  to  the  transfer  of  a 
note  or  bill  of  exchange  after  its  maturity,  so 
as  to  prevent  the  maker  thereof  from  off-setting 
a  claim  due  him  from  a  holder  Intermediate  be- 
tween the  payee  and  present  owner.  Wyman  v. 
Bobbins,  51  Ohio  St.  98,  87  N.  E.  204. 

And  a  surety  on  a  promissory  note  transferred 
after  maturity,  the  maker  of  which  was  entitled, 
undieE-  Ohio  Rev.  Stat.  I  5077,  to  a  set-off  of  a 
claim  held  by  hhn  against  a  previous  holder 
of  the  note,  which  claim  was  for  a  larger  sum 
than  the  amoun.t  of  the  note,  would  be  entitled 
in  an  action  thereon  against  him  to  the  same 
right  of  set-off,  as  whatever  would  discharge  the 
principal  would  also  discharge  the  surety.  Ihid. 

In  the  above  case  Lillle  v.  Bates,  3  Ohio  C.  C. 
94,  9upra,  was  explained,  the  court  saying  that 
that  case  waa  affirmed  on  error  by  the  supreme 
court,  but  not  upon  the  ground  upon  which  it 
was  placed  by  the  Judge  who  delivered  the  opin- 
ion below,  the  trror,  if  any,  being  error  of  fact, 
46  L.  R.  A. 


BO  that   there   was  nothing  else   that   the  sn- 
preme  court  could  have  done. 

So,  111.  Rev.  Stat.  chap.  73,  I  8,  p.  385,  pro- 
viding that  if  any  note,  bond,  bill,  or  other  in- 
strument in  writing  shall  be  indorsed  after  the 
day  upon  which  it  becomes  due,  and  the  indorsee 
shall  institute  an  action  thereon  against  the 
maker  and  signer,  the  maker  and  signer  shall  be 
allowed  to  set  up  the  same  defense  that  he 
might  have  done  had  the  said  action  been  insti- 
tuted In  the  name  and  for  the  use  of  the  person 
or  persons  to  whom  the  said  note,  bond,  bill,  or 
other  instrument  was  originally  made  due  and 
payable,  permits  the  maker  of  a  note  in  an  action 
by  an  indorsee  after  maturity  to  set  up  the 
same  defense  that  he  could  have  done  had 
the  action  been  brought  by  the  payee,  placing 
the  defense  in  the  same  position  that  it  would 
be  had  there  t>een  no  assignment,  but  does  not 
provide  for  the  case  of  a  payment  made  to,  or  a 
set-off  against,  an  intermediate  Indorser.  Root 
T.  Irwin,  18  III.  147 ;  Walter  v.  Kirk,  14  111.  55. 

And  a  set-off  is  available  whether  it  arose  out 
of  the  same  transaction  or  not.  Bennett  v. 
Third  Nat.  Bank,  3  Bkg.  L.  J.  280. 

And  that  the  payee  of  a  note  was  Indebted  to 
the  maker  at  the  date  of  the  assignment  of  the 
note  in  a  sum  greater  than  the  amount  due 
thereon  may  be  Interposed  as  a  defense  In  an 
action  on  the  note  brought  by  a  purchaser  after 
maturity.  Bissell  v.  Curran,  09  111.  20 ; 
Ronehel  v.  Lofquist,  46  111.  App.  442. 

And  the  defendant  should  be  allowed  to  in- 
troduce evidence  to  prove  his  claim.  Ronehel 
V.  Lofquist,  46  III.  App.  442. 

But  the  maker  of  a  note  which  has  been  trans- 
ferred after  due  should  plead  specially  under  the 
statute  a  claim  sought  to  be  used  as  a  defense,  or 
so  much  thereof  as  may  be  necessary,  and  not 
plead  a  set-off  where  the  demaod  was  against  a 
former  holder.     Favorite  v.  Lord,  33  111.  142. 

So,  under  N.  C.  Code  Civ.  Proc.  i  55,  con- 
ferring an  unlimited  right  to  assign  anything 
In  action  arising  out  of  contract,  and  subjecting 
the  assignee  to  any  set-off  or  other  defense  ex- 
isting at  the  time  of,  or  before  notice  of,  the  as- 
signment, a  note  assigned,  though  repeatedly  af- 
ter maturity,  is  subject  in  the  hands  of  the  as- 
signee to  any  set-off  or  other  defense  existing  at 
the  time  of  the  assignment  that  the  maker  had 
against  any  one  or  all  of  the  assignees  at  the 
date  of  the,  assignment  or  before  notice  thereof. 
Harris  v.  Burweil.  05  N.  C.  584,  Overruling  Neal 
V.  Lea,  04  N.  C.  678. 

And  the  rule  that  the  assignee  of  a  negotiable 
bond  or  note  taking  it  after  maturity  takes  it 
subject  to  any  defense  existing  against  it  which 
might  be  made  against  the  assignor  is  not  con- 
lined  to  defenses  affecting  the  note  or  bond 
transaction  itself,  but  extends  to  distinct  and 
indei)endent  set-offs.  Ilaywood  ▼.  M'Nalr,  19 
N.  C.  (2  Dev.  &  B.  L.)  283. 

And  a  negotiable  bond  or  note  assigned  after 
it  is  due  passes  to  the  assignee  subject  to  all  the 
set-offs  and  payments  to  which  It  was  subject 
In  the  hands  of  the  payee.  Turner  v.  Beggarly, 
33  N.  C.  (11  Ired.  L.)  331. 

Or  existing  between  his  assignor  and  the 
maker  at  the  date  of  the  assignment  or  before 
notice  thereof.  Pugh  v.  Grant,  86  N.  C.  39; 
Wharton  v.  Hopkins,  33  N.  C.  (11  Ired.  L.)  505. 

And  the  maker  of  a  note  tranaferred  after  its 
maturity  may  set  off  against  it  in  an  action 
thereon  by  the  transferee  a  note  held  by  him 
upon  which  the  assignor  of  the  plaintiff  was  li- 
able with  another.  Hurdle  v.  Hanner,  50  N.  C. 
(5  Jones  L.)  860. 

And  money  paid  by  the  maker  of  a  note  aa 
surety  for  the  payee  may  be  set  off  against  the 
note  in  such  oase.  Harrington  ▼.  Wilcox,  58  N. 
C.  (8  Jones  L.)  849. 
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The  rule  that  a  debt  due  hj  the  assignor  of  a 
negotiable  note  at  the  date  of  the  assignment 
may  be  pleaded  as  a  set-off  to  the  action  by  the 
assignee  after  maturity,  If  a  departure  from  the 
words  of  the  statute,  Is  put  on  the  ground  that 
an  Improper  construction  Is  made  necessary  to 
prevent  evasion  and  injustice,  w^arton  ▼. 
Hopkins,  88  N.  C.  (11  Ired.  L.)  505. 

So,  the  right  of  the  malcer  of  commercial 
paper  transferred*  after  maturity  to  set  up  any 
defense  against  the  transferee  that  he  could 
have  set  up  against  the  payee  had  he  remained 
the  holder,  exists  in  Alabama  as  to  matters  of 
set-off  and  discount,  as  well  as  to  defenses  af- 
fecting the  instrument  Itself.  Bank  of  Mobile 
V.  Poelnits,  Gl  Ala.  147. 

And  the  assignee  after  maturity  of  a  nego- 
tiable bond  or  note  under  seal  takes  It  subject 
to  ail  equitable  defenses  existing  in  favor  of  the 
maker  prior  to  notice  of  the  assignment, 
whether  they  grew  out  of  the  same  or  any 
other  transactions.  Carroll  v.  Malone,  28  Ala. 
621. 

But  the  maker  of  a  note  which  is  transferred 
by  the  psyee  to  a  bank  as  collateral  security, 
and  afterwards  paid  and  taken  up  by  a  surety  for 
the  payee,  cannot  set  off  a  demand  against  the 
payee  in  an  action  thereon  by  the  surety,  where 
such  demand  was  acquired  after  notice  of  the 
transfer  to  the  bank,  as  the  assignment  to  the 
surety  by  the  bank  related  back  to  the  time 
when  the  note  was  transferred  to  the  bank,  and 
clothed  the  assignee  with  the  rights  thus  held 
by  the  bank  against  which  subsequent  equities 
could  not  be  asserted.  Lewis  v.  Faber,  66  Ala. 
460. 

And  the  execution  of  a  mortgage  by  the  maker 
of  a  note  having  an  equitable  set-off  which  is 
available  against  an  assignee  after  maturity,  to 
the  assignee  to  secure  the  payment  ci  the  note, 
does  not  estop  him  from  afterwards  using  his 
equitable  set-off  against  the  assignee.  Carroll 
V.  Malone,  28  Ala.  621. 

So,  in  Kansas,  the  maker  of  a  promissory 
note  who  has  a  counterclaim  or  a  set-off  against 
the  payee  of  the  note  is  not  deprived  of  the  ben- 
efit thereof  by  an  assignment  of  the  note  after 
maturity.     Norton  v.  Foster,  12  Kan.  44. 

And  under  Paschal  Tex.  Digest,  art.  221, 
one  who  obtains  a  note  after  it  becomes  due 
must  allow  all  just  discounts  against  himself, 
and  also  ail  Just  discounts  against,  the  assignor 
which  accrued  before  notice  of  the  assignment 
was  given  to  the  maker.  Bennett  v.  Carsner, 
1  Tex.  App.  C.  C.  i  618,  p.  831. 

And  the  transfer  of  an  overdue  negotiable 
instrument  with  the  fraudulent  Intent  to  de- 
lay, binder,  and  defraud  the  maker  of  such  note 
out  of  a  just  offset  |s  void. as  to  such  offset,  un- 
der W.  Vs.  Code,  chap.  74,  f  S  1  and  2,  with  ref- 
erence to  fraudulent  conveyances,  unless  made 
to  a  bona  fide  purchaser  for  value  without 
notice  of  such  Intent  Davis  v.  Noll,  38  W.  Va. 
66,  17  S.  E.  701. 

The  Mississippi  statute  conferring  on  the 
maker  of  negotiable  paper  the  same  right  of  de- 
fense against  a  remote  transferee  which  he  might 
have  had  against  the  payee  provided  the  sub- 
ject-matter accrued  before  notice  of  assignment, 
however,  does  not  apply  to  the  rights  of  a  trans- 
feree after  maturity,  the  rights  of  such  trans- 
feree standing  on  the  footing  prescribed  by  the 
commercial  law.  Etherldge  v.  Gallagher,  65 
Miss.  458. 

And  the  maker  of  a  promissory  note  cannot 
set  off  a  note  of  the  payee  against  It  In  the  hands 
of  an  Indorsee,  though  the  Indorsee  took  It  after 
maturity,  until  the  note  sought  to  be  set  off  has 
matured,  including  the  three  days  of  grace. 
Chambllss  v.  Matthews,  67  Miss.  306. 
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Nor  does  Va.  Code,  chap.  144,  i  14,  pt  58S^ 
providing  that  the  assignee  of  any  bond,  note^ 
or  writing  not  negotiable  may  maintain  thereoo^ 
any  action  in  his  own  name  which  die  original 
obligee  or  payee  might  have  maintained,  but 
shall  allow  all  just  accounts,  not  only  against 
himself,  but  against  the  assignor  arising  before^ 
the  defendant  had  notice  of  the  assignment, 
apply  to  negotiable  notes,  though  they  may 
have  been  transferred  after  maturity.  Davia 
V.  Miller,  14  Gratt.  1. 

So,  a  claim  In  favor  of  the  maker  of  a  note 
against  the  payee  thereof  cannot  be  interposed 
as  a  set-off  or  counterclaim  in  an  action  on  the 
note,  though  brought  by  a  transferee  after  ma- 
turity under  the  Missouri  statute  relating  to 
counterclaims,  where  it  was  In  no  way  connected 
with  the  notes  sued  on.  but  related  to  an  en- 
tirely independent  transaction  between  the  par- 
ties, and  had  a  consideration  of  Its  own. 
Barnes  v.  McMuUlns,  78  Mo.  260. 

In  Brltton  v.  Bishop.  11  Vt.  70,  It  was  held 
that  since  the  repssl  of.  the.  provision  of  the  Ver- 
mont statute  allowing  the  maker  of  a  promis- 
sory note  to  Insist  upon  all  equitable  defense* 
to  such  note  even  in  the  hands  of  a  bona  fide 
Indorsee,  no  such  defenses  are  available  unless 
the  note  was  negotiated  after  it  fell  due. 

d«  Equitable  tet-off*. 

The  rule  has  been  laid  down  that  equity  wII^ 
not  afford  relief  upon  the  mere  existence  of  » 
demand  in  favoir  of  the  maker  of  a  promissory 
note  against  the  psyee  thereof  which  cannot  be 
pleaded  as  a  SDunterdalm  at  law  against  Ckft  as- 
signee of  the  note  after  maturity.  Barnes  v. 
McMuUlns,  78  Mo.  260. 

But  In  case  of  the  insolvency  of  the  payee 
or  Intermediate  holder  owing  It,  a  cross-oemand 
in  favor  of  the  maker  of  the  note  against  such 
payee  or  Intermediate  indorser,  though  not  with- 
in the  statute  of  set-off,  may  be  fully  adjusted 
In  equity  as  a  croSb-demand,  and  the  assignee  of 
an  overdue  note  from  an  Insolvent  takes  It  sub- 
ject to  such  equity.  Favorite  v.  Lord,  85  III. 
142. 

And  the  holder  of  several  joint  notes  who  1» 
liable  to  lose  his  entire  note  on  account  of  the 
Insolvency  of  the  maker  may  set  off  the  same 
In  an  action  against  him  by  one  who  took  a 
transfer  after  maturity  of  a  note  held  at  the 
same  time  by  one  of  the  three  joint  holders 
against  him,  as  the  probability  of  loss  from  the 
Insolvency  of  the  joint  debtor  gives  rise  to  sa 
equity  In  his  favor  to  Insist  on  a  set-off,  though 
he  had  no  such  right  at  law.  Baker  v.  Kinsey, 
41  Ohio  St.  403. 

And  the  maker  of  a  note  to  a  savings  bank 
which  was  indorsed  and  transferred  by  it  be- 
fore maturity  with  other '  notes  as  colISteral 
security  at  a  time  when  the  savings  bank  waa 
Insolvent,  and  afterwards,  and  after  the  matur- 
ity of  the  note,  was  passed  into  the  hands  of 
another  bank  on  account  of  an  antecedent  In- 
debtedness oi  the  savings  bank,  may  set  up  in. 
defense  In  an  action  thereon  by  the  second  trans- 
feree that  he  had  deposits  in  the  bank  subject 
to  check,  amounting  to  more  than  the  amount 
due  on  the  note,  no  part  of  v^ch  had  been  paid. 
Merchants'  Exch.  Bank  t.  Fuldner,  92  Wis.  415,. 
66  N.  W.  6«1. 

So,  the  maker  of  a  note  may  set  off  against 
It,  under  Neb.  Code  Civ.  Proc  i  106,  In  an  ac- 
tion thereon  by  an  Indorsee  taking  It  after  ma- 
turity, a  past-due  note  owned  by  him  made  by 
others,  and  on  which  the  plaintiff's  assignor  If 
liable  to  him  as  Indorser,  the  makers  and  Indors- 
ers  thereof  being  insolvent.  And  in  such  cose 
the  maker  of  a  note  may  set  off  a  judgment 
owned  by  him  s^alnst  t|ie  plaintiff's  assignor 
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-end  oChen.  Wilbur  ▼.  Jeep»  37  Neb.  604,  50  N. 
W.  198. 

And  tb«  technical  merger  of  Joint  notes  Into 
•a  Judgment  does  not  preclude  the  Judgment 
-creditor  from  resorting  to  the  original  cause  of 
•action  for  the  purpose  of  enabling  him  to  off- 
-set  it  against  a  claim  by  a  transferee  after  ma- 
turity of  a  note  originally  held  against  blm  by 
-one  of  the  Joint  holders,  where  he  was  In  dan- 
ger of  losing  his  entire  debt  because  of  the  In- 
-«olTency  of  the  Joint  debtor.  Baker  ▼.  Klnaey, 
41  Ohio  St.  403. 

And  the  fact  that  the  mortgagee  in  a  mort- 
gage given  to  secure  a  note  assigned  his  note 
and  mortgage  after  the  maturity  of  the  note, 
-and  went  Into  bankruptcy,  and  that  the  mort- 
gagor proved  his  claim  for  a  debt  due  from  the 
mortgagee,  and  drew  his  dividends  from  the 
bankrupt's  estate,  does  not  preclude  him  from 
•offsetting  so  much  of  his  claim  as  was  not  satls- 
'fled  by  the  dividends  against  the  mortgage  held 
l>7  the  assignee,  and  he  can  maintain  a  bill 
against  the  assignee  to  compel  him  to  apply 
:the  amount  In  cancelation  of  the  mortgage.  Mc- 
Kenna  v.  Klrkwood,  50  Mich.  544,  15  N.  W.  808. 

And  that  a  note  was  given  for  stock  In  a  cor- 
poration, and  that  It  was  accompanied  by  an 
agreement  that  in  further  consideration  for  the 
purchase  of  the  stock  and  the  payment  of  the 
money  and  the  execution  of  the  notes  the  corpo- 
ration was  to  employ  the  maker  for  a  designated 
period  at  a  specified  salary,  and  that  it  dis- 
charged him  without  cause,  and  refused  to  give 
•tilm  employment  and  to  pay  his  salary,  may  be 
interposed  as  a  counterclaim  or  set-off  in  an 
action  on  the  note  brought  by  one  to  whom  it 
was  transferred  over  due  as  collateral  security 
for  an  indebtedness  of  the  corporation  to  blm, 
-^'here  the  corporation  had  become  insolvent. 
Indiana  Novelty  Mfg.  Co.  ▼.  McGlIl,  15  Ind. 
App.  1.  43  N.  E.  404. 

The  rules  prohibiting  set-offs  or  counterclaims 
In  an  equitable  action  to  reach  the  assets  of  an 
insolvent  corporation,  where  an  account  may  be 
taken,  does  not  apply  to  an  action  on  a  note 
.^iven  by  a  stockholder  in  a  corporation  to  the 
•corporation  for  stock,  and  transferred  by  the 
•corporation  after  maturity  to  a  creditor  as  coi- 
ilateral  security  for  its  indebtedness.     Ibid. 

e.  InterpoBiUon  of  §et-off  ao€tintt  tet-olf. 

The  object  of  set-off  is  to  adjust  mutual  claims 
and  prevent  litigation,  and  the  maker  of  a  note 
transferred  when  over  due  Is  not  entitled  to  set 
•off  a  demand  against  the  payee  if  at  the  time  of 
the  transfer  the  payee  had  other  demands 
against  the  maker  to  an. amount  sufficient  to 
•exhaust  the  demands  sought  to  be  set  off.  Col- 
lina  V.  Allen,  12  Wend.  350,  27  Am.  Dec.  1301 

And  the  holder  of  a  note  taken  after  matur- 
ity may  set  up  an  indebtedness  of  the  maker 
to  the  payee  as  a  reply  to  an  answer  in  an  ac- 
tion on  the  note  alleging  its  transfer  after  ma- 
turity, and  that  the  payee  was  indebted  to  the 
maker,  which  indebtedness  was  pleaded  as  a 
«et-off.  Meeker  ▼.  Shanks,  112  Ind.  207,  13  N. 
B.  712. 

And  he  may  prove  an  account  due  the  payee 
against  the  maker,  or  introduce  other  repelling 
•evidence  sgalnst  the  set-off.  Barney  v.  Norton, 
11  Me.  350. 

And  where  the  payee  In  a  promissory  note 
transferred  It  after  maturity,  and  the  maker,  with- 
•out  knowledge  of  such  assignment  and  after  it 
was  made,  had  dealings  with  the  payee  in  which 
they  became  mutually  indebted  to  each  other, 
and  the. maker  proves  the  amount  the  payee  Is 
Indebted. to  him  in  such  dealings  as  a  set-off 
In  an  action  on  the  note  by  the  transferee,  such  > 
transferee  may  prove  as  a  counterclaim  to  the 
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set-off  the  amount  to  which  tVie  maknr  had  be- 
come Indebted  to  the  payee  in  such  dealings 
without  pleading  it.  Hart  v.  Cooper,  47  Cal. 
77. 

So,  where  two  notes  are  held  against  a  party 
who  has  a  demand  sufficient  In  amount  to  ex- 
tinguish one  of  them  but  not  both,  and  one  of 
the  notes  Is  transferred  after  due,  leaving  the 
other  in  the  hands  of  the  payee  to  an  amount 
sufficient  to  meet  the  demands  of  the  maker,  and 
subsequently  the  second  note  is  transferred,  de- 
mands of  the  maker  cannot  be  set  off  against 
the  note  first  transferred,  but  must  be  set  off 
against  that  which  is  last  transferred.  Collins 
▼.  Alien,  12  Wend.  356,  27  Am.  Dec.  130. 

The  transfer  after  maturity  of  a  note  grow- 
ing out  of  a  lumber  transaction  between  the 
parties  thereto,  however,  does  not  necessarily 
transfer  to  the  transferee  a  right  of  action  for 
a  breach  of  the  contract  so  as  to  entitle  him  to 
base  a  claim  thereon  in  order  to  set  It  up  as  a 
counterclaim  against  a  set-off  existing  against 
the  note,  and  an  action  on  the  note  by  the  as- 
signee is  no  bar  to  an  action  by  the  assignor 
for  breach  of  the  contract.  Wetmore  v.  Neu- 
berger,  44  Mich.  302,  0  N.  W.  837. 

f.  Effect  of  affveement  for  §€t-off. 

There  may  be  an  agreement  between  the  par- 
ties to  a  note  that  an  existing  demand  in  favor 
of  the  maker  shall  be  set  off  against  the  paper 
in  the  hands  of  the  indorsee,  so  that  the  latter 
would  hold  it  as  If  the  mere  cross-demand 
were  an  equity.  Uauessler  v.  Greene,  8  Mo.  App. 
451. 

Such  an  agreement  In  effect  renders  the 
claims  mutual  and  dependent,  and  makes  them 
a  part  of  the  same  transaction,  so  as  to  entitle 
either  party  to  insist  on  a  set-off. 

And  any  agreement  between  the  payee  and 
the  maker  of  a  note,  or  message  from  the  payee 
to  the  maker  upon  which  the  latter  acted,  there- 
by constituting  it  an  agreement,  entitling  him 
to  claim  a  deduction  by  way  of  payment  or  set- 
off, t)efore  the  transfer  of  tbe  note,  may  be 
proved  in  an  action  by  the  transferee  after  ma- 
turity against  the  maker.  Smith  v.  Schanck, 
18  Barb.  844. 

Thus,  an  agreement  between  the  parties  to  a 
promissory  note,  made  at  the  time  of  its  execu- 
tion, that  a  book  account  in  favor  of  the  maker 
and  against  the  payee  should  t>e  applied  In  pay- 
ment of  the  note  upon  settlement,  ts  a  sufficient 
defense  in  an  action  on  the  note  brought  by  an 
Indorsee  after  maturity,  where  the  l>ook  account 
exceeded  the  amount  due  on  the  note.  Pecker 
V.  Sawyer,  24  Vt.  459. 

And  an  account  for  service  In  favor  of  the 
maker  against  the  payee  may  be  set  off  in  an 
action  on  tlie  note  brought  by  such  a  transferee, 
wiiere-the^clainwof  the  malcer  against  the  payee 
had  accrued  when  he  parted  with  the  note, 
and  there  was  an  express  agreement  between 
them  that  her  claims  should  be  set  off  against 
the  note.  Foot  v.  Ketchum,  15  Vt.  258,  40  Am. 
Dec.  678. 

And  the  assignee  of  a  negotiable  note  taking 
It  after  maturity  acquires  no  right  of  action 
thereon  where  the  parties  to  the  note  entered, 
into  an  agreement  contemporaneously  with  the 
note,  that  it  should  be  paid  by  the  maker  in 
work  upon  material  furnished  by  the  payee, 
where  the  maker  had  performed  the  lal>or  upon 
all  the  material  furnished.  Hill  v.  Huntress, 
43  N.  H.  480. 

So,  an  agreement  between  the  original  parties 
to  9  negotiable  promissory  note  made  while  it 
was  in  the  hands  of  the  payee,  that  a  sum  of 
money  then  due  from  the  payee  to  the  maker 
payable  in  the  future  should  be  applied  on  the 
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note,  eonstltntM  an  equity  which  attaches  to 
the  note  Itself,  and  is  one  which  may  he  set 
off  or  applied  on  the  note  in  the  hands  of  a 
transferee  after  maturity.  Robinson  v.  Lyman, 
10  Conn.  80,  25  Am.  Dec.  52. 

And  the  maker  of  a  negotiable  note  trans- 
ferred by  the  payee  after  maturity  may  defeud 
against  it  In  the  hands  of  the  transferee  by 
showing  that  the  payee  agreed  with  him  that  if 
he  would  take  up  a  note  of  the  payee  held  by 
a  third  person,  it  should  be  received  as  pay- 
ment upon  his  note,  and  that  he  took  up  such 
note.     Staley  v.  Matheny,  30  Ga.  937. 

So,  any  amount,  either  In  money  or  property, 
which  by  an  agreement  between  a  creditor  and 
his  debtor,  or  by  direction  of  the  debtor,  was 
received  by  the  creditor  to  be  applied  on  a  note 
given  by  the  debtor  for  the  Indebtedness,  Is  pro 
ianto  a  discharge  thereof,  and  a  defense  in  an 
action  on  the  note  brought  by  a  subsequent  In- 
dorsee after  maturity.  Cramer  v.  Wliletts,  01 
111.  481. 

And  an  agreement  by  the  paiftles  to  a  note, 
accompanied  by  an  absolute  bill  of  sale  of  cer- 
tain personal  property,  made  at  the  time  the 
note  was  signed,  that  the  property  should  be 
held  for  the  payment  of  the  note,  and  that,  in 
pursuance  thereof,  the  payee  sold  the  property 
and  assumed  to  apply  the  proceeds  upon  it,  but 
failed  to  apply  the  whole  proceeds.  Is  competent 
and  admissible  in  evidence  in  an  action  on  the 
note  by  an  indorsee  after  maturity.  Creech  v. 
Byron,  115  Mass.  324. 

And  the  maker  of  a  promissory  note  which 
was  transferred  after  maturity  la  entitled  to  be 
credited,  in  an  action  thereon  brought  by  the 
transferee,  with  the  amount  of  a  note  which  the 
assignor  had  given  to  a  third  person  which  was 
also  past  due  when  the  note  in  suit  was  as- 
signed, and  which  the  maker  of  the  note  in  suit 
had  agreed  to  pay  as  part  of  the  note  sued  on, 
where  he  had  been  exclusively  looked  to  for  Its 
payment.  Quackenbush  v.  Mliier,  4  Strobh.  L. 
235. 

So,  an  agreement  between  the  maker  and 
payee  of  a  note,  between  wham  there  was  an  un- 
settled account,  that  the  payee  would  take  up 
the  note  from  a  creditor  to  whom  he  indarsed 
it,  and  upon  settlement  of  the  account  deliver 
It  to  the  maker,  which  was  performed  by  the 
payee  to  the  extent  of  taking  up  the  note,  oper- 
ates as  a  payment  of  the  note,  where  the  bal- 
ance of  the  account  in  his  favor  exceeded  the 
amount  of  the  note,  and  may  be  Interposed  as  a 
defense  in  an  action  by  the  holder,  who  took  it 
after  maturity,  against  a  maker.  Peabody  ▼. 
Peters,  5  IMck.  1. 

And  while  generally  a  debt  due  by  one  part- 
ner cannot  be  set  off  against  a  debt  due  to  the 
firm,  even  though  it  is  so  agreed  with  the  debt- 
or partner,  the  fact  that  the  payee  of  the  note 
promised  and  agreed  with  the  maker,  the  firm  of 
which  the  payee  was  a  member,  consenting  to 
the  arrangement  at  the  time  and  as  part  of  a 
sale  oif  a  lot  of  wheat  to  the  firm,  that  the  said 
note  should  be  allowed  and  taken  as  part  pay- 
ment for  said  wheat,  is  a  good  defense  in  an  ac- 
tion on  the  note  where.  In  accordance  with  the 
agreement,  the  wheat  was  delivered  and  the 
firm  became  indebted  to  the  maker  in  an  amount 
largely  In  excess  of  the  note,  and  the  note,  In- 
stead of  being  delivered  to  the  maker  as  agreed, 
was  transferred  after  Its  maturity  to  a  person 
who  was  Insolvent,  the  payee  also  being  Insol- 
vent. McDonald  v.  MacKensIe,  24  Or.  573,  14 
l*ac.  866. 

And  a  depositor  In  a  national  bank,  who  was 
indebted  to  it  upon  notes  in  excess  of  the 
amount  of  the  deposit  at  the  time  of  the  failure 
of  the  bank,  after  which  the  receiver  agreed 
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that  the  deposit  should  be  set  off  against  the 
Indebtedness,  and  the  depositor  paid  the  first 
notes  coming  due  upon  the  understanding  that 
the  deposit  was  to  be  applied  upon  the  last  ma- 
turing ones,  and  It  was  afterwards  discovered 
that  the  last  maturing  notes  have  passed  from 
the  hands  of  the  bank.  Is  entitled  to  the  set-off. 
and  may  recover  the  sum  paid  by  him.  Lonis 
Snyder's  Sons  Co.  v.  Armstrong,  37  Fed.  Rep. 
18. 

So,  a  note  which  the  makers  propose  to  dis- 
charge at  maturity  with  a  certificate  of  deposit 
which  they  held  against  the  payees  before  they 
parted  with  .the  note,  cannot  be  revived  by  a 
transfer  thereof  by  the  payees  after  maturity. 
If  the  proposition  of  the  makers  to  discharge  it 
constitutes  a  satisfaction.  Lord  v.  Favorite, 
29  111.  149. 

And  the  fact  that  the  maker  of  a  note  boarded 
and  supported  the  payee's  wife,  and  that  it  was 
the  legal  duty  of  the  payee  to  furnish  her  with 
such  board,  etc.,  Is  admissible  in  evidence  in  an 
action  on  the  note  against  the  maker,  lyrougfat 
by  a  transferee  after  maturity  as  bearing  upon 
the  probability  of  a  special  agreement  between 
the  parties  to  supply  such  board  and  support  as 
a  payment  on  the  note.  Armstrong  v.  Noble, 
55  Vt.  428. 

And  it  has  been  held  that  the  maker  of  a 
note  upon  whom  the  payee  drew  an  order  after 
the  maturity  of  the  note,  which  he  accepted  and 
which  remained  outstanding  and  unaccounted 
for,  is  entitled  to  t>e  credited  with  the  amount 
of  the  outstanding  acceptance,  In  an  action 
by  a  third  person  to  whom  the  note  was  trans- 
ferred after  maturity,  though  there  was  no  ex- 
press understanding  between  them  that  the  or> 
der  when  accepted  should  be  regarded  as  a  pay- 
ment.    Schuster  v.  Marden.  84  Iowa,  181. 

To  enable  the  maker  of  a  note  transferred  aft- 
er maturity  to  set  off  a  claim'  against  the  payee 
in  an  actloo  on  the  note,  however,  there  must 
have  been  some  agreement,  express  or  implied* 
between  the  holder  of  the  note  and  the  maker, 
that  the  demands  of  the  latter  should  be  set  off, 
or  be  considered  as  payment  pro  tanto,  Cum- 
berland Bank  v.  Uann,  18  N.  J.  L.  222. 

And  the  maker  of  a  negotiable,  note  will  not 
be  allowed  to  set  off  a  demand  against  an  in- 
termediate holder  unless  founded  on  an  agree- 
ment supported  by  a  new  Consideration,  In  pur- 
suance of  which  the  Intermediate  holder  pro- 
cured the  note,  or  which  was  entered  Into  by  the 
parties  while  It  was  in  his  hands,  though  the 
action  was  brought  by  a  transferee  after  matur- 
ity.    Brown  v.  Scott,  87  Ala.  453,  0  So.  384. 

And  an  answer  In  an  action  against  the  mak- 
er of  several  promissory  notes  brought  by  a 
transferee,  alleging  that  while  they  were  in  the 
hands  of  the  immediate  Indorser  of  the  plaintiff 
he  was  Indebted  to  the  maker  in  a  sum  exceed- 
ing the  amount  of  the  notes  for  money  loaned, 
and  that  before  the  Indorsements  of  the  note* 
to  the  plaintiff  It  was  agreed  between  such  In- 
dorser and  the  maker  that  the  amount  of  the 
notes  and  the  moneys  due  thereon  should  be  set 
off  and  allowed  to  him  out  of  moneys  due  from 
him  to  the  maker,  and  that  the  demands  should 
be  mutually  discharged  to  that  amount,  and 
that  the  notes  and  the  money  due  thereon  were 
thereby  satisfied  and  discharged,  and  that  the 
notes  remained  in  the  Indorser's  hands  until  he 
transferred  them,  and  that  they  were  Indorsed 
without  the  consent  of  the  maker,  sets  forth  no 
defense  where  it  does  not  show  distinctly  that 
the  notes  were  over  due  when  thus  Indorsed  to 
plaintiff.  Cripps  v.  Davis,  12  Meee.  ft  W.  159. 
13  L.  J.  Exch.  N.  S.  217. 

And  where  an  arr'angement  was  made  between 
the  wife  of  a  person  who  was  sick  and  hi* 
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debtor,  who  was  also  surety  for  the  husband 
upon  a  promissory  note  to  a  third  person,  that 
the  debtor  should  pay  the  note  upon  which  he 
was  surety,  and  that  such  payment  should  oper- 
ate as  payment  of  his  debt  to  the  husband,  the 
debt  of  the  husband  consisting  of  a  promissory 
note  which  had  previously  been  transferred  by 
him  but  of  which  transfer  the  wife  and  debtor 
had  no  notice,  the  right  of  the  holder  to  collect 
the  note  is  not  precluded  by  the  fact  that  the 
note  was  over  due  when  he  received  it,  as  the 
mere  sickness  of  the  husband  did  not  authorize 
the  act  of  the  wife.  Sawyer  v.  Cutting,  23  Vt. 
480. 

So,  a  note  the  maker  of  which  agrees  to  pay 
to  the  holder  by  returning  to  him  a  note  for  the 
same  amount  and  due  at  the  same  time,  which 
he  held  against  such  holder  and  transferred  to 
another,  but  falls  to  avail  himself  of  such  agree- 
ment to  discharge  his  note  by  procuring  the  de- 
livery of  the  other  note,  after  which  and  after 
maturity  the  holder  transfers  it  to  another, 
passes  to  the  transferee  free  from  auy  equities 
on  the  part  of  the  maker.  Fields  v.  Stuuston, 
1  Coldw.  40. 

An  offset  against  the  payee  of  a  note  trans- 
ferred after  maturity,  agreed  by  the  parties  to 
be  considered  as  a  payment  pro  tanto,  cannot  be 
Interposed  in  an  action  thereon  by  pleading 
payment  to  the  plaintiff  and  giving  a  notice  of 
■et-off  under  the  statute,  but  may  be  given  in 
evidence  under  the  general  issues.  Cumberland 
Bank  v.  Hann,  IS  N.  J.  L.  222. 

The  burden  rests  with  the  maker  of  a  prom- 
issory note  to  show  an  agreement  that  an  ex- 
isting demand  in  favor  of  the  maker  shall  be 
set  off  against  the  paper  in  the  bands  of  an  In- 
dorsee, so  that  the  latter  would  hold  it  as  if 
the  mere  cross-demand  were  an  equity.  Haeuss- 
ler  V.  Greene,  8  Mo.  App.  451. 

Till.  Exception  at  to  instruments  dratcn  pay- 
able without  defalcation  or  discount. 

In  New  Jersey  a  statute  previously  existed 
making  the  words  "without  defalcation  or  dis- 
count** necessary  to  the  negotiability  of  com- 
mercial paper. 

Under  this  statute  It  was  held  that  no  dis- 
count can  be  set  up  against  the  indorsee  of  a 
note  drawn  payable  without  defalcation  or  dis- 
count, though  he  took  it  after  it  was  over  due 
and  had  been  dishonored.  Coryell  v.  Croxall, 
6  N.  J.  L.  764 :  Tiliou  v.  Britton,  9  N.  J.  L.  152. 

And  that  the  plea  of  payment  could  not  be 
made.     Coryell  v.  Croxall.  5  N.  J.  L.  764. 

And  fraud,  collusion,  and  an  intent  to  defraud 
the  maker  or  to  delay  and  hinder  creditors  could 
not  be  interposed  as  a  defense.  Tiliou  v.  Brit- 
ton, 0  N.  J.  L.  152. 

A  note  made  payable  without  defalcation  or 
discount  had  the  same  effect  under  the  New 
Jersey  statute  as  a  note  in  the  usual  form  had 
prior  to  the  statute,  and  has  in  all  respects 
been  governed  and  regulated  by  the  same  rules, 
whereas  a  note  without  those  words  in  it, 
though  a  good  promissory  note,  within  the  stat- 
ute, for  all  other  purposes  entitled  the  maker  to 
be  allowed  all  just  offsets  and  discounts,  not 
only  against  the  payee,  but  in  the  hands  of  any 
other  holder,  whether  it  was  assigned  before  or 
after  It  came  to  maturity,  provided  such  offsets 
accrued  before*  notice  of  the  assignment. 
Youngs  V.  Little,  16  N.  J.  L.  1. 

In  the  above  case  Coryell  ▼.  Croxall,  5  N.  J. 
L.  764,  supra,  was  explained  and  distinguished, 
the  court  saying  that  that  case  did  not  involve 
the  question  whether  the  words  "without  defal- 
cation or  discount"  shut  out  the  maker  of  a 
note. from  all  just  offsets- and  every  equitable  de- 
fense, either  against  the  payee  himself  or 
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against  an  Indorser  after  maturity,  but  that  the 
plea  and  notice  were  properly  stricken  out  in 
that  case,  even  if  the  note  had  not  contained 
such  words,  as  It  was  an  attempt  to  plead  pay- 
ment and  claim  an  offset  under  the  statute  to 
enable  mutual  dealers  to  discount.  And  TlIIou 
V.  Britton,  9  N.  J.  L.  152,  supra,  was  criticised 
and  explained,  the  court  saying  that  the  ques- 
tion as  to  the  effect  of  the  words  "without  de- 
falcation and  discount'* '  was  not  at  all  in- 
volved, and  what  was  said  about  it  by  the  two 
Judges  who  decided  the  case  was  entirely  gra- 
tuitous. 

But  the  two  cases  above  explained  and  criti- 
cised, were  favorably  adverted  to,  and  their  doc- 
trine substantially  reaffirmed,  in  Sanderson  v» 
Crane,  14  N.  J.  L.  60G,  but  the  decision  of  the 
case  was  placed  on  other  grounds. 

The  New  Jersey  statute,  however,  has  been 
repaled,  and  It  is  thought  that  if  the  worda 
"without  defalcation  or  discount"  ever  had  any 
effect  on  paper  transferred  after  maturity,  they 
have  none  now. 

In  Pennsylvania  the  rule  is  that  the  maker 
of  a  note  is  not  precluded  from  interposing  a 
set-off  against  it  by  the  fact  that  it  was  made 
payable  without  defalcation.  Louden  v.  Tiff- 
any,  5  Watts  &  S.  369. 

IX.  Effect  of  dishonor  as  to  interest,  install 
men  Is,  or  part  of  a  series. 

The  rule  adopted  by  the  Federal  courts  is  that 
failure  to  pay  iuterest  alone  Is  not  sufficient  in 
law  to  throw  such  discredit  upon  negotiable 
paper  upon  which  it  Is  due  as  to  subject  the 
holder  to  antecedent  equities  to  the  full  extent 
of  the  security.  Morgan  v.  United  States,  113- 
U.  S.  470.  28  L.  ed.  1044,  6  Sup.  Ct.  Rep.  588. 

Within  this  rule,  the  mere  presence  upon  nego- 
tiable railroad  bonds  when  purchased  of  two 
past-due  unpaid  Interest  coupons,  does  not  make 
the  bonds*  dishonored  paper.  Indiana  &  I.  C. 
B.  Co.  V.  Sprogue,  103  U.  S.  750,  20  L.  ed.  554. 

And  the  fact  that  a  negotiable  municipal  bond 
which  has  several  years  to  run  has  an  overdue 
and  unpaid  coupon  for  interest  attached  to  it 
does  not  render  the  bond  and  the  subsequently 
maturing  coupons  dishonored  paper,  so  as  to 
subject  them  in  the  hands  of  a  purchaser  for 
value  to  defenses  good  against  the  original 
holder.  Cromwell  v.  Sac  County,  96  U.  8.  61„ 
24  L.  ed.  681. 

So,  dishonor  of  the  first  to  mature  of  several 
notes  given  upon  the  same  consideration,  but 
not  showing  that  fact  upon  their  face,  is  not  no- 
tice to  a  subsequent  Indorsee  for  value  before 
maturity  of  the  other  notes,  of  equities  exist- 
ing between  the  original  parties,  although  he 
had  notice  of  such  dishonor.  Bank  of  Edge- 
field V.  Farmers'  Co-Operative  Mfg.  Co.  2  U.  S. 
App.  282,  52  Fed.  Hep.  08,  2  C.  C.  A.  637,  18  L. 
R.  A.  201. 

In  Parsons  v.  Jackson,  00  U.  S.  434,  25  L.  ed. 
457.  however,  it  was  held  that  the  presence  of 
past-due  and  unpaid  coupons  upon  negotiable 
bonds  is  evidence  of  dishonor  sufficient  to  put 
the  purchaser  thereof  on  inquiry  concerning 
them.  And  that  one  who  purchases  negotiable 
railroad  bonds,  the  principal  and  interest  on 
which  are  made  payable  In  New  Orleans,  New 
York,  or  London,  as  the  president  by  his  indorse- 
ment may  determine,  issued  for  the  sum  of 
£225  sterling  if  payable  in  London,  or  for  fl.OOO 
if  payable  in  America,  having  past-due  coupons 
attached  to  them,  and  having  no  place  of  pay- 
ment Indorsed  thereon  as  required  by  the  iMnda 
themselves,  cannot  be  allowed  to  stand  in  the- 
position  of  bona  fide  holders  thereof  without  no- 
tice. 

But  in  Indiana  ft  I.  G.  B.  Co.  v.  Sprague,  10ft 
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n.  S.  756,  26  L.  ed.  554,  Parsans  t.  Jackson,  99 
U.  S.  434,  26  L.  ed.  467,  9upra,  was  distin- 
guished upon  the  ground  that  the  bonds  which 
were  the  subject  of  controversy  in  that  case  had 
never  been  issued,  but  had  been  stolen  from  the 
office  of  the  company,  and  that  they  were  made 
payable  in  either  of  three  places  as  the  presi- 
dent of  the  company  might  by  his  indorsement 
on  the  bonds  determine,  and  that  they  contain 
no  indorsement  designating  the  place  of  pay- 
ment, and  were  offered  in  the  New  York  mar- 
ket and  sold  Cor  a  very  small  consideration,  hav- 
ing coupons  for  several  years  of  unpaid  inter- 
est attached  to  them,  th«  court  holding  that  all 
these  circumstances  affected  the  purchaser  with 
notice  of  their  Invalidity. 

This  rule  is  followed  by  the  courts  of  at  least 
two  of  the  states. 

Thus,  negotiable  railway  bonds  indorsed  by 
the  state  to  Improve  their  credit  and  facilitate 
their  currency,  which  are  regular  on  their  face 
and  recite  in  the  indorsement  a  compliance  by 
the  company  with  the  condltlonfl  of  the  statute, 
pass  to  an  Innocent  holder  for  value  unaffected 
by  any  fraud  or  mistake  in  their  over  issue,  and 
dishonor  of  unpaid  interest  coupons  would  not 
charge  him  with  notice  of  such  a  defect.  State 
€x  rel.  Plock  v.  Cobb,  64  Ala.  127. 

And  the  transferee  of  a  note  and  mortgage 
securing  It  does  not  hold  It  as  dishonored  paper 
subject  to  equities  between  prior  parties  becau.«e 
Instalments  of  interest  were  due  and  unpaid 
thereon  when  they  were  transferred.  Kelley  ▼. 
Whitney,  45  Wis.  110,  80  Am.  Rep.  697. 

As  the  fact  that  one  year's  interest  was  du« 
and  unpaid  does  not  affect  the  transferee  with 
notice  of  any  equitable  defense  of  the  maker 
against  such  notes.  Boss  v.  Hewitt,  15  Wis. 
2G0. 

And  an  indorsee  of  several  notes  made  by  the 
same  person  and  secured  by  one  mortgage,  bear- 
ing ttie  same  date  and  payable  to  the  order  of 
the  same  person  but  at  different  periods,  is  not 
chai'geable  with  notice  of  any  equitable  defense 
of  the  maker  agolnst  such  of  the  notes  as  were 
not  due  at  the  time  of  the  indorsement,  by  rea- 
son of  the  fact  that  one  of  the  notes  was  over 
due.     Ibid. 

And  the  fact  that  no  payment  of  Interest  had 
been  indorsed  upon  a  note  payable  in  four  yearn 
with  Interest  annually,  for  two  years  or  more, 
does  not  Itself  render  the  note  subject,  In  the 
hands  of  a  third  person  who  took  it  as  collateral 
security,  to  equities  between  the  original  par- 
ties, but  is  a  mere  circumstance  for  the  con- 
sideration of  the  Jury  on  the  question  whether 
or  not  he  took  It  In  good  faith  and  without  no- 
tice of  such  equities.  National  Bank  of  N.  A. 
V.  Klrby.  108  Mass.  407. 

In  Hart  v.  Stickney,  41  Wis.  630,  22  Am.  Rep. 
728,  however,  it  was  held  that'  where  a  note 
Is  drawn  for  the  payment  of  money  at  a  specified 
time  with  Interest  payable  annually,  and  the 
note  Is  sold  by  the  payee  to  a  third  person  when 
a  year's  interest  is  past  due  and  unpaid,  the  pur- 
chaser Is  put  on  his  guai'd  to  see  if  there  Is 
anything  wrong  about  the  note,  and  It  will  be 
deemed  to  be  dishonored  so  as  to  subject  it  to 
«qultles  existing  between  the  original  parties. 

But  In  Kelley  v.  Whitney.  45  Wis.  110,  80  Am. 
Rep.  697,  $upra,  It  was  said  that  when  the  case 
of  Hart  V.  Stickney,  41  Wis.  630.  22  Am.  Rep. 
728,  supra,  was  decided  the  attention  of  the 
court  was  not  called,  and  It  entirely  overlooked 
the  previous  case  of  Boss  ▼.  Hewitt,  15  Wis. 
260,  supra,  where  a  directly  opposite  ruling  was 
made,  an<l  that  as  what  was  said  In  the  opinion 
in  Hart  v.  Stickney  upon  the  point  in  question 
was  not  necessarily  Involved  in  the  decision  It 
must  be  regarded  as  a  mere  dictum. 

The  oourta  of  many  of  the  states,  however, 
46  L.  R.  A. 


have  arrived  at  a  contrary  eoncloslon,  holding 
that  a  note  payable  in  instalments  is  over  due 
when  the  first  instalment  Is  over  due  and  un- 
paid, and  that  one  who  takes  It  afterwards, 
takes  it  subject  to  all  equities  existing  between 
the  original  parties.  Vinton  v.  King,  4  Alien* 
562 ;  McCorkle  v.  Miller,  64  Mo.  App.  158. 

And  that  an  overdue  and  unpaid  instalment 
of  interest  known  to  the  Indorsee  of  a  note  at 
the  time  of  his  purchase  dishonors  It,  and  ren- 
ders it  subject  in  his  hands  to  existing  defenses 
between  the  original  parties  the  same  as  an 
overdue  and  unpaid  instalment  of  principal. 
First  Nat.  Bank  v.  Forsyth,  67  Minn.  257,  69  N. 
W.  909.  And  see  Vette  ▼.  LaBarge,  64  Mo. 
App.  179,  2  Mo.  App.  Rep.  906,  supra.  III.  d. 

Whether  the  whole  debt  Is  by  the  terms  of 
the  instrument  rendered  due  or  not.  McCorkle 
V.  MUler,  64  Mo.  App.  163. 

In  First  Nat.  Bank  v.  Forsyth,  67  Minn.  257. 
69  N.  W.  909,  supra,  the  court  in  effect  disap- 
proved of  and  refused  to  follow  National  Bank 
of  N.  A.  V.  Klrby,  108  Mass.  407 ;  Cromwell  v. 
Sac  County,  96  U.  S.  61,  24  L.  ed.  681 ;  Kelley 
V.  Whitney,  45  Wis.  110,  80  Am.  Rep.  697 ;  State 
ew  rel.  Plock  v.  Cobb,  64  Ala.  127,  supra,  and 
Brooks  V.  Mitchell,  9  Mees.  ft  W.  15,  infra, 
XV.  a,  and  Boss  v.  Hewitt,  15  Wis.  260, 
supra,  and  followed  the  rule  laid  down  In  New- 
ell V.  Gregg,  51  Barb.  263:  First  Nat.  Bank  v. 
Scott  County  Comrs.  14  Minn.  77,  Gil.  59 ;  and 
Chouteau  v.  Allen,  70  Mo.  290, — infra. 

Within  this  rule,  the  fact  that  one  of  several 
notes  constituting  one  transaction  but  due  at 
different  times  was  over  due  and  unpaid  at  the 
time  of  their  transfer  to  a  purchaser  is  suffi- 
cient to  put  him  on  notice  as  to  each.  Harreli 
V.  Broxton,  78  Ga.  129,  8  S.  E.  5. 

And  one  who  takes  a  note  In  which  the  maker 
promises  to  pay  a  designated  sum  two  years 
after  date  with  Interest  annually,  after  the  first 
Instalment  of  interest  is  due,  wMch  remains  un- 
paid, takes  It  with  a  warning  that  the  maker 
may  have  some  defense,  and  subject  to  any  de- 
fense which  he  might  have  made  against  the 
payee.     Newell  v.  Gregg,  51  Barb.  263. 

And  bonds  with  past-due  coupons  attached 
are  to  be  treated  as  dishonored  paper.  Chou- 
teau T.  Allen,  70  Mo.  290. 

And  the  fact  that  coupon  bonds  of  a  county, 
though  themselves  not  yet  due,  have  interest 
coupons  attached  which  are  over  due  and  un- 
paid. Is  a  circumstance  of  suspicion  sufficient  to 
put  a  purchaser  on  his  guard,  as  the  bonds  are 
thus  dishonored  on  their  face,  and  the  purchas- 
er takes  them  subject  to  any  Infirmity  of  title 
affecting  his  vendor,  and  where  the  bonds  had 
been  lost  by  the  real  owner,  such  purchaser, 
though  he  acted  In  good  faith  and  purchased 
for  value,  cannot  recover  thereon.  First  Nat. 
Bank  v.  Scott  County  Comrs.  14  Bilnn.  77,  Gil. 
59. 

So,  a  negotiable  promissory  note  payable  by 
Instalments  Is  dishonored  so  as  to  let  In  equi- 
ties between  the  original  parties  when  trans- 
ferred after  the  first  instalment  is  over  due  and 
unpaid.  Field  v.  Tlbbetts,  57  Me.  858,  99  Am. 
Dec.  779. 

And  a  mortgage  note  payable  In  Instalments 
which  at  the  time  It  came  Into  the  hands  and 
ownership  of  a  holder  had  fire  Instalments  past 
due,  two  of  which  were  unpaid,  is  dishonored 
and  the  holder  thereof  is  not  an  Innocent  in- 
dorsee for  value  before  maturity,  but  takes  It 
and  the  security  therefor  subject  to  the  same 
equities  that  existed  against  it  In  the  hands  of 
the  4ndorser.  Vette  v.  LaBarge,  64  Mo.  App. 
179,  2  Mo.  App.  Rep.  906. 

So,  one  In  whose  hands  a  debt  consisting  of 
two  notes  Is  subject  to  an  equity  in  favor  of  the 
debtor  cannot  transfer, the  whole  debt  as  out 
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demand  at  a  time  when  one  of  the  notes  Is  past 

•dne,  except  subject  to  such  equities  to  the  ex- 
tent of  the  amount  remaining  unpaid  on  the  ma- 
tured note,  though  the  arrangement  between  the 

•original  parties  was  that  the  deduction  in  ques- 
tion should  be  applied  on  the  other  note.  Hull 
T.  Swarthout,  29  Mich.  249. 

And  five  notes  due  at  different  dates,  given 
for  the  rental  of  lands  for  flye  jears,  made  bj 

'One  not  the  owner,  who  had  no  authority  to 
rent  them,  after  which  the  lease  was  canceled 

-and  one  of  the  notes  became  due  and  remained 
unpaid,  are  without  consideration,  the  lease 
having  failed,  and  a  holder  taking  them  after 
oaatorlty  has  no  greater  rights  in  the  case  than 
the  payee   would  have  had.     Crockett  t.  Alt- 

•house,  85  Mo.  App.  404. 

And  one  who  purchases  a  note  after  its  ma- 
turlty,  which  note  was  one  of  a  series  falling 

'due  at  different  dates  secured  by  a  deed  of  trust 
In  which  It  was  provided  that  none  of  the  notes 

-oould  become  due  and  the  deed  should  not  be 

-foreclosed    until    the    maturity    of    the    note 

.made  payable  at  the  latest  date,  cannot  recover 

Judgment  thereon  until  the  last  note  matures, 
where  he  had  knowledge  of  such  provision  of 
the  deed  of  trust.  Brownlee  v.  Arnold,  60  Mo. 
79. 

But  though   where  several  negotiable  notes 

-are  taken  as  payment  of  the  purchase  price  of 
lands  sold,  one  of  which  was  negotiated  In  the 
usual  course  of  trade  and  the  others  were  not. 

^though  the  bolder  of  the  note  so  negotiated 
is  not  subject  to  an  equity  existing  against  the 
vendor,  such  equity  could  be  enforced  against 
the  holders  of  the  other  notes,  and  the  vendor 

•could  not  be  required  to  apportion  the  loss. 
Andrews  r.  McCoy,  8  Ala.  920,  43  Am.  Dec.  069. 

X.  Effect  of  transfer  and  indorsement  at  differ- 
ent times. 

The  prevailing  rule  Is  that  a  negotiable  note 
which  is  transferred  before  maturity,  but  not 
Indorsed  until  afterwards,  stands  In  no  better 
iMSltlon  with  reference  to  equities  between  the 
•original  parties  than  one  which  was  both  In- 
•dorsed  and  transferred  after  maturity.  Lan- 
caster Nat.  Bank  v.  Taylor,  100  Mass.  18,  1 
Am.  Rep.  71,  07  Am.  Dec.  70.  And  see  Parker  v. 
Tuttle,  44  Me.  467,  supra.  III.  a. 

The  Indorsement  does  not  relate  back  to  the 

•date  of  the  note,  but  Is  a  new  contract  taking 

effect  from  the  time  It  Is  made,  and  Is  governed 

by  the  circumstances  then  existing.     Broun  vT 

Hull.  8.3  Gralt.  33. 

And  the  note  will  be  open  In  the  hands  of  the 
purchaser  to  the  defense  of  want  of  considera- 
tion or  any  other  defense  that  might  have  been 
set  up  against  tlje  payee,  though  he  was  a  pur- 
•< baser  In  good  faith  for  value.  Clark  v.  Whlt- 
aker,  60  N.H.  474,  9  Am.  Rep.  286. 

In  the  above  case  the  court  refused  to  follow 
Baggarly  v.  Gaither,  55  N.  C.  (2  Jones  Bq.) 
SO,  infra. 

And  the  rule  is  the  same  though  the  omission 
to  indorse  it  was  through  mistake,  accident,  or 
fraud.     Southard  v.  Porter,  43  N.  H.  379. 

In  the  above  case  it  was  said  that  the  dictum 
In  Baker  v.  Arnold,  8  Cal.  284.  infra,  to  the  ef- 
fect that  an  indorsement,  whenever  made,  should 
"be  regarded  as  relating  back  to  the  delivery  of 
the  note,  was  not  in  accordance  with  the  doc- 
trine of  the  case. 

Within  this  rule,  one  who  takes  commercial 
.paper  by  a  sale,  and  not  by  Indorsement,  which 
the  seller  does  not  indorse  or  actually  deliver 
•until  after  maturity,  acquires  thjB  seller's  title 
to  the  paper,  but  not  the  rights  of  a  bona  fide 
holder.  Blater  ▼.  Foster,  62  Minn.  150,  64  N. 
W.  160. 
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And  the  burden  of  proof  resting  with  the 
maker  of  a  note  to  show  that  It  was  negotiated 
after  it  was  due  and  dishonored  Is  not  removed 
by  proof  that  the  note  was  transferred  and  de- 
livered to  the  plaintiff  before  it  was  dishonored, 
but  was  not  Indorsed  until  afterwards.  Ranger 
V.  Cary,  1  Met.  369. 

So,  an  entire  failure  of  consideration  for  a 
negotiable  note  may  be  set  up  as  a  defense  In 
an  action  by  one  to  whom  the  note  was  sold, 
but  not  actually  indorsed  or  delivered  until  aft- 
er maturity.  Slater  v.  Foster,  62  Minn.  150, 
64  N.  W.  160. 

And  an  assignment  and  delivery  of  a  negotia- 
ble promissory  note  before  maturity  without  the 
indorsement  of  the  payee,  and  a  contemporane- 
ous promise  by  the  payee  to  indorse,  will  not 
avoid  the  defense  of  a  want  of  consideration  at 
the  Inception  of  the  note,  where  the  promise  to 
Indorse  was  not  compiled  with  until  after  the 
maturity  of  the  note.  Haskell  v.  Mitchell,  68 
Me.  468.  89  Am.  Dec  711. 

Nor  can  the  mere  indorsement  of  the  payee's 
name  on  the  back  of  a  note  with  the  intention 
of  filling  up  the  assignment  at  some  future  time 
without  a  delivery  to  the  transferee  or  to  his 
agent  be  held  to  constitute  such  an  assignment 
as  will  pass  title  or  cut  off  equities.  Cooper  v. 
Nock.  27  III.  801. 

And  the  signature  of  a  note  by  a  payee  upon 
the  back  of  it  is  not  a  t>ona  fide  assignment 
before  maturity  which  will  prevent  the  maker 
from  setting  up  the  defense  of  usury,  where  he 
keeps  It  In  his  possession  until  after  maturity, 
and  then  delivers  It  to  the  attorney  for  the 
transferee  who  Is  a  nonresident.     Ibid. 

But  the  maker  of  a  note  assigned  before,  but 
not  Indorsed  until  after,  maturity  cannot  set  off 
In  an  action  thereon  brought  by  the  payee  for 
the  use  of  his  assignee  against  the  maker  money 
paid  by  him  as  surety  for  the  payee  after  he  re- 
ceived notice  of  the  assignment,  though  it  was 
paid  upon  a  liability  Incurred  before  the  assign- 
ment    Follelt  V.  Buyer,  4  Ohio  St.  686. 

So,  In  Baker  v.  Arnold,  8  Cal.  279,  it  was 
held  by  Livingston,  J.,  that  an  indorsement 
asfter  maturity  should  be  regarded  as  relating 
back  to  the  time  of  the  actual  delivery  of  the 
note  before  its  maturity  where  the  <tebt  was  a 
Just  one,  and  the  maker  was  apprised  of  the 
transfer,  and  treated  witji  the  holders  with  ref- 
erence thereto,  and  offered  them  satisfaction 
on  certain  terms. 

And  the  same  rule  was  laid  down  In  Baggai^ 
ly  V.  Galther.  55  N.  C.  (2  Jones  Eq.)  80. 

And  It  has  been  held  that  an  indorsement  of 
a  note  by  the  payee  to  a  debtor  placing  it  in 
the  hands  of  a  third  party  to  be  held  for  the 
benefit  of  the  debtor  without  the  knowledge  of 
the  debtor,  which  the  third  party  holds  until  It 
Is  past  due,  and  then  delivers  it,  will  be  deemed 
to  take  effect  from  Its  actual  date,  and  not  from 
the  date  of  delivery,  in  the  absence  of  all  cir- 
cumstances warranting  a  presumption  of  fraud, 
so  as  to  prevent  the  maker  of  the  note  from  set- 
ting off  a  note  made  by  the  payee  and  after- 
wards and  before  the  maturity  of  the  note  In 
suit  indorsed  to  him.  Fossltt  v.  Bell,  4  Mc- 
Lean, 427,  Fed.  Cas.  No.  4,958. 

Within  the  rule  adopted  by  this  line  of  cases, 
a  promissory  note  drawn  for  the  accommodation 
of  the  payee,  who  transferred  It  to  two  persons 
without  Indorsement  but  for  a  valuable  con- 
sideration, after  which  he  became  bankrupt  and 
died  Intestate,  and  one  of  such  persons  procured 
letters  of  administration  on  the  effects  of  the 
payee  and  indorsed  the  note  as  administrator 
to  himself  and  the  other,  may  be  recovered  upon 
by  such  Indorsees,  notwithstanding  the  fact  that 
the  indorsement  was  made  six  years  after  tha 
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note  wu  dne  and  after  tbe  bankruptcy  of  tbe  par- 
ty wbo  transferred,  and  the  double  character  of 
the  administrator  and  Indorsee  Is  of  no  effect. 
WatUna  t.  Maale,  2  Jac.  ft  W.  237. 

And  the  enforcement  of  a  Judgment  at  law 
obtained  by  default  by  the  holder  of  a  note  de- 
livered to  him  without  indorsement  after  its 
maturity  and  after  protest  will  not  be  stayed 
by  injunction.  Dunbar  ▼.  Wilson,  6  Bro.  P.  C 
231. 

And  the  maker  of  a  negotiable  note  sued 
thereon  by  a  transferee  after  maturity  may  set 
off  a  note  made  by  the  payee  in  the  former  note 
and  indorsed  to  him  before  matnrity,  where  he 
was  in  possession  of  the  note  sought  to  be  set 
off  at  the  time  he  was  notifled  that  the  note 
sued  on  had  been  transferred,  and  had  at  that 
time  purchased  snd  paid  for  It,  although  It  was 
not  then  indorsed.  Bennett  t.  Carsner.  1  Tex. 
App.  Cly.  Cas.  (Willson)  i  618.  p.  831. 

The  Tarlance  between  the  allegation  In  a  dee- 
laratlon  on  a  negotiable  note  stating  the  in- 
dorsement and  delivery  thereof  as  at  the  time 
of  making  and  proof  of  delivery  after  the  note 
fell  due.  If  any,  can  only  be  taken  advantage 
of  by  a  motion  to  exclude  the  evidence,  or  a 
motion  to  instruct  the  Jury  to  disregard  It. 
Smith  Y.  Lawson,  18  W.  Va.  212,  41  Am.  Bep. 
688. 

XI.  Effect  of  extenHon  of  timo. 

An  extension  of  time  merely  delays  the  date 
of  performance,  but  does  not  reinvest  a  note 
with  tho  qualities  lost  by  Its  dishonor. 

Thus,  an  indorsement  after  a  note  Incomes 
due,  extending  the  time  of  payment,  does  not 
have  the  effect  of  reviving  it  and  Investing  it 
with  the  negotiability  it  possessed  before  its 
original  maturity,  and  a  party  acquiring  the 
note  after  it  Is  past  due  with  such  an  indorse- 
ment takes  it  subject  to  all  equities  existing  be- 
tween the  preceding  parties  to  it.  Sagory  v. 
MetropoliUn  Bank,  42  La.  Ann.  627,  7  So.  633 ; 
Marcal  v.  Melliet.  18  La.  Ann.  223. 

And  the  transferee  is  not  protected  against 
equities  between  the  maker  and  payee  in  tbe  ab- 
sence of  proof  that  the  tioie  of  payment  of  the 
note  was  extended  before  maturity.  Metropoli- 
tan Bank  v.  Bouny,  42  La.  Ann.  430,  7  So.  686. 

An  indorsement  upon  a  negotiable  note  ex- 
tending the  time  of  payment  and  maturity,  made 
after  its  maturity,  takes  effect  only  by  way  of 
arresting  Judicial  proceedings  for  its  collection, 
until  the  arrival  of  the  second  stipulated  period, 
and  to  fix  a  new  sta/rting  point  for  prescription, 
and  does  not  shut  out  equities  attaching  to 
the  note  as  against  previous  holders.  Marcal 
V.  Melliet,  18  La.  Ann.  223. 

So,  a  covenant  by  the  payee  in  a  former  note 
not  to  sue  the  maker  within  a  limited  time  could 
not  be  pleaded  as  a  defense  In  an  action  brought 
thereon  In  the  name  of  the  payee,  and  therefore 
cannot  be  pleaded  in  bar  to  an  action  brought 
within  the  time  limited  by  a  person  to  whom 
the  note  was  indorsed,  though  after  it  became 
due.     Perkins  v.  Oilman,  8  Pick.  220. 

And  one  who  takes  negotiable  paper  after  Its 
maturity  cannot  set  up  In  defense  of  an  action 
thereon  that  the  note  was  secured  by  mortgage 
and  the  holder  of  the  note  and  mortgage  had 
agreed  with  a  purchaser  of  the  mortgaged  prop- 
erty for  an  extension  of  the  time  of  payment, 
where  no  memorandum  of  such  agreement  was 
entered  on  the  original  papers.  Duncan  v.  Finn, 
70  Iowa,  658,  44  N.  W.  888. 

But  parol  evidence  of  a  stipulation  by  the  in- 
dorser  of  a  note  transferred  after  maturity,  at 
the  time  of  the  transfer,  that  the  maker  should 
be  Indulged  as  to  time  by  the  holder,  is  admissi- 
ble in  an  action  by  the  holder  against  the  In- 
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dorser  to  show  tlie  degree  of  diligence  in  pre- 
senting the  note  for  payment  to  which  the  hold- 
er was  bound.  Brock  v.  Thompson,  1  Ball.  L. 
322. 

And  the  maker  of  a  promissory  note  whlcb. 
was  transferred  after  maturity,  who  upon  pre- 
sentment to  Mm  for  payment  states  to  th»- 
transferee  the  existence  of  circumstances  that 
might  have  oonstltated  a  defense  to  it  as  be- 
tween him  and  the  payee,  but  says  that  he  sup- 
poses he  will  be  obliged  to  pay  It.  and  that  he 
will  pay  It  if  the  indorsee  will  delay  collection, 
which  the  Indorsee  does,  cannot  afterwards  be 
permitted  to  set  up  such  circumstances  as  a  de- 
fense in  a  suit  by  such  Indorsee.  Franklin  v. 
March.  6  N.  H.  364,  25  Am.  Dec.  462. 

And  sureties  on  a  note  who  appear  on  the  face 
thereof  to  be  makers  are  not  discharged  by  an 
agreement  with  the  transferee  after  maturity 
for  an  extension  of  time  of  payment,  the  cir- 
cumstance of  the  note  being  over  due  when  the 
transferee  took  It  affording  no  ground  for  a 
presumption  that  he  had  notice  that  part  of 
the  makers  were  sureties.  Nichols  v.  Parsons, 
6  N.  U.  80,  28  Am.  Dec.  706. 

And  where  a  person  took  notes  which  were 
over  due  in  exchange  for  a  horse,  and  upon  de- 
manding payment  was  informed  by  the  maker 
that  the  assignor  had  previously  agreed  with 
him  In  writing  for  a  sufficient  consideration  to 
extend  the  time  of  payment  of  the  notes  for  a 
period  which  bad  not  yet  elapsed,  and  the  trans- 
feree Immediately  and  within  a  reasonable  time- 
offered  to  rescind  the  entire  contract,  which  of- 
fer was  refused,  he  Is  entitled  to  recover  the 
amount  of  the  notes  against  his  assignor  where 
at  the  time  to  which  the  payment  was  extended 
the  maker  was  insolvent.  Loom  is  v.  Waln- 
wright,  21  Vt.  520. 

So,  where  a  holder  of  a  negotiable  note  re- 
ceives it  after  maturity  the  maker  thereof  Is 
entitled  to  every  equitable  defense  which  he 
might  have  opposed  to  the  payees,  and  may  pro- 
duce In  evidence  a  letter  of  the  payees  and  orig- 
inal holders  to  show  that  the  suit  was  prema- 
ture, and  thsit  a  certain  time  had  been  allowed 
for  payment.  Shlpmans  v.  Archlnard,  19  La. 
472. 

And  an  agreement  between  the  maker  and  the 
payee  and  holder  of  a  promissory  note,  made 
before  its  maturity,  tc  give  a  further  specified 
time  for  Its  payment  in  consideration  of  a  sum 
of  money  then  and  there  paid  by  the  holder  to 
•the  maker.  Is  valid,  and  may  be  set  up  as  a  tem- 
porary bar  In  an  action  brought  upon  the  note, 
before  the  expiration  of  such  extension  of  time, 
against  the  maker  by  an  assignee  who  acquired- 
the  note  after  maturity.  Peck  v.  Beck  with. 
10  Ohio  St.  407. 

The  holder  of  a  note  taken  when  over  due. 
which  when  it  had  been  outlawed  was  Indorsed 
by  the  maker  with  a  payment  for  the  purpose 
of  reviving  It,  may  recover  thereon  under  a  plea 
of  an  account  stated.  McSherry  v.  Brooks,  46^ 
Md.  103. 

One  who  Indorses  his  name  upon  a  note  after 
Its  transfer  and  delivery  and  after  Its  maturity. 
as  additional  security  for  Its  payment,  and  for 
the  purpose  of  procuring  a  delay  of  legal  pro- 
ceedings by  the  holder  against  the  payee,  be- 
comes a  guarantor  thereof,  and  though  his  con- 
tract Is  based  upon  a  suflQcIent  consideration.  It 
Is  fatally  defective  and  not  binding  upon  him  In 
that  It  fails  to  express  the  consideration  In  writ- 
ing as  required  by  the  statute  of  frauds. 
Crooks  V.  Tully,  50  Cal.  254. 

XII.  Effect  of  renowal  of  note. 

Where  a  note  dishonored  by  being  transferred^ 
after  maturity  Is  renewed,  the  renewal  note  \m 
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subject  to  the  •ame  defenses  that  the  note  was 
In  lien  of  which  it  was  given,  and  upon  passing 
liLto  the  hands  of  another  after  maturity  car- 
ries its  dishonor  with  it.  Seay  v.  Fennell,  15 
Tex.  Civ.  App.  261,  80  S.  W.  181.  And  see  Mer- 
rick ▼.  Butler,  2  Lans.  108,  §upra.  III.  f ;  Lee 
T.  Zagury,  8  Taunt.  114,  8u^a,  III.  k. 

And  the  Indorsee  of  a  note  given  for  a  patent- 
right,  taking  it  overdue,  takes  It  subject  to  any 
equities  between  the  maker  and  the  payee ;  and 
wiien  upon  demanding  payment  the  maker  re- 
news it,  making  the  renewal  note  payable  at  the 
Mune  time  with  another  note  given  for  the  same 
patent,  informing  the  indorsee  that  he  has  been 
swindled  in  the  purchase  of  the  patent  and  in- 
tends to  contest  his  liability  on  the  notes,  takes 
the  renewal  with  notice  of  the  defense  intended 
tio  be  set  op.     aarke  v.  Dederick.  81  Md.  148. 

So,  persons  indorsing  notes  which  were  given 
In  renewal  of  previous  notes  which  they  had  in- 
dorsed before,  from  liability  on  which  they  had 
been  completely  discharged,  though  they  were 
not  aware  of  their  discharge,  are  not  liable  on 
the  Indorsement  of  the  renewal  notes  in  an  ac- 
tion thereon  by  a  purchaser  after  maturity,  as 
such  indorsement  was  without  consideration, 
and  the  payee  could  not  recover  thereon.  But- 
ler V.  Murlson,  18  La.  Ann.  863. 

As  to  renewal  of  note  including  usnrious  in- 
terest, see  Koehler  v.  Dodge,  81  Neb.  828,  47 
N.  W.  013,  $upra.  III.  e. 

XIII.  Sffeoi  of  action  brought. 

The  general  rule  Is  that  an  indorsement  after 
action  brought  on  an  overdue  note  gives  the  in- 
dorsee a  right  of  action,  unless  he  had  express 
notice  of  the  action  brought.  Colombies  v. 
Slim.  2  Chltty.  637.  And  see  also  Swarts  t. 
Redfleld,  13  Kan.  600,  infra,  XIV.  a. 

And  it  lias  been  held  that  such  an  indorse- 
ment will  enable  him  to  sue  thereon,  though  the 
Indorsee  had  notice  of  the  pendency  of  the  for- 
mer action.  Deuters  v.  Townscnd,  6  Best  ft  S. 
613,  33  L.  J.  Q.  B.  N.  S.  301,  10  Jur.  N.  S.  1072, 
10  L.  T.  N.  S.  602,  12  Week.  Rep.  1002. 

It  has  been  squarely  held,  however,  that  the 
Indorsee  of  a  note  cannot  maintain  an  action 
thereon  If  he  had  notice  of  the  previous  action. 
Jones  V.  Lane,  8  Younge  ft  C.  Bxch.  281,  8  Jur. 
260. 

And  one  who  deposits  a  negotiable  Instru- 
ment upon  which  he  has  sued  at  the  same  time 
giving  notice  of  the  action  does  not  thereby  part 
with  his  right  of  action,  and  if  the  depository 
sues  on  the  same  instrument  the  court  will  not 
at  the  instance  of  the  defendant  stay  the  pro- 
ceedings in  the  first  action.  Marsh  v.  Newell, 
1  Taunt.  100. 

So,  the  rule  has  been  laid  down  that  an  action 
on  a  note  brought  by  an  assignee  after  maturity 
Is  not  abated  by  a  transfer  of  the  note  during 
its  pendency,  but  may  be  prosecuted  for  the 
benefit  of  the  purchaser,  though  he  takes  it 
subject  to  any  set-off  which  might  have  been 
interposed  against  the  party  who  discounted 
It.     Newberry  v.  Trowbridge,  13  Mich.  263. 

In  Hudson  v.  Morriss,  55  Tex.  595,  in  which 
the  note  in  suit  was  assigned  during  the  pend- 
ency of  the  suit,  it  was  said  that  in  every  stage 
of  a  judicial  proceeding  down  to  the  final  satis- 
faction of  the  judgment  the  party  who  Is  bene- 
ficially interested  is  permitted  to  act  in  his  own 
behalf  to  enforce  his  rights ;  but  the  question 
of  the  assignee's  right  to  continue  the  action, 
or  to  maintain  one,  though  It  seems  to  have 
been  taken  for  granted,  was  not  judicially  de- 
termined. 

But  the  rule,  at  least  in  Connecticut,  is  that 
the  holder  of  a  promissory  note  who  transfers 
It  by  Indorsement  after  commencing  an  action 
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thereon  can  no  longer  pursue  the  action,  as  an 
action  can  be  sustained  only  by  him  who  has 
the  legal  title.  Lee  v.  Jllson,  9  Conn.  04 ;  Cur- 
tis V.  Bemis,  26  Conn.  1,  68  Am.  Dec  377. 

And  an  agreement  by  the  party  transferring 
the  note,  made  at  the  time  oi  the  transfer,  that 
the  suit  might  proceed  in  his  name  for  the  bene- 
fit of  the  transferee,  is  without  effect.     Ibid. 

One  who  parts  with  his  title  to  a  note  after 
bringing  suit  thereon  cannot  sustain  the  action 
by  repurchasing  it  before  trial.  Vila  v.  Weston, 
38  Conn.  42. 

And  one  who  writes  Us  name  on  the  back  of  a 
note  after  judgment  is  obtained  thereon,  if  he 
assumes  any  obligation,  becomes  a  guarantor 
and  not  an  indorser,  and  cannot  be  joined  in  an 
action  as  a  party  defendant  with  the  maker,  as 
their  obligations  are  entirely  distinct,  and  a 
nol.  pro%.  as  to  such  guarantor  does  not  cure  the 
defect.     Wooten  v.  Maultsby,  69  N.  C.  462. 

But  the  indorsement  of  a  note  by  the  vendor 
thereof  to  a  vendee  who  had  previously  acquired 
the  equitable  title  thereto  is  a  mere  matter  of 
form,  though  he  had  commenced  action  thereon 
previous  to  such  indorsement,  and  may  be  made ' 
at  the  time  of  the  trial.  Brown  v.  McIIugh, 
36  Mich.  50. 

The  indorsement  of  a  negotiable  note  or  bill, 
whether  made  before  or  after  the  maturity  of 
the  obligation,  is  itself  a  negotiable  contract, 
and  the  liability  of  the  indorser  after  maturity 
of  the  paper  is  the  sanoe  in  aJl  essential  re- 
spects as  that  of  one  who  indorses  before  the 
paper  has  matured.  Scott  v.  First  Nat.  Bank, 
71  Ind.  445. 

It  is  a  good  and  independent  contract  dis- 
tinct from  the  original  note,  and  is  in  substance 
a  promise  to  pay  the  note  to  the  Indorsee  on  due 
notice  given  of  nonpayment.  If  the  maker  fails 
to  pay  it  on  demand.  Leavltt  ▼.  Putnam,  1 
Sandf.  203. 

XIV.  Biffhtt  of  holder  against  indorser, 

a.  General  rules  as  to  effect  of  transfer. 

An  indorsement  of  a  note  after  maturity  is 
to  be  considered  as  If  made  upon  a  new  note 
payable  on  demand,  and  the  legal  effect  of  it  Is 
the  same  as  if  the  indorser  had  drawn  an  in- 
land bin  of  exchange  upon  the  maker  payable 
at  sight.  Patterson  v.  Todd,  18  Pa.  426,  57 
Am.  Dec.  622 ;  Jones  v.  Robinson,  11  Ark.  504, 
54  Am.  Dec.  212 ;  Leavltt  v.  Putnam,  1  Sandf. 
203. 

Although  a  note  remains  negotiable  after  It 
has  been  dishonored,  the  indorsement  and  trans- 
fer of  the  note  overdue  in  one  sense  is  a  re- 
newal of  the  instrument,  which  then  becomes 
payable  within  a  reasonable  time  upon  demand. 
Jones  V.  Robinson,  11  Ark.  604,  64  Am.  Dec. 
212 ;  Bishop  v.  Dexter,  2  Conn.  410 ;  Jones  v. 
Middleton,  29  Iowa,  188;  McKewer  v.  Klrt- 
land,  S3  Iowa,  348 ;  Pryor  v.  Bowman,  88  Iowa, 
92 ;  Swartz  v.  Bedfield,  13  Kan.  550 ;  Shelby  v. 
Judd,  24  Kan.  161 ;  Lank  v.  Morrison,  44  Kan. 
504,  24  Pac.  1106 ;  McCall  v.  Witkouski,  16  La. 
Ann.  179;  Hunt  v.  Wadleigh,  26  Me.  271,  46 
Am.  Dec.  108;  Qoodwin  v.  Davenport,  47  Me. 
112,  74  Am.  Dec.  478;  White  v.  Davis,  50  Mo. 
338;  St.  John  v.  Roberts,  6  Bosw.  593;  Smith 
V.  Caro,  9  Or.  278 ;  Van  Hoesen  v.  Van  Alstyne, 
3  Wend.  75 ;  Rosson  v.  Carroll,  90  Tenn.  90,  21 
L.  R.  A.  727,  18  S.  W.  66;  Bank  of  North 
America  v.  Barriere,  1  Yeates,  360. 

And  when  made  after  maturity  it  creates  all 
the  engagements  on  the  part  of  the  indorser 
that  an  indorsement  of  the  note  before  maturity 
would  create,  except  as  to  demand  and  notice. 
Furgerson  v.  Staples,  82  Me.  169,  19  Atl.  158. 

The  only  difference  between  the  indorsement 
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of  a  note  after  due  and  one  while  it  is  running 
to  maturity  arises  from  the  question  of  time  of 
payment,  which  is  fixed  in  the  latter  indorse- 
ment at  a  future  date  by  the  express  agreement 
of  the  parties,  while  in  the  former  It  is  declared 
by  law  to  be  within  a  reasonable  time  upon  de> 
mand.  Leayltt  v.  Putnam,  8  N.  Y.  494,  53  Am. 
Dec.  322. 

As  between  indorser  and  indorsee,  a  note  in- 
dorsed by  the  payee  after  its  maturity  to  an- 
other when  it  was  about  eight  or  ten  months 
over  due  will  be  treated  as  a  note  indorsed  on 
the  date  of  payment  Nash  ▼.  Harrington,  2 
Alk.  (Vt.)  9,  16  Am.  Dec.  672. 

And  while  bills  and  notes  lose  their  nego- 
tiable character  after  payment  as  between  the 
original  parties  one  who  indorses  a  note  or 
bill  after  payment  and  after  maturity  knowing- 
ly, binds  himself,  and  the  indorsee  may  recover 
of  him  the  amount  of  the  note.  Mabry  t.  Ma- 
theny,  10  Smedes  ft  M.  828,  48  Am.  Dec.  763. 

One  who  take*  a  note  after  msturlty  which 
the  holder  signs  after  tbe  name  of  the  original 
payee,  however,  can  hold  such  holder  as  an  in- 
dorser only,  and  not  as  a  Joint  maker.  Lank  t. 
Morrison,  44  Kan.  594,  24  Pac.  1106. 

b.  Demand  and  nottce  to  charge  indoreer, 

A  note  indorsed  after  maturity,  being  equiva- 
lent to  a  note  payable  on  demand,  is  subject  to 
the  same  rule  of  diligence  in  the  manner  of  pre- 
sentment for  payment  and  notice  of  dishonor 
to  charge  the  indorser.  Jones  v.  Robinson,  11 
Ark.  504,  54  Am.  Dec.  212 ;  Beer  v.  Clifton,  98 
Cai.  823,  20  L.  R.  A.  580,  83  Pac.  204 ;  Jones  v. 
Mlddleton,  29  Iowa,  188;  McCall  v.  Witkouski, 
16  La.  Ann.  179 ;  Goodwin  v.  Davenport,  47  Me. 
112,  74  Am.  Dec  478;  Furgerson  v.  Staples,  82 
Me.  150,  19  Atl.  158:  White  v.  Davis,  50  Mo. 
333 ;  Rosson  v.  Carroll,  90  Tenn.  90,  12  L.  R.  A. 
727,  16  S.  W.  66. 

And  demand  of  payment  and  notice  of  non- 
payment are  essential.  Smith  v.  Caro,  9  Or. 
278;  Beebe  v.  Brooks,  12  Cal.  808;  Crooks  v. 
Tully,  50  Cal.  254  ;  Bishop  v.  Dexter,  2  Conn. 
410 ;  Thompson  v.  Stewart,  3  Conn.  172,  80  Am. 
Dec.  168 ;  Guild  v.  Goldsmith,  9  Fla.  212 ;  Mc- 
Kewer  v.  KIrtland,  33  Iowa,  848;  Swar^  v. 
Redfleld,  13  Kan.  650 ;  Shelby  v.  Judd,  24  Kan. 
161;  Lank  v.  Morrison,  44  Kan.  504,  24  Pac 
1106;  Colt  V.  Barnard,  18  Pick.  260,  29  Am. 
Dec  584 ;  Emerson  v.  Crocker,  5  N.  U.  159 ;  St. 
John  V.  Roberts,  6  Bosw.  593 ;  Poole  v.  Tolleson, 
1  McCord,  L.  199.  10  Am.  Dec.  663;  Gray  v. 
Bell,  2  Rich.  L.  67,  44  Am.  Dec.  277 ;  Kirkpat- 
rick  V.  McCullough,  3  Humph.  171,  39  Am.  Dec. 
158;  Stothart  v.  Lewis,  1  Overt  255;  Rosson 
V.  Carroll,  90  Tenn.  90,  12  L.  R.  A.  727,  10  8. 
W.  66. 

Though  the  indorsement  was  made  years 
after  maturity.  Berry  v.  Robinson,  9  Johns. 
121,  6  Am.  Dec  267. 

An  indorser  of  a  negotiable  note  after  matur- 
ity Ls  bound  only  upon  the  same  condition  of  de- 
mand upon  the  drawer  and  notice  of  nonpay- 
ment as  any  other  indorser.  Leavitt  v.  Put- 
nam, 8  N.  Y.  494,  63  Am.  Dec  322;  Jones  ▼. 
Robinson,  11  Ark.  604,  54  Am.  Dec  212. 

The  rule  that  the  indorsee  of  a  promissory 
note  cannot  recover  of  the  Indorser  unless  he 
proves  a  demand  made  upon  the  maker  and  no- 
tice of  nonpayment  to  the  Indorser  applies  as 
well  to  a  note  indorsed  after  maturity  as  to  one 
Indorsed  before  maturity.  Course  v.  Shackle- 
ford,  2  Nott  ft  M'C.  283 ;  Ecfert  v.  Des  Coudres, 
1  Mill.  Const.  69,  12  Am.  Dec.  600. 

And  applies  as  well  to  notes  payable  to  bearer 
as  to  notes  payable  to  order.  Gray  v.  Bell,  2 
Rich.  L.  67,  44  Am.  Dec  277. 

And  demand  for  payment  of  a  note  trans- 
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ferred  after  maturity  must  be  made  withhi  a 
reasonable  time,  and  notice  of  default  season- 
ably given.  Kennon  v.  M'Rea,  7  Port.  (Ala.) 
175 ;  Adams  v.  Torbert,  6  Ala.  865 ;  Branch  of 
the  Rank  of  the  State  v.  Gaffney,  9  Ala.  153; 
Jones  V.  Robinson,  11  Ark.  604,  54  Am.  Dec 
212  ;  Beebe  v.  Brooks,  12  Cal.  308  :  Thompson  v. 
Williams,  14  CaJ.  162 ;  Beer  v.  Clifton.  98  Cal. 
323,  20  L.  R.  A.  580,  88  Pac  204 ;  McKewer 
V.  KIrtland,  83  Iowa,  348 ;  Pryor  v.  Bowman. 
38  Iowa.  92;  Graul  v.  Strutsel,  63  Iowa,  712. 
36  Am.  Rep.  250,  6  N.  W.  119 ;  Roquest  v.  Pick- 
ett, 20  La.  Ann.  546;  Sanborn  v.  Southard,  25 
Me.  400.  43  Am.  Dec  288 ;  Hunt  v.  Wadleigh.  26 
Me.  271,  45  Am.  Dec  108 :  Furgerson  v.  Staples. 
82  Me.  150,  19  Atl.  158:  Dixon  v.  Clayville,  44 
Md.  580 :  Colt  V.  Barnard,  18  Pick.  260,  29  Am. 
Dec.  684 ;  Armstrong  v.  Armstrong.  36  Mo.^ 
225:  Bassenhorst  v.  Wilby.  45  Ohio  St.  333, 
18  N.  B.  75 :  Patterson  v.  Todd.  18  Pa.  426.  57 
Am.  Dec  622 ;  Tyler  r.  Young.  30  Pa.  143 :  Ben- 
ton V.  Gibson,  1  Hill  L.  56 ;  Rugely  v.  Davidson, 
2  Mill,  Const  33 :  Rosson  v.  Carroll,  90  Tenn. 
90.  12  L.  R.  A.  727.  16  S.  W.  66;  Stothart  v. 
Lewis.  1  Overt  255;  Union  Rank  v.  ISsell.  10 
Humph.  386 ;  Broun  v.  Hull,  83  Gratt  23. 

And  demand  should  be  made  before  notice. 
Thompson  v.  Williams.  14  Cal.  160. 

In  Patterson  v.  Todd.  18  Pa.  426,  57  Am.  Dec 
622,  eupra.  Brown  v.  Davles.  3  T.  B.  80.  tupra, 

111.  m,  1,  was  distinguished  upon  the  ground 
that  no  question  touching  the  liability  of  the  in- 
dorser arose  in  that  cause.  And  Jordan  v. 
Hurst,  12  Pa.  269.  infra^  was  distinguished 
upon  the  ground  that  in  that  case  there  was  no 
complaint  of  a  want  of  diligence  in  making  de- 
mand upon  the  maker  of  the  note. 

To  charge  the  indorser  of  a  note  Indorsed  and 
transferred  after  maturity,  the  indorsee  or  hold- 
er must  make  demand  for  payment  upon  the 
maker,  and  give  notice  of  nonpayment  to  the 
indorser,  with  all  convenient  diligence.  All- 
wood  V.  Hsseldon,  2  Bail.  L.  457. 

The  demand  and  notice  must  be  such  as 
would  be  necessary  In  case  of  an  Indorsement  of 
a  note  payable  on  demand.  Dixon  v.  Clayville, 
44  Md.  580. 

And  diligence  and  reasonable  time  in  the  pre- 
sentment of  a  bill  of  exchange  necessary  to 
charge  the  drawer  and  to  shut  out  equities  be- 
tween the  original  parties  Is  to  be  determined 
from  the  particular  circumstances  of  each  case. 
First  Nat.  Bank  v.  Needham,  29  Iowa.  249; 
Beer  v.  Clifton,  98  CaJ.  823,  20  L.  R.  A.  580,  33 
Pac.  204 ;  Jones  v.  Robinson,  11  Ark.  504,  54 
Am.  Dec  212 ;  Goodwin  v.  Davenport  47  Me. 

112.  74  Am.  Dec.  478. 

And  the  situation  of  the  parties.  Jones  v. 
Robinson.  11  Ark.  504,  64  Am.  Dec  212. 

And  the  question  is  one  of  law  where  Uie 
facts  are  ascertained,  depending  upon  the  facts 
of  each  particular  case.  Guild  v.  Goldsmith,  0 
Fla.  212;  Bassenhorst  v.  Wilby,  45  Ohio  St. 
333,  13  N.  E.  75. 

But  what  constitutes  a  reasonable  time  to 
demand  payment  of  such  a  note  is  generally  a 
mixed  question  of  law  and  fact  and  where  the 
facts  are  in  dispute  It  will  be  submitted  to  the 
Jury  under  proper  instructions.  Bassenhorst  v. 
Wilby,  45  Ohio  St.  333,  18  N.  E.  75 ;  Barbour  v. 
Fullerton,  36  Pa.  105. 

And  the  rule  has  been  laid  down  generally 
that  what  is  a  reasonable  time  within  which  to 
present  a  note  which  was  indorsed  after  ma- 
turity for  payment,  is  a  question  of  fact  to  be 
determined  on  the  circumstances  of  each  par- 
ticular case  by  the  Jury.  Union  Bank  v.  Es- 
ell,  10  Humph.  386;  Gray  v.  Bell,  3  Rich.  L 
71 ;  Pryor  v.  Bowman,  38  Iowa,  02. 

The  reasonable  time  for  the  presentment  of  s 
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note  Indorsed  and  transferred  after  maturity  to 
tbe  maker  for  payment  and  for  ootice  of  non- 
payment is  snch  a  period  after  the  Indorsement 
mm  under  all  the  circumiitanceB  will  enable  the 
liolder  in  the  exercise  o?  reasonable  diligence  to 
present  the  note  and  make  the  demand  and  give 
the  notice.  Bassenhorsc  ▼.  Wilby,  45  Ohio  St. 
333,  18  N.  B.  75. 

And  it  has  been  held  that  the  same  diligence 
must  be  used  in  giving  notice  of  the  dishonor  of 
a  note  Indorsed  when  over  due  as  is  required  in 
case  of  one  indorsed  before  maturity.  Roeson 
y.  Carroll,  90  Tenn.  90,  12  L.  B.  A.  727,  IG  S. 
W.  «6:  Hill  V.  Martin,  12  Mart.  (La.)  177.  18 
Am.  Dec.  372 ;  Bequest  v.  Pickett,  20  La.  Ann. 
546 :  McKewer  v.  Kirtland,  83  Ii>wa,  34S ;  Nash 
▼.  Harrington,  2  Aik.  (Vt.)  9,  16  Am.  Dec.  G72. 

And  that  one  and  the  same  rule  of  notice  Is 
to  be  applied  to  the  three  classes  of  notes, — 
time  notes  Indorsed  before  due,  notes  payable  on 
demand,  and  time  notes  indorsed  after  matur- 
ity. Bosson  T.  Carroll,  90  Tenn.  *jO,  12  L.  R. 
A.  727,  16  S.  W.  66. 

And  that  demand  must  be  made  and  notice 
Slven  as  if  the  note  l)ecame  due  on  the  day  of 
the  indorsement.  Landon  ▼.  Bryant,  69  Vt. 
208,  37  Atl.  207. 

And  that  notice  of  nonpayment  must  be  given 
to  the  Indorser  immediately,  which  means  at 
the  farthest  the  next  day  after  default,  where 
the  parties  reside  in  the  same  town.  Graui  v. 
Strutzel,  53  Iowa,  712,  36  Am.  Bep.  250,  6  N. 
W.  119. 

And  that  where  a  note  was  indorsed  after 
maturity  on  the  Ist  day  of  Decembor,  and  on 
the  8th  day  of  that  month  payment  was  de- 
manded of  the  maker  and  refused,  and  on  the 
first  ot  second  evening  after  the  demand  and 
refusal  notice  was  given  to  the  indorser,  the  par- 
ties residing  during  all  this  period  near  each 
other  In  the  same  village,  it  Is  not  reasonable 
notice  which  will  discharge  the  indorser  from 
all  liability  thereon.  Nasrh  v.  Harrington,  2 
Aik.  (Vt.)  9,  16  Am.  Dec.  672. 

The  more  general  rule,  however,  would  seem 
to  be  that  demand  for  payment  of  commercial 
paper  Indorsed  and  transferred  after  maturity 
and  notice  of  its  dishonor  to  the  Indorser  need 
not.  as  a  legal  conclusion,  be  made  at  any  pre- 
cise time ;  it  Is  sufficient  If  It  Is  made  within  a 
reasonable  time  with  reference  to  the  facts  of 
the  particular  case.  Branch  of  the  Bank  of  the 
State  V.  Gaffney,  9  Ala.  153 ;  Jones  v.  Robinson, 
11  Ark.  504,  54  Am.  Dec.  212. 

Within  this  rule  a  demand  for  payment  of  a 
note  before  the  time  at  which  the  parties  and 
the  Indorser  had  agreed  upon  between  them- 
selves Is  within  a  reasonable  time.  Lockwood 
V.  Crawford,  18  Conn.  361. 

And  a  notice  of  demand  and  nonpayment  of 
a  negotiable  note  transferred  after  maturity, 
given  three  days  after  the  transfer,  is  not  sub- 
ject to  objection  that  it  did  not  state  the  time 
of  the  demand.  Thompson  y.  Williams,  14  Cai. 
1G2. 

And  a  demand  for  payment  of  a  note  trans- 
ferred after  maturity,  made  within  a  few  weeks 
and  notice  oif  nonpayment  given  within  two  or 
three  months,  are  sufficient,  and  the  note  will 
not  be  regarded  as  over  due  and  dishonored  by 
failure  to  make  an  earlier  demand,  where  at 
tbe  time  of  the  transfer  the  indorser  remarked 
that  the  maker  would  go  Into  business  again 
and  pay,  as  such  remark  shows  that  an  Immedi- 
ate demand  and  notice  were  not  'Contemplated. 
Van  Hoesen  v.  Van  Alstyne,  8  Wend.  75. 

So,  demand  for  payment  of  an  overdue  note 
transferred  on  the  20th  day  of  September, 
made  on  the  30th  day  of  the  following  October, 
Is  within  a  reasonable  time,  and  will  shut  out 
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equities  as  between  the  original  parties.     Good- 
win V.  Davenport,  47  Me.  112,  74  Am.  Dec.  478. 

And  demand  for  payment  of  a  note  indorsed 
when  over  due  on  the  lOtb  of  October,  made  of 
the  maker  in  the  month  of  Novembei,  and  a 
second  demand  In  the  course  of  the  winter,  and 
a  third  on  the  first  of  the  following  March,  and 
notice  of  nonpayment  given  to  the  indorser  on 
the  17th  of  the  month,  where  the  maker,  in- 
dorser, and  holder  all  resided  In  diiferent  places, 
show  sufficient  diligence  to  prevent  the  note  from 
being  regarded  as  dishonored,  where  at  the  time 
of  the  transfer  It  was  agreed  between  the  In- 
dorser and  Indorsee  that  the  maker  should  be  In- 
dulged for  one  half  of  the  amount  until  the 
winter  of  that  year,  and  for  the  other  one-half 
until  the  spring  or  winter  following.  Brock  v. 
Thompson,  1  Ball.  L.  322. 

And  it  has  been  held  that  the  rule  of  diligence 
applicable  to  demand  and  notice  of  nonpayment 
In  case  of  a  transfer  of  a  bill  or  note  before  due 
does  not  apply  to  transfers  after  due,  and  In  the 
latter  case  the  holder  has  only  to  show  to  tbe 
satisfaction  of  the  jury  that  the  Indorser  haa 
suffered  no  Injury  through  his  remissness  or  ne- 
glect. Chadwlck  v.  Jeffers,  1  Bich.  L.  397,  44 
Am.  Dec.  260. 

And  that  an  Indorser  of  an  overdue  note  Is 
not  discharged  by  want*  of  notice  for  three 
months  of  the  subsequent  demand  for  payment 
and  refusal  in  the  absence  of  evidence  that  he 
was  injured  by  such  want  of  notice.  Jordan  v. 
Hurst,  12  Pa.  269. 

Though  it  is  held,  upon  the  other  hand,  that 
the  question  of  Injury  or  prejudice  to  the  in- 
dorser Is  of  no  effect  with  reference  to  the  time 
of  demand  and  notice  of  nonpayment  of  a  note 
transferred  after  maturity.  Pryor  v.  Bowman, 
38  Iowa,  92. 

So,  as  opposed  to  the  above  cases,  it  has  been 
held  that  the  delay  of  the  assignee  of  a  past- 
due  note  for  twenty  days  after  the  assignment 
to  demand  payment  of  the  maker  and  give  no- 
tice of  nonpayment  to  his  assignor  is  such  negli- 
gence on  his  part  as  will  discharge  his  assignor 
from  liability  thereon.  Levy  v.  Drew,  14  Ark. 
334. 

And  that  the  presentment  of  a  note  trans- 
ferred after  maturity  on  the  30th  of  July  for 
payment  to  the  maker  on  the  following  21st  of 
November,  Is  not  rendered  reasonable  so  as  to 
hold  the  Indorser  thereon  by  the^  fact  that  the 
makers  were,  to  the  knowledge  of  the  parties. 
Insolvent  at  the  time  of  the  transfer,  and  had 
made  an  assignment  for  the  benefit  of  creditors, 
and  that  it  was  known  that  by  reason  of  certain 
litigation  between  the  general  and  certain  se- 
cured creditors  the  note  would  not  be  paid  Im- 
mediately from  the  funds  In  the  hands  of  the 
assignee,  where  all  the  parties  resided  In  the 
same  city  and  nothing  was  said  at  the  time  of 
the  indorsement  as  to  whether  the  note  should 
be  presented  to  the  makers  for  payment  or 
not,  the  demand  h/ivlng  been  delayed  until  the 
determination  of  tbe  litigation  In  favor  of  the 
secured  creditors,  and  there  is  nothing  in  the 
transaction  from  which  a  waiver  of  presentment 
can  be  Inferred.  Bassenhorst  v.  Wilby,  45  Ohio 
St.  833,  13  N.  E.  75. 

Demand  of  payment  of  a  note  indorsed  when 
over  due,  which  is  Ineffectual  because  not  fol- 
lowed by  protest  or  notice,  prevents  any  effect- 
ual demand  and  protest  on  a  subsequent  date. 
Bosson  V.  Carroll,  90  Tenn.  90,  12  L.  B.  A.  727, 
16  S.  W.  60. 
•  The  rule  adopted  under  the  Texas  statute, 
Pasc.  Digest,  art.  229,  that  to  hold  an  Indorser 
liable  the  suit  must  be  brought  to  tbe  first  or  at 
most  to  the  second  term  of  the  district  court, 
and  cause  shown  for  not  bringing  it  to  the  first 
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term,  ap[>iles  tbough  the  note  wza  Indorsed  long 
after  maturity,  and  demand  must  be  made  In  a 
reasonable  time  tho>ugb  It  may  be  made  by  bring- 
ing suit.     Chandler  v.  Westfall,  80  Tex.  475. 

The  Insolvency  of  the  maker  of  a  promissory 
note  at  the  time  of  a  transfer  thereof  after  Its 
maturity  will  not  excuse  the  indorsee's  neglect 
to  present  the  same  for  payment,  and  give  notice 
to  the  Indorser  of  nonpayment.  Adams  t.  Tor- 
bert,  6  Ala.  865 ;  Hunt  t.  Wadlelgh,  26  Me.  277, 

45  Am.  Dec.  108 ;  Greely  ▼.  Hunt,  21  Me.  455 ; 
Course  t.  Shackleford,  2  Nott  &  M'C.  283 ;  All- 
wood  T.  Haseldon,  2  Ball.  L.  457. 

Nor  will  the  absence  of  the  maker  of  a  note 
transferred  when  over  due,  at  the  time  of  the 
assignment,  excuse  the  assignee  for  failure  to 
demand  payment,  the  demand  in  such  case  be- 
ing required  to  be  made  at  the  usual  place  of 
business  or  at  the  abode  of  the  maker.  Levy  v. 
Drew,  14  Ark,  334. 

But  a  demand  for  payment  and  notice  of  non- 
payment of  a  note,  made  at  the  prof>er  time. 
Inures  to  the  benefit  of  all  subsequent  holders ; 
and  when  it  wbb  negotiated  before  due,  and 
again  negotiated  after  it  had  been  dishonored, 
the  subsequent  holder  need  not  make  a  new  de- 
mand upon  the  maker  for  payment,  or  give  fur- 
ther notice  of  nonpayment  to  the  indorser. 
French  v.  Janris,  29  Conn.  347. 

And  indorsers  of  a  negotiable  note  which  had 
been  protested  and  their  liability  as  such  fixed 
by  notice,  who  leave  the  same  in  the  hands  of 
an  auctioneer  for  sale  without  erasing  their  in- 
dorsement therefrom,  and  the  same  Is  sold,  be- 
come liable  thereon  to  the  purchaser,  where  he 
takes  It  with  no  notice  and  without  anything 
to  put  him  upon  Inquiry  as  to  who  was  the  hold- 
er or  seller  of  the  note,  as  he  would  have  the 
right  to  assume  that  all  the  parties  to  the  note 
were  bound  for  Its  payment,  though  no  notice  Is 
given  them  of  nonpayment  to  the  maker.  St. 
John  V.  Roberts.  31  N.  Y.  441,  88  Am.  Dec.  287. 

Though  Indorsers  of  an  overdue  note  are  not 
liable  without  a  subsequentt  demand  and  notice 
to  a  holder  thereof  who  takes  it  during  the 
pendency  of  an  action  by  such  indorsers  on  the 
note  against  the  maker,  which  action  is  con- 
tinued, aud  thereafter  terminated  advene  to 
them  on  the  ground  that  their  Interest  In  the 
note  had  ceased  without  a  subsequent  demand 
and  notice.     Swartz  v.  Redfleld,  13  Kan.  550. 

And  the  payee  of  a  note  made  to  be  negotiated 
at  a  charter  bank,  but  which  was  held  by  him 
until  after  maturity  and  then  indorsed  with  a 
waiver  of  demand  and  nc^lce  by  the  sureties 
thereon,  is  not  discharged  from  liability  thereon 
to  the  indorsee  in  an  action  thereon  by  failure 
of  proof  of  demand  and  notice.  Frank  v.  Long- 
street,  44  Ga.  178. 

And  the  calling  of  the  payee  and  holder  of  a 
note  which  had  been  partially  paid  upon  the 
maker  for  the  balance,  upon  which  the  maker, 
without  inquiring  fox  the  note  or  refusing  pay- 
ment because  It  was  not  shown  to  him,  said  he 
could  not  conveniently  pay  the  balance  then,  and 
requested  the  holder  to  draw  on  him  for  it  at  a 
future  time,  is  a  sufficient  presentment  and  de- 
mand to  dishonor  the  note.  Lockwood  v.  Craw- 
ford, 18  Conn.  361. 

So,  a  statement  by  an  indorser  of  a  note  after 
Us  maturity  and  protest  that  he  had  received 
or  seen  the  protest  thereof,  and  would  have  It  to 
pay,  but  would  try  to  secure  himself  out  of  the 
maker's  property  of  which  he  had  taken  a  bill 
of  sale,  is  sufficient  evidence  to  go  to  the  Jury 
in  an  action  upon  the  note  upon  the  question 
whether  notice  of  protest  was  given  to  him  or 
whether  he  had  waived  mich  notice.  Long  t. 
Crawford,  18  Md.  220. 

Though  a  wulver  of  demand  and  notice  of 
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nonpayment  by  one  who  indorses  an  overdue 
note  cannot  be  inferred  from  the  fact  that  he 
knew  and  understxx>d  that  the  note  was  beins 
purchased  to  give  the  maker  more  time.  Lan- 
don  V.  Bryant,  60  Vt.  208,  37  Atl.  207. 

So,  where  the  payee  In  a  bill  of  exchange,  aft- 
er having  presented  it  for  acceptance,  which  was 
refused,  indorsed  it  to  another  for  value  with- 
out giving  notice  of  the  dishonor  either  to  the 
drawer  or  to  the  indorser,  and  the  Indorsee 
presents  it  and  acceptance  Is  again  refused, 
of  which  refusal  he  gives  the  drawer  notice, 
the  drawer  is  not  discharged  from  his  liability 
to  the  indorsee  by  the  payee's  neglect  to  give 
notice  of  the  previous  dishonor.  O'Keefe  v. 
Dunn,  Marsh.  013,  6  Taunt.  805. 

And  one  who  takes  a  note  formerly  negotiable 
but  rendered  non-negotiable  under  the  Virginia 
statute  by  the  fact  that  the  bank  at  which  it 
was  made  payable  had  ceased  to  exist  after  ma- 
turity becomes  an  assignee  thereof,  and  aa  such 
is  under  no  obligation  to  make  demand  of  the 
maker  and  give  notice  of  nonpayment  to  the 
indorser,  but  is  l>ound  to  exercise  due  diligence 
In  suing  the  maker  and  obtaining  Judgment  and 
execution  against  him  aa  a  condition  precedent 
to  his  recourse  against  the  indorser,  unless  the 
maker  was  notoriously  insolvent,  and  the  In- 
dorser has  the  right  to  show  that  he  had  not 
used  due  diligence  as  a  defense.  Broun  v.  Hull, 
83  Gratt.  23. 

Service  of  process  on  the  maJker  of  a  note, 
and  notice  thereof  to  the  indorser,  are  a  suffi- 
cient demand  and  notice  to  hold  the  Indorser  if 
made  within  a  reasonable  time,  where  the  note 
was  over  due  when  it  was  Indorsed.  Chadwick 
V.  JeflTers,  1  Rich.  L.  307,  44  Am.  Dec.  260. 

And  an  action  against  him  at  the  first  term 
after  its  indorsement  is  a  sufficient  demand, 
and  if  the  indorser  knows  of  the  action  within 
a  reasonable  time  it  Is  a  sufficient  notice  to 
charge  him.  Gray  v.  Bell,  8  Rich.  L.  71 ;  Ben- 
ton V.  Gibson,  1  Hill.  L.  56 ;  Shelby  v.  Judd.  24 
Kan.  161. 

But  the  commencement  of  a  suit  against  the 
maker  of  a  negotiable  note  transferred  after 
maturity  within  a  few  days  after  indorsement, 
and  of  another  against  the  indorser  more  than 
twelve  months  afterwards  and  after  the  maker 
had  been  discharged  In  insolvency,  are  not  suffi- 
cient to  charge  the  Indorser.  AUwood  v.  Hasel- 
don. 2  Ball.  L.  457. 

So,  that  the  holder  of  a  note  who  was  Inti- 
mate with  the  Indorser's  family  Informed  him 
after  It  was  dishonored  of  Its  nonpayment  Is 
not  a  sufficient  notice  to  fix  the  Indorser's  lia- 
bility.    Lockwood  V.  Crawford.  18  Conn.  361. 

The  burden  of  proving  due  notice  to  one  who 
indorses  a  note  after  maturity,  of  Its  nonpay- 
ment, rests  with  the  holder  thereof,  seeking  to 
enforce  payment.  McEewer  v.  Eirtiand,  33 
Iowa,  348. 

And  evidence  in  an  action  on  a  note  Indorsed 
when  over  due,  brought  by  the  indorsee  against 
the  indorser  and  maker  on  separate  writs,  that 
the  indorser  and  drawer  lived  within  a  few 
miles  of  the  place  where  the  note  was  nego- 
tiated, is  sufficient  to  go  to  the  Jury  on  the  ques- 
tion of  demand  and  notice  at  nonpayment.  Gray 
V.  Bell,  3  Rich.  L.  71. 

Colorado  Gen.  Laws,  chap.  0,  i  8,  providing 
that  where  the  instrument  is  assigned  after  ma- 
turity the  maker  in  a  suit  againat  him  by  an 
indorsee  may  set  up  the  same  defenses  that 
would  have  been  good  in  a  suit  against  him  by 
the  payee,  changes  the  lawmerchant  so  as  to 
dispense  with  demand  and  notice,  and  renders 
the  assignor  liable  only  in  case  diligence  when 
available  is  had  against  the  maker,  but  upon 
this  contingency  arising  such  liability  attaches 
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irrespective  of  whether  the  Inatrament  waB  as- 
^Upied  before  or  after  maturity.  Donn  t. 
-Ohost.  6  Colo.  134. 

.XY.  Speoial  rulet  haaed  on  oharaoter  of  the  i»- 

ttrument,   . 

a.  Demand  notes. 

The  qaeatlon  here  dlacumed  la  not  that  of  the 
demand  and  notice  necessary  to  charge  an  In- 
dorser,  and  cases  upon  that  subject  have  been 
omitted  generally.  The  question  dealt  with  Is 
the  necessity  and  nature  of  demand  and  notice 
to  render  the  paper  oyer  due,  and  to  let  In 
•equities  between  the  prior  parties,  and  the  ques- 
tion as  to  when  a  demand  note  Is  over  due  Is 
-only  touched  upon  so  far  as  the  two  questions 
«re  Inseparable. 

The  rule  has  been  laid  down  that  notice  of 
the  dishonor  of  an  Indorsed  bill  payable  on  de- 
mand must  be  given  In  the  same  manner  as  In 
4»lUs  and  notes  payable  on  a  fixed  day.  Lock- 
wood  V.  Crawford,  18  Conn.  861. 

And  that  to  hold  the  Indorser  of  a  promissory 
oote  payable  on  demand  llabl«,  when  the  In- 
dorsement was  made  after  maturity,  the  Indorsee 
must  prove  demand  on  the  maker,  and  notice 
•of  nonpayment  to  the  indorser.  M'Klnney  v. 
-Crawford,  8  Serg.  ft  R.  351. 

Upon  the  other  hand,  however.  It  has  been 
held  that  in  determining  whether  an  Indorsee 
took  a  demand  note  or  bill  as  dishonored  and 
overdue  paper  subject  to  all  equities  or  defenses, 
the  test  Is  the  length  of  time  it  had  been  out- 
standing, and  not  whether  it  had  In  fact  been 
presented  for  payment.  LaDue  v.  First  Nat. 
Bank,  31  lilniL  88. 

And  that  if  a  bill  of  exchange  payable  on  de- 
mand has  been  outstanding  an  unusual  and  un- 
reasonable length  o£  time,  It  may  be  deemed 
over  doe  and  dishonored  so  as  to  subject  It  in 
the  hands  of  a  subsequent  assignee  to  any  equi- 
ties or  defenses  which  the  drawer  had  against 
It  In  the  hands  of  the  assignor,  although  it  may 
never  have  been  in  fact  presented  to  the  drawee 
for  payment,  and  hence  was  not  due  as  to  the 
drawer.     IWd. 

And  the  general  rule  Is  that  there  la  no  pre- 
cise time  established  by  law  within  which  a  note 
payable  on  demand  must  be  presented  for  pay- 
ment so  as  to  protect  an  indorsee  against  the 
•equities  which  the  maker  may  have  against  the 
payee  or  indorser.  Little  v.  Dunlap,  44  N.  C. 
(Busbee,  L.)  40. 

But  that  It  must  be  presented  within  a  rea- 
sonable time  or  It  will  be  deemed  due  and  dis- 
honored, so  that  a  negligent  transferee  would 
take  It  subject  to  all  equities  existing  between 
the  original  parties.  Herrlck  v.  Woolverton,  41 
N.  Y.  581.  1  Am.  Rep.  461. 

And  ordinary  negotiable  paper  payable  on  de- 
mand Is  not  due  without  demand  until  after 
the  lapse  of  a  reasonable  time  within  which  to 
make  demand,  and  the  question  as  to  what  is 
reasonable  time  varies  according  to  the  circum- 
stances of  the  case.  Morgan  v.  United  States, 
118  U.  S.  476,  28  L.  ed.  1044,  5  Sup.  Ct.  Rep. 
4^88;  Little  v.  Dunlap,  44  N.  C.  (Busbee,  L.) 
40 ;  Lockwood  v.  Crawford,  18  Conn.  861 ;  Bull 
V.  First  Nat  Bank,  14  Fed.  Rep.  612. 

Anr  such  circumatances  of  the  case  may  be 
proved  by  extrinsic  evidence.  Lockwood  ▼. 
-Crawford,  18  Conn.  361. 

Thus,  a  delay  of  over  five  months  will  be 
deemed  unreasonable.  Bull  v.  First  NaL  Bank, 
14  Fed.  Rep.  612. 

And  a  note  payable  on  demand,  payment  of 
which  waa  demanded  several  times  and  refused, 
4s  over  due  so  that  a  subsequent  transfer  there- 
of would  not  free  It  from  tiie  lien  of  an  attach- 
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ment  note,  the  Connecticut  foreign  attachment 
laws  providing  that  such  an  attachment  could 
only  be  defeated  by  a  transfer  of.  the  note  be- 
fore It  became  due.  Culver  v.  Parish,  21  Conn. 
408. 

But  the  holder  of  a  draft  payable  on  demand 
Is  not  obliged  to  send  the  same  for  collection 
by  the  first  conveyance  to  the  place  of  payment 
or  by  the  first  mall,  but  he  Is  bound  to  use  rea- 
sonable diligence  In  forwarding  It  according  to 
the  ordinary  course  of  business.  Bull  v.  First 
Nat.  Bank,  14  Fed.  Rep.  612. 

And  a  negotiable  note  dated  May  25,  which 
was  sued  on  by  the  bearer  on  the  19th  of  June 
following,  cannot  be  considered  over  due,  no 
prior  demand  being  shown,  before  it  came  to  the 
hands  of  the  bearer  so  as  to  let  in  equities  be- 
tween the  original  parties.  Carll  v.  Brown,  2 
Mich.  401. 

And  a  demand  due  the  maker  against  the 
payee  of  a  note  payable  on  demand  which  was 
transferred  and  delivered  by  the  payee  to  a 
third  person  within  a  month  after  Its  date  for 
a  valuable  consideration,  but  which  was  not  In- 
dorsed to  him  until  two  years  afterwards,  can- 
not be  set  off  against  the  note  In  an  action 
thereon  by  the  Indorsee,  though  It  was  due  from 
the  payee  at  the  time  of  the  making  of  the  note, 
and  the  transfer  and  delivery  thereof.  Ranger 
V.  Cary,  1  Met.  369. 

In  England  a  note  payable  on  demand  with 
interest  Is  deemed  to  indicate  a  permanent  loan 
or  credit,  and  is  not  deemed  to  be  over  due 
so  as  to  let  In  equities  between  the  original  par- 
ties during  the  period  of  limitation  without 
some  evidence  that  payment  had  been  demanded 
and  refused.  Atlantic  DeLalne  Co.  v.  Tredlck, 
6  R.  I.  179. 

Or  so  as  to  admit  declarations  by  the  payee 
when  the  note  was  In  his  possession,  that  he 
gave  no  consideration  for  It  to  the  maker  in  evi- 
dence in  an  action  thereon,  where  no  demand 
for  payment  was  proved,  as  the  fact  that  it  was 
payable  with  Interest  makes  it  probable  that 
the  parties  contemplated  that  the  note  would 
be  negotiated  for  some  time.  Barough  v.  White, 
4  Barn.  &  C.  325.  6  Dowi.  &  R.  879,  2  Car.  &  P. 
8,  3  L.  J.  K.  B.  227. 

And  such  a  note  cannot  be  deemed  over  due 
so  as  to  let  in  equities  against  the  Indorser, 
though  Indorsed  a  number  of  years  after,  and 
though  no  Interest  had  been  paid  for  a  num- 
ber of  years.  Brooks  v.  Mitchell,  9  Mees.  ft  W. 
15. 

And  the  same  rule  has  been  adopted  on  a 
few  occasions  by  the  courts  in  this  country. 
Thus,  a  promissory  note  payable  on  demand  is 
Intended  to  be  a  continuing  security,  and  does 
not  become  overdue  until  an  actual  demand  for 
payment  Is  made,  and  the  holder  Is  not  charge- 
able with  neglect  for  omitting  to  make  the  de- 
mand within  any  particular  time.  Merritt  v. 
Todd,  23  N.  Y.  28,  80  Am.  Dec.  243 ;  Wright  v. 
Leibert,  4  Phlia.  54. 

And  it  will  not  be  deemed  to  have  been  In- 
tended by  the  parties  for  Immediate  demand  and 
payment,  but  the  time  of  payment  will  be  re- 
garded as  future  and  the  Indorsement  as  a  con- 
tinuing guaranty.  Lockwood  v.  Crawford,  18 
Conn.  361. 

And  a  defense  against  it  In  the  hands  of  a 
transferee,  that  the  payee  had  authorized  the 
maker  to  pay  sundry  bills  for  him,  and  agreed 
that  they  should  be  regarded  as  payment  of  the 
note,  will  not  be  permitted  without  some  evi- 
dence that  payment  had  been  demanded  and  re> 
fused.     Wright  v.  Leibert,  4  Phlla.  54. 

In  the  aliove  case  Lockwood  v.  Crawford,  18 
Conn.  861,  eupra,  was  dlstlngolshed  upon  the 
ground  that  thst  was  an  action  against  the  In* 
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doner,  who  Btands  on  a  very  different  footing 
from  the  maker.  And  Lancaster  Bank  t.  Wood- 
ward, 18  Pa.  357,  57  Am.  Dec.  618,  tupra,  XIV. 
a,  was  dlstJngafshed'upoo  the  ground  that  that 
was  a  case  of  a  check  upon  a  bank  payable  on 
Its  face  at  a^xed  day. 

But  even  where  the  note  Is  made  payable  with 
Interest  It  has  been  held  that  demand  for  pay- 
ment when  the  note  was  Indorsed  at  the  time 
it  was  made  must  be  made  within  a  reasonable 
time  in  order  to  hold  the  Indoraer.  Lockwood 
▼.  Crawford,  18  Conn.  361. 

And  that  such  a  note  is  over  due  when  it  has 
run  a  reasonable  time  from  its  Issue  or  date, 
so  that  if  it  be  negotiated  after  that  lime  the 
maker  is  let  In  to  prove  any  defense  In  an  action 
by  the  Indorsee  upon  It,  which  he  might  have 
availed  himself  of  against  the  original  payee. 
Atlantic  DeLaine  Co.  v.  Tredlck,  5  R.  I.  170. 

The  character  of  a  note  Is  fixed  by  Vt.  Rev. 
Laws,  213,  which  changes  the  rule  of  the  law- 
merchant  and  makes  a  promissory  note  payable 
on  demand  over  doe  in  sixty  days  from  Its  date, 
and  a  demand  within  or  at  the  end  of  such  sixty 
days  is  made  within  a  reasonable  time,  and  is 
not  changed  or  affected  by  the  fact  that  the 
note  is  made  payable  with  interest  annually. 
Verder  v.  Verder,  63  Vt.  38,  21  Atl.  611. 

But  Mass.  ^tat.  1839.  chap.  121,  |  2,  con- 
taining a  similar  provision,  does  not  apply  to 
such  note  when  It  Is  Indorsed  after  sixty  days 
from  its  date,  and  in  such  a  esse  a  demand  on 
the  maker  is  within  a  reasonable  time  if  made 
not  later  than  at  the  expiration  of  sixty  days 
from  the  time  of  the  Indorsement  of  the  note. 
Rice  V.  Wesson,  11  Met.  400. 

So,  in  Bartrum  v.  Caddy,  0  Ad.  ft  BI.  270, 
1  I*erry  &  D.  207,  1  W.,  W.  ft  H.  724,  the  ques- 
tion whether  the  Indorsee  of  an  overdue  note 
payable  on  demand  is  affected  by  equities  be- 
tween the  parties  unless  he  had  notice  that  it 
was  over  due  was  raised  but  not  decided. 

b.  Oheck9. 

The  rule  that  a  bill  of  exchange  or  promissory 
note  taken  when  it  Is  over  due  is  subject  In  the 
hands  of  the  holder  to  all  the  equities  attaching 
to  It  as  between  the  original  parties,  or  as 
against  the  person  from  whom  the  holder  re- 
ceives It,  does  not  apply  to  checks  on  banks 
where  they  are  taken  within  a  brief  period  of 
time  after  their  date.  Ames  v.  Merlam,  98 
Mass.  294 ;  London  ft  County  Bkg.  Co.  v. 
Groome,  L.  R.  8  Q.  B.  Dlv.  288,  51  L.  J.  Q.  B. 
N.  S.  224.  46  L.  T.  N.  S.  60,  80  Week.  Rep.  882, 
46  J.  P.  614. 

In  London  ft  County  Bkg.  Co.  v.  Groome,  L. 
R.  8  Q.  B.  Dlv.  288.  51  L.  J.  Q.  B.  N.  S.  224,  46 
L.  T.  N.  S.  60,  30  Week.  Rep.  382,  46  J.  P.  614, 
8upra,  Down  v.  II ailing,  4  Bam.  ft  C.  330,  6 
Dowl.  ft  R.  455,  2  Car.  ft  P.  11,  infra,  was  lim- 
ited and  explained,  the  court  saying  that  that 
case  was  decided  rather  upon  the  peculiar  facts 
of  It  than  as  Intending  to  lay  down  any  strict 
rule  of  law. 

And  one  who  takes  a  check  from  the  payee 
within  a  reasonable  time  after  it  is  given  does 
not  take  it  subject  to  antecedent  equities  in 
favor  of  the  drawer,  unless  he  had  notice  there- 
of at  the  time  of  the  transfer.  Matthews  v. 
Foederer,  19  Phlla.  295. 

Thus,  a  holder  who  In  good  faith  and  for  value 
takes  a  check  six  days  after  It  is  drawn,  takes 
it  free  from  any  defense  of  which  he  had  no  no- 
tice before  or  at  the  time  his  title  accrued, 
where  no  question  arose  as  to  the  discharge  of 
an  Indorser  or  of  the  failure  of  the  bank  in  the 
meantime.  Estes  v.  Lovering  Shoe  Co.  50  Minn. 
604,  61  N.  W.  674. 
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And  checks  obtained  from  the  drawer  by 
fraud,  which  six  days  after  their  date  passed 
Into  the  hands  of  a  bona  fide  holder,  who  gave 
cash  for  them  to  a  third  person,  who  had  given 
no  value  for  them  and  who  presented  them  and 
obtained  payment  thereof,  cannot  be  treated  as- 
bllls  over  due.  and  as  having  been  taken  by  him 
at  his  peril,  so  as  to  entitle  the  maker  to  a  re- 
covery In  an  action  against  him  for  their 
amount,  the  real  question  In  the  case  being 
whether  he  had  acted  bona  fide  and  with  due 
caution  In  taking  them.  Rothschild  t.  Comey, 
0  Bam.  ft  C.  801. 

So,  that  a  check  was  taken  ten  days  after  it 
was  drawn  and  dated  does  not  subject  the  taker 
to  defenses  against  it  of  which  he  had  no  no- 
tice before  or  at  the  time  he  took  It,  where  he 
took  It  In  the  regular  course  of  business  In  good 
faith  and  for  value.  Ames  v.  Merlam,  08  Mass. 
294. 

And  a  check  delivered  on  Friday  by  the  mak- 
er to  the  payee,  who  on  that  day  transferred  it 
for  full  value  to  another,  who  immediately  de- 
posited it  in  the  bank  in  which  he  kept  his  ac- 
count, and  on  the  following  Monday  It  was  pre- 
sented to  the  bank  upon  which  It  was  drawn, 
which  refused  to  pay  it,  will  not  be  treated  as- 
over  due  so  as  to  let  in  equities  between  the  orig- 
inal parties,  where  the  Saturday  and  Sunday 
Intervening  were  legal  holidays.  Matthews  v. 
Foederer.  10  Phila.  296. 

And  where  a  check  was  drawn  and  delivered 
on  Tuesday  or  Wednesday,  the  drawer  stating 
that  he  had  no  money  in  the  bank  at  that  time 
and  requesting  the  payee  to  hold  It  until  the 
following  Monday,  and  about  two  or  three  days 
after  its  date  the  payee  passed  it  to  another  for 
a  valuable  consideration,  the  period  of  delay 
is  not  so  long  as  to  put  the  transferee  on  in- 
quiry In  regard  to  the  consideration  on  which  it 
was  drawn,  or  to  lay  it  open  to  attack  by  the 
maker  on  the  ground  of  want  of  consideration. 
Laber  v.  Steppaeher,  103  Pa.  81. 

So,  a  check  on  a  bank  In  Boston  sent  from 
Boston  by  mall  to  Rochester,  New  York,  and 
there  purchased  four  days  after  date  and  pre- 
sented for  payment  two  days  after  the  pur- 
chase, is  not  subject  in  the  hands  of  the  pur- 
chaser to  equities  existing  between  the  origin- 
al parties  of  which  he  had  no  notice,  either  up- 
oh  the  ground  that  he  was  put  upon  Inquiry 
by  the  lapse  of  time  between  the  date  of  the 
check  and  his  purchase,  or  of  unreasonable  de- 
lay In  making  the  presentment  for  payment. 
First  Nat.  Bank  v.  Harris,  108  Mass.  514. 

And  a  bank  coming  Into  possession  of  a  check 
directed  to  another  bank  requiring  It  to  pay  the 
sum  named  to  a  named  person  or  bearer  is  en- 
titled to  c«co^er  thereon  upon  presentment  and 
dishonor  against  the  drawer  of  the  check, 
though  it  came  to  the  hands  of  the  bank  eight 
days  after  its  date,  and  came  to  the  depositor 
from  one  who  could  not  have  maintained  an 
action  thereon,  and  who  transferred  it  in  fraud 
of  the  drawer.  London  ft  County  Bkg.  Co.  v. 
Oroome,  L.  R.  8  Q.  B.  Dlv.  288,  51  L.  J.  Q.  B. 
N.  S.  224,  46  L.  T.  N.  S.  60,  80  Week.  Rep.  382, 
46  J.  P.  614. 

And  while  a  person  reoelvlng  a  negotiable 
Instrument  after  it  is  due  is  deemed  to  have 
taken  it  upon  the  credit  of  the  person  from 
whom  he  received  It  tuid  subject  to  the  same 
equities  as  between  him  and  the  parties' sued  on 
such  Instrument,  where  the  drawers  of  a  bank 
check  Issued  it  nine  months  after  it  bore  date 
upon  a  consideration  which  afterwards  failed 
as  between  them  and  the  person  to  whom  they 
delivered  it,  they  cannot  be  permitted  to  Inter- 
pose such  failure  of  consideration  as  a  defense 
in  an  action  brought  by  a  subsequent  hotdsr  for 
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a  yalnable  consideration  and  without  notice. 
Boehm  y.  Sterling,  7  T.  R.  423,  2  Esp.  575. 

Bat  one  who  takes  a  check  after  Its  presenta- 
tion for  payment  to  the  bankers  upon  whom  It 
was  drawn  and  Its  dishonor  takes  It  subject  to 
all  the  defenses  to  which  It  was  subject  In  the 
hands  of  the  original  holder  or  the  Indorser. 
Fuller  ▼.  Uutchlngs,  10  Cal.  523,  70  Am.  Dec. 
746 ;  Anderson  ▼.  Busteed,  5  Duer,  485 ;  Cowing 
T.  Altman,  79  N.  Y.  107. 

And  a  check  first  Indorsed  by  the  payee  more 
than  five  years  after  its  execution  has  lost  Its 
commercial  character,  and  the  Indorsee,  as  well 
as  all  subsequent  Indorsees,  takes  it  subject  to 
ail  the  defenses  which  the  drawer  could  have 
presented  against  It  In  the  hands  of  the  drawee, 
and  absence  of  consideration  constitutes  a  good 
defense.  WaJden  v.  Webber,  15  Ky.  L.  Rep. 
846. 

And  a  check  drawn  upon  a  bank,  dated  March 
8,  1871,  which  was  received  though  for  value  by 
another  bank  May  2,  1872|  Is  not  taken  In 
the  usual  course  of  business  so  as  to  cut  the 
drawer  off  from  a  defense  to  It  on.  the  ground 
that  It  had  passed  into  the  hands  of  a  bona  fide 
holder  without  notice,  where  the  drawer  and 
payee  Resided,  and  both  banks  were  located,  in 
the  same  place.  Cowing  v.  Altman,  1  Thomp.  & 
C.  494. 

So,  In  Serrell  t.  Derbyshire,  S.  ft  W.  Junc- 
tion R.  Co.  9  C.  B.  811,  It  was  suggested  that 
one  who  takes  an  overdue  check  takes  It  sub- 
ject to  equities,  as  In  the  case  of  an  overdue  bill 
of  exchange ;  but  the  decision  turned  upon  other 
questions. 

And  in  Down  t.  Hailing.  4  Bam.  ft  C.  330,  6 
Dowl.  ft  R.  455,  2  Car.  ft  P.  11,  It  was  held  that 
a  check  is  Intended  for  Immedlaite  payment,  and 
not  for  circulation,  and  It  Is  the  duty  of  a  per- 
son receiving  one  to  present  It  for  payment  on 
the  same  or  the  following  day ;  and  where  a 
check  was  lost  by  the  owner  and  afterwards  pre- 
sented In  payment  for  a  bill  of  goods,  the  ven- 
dor giving  the  purchaser  the  goods  and  the  dif- 
ference between  the  amount  of  the  check  and 
the  value  of  the  goods  five  days  after  the  date 
of  the  check,  and  the  shopkeeper  presented  the 
check  and  received  the  amount  upon  the  follow- 
ing day.  the  rightful  owner  Is  only  required  to 
show,  In  an  action  against  the  shop-keeper  for 
the  amount  thereof,  that  he  once  owned  the 
check,  without  showing  how  he  lost  It,  and  the 
jury  Is  properly  charged  to  find  for  the  plain- 
tiff, if  they  think  the  defendant  had  taken 
the  check  under  circumstances  which  ought  to 
have  excited  the  suBplclon  of  a  prudent  man. 

But  no  presumption  arises  that  overdue  or 
dishonored  paper  is  Invalid,  and  neither  the  fact 
that  a  check  was  dishonored  when  it  was  re- 
ceived, nor  that  presentment  had  been  delayed, 
will  discharge  the  drawer  where  no  defense  to 
the  check  Is  shown.  Cowing  v.  Altman,  79  N. 
Y.  167. 

And  the  drawer  of  a  negotiable  bank  check 
Is  not  discharged  from  liability  by  the  delay  of 
the  holder  to  make  presentment  and  give  notice 
of  dishonor,  unless  he  has  suffered  loss  thereby, 
and  then  only  pro  ttmio  If  the  drawee  remains 
solvent  and  the  fund  upon  which  the  check  is 
drawn  is  unaffected  by  the  delay;  the  liability 
of  the  drawer  conilnues  ordinarily  in  full  force, 
and  the  bona  fide  holder  for  value  is  unaffected 
by  secret  equities  existing  between  antecedent 
parties.     Stewart  ▼.  Smith,  17  Ohio  St.  82. 

And  where  a  check  payable  at  a  future  date 
Is  ttansferred  by  the  payee  before  its  maturity 
for  full  value,  and  the  indorsee  afterwards  and 
after  Its  maturity  transfers  It  to  another,  the 
latter  is  entitled  to  recover  against  the  drawer 
Irrespective  of  any  equities  existing  between  the 
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original  parties.  Jacks  v.  Darrin,  8  B.  D. 
Smith,  557. 

But  evidence  that  a  check  had  been  previously 
adjusted  between  the  drawer  and  payee  is  ad- 
missible in  an  action  by  a  transferee  after  ma- 
turity who  took  It  with  knowledge  of  the  equi- 
ties existing  between  the  original  parties.  And- 
erson V.  Busteed,  5  Duer,  485. 

So,  the  drawer  of  a  check  naming  a  time  of 
payment  on  its  face,  who  pays  the  money  called, 
for  by  it  to  the  payee,  before  it  is  payable,  is 
not  liable  thereon  to  the  bank  on  which  it  was. 
drawn  which  paid  It  out  of  its  own  funds  on  the 
credit  of  the  drawer  more  than  a  year  after  it 
was  due,  the  latter  having  no  funds  in  the  bank. 
Lancaster  Bank  v.  Woodward,  18  Pa.  361,  5T 
Am.  Dec.  618. 

And  proof  of  a  usage  in  banks  to  pay  over 
drafts  will  not  render  the  maker  of  such  check 
so  paid  liable  to  the  bank.    Ibid, 

e.  Oertifloaiea  of  deposit, 

A  certificate  of  deposit  in  a  bank  is  a  nego- 
tiable instrument,  and  carries  with  it  on  its 
transfer  the  rights  carried  by  other  negotiable 
pa{>er,  and  where  a  certificate  of  deposit  is 
transferred  and  over  due  the  purchaser  takes 
it  subject  to  all  defenses  that  could  have  been 
made,  had  it  remained  in  the  hands  of  the 
payee.  First  Nat.  Bank  t.  Security  Nat.  Bank, 
34  Neb.  71,  15  L.  R.  A.  886,  51  N.  W.  806. 

And  one  who  takes  a  certificate  of  deposit  aft- 
er maturity  and  after  it  has  been  protested  for 
nonpayment  takes  It  subject  to  any  defense  as 
against  an  indorser  that  the  indorser  could  have 
availed  himself  of  as  against  his  assignor.  Coye 
V.  Palmer,  16  Cal.  159. 

Such  certificates  not  bearing  interest  payable 
on  their  return  cannot  be  regarded  as  a  con- 
tinuing negotiable  security  so  as  to  prevent 
their  being  treated  as  over  due,  and  the  conse- 
quent letting  in  of  equities  existing  between  the 
original  parties,  unless  they  were  presented 
within  a  reasonable  time.  Gregg  t.  Union 
County  Nat.  Bank,  87  Ind.  238. 

And  they  are  not  Intended  for  long  circula- 
tion, but  for  mere  temporary  convenience,  and 
the  principle  applicable  to  promissory  notes 
payable  on  demand  with  reference  to  the  ques- 
tion as  to  when  they  became  past  due  or  dis- 
honored so  as  to  let  In  equities  against  a  trans- 
feree thereby  should  be  applied  to  them.  Tripp 
V.  Curtenius,  36  Mich.  494,  24  Am.  Rep.  610. 

In  the  above  case  it  was  said  that  the  reason- 
ing In  National  Bank  v.  Washington  County 
Nat.  Bank,  5  Hun,  605,  infra,  was  not  very 
satisfactory. 

Thus,  a  certificate  of  deposit  payable  to  the 
order  of  the  depositor  with  Interest  at  6  per 
cent  if  left  six  months  and  no  interest  after 
six  months,  is  over  due  so  as  to  charge  pur- 
chasers with  notice  of  equities  after  the  expire^ 
tion  of  the  six  months,  but  not  until  then. 
KIrkwood  v.  First  Nat.  Bank,  40  Neb.  484,  24 
L.  R.  A.  444,  58  N.  W.  1016 :  KIrkwood  ▼.  Ex- 
change Nat.  Bank.  40  Neb.  497,  58  N.  W.  1135. 

And  one  across  the  face  of  which  were 
stamped  the  words  **Thls  certificate  payable 
three  months  after  date  with  6  per  cent  Inter- 
est per  annum  for  the  time  specified"  is  a  time 
certificate,  and  where  It  was  transferred  after 
the  expiration  of  three  months  from  Its  date, 
the  transferee  took  it  subject  to  equities,  and 
the  maker  could  set  up  any  cross-demand  which 
existed  in  his  favor  against  the  original  payee 
at  the  time  of  the  transfer.  First  Nat.  Bank  v. 
Security  Nat.  Bank,  34  Neb.  71,  15  L.  R.  A. 
380,  61  N.  W.  305. 

And  one  not  bearing  interest,  payable  upon  Ita 
return,  will  be  treated  as  over  due,  and  conse- 
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iiuently  subject  to  equities  existing  between  the 
original  parties,  where  a  period  of  over  six 
years  elapsed  before  Its  presentation  for  pay- 
ment. Gregg  ▼.  Union  County  Nat.  Bank,  87 
Ind.  238. 

So,  one  who  takes  certificates  of  deposit  with 
notice  of  their  dishonor  in  payment  of  an  ante- 
cedent debt  stands  in  no  better  condition  than 
the  original  Indorsees,  and  where  the  bank  holds 
itself  In  readiness  at  all  times  to  pay  to  whom- 
soever shall  be  found  entitled  to  receive  pay- 
ment, the  holder  is  entitled -to  interest  up  to 
the  time  of  maturity  only.  Kinney  y.  Hynds 
(Wyo.)  40  Pac.  403. 

And  a  certificate  of  deposit  payable  to  the 
order  of  the  depositor,  not  indicating  a  time 
for  payment  other  than  can  be  inferred  from 
the  words  "Interest  at  the  rate  o<  7  per  cent  on 
call  and  10  per  cent  per  annum*'  Is  payable  on 
demand  and  due  immediately,  and  subsequent 
purchasers  are  affected  with  equities  existing 
between  the  original  parties.  Meador  t.  Dol- 
lar Sav.  Bank,  56  Ga.  603. 

And  one  who  purchases  a  certificate  of  de- 
posit of  $1,800  for  1400,  and  at  once  demands 
payment  of  the  maker,  which  is  refused,  and 
gives  notice  of  protest  to  his  vendor,  can  re- 
cover of  his  assignor  only  the  $400  paid  for  the 
certificate,  and  where  he  subsequently  transfers 
ft  to  another,  the  holder  takes  It  subject  to  all 
the  equities  between  the  Indorser  and  Indorsee, 
and  therefore  can  recover  as  against  the  indor- 
ser only  the  $400  paid.  Coye  v.  Palmer,  16  Cal. 
159. 

So,  a  certificate  of  deposit  in  a  bank  held  by 
the  surviving  defendant  in  an  action  on  a  prom- 
issory note  discounted  by  the  bank  may  be  set 
off  against  the  note  when  the  bank  assigned  it 
after  maturity,  and  It  was  transferred  to  the 
plaintiffs,  and  one  of  the  defendants  died  pend- 
ing the  action.  Newberry  v.  Trowbridge,  13 
Mich.  263. 

But  a  certificate  of  deposit  issued  by  a  bank- 
ing company,  which  was  negotiated  two  days 
after  its  date  to  a  party  receiving  it  in  good 
faith  for  a  valuable  consideration,  will  not  be 
regarded  as  over  due  at  the  time  so  as  to  ren- 
der the  maker  liable  to  an  attaching  creditor 
of  the  depositor  under  I  205  of  the  Ohio  Code, 
as  such  maker  would  be  liable  to  account  for  the 
debt  to  the  assignee.  Howe  v.  Hartness,  11 
Ohio  St.  440,  78  Am.  Dec.  312. 

And  the  lapse  of  thirty-one  days  from  the 
date  of  a  certificate  of  deposit  Is  not  suflSclent 
to  raise  a  presumption  that  It  was  dishonored 
paper,  though  it  was  due  at  its  date,  so  as  to 
admit  a  defense  against  a  transferee  thereof 
that  the  owner  had  been  devested  of  his  inter- 
est therein.     Birch  v.  Fisher,  51  Mich.  36. 

And  in  National  Bank  v.  Washington  County 
Nat.  Bank,  5  Hun,  605,  it  was  held  that  a  bank 
Is  liable  on  a  certificate  of  deposit  Issued  by  it 
payable  on  its  return  properly  indorsed,  though 
it  was  transferred  seven  years  after  its  issue, 
and  though  It  had  been  paid  to  tlie  original 
bolder. 

Post  notes  issued  by  a  bank  are  intended  to 
circulate  like  other  bank  notes  after  they  be- 
come due,  and  are  treated  as  such  for  all  con- 
venient purposes,  and  while  they  are  payable  to 
order  and  must  be  Indorsed  to  give  them  nego- 
tiability, they  are  not  subject  when  over  due 
to  all  the  technical  rules  attached  to  ordinary 
bills  of  exchange  and  promissory  notes.  Fulton 
Bank  v.  Phoenix  Bank,  1  Hall,  662. 

d.  Negotiable  bonde. 

Coupons  and  other  negotiable  bonds  stand 
upon  no  higher  plane  of  security  than  notes, 
bills,  or  checks,  and  one  who  takes  such  bonds 
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when  past  due  stands  upon  no  more  favorable 
ground  than  the  taker  of  an  overdue  bill  or 
note.  Greenwell  v.  Haydon,  78  Ky.  333,  39  Am. 
Eep.  234. 

They  are  negotiable  instruments  payable  at 
a  specified  time,  and  If  taken  after  maturity 
they  are  taken  subject  to  all  the  equities  which 
properly  attach  to  them  in  the  hands  of  the  pre- 
vious holder.  Union  Bank  v.  New  Orleans 
(La.)  5  Am.  L.  Reg.  N.  S.  555. 

And  the  rule  that  one  who  takes  negotiable 
paper  after  maturity  takes  it  upon  the  credit 
of  the  person  from  whom  he  receives  It,  and 
gets  his  title  only,  applies  with  equal  force  to 
such  instruments.  Greenwell  v.  Haydon,  78 
Ky.  332,  39  Am.   Rep.  234. 

So,  Interest  coupons  which  are  over  due  and 
detached  from  the  bonds  carry  to  the  purchaser 
notice  of  every  defect  which  in  fact  exists  there- 
in, and  he  takes  them  subject  to  all  the  rights 
which  any  other  than  the  vendor  had  in  them, 
and  to  all  the  defenses  which  the  promisor 
might  make  to  them.  Hinckley  ▼.  Merchants* 
Nat.  Bank,  131  Mass.  147. 

And  coupbns  of  negotiable  municipal  bonds 
stolen  after  the  day  when  they  became  due  and 
payable,  which  afterwards  come  into  the  hands 
of  a  bona  fide  holder  for  value,  cannot  be  held 
by  him  against  the  rightful  owner.  Arents  v. 
Com.  18  Gratt.  750. 

And  the  transfer  of  overdue  interest  coupons 
of  mortgage  bonds  of  a  railroad  c&mpany  passes 
to  the  transferee  no  better  title  than  the  as- 
signor had,  and  if  they  were  obtained  by  him 
by  fraud  or  theft  no  title  passes  against  the 
lawful  owner.  McKIm  v.  King,  58  Md.  502,  42 
Am.  Rep.  340. 

But  the  holder  of  coupon  bonds  of  a  corpora- 
tion may  recover  thereon  though  they  had  been 
stolen,  where  he  himself  came  Into  possession 
In  the  regular  course  of  trade,  and  the  burden 
of  proof  Is  upon  the  defendant  to  disprove  the 
bona  fides  of  his  purchase :  but  coupons  which 
are  past  due  are  not  within  the  rule,  and  as  to 
them  the  holder  takes  only  the  title  of  his  ven- 
dor, which  is  no  title  at  all.  Gilbough  v.  Nor- 
folk &  P.  R.  Co.  1  Hughes,  410.  Fed.  Cas.  No. 
5,419. 

So,  the  honds  and  treasury  notes  of  the  Unit- 
ed States  payable  to  holder  or  to  t>earer  at  a 
definite  future  time  are  negotiable  commercial 
paper,  and  their  transferability  is  subject  to  the 
commercial  law  applicable  to  other  paper  of 
that  character,  and  where  such  paper  is  over- 
due, a  purchaser  takes  It  subject  to  the  rights 
of  antecedent  holders  to  the  same  extent  as 
other  paper  purchased  after  maturlllV,  and  no 
usage  or  custom  among  bankers  and  brokers 
dealing  in  such  paper  in  contravention  of  this 
rule  of  law  can  be  proved.  Vermiiye  v.  Adams 
Exp.  Co.  21  Wall.  138,  22  L.  ed.  609,  Affirming 
10  Blatchf.  280,  Fed.  Cas.  No.  16.618. 

And  treasury  notes  stolen  from  an  express 
company  and  sold  for  value  after  due,  though 
in  the  regular  course  of  business,  may  be  re- 
covered of  the  purchaser  by  the  express  com- 
pany where  it  has  succeeded  to  the  rights  of  the 
original  owner,  and  It  Is  the  duty  of  bankers 
and  brokers  when  served  with  notice  of  the  loss 
of  such  paper  by  the  rightful  owners  after  ma- 
turity to  make  some  memorandum  or  list,  or 
adopt  some  other  reasonable  mode  or  reference 
where  the  notice  Identifies  the  papers,  to  en- 
able tliem  to  recall  the  service  of  notice  and  Its 
contents.  Vermiiye  v.  Adams  Exp.  Co.  21  Wall. 
138,  22  L.  ed.  609. 

So,  United  States  negotiable  bonds  belonging 
to  a  state,  transferred  for  the  parjK>se  of  aid- 
ing rebellion  against  the  national  government, 
pass  to  a  transferee  after  maturity  tobject  to 
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the  objection  that  they  have  not  been  Indorsed 
t>y  the  goTemor  of  the  state  as  required  by  stat- 
ute, thongh  such  statute  was  repealed  by  a  legis- 
lature established  In  hostility  to  the  United 
States  government.  Texas  y.  White,  7  Wall. 
TOO,  10  L.  ed.  227;  Texas  t.  Hardenberg,  10 
-Wall.  68,  19  L.  ed.  830. 

The  decisions  In  Texas  y.  White,  7  Wall.  700, 
19  Lv  ed.  227 ;  and  Texas  t.  Hardenberg,  10 
Wall.  68,  19  L.  ed.  830,  however,  were  limited 
In  Texas  y.  Huntington.  16  Wall.  402,  21  L. 
•ed.  816,  to  bonds  Issued  without  the  required 
Indorsement  for  the  purpose  of  aiding  tbe  re- 
bellion, and  It  was  held  that  no  presumption 
would  arise,  from  th«  absence  of  such  Indorse- 
ment, that  the  bonds  were  issued  for  an  unlaw- 
ful purpose. 

And  goyernment  bonds  known  as  6-20s  re- 
•deemable  at  the  pleasure  of  the  government  aft- 
•er  five  years,  become  after  the  maturity  of  a 
•cail  for  redemption  made  pursuant  to  the  act 
of  Congress  providing  therefor,  payable  at  the 
•option  of  the  holder  on  demand  without  future 
interest  at  any  time  within  twenty  years  from 
•date,  when  they  become  unconditionally  due, 
and  they  are  negotiable  securities  and  pass  by 
delivery  with  an  unimpeachable  title  in  the 
bands  of  bona  fide  purchasers  for  value,  and 
are  not  over  due  in  the  commercial  sense  until 
after  the  day  of  unconditional  payment,  not- 
-wlthstandlng  the  maturity  of  the  call  for  re- 
•demptlon*  the  fact  that  Interest  thereon  was  to 
•cease  three  months  after  the  day  of  a  call  for 
redemption  pursuant  to  such  act  having  no  ten- 
•dency  to  discredit  tbe  bonds  or  affect  the  title 
of  a  bona  fide  purchaser  for  value  In  the  due 
•course  of  trade.  Morgan  v.  United  States,  113 
U.  S.  476.  28  L.  ed.  1044,  5  Sup.  Ct.  Rep.  688. 
And  the  title  of  a  bona  fide  purchaser  for 
-value  of  stolen  United  States  6-20  bonds  which 
bad  been  purchasfbd  by  him,  after  the  call  for 
their  redemption  had  matured.  Is  superior  to 
that  of  the  owner  from  whom  they  were  stolen. 
Jbid. 

The  rule  that  negotiable  government  securi- 
ties redeemable  at  the  pleasure  of  the  govern- 
ment after  a  specified  day,  but  In  which  no  date 
Is  fixed  for  final  payment,  cease  to  be  negotiable 
as  over  due  after  the  day  named  when  they 
first  became  redeemable.  Is  limited  to  cases 
where  the  title  of  tbe  purchaser  Is  acquired 
with  notice  of  defect  of  titl€,  or  under  circum- 
stances which  discredit  the  instrument,  such  as 
would  affect  the  title  to  negotiable  paper  pay- 
able on  demand  when  purchased  after  a  rea- 
sonable length  of  time  from  the  date  of  issue. 
Ibid. 

In  the  above  case  Vermllye  v.  Adams  Exp.  Co. 
21  Wall.  142,  22  L.  ed.  609,  •upra,  was  distin- 
guished upon  the  ground  that  in  that  case  the 
obligations  purchased  after  maturity  had  the 
form  of  negotiable  Instruments  payable  at  a 
definite  time,  and  that  time  had  passed,  and 
they  were  unpaid,  and  Texas  v.  White,  7  Wall. 
700,  19  L.  ed.  227,  supra,  which  was  again  be- 
fore the  court  In  another  aspect  as  Texas  v. 
Hardenberg,  10  Wall.  08,  19  L.  ed.  839,  supra, 
and  again  as  Huntington  ▼.  Texas,  16  Wall.  402, 
21  L.  ed.  816,  supra,  was  distinguished  upon  the 
ground  that  in  that  case  the  court  was  of  the 
opinion  that  the  bonds  wer«  transferable  by  de- 
livery after  due  the  same  as  before,  and  that  no 
-  defect  in  the  title  was  made  out. 

And  it  was  said,  In  discussing  Texas  v.  White, 
7  Wall.  700,  19  L.  ed.  227,  that  *'it  may  admit 
-of  grave  doubt  whether  such  bonds,  redeemable 
but  not  payable  at  a  certain  day,  except  at  the 

•  option  of  the  government,  do  become  overdue 
In  the  sense  of  being  dishonored  if  not  paid  or 
redeemed  on  thftt  day." 
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XTI.  Actions    against    transferees    to.  enforce 

equities. 

It  is  plain  from  the  cases  above  set  forth  that 
the  greatly  prevalent  method  of  asserting  equi- 
ties against  negotiable  paper  let  In  by  a  trans- 
fer after  maturity  Is  to  Interpose  them  as  a  de- 
fense when  action  Is  brought  on  the  paper.  This, 
however,  is  not  the  sole  method.  They  may 
also  in  a  proper  case  be  directly  asserted  by  the 
maker  or  indorser  in  whose  favor  they  exist  In 
an  action  against  the  bolder  or  other  person 
seeking,  or  who  Is  about  to  seek,  to  enforce  pay- 
ment. 

Thus,  courts  of  equity  have  concurrent  juris- 
diction with  courts  of  law  in  relieving  against 
promissory  notes  taken  when  over  due.  Hodg- 
son V.  Murray,  2  Sim.  615. 

And  the  maker  of  a  note  made  to  be  pledged 
by  the  payee  for  a  loan,  who,  after  taking  It  up, 
represented  to  the  maker  that  he  had  destroyed 
It,  and  assigned  It  to  a  third  person  after  ma- 
turity, is  entitled  to  an  Injunction  against  the 
transferee  to  prevent  the  collection  of  the  note. 
Frazer  v.  Edwards,  6  Dana,  538. 

So,  where  a  note  is  given  for  the  purchase 
price  of  property  upon  an  agreement  of  the 
seller  to  give  a  warranty  deed,  and  the  deed  aft- 
erwards given  contains  no  covenant  of  war- 
ranty, and  the  premises  are  encumbered  by  mort- 
gage, the  maker  of  the  note  Is  entitled  to  an  In- 
junction against  one  who  took  the  note  after 
maturity  to  prohibit  its  collection  until  the 
mortgage  is  removed  and  a  warranty  deed  le 
given.     Bowen  v.  Thrall,  28  Vt.  882. 

And  an  agent  authorised .  by  the  Insolvent 
maker  of  a  note  to  compromise  debts  at  fifiy 
cents  on  the  dollar,  who,  while  acting  as  such, 
purchases  the  note  In  question  at  that  rate,  and 
afterwards  and  after  maturity  sells  It  for  the 
full  nominal  amount.  Is  a  proper  party  to  a  bill 
in  chancery  filed  by  the  maker  against  the  pur- 
chaser to  stay  proceedings  at  law  thereon  upon 
payment  of  what  was  actually  due.  Reed  v. 
Warner,  5  Paige.  650. 

But  a  court  of  equity  in  which  an  action  Is 
brought  for  an  Injunction  to  stay  a  suit  at  law 
against  the  drawer  of  a  promissory  note,  upon 
the  ground  that  It  was  obtained  by  fraud  and 
that  It  had  been  paid  before  It  came  to  the 
hands  of  the  then  holder  who  received  it  after 
maturity,  in  which  the  fraud  was  not  proved, 
will  not  hold  the  case  for  decision  upon  the 
question  whether  the  note  was  paid  before  it 
came  to  the  hands  of  the  holder,  although  If 
such  payment  were  made  the  drawer  woula  not 
be  liable  to  pay  the  note,  as  that  Is  properly  a 
question  for  a  jury  before  a  court  of  law.  Lit- 
tle V.  Cooper,  11  N.  J.  Eq.  224. 

And  an  Injunction  will  not  be  granted  to  re- 
strain the  bank  to  which  a  note  had  been  sent 
for  collection  from  parting  with  the  possession 
thereof,  and  to  have  the  note  declared  null  and 
void  upon  the  ground  that  the  note  was  ob- 
tained by  fraud  and  that  the  consideration  had 
failed,  where  the  note  was  overdue,  as  the  mak- 
er has  a  perfect  defense  at  law.  Oalusha  v. 
Flour  City  Nat.  Bank,  4  Thomp.  ft  C.  68. 

So,  a  mortgagor  in  a  mortgage  given  to  se- 
cure a  note,  who  has  proved  a  claim  against  the 
estate  of  the  payee  and  mortgagee,  in  bank- 
ruptcy, and  drawn  his  dividends  thereon,  may 
maintain  a  bill  against  the  assignee  in  bank- 
ruptcy to  compel  him  to  apply  the  balance  of 
the  claim,  after  applying  the  dividends  paid,  in 
cancelation  of  the  note  and  mortgage.  Mc- 
Keena  v.  Klrkwood,  50  Mich.  544,  15  N.  W.  898. 

And  one  who  makes  a  note  and  gives  a  mort- 
gage to  secure  It,  and  afterwards  acquires  a 
olaim  against  tbe  mortgagee,  may  maintain  an 
action  against  one  to  whom  the  note  and  mort^ 
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gtige  w«Tt  transferred  after  the  maturity  of  the 
note  to  <MmpeI  the  application  of  his  claim 
against  the  mortgagee.  In  reduction  or  discharge 
of  the  mortgage  debt.     Ibid. 

And  a  depositor  in  a  national  tMink  indebted 
to  it  on  several  notes  at  the  time  of  its  failure, 
who  arranges  with  the  receiver  that  his  deposit 
shall  be  allowed  as  an  oflTset  to  his  Indebtedness, 
and  that  he  Is  to  pay  the  notes  first  falling  due 
and  have  the  allowance  on  those  falling  due  at 
a  later  period,  pursuant  to  which  he  pays  two 
notes,  when  he  finds  that  others  are  In  the  hands 
of  third  persons  and  he  is  compelled  to  pay  them, 
is  entitled  to  an  order  authorizing  and  requiring 
the  receiver  to  refund  the  money  paid  aa  paid 
under  mistake,  so  that  the  agreed  set-off  may  be 
made.  Louis  Snyder's  Sons  Co.  T.  Armstrong, 
37  Fed.  Rep.  18. 

So,  one  who  takes  a  promissory  note  secured 
by  mortgage  of  real  estate,  from  the  payee  when 
over  due  without  notice  that  It  was  originally 
without  consideration  and  was  In  the  hands  of 
the  payee  for  another  purpose  than  as  a  note 
to  be  paid,  may  be  compelled  In  equity  to  can- 
cel the  note  and  mortgage  and  surrender  the 
premises  to  the  maker  without  being  repaid 
what  he  had  paid  for  them.  Fish  v.  French, 
15  Gray,  620. 

And  the  pendency  of  an  action  In  equity  by 
the  maker  of  a  note  against  the  payee  to  com- 
pel the  surrender  of  the  note  to  be  canceled 
and  for  damages,  does  not  preclude  the  maker 
from  using  facts  tending  to  show  the  Invalidity 
of  the  note  in  the  hands  of  the  payee  or  want 
or  failure  of  consideration  as  a  defense  in  an 
action  brought  upon  the  note  by  a  transferee 
after  maturity,  after  the  bringing  of  such  suit 
in  equity.     Wlltsle  v.  Northam,  3  Bosw.  162. 

But  while  equity  might  decree  the  delivery  up 
of  a  note  which  was  canceled  upon  the  ground 
that  there  was  no  consideration  for  it,  where 
the  bill  was  filed  In  aid  of  a  discovery,  and  it 
appears  that  the  note  was  past  due.  as  the  note 
oould  not  be  further  transferred  to  the  plain- 
tiff's prejudice,  but  would  always  remain  sub- 
ject to  such  defenses,  an  injunction  to  restrain 
such  transfer  would  be  dissolved,  and  the  deliv- 
ery up  for  cancelation  denied.  Geer  v.  Klssam, 
8  Edw.  Cb.  129. 

And  an  action  by  the  maker  of  a  note  against 
a  holder  thereof  who  took  it  after  maturity,  to 
compel  the  surrender  of  the  note  for  cancelation, 
cannot  be  maintained  in  the  absence  of  special 
circumstances  on  the  ground  that  the  note  was 
paid  to  the  payee,  but  that  the  maker  omitted 
to  take  It  up.  as  the  defense  of  payment  would 
be  available  in  an  action  at  law.  and  no  trans- 
fer after  maturity  could  prejudice  it.  Fowler 
V.  Palmer,  62  N,  Y.  533. 

And  it  has  been  squarely  held  that  the  assign- 
ment of  a  promissory  note  after  maturity  can- 
not be  deemed  fraudulent  as  to,  or  prejudicial 
to,  the  rights  of  the  maker,  so  aa  to  be  a  ground 
for  cancelation,  as  it  passes  subject  to  all  de- 
fenses against  the  payee,  and  cannot  therefore 
injure  him.  Speck  v.  Pullman  Palace  Car  Co. 
121  111.  33,  12  N.  E.  213. 

And  that  where  the  maker  of  a  note  trans- 
ferred after  maturity  has  confessed  Judgment 
thereon  the  court  will  not  set  aside  the  judg- 
ment in  order  to  let  in  equitable  defenses,  es- 
pecially where  the  parties  are  in  pari  delicto. 
Sebrlng  v.  Kathbun,  1  Johns.  Cas.  331. 

For  actions  against  transferee  to  enforce 
equities  of  intermediate  holder,  see  supra,  IV. 

XVII.  Proof  uHih  reference  to  equities, 

Itis  not  intended  here  to  treat  the  whole  sub- 
ject of  proof  of  equities  against  negotiable  in- 
struments. The  general  subject  is  one  to  which 
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the  ordinary  rules  apply,  though  the  paper  Is 
over  due,  and  the  cases  collected  below  are  such 
only  aa  turned  upon  or  were  affected  by  the  fact 
that  the  paper  in  suit  was  over  due. 

What  is  here  sought  to  be  included  are  de- 
cisions on  that  subject  which  relate  directly 
to,  or  are  in  some  way  affected  by,  the  dishonor 
of  the  paper,  including  those  with  relation  to- 
the  methods  and  burden  of  proof  of  dishonor^ 
and  the  presumptions  arising  therefrom. 

Thus,  the  fact  of  the  existence  of  equities  con- 
nected with  a  note  would  not  authorize  a  per- 
emptory judgment  on  the  pleadings  against  a. 
holder  after  maturity.  If  such  equities  exist 
they  must  be  developed  and  brought  out  In  the 
ordinary  way  in  the  usual  course  of  the  trial. 
Knaus  v.  Givens,  110  Mo.  58,  19  S.  W.  535. 

And  when  an  action  on  a  promissory  note  Is 
brought  In  the  name  of  an  Indorser  or  bearer^ 
to  entitle  the  maker  to  set  up  by  way  of  dis- 
count any  matter  between  him  and  the  payee- 
he  must  prove  that  the  note  was  transferred' 
after  due,  and  that  the  matter  of  defense  ex- 
isted between  them  at  the  time  of  the  transfer. 
Cain  V.  Spasm,  1  McMull.  L.  258 :  Jordan  v. 
Downes,  9  Rob.  (La.)  265:  Hendricks  v.  Judah. 
1  Johns.  319.  And  see  Watson  v.  Flanagan,  14 
Tex.  354,  supra.  III.  b. 

Unless  he  shows  that  the  note  was  transferred 
for  the  purpose  of  defrauding  the  maker  of  his 
set-off.     Hendricks  v.  Judah,  1  Johns.  319. 

And  without  such  proof  he  cannot  be  let  Into 
the  equities  of  his  defense.  Webster  v.  Calden, 
56  Me.  204. 

And  the  rule  Is  the  same  whether  the  note  Ia<- 
used  as  a  set-off  or  for  the  purpose  of  prosecut- 
ing a  suit  upon  It.     Pettis  v.  Westiake,  4  111. 
535. 

Thus,  the  burden  rests  with  the  defendant  In 
an  action  by  an  Indorsee  against  the  acceptor  of 
a  bill  of  exchange,  to  prove  that  the  bill  was 
due  when  Indorsed,  for  the  purpose  of  letting 
In  the  defense  that  It  was  discounted  for  the 
maker's  use  and  Indorsed  to  the  plaintiff  In 
fraud  of  the  maker.  Lewis  v.  Lady  Parker,  4 
Ad.  &  Bl.  838. 

And  when  the  time  of  indorsement  of  a  ne- 
gotiable note  becomes  material  to  let  In  the  de- 
fense of  payment,  etc..  It  Is  Incumbent  upon  the- 
defendant  to  show  It  and  rebut  the  legal  pre- 
sumption, arising  from  the  face  of  the  transac- 
tion, that  the  Indorsement  was  made  before  ma- 
turity. Plnkerton  v.  Bailey,  8  Wend.  600 :  Mob- 
ley  V.  Ryan,  14  111.  51,  56  Am.  Dec.  488 :  Pettis 
V.  Westiake.  4  111.  535 :  Miller  v.  Wisner,  22  La. 
Ann.  457 ;  New  Orleans  Canal  ft  Bkg.  Co.  v. 
Templeton,  20  La.  Ann.  141.  96  Am.  Dec.  385: 
Canfield  v.  Gibson,  1  Mart.  N.  S.  143;  Ranger 
V.  Carey,  1  Met.  369 ;  Webster  v.  Calden,  56  Me. 
204 ;  Burnham  v.  Wood.  8  N.  H.  334  :  Columbia- 
Ave.  Sav.  Fund  Safe  Deposit  Transp.  ft  T.  Co. 
V.  Roberts  (Tex.  Civ.  App.)  41  S.  W.  Ill;  Sey- 
fert  V.  Edison,  45  N.  J.  L.  393 ;  Masters  v.  Bar- 
rets, 2  Car.  ft  K.  715. 

The  law  makes  no  discrimination  between 
notes  over  due  and  those  not  due  at  the  time  of 
the  assignment  with  respect  to  the  presumption 
from  the  possession  of  the  instrument  that  tbe 
holder  acquired  it  bona  fide  and  for  value.  Pugb 
V.  Grant,  86  N.  C.  39;  Snyder  v.  Riley,  6  Pa. 
164,  47  Am.   Dec.   452.  ' 

And  It  la  only  necessary  for  the  plaintiff,  in 
an  action  on  a  bill  of  exchange,  to  put  In  the 
bill,  and  It  is  not  necessary  that  he  should  give 
evidence  to  show  that  It  was  Indorsed  to  him 
before  it  became  due,  the  burden  of  proving 
that  it  was  indorsed  after  maturity  resting  with 
the  party  asserting  It.  Parkin  v.  Moon,  7  Car. 
ft  P.  408. 

So,  in  Smith  v.  Barker,  3  Day,  312,  the  opln- 
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ion  was  expressed  by  one  of  the  judges  tbat 
^very  Indorsed  note  is  presumed  to  haye  been 
Indorsed  the  day  It  was  made,  or  at  any  rate 
before  It  became  doe,  unless  the  contrary  is 
stiown,  and  that  the  burden  of  proof  lay  with 
ttie  maker  of  the  note,  and  the  contrary  opin- 
ion was  expressed  by  another  Judge ;  but  the 
*oase  was  decided  upon  other  grounds. 

Likewise,  anyone  disputing  the  title  of  the 
l&older  of  negotiable  paper  upon  the  ground  that 
lire  took  It  after  maturity  assumes  the  burden  of 
•establishing  by  suflBclent  evidence  the  facts 
necessary  to  defeat  It.  First  Nat.  Bank  ▼.  Tex- 
wtB,  20  Wall.  72.  22  L.  ed.  295. 

And  a  party  who  asserts  payment  of  a  note 
as  against  a  transferee  after  maturity  must 
prove  it,  and  the  fact  that  the  note  contains  no 
credits  has  no  tendency  to  establish  that  fact, 
«nd  raises  no  presumption  either  way.  Mc- 
Oorkle  v.  Miller,  64  Mo.  App.  163. 

And  a  note  transferred  after  maturity  by  an 
indorsee  thereof  will  be  presumed  to  have  come 
into  his  hands  before  maturity  unless  the  con- 
trary Is  proved,  and  In  the  absence  of  such  proof 
the  note  cannot  be  defended  against  on  the 
ground  that  it  was  procured  by  fraud  and 
-duress.     Hogan  v.  Moore,  48  Ga.  156. 

And  the  burden  rests  with  the  maker  of  a 
note,  in  an  action  thereon  by  the  holder,  to 
show  that  It  was  transferred  at  a  time  when  a 
-claim  which  might  be  offset  against  It  was  still 
In  hand.  Bull  v.  First  Nat.  Bank,  14  Fed.  Rep. 
•612. 

So,  when  an  action  is  brought  by  an  Indorsee 
-or  other  third  person  not  named  in  a  note,  It 
will  be  presumed,  until  the  contrary  Is  shown, 
that  he  took  it  in  the  usual  course  of  A'Sde,  and 
-as  a  general  rule  the  maker  cannot  set  up  any 
•equities  existing  between  himself  and  the  payee 
unless  he  shows  that  the  holder  either  took  the 
note  when  It  was  over  due  or  that  he  paid  no 
-consideration  for  It,  or  that  he  had  notice  of 
the  facts  which  are  set  up  as  a  defense;  but  It 
Is  otherwise  when  the  action  Is  brought  by  the 
payee  named  in  the  note,  though  it  may  ap- 
pear that  in  point  of  fact  he  was  not  a  party  to 
the  transaction  upon  which  the  note  was  made. 
Nelson  v.  Cowing,  6  El  111,  336. 

The  holder  of  a  note,  however,  to  recover 
thereon  where  it  appears  that  the  Indorsement 
Co  him  was  not  made  at  the  date  of  the  note, 
must  show,  not  only  that  the  Indorsement  is 
<hat  of  the  payee,  but  that  It  was  made  before 
the '  suit  thereon  was  commenced.  Parker  v. 
Tuttle,  41  Me.  340 ;  Noxon  v.  De  Wolf,  10  Gray, 
343. 

And  that  a  negotiable  instrument  was  trans- 
ferred after  maturity,  and  that  the  indorser 
nought  to  be  charged  held  a  claim  against  the 
assignor  larger  than  the  bill,  is  sufficient  to 
overcome  the  presumption  that  the  transferee  Is 
a  bona  fide  holder  for  value,  and  to  entitle  him 
to  recover  he  must  show  when  he  acquired  the 
bill,  and  that  he  is  a  bona  fide  holder  for  value 
•without  notice.     Battle  v.  Weems,  44  Ala.  105. 

So,  where  the  maker  of  a  note  proves  that 
the  instrument  had  its  origin  in  Sraud,  It  Is 
then  Incumbent  upon  the  holder  to  prove  that 
he  received  it  bona  fide  before  maturity  and  for 
value.  First  Nat.  Bank  v.  Stanley,  46  Mo.  App. 
440 ;  Pugh  V.  Grant,  86  N.  C.  39. 

And  evidence  of  payment  of  a  note  to  the 
payee  In  an  action  thereon  by  a  transferee 
throws  the  burden  of  proof  upon  the  plaintiff 
to  show  that  he  purchased  before  maturity  for 
'Value  without  notice  of  the  facts.  City  Bank  v. 
Dill,  84  Mich.  549,  47  N.  W.  1109,  102  Mich. 
305,  60  N.  W.  767. 

And  evidence  that  a  note  remained  the  prop- 
erty of  the  payee  after  its  maturity  Is  compe- 
te L.  R.  A. 


tent  in  an  action  on  tho  note  to  rebut  the  pre- 
sumption that  an  indorsement  thereof  was  made 
before  maturity.  Central  School  Supply  House 
V.  Donovan,  70  111.  App.  208. 

And  where  the  presumption  of  law  that  a 
blank  Indorsement  of  a  negotiable  note  was 
made  on  the  day  of  the  date  of  the  note  has 
been  rebutted  by  proof  that  it  remained  the 
property  of  the  payee  until  after  it  became  pay- 
able, his  acts  of  ownership  and  declarations  are 
admissible,  and  the  best  evidence  of  a  continued 
property  in  it  In  an  action  thereon  by  an  in- 
dorsee, until  evidence  of  a  transfer  to  or  posses- 
sion by  him  has  been  Introduced  by  the  plalntllf. 
Elutchinson  v.  Moody,  18  Me.  393. 

So,  an  action  by  an  indorsee  of  a  negotiable 
promissory  note  which  the  holder  is  shown  to 
have  received  from  a  former  holder  after  it  be- 
came due  Is  presumed  to  be  prosecuted  for  the 
benefit  of  the  former  holder,  where  there  Is  noth- 
ing to  show  that  he  paid  value  for  it.  Bris- 
bane V.  Pratt,  4  Denio,  63. 

Possession  of  a  note,  however,  is  prima  fade 
evidence  of  title,  and  proof  that  the  holder  re- 
ceived or  purchased  It  after  maturity  would 
have  no  other  effect  than  to  let  in  a  defense 
against  the  payee  or  previous  holder.  James  v. 
Chalmers,  6  N.  Y.  209.  And  see  Smith  v. 
Schanck,  18  Barb.  344 ;  McCann  v.  Lewis,  9 
Cal.  246 ;  Huddleston  v.  Kempner,  3  Tex.  Civ. 
App.  252,  22  S.  W.  871,  supra,  I. 

In  James  v.  Chalmers,  6  N.  Y.  209.  supra.  It 
was  said  that  Brisbane  v.  Pratt.  4  Denlo.  63, 
supra,  stands  alone,  and  cannot  be  supported  by 
authority  or  principle. 

And  proof  of  the  execution  of  a  note  sued  on 
and  Its  assignment  to  the  plaintiff  makes  out  a 
case  entitling  the  plaintiff  to  rest.  But  where 
he  goes  on  and  offers  proof  that  he  received  the 
assignment  before  maturity  it  is  incumbent  on 
him  to  offer  all  the  proof  he  has  upon  that 
point  before  resting,  and  he  is  not  at  liberty  to 
offer  further  proof  by  way  of  rebuttal.  Uer- 
rlck  V.  Swomley,  56  Md.  439. 

And  where  the  transferee  of  a  note  suing  the 
maker  did  not  rely  upon  the  legal  presumption 
that  it  was  transferred  to  him  before  maturity 
before  introducing  evidence  to  that  effect,  and 
proof  is  offered  by  the  defendant  to  show  that 
it  was  not  so  indorsed,  the  Jury  cannot  be  gov- 
erned or  guided  by  a  mere  poresumptlon  of  law, 
but  must  find  upon  that  point  upon  the  evidence 
before  them,  and  therefore  an  instruction  as  to 
the  presumption  is  properly  rejected.     Ibid. 

So,  the  rule  has  been  laid  down  that  the  fact 
that  a  note  was  indorsed  some  time  after  It  be- 
came due  furnishes  a  presumption  that  it  has 
been  dishonored.  Ayer  v.  Uutchlns,  4  Mass. 
370,  3  Am.  Dec.  232. 

And,  if  an  indorser  purchases  a  note  when 
from  the  lengrth  of  time  during  which  It  has 
been  payable  there  is  reasonable  cause  to  sus- 
pect that  it  has  been  dishonored,  the  maker  Is 
not  deprived  of  any  defense  which  would  avail 
him  against  the  promisor.  Thurston  v.  M*- 
Kown,  6  Mass.  428.    • 

And  the  fact  that  a  note  was  nearly  six  years 
over  due  when  an  action  was  first  Instituted 
upon  It  raises  a  strong  presumption  that  an  in- 
dorsement appearing  upon  it  was  not  made  In 
due  course  of  trade,  but  that  it  was  made  after 
maturity,  and  will  let  in  a  defense  of  payment 
In  favor  of  the  maker  as  against  the  transferee. 
Tams  V.  Way,  13  Pa.  222. 

So,  the  fact  that  an  action  was  not  brought 
on  a  bill  of  exchange  until  five  years  after  the 
bill  became  due  affords  a  presumption  that  the 
party  for  whose  accommodation  It  was  made 
took  it  up  according  to  his  contract.     Bounsal 
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▼.  Harrison,  1  Mess.  &  W.  611,  2  Gale,  113,  1 
Tyrw.  &  6.  926. 

And  proof  that  a  draft  was  drawn  and  ac- 
cepted for  the  accommodation  of  the  first  in- 
dorsee, who  was  an  Intimate  friend  of  the  de- 
fendant, but  that  they  afterwards  qaarreled 
and  no  nbtice  of  Its  dishonor  was  given  to  the 
drawer,  and  that  fiye  years  afterwards  an  action 
was  brought  by  a  stranger  on  the  bill  against 
the  acceptor,  and  that  the  Indorsee  for  whose 
accommodation  the  bill  was  drawn  was  largely 
indebted  to  the  plaintiff,  establishes  a  prima 
facie  case  that  the  bill  was  Indorsed  to  the 
plaintiff  after  its  maturity.     Ibid. 

So,  it  has  been  held  that  If  a  bill  of  exchange 
be  not  presented  by  an  indorsee  for  payment 
until  a  year  after  it  is  due,  the  law  will  raise 
the  presumption  that  it  was  indorsed  after  it 
became  due,  and  the  Indorsee  will  be  affected  by 
the  same  equities  as  the  drawer.  Lloyd  t. 
Davis,  3  L.  J.  K.  B.  38. 

And  that  the  facts  that  no  demand  of  payment 
was  made  upon  the  makers  at  the  maturity  of 
the  note,  and  that  it  was  not  protested  for  non- 
payment, and  that  suit  was  not  brought  for 
more  than  six  months  after  It  was  due,  are  suf- 
ficient to  rebut  the  presumption  that  the  note 
was  indorsed  in  the  usual  course  of  business  and 
before  maturity.     Hill  v.  Kroft,  29  Pa.  186. 

And  the  fact  that  a  draft  payable  on  demand, 
drawn  by  a  bank  in  Minnesota  on  a  bank  In  the 
city  of  New  York,  was  still  outstanding  four 
months  and  twenty-three  days  after  Its  issue.  Is 
sufficient  to  Justify  the  trial  court  in  an  action 
thereon  in  holding  that  a  subsequent  assignee 
took  it  as  over  due  and  dishonored  paper  sub- 
ject to  any  set-offs  which  the  drawer  held 
against  it  while  in  the  hands  of  the  assignor. 
LaDue  v.  First  Nat.  Bank,  31  Minn.  33. 

And  the  testimony  of  a  witness  that  he  was 
shown  a  contract  signed  by  him  dated  on  a  cer- 
tain day,  gi^en  to  indemnify  the  payee  of  a  note 
against  his  liability  as  surety  upon  another 
note  which  was  discounted  on  that  day,  and 
that  on  the  same  day  the  maker  of  the  former 
note  paid  to  the  payee  a  considerable  portion 
of  the  proceeds  of  the  latter  note,  which  the 


payee  In  his  presence  Indorsed  open  the  note. 
Is  admissible  in  an  action  on  such  note  for  the 
purpose  of  proving  that  it  was  not  Indorsed  un- 
til it  was  overdue,  and  that  it  had  been  paid  to 
the  payee  previously  to  the  indorsement,  and  la 
sufficient  to  warrant  th«  jury  in  an  action 
thereon  In  Inferring  that  It  was  not  indorsed 
until  the  specified  time.  Stevens  v.  Bruce,  21 
Pick.  193. 

But  the  statement  by  the  payee  of  a  note, 
made  after  its  maturity^  that  he  had  the  note- 
in  his  possession,  is  not  sufficient  to  rebut  the- 
presumpti<Hi  arising  in  an  action  thereon  by  a 
transferee,  that  he  took  it  for  a  valuable  con- 
sideration before  maturity.  Rea  v.  Owens,  ZT 
Iowa,  262. 

In  some  of  the  cases,  however,  the  burden  of 
proof  as  to  date  of  indorsement  is  cast  in  the- 
first  instance  upon  the  holder. 

Thus,  it  has  been  held  that  the  maker  of  a 
note  may  make  any  defense  in  an  action  there- 
on brought  by  a  holder  which  he  could  have- 
made  had  the  action  thereon  been  brought  by 
the  payee,  unless  It  is  made  to  appear  that  the 
note  was  indorsed  to  the  holder  before  its  ma- 
turity. Britton  V.  Berry,  20  Neb.  325,  80  N. 
W.  254;  Ruddell  v.  Landers,  25  Ark.  238,  04 
Am.  Dec  719. 

As  the  assignment  will  be  presumed  to  have 
been  made  at  such  a  time  as  is  most  advan- 
tageous to  the  maker.  Ruddell  v.  Landers,  25 
Ark.  238,  94  Am.  Dec.  719. 

And  that  evidence  of  an  account  against  tbe- 
payee  in  favor  of  the  maker  of  a  note  Is  ad- 
missible in  an  action  against  the  maker  brought 
by  an  indorsee  when  pleaded  as  a  set-off.  and 
should  be  allowed  to  go  to  the  Jury  with  In- 
structions as  to  the  effect  of  a  bona  fide  assign- 
ment or  transfer  of  a  note  made  to  the  plaintiff 
before  Its  maturity.  McMahan  v.  Bremond,  16 
Tex.  331. 

As  to  burden  of  proof  of  agreement  to  offset 
claims,  see  Haeussler  v.  Greene,  8  Mo.  App.  451, 
0upra,  VII.  f. 

As  to  burden  of  proof  of  notice  to  charge  in- 
dorser  after  maturity,  see  McKewer  v.  Kirtland,. 
33  Iowa,  348,  supra,  XIV.  b.  F.  H.  B. 
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PHIS  RAILROAD   COMPANY,  Appt., 
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1.  The  asamiftptloA  off  risks  by  m  rmll- 
romd  employee  on  account  of  the  acts  or 
omissions  of  other  employees  Is  subject  to  the 
laws  of  the  state  In  which  an  Injury  is  sus- 
tained, although  the  contract  of  employment 
was  made  and  the  service  entered  into  in  an- 
other state. 

2.  A  defect  1a  mn  Instrnction,  conslat- 
inar  off  mn  miiaiiiiiptlon  off  a  fact,  is  cured 
by  other  instructions  which  clearly  present 
to  the  Jury  the  question  as  to  the  fact  thus 
assumed. 

S.  The  liability  off  a  railroad  company 
for  the   neirlect  of  the  Inspection   of 


an  enarine  by  a  machinist  In  a  ronndhoose,. 
in  consequence  of  which  a  fireman  was  in- 
jured, is  not  precluded  by  the  fact  of  concor- 
rlng  negligence  of  the  engineer,  who  was  also 
charged  with  the  duty  of  inspecting  the  en- 
gine. 
4.  A  machinist  in  a  railroad  roond- 
honse,  whose  duty  it  Is  to  inspect  ail  the- 
engines  and  repair  them.  Is  not  a  fellow  serv- 
ant of  a  fireman  on  one  of  the  engines  while 
the  latter  Is  out  on  the  road  upon  the  engine, 
under  Sand.  &  II.  Dig.  |  6249,  which  exempts 
from  the  fellow-servant  rule  those  who  are 
not  engaiPed  in  the  same  department  or  serv- 
ice. 

(June  17,  1890.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Craighead  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages    for    personal   injuries  al- 


NOTB. — On  the  question  of  conflict  of  laws  as 
to  the  liability  of  master  to  servant,  see  also 
Mexican  Nat.  R.  Co.  v.  Jackson  (Tex.)  31  L.  R. 
A.  276:  Illinois  C,  R.  Co.  v.  Ihlenberg  (C.  C. 
46  L.  R.  A. 


App.  6th  C.)  84  L.  R.  A.  393;  Tomer  v.  St. 
Clalr  Tunnel  Co.  (Mich.)  36  L.  R.  A.  134 :  Ctal> 
cago  &  E.  I.  R.  Co.  V.  Rouse  (III.)  44  L.  R.  ▲. 
410. 
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leged  to   hare  been    caused  by   defendant's 
negligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wallace  Pratty  I.  P.  Dana,  and 
Olden  A  Orr,  for  appellant: 

When  one  enters  into  the  employ  of  an- 
other, he  assumes,  and  is  presumed  to  have 
contracted  with  reference  to,  all  the  hazards 
and  risks  ordinarily  incident  to  the  employ- 
ment, and  the  master  is  not  liable  to  him  for 
injuries  resulting  from  an  accident  which  he 
might  not,  by  ordinary  diligence  and  care, 
have  prevented,  or  which  could  have  been 
foreseen  and  guarded  against  by  the  exer- 
cise of  the  same  degree  of  care  on  the  part 
€>f  the  servant. 

No  one  is  guilty  of  negligence  by  reason 
of  failing  to  take  precautions  which  no  other 
man  would  be  likely  to  take  under  the  same 
circumstances. 

Shearm.  &  Redf.  Neg.  4th  ed.  S  11. 

The  master  is  not  an  insurer  of  the  serv- 
ant's safety,  nor  does  he  guarantee  that  the 
machinery  furnished  may  not  prove  defec- 
tive. 

8t.  Louis,  I,  M.  d  S.  R.  Co,  v.  Oaines,  46 
Ark.  555;  Louisville  d  N.  R,  Co,  v.  Lato,  14 
Ky.  L.  Rep.  850,  21  S.  W.  648;  Texas  d  P.  R, 
Co,  V.  French,  86  Tex.  96,  23  S.  W.  643; 
Galveston,  H.  d  8,  A,  R,  Co,  v.  Lempe,  59 
Tex.  22;  Missouri,  K,  d  T,  R.  Co.  v.  Thomp- 
9on,  11  Tex.  Civ.  App.  658,  33  S.  W.  722; 
Fordyce  v.  Edwards,  60  Ark.  438,  30  S.  W. 
759;  Lothrop  v.  Fitchhurg  R.  Co,  150  Mass. 
423,  23  N.  E.  227 ;  8t.  Louis  d  8,  W,  R.  Co. 
V.  Jagerman,  59  Ark.  98,  26  S.  W.  592. 

As  it  is  not  shown  that  the  railroad  com- 
pany, or  any  of  its  employees,  or  indeed  any 
other  person,  had  any  knowledge  or  notice  of 
8uch  aefect  prior  to  the  occurrence  of  the 
accident  upon  which  the  plaintiff's  action  is 
founded,  it  cannot  be  said  that  any  negli- 
gence whatever  upon  the  part  of  the  railroad 
company  has  been  shown. 

Atchison,  T,  d  8,  F.  R,  Co.  ▼.  Wagner,  33 
Kan.  660,  7  Pac  204;  Wood,  Mast.  &  S.  S 
382;  1  Shearm.  &  Redf.  Neg.  4th  ed.  §  222; 
2  Thomp.  Neg.  §  48,  p.  1053;  Pierce,  Rail- 
roads, 373;  8kellenger  v.  Chicago  d  N.  W, 
R,  Co,  61  Iowa,  714,  17  N.  W.  151;  Hazle- 
hurst  V.  Brunsioiok  Lumber  Co,  94  6a.  535, 
19  S.  E.  756;  8t,  Louis,  I.  M.  d  8,  R,  Co, 
T.  (hiines,  46  Ark.  555;  Ray,  Negligence  of 
Imposed  Duties,  133. 

Negligence  is  not  presumed;  therefore  it 
follows  that  the  existence  or  nonexistence  of 
the  facts  cannot  be  left  to  conjecture.  Ju- 
dicial determination  must  rest  upon  the 
facts,  and  legal  liability  must  be  determined 
by  the  law  in  application  to  the  facts. 

Bailey,  Master^s  Liability  for  Injuries  to 
Servant,  p.  503;  8tager  v.  Ridge  Ave.  Pass. 
R.  Co.  119  Pa.  70,  12  Atl.  821 ;  Perkins  v. 
8t,  Louis,  I.  M.  d  8.  R,  Co,  103  Mo.  52,  11 
L.  R.  A.  426,  15  S.  W.  320 ;  Orth  v.  8t,  Paul, 
M.  d  M.  R,  Co,  47  Minn.  384,  50  N.  W.  363 ; 
Yamell  v.  Kansas  City,  Ft,  8,  d  M,  R.  Co. 
113  Mo.  570,  18  L.  R.  A.  599,  21  S.  W.  1; 
Flynn  v.  Beebe,  98  Mass.  575;  Bumes  v. 
Kansas  City,  Ft.  8.  d  M.  R,  Co.  129  Mo.  41, 
81  S.  W.  347. 

With  the  case  of  Priestley  v.  Fowler,  3 
46  L.  R.  A« 


Mees.  A  W.  1,  decided  by  Lord  Abinger  in 
1837,  began  the  history  of  the  fellow-servant 
rule  in  England,  and  in  this  country  the  doc- 
trine was  announced  by  the  supreme  court 
of  South  Carolina  in  Murray  v.  8outh  Car- 
olina  R,  Co,  1  McMull.  L.  385,  36  Am.  Dec. 
268,  in  1841,  followed  in  1842  by  the  supreme 
court  of  Massachusetts  in  the  leading  case 
of  Farwell  v.  Boston  d  W,  R,  Corp.  4  Met. 
40,  38  Am.  Dec.  339.  These  cases  announced 
the  doctrine  that  all  servants  of  a  common 
master  working  together  to  a  conmion  pur- 
pose, without  regard  to  rank  or  grade,  or 
whether  they  were  in  the  same  or  different 
departments  of  the  common  service,  were  fel- 
low servants. 

What  is  termed  the  superior-servant  lim- 
itation originated  with  the  case  of  Little 
Miami  R,  Co.  v.  8tevens,  20  Ohio,  416,  in 
1851,  and  has  been  adopted  in  a  number  of 
the  states,  either  by  the  courts  or  by  legisla- 
tive enactments. 

Chicago,  M.  d  8t.  P,  R,  Co.  v.  Ross,  11^ 
U.  S.  377,  28  L.  ed.  787,  15  Sup.  Ct.  Rep. 
1  184;  Phillips  v.  Chicago,  M.  d  8t,  P.  R, 
Co.  64  Wis.  475,  25  N.  W.  544;  Madden 
V.  Chesapeake  d  O.  R,  Co.  28  W.  Va.  610,  57 
Am.  Rep.  695;  Ayers  v.  Richmond  d  D,  J?. 
Co.  84  Va.  679,  5  S.  E.  582;  Robinson  t^ 
Houston  d  T.  C,  R.  Co.  46  Tex.  550;  Louis- 
ville d  N.  R.  Co,  V.  Bowler,  9  Heisk.. 
866;  Boatwright  v.  'Sorthea^tem  R.  Co. 
25  S.  C.  128;  Lewis  v.  8eifert,  116  Pa. 
628,  11  Atl.  514;  Patton  v.  Western  N. 
C.  R.  Co.  96  N.  C.  455;  Chicago,  8t.  P. 
M.  d  O.  R,  Co,  V.  Lundstrom,  16  Neb.  254,. 
20  N.  W.  198;  Chicago  d  A,  R.  Co.  v.  May,. 
108  111.  288;  Atlanta  Cotton  Factory  Co,  v. 
8peer,  69  Ga.  137,  47  Am.  Rep.  750;  Wilson 
V.  Wtllimantic  Linen  Co.  50  Conn.  433,  4? 
Am.  Rep.  653;  Walker  v.  Boiling,  22  Ala. 
294;  Louisville  d  N,  R,  Co,  v.  Moore,  83  Ky. 
875;  Moore  v.  Wabash,  8t,  L.  d  P,  R.  Co.  85 
Mo.  588. 

The  evidence  is  plain  and  positive  that 
plaintiff  and  engineer  Bennett  were  in  the 
same  department,  working  together  to  a 
common  purpose,  so  as  to  constitute  them 
fellow  servants  under  the  Arkansas  act. 

McOowan  v.  8t.  Louis  d  7.  M,  R,  Co.  61 
Mo.  532;  Blessing  v.  8t.  Louis,  K.  C,  d  "N, 
R,  Co.  77  Mo.  410;  Fordyce  v.  Briney,  58^ 
Ark.  206,  24  S.  W.  251;  Murphy  v.  8mith,. 
19  C.  B.  N.  S.  361. 

A  fireman  has  been  held  to  be  a  fellow- 
servant,  not  only  of  the  engineer  on  his  own 
engine,  but  on  other  engines. 

Henry  v.  Lake  Shore  d  M.  8.  R.  Co,  49* 
Mich.  495,  13  N.  W.  832;  Louisville  d  N,  R, 
Co.  V.  Robinson,  4  Bush,  507;  Jordan  v. 
Wells,  3  Woods,  527,  Fed.  Cas.  No.  7,525; 
Nashville,  C.  d  8t,  L.  R.  Co.  v.  Handman„ 
13  Lea,  423;  Bull  v.  Mobile  d  M.  R,  Co.  67 
Ala.  206;  Gulf,  C,  d  8,  F.  R.  Co.  v.  Blohn, 
73  Tex.  637,  4  L.  R.  A.  764,  11  S.  W.  867; 
Paulmier  v.  Erie  R.  Co.  34  N.  J.  L.  151  j 
Alabama  d  F.  R.  Co.  v.  Waller,  48  Ala.  459; 
Howard  v.  Denver  d  R,  G,  R.  Co,  26  Fed. 
Rep.  837;  Baltimore  d  0.  R.  Co.  v.  Bought 
149  U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct. 
Rep.  9U',Nashville  d  C,  R.  Co.  v.  Carroll, 
6  Heisk.  347;  Quincy  Min.  Co.  v.  Kitts,  4^ 
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Mich.  34,  3  N.  W.  240;  Texas  d  N.  0.  R.  Co. 
V.  Tatman,  10  Tex.  Civ.  App.  434,  31  S.  W. 
533 ;  Missouri,  K.  d  T,  R.  Go.  v.  Whitaker, 
11  Tex.  Civ.  App.  668,  33  S.  W.  716. 

On  rehearing. 

The  opinion  herein  is  in  direct  conflict 
-with  St,  Louis^  /.  M.  d  fif.  R,  Co.  v.  Gaines, 
46  Ark.  555. 

We  have  a  case  of  unconflicting  evidence, 
perfectly  consistent  throughout,  from  which 
it  appears  that  Johnson,  who  was  employed 
for  the  purpose,  inspected  the  engine  and  its 
step,  after  the  repairs  were  completed  and 
before  the  engine  left  the  roundhouse  on  its 
run,  and  found  the  step  in  proper  position, 
4ind  the  usual,  customary,  and  uncriticised 
test  made  by  him  indicated  that  it  was  tight. 

This  evidence  cannot  be  arbitrarily  disre- 
garded. 

Kansas  City,  Ft.  8.  d  M.  R.  Co.  v.  King, 
<)6  Ark.  439,  61  S.  W.  319;  Uttle  Rock  d  Ft. 
S.  R.  Co.  V.  Turner,  41  Ark.  161 ;  Memphis 
-d  L.  R.  Co.  V.  Bhoecraft,  63  Ark.  96,  13  S. 
W.  422;  Kentucky  C.  R.  Co.  v.  Talbot,  78 
Ky.  621;  Oglesby  v.  Missouri  P.  R.  Co.  160 
Mo.  137.  61  S.  W.  758;  Chicago,  B.  d  Q.  R. 
Co.  V.  Stumps,  66  111.  375;  Read  v.  Morse, 
54  Wis.  319;  Wise  v.  Freshley,  3  McCord,  L. 
^48;  Seihert  v.  Erie  R.  Co.  49  Barb.  586; 
Travelers'  Ins.  Co.  v.  Sclden,  42  U.  S.  App. 
253,  78  Fed.  Rep.  285,  24  C.  C.  A.  92 ;  Craw- 
ford V.  State,  44  Ala.  382 ;  Roblin  v.  Kansas 
City,  St.  J.  d  C.  B.  R.  Co.  119  Mo.  484,  24 
S.  W.  1011;  Ballou  v.  Chicago,  M.  d  St.  P. 
R.  Co.  54  Wis.  257,  41  Am.  Rep.  31,  11  N. 
W.  559;  Louisville,  N.  A.  d  C.  R.  Co.  v. 
Bates,  146  Ind.  564,  45  N.  £.111. 

Messrs,  E.  F.  Bronvn  and  N.  F.  Iianib, 
ior  appellee: 

The  rule  prescribing  the  duty  of  the  mas- 
ter with  reference  to  inspections  and  the 
-care  that  must  be  exercised  therein  is  univer- 
sal. The  duty  of  inspection  is  one  that  the 
master  owes  to  every  employee.  From  the 
-consequence  of  failure  to  perform  this  duty 
ihere  is  no  escape. 

Brann  v.  Chicago,  R.  I.  d  P.  R.  Co.  63 
Iowa,  695,  6  N.  W.  5;  Indiana,  I.  d  I.  R.  Co. 
V.  Snyder,  140  Ind.  647,  39  N.  £.  912;  Com- 
*en  V.  Bellevilte  Stone  Co.  69  N.  J.  L.  226, 
36  Atl.  473;  Bruce  v.  Beall,  99  Tenn.  303, 
41  S.  W.  445;  Houston  v.  Brush,  66  Vt.*331, 
29  Atl.  380;  Coontz  v.  Missouri  P.  R.  Co. 
121  Mo.  652,  26  S.  W.  661 ;  Monmouth  Min. 
d  Mfg.  Co.  V.  Erling,  148  111.  521,  36  N.  E. 
117;  Texas  d  P.  R.  Co.  v.  Crow,  3  Tex.  Civ. 
App.  266,  22  S.  W.  928;  Northern  P.  R.  Co. 
■y.  Charless,  7  U.  S.  App.  359,  51  Fed.  Rep. 
562,  2  C.  C.  A.  380. 

Becker  had  the  right  to  assume  that  the 
master  had  discharged  its  duty  in  providing 
him  with  safe  machinery  and  appliances. 

Little  Rock,  M.  R.  d  T.  R.  Co.  v.  Leverett, 
48  Ark.  333,  3  S.  W.  50;  Texas  d  P.  R.  Co. 
V.  Crow,  3  Tex.  Civ.  App.  266,  22  S.  W.  928; 
Nicholds  V.  Crystal  Plate  Glass  Co.  126  Mo. 
>68,  28  S.  W.  991. 

Whether  the  defendant  exercised  reason- 
Able  care  and  diligence  to  discover  the  defect 
in  the  step,  and  whether  plaintiff  was  guilty 
of  contributory  negligence  in  failing  to  dis- 
•cover  it,  were  questions  for  the  jury  to  deter- 
46  L.  R.  A. 


mine  under  proper  instructions  by  the 
court;  and  in  this  case  a  strong  preponder- 
ance of  the  evidence  sustains  the  verdict. 
St.  Louis,  I.  M.  d  8.  R.  Co.  v.  White,  48 
Ark.  495,  4  S.  W.  52 ;  St.  Louis,  I.  M.  d  8.  R. 
Co.  V.  Person,  49  Ark.  182,  4  S.  W.  755 ;  St, 
Louis,  I.  M.  d  8.  R.  Co.  v.  Box,  62  Ark.  368, 
12  S.  W.  757;  St.  Louis,  I.  M.  d  8.  R.  Co.  v. 
Amos,  64  Ark.  159,  15  S.  W.  362;  Arkansas 
Teleph.  Co.  v.  Ratteree,  bl  Ark.  429,  21  S.  W. 
1059 ;  ifift.  Louis  d  8.  W.  R.  Co.  v.  Johnson, 
59  Ark.  122,  26  S.  W.  593;  Texarkana  Gas 
d  Electric  Light  Co.  v.  Orr,  59  Ark.  216,  27 
S.  W.  66;  Fordyce  v.  Edwards,  60  Ark.  438, 
30  S.  W.  758 ;  Pine  Bluff  Water  d  Light  Co. 
V.  Schneider,  62  Ark.  109,  33  L.  R.  A.  366, 
34  S.  W.  547;  Johnson  v.  Stewart,  62  Ark. 
164,  34  S.  W.  889;  Brann  v.  Chicago,  R.  I.  d 
P.  R.  Co.  63  Iowa,  695,  6  N.  W.  5 ;  Nicholds 
V.  Crystal  Plate  Glass  Co.  126  Mo.  68,  28  S. 
W.  991;  Comben  v.  Belleville  Stone  Co.  69 
N.  J.  L.  226,  36  Atl.  473;  Goodsell  v.  Taylor, 
41  Minn.  207,  4  L.  R.  A.  673,  42  N.  W.  873 ; 
Coontz  V.  Missouri  P.  R.  Co.  121  Mo.  652, 

26  S.  W.  661;  Northern  P.  R.  Co.  v.  Char- 
less,  7  U.  S.  App.  359,  61  Fed.  Rep.  562,  2 
C.  C.  A.  380;  Lake  Erie  d  W.  R.  Co.  v.  Mc- 
Henry,  10  Ind.  App.  625,  37  N.  E.  186;  Toy 
V.  United  States  Cartridge  Co.  169  Mass. 
313,  34  N.  E.  461;  Sweat  v.  Boston  d  A.  R. 
Co.  166  Mass.  284,  31  N.  E.  296;  Jaques  v. 
Great  Falls  Mfg.  Co.  66  N.  H.  482,  13  L.  R. 
A.  824,  22  Atl.  662. 

Johnson,  the  defendant's  engine  inspector 
at  Thayer,  and  the  plaintiff,  were  not  fel- 
low servants. 

Fones  v.  Phillips,  39  Ark.  27,  43  Am.  Rep. 
264;  St.  Louis,  I.  M.  d  8.  R.  Co.  v.  Harper, 
44  Ark.  524;  Little  Rock,  M.  R.  d  T.  R.  Co. 
V.  Leverett,  48  Ark.  345,  3  S.  W.  50;  St. 
Louis,  I.  M.  d  8.  R.  Co.  v.  Gaines,  46  Ark. 
655;  St.  Louis,  I.  M.  d  8.  R.  Co.  v.  Rice,  61 
Ark.  467,  4  L.  R.  A.  173,  11  S.  W.  699; 
Bloyd  V.  St.  Louis  d  S.  F.  R.  Co.  68  Ark.  66, . 
22  S.  W.  1089. 

In  the  performance  of  his  duties  Johnson 
was  certainly  a  chief  inspector  and  vice 
principal. 

Drym^la  v.  Thompson,  26  Minn.  40,  1  N. 
W.  256;  Brann  v.  Chicago,  R.  I.  d  P.  R.  Co. 
53  Iowa,  695,  6  N.  W.  6 ;  MUsouri  P.  R.  Co. 
V.  Dwyer,  36  Kan.  68,  12  Pac  362;  Broum- 
ing  V.  Wabash  Western  R.  Co.  124  Mo.  55, 

27  S.  W.  644;  Daniels  v.  Union  P.  R.  Co.  6 
Utah,  357,  23  Pac.  762;  Cincinnati,  H.  d  D. 
R.  Co.  V.  McMullen,  117  Ind.  439,  20  N.  E. 
287 ;  Texas  d  P.  R.  Co.  V.  Barrett,  166  U. 
S.  617,  41  L.  ed.  1136,  17  Sup.  Ct.  Rep.  707; 
Northern  P.  R.  Co.  v.  Herbert,  116  U.  S. 
642,  29  L.  ed.  755,  6  Sup.  Ct.  Rep.  690; 
Norfolk  d  W.  R.  Co.  v.  Ampey,  93  Va.  108, 
25  S.  E.  226;  Texas  d  P.  R.  Co.  ▼.  Thomp- 
son, 30  U.  S.  App.  649,  70  Fed.  Rep.  944, 
71  Fed.  Rep.  531,  17  C.  C.  A.  524;  Chicago 
d  E.  I.  R.  Co.  V,  Kneirim,  162  IlL 
468,  39  N.  E.  324;'  MoNamara  t.  Mao- 
Donough,  102  Cal.  576,  36  Pac.  941;  Hous- 
ton V.  Brush,  66  Vt.  331,  29  Atl.  380; 
Roux  V.  Blodgett  d  D.  Lumber  Co.  94  Mich. 
607,  64  N.  W.  492;  Trainor  v.  Philadelphia 
d  R.  R.  Co.  137  Pa.  148,  20  Atl.  632;  CoonU 
v.  MissouH  P.  R.  Co.  121  Mo.  662,  26  S.  W. 
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661 ;  8t,  Louis,  A,  d  T,  R.  Co.  y.  Putnam,  1 
Tex.  Civ.  App.  142,  20  S.  W.  1002;  Colorado 
Midland  R,  Co,  v.  Naylon,  17  Colo.  501,  30 
Pac  249;  Schultz  v.  Chicago,  M.  d  8t.  P.  R, 
Co,  48  Wis.  376,  4  N.  W.  399;  Bushhy  y. 
New  York,  L.  E.  d  W.  R,  Co.  107  N.  Y.  374, 
14  N.  E.  407;  Johnson  v.  Chesapeake  d  0. 
R.  Co.  36  W.  Va.  73,  14  S.  E.  432;  Colum- 
bus, H.  Y alley  d  T.  R.  Co.  v.  Eriok,  51  Ohio 
St.  146,  37  N.  E.  128 ;  Toy  v.  United  States 
Cartridge  Co.  159  Mass.  313,  34  N.  £.  461; 
Austin  v.  Appling,  88  6a.  54,  13  S.  E.  955; 
Jaques  v.  Great  Falls  Mfg.  Co.  66  N.  H.  482, 
13  L.  R.  A.  824,  22  Atl.  552;  Bahine  d  E.  T. 
R.  Co.  V.  Ewing,  1  Tex.  Civ.  App.  631,  21 
8.  W.  700;  Glossen  v.  Oehman,  147  Pa.  619, 
23  Atl.  843;  Sanborn  v.  Madera  Flume  d 
Trading  Co.  70  Cal.  261,  11  Pac.  710;  Bab- 
cock  y.  Old  Colony  R,  Co.  160  Mass.  467, 
23  N.  E.  325;  Foster  v.  Pusey,  8  Houst. 
(Del.)  168,  14  Atl.  545;  Moynihan  v.  HilU 
Co.  146  Mass.  586,  16  N.  E.  574;  Nord 
Deutscher  Lloyd  8.  8.  Co.  y.  Ingebregsten, 
57  N.  J.  L.  400,  31  Atl.  619;  Illinois  C.  R. 
Co.  V.  Billiard,  99  Ky.  684,  37  S.  W.  75; 
Chesson  v.  John  L.  Roper  Lumber  Co.  118 
N.  C.  59,  23  S.  E.  925;  Gottlieb  v.  New  York, 
L.  E.  d  W.  R.  Co.  100  N.  Y.  462,  3  N.  E.  344; 
Dewey  v.  Detroit,  G.  B.  d  M.  R.  Co.  97 
Mich.  329,  22  L.  R.  A.  292,  56  N.  W.  756,  97 
Mich.  343,  16  L.  R.  A.  342,  52  N.  VV.  942. 

Bennett,  the  defendant's  engineer,  and 
plaintiff,  were  not  fellow  servants. 

Bouston  d  T.  C.  R.  Co.  v.  Btuart  (Tex. 
Civ.  App.)  48  S.  W.  799;  8t.  Louis,  1.  M.  d 
8.  R.  Co.  y.  Rickman,  65  Ark.  138,  45  S.  W. 
66. 

Tho  law  of  the  place  where  the  injury  was 
sustained  controls  as  to  the  right  of  recov- 
ery. 

Boston  d  M.  R.  Co.  r.  McDuffey,  61  U.  S. 
App.  Ill,  79  Fed.  Rep.  934,  25  C.  C.  A.  247; 
Denniok  y.  Central  R.  Co.  103  U.  S.  11,  26 
L.  ed.  439;  Texas  d  P.  R.  Co.  v.  Cox,  145  U. 
6.  693«  36  L.  ed.  829,  12  Sup.  Ct.  Rep.  905; 
Northern  P.  R.  Co.  v.  Babcock,  154  U.  S. 
190,  38  L.  ed.  958,  14  Sup.  Ct.  Rep.  978; 
Herrick  v.  Minneapolis  d  8t.  L.  R.  Co.  31 
Minn.  11,  47  Am.  Rep.  771,  16  N.  W.  413, 
Affirmed  in  127  U.  S.  210,  32  L.  ed.  109,  8 
Sup.  Ct.  Rep.  1176;  Baltimore  d  0.  R.  Co. 
V.  Bough,  149  U.  8.  368,  37  L,  ed.  772,  13 
Sup.  Ct.  Rep.  914;  Turner  v.  8t.  Clair  Tun- 
nel Co.  Ill  Mich.  578,  36  L.  R.  A.  134,  70 
N.  W.  146;  Mclntyre  v.  Boston  d  M.  R.  Co. 
163  Mass.  189,  39  N.  E.  1012;  Northern  P. 
R.  Co.  y.  Mass,  27  U.  S.  App.  238,  63  Fed. 
Rep.  114,  11  C.  C.  A.  63;  Bailey,  Master's 
Liability  for  injuries  to  Servant,  488;  3 
Elliott,  Railroads,  8  1366. 

Battle,  J.,  delivered  the  opinion  of  the 
eourt: 

This  is  the  second  time  this  action  has 
been  before  this  court  on  appeal.  The  opin- 
ion delivered  when  it  was  here  the  first  time 
is  reported  in  63  Ark.  477,  39  S.  W.  358. 
It  was  instituted  by  William  Becker  against 
the  Kansas  City,  Ft.  Soott,  &  Memphis  Rail- 
road Company  to  recover  damages  for  per- 
sonal injuries.    Plaintiff  was  a  fireman  in 


engaged  with  others  in  running  an  engine 
of  his  employer  from  Thayer,  Missouri,  to 
Memphis,  Tennessee,  and  return;  Thayer  be- 
ing the  starting  point.  He  left  the  latter 
place  about  6  o'clock  in  the  evening  on  the 
2l3t  of  April,  1894,  and  arrived  at  Mem- 
phis about  4:30  in  the  morning  of  the  next 
day,  and  returning,  left  Memphis  about  6 
o'clock  in  the  evening  of  the  22d  of  April, 
and  was  injured  at  Alton,  in  this  state, 
about  daylight  of  the  following  morning. 
He  was  seriously  and  permanently  injured 
by  the  step  on  the  left-hand  side  of  engine 
No.  30,  on  which  he  was  employed,  turning 
as  he  jumped  upon  it  in  order  to  get  into 
the  engine  cab;  the  engine  being  at  tiie  time 
in  motion.  As  a  result  of  the  injury,  am- 
putation of  one  of  his  l^s,  just  below  the 
knee,  was  necessary. 

To  be  more  specific,  we  relate  the  cause, 
manner,  and  circumstances  of  the  injury 
more  at  length.  At  the  rear  end  of  the  en- 
gine, at  the  entrance  to  the  cab,  were  two 
steps— one  on  either  side— for  the  use  of 
employees.  The  engineer  and  fireman  rode 
in  the  cab, — the  former  on  the  right  side, 
and  the  latter  on  the  left.  Each  step  was 
fastened  to  the  lower  end  of  an  iron  or  steel 
rod.  The  upper  end  of  the  rod  passed 
through  an  iron  beam  9  inches  thick,  and 
was  fastened  and  held  in  place  by  means  of 
a  tap  at  the  top.  When  in  proper  position, 
the  step  faced  out  at  right  angles  to  the 
side  of  the  engine.  When  the  rod  was  loose, 
the  step  could  be  turned  out  of  place,  but 
this  defect  could  be  remedied  by  means  of 
the  tap.  A  short  time  before  plaintiff  was 
injured,  the  engine  on  which  he  was  acting 
as  fireman  and  the  train  attached  were 
moved  on  a  side  track  at  Afton  for  the  pur- 
pose of  allowing  a  passenger  train  to  pass. 
While  the  former  t^ain  was  upon  the  side 
track,  the  plaintiff,  by  direction  of  the  en- 
gineer, left  the  cab  to  put  out  the  headlight, 
and  while  so  doing  the  passenger  train 
passed.  About  the  time  he  finished  his  work 
the  engineer  commenced  moving  the  train 
from  the  side  track  upon  the  main  line,  and, 
while  it  was  running  about  as  fast  as  a  man 
would  ordinarily  walk,  plaintiff  attempted 
to  get  upon  the  engine  by  means  of  the  left 
step,  and  was  injured  in  the  manner  stated. 

The  maintenance  of  the  steps  in  good  re- 
pair and  safe  condition  was  intrusted  to  two 
employees  of  the  defendant.  It  was  the 
duty  of  the  engineer,  when  his  engine  was 
on  the  road  and  away  from  Thayer,  to  exam- 
ine and  keep  the  steps  in  safe  condition  by 
means  of  the  tap  at  the  end  of  the  rod,  for 
which  purpose  he  was  provided  with  the  nec- 
essary tools.  It  was  also  his  duty,  when  he 
ran  his  engine  into  the  roundhouse  at  Thay- 
er, where  the  engines  operated  on  the  road 
between  Thayer  and  Memphis,  on  their  re- 
turn from  the  latter  place,  were  inspected 
and  repaired,  to  report  any  defects  in  his 
engine  which  needed  repairing,  and  blanks 
were  furnished  him  for  the  purpose.  At 
Thayer  was  a  machinist,  named  Johnson, 
whose  duty  it  was  to  inspect  the  lower  part 
of  the  locomotives,  including  the  steps,  when 


the  employment  of  the  defendant,  and  was    they  came  in,  as  a  protection  against  any 
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neglect  of  the  engineer.  Johnson  also  made 
repairs.  The  bad  condition  of  engine  num- 
bered 30,  if  attributed  to  the  fault  of  any- 
one, was  due  to  the  negligence  of  one  or  both 
of  these  employees.  To  prove  that  the  de- 
fendant was  liable  for  the  culpable  negli- 
fence  of  these  employees  in  the  failure  to 
ischarge  their  duties,  evidence  was  adduced 
in  the  trial  of  this  action  tending  to  prove 
that  the  engine  numbered  30  was  taken  on 
the  18th  of  April,  1894,  to  its  shops  at  Thay- 
er for  inspection  and  repair,  and  that  on  the 
21st  of  April,  two  days  before  plaintiff's  in- 
jury, an  employee  of  the  defendant,  while 
in  the  roundhouse  at  Thayer,  discovered 
that  the  engine  step  on  the  left  or  fireman's 
side  was  loose,  and  turned  halfway  round, 
so  that  it  projected  under  the  engine,  and 
that  the  engineer  on  the  22d  of  the  same 
month,  while  at  Memphis,  discovered  the 
step  on  the  right  side  of  the  engine  to  be 
loose,  and  tightened  it,  and  that  the  left 
step  was  loose  on  the  next  day,  when  the 

Slamtiff  was  injured.  On  the  contrary,  evi- 
ence  was  adduced  by  the  defendant  to  show 
that  the  steps  were  not  loosened  at  the 
shops  when  the  engine  was  there  for  repairs 
on  the  18th  of  April,  and  that  the  inspector 
examined  them,  and  did  not  notice  that 
either  of  them  was  loose  or  turned,  and  that 
the  engineer  examined  the  left  step  on  the 
evening  of  April  22,  1894,  at  Memphis,  by 
striking  it  with  a  hammer, — the  usual  test, 
— and  found  it  apparently  "all  right." 

The  jury,  before  whom  the  issues  were 
tried,  returned  a  verdict  in  favor  of  the 
plaintiff  against  the  defendant  for  the  sum 
of  $5,000,  and  the  court  rendered  judgment 
accordingly.  To  reverse  this  judgment,  an 
appeal  by  the  defendant  to  this  court  is 
prosecuted. 

It  is  insisted  by  appellant  that  its  duties 
to  appellee  were  imposed  and  governed  by 
the  laws  of  Missouri,  where  he  was  employed 
and  their  contract  for  service  was  entered 
into,  and  that  the  risks  assumed  by  the  con- 
tract were  determined  by  the  same  laws; 
that  the  relation  of  master  and  servant  could 
be  created  between  them  by  contract;  and 
that  the  duties  and  risks  assumed  grew  out 
of  that  relation.  It  is  true  that  the  relation 
was  created  by  contract,  but  the  duty  upon 
which  the  appellee  relies  to  recover  in  this 
action,  if  it  existed,  was  imposed  by  law, 
and  arose  from  the  relation,  rather  than  the 
contract.  For  a  neglect  to  perform  this 
duty  the  appellee  had  the  right  to  elect  to 
sue  upon  the  contract,  or  to  treat  the  wrong 
suffered  by  the  neglect  as  a  tort,  and  bring 
an  action  esp  delicto.  The  rule  in  such 
cases  as  this  is  correctly  stated  in  Nevin  v. 
Pullman  Palace  Car  Co.  106  111.  222,  236, 
46  Am.  Rep.  688,  as  follows:  "Where  the 
duty  for  whose  breach  the  action  is  brought 
would  not  be  implied  by  law,  by  reason 
of  the  relations  of  the  parties,  whether  such 
relations  arose  out  of  a  contract  or  not,  and 
its  existence  depends  solely  upon  the  fact 
that  it  has  been  expressly  stipulated, 
.  .  .  the  remedy  is  in  contract,  and  not 
in  tort, — when  otherwise  case  is  an  appro- 
priate remedy."  Clark  v.  8t.  Louis,  K.  O. 
46  L.  R.  A. 


d  N.  R.  Co.  64  Mo.  440;  Bliss,  Code  PL 
3d  £d.  §  14;  Pom.  Code  Rem.  3d  ed.  §S  568- 
671;  4  Elliott,  Railroads,  §  1693. 

The  railroad  of  appellant  is  built  and 
operated  in  part  in  this  state.  In  regard  to 
such  railroads  the  Constitution  provides  as 
follows  "All  railroads  which  are  now  or 
may  be  hereafter  built  and  operated,  either 
in  whole  or  in  part,  in  this  state,  shall  be 
responsible  for  all  damages  to  persons  and 
property,  under  such  regulations  as  may  be 
prescribed  by  the  general  assembly."  Arti- 
cle 17,  S  12.  Section  6240,  Sand,  k  EL  Big. 
provides:  "All  persons  who  are  engaged  in 
the  common  service  of  such  railway  corpora- 
tions [foreign  or  domestic,  doing  business  in 
this  state],  and  who,  while  so  engaged,  are 
working  together  to  a  common  purpose,  of 
same  grade,  neither  of  such  persons  being 
intrusted  by  such  corporations  with  any  su- 
perintendence or  control  over  their  fellow 
employees,  are  fellow  servants  with  each 
other;  provided,  nothing  herein  contained 
shall  be  so  construed  as  to  make  employees 
of  such  corporation  in  the  service  of  such 
corporation  fellow  servants  with  other  em- 
ployees of  such  corporation  engaged  in  any 
other  department  or  service  of  such  corpo- 
ration. Employees  who  do  not  come  within 
the  provisions  of  this  section  shall  not  be 
considered  fellow  servants."  And  §  6250 
provides:  "No  contract  made  between  the 
employer  and  employee  based  upon  the  con- 
tingency of  the  injury  or  death  of  the  em- 
ployee limiting  the  liability  of  the  employer 
under  this  act,  or  fixing  damages  to  be  re- 
covered, shall  be  valid  and  binding."  The 
effect  of  these  statutes  is  to  limit  the  risk 
assumed  by  an  employee  on  account  of  the 
acts  or  omissions  of  persons  in  the  service 
of  the  same  employer  to  tlie  neglect  of  thoee 
who  are  fellow  servants  within  the  meaning 
of  the  statutes,  and  to  impose  upon  the  mas- 
ter the  duty  to  protect  him  against  the  neg- 
lect of  all  other  fellow  employees  in  the  dis- 
charge of  their  duties,  and  to  render  the  em- 
ployer liable  in  damages  for  injuries  suffered 
on  account  of  the  failure  to  discharge  thi» 
duty. 

The  appellant  was  and  is  subject  to  and 
governed  by  these  statutes,  and  is  liable  to 
its  employees  in  tort  for  injuries  caused  by 
the  failure  to  discharge  any  duties  growing 
out  of  them. 

The  appellant'  says  that  the  court  erred  in 
giving  to  the  jury  an  instruction  in  word» 
as  follows:  "If  you  find  from  the  evidence 
that  it  was  the  duty  of  Bennett  to  inspect 
the  engine  for  the  defective  step,  and  that 
by  the  exercise  of  ordinary  care  he  could 
have  discovered  the  defect,  and  if  you  find 
that  the  step  was  defective,  and  that  it  was- 
also  the  duty  of  Johnson  to  inspect  the  en- 
gine for  such  defect,  and  that  he,  by  the  ex- 
ercise of  ordinary  care  and  observation., 
would  have  discovered  the  defect,  and  that 
when  the  plaintiff  was  injured,  if  he  was  in- 
jured, he  and  said  Johnson  were  not  engaged 
in  the  same  department  or  service  of  the  de- 
fendant, and  were  not  working  together  to 
a  common  purpose,  and  that  negligence  of 
said  Johnson,  if  you  find  that  he  was  negli- 
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gent,  contributed  to,  or  was  in  part  the 
cause  of,  plaintiff's  injury,  and  that  the 
plaintiff  was  not  injured  by  reason  of  want 
of  ordinary  care  for  his  own  tiafety,  then 
your  verdict  will  be  for  the  plaintiff." 

This  instruction,  it  says,  was  defective  be- 
cause it  assumes  that  the  step  was  defective 
at  some  time  prior  to  the  accident  when  the 
engineer  and  Johnson  should  have  made 
their  inspection,  or  when  they  did  in  fact 
make  it.  If  this  was  a  defect,  it  was  cured 
by  the  following  instructions  given  at  the 
instance  of  appellant: 

"  ( 1 )  Becker,  by  virtue  of  his  employment, 
assumed  all  the  ordinary  and  usual  risks  and 
hazards  incident  to  his  employment,  and  ihe 
railroad  company  was  not  an  insurer  of  the 
perfection  of  the  step  in  question,  or  the 
safety  of  Becker, — the  railroad  company  be- 
ing required  to  exercise  reasonable  and  or- 
dinary care  and  diligence  and  only  such,  in 
furnishing  to  its  employees  reasonably  safe 
machinery  and  instrumentalities  for  the 
operation  of  its  railroad ;  and  it  will  be  pre- 
sumed, in  the  absence  of  anything  to  the  con- 
trary, that  the  railroad  company  has  per- 
formed its  duty  in  such  cases,  and  the  bur- 
den of  proving  otherwise  rests  upon  Becker. 
And  in  this  case,  as  Becker  seeks  to  recover 
damages  for  injuries  resulting  from  alleged 
defective  step  furnished  by  the  railroad  com- 
pany, it  not  only  devolves  upon  him  to  prove 
8iich  defect,  but  it  also  devolves  upon  him  to 
show  either  that  the  railroad  company  had 
notice  of  such  defect  complained  oi,  or  that 
by  the  exercise  of  reasonable  and  ordinary 
care  and  diligence  it  might  have  obtained 
such  notice;  and  proof  of  a  single  defective 
or  imperfect  operation  of  such  step,  result- 
ing in  injury,  is  not  if  itself  sufficient  evi- 
dence, nor  any  evidence,  that  the  company 
had  previous  knowledge  or  notice  of  such  de- 
fect. 

"(2)  You  are  further  instructed  that  al- 
though you  may  find  and  believe  from  the 
evidence  that  the  step  in  question  was  loose, 
and  that  it  turned  with  Becker,  and  he 
thereby  received  the  injuries  complained  of, 
still  he  is  not  entitled  to  recover  in  this 
action  unless  he  has  shown  by  a  preponder- 
ance of  the  evi<fcnce  (that  is,  a  neater 
weight  of  the  evidence)  that  the  defendant 
or  its  serfants  who  were  intrusted  with  the 
duty  of  inspection  had  notice  of  the  fact 
that  said  step  was  loose  prior  to  the  time 
of  the  injury,  or  that  the  step  was  loose  a 
sufficient  length  of  time  before  the  injury 
that  its  condition  could  have  been  discov- 
ered by  the  defendant  or  its  said  inspectors 
by  the  exercise  of  reasonable  care,  and 
could  not  have  been  discovered  by  Becker 
by  exercise  of  the  same  degree  of  care;  and 
unless  the  plaintiff  has  so  shown,  you  will 
find  for  the  defendant. 

"And  you  are  further  Instructed  that 
knowledge  on  the  part  of  witness  Buck  that 
the  step  was  loose  at  Thayer  is  not  knowl- 
edge to  the  defendant  company. 

"(3)  The  presumption  is  that  the  rail- 
road company  has  done  its  duty  by  furnish- 
ing safe  and  suitable  appliances  for  the 
performance  of  its  work,  and,  when  this  is 
46  li.  R.  A. 


overcome  by  positive  proof  that  the  appli- 
ances were  defective,  the  plaintiff  is  met 
by  a  further  presumption  that  the  railroad 
company  had  no  notice  of  the  defect,  and 
was  not  negligently  ignorant  of  it.  It  is 
not  sufficient  to  show  that  the  plaintiff  was 
injured,  and  that  the  injury  resulted  from  a 
defect  in  the  step,  but  he  must  go  further 
and  establish  the  fact  that  the  injury  hap- 
pened because  the  railroad  company  did  not 
exercise  proper  care  in  the  premises,  in  dis- 
covering and  repairing  said  step." 

At  the  request  of  the  appellant,  and  with 
the  consent  of  the  appellee,  the  court  in- 
structed the  jury  that  Bennett,  the  engi- 
neer, and  appellee,  the  fireman,  were  fel- 
low servants  at  the  time  the  injury  occurred. 
Now,  appellant's  counsel  says:  "If  we  ad- 
mit .  .  .  that  Bennett,  the  engineer, 
did  not  inspect  this  step  at  Memphis,  and 
did  not  apply  the  usual  test  to  ascertain  its 
condition,  and  that  he  was  negligent,  it  be- 
ing admitted  in  this  case  by  the  record  that 
Bennett  and  the  plaintiff  were  fellow  serv- 
ants, then  we  submit  that  there  is  no  room 
for  reasonable  minds  to  differ  on  the  propo- 
sition that  Bennett's  negligence  was  the  di- 
rect and  promoting  cause  of  this  injury,  be- 
cause, but  for  his  negligence  (admitting 
that  he  was  negligent,  and  admitting  that 
the  step  was  defective  at  Memphis),  the  in- 
jury could  not  have  happened,  and  his  neg- 
ligence, if  he  was  negligent,  was  not  a  con- 
tributing cause,  but  was  the  direct,  inmie- 
diate,  last  moving,  and  approximate  cause 
of  the  accident;"  and  for  this  reason  they 
say  that  the  instruction  objected  to  by  ap- 
pellant, as  before  stated,  was  defective,  and 
should  not  have  been  given.  But  this  is  not 
correct.  The  trial  court  told  the  jury,  by 
this  instruction,  that  if  they  found  that  the 
stop  by  which  the  appellee  was  injured  was 
defective,  that  Johnson  negligently  failed 
to  discover  that  it  was  in  that  condition, 
that  his  negligence  contributed  to  the  in- 
jury, and  that  he  was  not  a  fellow  servant 
of  Becker,  to  return  a  verdict  in  favor  of 
appellee.  If  such  findings  were  true,  John- 
son's negligence  was  a  proximate  cause  of 
the  injury;  for  there  is  no  evidence  that  he 
fastened  the  step  when  the  engine  was  at 
Thayer,  the  last  time  before  the  accident  oc- 
curred. He  testified  that  he  did  not.  If 
they  were  loose,  then  they  remained  so  until 
they  were  fastened;  and  the  evidence  shows 
that  the  left  step,  which  was  the  cause  of 
the  injury,  was  not  fastened  hntil  after  the 
accident.  The  only  negligence  of  Johnson 
which  could  have  contributed  to  the  injury 
was  his  failure  to  exercise  proper  care  in  the 
inspection  of  the  step,  and,  if  it  contributed, 
it  set  the  trap  which  caught  and  injured  the 
appellee.  The  failure  of  the  engineer  to 
fasten  the  step  did  not  render  the  negligence 
of  Johnson  harmless  or  less  effective,  but 
left  it  free  to  work  the  injury  it  was  lying 
in  wait  to  inflict.  The  injury  was  probably 
the  result  of  the  concurring  negligence  of 
the  two  employees,  and  may  not  have  oc- 
curred in  the  absence  of  either.  It  is  no  de- 
fense, however,  for  the  appellant  to  prove 
that  the  negligence  of  the  engineer  contrib- 
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uted  to  it.  1  Shearxn.  &  Redf.  Neg.  5th  ed. 
p.  292,  §  188,  and  cases  cited.  This  neces- 
sarily follows  from  the  imposition  of  the 
duty  to  inspect  on  both  employees,  and  the 
purpose  it  was  intended  to  serve;  for  it  was 
imposed  upon  both  to  serve  as  a  check 
against  the  negligence  of  each  of  them,  and 
to  protect  appellee  against  consequent  in- 
juries. 

The  appellant  complains  because  the  court 
refused  to  instruct  the  jury  in  the  follow- 
ing words:  "You  are  instructed  that  it  is 
a  rule  of  law  that  the  railroad  company  is 
not  liable  to  any  of  its  employees  for  the 
negligence  of  a  fellow  servant;  and  under 
the  evidence  in  this  case  you  are  instructed 
that  with  reference  to  the  act  complained 
of,  and  at  the  time  Becker  was  injured,  he 
and  Inspector  Johnson  were  fellow  servants, 
and,  if  you  find  and  believe  from  the  evi- 
dence that  Becker  was  injured  through  the 
negligence  of  said  Johnson,  then  the  rail- 
road company  would  not  be  liable  for  such 
negligence  of  said  Johnson." 

Were  Johnson  and  Becker  fellow  serv- 
ants? Under  the  statutes  of  this  state,  four 
conditions  must  concur  to  constitute  differ- 
ent employees  of  the  same  railway  company 
fellow  servants:  First,  they  must  be  en- 
gaged in  the  common  service  of  the  railway 
company;  second,  while  so  engaged  they 
must  be  working  together  to  a  common  pur- 
pose; third,  neither  of  them  must  be  in- 
trusted by  the  railway  company  with  any 
superintendence  or  control  over  their  fellow 
employees;  fourth,  they  must  be  engaged  in 
the  same  department  of  service. 

Did  the  relations  of  Johnson  and  Becker 
conform  to  all  these  conditions?  Johnson 
was  an  inspector  and  repairer  of  all  of  ap- 
pellant's engines  at  Thayer, — about  60  or  60 
in  number, —  and  Becker  was  a  fireman  on 
one  of  them.  Johnson's  duty  was  to  inspect 
the  engines  in  the  roundhouse,  and  make, 
such  repairs  as  he  could  in  the  way  of  screw- 
ing up  bolts  and  nuts,  and  putting  in 
springs,  and  other  work.  In  addition  to  his 
duties  on  the  road,  it  was  the  duty  of  Beck- 
er, as  fireman,  to  see  that  his  engine  was 
provided  with  tools,  and  that  the  tool  boxes 
and  supply  boxes  for  oil  were  kept  locked 
when  the  engine  was  in  the  roundhouse,  and, 
before  his  engine  started  out  on  the  road,  to 


see  that  it  was  provided  with  a  full  tank, 
that  there  was  sand  in  the  sand  boxes,  that 
the  ash  pan  was  in  a  clean  condition,  and 
that  a  fire  in  the  engine  was  prepared  for 
the  road,  and  on  and  ofiT  the  road  to  keep  the 
engine  clean  and  the  signal  lamps  in  repair. 
His  chief  duties  were  performed  on  his  en- 
gine while  on  the  road.  Johnson  was  in  the 
mechanical  department,  and  subject  to  the 
authority  of  the  roundhouse  foreman,  and 
Becker,  when  off  the  road  and  at  Thayer, 
was  subject  to  the  same  authority,  and  while 
on  the  road  in  the  discharge  of  his  duties  was 
in  the  transportation  department,  and  subject 
to  the  authority  o|  the  superintendent  of  the 
same ;  but  it  seems  that  the  roundhouse  fore- 
man could,  while  he  was  on  his  engine  on  the 
road,  discharge  him  for  neglect  of  duty,  or 
order  him  to  leave  his  engine  for  the  pur- 
pose of  discharging  a  duty  at  some  other 
place.  Until  he  exercised  this  authority, 
however,  Becker,  while  on  the  road,  was  in 
the  transportation  department,  and  subject 
to  the  authority  of  those  in  control  of  that 
department.  When  Becker  was  at  Thayer, 
his  and  Johnson's  duties  were  different,  and 
were  not  such  as  to  associate  and  bring  them 
together  in  their  work,  except  casually  when 
they  might  work  on  Becker's  engine  at  the 
same  time,  Becker  cleaning  and  Johnson  in- 
specting or  repairing.  They  could  not  be 
said  to  have  been  working  together,  except 
when  and  so  long  as  they  were  so  actually 
engaged.  Their  working  together  was  not 
sufficient  to  constitute  them  associates  in' 
labor  any  longer  than  it  continued,  no  more 
than  the  casual  meeting  of  individuals  for 
short  periods  of  time  could  constitute  them 
associates.  As  they  were  not  working  to- 
gether in  the  same  department  at  the  time 
the  accident  occurred,  it  follows  that  they 
were  not  fellow  servants  at  the  time  when 
Becker  was  injured,  and  that  the  instruction 
asked  for  by  the  appellant  to  the  contrary 
effect  was  properly  refused. 

We  think  that  the  evidence  was  sufficient 
to  sustain  the  verdict  of  the  jury  in  this 
court. 

Judgment  affirmed. 

Gh.  J.,  did  not  participate. 


Rehearing  denied. 


CALIFORNIA    SUPREME    COURT. 


VINELAND      IRRIGATION      DISTRICT, 

Appt., 

V. 

AZUSA    IRRIGATION    COMPANY  et  al., 

Respts, 

( Cal ) 

i.     The     subsiirface     floTV     of    m     river 

through  a  gravelly  bed  la  subject  to  legal  ap- 
propriation. 


2.  A  tunnel  Into  tlie  flrrmxellF  bed  of  m 
rlxer  for  the  mpprotfrlatlon  of  the 
■abiinrfmee  llovr  Is  unlawful,  If  It  ere- 
ates  an  artificial  draft  upon  tbe  surface  flow 
of  the  stream,  whicli  draws  down  a  part  of 
it  and  weakens  and  injures  the  natural  bed, 
and  thereby  interferes  with  the  rights  of  prior 
appropriators  of  the  surface  flow. 

8.  A  sabseqiient  approprlator  of  the 
sabsnrface  flow  of  a  rlver»  who  obtains 
water  by  a  tunnel  which  does  not  Impair  any 


Note. — For  rights  In  subterranean  waters, 
see  note  to  Southern  P.  R.  Co.  v.  Dufour  (Cal.) 
19  L.  R.  A.  92;  also  Willis  t.  Perry  (Iowa)  2tt 
L.  R.  A.  124  ;  Tampa  Waterworks  Co.  t.  Cllne 
(Fla.)  83  Lv  R.  A.  876:  Wheelock  y.  Jacobs 
46  L.  R.  A. 


(Vt.)  43  L.  R.  A.  105;  Smith  v.  Brooklyn  (N. 
T.)  45  L.  R.  A.  664. 

As  to  appropriation  of  percolating  waters,  see 
SuIIlTan  T.  Northern  Spy  Mln.  Co.  (Utah)  80 
L.  R.  A.  186.  and  note. 
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TlgttM  to  the  rarfaee  flow,  may  insist  that  a 
prior  appropriator  of  the  surface  flow  shall 
not  change  his  place  of  diversion  so  an  to  pre- 
vent £he  sarface  flow  from  passing  the  head 
of  the  tunnel. 

4.  A  coBsolldmtlon  of  tlie  rifflits  of  m 
prior  mpproprlator  of  the  siirfmce 
ilovr  of  m  river  with  the  rights  of  a  subse- 
quent appropriator  of  a  subterranean  flow  will 
not  Justify  the  ignoring  of  the  intervening 
rights  of  another  appropriator  of  the  subsur- 
face flow. 

6.  An  Injunction  may  be  irranted  to 
protect  the  rights  of  an  appropriator  of  water 
against  its  wrongful  diversion  by  others.  < 

(October  28,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles 
County  in  favor  of  defendants  in  an  action 
brought  to  restrain  defendants  from  chang- 
ing Uie  place  of  diversion  of  appropriated 
water  from  a  stream.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Works  ft  Lee  for  appellant. 

Messrs.  Anderson  ft  Anderson,  with 
Messrs.  Silent  ft  Campbell,  for  respond- 
ents: 

Where  subterranean  waters  are  running  in 
a  defined  channel,  no  distinction  exists  be- 
tween waters  so  running  under  the  surface 
or  upon  the  surface  of  the  earth.  They  are 
such  property  or  incidents  to  the  property 
as  may  be  acquired  by  grant,  express  or  im- 
plied, or  by  appropriation;  and  when  rights 
in  them  are  thus  acquired  the  owner  cannot 
be  devested  of  his  jrights  by  the  wrongful 
acts  of  another;  but,  on  the  other  hand, 
waters  merely  percolating  through  the  soil 
without  a  defined  channel  are  not  governed 
by  the  same  laws  that  surface  streams  are. 

Kinney,  Irrigation,  §  298;  Hanson  v.  Mo- 
Cue,  42  Cal.  308,  10  Am.  Rep.  299;  Hoyt  v. 
Hudson,27  Wis.  666,  9  Am.  Rep.  473;  Angell, 
Water  Courses,  §  4. 

Percolating  water  is  water  flowing  below 
the  subsurface;  water  other  than  that  of  a 
running  stream,  open,  visible,  and  clearly  to 
be  traced. 

Mosier  ▼.  Caldwell,  7  Nev.  363;  Southern 
P.  R.  Co.  V.  Dufomr,  95  Cal.  618,  19  L,  R.  A. 
92,  30  Pac.  783. 

One  cannot  lawfully  bore  into  the  porous 
bed  of  a  river,  and  by  indirect  means  draw 
away  the  water  percolating  from  the  surface 
stream,  which  has'  been  appropriated  by  an- 
other. 

Emporia  v.  Soden,  25  Kan.  588,  37  Am. 
Rep.  205;  AStna  Mills  v.  Brookline,  127 
Mass.  69 ;  McClelkkn  v.  Hurdle,  3  Colo.  App. 
430,  33  Pac.  280. 

Appellant  having  admitted  that  the  re- 
spondents are  the  owners  of  the  surface  flow 
of  the  stream,  and  the  court  having  found 
that  appellant  has  run  its  tunnel  into  the 
bed  of  the  stream  and  is  drawing  off  the  sur- 
face flow,  this  disposes  of  its  case. 

Plaintiff's  attempted  appropriation  is 
void  because  it  was  made  upon  priva4;e  prop- 
erty, and  Dot  upon  public  domain. 

Kinney,  Irrigation,  §  272;  Pom.  Riparian 
RighU,  §  15. 

Defendants  are  riparian  owners,  and,  as 
46  L.  R.  A. 


such,  are  entitled  to  the  flow  of  the  stream 
uninterrupted  by  plaintiff. 

Stanford  v.  Felt,  71  Cal.  249,  16  Pac.  900; 
Kinney,  Irrigation,  §  48. 

Defendants'  rights  as  flrst  appropriatora 
include  the  secondary  right  or  easement  to 
save  and  husband  the  water  by  any  means 
usual  and  necessary  for  that  purpose;  and 
any  injury  resulting  therefrom  is  damnum 
absque  injuria. 

Ware  v.  Walker,  70  Cal,  595,  12  Pac.  475. 

Appellant  has  absolutely  failed  in  present- 
ing a  clear  or  well-defined  right  to  any  water, 
and  a  court  of  equity  will  not  grant  an  in- 
junction when  the  right  to  the  enjoyment  of 
the  subject  of  controversy  is  doubtful  and 
not  supported  by  decisive  and  perfectly  satis- 
factory evidence,  nor  where  the  probabilities 
are  that  more  wrong  will  be  done  than  pre- 
vented. 

North  V.  Kershaw,  4  Blatchf.  70,  Fed.  Cas. 
No.  10,311;  Swift  v.  Jenks,  19  Fed.  Rep. 
641 ;  10  Am.  &  Eng.  Enc.  Law,  pp.  780,  783^ 
784;  High,  In j.  §881. 

Mr.  A.  1£.  Stephens  also  for  respondents. 

Henshaw,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  sued,  as  an  appropriator  of  m 
part  of  the  subterranean  flow  of  the  San 
Gabriel  river,  to  restrain  the  defendants, 
who  are  also  appropriators  of  the  waters  of 
the  same  stream,  from  changing  their  plaee 
and  manner  of  diversion  to  the  plaintiff's  ixk- 
jury.  The  defendants,  who  are  very  no- 
raerous,  made  answer,  and,  without  particu- 
larizing their  pleadings,  it  will  be  suffieient,. 
spralcing  of  them  collectively,  to  say  that 
they  asserted  a  right  to  all  of  the  waters  of 
the  stream  prior  and  superior  to  that  off 
plaintiff,  both  as  appropriators  and  as  own^ 
ers  of  riparian  lands.  By  cross  complaint 
they  sought  also  to  restrain  plaintiff  from 
further  taking  the  waters  of  the  river,  upoQ 
the  ground  that  it  materially  interfered  with 
their  own  prior  and  superior  rights  thereto. 

The  following  facts  are  necessary  to  an  un- 
derstanding of  the  litigation:  The  San  Ga- 
briel river  flows  through  the  San  Gabriel 
oanyon  over  government  land,  whence  it 
passes  out  into  San  Gabriel  valley.  The 
channel  of  the  river  is  well  defined,  both  Id 
the  canyon  and  after  it  passes  into  the  val- 
ley. In  the  canyon  the  stream  is  tortuous, 
and  of  varying  width;  in  places  narrow,  ii) 
others  broadening  out  into  fiats  and  bars. 
The  rocky  walls  of  the  canyon  are  the  natural 
banks  of  the  stream.  The  space  between 
these  rocky  walls  is  filled  with  a  loose  forma- 
tion of  sand,  gravel,  and  bowlders.  This 
forms  the  bed  of  the  stream.  In  the  summer 
season  the  channel  is  changeable  along  and 
across  this  gravel  bed,  moving  from  one  side 
of  the  canyon  to  the  other.  In  places  the 
waters  of  the  stream  divide,  forming  small 
islands.  The  gravelly  bed  of  the  stream  is 
of  varying  depth,  being  shallow  where  the 
canyon  narrows  and  deeper  in  its  broader 
parts.  The  water  from  the  surface  fiow  of 
the  stream  saturates  this  gravelly  bed  at 
times  and  in  places  from  canyon  wall  to  can- 
yon wall.    This  water  saturating  the  gravel* 
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ly  bed  is  a  part  of  the  waters  of  the  San 
Gabriel  river  flowing  in  its  channel  between 
ita  natural  banks  in  contact  with  the  sur- 
face flow,  and  forms  the  subsurface  flow  of 
the  river.  It  is  found  by  the  court  that  this 
subsurface  flow  protects  and  supports,  and  is 
necessary  for  the  protection  and  support  of, 
the  surface  flow.  At  a  time  prior  to  the  ac- 
quisition by  plaintiff  of  any  of  its  assertecl 
rights,  it  is  admitted  that  the  defendants 
other  than  the  defendant  the  Azusa  Water 
Development  A  Irrigation  Company  had  ap- 
propriated all  of  the  waters  constituting  the 
surface  flow  of  the  river,  diverting  them  at 
a  point  below  plaintiff's  point  of  later  di- 
version. These  defendants  actually  took  tiie 
surface  waters  of  the  stream,  and  no  others. 
Owing  to  the  nature  and  character  of  the  bed 
of  the  stream,  it  appears,  as  it  would  be  nat- 
ural to  expect,  that  a  large  volume  of  water 
is  carried  by  the  subsurface  flow.  It  is  pos- 
sible and  practicable  to  impound  this  water, 
and  make  it  available  for  useful  purposes, 
in  some  instances  by  a  dam  called  a  "bedrock 
dam,"  which  is  built  from  the  natural 
country  rock  up  and  through  the  gravelly  bed 
to  and  above  the  surface.  Such  a  dam,  as  a 
matter  of  course,  if  extended  across  the 
channel  of  the  stream,  arrests  and  impounds 
the  subsurface  flow.  Another  method  of 
securing  these  subterranean  waters  is  by 
tunneling.  Under  this  system  a  tunnel  is 
driven  from  a  point  below  in  a  general  di- 
rection up  the  stream  through,  under,  and 
along  this  gravelly  bed.  The  subsurface 
flow  naturally  drains  into  this  tunnel,  and  is 
thus  carried  down  to  the  mouth  of  the  tun- 
nel, and  there  diverted.  Another  of  these 
defendants,  the  Azusa  Water  Development 
&  Irrigation  Company,  still  at  a  time  prior 
to  the  acquisition  by  plaintiff  of  any  of  its 
rights,  posted  at  places  upon  the  stream 
above  the  point  of  diversion  of  the  other  de- 
fendants its  notices  of  intention  to  appro- 
priate all  of  the  unappropriated  waters  of 
the  stream.  Under  this  notice  the  work  ac- 
tually done  by  this  defendant  was  of  the  fol- 
lowing character:  Beginning  at  a  point 
near  the  stream,  and  abc^ve  the  point  of  diver- 
sion of  the  other  defendants,  it  drove  a  tun- 
nel such  as  has  been  described  up  the  bed  of 
the  stream,  and  therein  collected  from  the 
subsurface  flow  some  hundred  or  more  min- 
ers' inches  of  water,  which,  flowing  to  the 
mouth  of  the  tunnel,  was  there  turned  into 
the  stream,  and  permitted  to  run  with  the 
surface  flow  to  the  point  of  diversion  of  the 
other  defendants,  where  the  waters  were  seg- 
regated and  carried  by  their  appropriate  dis- 
tributing systems  to  the  consumers.  Diffi- 
culties, however,  arose  between  this  defend- 
ant and  the  other  defendants  in  this  action, 
and  litigation  followed.  In  the  end  a  so- 
called  "compromise  agreement"  was  entered 
into  between  all  of  the  defendants.  By  this 
their  various  claims  and  contentions  were 
settled  and  determined  between  themselves, 
and,  as  the  court  flnds,  "their  rights  were 
united  and  consolidated,"  and  the  water  of 
the  river  to  which  they  were  entitled  was 
divided  and  apportioned  among  them.  There 
was  appointed  a  committee  of  nine,  which 
40  L.  R.  A. 


should  thereafter,  under  certain  restrletloniy 
have  full  charge  of  the  further  works  of  d^ 
velopment  to  he  constructed.  The  ftotioe  of 
appropriation  of  the  defendant  the  Azusa 
Water  Department  k  Irrigation  Company 
was  posted  upon  the  27th  day  of  August, 
1883,  and,  as  the  court  finds,  it  prosecuted 
its  work  of  construction  diligently  and  un- 
interruptedly until  the  26th  &,y  of  January, 
1889.  Upon  this  date  the  compromise  agree- 
ment above  mentioned  was  consummated; 
and,  as  the  court  still  further  finds,  the  com- 
mittee of  nine  immediately  after  took  chai^ 
of  the  development  tunnel  of  the  Azusa 
Water  Development  &  Irrigation  Company, 
and  at  once  let  contracts  for  continuing  the 
work  in  the  development  of  the  tunnel,  and 
prosecuted  the  work  diligently  and  uninter- 
ruptedly until  the  completion  thereof,  in 
1896.  After  the  date  of  the  compromise 
agreement  the  plaintiff  was  organized  as  an 
Irrigation  district.  In  March,  1890,  it  com- 
menced the  construction  of  its  tunnel,  com- 
pleting the  work  in  October,  1893.  This 
tunnel  began  upon  the  opposite  side  of  the 
river  from  the  tunnels  of  defendants,  upon 
the  lands  in  the  private  ownership  of  the 
plaintiff,  and  was  driven  towards  and  into 
the  gravelly  bed  of  the  river.  By  this  tun- 
nel, as  by  the  tunnel  of  the  Azusa  Water  De- 
velopment k  Irrigation  Company,  the  sub- 
terranean flow  of  the  stream  was  gathered 
and  diverted  to  the  amount  of  about  60  min- 
ers' inches  of  water.  The  place  where  the 
tunnel  entered  the  river  bed,  from  which 
the  major  portion  of  its  waters  was  gathered^ 
was  above  the  point  where  the  defendants 
for  years  past  and  at  that  tim.e  were  divert- 
ing the  surface  flow,  and  at  a  point  below 
where  the  defendant  the  Azusa  Water  De- 
velopment &  Irrigation  Company  turned 
into  the  stream  the  subsurface  waters  de- 
veloped by  its  tunnels.  Plaintiff  continued 
for  several  years  to  draw  from  its  tunnel  an 
amount  of  water  varying  with  the  amount 
carried  by  the  surface  now  of  the  stream, 
while,  upon  the  other  hand,  the  committee  of 
nine,  acting  under  the  compromise  agree- 
ment and  the  notice  of  appropriation  by  the 
defendant  Azusa  Water  Development  A 
Irrigation  Company,  continued  work  upon 
the  Tatter's  tunnel,  driving  it  still  further  up 
the  stream,  constructing  galleries,  and 
finally  sinking  shafts  from  the  surface  to  the 
tunnel  to  catch  and  drain  all  the  surface 
flow.  They  designed  thus  to  collect  all  of 
the  surface  flow  at  a  point  several  thousand 
feet  above  the  mouth  of  the  tunnel,  and  all 
the  subterranean  flow  which  could  there  be 
gathered,  and  to  carry  the  same  through 
their  tunnel,  but  they  proposed  no  longer  to 
turn  these  waters  into  the  natural  bed  of 
the  stream^  thus  to  flow  past  the  head  of 
plaintiff's  tunnel,  as  had  formerly  been  done, 
but  to  divert  them  at  the  mouth  of  this  tun- 
nel. The  effect  of  this  would  be  and  was  that 
the  surface  flow  of  the  stream  ceased,  and 
with  its  cessation  the  water  no  longer  en- 
tered plaintiff's  tunnel,  and  it  dried  up. 
Plaintiff  then  commenced  this  action.  It 
asserted  that  the  San  Gabriel  river,  a  shoit 
distance  above  its  place  of  diversion,  divided 
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into  two  streams  with  well-defined  channels^ 
— ^the  one  a  surface  stream,  the  other  a  sub- 
terranean stream,  from  which  it  drew  its 
water.  Then  it  was  an  appropriator  of  the 
waters  of  this  subterranean  stream,  and  that 
the  effect  of  the  change  in  the  place  and 
manner  of  defendants'  diversion  was  to  send 
this  stream  dry.  The  court  found  against 
plaintiff's  allegations  of  a  separate  and  well- 
defined  subterranean  stream,  but  this  find- 
ing, in  view  of  the  others  which  it  actually 
did  make,  it  is  unnecessary  to  consider  fur- 
ther than  to  say  Uiat  it  draws  support  from 
the  evidence. 

From  the  foregoing  it  is  apparent  that 
plaintiff's  cause  of  action  rests  upon  its  as- 
serted right  as  a  subsequent  appropriator  of 
the  waters  of  the  stream,  and  the  conse- 
quent injury  to  its  rights  following  the 
change  by  the  defendants  of  their  place  of 
diversion.  Defendants,  by  cross  complaint, 
themselves  averred  that  plaintiff  was  taking 
the  waters  of  the  river,  to  which  extent, 
then,  it  was  an  appropriator;  but  they  in- 
sisted that  this  taking  was  in  violation  of 
and  injurious  to  their  earlier  rights.  Plain- 
tiff complains — ^and  with  some  justice — that 
upon  this  important  question  as  to  whether 
or  not  it  was  an  appropriator  of  the  waters 
of  the  stream  the  court  has  faile<l  to  find. 
The  findings  are  somewhat  discursive.  They 
are  not  limited  to  declarations  upon  the 
ultimate  facts  in  issue,  but  contain  many 
probative  facts,  and  leave  something  too 
much  to  inference  and  deduction.  When  it 
is  come  to  consider  whether,  from  these  find- 
ings, it  can  be  determined  whether  the  court 
did  or  did  not  hold  the  plaintiff  to  be  an 
appropriator,  some  difiiculty  will  be  ex- 
perienced. The  court  finds  that  years  before 
the  plaintiff  corporation  came  into  existence 
the  defendants  had  appropriated  "all  of  the 
water  of  said  river  fiowing  in  the  natural 
bed  thereof."  The  correctness  of  this  find- 
ing must  be  conceded  only  if  it  be  held  to  ap- 
ply to  the  surface  fiow,  for  these  defendants 
other  than  the  Azusa  Water  Development  & 
Irrigation  Company  had  done  nothing  to  de- 
velop the  subsurface  fiow.  It  is  found  that 
the  separate  and  independent  subterranean 
branch  of  the  stream,  from  which  plaintiff 
insisted  that  it  was  drawing  its  water,  did 
not  in  fact  exist,  but  that  the  water  which 
entered  plaintiff's  tunnel  "is  the  percolation 
from  the  surface  stream,  and  is  withdrawn 
from  the  surface  stream,  which  defendants 
bad  appropriated  prior  to  the  organization 
of  plaintiff  as  an  irrigation  district."  Again, 
it  is  found  that  "the  water  from  the  sur- 
face fiow  of  the  stream  percolates  through 
tnis  gravelly  bed  of  the  river,  and  fills  the 
voids,  until  in  portions  of  the  canyon  the 
whole  bed  becomes  saturated  from  wall  to 
wall.  This  lower  or  percolating  water  is 
directly  connected  with  the  surface  flow, 
and  protects  and  supports,  and  is  necessary 
for  the  protection  and  support  of,  the  sur- 
face flow  in-  its  course  in  the  natural  bed  of 
the  stream."  Also  the  court  finds  that  the 
plaintiff's  tunnel  is  constructed  into  the 
^avelly  bed  of  the  stream,  through  which 
water  from  the  surface  can  and  does  perco- 
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late;  that  it  is  constructed  into  the  "satur- 
ated mass"  of  gravel  in  the  river  bed.  Still 
further,  that  the  plaintiff's  tunnel  creates  an 
artificial  draft  upon  the  surface  flow  of  the 
siream,  and  draws  down  a  part  of  the  same, 
aibd  weakens  and  injures  the  natural  bed  of 
tfie  stream,  and  tends  to  interrupt  and  carry 
ay  from  defendants  the  surface  flow,  and 
prive  defendants  thereof.  These  flndings 
are  unhappy  in  using  the  phrase  "percolat- 
ing waters,"  a  phrase  of  well-defined  mean- 
ing within  the  law,  in  a  manner  apparently 
not  justifled  by  the  facts.  Percolating 
waters  are  a  part  of  the  soil,  and  belong  to 
the  owner  of  the  soil.  He  may  impound 
them  at  will,  and  the  proprietor  of  lower 
lands  injuriously  affected  cannot  be  heard 
to  complain.  Hanson  v.  MoCue,  42  Cal.  303, 
10  Am.  Rep.  299;  Cross  v.  Kitts,  69  Cal.  217, 
58  Am.  Rep.  668,  10  Pac.  409;  Painter  v. 
Pasadena  Land  d  Water  Co.  91  Cal.  74,  27 
Pac.  539.  It  is  essential  to  the  nature  of 
percolating  waters  that  they  do  not  form 
part  of  the  body  or  flow,  surface  or  subter- 
ranean, of  any  stream.  They  may  either  be 
rain  waters,  which  are  slowly  infiltrating 
through  the  soil,  or  they  may  be  waters  seep- 
ing through  the  banks  or  bed  of  a  stream, 
which  have  so  far  left  the  bed  and  the  other 
waters  as  to  have  lost  their  character  as  part 
of  the  fiow.  If  these  waters  which  the  court 
describes  were  in  fact  percolating  waters, 
then  plaintiff  had  the  unquestioned  right  to 
take  them  by  its  tunnel ;  and,  even  if  injury 
resulted  to  other  appropriators  or  riparian 
owners  upon  the  stream,  they  could  not  be 
heard  to  complain.  Yet  the  court  grants 
these  defendants  an  injunction  against  plain- 
tiff to  restrain  it  from  taking  such  waters. 
The  findings,  therefore,  must  be  construed — 
and  they  are  fairly  susceptible  of  this  con- 
struction— to  mean  that  plaintiff  was  draw- 
ing its  waters  from  within  the  bed  and  chan- 
nel of  the  stream,  and  from  its  subsurface 
flow.  That  one  may  be  a  lawful  appro- 
priator of  such  waters  there  can  be  no  ques- 
tion. To  hold  otherwise  would  be  to  de- 
prive vast  tracts  of  arid  land  of  waters  thus 
obtained,  and  now  beneflcially  used  and  em- 
ployed upon  them,  and  limit  the  legal  taking 
of  waters  to  the  surface  flow  alone.  The  ex- 
istence of  a  well-deflned  subsurface  flow 
within  the  bed  and  banks  of  streams  such 
as  this  is  well  recognized.  Says  Kinney, 
Irrigation,  9  44:  "At  certain  periods  of 
the  year  water  flows  on  the  surface  in  a 
well-defined  course,  and  there  is  at  all  times 
what  is  known  as  the  'underflow.'  This  is 
the  broad  and  deep  subterranean  volume  of 
water  which  slowly  flows  through  the  sand 
and  gravel  underlying  the  most,  if  not  all, 
the  streams  which  traverse  the  country  ad- 
jacent to  the  mountain  systems  of  the  arid 
region.  These  underground  streams  are 
probably  much  greater  in  volume  in  some 
cases  than  the  water  upon  the  surface,  and 
are,  as  far  as  rights  of  appropriation  or 
riparian  rights  are  concerned,  but  a  valuable 
portion  of  the  well-defined  surface  stream." 
Indeed,  illustration  of  the  fact  that  the  trial 
court  itself  must  of  necessity  have  consid- 
ered that  the  taking  of  subterranean  waters 
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from  the  stream  by  means  such  as  those 
employed  by  plaintiff  was  a  legitimate  mode 
of  appropriation  is  furnished  by  the  finding 
that  the  defendant  the  Azusa  Water  Develop- 
ment &  Irrigation  Company  gave  notice  of 
appropriation  as  required  by  the  Code  and 
proceeded  by  its  tunnel  to  develop  and  se- 
cure this  underflow  in  manner  precisely  that 
employed  by  plaintiff,  and  the  court  dis- 
tinctly finds  that  it  was  a  legal  appropriatdr 
of  waters  from  this  same  stream.  We  there- 
fore hold  it  to  be  the  law,  and  we  think  it  to 
be  a  moderate  and  just  exposition  thereof, 
that  one  may,  by  appropriate  works,  develop 
and  secure  to  useful  purposes  the  subsurface 
flow  of  our  streams,  and  become,  with  due 
rm.rd  to  the  rights  of  others  in  the  stream, 
a  legal  appropriator  of  waters  by  so  doing. 
That  plaintiff  thus  was,  at  the  time  of  the 
institution  of  its  action,  an  appropriator, 
permits  of  no  doubt,  but  its  appropriation 
was  legal  only  so  far  as  its  taking  did  not 
imperil  or  impair  the  rights  of  others  su- 
perior to  its  own.  One  may  not,  of  course, 
tunnel  into  the  bed  of  such  a  stream,  or  dam 
its  underground  flow,  and  by  such  means 
draw  away  either  subterranean  or  surface 
waters  the  rightful  use  to  which  has  been  se- 
cured by  others.  If,  upon  the  ofher  hand, 
one  can,  by  development,  obtain  subterranean 
waters  without  injury  to  the  superior  rights 
of  others,  clearly  he  should  be  permitted  to 
do  so. 

This  having  been  said,  the  legal  rights  of 
the  respective  parties  to  this  controversy  are 
not  difficult  of  definition.  As  against  this 
plaintiff,  the  compromise  agreement  could 
not  give  these  defendants  collectively  any 
greater  rights  than  before  they  had  sepa- 
rately enjoyed.  So  far  as  concerns  those  de- 
fendants who  had  appropriated  all  of  the 
surface  fiow,  and  were  diverting  it  at  a  point 
below  the  intake  of  plaintiff's  tunnel,  plain- 
tiff, as  a  subsequent  appropriator,  had  the 
clear  right  to  insist  that  their  place  of  diver- 
sion should  not  be  changed  to  its  injury.  If 
the  surface  flow  which  had  been  permitted  to 
pass  the  head  of  its  tunnel  fed  the  subter- 
ranean flow,  and  if  the  waters  which  the 
plaintiff  thus  took  could  be  and  were  taken 
without  impairment  of  the  rights  of  the  de- 
fendants to  the  surface  flow,  then  plaintiff  is 
justified  in  insisting  that  the  surface  fiow 
should  continue  to  pass  the  head  of  its  tun- 
nel, and  feed  the  underflow.  If,  upon  the 
other  hand,  the  taking  of  this  water  by 
plaintiff,  as  the  court  finds,  creates  an  arti- 
ficial draft  upon  the  surface  fiow  of  the 
stream,  draws  down  a  part  of  it,  and  weak- 
ens and  injures  the  natural  bed  of  the 
stream,  and  tends  to  interrupt  and  carry 
away  from  the  defendants  the  surface  flow, 
and  to  deprive  them  of  it,  since  plaintiff's 
use  of  the  water  has  not  ripened  into  a  pre- 
scriptive right,  defendants  are  entitled  to  an 
injunction  to  restrain  this  illegal  interfer- 
ence. Again,  as  the  Azusa  Water  Develop- 
ment &  Irrigation  District  is  an  appro- 
priator prior  m  time  and  right  to  the  plain- 
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tiff,  if  its  notice  of  appropriation  be  valid,  as 
the  court  flnds,  and  if  its  work  has  been 
properly  prosecuted,  it  would  have  the  un- 
questioned right  to  develop  and  take  the  sub- 
surface flow  to  the  extent  of  5,000  miners' 
inches,  and  to  divert  the  water  at  a  point 
above  the  head  of  plaintiff's  tunnel,  and  of 
this  plaintiff  could  not  be  heard  to  complain. 
But  in  the  fact  that  this  defendant  had  com- 
promised its  differences  and  consolidated  ita 
rights  with  the  other  defendants  will  be 
found  no  legal  justification  for  the  diver- 
sion at  a  point  above  of  all  of  the  surface 
flow  which  had  been  accustomed  to  pass  be- 
yond plaintiff's  point  of  diversion.  The  ap- 
propriators  of  this  surface  flow,  as  has  been 
said,  would  not  be  warranted  in  so  changing 
the  place  of  diversion,  and  the  mere  fact 
that  they  had  consolidated  their  rights  wit^ 
one  who  claimed  the  right  to  develop  a  sub- 
terranean flow  in  subordination  to  their 
rights  would  not  justify  the  ignoring  of  the 
intervening  rights  of  the  plaintiff. 

But  into  an  examination  of  all  these  ques- 
tions, as  affected  by  the  evidence  in  the  case, 
it  will  not  be  necessary  to  enter;   for,   a» 
has  been  said,  the  court  at  the  instance  of 
the  defendants  under  their  cross  complaint 
granted  an  injunction  against  the  plaintiff 
restraining  it  from  asserting  any  right   to 
the  waters  which  it  had  been  U.king,  and  fur- 
ther restraining   it   from   developing  or  ex- 
tending   its    tunnel.    This    injunction    waa 
based  upon  the  flndings  above  adverted  to, 
that  the  water  which  plaintiff  was  taking 
was  drawn  from  and  decreased  the  surface 
flow  of  defendants,  and  that  the  tunnel  weak- 
ened the  natural  bank  and  bed  of  the  stream, 
and  created  an  artificial  draft  upon  the  sur- 
face  waters,    causing    them    to    flow   more 
freely  into  the  tunnel,   and    thus   lessening 
the  amount  which  the  defendants  otherwise 
would  have  received.    These  flndings,  if  sup- 
ported, are  determinative  of  the  case,  for,  if 
plaintiff's  attempted  appropriation  is  so  vi- 
olative of  the  superior  rights  of  the  defend- 
ant appropriators  as  to  justify  an  injunction 
restraining  them  from  asserting  any  right 
to  the  water,  it  cannot  matter  to  plaintiff 
what  place  the  defendants  may,  in  the  fu- 
ture, select  as  their  point  of  diversion.     It 
would  unduly  extend  this  opinion  to  set  forth 
the  evidence  at  length,  but  we  are  satisfied 
that  the  findings  are  abundantly  supported 
by   the  evidence  of  the  engineers   Wright, 
Purnell,'  and    Koebig,    who    testified    with 
unanimity    to    the   matters    found    by   the 
court.     The  right  of  the  defendants  to  an  in- 
junction under  the  facts  found  is  very  clear, 
but,  if  it  needs  support,  it  may  be  found  in 
the    well-considered    cases    of    Emporia    v. 
Soden,  25  Kan.  588,  37  Am.  Rep.  265 ;  JBtna 
Mills  v.  Brookline,  127  Mass.  69;  and  Mc' 
Clellan  v.  Hurdle,  3  Colo.  App.  430,  33  Pac 
280. 

The  judgment  and  order  appealed  from 
are  therefore  affirmed. 

We  concur:  Temple,  J.;  HarriaoBf  J. 
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CAIilFORNIA  NAVIGATION  &  IMPROVE- 
MENT COMPANY,  Appt., 

V. 

UNION    TRANSPORTATION    COMPANY, 

Respt, 


( 


Cat. 


) 


1.  Tbe  dcdlCAtlon  off  a  bisli^ay  alons 
tlie  slaore  of  naTiir*bIe  ipratera  outside 
of  towns  and  cities  does  not  carry  with  It 
a  right  to  land  Tessels  Indiscriminately  on 
such  highway,  and  use  It  as  a  public  landing 
place  to  discharge  and  receive  freight  and 
passengers. 

2.  Tbe  dedication  of  a  landing  is  not 
■bo^vn  by  the  public  use  of  the  place  for  that 
purpose  for  a  period  of  years,  with  the  con- 
sent of  an  agent  of  a  nonresident  owner, 
where  there  is  nothing  to  show  his  authority 
to  make  such  dedication. 

S.  A  former  aorent  cannot  testify  to  tbe 
intention  of  tbe  ovrners  of  land  as  to 
dedication  thereof  to  public  use,  where  his 
testimony  is  unsupported  by  any  facts  tend- 
ing to  show  that  he  knew  what  their  inten- 
tion was,  and  Is  unaccompanied  by  any  acts 
or  declarations  of  the  owners. 

(October  25,  1809.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  San  Joaquin 
County  in  favor  of  defendant  in  an  action 
brought  to  enjoin  defendant  from  landing 
boats  at  plaintiff's  wharf.     Reversed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  Tliomaa  H.  Breese,  with  Messrs. 
l^oods  A  LeTinaky,  for  appellant: 

Evidence  tending  to  prove  that  the  high- 
way running  along  the  banks  of  the  San  Joa- 
quin river  at  this  point,  and  over  and  across 
the  landing,  had  been  dedicated  to  the  pub- 
lic, is  limited  strictly  to  that  easement;  and 
its  scope  cannot  be  enlarged  to  give  ease- 
ments and  privileges  to  the  public  other  than 
that  one  which  the  law  may  presume  from 
evidence  of  this  class. 

Chambers  v.  Furry,  1  Yeates,  167;  Post 
▼.  Pearsall,  22  Wend.  426;  Pearsall  v.  Post, 
20  Wend.  Ill;  Talbott  v.  Grace,  30  Ind.  389, 
95  Am.  Dec.  704;  Washb.  Easem.  4th  ed. 
555. 

A  general  agent  cannot  make  a  dedica- 
tion. 

Bushnell  t.  Scott,  21  Wis.  452,  94  Am. 
Dec.  555. 

Equity  will  enjoin  a  continuing  trespass. 

Warren  Mills  v.  New  Orleans  Seed  Co. 
65  Miss.  391,  4  So.  298;  Sterling's  Appeal, 
111  Pa.  35,  56  Am.  Dec  246;  Lemheck  v. 
Nye,  47  Ohio  St.  336,  8  L.  R.  A.  578,  24  N. 
E.  686;  Pom.  Eq.  Jur.  ft  1357;  Bispham,  Eq. 
8  435. 

Nora. — For  reservation  of  a  landing  place  In 
a  town  grant,  see  Atty.  Gen.  ex  rel.  Adams 
T.  Tarr  (Mass.)  2  L.  R.  A.  87. 

As  to  lease  of  landing  place,  see  Walt  v. 
0*Nell  (C.  C.  App.  6th  C.)  84  L.  R.  A.  660. 

As  to  public  right  of  access  to  water,  see 
Blater  v.  Qoim  (Mass.)   41  L.  R.  A.  268,  and 
note. 
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Messrs.  Fairall  A  Carroll  and  Beddy, 
Campbell,  A  Metson,  for  respondent: 

There  are  three  elements  essential  to  a 
dedication :  ( 1 )  A  setting  apart  of  the  land 
for  a  public  purpose;  (2)  an  intention  to 
dedicate;  (3)  an  acceptance  by  the  public 
of  the  dedication. 

Hall  V.  Kauffman,  106  Cal.  451,  39  Pac. 
756;  Smith  v.  San  Luis  Obispo,  95  Cal.  470, 
30  Pac.  591 ;  People  ex  rel.  El  Dorado  Coun- 
ty v.  Davidson,  79  Cal.  170,  21  Pac.  538; 
Stone  V.  Brooks,  35  Cal.  497;  Helm  v.  Mo- 
Clure,  107  Cal.  199,  40  Pac.  437;  Schvoerdtle 
V.  Placer  County,  108  Cal.  590,  41  Pac.  448. 

This  land  was  set  apart  to  be  used  as  a 
public  landing  and  highway.  It  was  set 
apart  with  the  intention  that  it  should  be 
a  public  landing. 

The  land  thus  set  apart  and  dedicated  was 
accepted  by  the  public. 

The  dedication  was  conclusively  presumed 
from  the  use  of  the  landing  for  the  great 
length  of  time  it  was  used,  because  such 
long-continued  adverse  user  vested  the  claim 
in  the  public. 

Schwerdtle  v.  Placer  County,  108  Cal.  589, 
41  Pac.  448. 

The  appellant,  as  the  lessee  of  the  owner, 
is  clearly  estopped. 

2  Herman,  Estoppel,  §§  1144,  1145,  1147; 
Prescott  V.  Edwards,  117  Cal.  300,  49  Pac. 
178. 

There  can  be  a  dedication  of  real  estate 
for  the  purpose  of  public  landings  upon 
navigable  stream f. 

Barney  v.  Keokuk,  94  U.  S.  324,  24  L.  ed. 
224;  Haight  v.  Keokuk,  4  Ipwa,  199;  1  Dill. 
Mun.  (Dorp.  §  110,  and  note;  Potomac  S.  B. 
Co.  v.  Upper  Potomac  8.  B.  Co.  109  U.  S. 
684,  27  L.  ed.  1074,  3  Sup.  Ct.  Rep.  445,  4 
Sup.  Ct.  Rep.  15;  McMurray  v.  Baltimore, 
54  Md.  104 ;  Illinois  v.  Illinois  0.  R.  Co.  33 
Fed.  Rep.  730;  Godfrey  v.  Alton,  12  111.  29, 
52  Am.  Dec  476. 

Easement  may  be  created  in  favor  of  the 
public  generally,  and  landing  places  are 
easements  of  this  character,  and  may  be 
created  by  dedication  in  the  same  manner 
and  with  the  same  effect  as  highways. 

Barney  v.  Keokuk,  94  U.  8.  336,  24  L.  ed. 
227;  Haight  v.  Keokuk,  4  Iowa,  199;  God- 
frey v.  Alton,  12  111.  29,  52  Am.  Dec.  476; 
Alves  V.  Hevidcrson,  16  B.  Hon.  131;  New 
Orleans  v.  United  States,  10  Pet.  712,  9  L. 
ed.  592;  Rowan  v.  Portland,  8  B.  Mon.  232; 
Mankato  v.  Willard,  13  Minn.  13,  OIL  1,  97 
Am.  Dec.  208. 

A  general  agent,  such  as  Mr.  Ferris  was, 
can  dedicate  land  to  the  public  upon  the 
ground  that  a  principal  may  be  estopped  by 
the  acts  of  his  agent. 

United  States  v.  Chicago,  7  How.  185,  12 
L.  ed.  660;  Brown  v.  Manning,  6  Ohio,  303, 
27  Am.  Dec.  255;  Barclay  v.  Howell,  6  Pet. 
498,  8  L.  ed.  477;  2  Herman,  Estoppel,  % 
1143. 

Before  a  court  of  equity  will  interfere  to 
restrain  a  trespass  it  must  appear  that  the 
injury  resulting  from  the  trespass  will  be 
irreparable  in  its  nature. 

Mechanics*  Foundry  v.  RyaXl,  75  Cal.  601^ 
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17  Pac  703,  62  Cal.  416;  Leach  v.  Day,  27 
Cal.  645. 

Mr.  S.  M.  Spurrier  also  for  respondent. 

Cliipmaiiy  C,  filed  the  following  opinion: 
Injunction.     Defendant    had     judgment, 
irom  which,  and  from  the  order  denying  its 
motion  for  a  new  trial,  plaintiff  appeals. 

Plaintiff  and  defendant  are  corporations 
^T^gSLged  in  transporting  freight  and  passen- 
gers by  river  between  the  city  of  Stockton 
and  the  city  of  San  Francisco  and  interme- 
diate points.     About  June  1,  1S97,  plaintiff 
became  lessee  of  a  certain  piece  of  land  situ- 
Ate  on  Roberts  island,  in  San  Joaquin  coun- 
ty, known    as    "Wakefield's    Landing,"  the 
«ame  being  a  portion  of  the  so-called  "Wake- 
field Ranch,"  adjacent  to  the  San  Joaquin 
river.    It  is  alleged  in  the  complaint  that  de- 
fendant, "without  the  consent  of  plaintiff, 
and  against  the  will  of  the  said  plaintiff, 
has   for   many  days    past  continuously  en- 
tered upon  the  said  land  and  premises,  and 
used  the  same  for  the  purpose  of  making 
landings  and  receiving  therefrom  freight  and 
passengers,  and  of  delivering  thereon  freight 
and  passengers ;  and  that  the  said  defendant, 
4ilthough  requested  so  to  do,  has  refused  to 
^ease  from  said  use  of  the  said  land  and 
premises,  and  threatens  to,  and  will,  unless 
restrained,     .     .    .     continue  to  enter  upon 
and  use  the  said  land  and  premises  for  the 
aforesaid  purposes."     It  is  also  alleged  that 
said  entry  has  caused  and  does  cause  con- 
tinual and  daily  damage,  and  that  to  recover 
the  amount  of  damages  suffered  and  which 
will  be  suffered  will  require  a  multiplicity 
of  suits.     The  defense  to  the  action  set  up 
in  the  answer  is  that  plaintiff  is  not  dam- 
aged, and  that  the  leased  premises  had  long 
•been  dedicated  and  set  apart  and  used  as  a 
public  highway,  and  denies  any  right  in  plain- 
tiff's lessor  to  lease  the  same;  and  also  that 
the  said    premises    had    been,  in  1876,  set 
■apart  and  dedicated  as  a  free  public  wharf 
and  landing,  and  accepted  and  used  by  the 
public  as  such.     The  cause  was  tried  upon 
the  complaint  and  answer,  no  demurrer  to 
either  having  been  interposed.     At  the  re- 
quest of  defendant,  and  against  plaintiff's 
objection,  certain  questions  were  submitted 
to  a  jury,  and   answered   as   follows:      (1) 
That  plaintiff  was  not  in  possession  of  the 
premises  on  July  8,  1897,  "otherwise  than 
as  one  of  the  public."     (2)   The  premises  on 
that  day  were  "a  part  of  a  public  highway, 
which  had  theretofore  been  dedicated  to  the 
public  by  the  owners  of  the  land."     (3)    On 
that  day  the  premises  constituted  a  public 
landing,  which   had  been  dedicated  to  the 
public,  prior  to  the  commencement  of  this 
action,  by  the  owners  of  the  land,  and  the 
same  had  been  accepted  by  the  public  by  the 
use  and  occupation  of  the  same  for  twenty 
years  last  past.     (4)  That  plaintiff  had  not 
been  damaged  other    than    nominally.      (5) 
The  premises,  "for  more  than  twenty  years 
prior  to  the  commencement  of  the  action, 
have  been  continuously,  peaceably,  uninter- 
ruptedly, notoriously,  openly,  and  with  the 
knowledge  of  plaintiff  and  its  grantors  used 
«8  a  public  highway,  road,  and  landing  place 
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by  the  public  in  general,  and  by  all  persons 
who  chose  to  travel  over  said  highway,  road, 
and  landing  place,  and  use  the  same.**  The 
court  adopted  these  answers  as  part  of  the 
findings,  and  also  found  that  on  June  1, 
1807,  one  Ralph  P.  Lane  was  the  owner  of 
the  fee  of  the  property  in  controversy,  and 
that  plaintiff,  "by  means  of  mesne  leases, 
leasea  the  same  from  said  Lane." 

The  principal  question  involved  is:     Did 
the  evidence  justify  the  decision  that  Wake- 
field Landing  was,  prior  to  the  commence- 
ment of  the  action,  dedicated  to  public  use 
as  a  public  landing  place,  and  had  defend- 
ant a  right  to  occupy  it  for  landing  purposes 
against    plaintiff's   consent?    The    evidence 
in  support  of  respondent's  position  was  of 
two  clasdcs, — one  relating  to  the  dedication 
of  a  highway,  and  the  other  to  the  long  use 
by  the  public,  and  the  dedication  to  the  pub- 
lic of  the  land  for  a  wharf  and   landing. 
The  land  in  question  is  part  of  a  tract  of 
about  38,000  acres,  which,  in  1876,  was  the 
property  of    the    Glasgow-California    Land 
Company.     At  that  time  Roberts  island  was 
an  unreclaimed  swamp,  and  its  reclamation 
was  undertaken  in  two  parts,  called  the  up- 
per and  the  lower  divisions ;  Wakefield  Land- 
ing being    on    the    lower  division.     Aa  the 
levee  system  progressed,  the  land  was  oc- 
cupied from  time  to  time  by  tenants  of  the 
company,  and  later  by  purchasers  from  it 
Roads  were  used  indiscriminately  at  first, 
but  finally  settled  down  in  recognized  loca- 
tions.   Landing   places   also   became  neces- 
sary at  different  points  upon  the  island  for 
landing  supplies  and  receiving  the  products 
grown  on  the  land.     There  were  several  of 
these  landing  places,  and,  among  others,  the 
one  in  question.     It  consisted  simply  of  a 
levee,  somewhat  higher  and  broader  than  the 
levees  generally  protecting  the  island.     The 
leased  land  embraced  a  strip  along  the  river 
1,000  feet  in  length  and  100  feet  in  width, 
measured    from    the    river.     The     evidence 
tends  to  show  that  roads  leading  from  the 
cultivated  portions  of  the  island  approached 
this  landing  from  above  and  below,  follow- 
ing inside  of  the  levees,  and  converging  at 
Wakefield    Landing,  where    they    ran  upon 
this  more  elevated  land,  which  formed  both 
a  levee  and  roadway.     Some  of  the  witnesses 
testified  that    the    road    ran  all  over  this 
higher  ground,  and  that  the  road  and  levee 
were  practically  identical  at  that  place.   The 
evidence  tended  to  show  use  by  the  company 
and  by  the  public  of  these  roads  as  public 
highways  for  many  years  by  acquiescence  of 
the  agent  having   charge    of   tiie  property. 
Whether  this  was  sufficient  to  justify  the 
finding  need  not  be  decided,  but,  assuming 
that  it  was  sufficient  for  that  purpose,  we 
cannot  concur  with  respondent  in  his  con- 
tention that  proof  of  dedication  of  the  high- 
way establishes  a  dedication  of  the  land  for 
a  landing  and  wharves*  even  if  identical  in 
situation  and  area  with  that  used  for  the 
highway, — ^which    is    by  no    means  clearly 
shown  to  be  the  fact.     The  evidence  is  that 
the  levee  was  built  up  and  broadened  out  for 
landing  purposes  at  this  point,  and  the  roads 
came  to  the  landing.    The  landing  did  not 
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^  to  the  roads.  The  dedication  of  the  roads 
-was  entirely  consistent  with  nondedi cation 
of  land  for  wharfage  purposes.  Nor  can  wc 
^gree  with  respondent  that  the  dedication  of 
the  locus  in  quo  for  road  purposes  implied 
a  dedication  for  a  landing,  or  that  the  right 
to  use  the  road  for  landing  purposes  was  in- 
•cluded  in  the  right  to  use  the  dedicated  strip 
for  a  road.  Evidence  alone  of  an  intention 
to  dedicate  to  a  particular  use  cannot  be 
sx)nsidered  as  implying  an  intention  to  dedi- 
-cate  to  another  and  entirely  different  use. 
Instances  are  numerous  where  highways 
-are  laid  out  along  the  shores  of  riyers,  lalces, 
bays,  and  the  ocean,  both  for  pleasure  and 
for  general  utility,  as  highways.  We  know 
of  no  principle  of  law  that  would  justify  us 
in  holding  that  the  owner  of  the  soil  over 
which  any  such  highway  is  ]aid  out  is  to  be 
-deemed  to  have  dedicated  the  banks  or  shores 
to  the  common  ifse  of  the  public  for  landing 
purposes  by  dedicating  a  strip  of  land  as  a 
highway.  In  the  case  of  Chambers  v.  Furry, 
1  Yeates,  167,  the  question  arose  under  an 
alleged  right  of  fishery  to  land  on  the  Sus- 
quehanna river  at  a  point  where  a  public 
highway  approached  the  river.  The  action 
was  trespass,  and  the  defendant  justified  on 
the  ground,  among  others,  that  there  was  a 
highway  laid  out  to  the  river  at  the  point 
in  question.  The  evidence  showed  that  the 
4iighway  terminated  some  perches  distant 
from  where  the  boats  landed  and  received 
their  freight.  The  court  said:  "But,  had 
it  been  a  highway,  would  it  have  been  a  jus- 
tification? The  public  would  in  that  case 
iiave  been  entitled  to  a  right  of  passage,  but 
the  title  to  the  soil,  the  stones,  the  wood,  or 
the  grass  growing  thereon  would  have  still 
<!ontinued  in  the  owner  of  the  lands.  The 
use  of  the  ground  would  be  dedicated  to  the 
.public  for  particular  purposes  only.  The 
booka  lay  it  down  that  in  England  the  right 
to  a  bed  of  a  navigable  river  is  presumed  to 
belong  to  the  Crown,  and,  of  course,  in  such 
•case  here  to  the  commonwealth,  usque  ad 
filum  aqucB;  but  the  right  to  the  adjoining 
land  rests  in  the  owner  of  the  soil.  .  .  . 
"So  one  can  use  them  without  making  com- 
pensation to  the  respective  proprietors." 
The  rule  as  held  in  that  early  case  has  been 
often  since  approved,  and,  we  think,  is  the 
correct  rule,  except  as  it  seems  to  have  been 
modified  in  relation  to  streets  in  towns  and 
■cities.  See  Cooper  v.  Smith,  9  Serg.  &  R. 
26,  11  Am.  Dec.  658;  Chess  v.  Manoton,  3 
Watts,  219.  The  question  was  more  fully 
considered  and  was  elaborately  discussed  in 
the  case  of  Pearsall  v.  Post,  20  Wend,  ill, 
4ind  later,  on  appeal  to  the  court  of  errors, 
in  Post  V.  Pearsall,  22  Wend.  425.  The  ac- 
tion was  trespass  for  entering  upon  the  land 
of  plaintiff  and  depositing  thereon  a  quan- 
tity of  manure.  The  case  had  very  full  con- 
•sideration  both  in  the  supreme  court  and  in 
the  court  of  errors.  After  reviewing  the 
•cases,  including  those  above  cited,  Mr.  Jus- 
tice Cowen,  speaking  upon  the  point  before 
us,  said:  "The  amount  of  these  cases  is 
that  roads  are  made  to  be  traveled  on,  and 
3iot  to  be  occupied,  much  less  to  be  blocked 
xip,  by  sloops  and  scows.  If  the  contrary 
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were  allowed,  the  ferryman  might  derive  a 
profit  from  his  toll,  which  belongs  to  the 
owner,  under  pretense  of  a  free  passage. 
The  intention  of  laying  out  a  public  highway 
is  to  make  a  free  passage,  not  a  profit  to  the 
owners  of  water  craft.  The  easement  is  for 
land,  not  water,  carriage,  and  therefore  is 
not  to  be  touched  by  the  latter  without  the 
permission  of  the  owner."  Again,  he  re- 
marked: "Independent  of  what  I  take  to 
have  been  the  plain  intent  of  the  legislature, 
a  landing,  even  though  for  the  purposes  of 
direct  transit,  is  more  than  a  highway.  The 
relative  rights,  both  ot  owner  and  passen- 
ger, in  a  highway,  are  perfectly  understood 
and  familiarly  dealt  with  by  the  law.  Sub- 
ject to  the  right  of  mere  passage,  the  owner 
of  the  soil  is  still  absolute  master." 

Respondent  contends  that  the  cases  to 
which  reference  has  been  made  have  been 
practically  overruled  by  the  cases  cited  in 
its  brief.  The  case  of  Barney  v.  Keokuk, 
94  U.  S.  336,  24  L.  ed.  227,  is  cited,  among 
others,  as  adverse  to  appellant's  conten- 
tion. Reference  is  made  in  that  case  to 
Uaight  v.  Keokuk,  4  Iowa,  199,  from  which 
the  supreme  court  quoted  approvingly,  as 
was  d6ne  in  several  other  of  the  cases  cited: 
"The  streets  of  a  town  are  fairly  subject  to 
many  purposes  to  which  a  highway  in  tne 
country  would  not  be.  More  regard  should 
be  paid  to  the  object  and  purpose  than  to  the 
name.  The  ways  of  a  town  would  be  of  com- 
paratively little  use  if  the  citizens  and  trad- 
ers could  not  deposit  their  goods  in  them 
temporarily  in  their  transit  to  the  store- 
house; and  so  of  other  things,  and  so  it  is 
of  the  wharf."  It  will.be  observed  that  the 
court  expressly  distinguished  the  conditions 
existing  in  a  to%vn  or  city  as  to  streets  from 
those  existing  in  the  country  in  suburban 
regions,  for  the  court  said:  "The  streets  of 
a  town  are  fairly  subject  to  many  purposes 
to  which  a  highway  in  the  country  would 
not  be."  This  distinction  is  expressly  recog- 
nized in  Barney  v.  Keokuk,  94  U.  S.  336,  24 
L.  ed.  ^27,  and  by  Mr.  Dillon,  where  he  states 
the  rule  in  his  work  on  Municipal  Corpora- 
tions, §  633,  and  also  in  the  leading  case  of 
Cincinnati  v.  White,  6  Pet.  431,  8  L.  ed.  452. 
I  do  not  find  any  case,  and  none  is  cited  by 
respondent,  where  the  doctrine  is  laid  down 
as  universally  applicable  that  the  dedication 
of  a  highway  along  the  shore  of  navigable 
waters  outside  of  towns  and  cities  carries 
with  it  a  right  to  land  vessels  indiscrimi- 
nately on  such  highway,  and  use  it  as  a  pub- 
lic landing  place  to  discharge  and  receive 
freight  and  passengers. 

Conceding  that  there  may  be  a  dedication 
of  land  for  wharves  or  landing  places  on  the 
banks  of  navigable  waters,  we  are  brought 
to  consider  whether  the  evidence  shows  such 
dedication  here.  First,  it  should  be  deter- 
mined in  what  manner  may  deaication  be 
made,  and  by  what  evidence  may  it  be  proved. 
We  have  seen  that  it  cannot  follow .  from 
proof  of  dedication  as  a  highway.  The  au- 
thorities hold  that,  "to  constitute  a  dedica- 
tion, there  must  be  an  abandonment  by  the 
owner  to  the  use  of  the  public  exclusively, 
and  not  a  mere  use  by  the  public  in  conneo- 
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tion  with  a  user  by  the  owners  in  such  meas- 
ure as  they  may  desire.  Nor  can  the  pub- 
lic acquire  a  right  by  prescription  or  custom 
to  land  on  the  shore  of  a  navigable  stream, 
to  unload  freight,  and  thus  encumber  the 
land."  Washb.  Easem.  pp.  206,  555;  Tal- 
bott  T.  Orace,  30  Ind.  300,  95  Am.  Dec.  704; 
Cincinnati  v.  White,  6  Pet.  431,  at  page  438, 
8  L.  ed.  462,  450;  Pearaall  v.  Post,  20  Wend. 
Ill;  Post  V.  Pearsall,  22  Wend.  425;  Curtis 
V.  Keealer,  14  Barb.  511;  Chambers  v.  Furry, 
1  Yeates,  167;  and  other  cases.  In  Cincin- 
nati v.  White  the  court  shows  that  rights 
of  this  description  do  not  rest  upon  length 
of  possession.  We  think  the  rule  in  a  case 
such  as  this  one,  where  not  controlled  by 
statute,  is  correctly  stated  in  Post  v.  Pear- 
sail,  22  Wend.  425,  as  follows:  "Dedication 
cannot  be  presiuned  as  a  mere  legal  infer- 
ence from  a  prescriptive  user,  but  should  be 
proved  to  have  been  made  by  writing,  or  by 
public  and  unequivocal  declarations  or  acts ; 
that  the  evidence  of  user  is  good  only  to 
show  that  such  dedication  was  accepted  and 
enjoyed,  and  to  corroborate  or  explain  other 
evidence  or  probabilities."  Mr.  Dillon  says: 
"Upon  the  adjudged  cases  there  exists  some 
doubt  whether  the  public  can  prescribe  for 
or  claim,  by  way  of  implied  or  common-law 
dedication,  land  for  a  public  landing."  But 
he  adds:  "There  may  oe  an  express  dedica- 
tion for  this  purpose,  and,  on  principle, 
within  the  limits  of  a  municipality  border- 
ing on  navigable  waters,  it  would  seem  to 
be  going  too  far  to  say  that  in  no  case  can 
a  common-law  dedication  of  land  for  a  pub- 
lic wharf  or  landing  be  shown  by  user,  and 
the  proprietor  be  estopped  from  denying  the 
right  of  the  public  to  such  use."  2  Dill. 
Mun.  Corp.  S  849.  The  dedication  must  be 
made  by  the  owner  of  the  land,  and  an  in- 
tention on  the  part  of  the  owner  to  dedicate 
is  absolutely  essential,  and,  unless  such  in- 
tention can  be  found  in  the  facts  and  cir- 
cumstances of  the  particular  case,  no  dedi- 
cation exists.     Id.  Is  635,  636. 

Apart  from  evidence  tending  to  show  that 
the  public  used  the  landing  in  question  for 
a  period  of  years  with  the  consent  of  the 
agent  of  the  owner,  Mr.  Ferris,  the  evidence 
is  slight  and  inconclusive.  The  land  was 
owned  until  quite  recently  by  a  corporation 
whose  principal  place  of  business  was  in 
San  Francisco.  There  is  no  evidence  that 
any  stockholder  or  director  or  officer  of  the 
corporation  ever  visited  Roberts  island,  or 
took  any  part  in  the  establishment  of  Wake- 
field Landing,  or  directly  authorized  or  rati- 
fied its  establishment.  Mr.  Ferris  was  the 
land  company's  engineer  and  agent  at  the 
island,  but  there  is  no  evidence  as  to  how 
far  his  authority  extended,  and  not  the 
slightest  direct  evidence  that  he  had  author- 
ity to  dedicate  any  of  the  land  to  the  public 
for  wharves  or  landings.  He  testified  for 
defendant:  "I  have  known  Roberts  island 
for  twenty-one  years.  I  have  been  an  agent 
of  the  people  owning  it  for  the  greater  part 
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of  that  time,  and  engaged  in  carrying  out 
its  reclamation  and  management.  I  am  no 
longer  engaged  with  the  people  who  own  it. 
I  have  some  interests  of  my  own  there,  but 
the  people  by  whom  I  was  employed  the 
greater  part  of  the  time  have  no  further  in- 
terest there.  I  ceased  to  be  their  agent  in 
1892."  This  is  the  extent  of  the  evidence 
as  to  his  power,  and  it  does  not  seem  to  us 
that  his  agency  to  carry  out  the  reclamation 
of  the  land  implied  any  authority  to  dedicate 
any  portion  of  it  to  the  public  for  landings. 
There  is  an  entire  lack  of  evidence  from 
which  it  can  be  inferred  that  Mr.  Ferris  had 
authority  to  dedicate  this  land  to  the  public 
for  a  landing.  Taking  his  evidence  in  its 
entirety,  it  shows  that,  so  far  as  he  assumed 
to  express  what  the  intention  of  the  owners 
of  the  land  was,  there  never  was  any  inten- 
tion to  yield  control  of  the  land  to  the  pub- 
lic, without  which  there  could  be  no  dedica- 
tion. Respondent  contends  that,  when  Fer- 
ris testified  that  "it  was  the  intention  of 
the  owners  to  have  this  landing  for  the  use 
of  the  tenants  and  for  the  use  of  the  pub- 
lic," he  testified  to  what  the  owners  did; 
that  he  stated  their  intention  as  a  fact.  We 
do  not  think  it  was  competent  for  Ferris  to 
deprive  the  owners  of  their  property  by  tes- 
tifying to  their  intention,  unsupported  by 
any  facts  tending  to  show  that  he  Imew  what 
their  intention  was,  and  unaccompanied  by 
any  acts  or  declarations  of  the  owners.  Be- 
sides, his  evidence  clearly  showed  that  the 
intention  of  the  owners  to  which  he  testified 
was  to  retain  in  themselves  the  control  of 
the  landing,  and  this  introduced  an  element 
wholly  inconsistent  with  legal  dedication. 
The  evidence  does  not  justify  the  finding 
that  the  premises  in  question  were,  prior  to 
the  commencement  of  the  action,  a  public 
landing  which  had  been  dedicated  to  the  pub- 
lic. 

We  do  not  feel  called  upon  to  indicate  the 
particular  facts  and  circumstances  which 
should  be  made  to  appear  before  an  equity 
court  will  interpose  to  restrain  a  trespass, 
such  as  is  here  intended  to  be  set  forth.  At- 
tention is  invited  to  the  decision  in  the  case 
between  the  same  parties  reported  in  122 
Cal.  041,  55  Pac  091,  which  was  decided  on 
a  general  demurrer  to  the  complaint  since 
this  present  action  was  tried.  The  facts 
proved  in  the  case  now  here  are  no  stronger 
than  as  admitted  by  the  demurrer  in  the  case 
cited.  The  complaint  in  this  case  is  sub- 
stantially the  same  as  in  the  case  cited,  and 
must  have  shared  the  same  fate  had  a  gen- 
eral demurrer  been  interposed  to  it.  The 
findings,  however,  do  not  support  the  judg- 
ment, and  it  should  therefore  be  reversed, 
and  we  so  advise. 

We  concur:  Brltt,  C;  Cooper,  OL 

Per  Cnriajns 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed. 
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-Otis    GEORGE,    by    John    Simon    George, 

Guardian,  Appt., 

V. 

JLOS    ANGELES    RAILWAY    COMPANY, 

Reapt. 
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X»  An  Inatmetion  tnmt  m,  boy  injured 
¥«'hile  plnytnyvritla  n  street  car  wasnot 
entitled  to  the  rights  of  a  passenger,  though 
It  does  not  state  what  the  rights  of  a  passen- 
ger would  be,  is  not  prejudicial  error,  where 
the  Jury  are  fully  instructed  as  to  the  law 
applicable  to  the  facts  in  the  case. 

2.  There  ia  no  presnmption  of  la'vr  tlant 
Si  boy  under  fourteen  years  of  age  did  not 
have  capacity  to  understand  that  it  was  dan- 
gerous for  him  to  go  in  front  of  a  moving 
car;  but  bis  contributory  negligence  in  so 
doing  is  a  question  for  the  Jury,  free  from 
any  such  presumption. 

^.  An  Inatrnotlon  that  pern&lasion  to 
leave  trailer  ears  in  the  atreet  when 
not  needed  for  carrying  passengers  is  to  be  de- 
termined by  the  city  authorities,  and  is  wholly 
Irrelevant  and  Immaterial  in  an  action  for  in- 
Jury  to  a  boy  while  playing  with  a  car,  Is  not 
erroneous,  where  there  are  other  proper  in- 
structions as  to  the  care  to  be  exercised  in  so 
occupying  the  atreet. 

<4.  An  Inatrnetion  'which  correetly 
states  the  lavr  cannot  be  complained  of  by 
a  party  on  the  ground  that  It  is  inconsistent 
with  other  Instructions  more  favorable  to 
him. 

4S«  Jjen-vlng  trailer  cars  In  a  street,  held 
by  brakes  properly  set  in  a  manner  sufficient 
to  hold  the  cars,  unless  someone  loosened 
them,  did  not  make  the  street-railway  com- 
pany liable  for  injury  to  one  of  a  party  of 
boys  playing  with  a  car  after  loosening  the 
brake,  iX  the  element  of  danger  connected 
with  the  car  was  not  hidden  or  concealed, 
but  was  open  to  observation,  and  could  be 
apprehended  by  boys  of  that  age  with  average 
intelligence. 

(October  20,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles 
-County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed, 

The  facts  are  stated  in  the  Commistfion- 
•er's  opinion. 

Messrs,  T*  E.  Gibbon  and  J.  H.  Krim- 
aninger,  for  appellant: 

At  common  law,  minors  under  the  age  of 
fourteen  years  are  presumably  without  dis- 
<;retion  and  judgment. 

1  bharswood's  Bl.  Com.  pp.  435-464;  4 
^harswood's  Bl.  Com.  p.  20;  Ntigle  v.  Alle- 
Sheny  Valley  R.  Co.  88  Pa.  39,  32  Am.  Rep. 
413;  Rhodes  y.  Georgia  R.  d  Bkg.  Co.  84 
<3a.  320,  10  S.  E.  924;  Tucker  v.  New  York 
<7.  d  H.  R,  R,  Co,  124  N.  Y.  308,  26  N.  E.  916. 


The  case  at  bar  resembles  those  known  to 
the  practice  as  "turntable  cases,"  more  than 
any  other  general  class  of  cases. 

It  comes  within  the  principles  established 
by  that  class  of  cases. 

Peters  v.  Bowman,  116  Cal.  3f)0,  47  Pac. 
113,  698;  Barrett  v.  Southern  P.  Co.  91  Cal. 
296,  27  Pac.  666. 

The  responsibility  of  the  defendant  in  this 
action  depends  upon  the  question  whether 
the  use  it  was  making  of  the  highway  was  a 
reasonable  one  or  not. 

Myers  y.  Riohmx>nd  d  D,  R,  Co.  87  N.  C. 
346. 

One  may  maintain  an  action  to  recover 
damages  for  injuries  sustained  by  obstruc- 
tions or  barriers  left  in  a  public  highway. 

Bowen  v,  Wendt,  103  Cal.  236,  37  Pac. 
140;  McMahon  y.  Second  Ave.  R,  Co.  75 
N.  Y.  237 ;  Brooklyn  v.  Brooklyn  City  R.  Co, 
47  N.  Y.  475,  7  Am.  Rep.  469;  Lane  v.  At- 
lantic Works,  107  Mass.  108;  Southern  Exp, 
Co,  y.  Texarlcana  Water  Co.  64  Ark.  131,  15 
S.  W.  361. 

Messrs,  Bieknell,  Oibsost  ft  Trask, 
for  respondent: 

The  doctrine  of,  the  so-called  turntable 
cases  has  no  application  to  the  facts  in  the 
case  at  bar.    * 

There  was  no  secret  or  hidden  danger  in 
the  trailer  car  of  the  defendant  by  which 
the  plaintiff  was  injured. 

Kaumeier  v.  City  Electric  R.  Co.  116 
Mich.  306,  40  L.  R.  A.  386,  74  N.  W.  481. 

Cbipman,  C,  filed  the  following  opinion: 
Action  for  personal  injuries.  The  jury 
found  a  general  verdict  for  defendant. 
Against  plaintiff's  objection,  the  court  sub- 
mitted certain  questions  to  the  jury,  the  an- 
swers to  which  were  favorable  to  defendant. 
The  appeal  is  from  an  order  denying  plain- 
tiff's motion  for  new  trial. 

The  evidence  disclosed  the  following  fiacts : 
The  defendant  was,  at  th^  time  of  the  acci- 
dent, engaged  in  operating  a  street  railway 
on  Pasadena  avenue,  in  East  Los  Angeles. 
For  two  days  preceding  the  accident  the  de- 
fendant had  left  seven  or  eight  small  cars, 
commonly  known  as  "trailers"  at  tho  end 
of  said  line  at  the  junction  of  Pasadena  ave- 
nue and  Daly  street.  It  was  the  custom  of 
the  company  to  use  these  cars  during  the 
hours  of  time  when  there  was  the  heaviest 
travel,  and  during  the  interval  they  were 
left,  for  convenience,  at  said  point.  Pasa- 
dena avenue  was  the  most  generally  used 
public  thoroughfare  in  East  Los  Angeles. 
One  of  the  public  schools  of  the  city  was 
within  one  block  of  this  point,  and  another 
within  three  blocks,  and  fully  one  half  of  the 
pupils  at  these  schools  passed  this  place  in 
going  to  and  from  these  schools.  These 
trailer  cars  were  left  at  the  point  in  ques- 
tion by  the  employees  of  the  defendant  after 


Note. — ^As  to  liability  of  railways  for  Inja- 
ries  to  children  trespassing  on  turntable,  see 
Fort  Worth  &  D.  C.  B.  Co.  v.  Robertson  (Tex.) 
14  L.  R.  A.  781,  and  note;  Walsh  v.  Fltchburg 
R.  Co.  (N.  Y.)  27  L.  R.  A.  724 ;  Delaware,  L.  & 
W.  R.  Co.  V.  Belch  (N.  J.)  41  L.  R.  A.  831. 

For  negligence  in  leaving  car  where  children 
46  lu  R.  A. 


may  be  injured  by  it,  see  Robinson  v.  Oregon 
Short  Line  &  U.  N.  R.  Co.  (Utah)  13  L.  R.  A. 
765  ;  Roddy  v.  Missouri  P.  R.  Co.  (Mo.)  12  L. 
R.  A.  746;  Gay  v.  Essex.  Electric  Street  R.  Co. 
(Mass.)  21  L.  R.  A.  448 ;  and  Kaumeier  v.  City 
Electric  R.  Co.   (Mich.)  40  L.  B.  A.  886. 


880 


California  Supreme  Court, 


Oct.,. 


being  lued  by  them  in  the  morning,  and  were 
pushed  up  to  the  end  of  the  lin«,  beyond  the 
point  where  the  cars  turned  back;  and  the 
brakes  were  properly  set  to  hold  them,  and 
were  the  only  means  taken  to  hold  the  cars 
ia  place.  The  brake  was  operated  by  turn- 
ing a  crank  with  a  short  arm  and  handle,  to 
be  turned  by  one  hand,  and  was  held  by  a 
"dog''  that  caught  in  a  ratchet  wheel  on  the 
top  of  the  floor  of  the  platform  of  the  car. 
A  kick  with  the  foot  against  the  "dog" 
would  easily  loosen  the  brake.  The  persons 
engaged  in  operating  the  regular  cars  came 
to  this  point  about  every  fifteen  minutes 
during  the  day.  On  the  day  of  the  injury 
a  number  of  boys,  including  the  plaintiff, 
left  one  of  the  public  schools  a  few  minutes 
after  3  o'clock  p.  m.  and,  on  arriving  at  the 
cars,  began  to  play  with  them  by  pushing 
them  a  short  distance  up  the  track,  starting 
them  down  the  grade,  and  jumping  on  and 
riding  back.  After  they  had  been  playing 
about  half  an  hour,  they  started  down,  as 
usual,  with  two  cars,  the  plaintiff  standing 
on  the  step  running  along  lengthwise  on  the 
side  of  the  front  car.  He  rode  down  part  of 
the  distance  in  this  wjay,  when  he  jumped 
from  the  step  of  the  car*to  the  ground,  and 
ran  from  10  to  20  feet  ahead  of  the  car,  and 
started  to  cross  the  track  in  front  of  it,  when 
his  foot  was  caught  by  a  splinter  of  wood 
projecting  above  the  ground  from  one  of  the 
cross-ties,  which  caught  in  his  shoe,  throw- 
ing him  to  the  s^round,  and  before  he  oould 
extricate  himself  he  was  caught  and  run  over 
by  the  forward  car.  Plaintiff  had  not  been 
on  the  cars  in  question  before  the  after- 
noon on  which  the  injury  occurred,  and  one 
of  the  boys  testified  that  he  warned  plaintiff 
to  keep  off  the  oars.  The  grade  at  the  point 
in  question  was  very  slight,  and  the  cars, 
when  started  back,  came  very  slowly,  and  he 
would  have  had  ample  time  to  get  across 
the  track  before  the  car  overtook  him  if  he 
had  not  been  thrown  down  by  the  splinter 
catching  in  his  shoe.  Plaintiff  was  of  the 
age  of  nine  years  and  nine  months.  About 
2:45  or  3  o'clock  p.  m.,  and  before  the  acci- 
dent, the  employee  of  defendant  in  charge  of 
the  trailer  cars  was  at  the  oars,  and  found 
two  boys  playing  with  them,  and  that  the 
brake  of  one  of  the  cars  was  loosened,  but 
all  the  other  brakes  were  set.  He  made  the 
boys  leave  the  cars,  and  he  set  the  loose 
brake. 

Appellant  confines  his  argument  exclu- 
sively to  alleged  erroneous  instructions.  The 
court  gave  six  instructions  as  asked  by 
plaintiff,  with  some  modifications  as  to  two 
of  them,  not  now  objected  to.  These  in- 
structions were  quite  favorable  to  plaintiff, 
and  we  do  not  understand  that  plaintiff 
questions  their  correctness.  EUs  contention 
is  that  the  court  gave  certain  instructions  at 
request  of  defendant,  two  of  which  (11  and 
12)  are  contradictory  of  and  inconsistent 
with  the  instructions  given  for  plaintiff,  and 
do  not  correctly  state  the  law;  that  instruc- 
tions 1  and  2  are  outside  the  issues ;  that  in- 
struction 10  is  misleading,  and  that  instruc- 
tion 8  does  not  state  the  law  correctly. 

Defendant's  instructions  1  and  2  were  that 
46  L.  R.  A. 


"street-railway  companies  are  not  required 
to  use  the  same  care  to  avoid  injuring  per- 
sons who  are  not  passengers  as  they  are  to 
avoid  injury  to  persons  who  are  pasaenr 
gers;"  and  that  "the  plaintiff  was  not  a 
passenger,  nor  entitled  to  the  rights  of  a 
passenger,  when  the  injuries  of  which,  he 
complains  were  received."  We  suppose 
these  instructions  were  given  because  there 
was  evidence  that  plaintiff  was  riding  on  the 
trailer  cars.  The  jury  were  not  told  what 
the  defendant's  liability  was  to  passengers, 
and  to  inform  the  jury  that  plaintiff  wa» 
not  entitled  to  the  rights  of  passengers  left 
the  instruction  incontplete.  It  was  ap- 
parently outside  the  issues.  Still  we  cannot 
see  how  it  could  have  misled  the  jury,  es- 
pecially as  they  were  fully  instructed  as  to 
the  law  applicable  to  the  facts  in  the  case. 
The  rule  invoked  by  plaintiff  does  not  go  so 
far  as  to  make  all  irrelevant  instructions 
error.  It  must  appear  that  they  at  least 
tended  to  mislead. 

Instruction  8  was  as  follows:  "There 
is  no  presumption  of  law  that  plaintiff  did 
not  have  capacity  to  understand  that  it  vras 
dangerous  for  him  to  go  in  front  of  a  moving 
car;  and,  unless  the  evidence  shows  that  he 
did  not  have  such  capacity,  contributory* 
negligence  on  his' part,  if  shown  by  the  evi- 
deuce,  is  a  good  defense  to  the  action."  We 
are  asked  to  hold  to  the  rule  of  the  common 
law  that  minors  under  the  age  of  fourteen 
years  are  presumably  without  discretion  and 
judgment,  and  that  evidence  is  necessary  to 
remove  the  presumption.  It  was  proper  to 
leave  the  question  of  contributory  negli- 
gence to  the  jury,  free  from  any  presump- 
tion as  to  plaintiff's  incapacity.  The  only- 
testimony  as  to  the  fact  was  given  hy 
the  plaintiff's  mother,  who  said  that  he  "was 
not  a  particularly  bright  or  intelligent 
child."  The  law  upon  the  point  is  stated 
in  Studer  v.  Southern  P.  Co,  121  Cal.  400,  5^ 
Pac.  942. 

Instruction  10  was  as  follows:  "Whether 
the  defendant's  trailer  cars  should  have  been 
permitted  to  stand  on  the  track  in  the  street 
during  the  hours  of  the  day  when  they  were 
not  needed  for  carrying  passengers  was  a 
question  to  be  determined  by  the  city  author- 
ities, and  is  a  wholly  irrelevant  and  imma- 
terial question  in  this  case."  It  is  objected 
that  this  instruction  was  confusing  and 
misleading  to  the  jury,  because  they  had 
been  previously  told  liiat  the  questions  of 
the  manner  of  leaving  the  cars,  the  place 
where  they  were  left,  etc.,  were  to  be  con- 
sidered by  them  in  determining  whether  de> 
fendant  was  negligent  or  not.  It  seems  to 
us  that  this  particular  instruction  was  in- 
tended to  show  simply  that  the  city  author- 
ities alone  could  determine  whether  the  cars 
should  be  permitted  to  be  left  on  the  street 
for  the  convenience  of  defendant.  It  is  true 
that  the  right  to  so  use  the  street  must 
oome  from  Uie  city,  and  in  so  saying  to  the 
jury  the  court  did  not  weaken  the  force  of  the 
other  instructions  as  to  the  care  defendant 
should  exercise  in  so  occupying  the  street. 

Instruction   11   was  as  follows:     "If  the 
jury  believe  from  the  evidence  that  any  elo* 
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ment  of  danger  connected  with  the  defend- 
ant's trailer  by  which  plaintiff  was  injured 
was  not  a  hidden  or  concealed  danger,  but 
wa3  open  to  the  observation  and  could  be 
comprehended  by  a  boy  of  average  intelli- 
gence, of  the  age  of  plaintiff;  and  if  you 
further  believe  that  the  trailer,  when  left 
on  the  track  by  defendant's  employees  the 
day  of  the  accident,  was  held  by  brakes  of 
the  ordinary  kind,  and  that  the  brakes  were 
set  in  a  manner  to  hold  the  cars  where  they 
were  unless  some  one  should  loosen  the 
brakes, — the  plaintiff  cannot  recover."  The 

i'ury  had  been  toid  "that  the  fact,  as  shown 
ly  the  evidence,  that  the  brakes  of  the  oar 
in  question  were  set  when  the  cars  were  left 
.on  the  track  in  the  way  in  which  such 
brakes  were  usually  set  or  fastened,  or  ac- 
cording to  the  usual  custom  of  defendant,  is 
a  matter  to  be  consiaered  by  the  jury  in 
passing  upon  the  question  as  to  whether  the 
defendant  exercised  ordinary  care  in  the 
way  it  placed  and  maintained  said  cars  at 
the  place  in  question;  .  .  .  and  they 
should  consider  the  danger,  if  any  there  was, 
attexKling  the  leaving  of  the  cars  at  the  place 
in  question,  whether  said  cars  were  of  a 
dangerous  nature,  likely  to  cause  an  injury 
of  the  kind  complained  of^  and  were  likely 
to  attract  children  thereon  for  amusement 
and  play;  the  manner  in  which  they  were 
fastened;  the  publicity,  of  the  place; 
whether  defendant,  in  the  exercise  of  rea- 
sonable care  and  diligence,  should  have  se- 
curely fastened  them,  or,  if  that  was  im- 
practicable, whether  in  the  exercise  of  such 
diligence  it  was  its  duty  to  leave  them  in 
charge  of  an  attendant,"  etc.  It  is  claimed 
that  these  instructions  are  contradictory  of 
instruction  11,  supra,  and  irreconcilable 
with  it.  If  the  last  instruction  is  a  correct 
statement  of  the  law,— ^s  we  think  it  is, 
— plaintiff  cannot  complain,  even  if  it  was 
inconsistent  with  the  instructions  which 
were  manifestly  more  favorable  to  plaintiff. 
If  the  jury  had  given  their  verdict  for  plain- 
tiff, the  defendant  might  have  complained. 
Plaintiff  contends,  however,  that  instruction 
11  was  not  a  correct  statement  of  the  law 
because  it  violates  the  principles  laid  down 
in  the  '^turntable  cases,"  which,  it  is  claimed, 
apply  here.  The  rule  in  these  cases  as  held 
by  this  court  will  be  found  in  Barrett  v. 
Southern  P.  Co.  01  Cal.  290,  27  Pac.  066. 
In  a  later  case — Peters  v.  Bowmany  115  Cal. 
345,  47  Pac.  114,  598— it  was  said:  "The 
rule  of  the  turntable  cases  is  an  exception 
to  the  general  principle  that  the  owner  of 
land  is  under  no  legal  duty  to  keep  it  in  a 
safe  condition  for  others  than  those  whom  he 
invites  there,  and  that  trespassers  take  the 
risk  of  injuries  from  ordinal  visible  causes ; 
and  it  should  not  be  carried  beyond  the 
class  of  cases  to  which  it  has  been  applied. 
And  the  cases  to  which  the  rule  has  been 
applied,  so  far  as  our  attention  has  been 
called  to  them,  are  nearly  all  cases  where 
the  owner  of  land  had  erected  on  it  danger- 
ous machinery,  the  consequences  of  med- 
dling with  which  are  not  supposed  to  be 
fully  comprehended  by  infant  minds."  The 
cases  illustrating  the  principles  of  the  turn- 
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table  cases  are  quite  fully  set  forth  in  th* 
opinion,  and  need  not  be  restated.  The  re- 
cent case  of  Kawneier  v.  City  Eleotrio  R, 
Co.  116  Mich.  306,  40  L.  R.  A.  385,  74  N. 
W.  481,  is  very  similar  to  this  one,  the  prin- 
cipal difference  in  its  facts  being  that  in  the 
Michigan  case  the  car  had  no  brakes.  It 
was  testified  by  the  conductor  in  charge  of 
the  cars  in  that  case  that,  when  the  flat  car 
was  left  at  the  point  where  the  accident  hap- 
pened, ''he  blocked  the  wheels  with  a  stone 
and  a  stick,  which  could  be  removed  by  the 
kick  of  a  small  boy,  if  he  hit  it  right,  and 
that  he  always  blocked  this  car  every  time 
he  left  it."  The  court,  in  its  decision,  gave 
the  question  very  careful  consideration,  re- 
viewing the  turntable  cases  from  the  first 
one.-Sioux  City  d  P.  R.  Co.  v.  Stout,  17 
Wall.  6o7,  21  L.  ed.  745,— and  reached  the 
conclusion  that  they  do  not  furnish  the  rule 
by  which  such  a  case  as  this  is  to  be  deter- 
mined. It  was  held,  upon  the  undisputed 
facts,  that  the  court  should  have  instructed 
the  jury  to  find  a  verdict  for  the  defendant. 
Speaking  of  Sioux  City  d  P.  R.  Co.  v.  Stout, 
the  court  said:  "It  is  difficult  to  see  how 
that  case  can  be  likened  to  the  present.  In 
that  case  a  dangerous  piece  of  machinery 
was  left  open,  exposed,  and  unguarded,  to 
the  knowledge  of  the  defendant.  The  turn- 
table itself  was  dangerous.  .  .  .  The 
car  in  question  in  the  present  case  was  not 
dangerous  in  its  construction.  It  was  a 
plain  car,  with  four  wheels,  with  no  ma- 
chinery about  it.  It  had  no  brake,  but  was 
a  small  platform  car.  It  is  true  that  it  stood 
upon  a  track  where  it  might  be  moved  by  sev- 
eral children  applying  their  united  strength. 
Several  children  might,  in  the  same  way,, 
move  a  wagon  or  carriage  left  beside  the 
highway.  We  apprehend  that  no  claim  of 
negligence  could  be  sustained  against  t^e 
owner  of  such  a  vehicle  if  one  of  the  chil- 
dren climbing  upon  it  should  fall  off,  and 
be  run  over,  even  if  the  wheels  were  left 
without  blocking." 

It  is  not  contended  that  these  trailer  cars 
were  objects  dangerous  to  children,  and  it 
has  been  held  that  cars  are  not  "dangerous 
machines,"  within  the  meaning  of  the  rule, 
in  some  of  the  turntable  cases  (Elliott,  Rail- 
roads, S  1260) ;  but  it  is  urged,  as  it  wa» 
urged  in  the  Michigan  case,  that,  because  the 
cars  were  left  in  a  condition  whicn  made  it 
possible  for  children  to  loosen  the  brakes  and 
push  the  cars  along  the  track,  the  cars  be- 
came dangerous,  and,  being  attractive  ob- 
jects to  children,  they  were  likely  to  move 
them,  and  thus  be  put  in  danger.  It  will 
be  observed  that  the  court  instructed  the 
jury  that  if  they  believed,  from  the  evidence, 
that  the  element  of  danger  connected  with 
these  trailers  was  not  a  hidden  or  concealed 
danger,  but  was  open  to  the  observation  and 
could  be  comprehended  by  a  boy  of  plaintiff's 
age  with  average  intelligence,  then,  in  such 
case,  if  defendant's  cars  were  held  by  brakes 
of  the  ordinary  kynd,  and  the  brakes  were  set 
in  a  manner  to  hold  the  cars  where  they 
were  left,  unless  someone  loosened  them,  the 
plaintiff  cannot  recover.  We  think  such  an 
instruction  takes  the  case  out  of  the  class 
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to  which  the  turntable  cases  belong  and  like 
cases,  such  as  Branaom  v.  Labrot,  81  Ky.  638, 
60  Am.  Rep.  193,  where  lumber  was  negli- 
gently piled,  and  analogous  cases,  and 
stated  the  law  correctly  as  applicable  to  the 
undisputed  facts  in  this  case. 

Appellant  alleges  error  in  submitting  cer- 
tain special  interrogatories  to  the  jury  for 
answer.  It  is  said  that  they  were  of  a  char- 
acter calculated  to  lead  up  to  a  general  ver- 
dict for  defendant,  and  did  not  embrace  all 
the  issues  involved.  The  court  was  author- 
ized, by  ft  625,  Code  Civ.  Proc,  to  instruct  the 
jury  "to  find  upon  particular  (questions  of 
fact,  to  be  stated  in  writing,"  if  the  jury 
render  a  general  verdict.  It  is  a  matter 
resting  in  the  discretion  of  the  court  {Smith 
V.  Occidental  d  O.  8.  8,  Co.  00  Cal.  462,  34 
Pac  84 ) ,  and  the  court  was  not  required  to 
thus  submit  all  the  issues.  The  order 
should  be  affirmed. 

We  concur :     Cooper,  C. ;   Britt,  C. 

Per  Curiam  X 

For  the  reasons  given  in  the  foregoing 
opinion,  the  order  is  affirmed. 


W.  T.  FENTON,  Assignee,  etc.,  of  Northrup- 
Braslan-Goodwin  Company, 

V. 

Frank  H.  EDWARDS,  ei  al, 
Emma  VON  WINDHEIM,  Intervener,  Appt. 


( 


Cal. 


) 


1.  Garnlahment  of  a  debt  due  to  m  for- 
elffn  corporation  is  precluded  by  a  previ- 
ous voluntary  assignment  for  creditors  made 
by  the  corporation  in  another  state,  as  the 
right  to  the  chose  in  action  is  thereby  vested 
in  the  assignee. 

S.  Notice  to  a  debtor  of  an  aasiviiinent 
for  creditors  made  In  another  state  by  his 
creditor  need  not  be  giTen  him  before  an  at- 
tachment of  the  chose  in  action,  in  order  to 
maJce  the  assignment  binding  upon  him,  if  he 
receives  the  notice  pendente  Ute  In  time  to 
avail  himself  of  It  in  discharge  of  the  suit 
against  him. 

8.  Tbe  preamnptloii  la  tliat  an  naiaisn- 
ment  for  creditors  ^vbich  it  is  stipu- 
lated bas  been  made  by  a  foreigpn 
corporation  in  another  state  to  an  assignee 
residing  therein  and  where  the  company  was 
doing  business.  In  conformity  with  the  laws 
of  that  state,  is  valid,  and  was  made  in  that 
state,  although  the  home  of  the  corporation 
was  In  another  state. 

4.  A  transfer  of  a  cbose  tn  action  due 
to  a  foreign  corporation  from  a  resident  of 
the  state  Is  not  void  because  It  does  not  com- 
ply with  Civ.  Code,  div.  4,  title  3,  i^elatlng  to 
assignments  of  property  situated  In  that  state. 

(September  11,  1890.) 

APPEAL  by  intervener  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 

NoTB. — For  transfer  of  property  out  of  state 
by  bankruptcy  or  Insolvency  proceedings  or  as- 
signments for  creditors,  see  note  to  Long  v.  For- 
rest (Pa.)  23  L.  R.  A.  33. 
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County  denying  her  claim  to  assets  of  the 
Northrup-Braslan-Goodwin  Company  in  the 
hands  of  defendants,  which  she  asserted  in 
garnishment  proceedings.    Affirmed. 

The  facts  are  stated  in  the  Conunissioner'e 
opinion. 

Messrs.  IC  W.  ConUiiic  and  Jnllam  P. 
Jones,  for  appellant: 

If  the  assignment  was  valid  where  it  was 
made,  then,  under  the  rule  of  interstate 
comity,  it  was  valid  here,  provided  it  ia  not 
in  violation  of  the  laws  of  this  state;  for  if 
there  is  a  law  of  the  forum  governing  the 
case,  then  the  doctrine  of  interstate  comity 
and  conflict  of  the  laws  have  no  bearing  on 
the  case. 

3  Am.  k  Eng.  Enc  Law,  p.  501;  Story,- 
Confl.  Laws,  §  23. 

Section  3451  of  th«  Civil  Code  does  not 
make  every  assignment  valid  where  made 
valid  here,  but  limits  the  validity  of  such 
assignments  to  those  which  are  made  by 
persons  in  the  state  of  their  own  residence; 
in  other  words,  it  was  the  intention  of  the 
legislature  not  to  allow  a  person  to  leave 
the  state  of  his  own  residence,  and  go  to  a 
state  where  the  assignment  laws  were  more 
lax,  and  then  claim  Uie  benefit  of  such  easier 
legislation  by  a  sister  state. 

Upon  every  rule  of  statutory  construction 
an  act  which  is  general*  in  its  terms,  and 
provides  on  its  face  for  all  assignments  for 
the  benefit  of  creditors,  and  describes  their 
requisites,  but  which  exempts  from  its  opera- 
tion certain  specific  foreign  assignments, 
must  be  held  to  apply  to  all  foreign  assign- 
ments not  BO  specircally  exempted  from  its 
operation. 

Messrs.  Anderson  St  Anderson*  for 
plaintiff: 

A  debt  due  by  a  citizen  of  California  to 
a  nonresident  is  not  properly  situated  within 
this  state. 

Burrill,  Assignments,  S  309;  Quillander  v. 
Eowell,  35  N.  Y.  657. 

The  rule  as  to  all  contracts  relating  to 
personal  property  is  that,  if  valid  where 
made,  they  will  be  sustained  everywhere. 

Forbes  v.  8cannell,  13  Cal.  276;  Union 
Water  Co.  v.  Murphy's  Flat  Fluming  Co.  22 
Cal.  629. 

The  rule  of  comity,  which  requires  that 
sales  valid  where  made  shall  be  recognized 
everywhere,  will  only  be  violated  by  the 
courts  of  another  state  in  favor  of  its  own 
citizens  and  to  protect  their  right. 

May  V.  First  Nat.  Bank,  122  111.  551,  13 
N.  E.  806;  Frank  v.  Bohhitt,  155  Mass.  112, 
29  N.  E.  209;  Bentley  v.  Whittemore,  19  N. 
J.  Eq.  462,  97  Am.  Dec  671;  Schuler  v. 
Israel,  27  Fed.  Rep.  851. 

Mr.  O.  P.  Widaman  for  defendants. 

Cooper,  C,  filed  the  following  opinion: 
This  case  was  submitted  in  the  court  be- 
low upon  an  agreed  statement  of  facts. 
Judgment  was  thereupon  entered  in  favor  of 
plaintiff,  and  this  appeal  is  by  the  intervener 
from  the  judgment,  and  comes  here  upon  the 
judgment  roll.  The  agreed  statement  of 
facts,  which  may  here  be  treated  as  the  find- 
ings, shows,  in  substance,  as  follows:    At 
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aU  times  mentioned  in  the  said  stipulation 
the  Northrup-Braslan-Groodwin  Company 
"WSL^  a  corporation  organized  under  the  laws 
of  Minnesota,  doing  business  in  Minneapolis 
and  in  Chicago,  Illinois.  On  May  28,  1896, 
the  said  corporation  made  a  general  assign- 
ment for  the  benefit  of  its  creditors  to  plain- 
tiff, who  is  a  resident  of  the  state  of  Illinois, 
which  assignment  purported  to  convey  to 
the  plaintiff,  as  assignee,  all  the  property, 
both  real  and  personal,  of  the  said  corpora- 
tion, wheresoever  situate.  The  said  assign- 
ment was  made  in  conformity  with  the  vol- 
untary assignment  laws  of  the  state  of 
Illinois.  The  plaintiff  duly  qualified  as  such 
assignee,  filed  the  proper  bond  in  the  office 
of  the  clerk  of  the  county  court  of  Cook 
oounty,  Illinois^  and  ever  since  has  been  the 
assignee  of  said  corporation,  acting  under 
the  direction  of  said  county  court.  It  does 
not  appear  from  the  stipula)tion  whether  the 
assignment  was  executed  in  the  state  of  Min- 
nesota or  the  state  of  Illinois.  On  said  last- 
named  date  the  defendants  were  indebted  to 
said  corporation  in  the  sum  of  $330.62,  which 
said  sum  is  the  subject  of  controversy  in 
this  action.  At  the  time  of  making  the  said 
assignment,  and  prior  thereto,  the  said  cor- 
poration was,  and  still  is,  inidebted  to  the 
intervener,  who  was  and  is  a  citizen  of  the 
state  of  Nebraska,  in  the  sum  of  $1,000.  On 
the  17th  day  of  July,  1896,  after  proceedings 
duly  commenced  by  the  intervener  in  the 
superior  court  of  Los  Angeles  county,  state 
of  California^  against  said  corporation  a 
writ  of  attachment  was  duly  issued  and 
served  upon  the  defendants  by  which  it  was 
attempted  to  levy  upon  and  garnish  the 
amount  so  due  the  corporation  by  the  defend- 
ants. After  the  gaid  writ  was  served  upon 
defendants,  the  plaintiff  made  demand  upon 
them  for  the  payment  to  him  as  assignee  of 
the  amount  owing  by  them  to  said  corpora- 
tion. Defendants  admit  the  indebtedness, 
but  desire  the  court  to  determine  to  whom  it 
shall  be  paid.  The  only  issue  to  be  deter- 
mined here  is  whether  the  indebtedness  due 
by  defendants  to  the  corporation  passed  to 
plaintiff  by  said  assignment.  If  it  did  so 
pass,  then  at  the  time  of  the  levy  of  the  said 
writ  the  defendants  were  not  indebted  to 
said  corporation,  but  to  plaintiff  as  such  as- 
signee for  the  benefit  of  creditors.  There  is 
no  question  here  as  to  the  rights  of  any  citi- 
zen of  this  state  or  of  property  situate 
within  this  state.  The  chose  in  action  due 
from  defendants  to  the  corporation  has  no 
situs  in  the  state  of  California,  but  must  fol- 
low the  person  of  the  owner,  and  was  there- 
fore, in  contemplation  of  law,  situate  in  the 
state  of  Minnesota  at  the  time  of  the  said 
assignment.  €hiillander  v.  Eoioell,  35  N.  Y. 
662;  Burrill,  Assignments,  6th  ed.  §  282. 
The  above  proposition  is  conceded  by  appel- 
lant's counsel.  The  stipulation  of  facts 
shows  that  the  assignment  "was  made  in 
conformity  with  the  voluntary  assignment 
laws  of  the  state  of  Illinois,"  and  that  the 
laws  of  Minnesota  and  Illinois  shall  be  con- 
eider.ed  before  the  court  in  determining  the 
question  in  controversy.  The  Revised  Stat- 
utes of  Illinois  provide  that  any  debtor  may 


make  a  voluntary  assignment  of  his  prop- 
erty for  the  benefit  of  his  creditors.  Chap- 
ter 10a,  §  1.  The  assignment,  therefore,  hav- 
ing been  made  to  a  resident  of  Chicago,  in 
which  place  the  corporation  was  doing  busi- 
ness, under  the  laws  of  Illinois,  and  the  as- 
signee having  qualified  and  filed  his  bond 
with  the  county  clerk  of  Cook  county,  where 
he  is  now  acting  under  the  direction  of  the 
county  court  of  said  county,  and  the  volun- 
tary assignment  law  of  Illinois  by  its  terms 
applying  to  assignments  made  in  the  state  of 
Illinois,  we  think  the  assignment  was  valid, 
and  conveyed  all  the  property  of  the  corpora- 
tion to  the  plaintiff,  including  the  chose  in 
action  due  from  defendants  to  the  corpora- 
tion. It  is  the  rule  of  all  the  states  of  the 
Union  that  a  contract  valid  in  the  place 
where  it  is  made  is  valid  everywhere.  2 
Parsons,  Contr.  p.  570;  Burrill,  Assign- 
ments, 9  275;  Story,  Confl.  L.  S9  376-383; 
Guillander  v.  Howell,  35  N.  Y.  657.  Certain 
exceptions  are  stated  in  the  books  in  cases 
where  a  contract  or  sale  affects  property 
situate  in  a  different  state  from  the  one  in 
which  the  sale  is  made,  or  the  revenue  laws 
of  another  state,  or  if  it  conflicts  with  the 
interests  of  another  state  or  its  citizens.  In 
Burrill  on  Assignments  (§  275),  the  rule  is 
thus  stated:  "With  regard  to  all  contracts 
of  which  the  subject-matter  is  personal  prop- 
erty, it  may  be  laid  down  as  a  broad  general 
proposition,  subject,  however,  to  numerous 
qualifications,  that  their  validity,  is  to  be 
tested  by  tue  law  of  the  place  where  the  con- 
tract is  made.  If  valid  there,  they  will  be 
everywhere  sustained,  and  foreign  tribunals, 
on  principles  of  international  and  interstate 
comity,  will,  in  determining  their  force  and 
sufficiency,  regard  them  in  the  light  of  the 
law  where  they  were  made.  On  this  prin- 
ciple, a  voluntary  assignment  in  one  state 
valid  by  the  laws  of  that  state  would  operat4 
to  convey  personal  property  (not  already 
subject  to  liens)  in  every  state  where  it 
might  be  found."  In  Story  on  Conflict  of 
Laws  (S  423a),  the  author,  in  discussing 
the  rule  that  sales  and  contracts  in  relation 
to  personal  property  are  to  be  construed  ac- 
cording to  the  law  of  the  domicil  of  the  owner 
or  the  place  of  the  contract,  says :  "Similar 
rules  will  govern  in  cases  of  voluntary  as- 
signments by  debtors  and  of  involuntary  as- 
signments under  the  bankrupt  laws  of  a 
state.  In  each  case  the  lea  loot  of  the  as- 
signment or  the  bankruptoy  will  ordinarily 
form  the  basis  of  the  priorities  and  privi- 
leges attaching  to  his  movable  property,  and 
will  regulate  the  distribution  thereof  among 
his  creditors,  at  least  if  that  is  the  place  of 
his  donucil  and  of  the  situs  of  the  property." 
In  the  case  of  Means  v.  Hapgood,  19  Pick. 
105,  it  was  held  that  an  assignment  made  in 
the  state  of  Maine  by  a  citizen  thereof  to 
certain  of  his  creditors  was  valid  against  a 
subsequent  attechment  of  the  debt  of  the 
commonwealth  by  a  citizen  thereof.  The 
learned  Chief  Justice,  Shaw^  in  the  opinion 
said:  "This  is  founded  upon  the  general 
principle  that  an  owner  has  the  disposing 
power  over  property  which  is  recognized  by 
all  civilized,  and  especially  by  all  commercial, 
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nations,  to  transfer  his  property  for  a  good 
and  valuable  consideration,  and  the  general 
disposition  of  all  friendly  governments  is  to 
give  effect  to  such  contracts,  when  not  op- 
posed by  some  great  considerations  of  public 
policy  or  manifestly  injurious  to  their  own 
citizens.  A  fortiori  is  this  true  of  the 
several  states  of  the  American  Union,  who, 
though  foreign  for  some  purposes,  are  united 
for  many  otliers."  In  Campbell  v.  Colorado 
Coal  d  L  Co.  (Colo,  filed  June  17,  1885)  7 
Pac.  293,  it  is  said:  "It  may  be  considered 
a  settled  doctrine  that  a  voluntary  assign- 
ment, which  is  valid  in  the  state  where  the 
owner  resides,  will  be  held  to  pass  personal 
property  included,  the  situs  of  which  is  in 
another  state.  It  is  said  that  while  'an  in- 
voluntary transfer  of  movable  property 
abroad,  by  process  at  home,  does  not  devest 
the  title  in  prejudice  of  creditors  domiciled 
at  the  place  of  the  actual  situs,  a  voluntary 
transfer  by  the  act  of  the  owner  devests  it 
everywhere.'  This  is  in  perfect  harmony 
with  the  principle  that,  while  'the  lex  loci 
contractus  determines  the  validity  of  the 
contract,  the  lew  fori  controls  the  remedy.* 
Speed  V.  May,  17  Pa.  91,  65  Am.  Dec.  540; 
citing  Milne  v.  Moreton,  6  Binn.  360,  6  Am. 
Dec.  4GG,  and  other  cases.  See  also  Dehon 
V.  Foster,  4  Allen,  545,  and  cases  oited."  In 
Caskie  v.  Webster,  2  Wall.  Jr.  131,  Fed.  Cas. 
No.  2,500,  it  was  held  that  a  general  volun- 
tary assignment  valid  by  the  laws  of  one  of 
the  Unit^  States,  though  assumed  to  be 
void  if  it  had  been  made  in  another  state^ 
will  carry  property  in  that  other  against 
a  subsequent  attaching  creditor  there.  In 
the  opinion  it  is  said :  "A  debt  is  a  mere  in- 
corporeal right.  It  has  no  situs,  and  follows 
the  person  of  the  creditor.  A  voluntary  as- 
signment of  it  by  the  creditor,  which  is  valid 
by  the  laws  of  his  domicil,  whether  such  as- 
signment be  called  legal  or  equitable,  will 
operate  as  a  transfer  of  the  debt  which 
should  be  regarded  in  all  places.'*  In  the  case 
of  Law  V.  Mills,  18  Pa.  185,  Joy  and  Web- 
ster made  a  general  assignment  in  the  state 
of  New  York  on  November  17,  1849,  for  the 
benefit  of  their  creditors.  At  the  time  of 
the  assignment  they  had  personal  property 
in  the  state  of  Pennsylvania,  which  was  on 
November  20,  1849,  levied  upon  by  writ  on 
a  foreign  judgment.  It  was  held  that  the 
validity  of  the  assignment  was  to  be  deter- 
mined by  the  place  of  its  execution,  and,  be- 
ing valid  under  the  laws  of  New  York,  it  con- 
veyed personal  property  situate  in  Pennsyl- 
vania. In  Sohuler  v.  Israel,  27  Fed.  Rep. 
861,  it  was  held  that  a  general  assignment 
for  the  benefit  of  creditors  valid  in  Texas, 
where  it  was  executed,  would  be  held  valid 
in  Missouri,  unless  it  conflicted  with  the 
rights  of  resident  creditors.  In  a  note  to 
the  case  last  cited  it  is  said :  "A  voluntary 
general  assignment  for  the  benefit  of  credit- 
ors made  in  another  state,  and  valid  by  its 
laws,  will  be  recognized  as  valid  and  as  ef- 
fectually transferring  personal  property 
wherever  the  same  may  be  situated.  Re 
Paige  d  8,  Lumber  Co.  31  Minn.  136,  16  N. 
W.  700;  Butler  v.  Wendell,  57  Mich.  62,  58 
Am.  Rep.  329,  23  N.  W.  460."  The  general 
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rule  is  that  a  voluntary  assignment  of  per- 
sonal property,  valid  at  the  place  where  it  it 
made,  is  valid  everywhere  and  wherever  the 
property  may  be  situated,  unless  such  trans- 
fer interferes  with  the  domestic  laws,  policy, 
or  rights  of  the  citizens  of  the  state  in  which 
the  property  is  situate.  Burrill,  Assignm. 
(6th  ed.  )  p.  359,  and  cases  cited  in  note  5. 
It  follows  that  the  assignment  conveyed 
the  property  to  plaintiff,  and  that  at  the  time 
the  attachment  was  served  the  defendants 
were  not  indebted  to  the  corporation,  but 
to  its  assignee. 

The  fact  that  notice  of  the  assignment  was 
not  given  to  defendants  before  the  attach- 
ment was  served  upon  them  is  immaterial. 
If  the  debtor  receives  notice  of  the  assign- 
ment pendente  lite  in  time  to  avail  himself 
of  it  in  discharge  of  the  suit  against  him, 
this  will  be  sufficient.  Story,  Confl.  L.  § 
396,  and  cases  cited. 

It  is  claimed  that,  in  the  absence  of  any 
statement  in  the  stipulation  as  to  where  the 
assignment  was  made,  we  must  presume  that 
it  was  made  in  Minnesota.  We  think  the 
presumption  from  the  facts,  as  stated  in  the 
stipulation,  is  that  it  was  made  in  Illinois. 
The  laws  of  Illinois  evidently  apply  to  as- 
signments made  in  the  state,  and  the  stipu- 
lation shows  that  the  assignment  was  in 
conformity  with  the  laws  of  the  state.  The 
assignee  resided  in  Chicago,  where  the  cor- 
poration was  doing  business,  and  is  now  act- 
ing under  the  directions  of  the  county  court 
of  Cook  county.  The  presumption  is  that 
the  assignment  was  valid,  that  the  law  has 
been  obeyed,  and  that  the  ordinary  course 
of  business  has  been  pursued.  Code  Civ. 
Proc.  S  1963. 

It  is  contended  that  the  assignment  is  void 
because  it  does  not  comply  with  title  3  of  di- 
vision 4  of  the  Civil  Code  of  this  state,  pro- 
viding for  assignments  for  the  benefit  of 
creditors.  We  think  the  provisions  of  the 
Civil  Code  referred  to  apply  to  assignments 
of  property  situate  in  the  state  of  California. 
This  is  apparent  by  I  3451,  which,  among 
other  things,  provides:  "The  provisions  of 
this  title  do  not  prevent  a  person  residing 
in  another  state  or  country  from  making 
there,  in  good  faith,  and  without  intent  to 
evade  the  laws  of  this  state,  a  transfer  of 
property  situated  within  it;  but  such  person 
cannot  make  a  general  assignment  of  prop- 
erty situated  in  this  state  for  the  satisfaction 
of  all  his  creditors,  except  as  in  this  title 
provided."  The  section  ex  industria  pro- 
vides that  a  transfer  of  property  by  a  resi- 
dent of  another  state,  made  in  good  faith,  of 
property  situate  within  this  state,  will  be 
treated  here  as  valid,  except  that  a  general 
assignment  for  the  benefit  of  creditors  of 
property  situate  in  this  state  cannot  be 
made.  As  there  was  no  attempted  transfer 
of  any  property  claimed  to  be  in  this  state 
by  the  assignment,  the  rule  of  9  3451  cannot 
be  applied.  It  is  true  that  the  section  states 
that  it  is  not  intended  to  prevent  a  resident 
of  another  state  from  disposing  of  or  trans- 
ferring property  situate  within  this  state, 
except  that  a  general  assignment  of  such 
property   cannot  be  made  exeept  aa  in<  the 
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title  proTi4«d ;  but  this  only  strengthens  the 
▼lew  we  have  already  expressed,  that  it  was 
not  intended  to  interfere  with  any  assign- 
ment made  by  a  party  residing  in  another 
state  of  property  m  such  other  state.  It  is 
claimed  by  counsel  for  intervener  that  the 
first  part  of  §  3451  refers  to  property  situ- 
ated in  another  state.  If  so,  the  section 
should  read:  ''The  provisions  of  this  title 
do  not  prevent  a  person  residing  in  another 
state  or  country  from  making  there,  in  good 
faith,  and  without  intent  to  evade  the  laws 
of  this  state^  a  transfer  of  property  situ- 
ated within  such  other  state  or  county." 
We  certainly  cannot  think  the  legislature 
believed  that  the  provisions  of  said  title 
without  the  portions  quoted  would  have  pre- 
vented a  person  in  another  state  from  mak- 
ing there  a  transfer  of  property  situated 
within  such  other  state.  If  so,  every  pro- 
vision of  each  of  our  Codes  should  contain 
such  exception.  The  laws  of  this  state,  in 
relation  to  assignments  for  the  benefit  of 
creditors,  refer  to  all  persons  and  property 
within  its  jurisdiction,  but  not  to  persons 
and  property  in  a  foreign  jurisdiction,  and 
in  relation  to  an  assignment  made  in  such 
jurisdiction  in  a  case  where  do  rights  of  any 
of  its  citizens  are  involved.  We  advise  that 
the  judgment  be  affirmed. 

We  concur:  Cliipman,   C;   Kaynei,  0. 

Per  Cnriamt 

For  the  reasons  given   in   the  foregoing 
opinion  the  judgment  is  affirmed. 


Em  parte  Robert  S.  CLARKE. 


( 


Cal. 


) 


1.  An  order  to  compel  a  -vritnesa  to 
produce  booka  and  papers  -waa  nnan- 
tltorised  when  there  was  no  showing,  by  affi- 
davit or  otherwise,  that  they  contained  any 
evideDce  material  to  the  cause,  while  the  only 
evidence  on  the  point  showed  that  they  did 
not  contain  such  evidence,  although  counsel 
demanding  them  said  that  he  expected  to 
prove  by  them  certain  material  or  pertinent 
facts. 

2.  The  power  to  compel  a  wltnesa  to 
ortve  np  booka  and  papers  may  be  in- 
quired into  on  habeas  corpus  to  review  a  com- 
mitment for  contempt  in  disobeying  the  or- 
der. 

(September  29,  1800.) 

PETITION  for  writ  of  habeas  corpus  to 
obtain  petitioners'  release  from  the  cus- 
tody of  the  sheriff  of  the  City  and  Ck)unty 
of  San  Francisco  to  which  he  had  been  com- 
mitted for  contempt  of  court  in  refusing  to 
produce  books  required  of  him  as  a  witness 

Nora. — As  to  right  to  ezamiiie~other  party's 
books  to  discover  evidence,  see  also  Arnold  v. 
Pawtnxet  Valley  Water  Co.  (R.  I.)  19  L.  R.  A. 
602. 

As  to  right  to  discovery  by  bill  where  the 
statutes  provide  for  the  examination  of  a  party 
before  trial,  see  note  to  Cargill  v.  Kountze  Bros.  I 
(Tex.)  24  L.  B.  A.  183. 
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in  the  case  of  Charles  Erickson  v.  Stock- 
ton &  Tuolumne  County  Railroad  Company. 
Petitioner  diecharged. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  J.  Bnrtf  for  petitioner: 

The  secretary  of  a  corporation  is  required 
by  law  to  keep  the  books  and  papers  of  the 
company  in  the  office  of  the  company,  sub- 
ject to  the  inspection  of  its  stockholders  and 
creditors. 

Code  Civ.  Proc.  3,377;  La  Farge  v.  La 
Farge  F.  /tw.  Co,  14  How.  Pr.  26;  Opdyke  v. 
Marble,  44  Barb.  64 ;  Morrison  v.  Sturgee,  26 
How.  Pr.  177 ;  Sanger  v.  Seymour,  42  Hun, 
641;  Waite,  Pr.  53  i. 

And  it  is  a  crime  (misdemeanor)  for  him 
to  fail  to  do  80. 

Cal.  Penal  Code,  5,  665. 

Therefore  the  statute  makes  a  certified 
copy  of  any  book  or  paper  of  the  corporation 
prima  facie  evidence  of  its  contents. 

C.  C.  S  348. 

If  the  corporation  can  be  made  to  bring 
its  books  into  court,  the  party  desiring  them 
must  designate  the  particular  thing  he 
wants,  and  must  show  positively  that  what 
he  wants  is  relevant,  and  material  to  the  is- 
sues, and  affects  the  merits,  of  the  action. 

To  refuse  irrelevant  matter  is  no  con- 
tempt. 

Ex  parte  Zeehandelaar,  71  Cal.  238,  12 
Pac.  259. 

The  order  made  was  a  unit,  and  if  it  was 
void  as  to  anything  called  for,  it  was  void 
in  toto. 

Ex  parte  Kelly,  65  Cal.  154,  3  Pac.  673. 

On  habeas  corpus  the  question  of  jurisdic- 
tion is  always  open. 

Adams  v.  Haskell,  6  Cal.  318,  65  Am.  Dee. 
517;  Ex  parte  Cohen,  6  Cal.  319;  Ex  parte 
Rotce,  7  Cal.  181 ;  Batchelder  v.  Moore,  42 
Cal.  413;  Ex  parte  Smith,  53  Cal.  204;  Ex 
parte  Mollis,  59  Cal.  405;  Ex  parte  Rttsh,  60 
Cal.  5;  People  v.  O'Neil,  47  Cal.  110. 

Messrs.  Gordon  A  Tovng,  for  respond* 
ent: 

The  power  of  the  court  below  to  make  the 
order  is  the  only  question  before  this  court. 

Ex  parte  Perkins,  18  Cal.  60;  Re  Morris, 
39  Kan.  28,  18  Pac.  171 ;  Ex  parte  Long,  114 
Cal.  159,  45  Pac.  1057;  Ex  parte  Stephen, 
114  Cal.  278.  46  Pac.  86. 

A  writ  of  habeas  corpus  cannot  perform 
the  functions  of  a  writ  of  error  in  relation  to 
proceedings  of  a  court  within  its  jurisdic* 
tion. 

Re  Morris,  39  Kan.  28,  18  Pac.  171. 

One  committed  by  a  court  for  contempt 
oannot  attack  his  commitment  on  habeas 
corpus,  no  matter  how  erroneous  the  order 
may  be,  so  long  aa  it  is  not  void. 

Church,  Habeas  Corpus,  2d  ed.  §§  331-r336. 

All  courts  have  the  power  to  compel  the 
production  of  the  best  evidence  within  the 
reach  of  their  process  and  material  to  the 
issue  to  be  tried,  and  the  parties  to  the  liti- 
gation have  a  right  to  the  production  of  such 
evidence  for  the  enforcement  or  defense  of 
their  rights. 

Ex  parte  Brown,  97  Cal.  83,  31  Pac.  840; 
Bamsted  v.  Empire  Min.  Co,  5  Cal.  299. 
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A  private  corporation  stands  on  no  higher 
plane  than  a  private  individual. 

6  Thomp.  CJorp.  §  7738;  Wertheim  r.  Con- 
tinental R,  d  Trust  Co,  15  Fed.  Rep.  716. 

The  defendants'  books  are  admissible  in 
evidence  against  the  corporation,  on  the  foot- 
ing of  being  in  the  nature  of  admissions  or 
self-serving  instruments. 

6  Thomp.  Corp.  9S  4894,  7728. 

The  books  of  the  defendant  are  the  best 
evidence  to  prove  what  was  done  by  it,  its 
acts  and  transactions,  and  its  general  course 
of  business. 

Beach,  Priv.  Ck)rp.  5  876;  6  Thomp.  Corp. 
§  7734;  Wertheim  v.  Continental  R.  d  Trust 
Co,  16  Fed.  Rep.  716;  Owinga  v.  8peed,  6 
Wheat.  420,  5  L.  ed.  124;  Haven  v.  "Sew 
Hampshire  Asylum  for  Insane,  13  N.  H.  532. 

When  books  are  in  the  possession  of  the 
company,  who  but  the  secretary  can  be  sub- 
poenaed to  produce  them? 

Crowther  v.  Appleby,  L.  R.  9  C.  P.  27; 
Wertheim  v.  Continental  R,  d  Trust  Co,  15 
Fed.  Rep.  716. 

*    MoFarland,  J.,  delivered  the  opinion  of 
the  court: 

The  petition  herein  sets  forth  that  while  a 
certain  cause  entitled  "Charles  Erickson, 
Doing  Business  under  the  Name  of  Charles 
Erickson  &  Co.,  Plaintiff,  vs,  Stockton  k 
Tuolumne  County  Railroad  Company,  a  Cor- 
poration, Defendant,"  was  on  trial  in  the 
superior  court,  the  petitioner  herein  was 
called  as  a  witness  for  the  plaintiff  in  said 
cause,  and  testified  that  he  was  the  secretary 
of  the  defendant  therein,  and  had  charge  of 
said  defendant's  books;  that  the  issues  in 
said  cause  were  those  presented  by  the  plead- 
ings therein,  which  are  attached  to  and  made 
a  part  of  the  petition;  that  petitioner,  as 
secretary  of  said  defendant,  upon  notice 
served  by  plaintiff,  had  produced  on  the  trial 
the  minute  book  of  defendant,  which  con- 
tained all  the  meetings  and  proceedings  of 
the  board  of  directors  and  stockholders  of 
said  defendant;  that  petitioner  had  testified 
what  other  books  said  defendant  had,  to  wit, 
a  ledger,  a  journal,  a  stock  ledger,  a  stock 
journal,  a  stock  certificate  book,  and  a  petty 
cash  book,  and  that  there  was  nothing  in 
said  books  showing  that  the  defendant  had 
anything  to  do  with  the  grading  of  a  cer- 
tain roadbed,  which  was  the  subject  of  the 
action;  that  thereupon  the  attorney  for  the 
plaintiff  in  said  action  requested  the  court 
to  instruct  the  petitioner  herein  to  bring 
into  court  all  of  said  books,  and  that  the  said 
attorney,  being  asked  by  the  court  what  he 
expected  to  prove  by  the  booJcs,  said  "that 
he  expected  to  prove  by  said  books  that  said 
corporation  had  been  engaged  in  grading  said 
roadbed  on  its  own  account,"  but  that  "no 
evidence  was  offered  or  introduced,  or  any 
showing  made  in  said  action,  to  the  effect 
that  any  of  said  books,  or  any  part  thereof, 
were  or  was  material  or  pertinent  to  any  of 
the  issues  in  said  action;"  and  that  there- 
upon "said  court,  as  requested  aforesaid,  in- 
structed your  petitioner  to  produce  all  of 
said  books  in  said  court."  It  further  ap- 
peared from  the  petition  that  the  petitioner 
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declined  to  produce  said  books,  and  stated 
that  he  had  been  instructed  by  the  directors 
of  said  corporation  and  its  president,  Mrs. 
Annie  Kline  Rickert,  not  to  take  any  books 
of  said  defendant  out  of  its  office,  and  also 
stated  that,  if  plaintiff's  attorney  would 
designate  what  parts  of  any  of  said  books 
he  desired  to  introduce  in  evidence,  he  would 
give  certified  copies  of  such  parts  as  were 
material  or  pertinent;  and  that  thereupon 
the  court  adjudged  the  petitioner  guilty  of 
contempt  for  not  producing  said  books,  and 
committed  him  to  the  custody  of  the  sheriff 
of  the  county,  Henry  S.  Martin,  until  he 
should  produce  said  books;  and  that  he  is 
deprived  of  his  liberty  by  said  Martin  under 
said  order.  The  return  to  the  writ  shows 
substantially  the  facts  set  out  in  the  peti- 
tion, except  as  to  the  declared  purpose  of 
the  attorney  of  the  plaintiff  in  requiring  the 
books.  The  commitment,  which  is  part  of 
the  return,  recites  that  the  attorney  for 
plaintiff  moved  for  the  books  "for  the  pur- 
pose of  proving  by  said  books  the  general 
course  of  business  of  said  defendant  corpora* 
tion,  and  for  the  purpose  of  proving  by  said 
books  that  the  said  Annie  Kline  Rickert, 
president  of  said  defendant  corporation,  had 
full  power  and  authority  to  make  contracts 
for  and  on  behalf  of  said  defendant  corpora- 
tion, and  aa  its  agent,  and  for  the  purpose 
of  further  proving  who  were  the  stockhold- 
ers of  said  defendant  corporation  at  all  times 
since  its  organization,  and  more  particularly 
on  the  5th  day  of  March,  1898."  It  merely 
appears  that  the  counsel  for  plaintiff 
"moved  for  an  order."  There  was  no  affi- 
davit upon  which  the  order  was  founded,  nor 
does  anything  appear  as  the  foundation  of 
the  order,  except  the  testimony  of  Clarke, 
the  petitioner  himself,  while  he  was  a  wit- 
ness for  plaintiff;  and  his  entire  testimony 
is  before  this  court  in  accordance  with  the 
stipulations  of  the  parties  that  it  might  be 
used  on  the  hearing  of  this  writ  so  far  as  it 
could  be  looked  into  by  this  court 

Under  the  views  which  we  take  of  the  case, 
we  do  not  think  it  necessary  to  consider  the 
petitioner's  contention  that,  as  the  statute 
requires  that  the  .books  of  the  corporation 
should  be  kept  in  ite  office,  the  petitioner 
could  not  be  required  to  remove  them  from 
such  office,  as  was  held  in  La  Forge  r.  La 
Farge  F,  Ins,  Co,  14  How.  Pr.  26.  Neither 
will  we  consider  whether  or  not  petitioner, 
as  a  mere  officer  of  the  corporation,  could 
be  compelled,  as  against  the  orders  of  the 
authorities  of  the  corporation,  to  produce  its 
books  in  court,  nor  how  a  corporation  could 
be  proceeded  against  upon  ite  refusal  to  pro- 
duce a  document  which  it  ought  to  produce. 
For  the  purposes  of  this  case,  we  will  con- 
sider the  petitioner  as  if  he  were  bound  to 
produce  the  books  of  the  corporation  in  a 
proper  case^  as  if  he  stood  in  the  place  of 
any  individual  or  business  firm  who  was  a 
party  to  the  action,  and  as  if  the  question 
were  whether  a  party  to  an  action  could  be 
deprived  of  his  liberty  for  violating  such 
an  order  as  that  here  presented  for  con- 
sideration. The  question  here  presented  is 
of  great  importence  to  all  citizens,  for  it  in* 


1899. 


Em  partf  CiiABKB. 


887 


▼o1t«8  the  constitutional  right  of  the  people 
to  **be  secure  in  their  persons,  houses,  papers, 
and  effects  a^inst  unreasonable  seizures  and 
searches."  State  Const,  art.  1,  §  19.  To 
compel  a  -person  to  deliver  his  books  and 
papers  to  another  who  does  not  claim  any 
ownership  in  them  is  to  violate  the  sanctity 
of  most  impoii^nt  private  rights,  and  is  not 
to  be  tolerated  except  when  warranted  by 
some  law  clearly  not  inconsistent  with  the 
constitutional  provision.  As  was  said  oy 
Lord  Camden  in  the  celebrated  case  of  En- 
tick  V.  Carrington,  10  How.  St.  Tr.  p.  10G6, 
which  was  an  action  to  recover  damages  for 
breaking  into  a  private  house  and  seizing 
private  papers:  "Papers  are  the  owner's 
goods  and  chattels,  they  are  his  dearest  prop- 
erty, and  are  so  far  from  enduring  a  seizure 
that  they  will  hardly  bear  an  inspection; 
and  though  the  eye  cannot,  by  the  laws  of 
England,  be  guilty  of  a  trespass,  yert,  where 
private  papers  are  removed  and  carried 
away,  the  secret  nature  of  these  goods  will 
be  an  aggravation  of  the  trespass."  The 
privacy  of  private  books  and  papers  is  not 
only  of  inestimable  value  to  the  owner  on 
account  of  various  personal  and  sentimental 
reasons,  but  is  of  the  greatest  value  also 
from  mere  business  considerations.  The  ex- 
posure of  a  man's  methods  of  business  would 
frequently  be  highly  injurious  to  him,  and, 
although  really  solvent,  might  produce  such 
embarrassments  as  would  ruin  him.  His 
right,  therefore,  to  the  sole  possession'  and 
knowledge  of  his  private  books  and  papers 
is  not  to  be  violated  except  where  the  power 
to  do  so  clearly  appears.  In  many  of  the 
states  there  are  statutes  on  the  subject  of 
the  production  of  books  and  papers  in  court 
during  a  trial,  and  providing  in  detail  un- 
der what  circumstances  orders  for  their  pro- 
duction may  be  made.  In  this  state  about 
all  there  is  on  the  subject  is  to  be  found  in 
§§  1000  and  1985  of  the  Code  of  Civil  Pro- 
cedure. Section  1000  provides  for  an  order, 
in  certain  cases,  upon  notice,  that  a  party 
to  a  pending  action  may  have  an  "inspec- 
tion" and  copy  of  accounts  in  any  book,  or 
of  a  document  or  paper  "containing  evidence 
relating  to  the  merits  of  the  action  or  the 
defense  therein,"  and  prescribing  a  certain 
penalty  for  a  refusal;  and  there  is  a  pro- 
vision at  the  end  of  the  section  that  it  shall 
not  be  construed  "to  prevent  a  party  from 
compelling  another  to  produce  books,  papers, 
or  documents  when  he  is  examined  as  a  wit^ 
ness."  But  the  proceeding  in  the  case  at 
bar  was  not  under  that  section,  and,  more- 
over, it  is  applicable  only  to  proper  cases; 
for  no  one  would  claim  that  it  gives  un- 
bridled license  for  the  examination  or  pro- 
duction of  all  such  private  papers  as  the 
oaprice,  or  curiosity,  or  ulterior  design  of  a 
party  might  suggest.  Section  1985  provides 
for  what  is  usually  called  a  suhpcena  duoe$ 
tecum,  by  which  a  witness  is  required  to 
bring  with  him  any  books,  documents,  etc., 
"which  he  is  bound  by  law  to  produce  in  evi- 
dence;" but  the  proceedings  in  the  case  at 
bar  were  not  under  that  section,  and,  more- 
over, it  does  not  prescribe  what  things  he  is 
"bound  by  law  to  produce."    It  may  be  aa- 
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sumed,  however,  that  (although  we  have  no 
express  affirmative  statutory  provisions  on 
the  subject)  when  a  witness  is  in  court,  no 
matter  how  brought  there,  and  discloses  the 
faot  that  he  has  a  paper,  document,  or  book 
which  would  be  evidence  in  favor  of  the 
party  desiring  it,  he  may,  in  a  proper  case, 
be  rightfully  ordered  to  produce  it.  But  it 
is  evident  that  we  must  look  to  general 
principles  of  law  applicable  to  the  subject 
when  it  is  to  be  determined  in  what  instances 
a  court  has  the  power  to  compel  a  witness 
to  give  up  his  books  and  papers,  and  dis- 
close his  private  business  to  the  world.  And 
the  question  raised  here  is  one  of  power  in 
the  court,  and  may  be  inquired  into  on 
habeas  corpus.  Indeed,  there  is  no  other 
way  in  which  a  party  deprived  of  his  liberty 
as  petitioner  was  could  recover  his  freedom. 
The  same  principle  applies  as  when  a  wit^ 
ness  has  been  imprisoned  for  contempt  for 
not  answering  a  question  not  legal  or  per- 
tinent, and  it  has-been  held  by  this  court 
that  in  such  a  case  he  will  be  discharged. 
In  E<D  parte  Brovm,  97  Cal.  83,  31  Pac.  840, 
the  petitioner  had  been  ordered  to  produce  a 
package  of  tickets,  and  had  been  sent  to  jail 
for  refusing  to  do  so,  and  this  court  dis- 
charged him  on  habeas  corpus,  and  said  that 
"it  is  the  settled  law  of  this  state  that  no 
court  or  judge  has  power  to  punish  as  a 
contempt  the  violation  or  disregard  of  an 
unlawful  order."  In  Ex  parte  Zeehandelaar, 
71  Cal.  238,  12  Pac.  259,  the  petitioner  had 
been  imprisoned  for  contempt  for  not  answer- 
ing as  a  witness  a  question  not  legal  or  per- 
tinent to  the  issue,  and  he  was  discharged 
on  habeas  corpus.  Several  concurring  opin- 
ions were  delivered  in  the  case,  and  it  was 
held,  not  only  that  the  petitioner  could  not 
be  punished  for  refusing  to  answer  the  ques- 
tion, but  that  the  commitment  must  show 
affirmatively  that  the  question  was  legal,  and 
pertinent  to  the  issue.  See  also  Ex  parte 
Rowe,  7  Cal.  181.  And  a  witness  can  no  more 
be  lawfully  imprisoned*  for  refusing  to  pro- 
duce papers  and  books  which  he  cannot  bo 
legally  required  to  produce  than  he  can  be 
for  refusing  to  answer  questions  not  proper 
to  be  asked. 

In  the  case  at  bar  we  are  satisfied  that  the 
order  in  question  was  unauthorized.  There 
was  no  showing,  by  affidavit  or  otherwise, 
that  the  books  in  question  contained  any 
evidence  material  to  plaintiff's  cause.  The 
only  evidence  on  the  point  was  the  testimony 
of  petitioner  when  on  the  witness  stand  as 
plaintiff's  own  witness,  and  that  showed  that 
they  did  not  contain  such  evidence.  In 
Morrieon  v.  Sturges,  26  How.  Pr.  179,  the 
court  says :  ''It  is  not  enough  that  the  party 
believes  or  is  advised  that  the  paper  contains 
material  evidence.  Facts  must  be  shown  to 
supp<H't  such  belief."  Moreover,  it  was,  in 
effect,  a  general  omnibus  order  for  the  pro- 
duction of  all  defendant's  books,  which  has 
always  been  held  to  be  unauthorized;  for, 
while  it  named  certain  books,  yet  those  con- 
stituted all  of  defendant's  books,  as  appears 
from  plaintiff's  examination  of  petitioner  as 
to  what  books  the  defendant  had.  Again,  the 
order  was  in  the  nature  of  what  Lord  Chan- 
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cellor  Hardwicke,  over  a  century  ago,  called 
''a  mere  fishine  bill/'  and  such  bills  have 
been  universally  condemned.  It  is  quite 
evident  that  these  books  wer4  not  required 
to  be  produced  for  the  direct  purpose  of  in- 
troducing them  in  evidence.  Plaintitf 
would  not  have  offered  them,  or  any  part  of 
them,  in  evidence,  unless  he  found  some- 
thing in  the  part  offered  that  was  relevant 
and  material  in  support  of  his  side  of  the 
case;  and,  indeed,  they  would  not  have  been 
otherwise  admissible.  He  merely  intended 
to  draw  his  drag-net  of  inspection  through 
all  these  books  under  the  osftiensible  motive 
of  trying  to  catch  something  which  his  wit- 
ness had  testified  was  not  there.  In  the 
meantime  all  the  private  business  of  the  de- 
fendant— all  its  dealings  with  persons  other 
than  plaintiff,  its  methods  of  conducting  its 
affairs,  perhaps  its  financial  condition,  and 
other  matters  vitaJly  important  to  its  wel- 
fare— would  have  been  exposed.  There  is  no 
warrant  in  the  law  for  such  a  forcible  whole- 
sale violation  of  a  person's  privacy  upon  such 
a  showing  as  was  made  in  this  case.  A  man 
does  not  lose  all  his  civil  rights  because  he 
is  brought  into  court  as  a  party  to  a  suit. 
As  was  said  by  Lord  Hatherley:  'A  court  is 
boi)nd  to  protect  the  defendant  against  un- 
due inquisition  into  his  affairs"  ( [Carver  v. 
Pinto  Lcite]  L.  R.  7  Oh.  App.  97,  and  notes)  ; 
and  it  would  be  difficult  to  imagine  a  more 
striking  instance  of  such  "undue  inquisi- 
tion" than  an  order  compelling  a  defendant 
to  produce  for  inspection  all  his  books  upon 
the  mere  suspicion — against  positive  evi- 
dence to  the  contrary — that  they  might  pos- 
sibly contain  some  evidence  favorable  to  the 
plaintiff,  and  without  pointing  to  any  par- 
ticular part  of  all  these  books  over  which 
this  suspicion  was  supposed  to  hover. 

The  authorities  on  the  subject  are  in- 
numerable. Many  of  them  arose  out  of  dis- 
cussions of  the  old  "bill  of  discovery,"  and 
many  out  of  later  statutory  provisions;  but 
the  principles  which  'they  declare  are  clearly 
to  the  point  that  such  an  order  as  is  here 
under  review  is  unauthorized.  Originally, 
an  order  for  the  production  of  a  paper,  docu- 
ment, or  book  was  made  only  when  the  docu- 
ment was  one  declared  on  in  the  bill,  or  set 
up  as  a  defense;  or  where  the  party  asking 
for  it  had  an  interest  in  the  document  itself, 
— as  where  it  was  a  contract  between  the  par- 
ties, and  there  was  only  one  copy  of  it, 
which  was  in  the  hands  of  the  opposite 
party;  or  where  the  instrument  was,  in  the 
very  nature  of  things,  material  evidence, — 
as  where  it  was  alleged  to  have  been  forged 
or  altered,  and  that  it  would,  on  its  face, 
show  the  fact  alleged;  or  where  books  be- 
longed to  both  parties,  and  would  necessarily 
contain  evidence  of  the  issues  pending, — as 
in  case  of  a  suit  between  partners,  or  gen- 
erally between  principal  and  agent,  or 
trustee  and  beneficiary.  See  2  Phi  11.  Ev. 
(Cowen  A  H.  and  Edwards'  Notes)  chap.  4, 
^321,  and  notes.  Afterwards  such  orders 
were  undoubtedly  extended  so  as  to  include 
other  grounds  for  production  of  papers,  and 
were  in  many  states,  as  hereinbefori*  noticed, 
regulated  by  statutes  and  rules  of  cc^iirt ;  but 
46  L.  R.  A. 


the  principles  applicable  generally  to  the 
forced  production  of  papers  are  declared  in 
the  authorities  as  above  stated,  and  we  have 
been  referred  to  no  case  warranting  such 
an  order  as  the  one  now  under  review.  Thf 
subject,  in  all  its  bearings,  both  at  com- 
mon law  and  under  recent  statutes,  is  fully 
discussed  in  2  Wait,  Pr.  commencing  at  page 
522,  where  a  very  large  number  of  author- 
ities touching  the  question  are  cited.  Many 
cases  are  there  cited  to  the  point  that  there 
must  be  a  substantial  showing  that  the  docu- 
ment or  book  sought  for  contains  material 
evidence  in  support  of  the  cause  of  action  or 
defense  of  the  party  asking  for  it,  and  that 
such  a  mere  suspicion  as  appeared  in  the 
case  at  bar  will  not  warrant  an  order  for  the 
production.  But  the  principle  whidi  is  de- 
terminative of  the  invalidity  of  the  order 
involved  in  the  case  at  bar  is  stated  on  page 
535,  where  the  author  says:  'The  right 
given  by  statute  to  discover  books,  papers, 
and  documents  relating  to  the  merits  of  a 
pending  action  does  not  entitle  a  party  to 
enter  into  a  mere  fishing  examination  of  all 
the  books,  papers,  and  documents  of  his  ad- 
versary. An  inquisitorial  examination  was 
not  contemplated  by  the  framers  of  the  stat- 
ute,"—citing  authorities.  In  Hoyt  v. 
American  Exoh,  Bank,  8  How.  Pr.  93,  the 
court  said:  "He  has  no  right  to  have  a 
general  inquisitorial  examination  of  all  the 
books,  papers,  and  documents  of  his  adver- 
sary! with  a  view  to  ascertain  if,  perchance, 
something  cannot  be  found  which  will  prob- 
ably aid  him."  There  are  numerous  other 
authorities  to  the  same  point.  In  the  case 
at  bar,  if  we  were  to  confine  ourselves  en- 
tirely to  the  commitment  itself,  the  conclu- 
sion above  stated  would  be  the  same.  It  was 
recited  there  that  the  plaintiff  moved  for  the 
books  for  the  purpose  of  proving  by  them 
"the  general  course  of  business  of  said  de- 
fendant corporation,"  and  this  is  as  complete 
an  expression  of  an  intent  to.  go  upon  a  gen- 
eral fishing  expedition  as  could  possibly  be 
imagined.  Another  recital  is  that  the  books 
were  wanted  for  the  "purpose  of  proving" 
that  Mrs.  Rickert  had  "full  power  and  au- 
thority to  make  contracts  for  and  on  behalf 
of  said  defendant  corporation  as  its  agent," 
but  there  is  no  evidence  that  the  books 
sought  for  would  have  afforded  any  evidence 
of  that  kind,  and  plaintiff  had  already  intro- 
duced from  the  minute  book  a  resolution  of 
the  board  of  directors  to  that  effect;  and, 
moreover,  the  averment  of  the  complaint 
was  that  the  defendant  in  the  case  held  out 
Mrs."  Rickert  as  their  "ostensible  agent." 
The  other  recital  was  that  plaintiff  wanted 
the  books  for  the  purpose  of  proving  "who 
were  the  stockholders  of  said  defendant  cor- 
poration at  all  times  since  its  organization, 
and  more  particularly  on  the  5th  day  of 
March,  1808,"  but  the  suit  was  against  the 
corporation,  and  not  against  the  stockhold- 
ers, and  it  was  immaterial  who  the  stock- 
holders were,  and  it  was  unimportant  to 
plaintiff  to  know  who  the  stockholders  were, 
unless  it  desired  the  information  for  the  pur- 
pose of  a  future  suit,  which  is  in  no  case  al* 
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lowable.    Moreover,  the  order  is  not  con- 
fined to  the  stock  book. 

For  the  reasons  above  stated,  we  are  of 
the  opinion  that  the  order  for  the  violation 
of  which  the  petitioner  was  imprisoned  was 
void,  and  that,  therefore,  he  should  be  dis- 
charged from  custody.  This  conclusion  is 
based  entirely  upon  the  order  here  reviewed. 
Under  what  circumstances  a  proper  and  au- 


thorized order  could  be  made  for  the  inspec- 
tion, or  for  the  production  at  the  trial,  of  a 
paper,  document,  or  book,  is  a. question  not 
now  before  us. 
The  petitioner  is  dischwrged. 

We  concur.    Van  Dyke,  J.;  Temple,  J.; 
Henshaw,  J.;  Harrison,  J. 
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Jacob  HIRSHFELD,  Reapt^, 

V. 

Lawrence   J.   FITZGERALD   et  dl.,  Appta, 

Miles  M.  O'BRIEN  et  al..  Receivers  of  Madi- 
son Square  Bank,  Reapta. 

(157  N.  Y.  166.) 

t.  A  certlfleate  by  tbe  appellate  dlTl- 
•ion,  tbat  a  reversal  was  upon  tbe 
la-w  and  upon  tbe  facta,  will  not  prevent 
the  court  of  appeals  from  determining  wheth- 
er a  question  of  fact  is  involved,  and  review- 
ing the  law,  if  there  is  none. 

9.  Tbe  original  plaintiff  baji  no  an- 
tbority  to  continue  tbe  action  after  he 
}ias  assigned  his  right  and  the  assignee  has 
settled  or  demands  a  discontinuance,  under 
Code  Civ.  rroc.  |  766,  providing  for  such 
continuance  after  transfer  of  plaintiff's  In- 
terest. 

3.  One  -wbo  brlns«  an  action  on  bebalf 
of  blmaelf  and  otbera  almllarly  altn- 
ated  who  may  come  in  and  share  In  the  ex- 
penses has  the  right  to  control  the  action,  and 


may  continue,  compromise,  abandon,  or  dis- 
continue It  at  pleasure,  until  a  creditor  slml* 
larly  situated  has  procured  an  Order  to  be 
made  a  party  to  the  action,  or  has  served  a 
notice  of  a  motion  to  be  braught  in,  or  until 
Interlocutory  Judgment  is  entered. 

4.  A  creditor  -wbo  brlnsa  an  action 
asalnat  a  atockbolder  of  a  bank  under 
banking  law  1892,  |  52,  although  he  brings 
it  on  behalf  of  himself  and  all  other  creditors 
similarly  situated  who  may  choose  to  come 
in,  is  not  a  trustee  for  other  creditors  to  such 
extent,  at  least,  as  to  require  him  to  carry 
on  the  litigation  for  their  interest  In  opposi- 
tion to  his  own,  or  after  he  has  settled  his 
claim. 

5.  A  receiver  bad  no  antborlty  to  brlns 
an  action  asalnat  a  stockbolder  for  a 
debt  of  the  corporation,  under  Laws  1802, 
chap.  688,  I  56,  although  such  right  of  ac- 
tion Is  given  him  by  an  amendment  of  that 
statute  in  1897. 

(Gray  and  Vann,  J  J.,  dissent,) 
(November  22,  1898.) 


^OTE. — PlaintifTs  control  of  suit  brought  for  all 
similarly  situated. 

The  doctrine  of  the  principal  case,  that  plain- 
tiff Is  dominus  litis  and  has  the  right  to  control, 
and  may  even  discontinue,  the  suit  before  any- 
one similarly  situated  has  procured  an  order 
«naking  him  a  party,  served  a  notice  of  motion 
to  be  brought  in,  or  taken  some  other  step  such 
aa  filing  a  claim,  or  an  interlocutory  judgment 
or  order  has  been  entered,  seems  to  have  the 
support  of  all  the  cases  directly  in  point,  ex- 
cept, perhaps,  Belmont  NaJl  Co.  v.  Columbia 
Iron  &  8.  Co.  46  Fed.  Rep.  336,  infra,  and  Atlas 
Bank  v.  Nahant  Bank,  23  Pick.  480,  infra. 

Indeed,  most  of  the  cases  In  stating  the  rule 
mention  only  the  entry  of  an  order  or  decree  un- 
der which  the  others  may  come  in,  as  terminat- 
ing plaintiff's  exclusive  control.  They  do  not, 
however,  militate  against  the  additional  limita- 
tions suggested,  since  they  do  not  present  the 
question. 

Thus  :  Derby  v.  Yale,  18  Hun,  273  ;  Duerson 
T.  Alsop,  27  Gratt.  229;  Woodgate  v.  Field,  2 
Hare.  211. 

May  discontinue.  McDougald  v.  Dougherty, 
11  Ga.  570;  Thompson  v.  Flsler,  83  N.  J.  Eq. 
480;  Brinckerhoff  v.  Bostwick,  99  N.  Y.  194, 
1  N.  E.  668 ;  Innes  v.  Lansing,  7  Paige,  583 ; 
Mattlson  v.  Demarest,  1  Robt.  717 ;  O'Brien  v. 
Browning,  49  How.  Pr.  109 ;  Salisbury  v.  Bing- 
bamton  Pub.  Co.  85  Hun,  99,  32  N.  Y.  Supp. 
662 ;  Tremaln  v.  Guardian  Mut.  L.  Ins.  Co.  11 
Hun,  286;  Beadleston  v.  Alley,  28  N.  Y.  S.  R. 
«9,  7  N.  Y.  Supp.  747;  Piedmont  &  A.  L.  Ins. 
Co.  V.  Maury,  75  Va.  511 ;  Scarth  v.  Chadwlck, 
14  Jur.  300;  Pemberton  v.  Topham,  1  Beav. 
316 ;  Handford  v.  Storie,  2  Sim.  &  Stu.  196. 
40  L.  R.  A. 


Or  make  any  other  disposition  of  the  suit 
he  sees  fit.  McDougald  v.  Dougherty,  11  Ga. 
570. 

The  language  of  the  court  In  Belmont  Nail 
Co.  V.  Columbia  Iron  A  S.  Co.  46  Fed.  Rep.  336, 
and  Atlas  Bank  v.  Nahant  Bank,  23  Pick.  480,  is 
broad  enough  to  exclude  plaintiff's  right  to  dis- 
miss the  bill,  without  the  consent  of  the  other 
Interested  persons,  at  any  stage  of  the  case ;  but 
a  motion  by  another  creditor  to  come  in  was 
pending  at  the  time  of  the  motion  to  dismiss  in 
the  former  case,  and  in  the  latter,  which  was  a 
suit  by  a  creditor  to  enjoin  officers  of  an  insol- 
vent bank  from  interferlug  with  its  affairs  and 
for  the  appointment  of  a  receiver,  an  interlocu- 
tory Injunction  had  been  granted. 

The  remark  In  Stemdale  v.  Hankinson,  1 
Sim.  308,  that  on  the  filing  of  a  creditor's  bill 
every  creditor  has  an  inchoate  right  In  the  suit, 
is  explained  in  Woodgate  v.  Field,  2  Hare,  211, 
to  mean  simply  that  a  right  then  commences 
which  may  fail,  but  which  may  also  be  perfected 
by  decree. 

It  Is  equally  well  established  that  after  an  in- 
terlocutory decree  or  order  plaintiff  no  longer 
has  the  exclusive  control,  and  may  not  discon- 
tinue without  the  consent  of  the  other  Inter- 
ested persons.  Such  is  the  clear  implication  of 
the  foregoing  cases,  and  is  expressly  held  in  the 
following  cases :  Fay  v.  Erie  &  K.  Railroad 
Bank,  Harr.  Ch.  (Mich.)  104  ;  Collins  v.  Taylor, 
4  N.  J.  Eq.  163 ;  Brinckerhoff  v.  Bostwick,  09  N. 
Y.  194,  1  N.  E.  603 ;  Prouty  v.  Michigan  S.  A  N. 
I.  R.  Co.  1  Hun,  665 ;  Lewis  v.  Hake,  42  Hun, 
542 ;  Salisbury  v.  Binghamton  Pub.  Co.  85  Hun, 
99,  32  N.  Y.  Supp.  652 ;  Salisbury  v.  Strong,  66 
N.  Y.  S.  R.  39.  32  N.  Y.  Supp.  656 ;  Updike  v. 
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APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Courtj  First  Department,  reversing  a 
judgment  of  a  Special  Term  for  New  York 
Ck)unty  dismissing  the  complaint  in  an  ac- 
tion brought  to  enforce  the  individual  lia- 
bility of  defendants  as  stockholders  of  the 
Madison  Square  Bank.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cl&arlea  A.  Boaton  and  Frank- 
lin  Pieroe»  with  Messrs.  Hellogg  So  Van 
Hoeaen,  Edwin  Dnffy,  and  S.  Edwin 
Day,  for  appellants  Fitzgerald  et  al.: 

The  liability  of  the .  stockholders  to  the 
creditors  of  the  Madison  Square  Bank  is  a  li- 
ability which^  from  its  origin  and  its  nature, 
belongs  solely  and  absolutely  to  the  credit- 
ors of  th^  bank.  The  receivers  had  no  in- 
terest in  this  cause  of  action,  and  could  not 
make  a  legal  contract  in  their  official  ca- 
pacity with  Hirshfeld  with  reference  to  it. 

The  liability  of  the  stockholders  rests  ex- 
clusively upon  the  statute  of  1892. 


Hirshfeld  v.  Bopp,  145  N.  Y.  01,  30  N.  K 
817. 

There  is  no  privity  of  contract  between 
the  creditors  of  the  corporation  and  the  in- 
dividual members. 

Rudd  V.  Robinson,  126  N.  Y.  113,  12  L.  R. 
A.  473,  26  N.  E.  1046;  Neilson  v.  Crawford, 
52  Cal.  248;  Hagar  v.  Cleveland,  36  Md.  476; 
Haynes  v.  Broum,  36  N.  H.  645;  Kinoaid  v. 
Dwinelle,  59  N.  Y.  551;  McMahon  v.  Macy, 
51  N.  Y.  155;  Miller  v.  White,  50  N.  Y.  137; 
Esmond  v.  Bullard,  16  Hun,  65;  Strong  v. 
Wheaton,  38  Barb.  616;  Moss  v.  MoCullougK 
5  Hill,  131 ;  Union  Bank  v.  Wando  Min.  d 
Mfg.  Co.  17  S.  C.  339;  Chesnut  v.  PenneU, 
92  111.  55 ;  Whitman  v.  Cox,  26  Me.  335. 

The  stockholder's  obligation  at  most  is 
but  that  of  a  guarantor  or  a  surety  for  the 
payment  of  the  debt  of  the  corporation. 

Moss  V.  McCullough,  5  Hill,  131 ;  MarshdU 
V.  Sherman,  148  N.  .Y.  20,  34  L.  R.  A.  757, 
42  N.  E.  419;  Hanson  v.  Donkersley,  37  Mich. 
184;  Peck  v.  Miller,  39  Mich.  594;   Milroy 


Doyle,  7  B.  I.  446;  Piedmont  &  A.  L.  Ins.  Co. 
V.  Maary,  76  Va.  611 ;  O'Donaell  v.  Young,  6  L. 
J.  Cb.  N.  S.  80 ;  Handford  v.  Storle,  2  Sim.  & 
Stu.  106. 

jotmson  V.  Miller,  96  Fed.  Rep.  271.  87  C.  C. 
A.  471,  holds  that  after  the  court  has  assumed 
charge  of  the  affairs  of  a  corporation  upon  a 
bill  by  a  creditor  In  behalf  of  himself  and  all 
other  creditors  and  stockholders,  and  has  ap- 
pointed a  receiver.  Issued  an  Injunction  re- 
straining the  creditors  from  pursuing  other 
remedies,  and  required  them  to  prove  their 
claims,  the  parties  to  the  record  cannot  termi- 
nate the  suit  by  agreement  without  the  consent 
of  the  other  creditors ;  and  that  an  application 
to  dismiss  under  such  circumstances  is  ad- 
dressed to  the  discretion  of  the  court,  which 
will  take  the  Interests  of  the  other  creditors 
Into  consideration. 

Piedmont  &  A.  L.  Ins.  Co.  v.  Maury,  75  Va. 
611,  says  that  the  sole  dominion  ceases  when, 
and  as  soon  as,  other  creditors  become  parties, 
and  that  they  become  parties  In  a  general  sense 
as  soon  as  the  decree  or  order  for  a  general  ac- 
counting Is  entered  under 'which  they  may  come 
in  and  prove  their  demands. 

Other  Interested  persons  may  come  In  and  be 
made  formal  parties.  Smith  v.  Parsons,  88  W. 
Va.  644  :  Myers  v.  Fenn,  6  Wall.  205,  18  L.  ed. 
604 ;  LaTourette  v.  Fletcher,  6  App.  D.  C.  824. 

Even  before  decree.  Strike  v.  M' Donald,  2 
Harr.  &  G.  191 ;  Piedmont  &  A  L.  Ina.  Co.  v. 
Maury,  76  Va.  611. 

The  mere  filing  of  a  petition  does  not  operate 
propria  vigors  to  make  petitioner  a  party,  but 
an  order  of  court  is  necessary  unless  the  origi- 
nal plaintiff  permits  the  action  to  proceed  as 
If  the  petitioner  were  a  party.  Piedmont  &  A. 
L.  Ins.  Co.  V.  Maury,  76  Va.  611. 

The  right  of  other  creditors  who  have  filed 
claims  in  a  creditor's  suit  to  prosecute  the  same 
after  the  satisfaction  of  the  original  plaintiff's 
dalm  Is  affirmed  in  Bllmyer  y.  Sherman,  23  W. 
Va.  656,  and  Lewis  v.  Laldley,  89  W.  Va.  424, 
19  S.  E.  878. 

A  creditor's  suit  Is  no  more  that  of  the  credit- 
or who  Instituted  It  than  of  any  other  creditor 
who  appears  and  files  his  claim ;  and  the  for- 
mer, after  other  claims  haye  been  filed,  does  not 
have  exclusive  management  except  so  far  as  it 
may  be  necessary  that  one  creditor  shall  to  some 
extent  be  a  sort  of  leader  or  general  manager 
for  all.  Maxwell  v.  Northern  Trust  Co.  70 
Minn.  884,  78  N.  W.  178. 
46  L.  R.  A. 


The  right  of  the  original  plaintiff  to  dismiss 
the  bin  except  as  to  himself  was  denied  in  Lln- 
sey  V.  McGannon^  9  W.  Va.  164,  where  a  refer- 
ence had  been  directed  before  the  satisfaction 
of  his  claim  was  brought  to  the  notice  of  the 
court.  So,  also,  a  motion  to  dlamlas  made  by 
the  defendant  with  the  consent  of  the  original 
plaintiff,  pending  a  motion  by  another  creditor 
to  come  In,  was  denied  In  Belmont  Nail  Co.  v 
Columbia  Iron  A  S.  Co.  46  Fed.  Rep.  836. 

Where  the  original  plaintiff  in  a  creditor's 
suit  dies  after,  an  Interlocutory  decree,  and  the 
suit  is  not  revived  in  the  name  of  his  persoDal 
representatives,  it  may  be  revived  at  the  In- 
stance of  another  creditor.  Dixon  v.  Wyatt,  4 
Madd.  *893;  Brown  v.  Lake,  2  Colly.  Cta.  Cas. 
620 ;  Johnson  v.  Hammersley,  24  Beav.  498 ; 
Inchley  y.  Allsop,  7  Jur.  N.  S.  1181. 

The  control  of  the  suit  may  be  taken  away 
from  plaintiff  because  of  his  failure  to  prosecute 
with  due  diligence  and  confided  to  another  per- 
son after  decree  (Fleming  v.  Prior,  6  Madd. 
423  ;  Price  v.  North.  2  Younge  ft  C.  Bxch.  628 1 
Cook  v.  Bolton,  6  Russ.  Ch.  282;  Driswell  t. 
King,  8  L.  J.  Ch.  N.  S.  168)  ;  or  after  another 
has  been  admitted.  Thompson  v.  FIsler,  88  N. 
J.  Eq.  480. 

So,  also,  leave  may  be  granted  to  a  creditor 
who  has  proved  his  claim  in  a  creditor's  suit  to 
prosecute  the  same  after  the  plaintiff  has  been 
declared  a  bankrupt.  English  y.  Hayman,  9 
Hare,  LXXXVIII.  Appx. 

Smith  V.  Guy,  2  Phlll.  Ch.  159.  holds  that  the 
fact  that  there  Is  an  Irregularity  In  the  Interloc- 
utory decree  is  not  a  sufficient  ground  for  de- 
priving the  original  plaintiff  of  the  conduct  of 
a  creditor's  suit,  and  Bookless  v.  Crummack, 
1  Cooper,  Pr.  Cas.  holds  that  the  fact  that,  un- 
til the  interlocutory  decree,  the  suit  was  con- 
trolled by  defendant's  solicitor  with  a  view  ol 
obtaining  an  injunction  against  a  creditor  pro- 
ceeding at  law,  was  not  a  sufficient  ground. 

Cane  v.  Demburg  (111.)  12  Nat.  Corp.  Rep. 
260,  holds  that  the  complainant  in  a  creditors^ 
bill  has  the  right  to  control  litigation  and  ex- 
amine the  debtors  without  the  Giterferencc  of 
any  Intervening  petitioner  who  has  not  been 
made  a  co-complalnant  by  leave  of  court  or  ob- 
tained a  special  order  of  examination  on  his  own 
account.  The  court  says,  however,  that  If  the 
suit  Is  not  being  conducted  In  good  faith  the 
control  of  It  may  be  given  to  some  other  credit- 
or. O.  H.  P. 
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▼.  Bpurr  Mountain  Iron  Min,  Co,  43  Mich. 
231,  6  N.  W.  287;  Grew  v.  Breed,  10  Met. 
569;  Hicks  ▼.  Bums,  38  N.  H.  141;  Patter- 
son V.  Wyomissing  Mfg.  Co,  40  Pa.  117. 

The  statute. which  creates  the  obligation  is 
clearly  in  derogation  of  the  common  law  and 
of  common  riffht,  and  is  subject  to  strict  con- 
struction in  favor  of  the  stockholder. 

Chase  v.  Lord,  77  N.  Y.  1;  Barnes  v. 
Wheaton,  80  Hun,  16,  29  N.  Y.  Supp.  830; 
Lwory  v.  Inman,  46  N.  Y.  119;  Cray  v.  Cof- 
fin, 9  Cush.  192 ;  Palmer  v.  Van  Santvoord, 
153  N.  Y.  618,  38  L.  R.  A.  402,  47  N.  E.  915. 

The  liability  created  by  §  62  of  the  stock 
corporation  act  is  several,  and  comes  into 
existence  in  favor  of  each  creditor  individu- 
ally, and  rests  upon  the  existence  of  certain 
conditions  peculiar  to  each  creditor. 

Birshfeld  v.  Bopp,  146  N.  Y.  93,  39  N.  E. 
817 ;  Kennedy  v.  Oihson,  8  Wall.  498,  19  L. 
ed.  476 ;  United  States  v.  Knox,  102  U.  S. 
422,  20  L.  ed.  216;  Bailey  v.  Sawyer,  4  Dill. 
463,  Fed.  Cas.  No.  744;  White  v.  Carmar- 
then, etc,,  R.  Co,  1  Hem.  &.  M.  786;  Burt  v. 
British  Nation  Life  Assur.  Asso.  4  De  O. 
A  J.  158. 

The  rights  which  the  statutes  secure  to  re- 
ceivers in  the  case  of  a  statutory  final  re- 
ceiver of  an  insolvent  corporation  are  such 
only  as  pertain  to  the  property  which  comes 
to  the  receiver  to  be  administered  and  dis- 
tributed to  creditors  by  him. 

5  Thomp.  Corp.  §  6977 ;  Davis  v.  Cray,  16 
Wall.  218,  21  L.  ed.  462;  Herring  v.  New 
York,  L.  E.  d  W,  R,  Co,  105  N.  Y.  342,  12 
N.  E.  763 ;  Decker  v.  Gardner,  124  N.  Y.  334, 
11  L.  R.  A.  480,  26  N.  E.  814;  National 
Butchers*  d  D,  Bank  v.  Huhhell,  117  N.  Y. 
385,  7  L.  R.  A.  852,  22  N.  E.  1031 ;  Coope  v. 
Boicles,  42  Barb.  87 ;  Meara  v.  Holhrook,  20 
Ohio  St.  137,  5  Am.  Rep.  635;  Frothingham 
V.  Barney t  6  Hun,  366;  People  v.  Ballard, 
134  N.  Y.  296,  17  L.  R.  A.  737,  32  N.  E.  54. 

The  receivers  in  this  action  have  no  more 
right,  title,  or  interest  in  the  causes  of  action 
secured  to  the  creditors  under  this  statute 
than  any  stranger  would  possess. 

Famsworth  v.  Wood,  91  N.  Y.  308; 
Beadlcston  v.  Alley,  28  N.  Y.  S.  R.  89,  7  N. 
Y.  Supp.  747 ;  Bauer  v.  Piatt,  72  Hun,  332, 
25  N.  Y.  Supp.  426;  Mason  v.  New  York 
Silk  Mfg,  Co.  27  Hun,  309 ;  Billings  v.  Trask, 
30  Hun,  315;  Morse,  Banks  &  Banking,  § 
696;  Ross  v.  Wigg,  100  N.  Y.  243,  3  N.  E. 
180;  Curtis  v.  Leavitt,  15  N.  Y.  9;  Billings 
v.  Robinson,  94  N.  Y.  415;  Arenz  v.  Weir,  89 
111.  25;  Morawetz,  Priv.  Corp.  865,  S  894;  see 
f  809;  Cook,  Stock  k  Stockholders,  S§  216, 
218;  Thompson,  Liability  of  Stockholders,  § 
342;  Taylor,  Corp.  8  721;  3  Thomp.  Corp.  S 
3560;  Butterworth  v.  O'Brien,  39  Barb.  192; 
Conde  y.  Hall,  92  Hun,  338,  37  N.  Y.  Supp. 
411. 

When  it  appears  that  one  creditor  or  stock- 
holder, suing  in  his  own  behalf  and  in  behalf 
of  others,  has  been  instigated  to  commence 
the  suit  by  others  who  have  agreed  to  pay 
the  costs,  an  equity  court  will  not  listen  to 
him  and  give  him  relief. 

Filder  v.  London,  B,  d  S.  C.  R.  Co.  I  Hem. 
A  M.  489;  Belmont  v.  Erie  R,  Co.  52  Barb. 
662. 
46  L.  R.  A. 


The  plaintiff  Hirshfeld  is  the  only  party 
plaintin  in  this  action. 

He  could  at  any  time  before  judgment,  or 
before  the  formal  intervention  of  other  par- 
ties, release  the  defendants,  assign  his  cause- 
of  action,  or  do  any  other  act  to  destroy  it, 
which  any  sole  plaintiff  can  do. 

Scarth  V.  Chadwiok,  14  Jur.  300;  Hand- 
ford  V.  Siorie,  2  Sim.  A  Stu.  196;  Pemberton 
V.  Topham,  1  Beav.  316;  Innes  v.  Lansing, 
7  Paige,  583;  Cunningham  v.  Pell,  6  Paige,. 
655;  0*Brien  v.  Browning,  49  How.  Pr.  109; 
Mattison  v.  Demarest,  1  Robt.  717;  Tremain 
V.  Guardian  Mut.  L,  Ins.  Co.  11  Hun,  286; 
Brinokerhoff  v.  Bostwick,  99  N.  Y.  194,  1 
N.  E.  663;  Derby  v.  Yale,  13  Hun,  273; 
Beadlcston  v.  Alley,  28  N.  Y.  S.  R.  89,  7 
N.  Y.  Supp.  747;  MoDougald  v.  Dougherty, 
11  Ga.  570;  Cook,  Stock  &  Stockholders,  3d 
ed.  f  748,  noto  1. 

Until  the  creditors,  other  than  Hirshfeld,. 
procure  an  order  from  the  court  allowing 
them  to  come  in  and  be  made  parties  plain- 
tiff in  the  action,  they  are  not  parties  before 
the  court. 

Salisbury  v.  Binghwmton  Pub.  Co.  85  Hun,. 
99,  32  N.  Y.  Supp.  652 ;  Rogers  v.  New  York 
d  T.  Land  Co.  17  N.  Y.  S.  R.  131,  1  N.  Y.. 
Supp.  908;  Thouron  v.  East  Tennessee,  V, 
d  G.  R,  Co,  38  Fed.  Rep.  073;  Green  v,  Gris- 
wold,  15  N.  Y.  Civ.  Proc.  Rep.  220,  4  N.  Y. 
Supp.  8;  Beadlcston  v.  Alley,  28  N.  Y.  S.  R. 
89,  7  N.  Y.  Supp.  747 ;  Watson  v.  Cave,  L.  R. 
17  Ch.  Div.  19. 

The  release  on  the  part  of  Clirehugh  to< 
these  appellants,  and  his  written  consent 
that  the  action  be  discontinued,  justified  the 
judgment  of  the  special  term. 

Bellinger  v,  Birge,  54  Hun,  511,  7  N.  Y. 
Supp.  095,  8  N.  Y.  Supp.  174 ;  Dade  v.  Her- 
bert, 1  Cranch,  C.  C.  86,  Fed.  Cas.  No.  3,632 ; 
Allen  V.  Randolph,  4  Johns.  Ch.  693 ;  Pate 
V.  Gray,  Hempst.  155;  Burt  v.  British  Na- 
tion Life  Assur,  Asso,  5  Jur.  N.  S.  612,  28  L.- 
J.  Ch.  N.  S.'731;  Doyle  v.  Muntz,  5  Hare, 
509 ;  Brinokerhoff  v.  Bostwiok,  99  N.  Y.  194,. 
1  N.  E.  603;  Coughlin  v.  New  York  C,  d  H, 
R,  R,  Co,  71  N.  Y.  443,  27  Am.  Rep.  75; 
Hubbell  V.  Warren,  8  Allen,  173;  Herries  v. 
Piatt,  21  Hun,  132;  Bank  of  Poughkeepsie 
V.  Ibbotson,  5  Hill,  461 ; Murray  v.  Jibson,  22* 
Hun,  386;  Allen  v.  Georgia,  166  U.  S.  140,. 
41  L.  ed.  949,  17  Sup.  Ct  Rep.  525;  Pulvef 
V.  Harris,  62  N.  Y.  73. 

After  Mr.  Hirshfeld  delivered  the  assign* 
ment  to  Clirehugh  he  was  merely  the  nomi*^ 
nal  plaintiff. 

The  assignor,  as  nominal  plaintiff,  could 
not  execute  to  the  defendant  an  effectual 
discharge. 

Wheeler  v.  Wheeler,  9  Cow.  34;  Andrews 
V.  Beecker,  1  Johns.  Cas.  411;  Welch  ▼» 
Mandeville,  1  Wheat  233,  4  L.  ed.  79; 
M'Cullum  V.  Cove,  1  Dall.  139,  1  L.  ed.  72; 
Martin  v.  Hawks,  15  Johns.  405 ;  Mandeville 
V.  Welch,  5  Wheat.  277,  5  L.  ed.  87 ;  South- 
gate  V.  Montgomery,  1  Paige,  41;  Chase  v 
Chase,  1  Paige,  108;  State  v.  Cavers,  22 
Iowa,  343;  Webb  v.  Steele,  13  N.  H.  230; 
Sumner  v.  Sleeth,  87  111.  500;  Steeple  y. 
Downing,  60  Ind.  478;  Anonymous  Y.  Ar- 
rington,  2  N.  C.  (1  Hayw.)   164. 
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The  cauae  of  action  must  be  brought  by 
the  real  party  in  interest. 

Thallhimer  ▼.  Brinokerhoff,  8  Cow.  623, 
15  Am.  Dec.  309;  Ontario  Bank  v,  Mumford, 
2  Barb.  Ch.  596;  Mills  y.  Hoag,  7  Paige,  18, 
31  Am.  Dec.  271;  Field  v.  Maghee,  5  Paige, 
539;  Rogers  ▼.  Traders'  Ins.  Co,  6  Paige,  584; 
Idley  V.  Bowen,  11  Wend.  237;  Reid  v.  Van- 
derheyden,  5  Cow.  733;  Sedgwick  v.  Cleve- 
land, 7  Paige,  287. 

Where  the  plaintiff  assignB  the  demand  in 
suit  absolutely,  the  court,  on  the  motion 
of  the  defendant,  will  order  that  the  com- 
plaint be  dismissed,  unless  the  assignee  be 
substituted  as  plaintiff  of  record. 

Shearman  ▼.  Coman,  22  How.  Pr.  517; 
De  Bast  v.  Albert  Palmer  Co,  1  How.  Pr.  N. 
8.  508,  footnote ;  Emmet  ▼.  Bowers,  23  How. 
Pr.  301,  footnote;  Dessau  y.  Johnson,  66 
How.  Pr.  4. 

The  act  of  1892,  chap.  689,  S  62,  in  its  at- 
tempt to  impose  a  liability  on  the  stockhold- 
ers of  the  Madison  Square  Bank,  is  uncon- 
stitutional and  void. 

Dartmouth  College  y.  Woodward,  4  Wheat. 
518,  4  L.  ed.  629;  Re  Gibson,  21  N.  Y.  9;  3 
Thomp.  Corp.  §  3032;  Steacy  v.  Little  Rock 
d  Ft,  8.  R.  Co.  5  Dill.  348,  Fed.  Cas.  No. 
13,329;  Ireland  y.  Palestine,  B.  N.  P.  d  N. 
W.  Tump.  Co.  19  Ohio  St.  369;  Com.  y. 
Cochituate  Bank,  3  Allen,  42;  Fairchild  v. 
Masonic  Hall  Asso.  71  Mo.  526;  Sherman 
y.  Smith,  1  Black,  587,  17  L.  ed.  163. 

Section  52  of  chapter  689,  Laws  of  1892, 
was  not  designed  to  apply,  and  does  not  ap- 
ply, to  banking  associations. 

Messrs.  William  B.  Putney,  Heniy  B. 
Twombly,  and  John  Jeroloman,  for  ap- 
pellants McDonald  et  al. : 

A  creditor  prosecuting  a  stockholder's 
liability  for  his  own  benefit,  and  for  the  ben- 
efit of  all  other  creditors,  has,  absolute  con- 
trol over  the  suit. 

Burt  y.  British  Nation  Life  Assur,  Asso. 
5  Jur.  N.  S.  612;  Doyle  y.  Muntz,  5  Hare, 
509;  Scarth  v.  Chadwick,  14  Jur.  300; 
Hanford  y.  Storie,  2  Sim.  ft  Stu.  196;  Mo- 
Dougald  y.  Dougherty,  11  Ga.  570;  Hub- 
bell  y.  Warren,  8  Allen,  173;  Innes  v.  Lans- 
ing, 7  Paige,  583 ;  Brinckerhoff  v.  Bostwick, 
«9  N.  Y.  194,  1  N.  E.  663 ;  Tremain  v.  Guard- 
ian Mut.  L.  Ins.  Co.  11  Hun,  286;  Cook, 
Stock  ft  Stockholders,  §  748 ;  Cunningham  y. 
Pell,  6  Paige,  655. 

Every  authority  is  against  the  right  of  the 
receivers,  who  are  acting  both  for  tiie  credit- 
tors  and  the  stockholders  of  the  bank,  to 
prosecute,  for  the  benefit  of  the  creditors 
alone,  a  cause  of  action  given  by  statute  to 
creditors  against  stockholders. 

Famaworth  v.  Wood,  91  N.  Y.  308; 
Beadleston  v.  Alley,  28  N.  Y.  S.  R.  89,  7  N. 
Y.  Supp.  747 ;  Bauer  v.  Piatt,  72  Hun,  332, 
25  N.  Y.  Supp.  426;  Mason  v.  New  York 
Silk  Mfg.  Co.  27  Hun,  309 ;  Billings  v.  Trask, 
30  Hun,  315;  Morse,  Banks  ft  Banking,  S 
«96;  Ross  v.  Wigg,  100  N.  Y.  243,  3  N.  E. 
180;  Curtis  y.  Leavitt,  16  N.  Y.  9;  Mora- 
wetz,  Priy.  Corp.  865,  S  894. 
46  Lu  R.  A. 


Mr.  Joseph  Fettretoh,  with  Messrt. 
M.  A.  Knraheedt,  Oliver  S.  Aekley,  and 
Henry  V.  RothaoUld,  for  appellants  Knr- 

sheedt  et  al. : 

No  case  can  be  found  sustaining  the  right 
of  the  receivers  to  act,  directly  or  indirect- 
ly, by  furnishing  funds  to  carry  on  the  liti- 
gation in  behalf  of  the  creditors  of  this  cor- 
poration to  recover  on  a  liability  which  the 
statute  gives,  not  to  the  corporation,  but 
only  to  each  creditor  individually^  and  to  be 
asserted  by  each  creditor,  or  deemed  to  be 
waived. 

United  Glass  Co.  v.  Vary,  152  N.  Y.  121, 
46  N.  £.312;  Mason  v.  New  York  SUk  Mfg. 
Co.  27  Hun,  309 ;  Billings  v.  Trask,  30  Hun, 
315 ;  Tucker  v.  Oilman,  45  Hun,  195 ;  Hasten 
v.  Amerman,  51  Hun,  246,  4  N.  Y.  Supp.  681; 
Bauer  y.  Piatt,  72  Hun,  332,  25  N.  Y.  Supp. 
426;  Curtis  v.  Leaixitt,  15  N.  Y.  9;  Fams- 
worth  V.  Wood,  91  N.  Y.  308;  Billings  y. 
Robinson,  94  N.  Y.  415 ;  Beadleston  v.  Alley, 
28  N.  Y.  S.  R.  89,  7  N.  Y.  Supp.  747 ;  Arens 
v.  Weir,  89  111.  25;  Jacobson  v.  Allen,  20 
Blatchf.  525;  3  Thomp.  Corp.  §  3560;  Mora- 
wetz,  Priv.  Corp.  2d  ed.  865,  {  894;  Cook, 
Stock  ft  Stockholders  ft  Corp.  Law,  §  218; 
Morse,  Banks  ft  Banking,  §  696. 

Not  only  have  the  receivers  no  title  to 
these  causes  of  action  which  spring  directly 
to  creditors  of  the  corporation,  but  there  is 
no  duty  whatever  upon  their  part,  more 
than  upon  the  part  of  any  stranger,  to  pro- 
tect the  claims  of  creditors. 

Kerr  v.  Blodgett,  48  N.  Y.  62;  Mickles  y. 
Rochester  City  Bank,  11  Paige,  118,  42  Am. 
Dec.  103;  Morawetz,  Priv.  Corp.  2d  ed.  872, 
§  902;  Atty.  Gen.  v.  Guardian  Mut.  L.  Ins. 
Co.  77  N.  Y.  272;  Libby  v.  Rosekrans,  55 
Barb.  203;  Ludington  v.  Thompson,  153  N. 
Y.  499,  47  N.  E.  903 ;  Filder  v.  London,  B.  d 
S.  C.  R.  Co.  1  Hem.  ft  M.  489. 

Messrs.  Albert  Stlokney,  Samuel  K. 
Ordway,  and  Otto  C.  Wlemm,  Jr^  for 
defendants  Stokes  et  al.: 

There  was  never  in  this  case  any  founda- 
tion for  a  representative  class  action,  for  the 
reason  that  the  only  liability  of  the  stock- 
holders under  the  two  acts  in  question  is  a 
several  liability  of  stockholders  to  separate 
individual  creditors,  whose  individual  debts 
have  »pecific  characteristics,  and  are  to  be 
enforced  under  specific  statutory  require- 
ments, against  certain  specified  stodcholders. 

Story,  Eq.  PI.  §  126;  Weeks  v.  Comwell, 
9  N.  Y.  Civ.  Proc.  Rep.  28;  Bouton  v.  Brook- 
lyn,  15  Barb.  375;  Reid  v.  Evergreens,  21 
How.  Pr.  319;  Magee  v.  Cutler,  43  Barb.  260; 
Judson  y.  Rossie  Galena  Co.  9  Paige,  598,  38 
Am.  Dec.  569;  Famsworth  v.  Wood,  91  N.  Y. 
308 ;  Hirshfeld  v.  Bopp,  145  N.  Y.  94,  39  N. 
E.  817. 

Not  only  was  there  here  no  foundation  for 
a  representative  action,  but  the  plaintiff  has 
never  established  the  existence  of  a  separate 
individual  cause  of  action  in  his  own  person. 

Pollard  V.  Bailey,  20  Wall.  520,  22  L.  ed. 
376;  Handy  v.  Draper,  89  N.  Y.  334;  Fourth 
Nat.  Bank  v.  Francklyn,  120  U.  S.  747,  30 
L.  ed.  825,  7  Sup.  Ct.  Rep.  757;  Chase  y. 
Lord,  77  N.  Y.  1 ;  Van  Dyck  y.  MoQuade,  86 
N.  Y.  38;  Jessup  v.  Carnegie,  80  N.  Y.  441, 
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36  Am.  Rep.  643 ;  Lowry  y.  Inma/n,  46  N.  T. 
120. 

No  other  creditor  has  any  rights  which 
can  warrant  the  further  prosecution  of  this 
«ction. 

Beadleston  ▼.  Alley,  28  N.  Y.  S.  R.  89,  7 
N.  Y.  Supp.  747 ;  Wataon  v.  Cave,  L.  R.  17 
Ch.  Diy.  10;  Tremain  y.  Guardian  Mut.  L. 
Ins.  Co.  11  Hun«  286;  Innea  y.  Lansing,  7 
Paige,  583;  0*Brien  y.  Brotonin<7,  40  How, 
Pr.  109;  Salisbury  y.  Binghamion  Pub.  Co. 
85  Hun,  103;  Allen  y.  Georgia,  166  U.  8. 
138,  41  L.  ed.  949,  17  Sup.  Ct.  Rep.  525. 

Messrs.  Straley,  Haabronok,  ft  Seliloe- 
-der  for  defendants  Brubacher  et  al. 

Messrs.  Samifel  Uiitermyer  and  Itovis 
Blarshall,  for  respondents: 

This  court  in  Hirshfeld  v.  Bopp,  145  N. 
Y.  84,  39  N.  £.  817,  has  decided  the  merits 
of  this  action  in  fayor  of  the  plaintiff,  and 
lias  passed  upon  eyery  question  now  pre- 
«ent^  except  the  effect  of  the  Glirehugh  re- 
leases. 

The  stockholders'  liability  created  by  S  52 
of  the  banking  law  could  only  be  enforced 
through  the  medium  of  a  suit  in  equity 
brought  in  behalf  of  all  the  creditors  entitled 
to  the  benefit  of  the  section  against  all  of 
its  stockholders.  It  was  necessarily  a 
representative  action. 

3  Thomp.  Corp.  §§  3434,  8483;  Pollard  y. 
Bailey,  20  Wall.  520,  22  L.  ed.  376;  Hornor 
V.  Henning,  93  U.  S.  228,  23  L.  e^.  879; 
Terry  y.  Little,  101  U.  S.  216,  25  L.  ed.  864; 
JStone  y.  Chisolm,  113  U.  S.  302,  28  L.  ed. 
991,  5  Sup.  Ct.  Rep.  497;  Mather  v.  Neidig, 
72  N.  Y.  100;  OHffith  v.  ifangam,  73  N.  Y. 
€11 ;  Pfohl  y.  Simpson,  74  N.  Y.  137 ;  Weeks 
V.  Love,  50  N.  Y.  571;  Cochran  v.  American 
Opera  Co.  20  Abb.  N.  C.  114 ;  Bauer  y.  Piatt, 
72  Hun,  320,  25  N.  Y.  Supp.  426;  Mann  v. 
Pentz,  3  N.  Y.  415;  Morgan  v.  New  York  d 
A.  R.  Co.  10  Paige,  290;  National  Bank  y. 
milingham,  147  N.  Y.  603,  42  N.  E.  338; 
Marshall  y.  Sherman,  148  N.  Y.  21,  34  L.  R. 
A.  757,  42  N.  E.  419;  Hagmayer  v.  Parley, 
23  App.  Div.  426,  48  N.  Y.  Supp.  336. 

A  plaintiff  thus  suing  for  all  creditors  oe- 
•cupies  the  position  of  a  quasi-trustee,  espe- 
•cially  where  he  brings  a  suit  for  the  purpose 
of  distributing  a  trust  fund;  and  it  is  en- 
tirely unnecessary,  for  the  protection  of  the 
rights  of  creditors,  to  bring  in  other  parties 
AS  plaintiffs  before  judgment. 

Mann  y.  Pentz,  3  N.  Y.  422 ;  Adler  v.  MU- 
\caukee  Patent  Brick  Mfg.  Co.  13  Wis.  67 ; 
•Sanger  y.  Upton,  91  U.  S.  56,  23  L.  ed.  220; 
Saioyer  y.  Hoag,  17  Wall.  610,  21  L.  ed.  731; 
Scammon  y.  Kimball,  92  U.  S.  362,  23  L.  ed. 
483. 

Their  consent  to  recognize  him  as  their 
representative  is  to  be  presumed  imtil  the 
contrary  is  shown. 

Flint  y.  Spurr,  17  B.  Mon.  499;  Blair  y. 
Shelby  County  Agri.  d  Joint  Stock  Asso.  28 
Ind.  175. 

The  action  is  to  all  intents  and  purposes 
one  in  which  all  the  persons  represented  by 
the  nominal  plaintiff  are  in  fact  present  be- 
fore the  court  and  parties  to  the  litigation, 
before  the  rendition  of  an  interlocutory 
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judgment,  without  the  necessity  of  formal 
intervention. 

Hallett  y.  Hallett,  2  Paige,  19;  Story,  Eq. 
PI.  §§  99,  100;  Adair  v.  New  River  Co.  11 
Ves.  Jr.  444;  Kerr  y.  Blodgett,  48  N.  Y.  66; 
Prouty  y.  Michigan  S.  d  N.  I.  R,  Co.  1  Hun, 
655;  Johnson  v.  Waters,  111  U.  S.  640,  28 
L.  ed.  547,  4  Sup.  Ct.  Rep.  619 ;  Richmond  y. 
Irons,  121  U.  S.  27,  61,  30  L.  ed.  864,  872,  7 
Sup.  Ct.  Rep.  788;  Lewis  v.  Hake,  42  Hun, 
542 ;  Cochran  y.  American  Opera  Co.  20  Abb. 
N.  C.  114. 

The  action,  having  been  brought  for  the 
benefit  of  all  the  creditors  of  the  bank,  for 
the  enforcement  of  a  statutory  remedy,  can- 
not be  discontinued  by  the  nominal  plaintiff; 
nor  can  an  effectual  release  be  given  by  him 
to  the  defendants  after  the  statute  of  limi- 
tations has  run  against  a  new  suit  by  other 
creditors,  without  the  consent  of  the  credit- 
ors,— especially  where  the  costs  of  litigation 
are  defrayed  with  their  funds.  Such  dis- 
continuance or  release  would  operate  as  a 
fraud  upon  the  nonassenting  creditors. 

Belmont  Nail  Co.  v.  Columbia  Iron  d  8. 
Co.  46  Fed.  Rep.  336;  Atlas  Bank  y.  Nahant 
Bank,  23  Pick.  480;  People  ex  rel.  Rondel 
v.  North  San  Francisco  Homestead  d  R. 
Asso.  38  Cal.  564;  People  ex  rel.  Van  Valer 
v.  t/acob  (Cal.)  12  Pac.  222;  People  ex  rel. 
Garrison  v.  Clark,  72  Cal.  289,  13  Pac.  858; 
Welch  y.  Mandeville,  1  Wheat.  233,  4  L.  ed. 
79 ;  Mandeville  v.  Welch,  5  Wheat.  277,  5  L. 
ed.  87 ;  State  v.  Cavers,  22  Iowa,  343 ;  Webb 
v.  Steele,  13  N.  H.  230;  Anderson  v.  Miller, 
7  Smedes  A  M.  586;  Sumner  v.  Sleeth,  87  111. 
500;  Steeple  v.  Downing,  60  Ind.  478. 

The  receivers  having  in  their  answer  set 
forth  all  of  the  facts  constituting  a  cause  of 
action,  and  having  served  their  answer  on  all 
of  their  codefendants  at  the  time  when  the 
decision  now  under  review  was  rendered, 
this  action  was  maintainable  under  the  pro- 
visions of  chapter  441  of  the  Ijaws  of  1897. 

A  statute  of  a  remedial  character  may  be 
construed  retrospectively. 

Brower  v.  Bowers,  1  Abb.  App.  Dec.  214; 
Re  New  York  Protestant  Episcopal  Pub, 
School,  46  N.  Y.  178;  People  ex  rel.  Israel 
v.  Tibbets,  4  Cow.  384 ;  People  v.  Clark,  7  N. 
Y.  385;  Burch  v.  Newbury,  10  N.  Y.  374;  Re 
Treacy,  59  Barb.  525;  People  ex  rel.  Collins 
V.  Spicer,  99  N.  Y.  233,  1  N.  E.  680. 

The  fact  that  Hirshfeld  sold  his  claim  to 
Clirehugh  did  not,  in  legal  effect,  abate  the 
action. 

McGea/n  v.  Metropolitan  Elev,  R.  Co,  133 
N.  Y.  9,  30  N.  E.  647. 

In  no  event  can  the  releases  executed  by 
Clirehugh  operate  as  a  defense  to  any  of  the 
parties  to  this  litigation  who  were  not  ex- 
pressly released,  and  who  have  not  been  per- 
mitted to  plead  such  releases  by  way  of  sup- 
plemental answer. 

Medbury  v.  Swan,  46  N.  Y.  200;  Holyoke 
y.  Adafns,  59  N.  Y.  233;  Hasbrouck  v.  Dis- 
brow,  1  Silv.  Sup.  Ct.  290,  5  N.  Y.  Supp.  310. 

The  liability  of  the  stockholders,  imposed 
by  the  statute,  is  not  penal,  but  is  contract- 
ual in  its  character. 

Huntington  v.  Attrill,  146  U.  S.  657,  36  L. 
ed.  1123,  13  Sup.  Ct.  Rep.  224;  Cochran  y. 
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Wiechera,  119  N.  Y.  399,  7  L.  R.  A.  553,  23 
S.  E.  803;  Flash  v.  Conn,  109  U.  S.  371,  27 
L.  ed.  966;  Richmond  y.  Irons,  121  U.  S.  27, 
30  L.  ed.  804;  Marshall  y.  Sherman,  148  N. 
Y.  20,  34  L.  R.  A.  767,  42  N.  E.  419;  Free- 
land  T.  MoCullough,  1  Denio,  414,  43  Am. 
Dec.  685;  Moss  v.  Averell,  10  N.  Y.  449; 
Belmont  v.  Coleman,  21  N.  Y.  96;  2  Mora- 
wetz,  Priv.  Corp.  §  879. 

.  Section  52  of  the  banking  law  applies  to 
corporations  organized  prior  to  1892. 

People  ex  rel,  McMaster  v.  Niagara 
County  Supers,  4  Hill,  20;  CHllet  v.  Moody ^ 
3  N.  Y.  479;  Robinson  v.  Bank  of  Attica,  21 
N.  Y.  406;  Re  Gibson,  21  N.  Y.  9;  Farmers* 
Bank  v.  Hale,  59  N.  Y.  63. 

The  act  of  1802  not  only  applies  to  the 
Madison  Square  Bank,  but  it  does  not  im- 
pair the  obligation  of  a  contract,  although 
that  bank  was  incorporated  and  its  stock  is- 
sued prior  to  the  passage  of  the  banking  law, 
and  the  act  under  which  it  was  incorporated 
imposed  no  liability  upon  its  stockholders. 

Under  the  reservation  created  by  the  Con- 
stitution and  the  statute,  it  was  within  the 
power  of  the  legislature  to  impose  upon 
stockholders  of  an  existing  banking  corpora- 
tion a  liability  which  dia  not  exist  at  the 
time  of  its  organization. 

Re  Oibson,  21  N.  Y.  9;  Sherman-y.  Smith, 
1  Black,  687,  17  L.  ed.  163;  Re  Reciprocity 
Bank,  22  N.  Y.  14;  Miller  v.  New  York,  15 
Wall.  478,  21  L.  ed.  98;  Holyoke  Co.  v.  Ly- 
man, 15  Wall.  519,  21  L.  ed.  139;  Maine  C. 
R,  Co,  V.  Maine,  96  U.  S.  499,  610,  24  L.  ed. 
836,  840;  Qibbs  v.  Consolidated  Qas  Co.  130 
U.  S.  396,  32  L.  ed.  979,  9  Sup.  Ct  Rep.  553 ; 
Sioua  City  Street  R.  Co.  v.  Sioua  City,  138 
U.  S.  98,  34  L.  ed.  898,  11  Sup.  Ct.  Rep.  226; 
Louisville  Water  Co.  v.  Clark,  143  U.  S.  1, 
36  L.  ed.  55,  12  Sup.  Ct.  Rep.  346;  Hamilton 
Gaslight  d  Coke  Co,  v.  Hamilton  City,  146 
U.  S.  258,  36  L.  ed.  963,  13  Sup.  Ct.  Rep.  90; 
Neu:  York  v.  Twenty-third  Street  R.  Co.  113 
N.  Y.  311.  21  N.  E.  60;  New  York  Cable  R. 
Co.  V.  Chambers  Street  d  G.  T.  Ferry  R.  Co. 
40  Hun,  29;  Sinking-Fund  Cases,  99  U.  S. 
700,  25  L.  ed.  496. 

Haishty  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintiff, 
as  a  creditor  of  the  Madison  Square  Bank,  in 
behalf  of  himself  and  all  other  creditors  of 
the  bank  similarly  situated  who  may  choose 
to  come  in  and  share  the  benefits  and  ex- 
penses of  the  action,  against  the  defendants, 
as  stockholders  of  the  bank,  to  enforce  an 
alleged  liability  under  §  52  of  the  banking 
law  of  1892.  The  Madison  Square  Bank  was 
organized  in  1882  as  a  banking  association, 
and  carried  on  its  business  in  the  city  of 
New  York  until  about  the  8th  day  of  August, 
1803,  when  it  suspended  payment,  and  an  ac- 
tion was  brought  by  the  attorney  general  for 
its  dissolution,  which  resulted  in  a  final 
judgment  entered  on  the  24th  day  of  Novem- 
ber, 1893,  whereby  the  banking  association 
was  dissolved,  and  the  defendants  Miles  M. 
O'Brien  and  James  G.  Cannon  were  appointed 
permanent  receivers.  It  appears  that  this 
action  was  brought  by  the  plaintiff  at  the 
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solicitation  of  the  receivers,  who  agreed  with 
him  to  pay  all  the  expenses  of  the  action,  in- 
cluding counsel  fees.  The  complaint  alleges 
that  prior  to  the  commencement  of  the  ac- 
tion the  plaintiff  requested  the  reoeivers  to 
institute  an  action  against  the  other  defend- 
ants for  the  enforcement  of  their  liability  as 
stockholders  under  the  act,  and  that  the  re- 
ceivers, alleging  that  no  cause  of  action  ex- 
isted in  their  favor  against  the  stockholders, 
refused  to  bring  an  action,  and  that  they 
were  consequently  made  defendants  herein, 
but  no  personal  judgment  was  demanded 
against  them. 

Before  the  trial  of  this  action,  certain  of 
the  defendants,  stockholders  of  the  bank,  en- 
tered into  negotiations  with  the  plaintiff 
for  the  purchase  of  his  claim,  which  resulted 
in  his  assigning  the  same  to  one  Robert  Clire- 
hugh,  who  thereupon  stipulated,  as  the 
owner  of  the  claim,  with  tne  attorneys  for 
the  defendants,  who  were  stockholders,  that 
the  action  may  be  discontinued,  without 
costs,  and  that  an  order  .may  be  entered  to 
that  effect;  and  also  stipulating  for  a  sub- 
stitution of  attorneys  in  the  place  of  the  at- 
torney who  had  brought  the  action  in  be- 
half of  Hirshfeld.  The  court  having  refused 
to  allow  a  substitution  of  attorneys,  or  a  dis- 
continuance of  the  action,  Clirehugh  exe- 
cuted releases  to  the  defendants  who  bad 
joined  in  and  contributed  to  the  purchase  of 
the  plaintiff's  claim.  Thereupon,  upon  leave  of 
the  court,  supplemental  answers  were  served 
by  a  number  of  the  defendants,  setting  up  the 
sale  and  assignment  by  Hirshfeld  to  Clire- 
hugh, and  the  releasea  made  by  him.  Upon 
the  trial  which  followed,  these  facts  appear- 
ing, together  with  the  fact  that  no  other 
creditor  had  come  in  and  been  made  a  parly 
to  the  action,  the  court  held  and  decided  that 
the  plaintiff,  Hirshfeld,  was  not  a  creditor 
of  the  bank,  and  was  not  entitled  to  recover 
a  judginefit  for  any  sum  of  money  against 
the  stockholders  as  such  creditor;  that  the 
action  was  not  prosecuted  by  the  real  party 
in  interest  for  any  claim  due  from  the  bank^ 
and  that  there  was  no  party  before  the  court 
entitled  to  recover  any  judgment  in  the  ac- 
tion as  and  for  a  debt  due  from  the  bank 
Judgment  was  ordered  dismissing  the  com- 
plaint upon  the  merits.  From  the  judgment 
entered  upon  this  decision  the  plaintiff  and 
the  receivers  appealed  to  the  appellate  divi- 
sion, which  court  reversed  the  judgment,  and 
ordered  a  new  trial. 

The  first  question  which  we  are  called  upon 
to  determine  is  as  to  whether  we  have  juris- 
diction to  review  the  order  of  the  appellate 
division.  In  the  body  of  the  order  revers- 
ing the  judgment  entered  upon  the  decision 
of  the  special  term  the  appellate  division  cer- 
tifies that  the  reversal  was  upon  the  law  and 
upon  the  facto.  If  it  is  true  that  the  re- 
versal was  upon  the  facte  as  well  as  the  law, 
then  this  court  has  no  jurisdiction  to  review 
the  order,  for,  under  the  Constitution  and  the 
Code,  our  power  is  now  limited  to  the  review 
of  questions  of  law,  except  where  the  judg- 
ment is  of  death.  Upon  the  claim  being 
made  that  there  was  no  controverted  ques- 
tion of  fact  in  the  case  upon  which  a  reversal 
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upon  the  facta  could  be  based,  we  allowed 
the  argument  of  the  case  to  stand  over  in 
order  that  the  attention  of  the  appellate 
<li vision  might  be  called  to  the  matter,  and 
that  court  have  an  opportunity  to  amend  the 
order,  if  it  so  desired.  That  court,  as  we 
now  understand,  has  refused  to  change  its 
order,  and  we  are  therefore  requir^  to 
look  into  the  case  for  the  purpose  of  deter- 
mining whether  there  are  controverted  facts 
or  inferences  to  be  drawn  from  conceded  facts 
upon  which  a  reversal  upon  the  facts  could 
be  based.  We  have  discovered  none,  and 
none  which  were  material  were  called  to  our 
■attention  by  counsel  upon  the  argument. 

In  Often  v.  Manhattan  R,  Co.  150  N.  Y. 
595,  401,  44  N.  E.  1035,  Vann,  J.,  in  de- 
livering  the  opinion  of  this  court,  says: 
^*An  appellate  court  cannot  invest  itself 
with  jurisdiction  to  reverse  a  lawful  judg- 
ment free  from  legal  error  by  the  mere  asser- 
tion that  it  reverses  upon  the  facts,  when  the 
record  shows  that  there  are  no  questions  of 
fact  upon  which  to  base  a  reversal.  It  can- 
not create  a  question  of  fact  by  declaring 
that  there  is  one,  nor,  by  assuming  to  re- 
verse on  the  facts,  reverse  a  determination 
that  does  not  involve  a  question  of  fact. 
.  .  .  Unless  there  was  a  material  ques- 
tion of  fact«  the  reversal  was  an  unlawful 
exercise  of  judicial  power,  and  constituted  an 
<rror  that  may  be  corrected  by  this  court." 
This  opinion  was  concurred  in  by  all  the 
judges  of  the  court,  with  one  exception,  and 
we  regard  it  as  controlling  on  the  question 
under  consideration.  We  have  no  power  to 
review  the  facts,  but  we  have  the  power  to 
-determine  whether  a  Question  of  fact  is  in- 
volved in  the  case^  ana,  if  there  is  none,  we 
tiave  jurisdiction  to  review  the  law. 

The  appellate  division  appears  to  have 
been  of  the  opinion  that  an  action  could  be 
properly  maintained  in  the  name  ot  Uirsh- 
feld,  the  plaintiff,  after  he  had  sold  and 
transferred  his  claim  to  Clirehugh,  and  after 
Clirehugh  had  executed  releases  to  a  num- 
ber of  the  defendants,  and  sought  to  discon- 
tinue the  action.  Section  750  of  the  Code 
of  Civil  Procedure  provides  that,  "in  case 
of  a  transfer  of  interest,  or  devolution  of 
liability,  the  action  may  be  continued,  by  or 
against  the  original  party;  unless  the  court 
directs  the  person,  to  whom  the  interest  is 
transferred,  or  upon  whom  the  liability  is 
devolved,  to  be  substituted  in  the  action,  or 
joined  with  the  original  party,  as  the  case 
requires."  Under  this  provision  of  tne  Code, 
it  has  been  repeatedly  held  that  the  action 
may  be  maintained  in  the  name  of  the  origi- 
nal plaintiff,  notwithstanding  that  he  has, 
subseauent  to  the  bringing  of  the  action,  as- 
'  «ignea  his  claim  to  another  party.  It  has 
also  been  held  that  the  bringing  in  of  the 
party  to  whom  the  cause  of  action  has  been 
assigned  is  discretionary  with  the  court,  but, 
in  continuing  the  action  in  the  name  of  the 
original  assignor  he  is  deemed  to  act  for  and 
on  behalf  of  his  assignee,  and  to  represent 
liis  interest  in  the  litigation.  In  no  case  to 
which  our  attention  has  been  called  has  the 
plaintiff  been  allowed  to  continue  the  action 
after  he  has  assigned  his  cause  of  action  in 
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opposition  to  the  wishes  and  interests  of 
his  assignee.  If  his  assignee  sees  fit  to  set- 
tle, or  demand  that  the  action  be  discon- 
tinued, the  provisions  of  this  section  furnish 
no  authority  for  the  further  continuation  of 
the  action,  or.  shield  for  the  plaintiff,  who, 
under  such  circumstances,  should  continue 
to  prosecute  it.  The  case  of  MoOean  v. 
Metropolitan  Elev,  It.  Co.  133  N.  Y.  9,  30  N. 
E.  647,  is  not  in  conflict  with  these  views.  In 
that  case  an  action  had  been  brought  to  re- 
strain the  operation  and  maintenance  of  the 
defendant's  elevated  railroad  on  the  street 
in  front  of  plaintiff's  premises,  and  to  re- 
cover damages.  After  issue  was  joined,  the 
plaintiff  conveyed  his  premises  to  another 
party,  but  expressly  reserved  all  damages 
caused,  or  to  be  caused,  by  the  present,  past, 
or  future  maintenance  and  operation  of  the 
railroad,  together  with  the  fee  and  easements 
in  the  street  In  that  case  it  was  held  that 
the  plaintiff  had  the  right  to  continue  the  ac- 
tion to  recover  his  fee  and  rental  damages. 
Had  he  not  retained  the  fee  and  rental  dam- 
ages, but  had  included  them  in  the  convey- 
ance, and  the  purchaser  had  then  settled 
with  the  railroad  company,  a  very  different 
question  would  have  been  presented. 

It  is  now  contended  that  the  action 
brought  by  the  plaintiff  was  representative, 
and  on  behalf  of  all  the  creditors  of  the  bank, 
and  that  in  bringing  the  action  he  became 
a  quasi  trustee  for  the  other  creditors,  and 
that  he  could  not  settle  or  discontinue  the 
action.  This  question  is  of  great  import- 
ance, and  should  receive  careful  thought  and 
study;  for,  if  the  appellants  are  correct  in 
their  contention,  stockholders  in  an  ac- 
tion of  this  character  have  only  to  buy  out 
or  settle  >vith  the  plaintiff  to  defeat  a  re- 
covery against  them.  •  The  courts,  however, 
are  not  responsible  for  the  statute.  Our 
duty  is  to  oonsrtrue,  and  not  to  make,  it.  We 
think  it  must  be  conceded  that  the  remedy 
contemplated  by  the  statute  was  a  repre- 
sentative action  prosecuted  by  a  creditor  on 
behalf  of  himself  and ,  all  other  creditors 
similarly  situated  who  should  come  into  the 
action  and  share  its  expenses.  By  the  pro- 
visions of  the  statute  the  stockholders  of 
every  banking  corporation  shall  be  individ- 
ually responsible,  equally  and  ratably,  and 
not  one  for  another,  for  all  contracts,  debts, 
and  engagements  of  such  corporation,  to 
the  extent  of  the  amount  of  their  stock 
therein  at  the  par  value  thereof,  in  addition 
to  the  amount  invested  in  such  Shares.  Laws 
1892,  chap.  689,  §  52.  It  was  evidently  not 
intended  by  the  provisions  of  this  statute 
that  one  creditor  should  be  preferred  and 
paid,  to  the  detriment  of  other  creditors,  but 
that  the  stockholders  should  be  responsible, 
equally  and  ratably,  for  all  of  the  debts  of 
the  corporation  to  the  extent  of  their  capital 
stock  at  par  value.  In  other  words,  they 
were  to  contribute  equally  and  ratably  for 
the  payment  of  the  whole  indebtedness.  The 
object  of  this  statute  was  undoubtedly  to 
furbish  additional  security  to  creditors,  and 
is  for  the  benefit  of  them  all  and  should  be 
enforced  by  or  on  behalf  of  all.  In  the  case 
of  Terry  v.  Little,  101  U.  S.  216,  25  L.  ed. 
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864,  Chief  Justice  Waite,  in  considering  a 
somewhat  similar  statute,  says:  "A  suit 
at  law  by  one  creditor  to  recover  for  himself 
alone  is  entirely  inconsistent  with  any  idea 
of  distribution.  As  the  liability  of  the  stock- 
holder is  not  to  any  individual  creditor,  but 
for  contribution  to  a  fund,  out  of  which  all 
creditors  are  to  be  paid  alike,  the  appropri- 
ate remedy  is  by  suit  to  enforce  the  contribu- 
tion, and  not  by  one  creditor  alone  to  ap- 
propriate to  his  own  use  that  which  beloui^s 
to  others  equally  with  himself."  In  Mar- 
shall  V.  Sherman,  148  N.  Y.  21,  22,  34  L.  R. 
A.  767,  42  N.  E.  422,  Judge  O'Brien,  in  de- 
livering the  opinion  of  the  court,  says:  "It 
is  quite  well  established  that  in  a  case  like 
this  an  action  at  law  by  a  single  creditor 
against  a  single  stockholder  for  the  recovery 
01  a  specific  sum  of  money  cannot  be  main- 
tained in  our  courts  under  our  statutes  de- 
claring the  liability  of  stockholders.  In 
such  cases  the  liability  must  be  enforced  in 
equity  in  a  suit  brought  by  or  in  behalf  of  all 
the  creditors  against  all  the  stockholders, 
wherein  the  amount  of  the  liability  and  all 
the  equities  can  be  ascertained  and  adjusted. 
.  .  .  The  liability  of  the  stockholders  is 
a  fund  to  which  all  the  creditors  are  entitled 
to  resort  after  the  corporate  property  ha? 
been  applied  upon  the  debts."  Other  au- 
thorities to  the  same  eifect  might  be  cited, 
but  we  do  not  regard  it  necessary,  in  view 
of  the  recent  utterance  alluded  to  in  our 
own  court. 

Does  the  plaintiff,  in  bringing  a  repre- 
sentative action,  become  a  trustee  for  the 
other  creditors?  We  think  not;  at  least  to 
such  an  extent  as  to  require  him  to  carry  on 
the  litigation  for  their  interests  in  opposition 
to  his  own,  or  after  he  has  settled  his  claim. 
It  is  true  that  the  capital  stock  of  a  corpora- 
tion is  a  trust  fund  for  the  security  of  the 
creditors,  and  the  amount  recoverable  from 
the  stockholders  under  the  statute  in  ad- 
dition to  the  capital  stock  may  be  treated  as 
a  like  security;  but,  as  we  have  shown,  the 
creditor  is  not  permitted  to  bring  an  action 
in  his  own  behalf  alone  for  a  contribution  by 
the  stockholders,  for  in  that  way  he  would 
obtain  a  preference  for  himself.  He  must 
bring  the  action  for  himself  and  on  behalf, 
not  of  all  the  creditors,  but  on  behalf  of 
those  who  choose  to  come  in  and  share  the 
benefits  and  expenses  of  the  litigation.  His 
relation  with  the  other  creditors  is  one  that 
the  law  creates.  He  assumes  to  prosecute 
on  their  behalf  only  in  so  far  as  his  personal 
interests  require.  He  makes  no  agreement 
with  them,  and  they  do  not  accept  him  as  a 
trustee  to  represent  them  or  bind  them  by  his 
action.  They  have  the  right  to  come  in  at 
any  time,  and,  as  soon  as  they  do,  they  may 
take  part  in  the  management  of  the  action. 
True,  it  was  not  necessary  for  them  to  come 
in,  and  be  made  parties,  prior  to  the  enter- 
ing of  an  interlocutory  judgment.  When 
such  a  judgment  is  entered  it  is  effectual  for 
all  of  the  creditors,  for  the  court  then  gives 
them  an  opportunity  to  come  in,  prove  their 
claims,  and  share  ia  the  recovery.  If,  how- 
ever, they  neglect  to  come  in  and  be  made 
parties  at  such  time,  they  will  be  barred,  and 

4G  L.  R.  A. 


not  permitted  to  share  in  the  distribution  of 
the  fund.     Hallett  v.  UaXleti,  2  Paige,   19; 
Kerr  v.  Blodgett,  48  N.  Y.  66;  Brinckerhoff 
V.  Boatvoick,  99  N.  Y.  194,  1  N.  E.  663.     In 
the  latter  case.  Earl,  J.,  in  speaking  of  the 
necessity  of  creditors  becoming  parties  be- 
fore interlocutory  judgment,  says:     "There 
was  no  purpose  in  their  becoming  nominal 
plaintiffs  except  that  they  might  have  some 
control  of  the  action,  and  thus  be  present  to 
protect  and  secure  their  rights,  and  to  pre- 
vent a  discontinuance  of  the  action  by  the 
original  plaintiff."    In   the   same  case    the 
judge  further  remarks:     "It  could  not  have- 
been  commenced  by  one  stockholder  for  him- 
self alone.     It  is  true  that  at  any  time  before 
judgment  the  original  plaintiff,  before    the 
others  were  made  parties,  could  have  discon- 
tinued the  suit,  or  could  have  settled  his  in- 
dividual damages  with  the  defendants,  and 
have  executed  a   release,  which  would  have 
been  effectual  as   to   him.     But,  if   he    had 
prosecuted  the  action  to  judgment,  then  the 
judgment  would  have  been  for  the  benefit 
of  all  the  stockholders,  and   he   would  then 
have  ceased  to  have  control  over  it,  because 
the  rights  of  the  other  stockholders  would 
at  once  have  attached  thereto.  The  hrin^n^ 
of  the  action  by  the  original  plaintiff  did  not 
prevent  the  other  stockholders  from  bring- 
ing similar  actions.  But  the  moment  a  judg- 
ment should  be  recovered  in  one  action  for 
the  benefit  of  all  the  stockholders,  the  pro- 
ceedings  in  all  the  others  would  be  stayed.*^ 
In  the  case  of  Innes  v.  Lansing,  7  Paige, 
583,   it   was    held   by  the  chancellor   that, 
"where  a  creditor  files   a   bill   in   behalf  of 
himself  and  all  others  who  shall  come  in  and 
prove  their  debts  under  the  decree,  and  con- 
tribute to  the  expenses  of  the  suit,  he  may 
discontinue  his  suit  at  any  time  before  there 
has  been  a  decree  therein  for  the  benefit  of 
himself  and   the   other   creditors.    And  the 
defendant,  at  any  time  before    such  decree,, 
has  the  right   to  have   the  bill  dismissed,, 
upon  paying  what  is  due  to  the  complainant* 
with  interest  and  costs."    It  was  also  fur- 
ther held  that,  "the  filing  of  a  bill  by  one 
creditor,  in  behalf  of  himself  and  others,  wiU 
not  prevent  another  creditor  from  filing  a 
similar  bill,  previous  to*  a  decree  in  the  first 
suit.     But,  as  soon  as  a  decree  is  obtained  in 
either  suit,  for  the  benefit  of  all  the  credit- 
ors, the  proceedings  in  all  other  suits  may  be 
stayed."    This  practice  has  been  repeatedly 
followed  in  the  courts  of  our  state.  Tremain 
V.  Guardian  Mut.  L.  Ins.  Co.  11  Hun,  286; 
Derby  v.  Yale,  13  Hun,  273,  and  other  cases^ 
in  which  it  was  distinctly  held  that,  where 
an  action  is  brought  by  a  creditor  in  behalf 
of  himself    and    others    similarly    situated 
who  shall  come  in  and  contribute  to  the  ex- 
penses of  the  action,  no  one  but  the  plaintiff 
acquires  a  vested  interest  in  the  action,  or  is 
bound  thereby,  until    a   judgment  has  been 
entered;  and  that  the  plaintiff  may  discon- 
tinue the  action   at  any  time   before  jud$r- 
ment,  without  the  consent  of  the  other  cred- 
itors.    The   same   practice  obtains  in   Eng- 
land.    In  the  case  of  Scarth  v.  Chadunck,  14 
Jur.  300,  19  L.  J.   Ch.   N.   S.   32/,  the  vice 
chancellor  says:     "As  I  understand  it,  the 
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plaintiff  has  filed  a  bill  in  such  a  manner  as 
that  he  is  dominua  litis,  and  there  is  noth- 
ing upon  the  face  of  the  bill,  as  far  as  I  can 
make  out,  which  shows  that  he  might  not,  if 
he  pleases,  dismiss  the  bill  immediately. 
The  bill  contains  a  charge  that  the  share- 
holders are  so  numerous  that  it  would  be  im- 
possible to  make  them  all  parties,  and,  in 
fact,  that  the  plaintiff  is  ignorant  of  their 
names  and  addresses.  The  last  reason,  per- 
haps, makes  it  unnecessary  to  consider  the 
first;  but  still  it  is  a  suit  over  which  he  has 
complete  dominion,  and  it  is  a  suit  in  which, 
as  1  understand,  he  is  not  entitled  to  a  de- 
cree of  course,  as  in  a  creditor's  suit,  but  it 
is  a  bill  which,  if  a  decree  is  made,  may  turn 
out  for  the  benefit  of  others  besides  himself. 
But  upon  the  face  of  the  bill  the  plaintiff  is 
the  only  person  with  whom  the  defendants 
can  deal,  and  then  they  make  an  application 
to  stop  it.  I  do  not  see  why  the  defendants 
are  not  at  liberty  to  make  a  common  appli- 
cation in  this  as  in  another  suit.'*  In  the 
case  of  Uandford  v.  Storie^  2  Sim.  A  Stu. 
196,  the  vice  chancellor  says:  "It  is  said 
that  Mr.  Storie,  having  instituted  this  suit 
for  the  benefit  of  himself  and  all  other,  the 
debenture  holders,  was  not  at  liberty  upon 
general  principles  to  dismiss  his  bill  from 
motives  of  advantage  to  himself.  I  know 
of  no  such  general  principle.  A  plaintiff 
who  sues  on  b«half  of  himself  and  all  other 
persons  of  the  same  class  as  he,  acts  upon 
his  own  mere  motion,  and  at  his  own  expense, 
retains  the  absolute  dominion  of  the  suit  un- 
til the  decree,  and  may  dismiss  the  bill  at  his 
pleasure.  After  a  decree  he  cannot,  by  his 
conduct,  deprive  other  persons  of  the  same 
class  of  the  benefit  of  the  decree,  if  they 
think  fit  to  prosecute  it.  The  reason  of  the 
distinction  is  that  before  decree  no  other  per- 
son of  the  class  is  bound  to  rely  upon  the 
diligence  of  him  who  has  first  instituted  his 
suit,  but  may  file  a  bill  of  his  own,  and  that, 
after  a  decree,  no  second  suit  is  permitted." 
In  Pemherton  v.  Topham,  1  Beav.  310,  it 
was  held  that  in  a  creditors'  suit  instituted 
by  the  plaintiff  on  behalf  of  himself  and  all 
other  creditors  the  defendant  is  entitled,  on 
motion  at  any  time  before  decree,  to  have  the 
bill  dismissed  on  payment  of  the  demand  of 
the  plaintiff  and  his  costs  as  between  party 
and  party.  There  are  numerous  other  cases 
of  the  same  import  holding  substantially  the 
same  doctrine.  They  have  been  collected  in 
a  note  under  S  748  of  Cook,  Stock,  Stock- 
holders i  Corp.  Law,  who  states  the  rule  as 
follows:  "It  is  a  principle  of  equity  prac- 
tice, when  a  person  brings  a  suit  in  behalf 
of  himself  and  such  others  as  may  wish  to 
come  in,  who  are  similarly  situated,  that  the 
complaining  stockholder  controls  the  case, 
and  may  continue,  compromise,  abandon,  or 
discontinue  it  at  his  pleasure." 

The  case  of  Belmont  Nail  Co.  v.  Columbia 
Iron  d  8.  Co.  46  Fed.  Rep.-  330,  we  do  not  re- 
gard as  in  conflict  with  our  own  or  the  Eng- 
lish authorities.  In  that  case  one  of  the 
creditors  had  filed  a  petition  to  be  brought 
in  and  made  a  party  before  an  attempt  was 
made  to  dismiss  the  action.  He  had  a  right 
to  come  in,  and  have  an  order  entered  to  that 
46  L.  R.  A. 


effect,  and  the  order,  when  entered,  would 
relate  back  to  the  time  of  the  filing  of  his  pe- 
tition. The  court  in  that  case  merely  held 
that  the  action  could  not  be  dismiesed  there- 
after without  his  consent,  or  an  opportunity 
given  him  for  a  hearing. 

The  case  of  Atlas  Bank  v.  Nahant  Bank,, 
23  Pick.  480,  does  not  appear  to  be  in  point,, 
but  it  must  be  conceded  that  the  clause  ap- 
pearing in  the  opinion  to  the  effect  that  "the 
plaintiffs,  having  once  instituted  the  pro- 
ceedings as  a  statute  remedy  for  themselves 
and  others,  they  go  on  afterwards  for  the 
benefit  of  all  parties  concerned,  and  the  origi- 
nal complainants  have  no  power  to  discon- 
tinue," is  in  apparent  conflict  with  the  cases 
to  which  we  have  alluded.  We  think,  how- 
ever, that  in  this  state  there  is  no  escape 
from  the  claim  made  by  the  appellants  that 
where  an  action  is  brought  by  a  plaintiff  on 
behalf  of  himself  and  others  similarly  situ- 
ated who  come  in  and  share  in  the  expenses, 
he  has  the  right  to  control  the  action,  and 
may  continue,  compromise,  abandon,  or  dis- 
continue it  at  pleasure  until  a  creditor 
similarly  situated  has  procured  an  order  to 
be  made  a  party  to  the  action,  or  has  served 
a  notice  of  motion  to  be  brought  in,  or  until 
interlocutory  judgment  is  entered. 

It  is  now  contended  that  the  receivers  are- 
parties  to  the  action,  that  they  represent  the 
creditors,  and  that  the  action  may  properly 
be  carried  on  by  them,  and  that  they  had  the* 
right  to  appeal  from  the  judgment  rendered 
by  the  trial  court.  They  were  made  parties 
defendant,  and,  we  think,  properly.  In  or- 
der to  maintain  the  action,  it  was  necessary 
for  the  plaintiff  to  show  that  he  was  a  cred- 
itor of  the  corporation,  that  the  corporation 
was  insolvent,  and  that  a  contribution  from 
the  stockholders  was  necessary  in  order  to 
discharge  the  liabilities  of  the  bank.  It  thus 
is  apparent  that  before  final  judgment  could 
be  entered  an  accounting  on  the  part  of  the- 
receivers  was  necessary  in  order  to  ascertain 
and  determine  the  amount  to  be  collected 
from  the  stockholders.  For  this  purpose 
they  were  properly  made  parties.  We  do  not 
understand,  however,  that  the  action  could 
have  been  prosecuted  by  them  as  receivers. 
The  statute  to  which  we  have  alluded  is  ex- 
pressly limited  by  the  provisions  of  the  stock 
corporation  law  (Laws  1802,  chap.  688). 
By  referring  to  §  55  of  that  law  we  find  the 
following  limitations:  "No  action  shall  be 
brought  against  a  stockholder  for  any  debt 
of  the  corporation  until  judgment  therefor 
has  been  recovered  against  the  corporation, 
and  an  execution  thereon  has  been  returned 
unsatisfied  in  whole  or  in  part,  and  the 
amount  due  on  such  execution  shall  be  the 
amount  recoverable,  with  costs  against  the 
stockholder.  No  stockholder  shall  be  per- 
sonally liable  for  any  debt  of  the  corporation 
not  payable  within  two  years  from  the  time 
it  is  contracted,  nor  unless  an  action  for  its 
collection  shall  be  brought  against  the  cor- 
poration within  two  years  after  the  debt 
becomes  due,"  etc.  It  will  thus  be  seen  that 
the  action  must  be  brought  by  a  creditor 
who  has  first  recovered  a  judment,  and  has 
had  an  execution  thereon   returned  unsat^ 
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jsfied.  The  remedy  is  Durely  etatutoiy,  and 
no  right  of  action  was,  by  this  statute,  given 
"to  the  receivers.  It  is  true  that  by  an 
4imendment  of  the  statute  in  1897  receivers 
may  now  maintain  the  action,  but  at  the 
i;im«  this  action  was  brought  no  such  right 
existed.  The  action  can  only  be  maintained 
by  a  creditor,  and  that  for  the  amount  of  his 
claim  duly  established  according  to  law.  In 
this  case  we  have  held  that  the  bringing  of 
an  action  by  the  attorney  general  to  dissolve 
the  association,  and  the  procuring  of  an  in- 
junction restraining  creditors  from  bringing 
actions,  rendered  compliance  with  this  part 
of  the  statute  impossible  and,  therefore,  ex- 
cusable. Hirahfeld  v.  Bopp,  146  N.  Y.  84,  39 
N.  E.  817.  But  all  of  the  other  provisions  of 
the  statute  apply,  and  must  be  complied 
with.  Under  these  provisions  the  action 
must  be  maintained  by  a  creditor  in  behalf 
-of  himself  and  those  similarly  situated,  and 
in  the  final  judgment  entered  the  amount 
-owing  by  the  corporation,  over  and  above 
the  assets  in  the  hands  of  the  receivers,  must 
i)e  ascertained  and  determined,  to  the  end 
that  each  creditor  who  has  come  in  and 
proved  his  claim  may  have  a  judgment  for 
the  balance  his  due.  None  of  the  money 
passes  into  the  hands  of  the  receivers,  and 
their  only  part  in  the  litigation  is  to  account 
for  the  assets  of  the  corporation  that  have 
come  into  their  hands  as  receivers.  We 
therefore  fail  to  see  how  they  have  any  stand- 
ing in  court  to  prosecute  the  action,  or  to 
■appeal  from  any  judgment  that  may  be  en- 
tered in  the  action,  unless  it  may  be  from 
such  parts  of  the  judgment  as  affect  their 
interests  upon  their  accounting.  If  we  are 
•correct  in  this  view,  their  agreement  with 
Hirshfeld  to  prosecute  the  action  was  unau- 
thorized, and  was  no  part  of  their  duty  as 


receivers,  and  can  have  no  force  upon  the 
questions  pending  before  us.  In  the  case  of 
Famstoorth  v.  Wood,  91  N.  Y.  308,  Rapallo, 
J.,  in  speaking  of  the  rights  of  creditors  to 
maintain  actions  against  the  stockholders 
of  a  corporation  under  the  statute,  says: 
"The  rights  of  certain  creditors  to  prosecute 
their  claims  against  certain  of  the  stockhold- 
ers never  were  the  property  of  the  corpora- 
tion, nor  rights  of  action  vested  in  it;  nor 
is  there  any  provision  of  the  statute  which 
transfers  these  rights  of  action  from  the 
creditors  to  the  receiver." 

As  we  have  seen,  the  plaintiff  sold  and  as- 
signed his  claim  before  any  of  the  creditors 
had  come  in,  or  had  served  a  notice  of  motion 
to  be  brought  in,  as  parties.  At  the  time 
of  the  trial  he  was  not  a  creditor.  The  per- 
son to  whom  he  had  sold  his  claim  had  stipu- 
lated a  discontinuance  of  the  action,  and  had 
executed  a  release  to  many  of  the  defend- 
ants. The  plaintiff's  assignee,  therefore, 
could  not  and  did  not  wish  to  continue  the 
action ;  and  the  defending  stockholders,  hav- 
ing settled  with  him,  had  the  right  to  have 
the  action  discontinued.  We  must  confess 
that  we  regret  the  result  reached,  but,  under 
the  numerous  authorities  in  this  state  and 
England,  to  which  we  have  alluded,  we  think 
we  are  compelled  to  conclude  that  the  com- 
plaint was  properly  dismissed  by  the  trial 
court. 

The  order  of  the  Appellate  Division  should 
he  reversed,  and  the  judgment  entered  upon 
the  decision  of  the  trial  court  affirmed,  with 
costs  in  all  courts. 


All  concur,  except  Gray  and 
dissenting. 

Rehearing  denied. 


JJ., 
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An  ordinance  prohibiting  the  aiale  of 
clothlns  on  Sunday,  when  It  singles  out 
that  class  of  merchants  and  certain  others 
wlthooit  any  substantial  reason  for  the  dis- 
crimination, leaving  other  merchants  exempt 
therefrom.  Is  unconstitutional  as  special  or 
class  legislation. 

(November  9,   1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Arapahoe  County  Court  in  favor  of 
•defendant  in  a  proceeding  brought  to  recover 
the  penalty  for  violation  of  an  ordinance 
against  keeping  clothing  stores  open  on  Sun- 
day.    Affirmed, 

NoTR. — For  constitutional  It  J  of  Sunday  laws, 
see  note  to  Judeflnd  v.  State  (Md.)  22  L.  R.  A. 
721;  People  v.  Bellet  (Mich.)  22  L.  R.  A.  606; 
Peopile  V.  Haynor  (N.  Y.)  31  L.  R.  A.  689 ;  Eden 
v.  People  (111.)  82  L.  R.  A.  669 ;  and  Eso  parte 
Jentzsch  (Cal.)  82  L.  R.  A.  664. 
4G  L.  R.  A. 


Statement  by  Oabbert^  J.s 

Appellee  was  tried  in  tne  court  below  for 
the  violation  of  an  ordinance  of  the  city  of 
Denver,  which,  in  terms,  prohibited  any  per- 
son, firm,  or  corporation  to  keep  open  or  con- 
duct, within  the  limits  of  the  city,  any  cloth- 
ing or  other  certain  enumerated  stores,  or 
pawnbroker's  shop,  or  to  expose  or  offer  for 
sale,  or  give  away,  within  the  city,  any  cloth- 
ing or  other  articles  of  merchandise  men- 
tioned, or  pawnbrokers'  articles,  on  Sunday. 
The  evidence  established  that  appellee  kept 
a  clothing  store  in  the  city,  and  had  sold 
merchandise  of  that  character  in  his  place  of 
business  on  Sunday.  The  trial  court  dis- 
charged him,  from  which  judgment  the  case 
is  brought  here  for  review  by  the  city,  on  ap- 
peal. - 

Messrs.  Qeorge  C.  Norrls,  Emerson  J. 
Short,  N.  B.  Baohtell,  and  J.  M.  Ellis, 

for  appellant: 

The  state,  in  the  exercise  of  its  police  pow- 
er, is,  as  a  general  proposition,  authorized 
to  subject  all  occupations 'to  a  reasonable  reg- 
ulation, where  such  regulation  is  required 
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for  the  protection  of  the  public  interest  or 
Cor  the  public  welfare. 

Cooley,  Const.  Lim.  Cth  ed.  p.  725;  1 
Beach,  Pub.  Corp.  K  583. 

Under  the  general  welfare  clause,  or  other 
grant  of  power  to  enforce  police  regulation, 
it  is  competent  to  prohibit  the  keeping  open 
of  places  of  business  on  Sunday. 

1  Dill.  Mun.  Corp.  S  307 ;  Harris,  Sunday 
Laws,  S§  27,  279;  Horr  &  Bemis,  Mun.  Pol. 
Ord.  $  288;  Cooley,  Const.  Lim.  596-698. 

If  it  be  admitted  that  this  ordinance  is 
but  an  exercise  of  the  city's  police  power, 
then  it  cannot  be  said  to  be,  in  any  obnox- 
ious sense,  class  legislation. 

Hannibal  d  St.  J.  R,  Co.  v.  Huaefit  95  U. 
6.  465,  24  L.  ed.  527 ;  hake  View  v.  Rose  Hill 
Cemetery  Co,  70  111.  192,  22  Am.  Rep.  71. 

If,  in  the  opinion  of  the  law-making  pow- 
er,-any  single  trade,  calling,  or  business  is, 
•or  becomes,  detrimental  to  the  good  order, 
general  welfare,  comfort,  health,  and  safety 
of  the  whole,  it  is  not  only  within  the  power, 
but  it  is  the  public  duty,  of  the  legislators 
to  regulate,  restrain,  or  prohibit  it. 

Canton  v.  Nist,  9  Ohio  St  439;  People  ▼. 
Havnor,  149  N.  Y.  195,  31  L.  R.  A.  689,  43 
N.  E.  541;  Ungericht  v.  State,  119  Ind.  379, 
21  N.  £.  1082;  Com.  v.  Williama,  1  Pearson 
(Pa.)  61;  Powell  v.  Pennsylvania,  127  U.  S. 
<(83,  32  L.  ed.  256,  8  Sup.  Ct.  Rep.  992,  1257 ; 
Mugler  v.  Kansas,  123  U.  S.  663,  31  L.  ed. 
^11,  8  Sup.  Ct  Rep.  273;  Butchers*  Union 
S,  H,  d  L.  S.  L.  Co.  V.  Crescent  City  L.  S. 
L.  d  8.  H.  Co.  Ill  U.  S.  746,  28  L.  ed.  585,  4 
fiup.  Ct  Rep.  652;  Barbier  v.  Connolly,  113 
U.  S.  27,  28  L.  ed.  923,  6  Sup.  Ct  Rep.  357 ; 
Tick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
€d.  220,  6  Sup.  Ct.  Rep.  1064. 

It  is  entirely  within  the  grant  of  powers 
conferred  by  the  legislature  in  the  charter 
of  the  city  of  Denver. 

Potter's  Dwarr.  SUt  444,  450,  463 ;  Bohl 
V.  State,  3  Tex.  App.  683;  Sunday  Law 
Cases,  30  Tex.  527;  Ex  parte  Andrews,  18 
Oal.  679;  Ex  parte  Burke,  59  Cal.  6;  Ex 
parte  Koser,  60  Cal.  177;  Thorpe  v.  Rutland 
d  B.  R.  Co.  27  Vt  140,  62  Am.  Dec.  625; 
State  ▼.  "Soyes,  47  Me.  189;  State  v.  Ambs, 
20  Mo.  214;  Com.  v.  Dextra,  143  Mass.  28, 
8  N.  E.  756;  Voglesong  v.  State,  9  Ind.  112; 
Bhover  ▼.  State,  10  Ark.  259 ;  Bloom  v.  Rich- 
ards, 2  Ohio  St.  387;  Lindenmuller  v.  Peo- 
ple, 33  Barb.  548. 

Messrs.  Ralph  W.  Smith  and  H.  B. 
Johnaoiiy  for  appellee: 

As  this  ordinance  is  not  expressly  author- 
ized, and  must  be  sustained,  if  at  all,  under 
the  general  powers  granted  by  the  charter 
(art  2,  §  20,  sub.  10;  art  11,  §  22),  it  must 
not  only  be  constitutional,  but  impartial 
and  reasonable,  or  it  cannot  be  upheld. 

Phillips  V.  Denver,  19  Colo.  179,  34  Pac 
902. 

It  is  both  unconstitutional  and  unreason- 
able. 

Re  Eight  Hour  Bill,  21  Colo.  29,  39  Pac. 
828;  Denver  v.  Qirard,  21  Colo.  447,  42  Pac. 
662;  May  ▼.  People,  1  Colo.  App.  157,  27 
Pac  1010;  Tacoma  v.  Krech,  15  Wash.  296, 
34  K  R.  A.  68,  46  Pac.  255;  Ex  parte 
Jentesoh,  112  Cal.  468,  32  L.  R.  A.  664,  44 
4eL.R.A. 


Pac.  803;  State  ▼.  Oranneman,  132  Mo.  326, 
33  S.  W.  784;  Eden  v.  People,  161  111.  296, 
32  L.  R.  A.  659,  43  N.  E.  1108;  Low  v.  Rees 
Printing  Co.  41  Neb.  127,  24  L.  R.  A.  702,  59 
N.  W.  362. 

Oabbert,  J.,  delivered  the  opinion  of  the 
court: 

Counsel  for  appellant  contend  that  the 
city,  by  virtue  of  its  charter,  has  the  exclu- 
sive authority  to  regulate  all  lawful  occupa- 
tions, places  of  business,  and  trade,  within 
ita  limits,  and  is  thereby  empowered  to  en- 
act all  ordinances  which  may  be  deemed  nec- 
essary and  proper  for  the  good  order,  health, 
good  government,  and  general  welfare  of  the 
city,  and  in  the  exercise  of  its  police  powers, 
for  the  purposes  above  enumerated,  has  en- 
acted the  ordinance  in  question.  The  valid- 
ity of  the  ordinance  is  challenged  by  appel- 
lee upon  the  ground  that  it  is  special  or 
class  legislation,  to  which  counsel  for  ap- 
pellant answer  that  it  is  not,  because  by  its 
provisions  all  persons  engaged  in  the  busi- 
nesses or  occupations  mentioned  in  the  ordi- 
nance are  subject  to  the  same  restrictions. 
The  facts  established  constitute  a  violation 
of  the  terms  of  the  ordinance  on  the  part  of 
appellee,  and  the  only  question  for  determi- 
nation is  its  validity.  We  shall  consider 
but  one  question  on  this  subject,  namely:  Is 
it,  so  far  as  the  business  of  selling  clothing 
is  concerned,  class  legislation?  The  reason 
advanced  by  counsel  for  appellant  why  it 
is  not,  is  not  the  sole  test.  "Sunday  ordinan- 
ces," as  they  are  termed,  have  been  upheld 
upon  the  theory  that  it  is  necessary  for  the 
good  order,  good  government,  and  general 
welfare  of  the  inhabitants  of  a  city  that 
their  usual  and  ordinary  avocations  (except 
those  of  necessity  or  charity)  should  be  sus- 
pended upon  that  day;  but,  with  few  excep- 
tions, they  have  not  been  upheld,  unless  uni- 
form in  their  operation,  or,  if  not,  were  held 
valid  because  directed  to  avocations  over 
which  the  city  had  a  special  control,  or  em- 
braced those  which  were  liable  to  interfere 
with  public  security  or  promote  disorder. 
The  business  of  selling  clotning  is  not  unlaw- 
ful ;  it  does  not  in  any  manner  interfere  with 
morality,  or  tend  to  create  disorder ;  nor  has 
the  city  any  special  control  over  it,  dif- 
ferent from  that  which  it  may  exercise  over 
other  avocations  of  the  same  general  charac- 
ter. If  the  ordinance  can  be  upheld,  it  must 
be  upon  the  ground  that  prohibiting  keeping 
open  stores  lor  the  sale  of  that  character  of 
merchandise  upon  that  day  is  necessary  for 
the  welfare  of  the  public,  or  other  of  the 
ends  to  be  achieved  for  the  promotion  of 
which  police  powers  may  be  exercised  by 
the  city  under  its  charter.  The  ordinance 
in  question  does  not  extend  to  the  sale  of 
all  classes  of  merchandise  or  all  avocations. 
Many  are  exempt  from  its  provisions  which 
are  neither  necessary  nor  charitable,  be- 
cause not  mentioned,  the  sale  or  carrying  on 
of  which  on  Sunday  would  have  precisely  the 
same  effect  upon  the  public  that  the  business 
of  appellee  would,  and  bear  the  same  rela- 
tion to  the  object  to  be  attained  by  the  ordi- 
nance that  the  business  of  appellee  does. 
64 


800 


COLOBADO  BUFBEMB  COUBT. 


Kov^ 


So  that,  although  the  ordinance  is  general 
in  the  sense  that  it  affects  alike  all  engaged 
in  the  business  of  selling  clothing,  it  lacks 
the  element  of  uniformity,  in  the  legal  mean- 
ing of  that  term,  because  it  imposes  upon 
them  restrictions  ostensibly  for  a  purpose 
from  which  others  arc  exempted,  but  whose 
business  or  avocation  bears  the  same  rela- 
tion to  the  result  sought  to  be  effected  by  the 
ordinance  as  does  that  of  appellee.  Ew 
parte  Jentzsch,  112  Cal.  468,  32  L  R.  ^  664, 
44  Pac.  803.  So  that  the  class  to  which  the 
ordinance  is  applicable,  when  tested  for  uni- 
formity, is  all  who  engage  in  lawful  mer- 
chandising or  other  lawful  occupations  in 
the  city,  other  than  necessity  or  charity, 
over  which  it  has  no  particular  control,  or 
whose  business  or  avocation  does  not  tend  to 
promote  disorder.  Conceding  that  the  city 
may  have  the  authority  by  ordinance  to  pro- 
hibit the  carrying  on  of  all  business  or  occu- 
pations on  Sunday  within  its  limits,  except 
those  of  necessity  or  charity,  upon  the 
ground  that  thereby  the  peace,  good  order, 
good  government,  and  welfare  of  its  inhabit- 
ants will  be  promoted  and  protected,  it  can- 
not be  said  that  by  singling  out  certain  avo- 
cations, which  are  not  of  themselves  hurtful, 
or  do  not  in  any  manner  tend  to  demoralize 
the  public,  thereby  this  end  is  achieved. 
The  city,  in  the  exercise  of  its  police  powers, 
may  subject  all  occupations  within  its  lim- 
its to  reasonable  regulations  for  the  protec- 
tion of  the  public  interests  or  for  the  public 
welfare;  but  this  power  is  not  an  arbitrary 
one,  for  the  avocations  which  may  be  con- 
trolled by  police  regulations  is  a  judicial 
Suestion.  Eden  v.  People,  161  111.  296,  32  L. 
L.  A.  659,  43  N.  E.  1108.  It  certainly  can- 
not be  of  any  benefit  to  either  the  welfare  or 
good  government  of  the  city  to  limit  the  ex- 
ercise of  a  common  right  to  engage  in  the 
business  of  merchandising  in  the  city,  by  arbi- 
trarily imposing  upon  dealers  in  certain  arti- 
cles disabilities  upon  Sunday,  and  yet  allow 
others,  who  happen  to  be  engaged  in  a  business 
or  avocation  of  a  different  character,  neither 
necessary  nor  charitable,  to  continue  it  up- 
on that  day,  although  the  effect  upon  the 
public  generally,  by  permitting  such  busi- 
ness or  avocation  to  be  carried  on,  would  be 
the  same  as  would  result  from  the  carrying 
on  of  business  on  Sunday  by  those  prohibited 
from  so  doing.  Experience  has  demonstrat- 
ed that  to  permit  class  legislation  where  a 
general  law  can  be  made  applicable  is 
fraught  with  danger;  for  it  frequently  re- 
stilts  that  a  legislative  body,  under  the  guise 
of  a  law,  oppresses  a  class  or  particular  avo- 
cation. It  was  for  the  purpose  of  prevent- 
ing legislation  of  this  character  tnat  the 
people  of  this  state,  by  §  25,  art.  5,  of  the 
Constitution,  declared  that  the  general  as- 
sembly shall  not  pass  local  or  special  laws 
in  particular  enumerated  cases,  and  in  no 
case  where  a  general  law  can  be  made  appli- 
cable. The  charter  of  the  city,  and  the  pow- 
ers which  it  may  exercise  thereunder,  are  de- 
rived from  the  legislature;  and,  as  the  lat- 
ter cannot  pass  a  special  or  local  law  where 
a  general  one  may  be  made  applicable,  it  I 
cannot  grant  such  power  to  any  other  body. ' 
46  L.  R.  A. 


Taooma  v.  Krech,  15  Wash.  296,  34  L.  R.  A. 
68,  46  Pac.  255.  It  is  clear  that  the  ordi- 
nance, in  so  far  as  it  affects  dealers  in  cloth- 
ing, is  directed  to  a  particular  class  of  mer- 
chants, and  exempts  others,  without  any  sub- 
stantial reason  back  of  it  why  it  is  made  to 
operate  only  upon  them,  and  not  generally 
upon  all  dealers  in  merchandise  or  all  avo- 
cations. It  compels  them  to  refrain  from 
doing  business  on  Sunday,  and  yet  allows 
their  neighbors  engaged  in  the  sale  of  arti- 
cles not  mentioned  in  the  ordinance  a  privr 
ilege  which  they  are  denied.  We  conclude, 
therefore,  that  the  ordinance  does  not  affect 
all  alike,  and  that  a  business  or  occupation 
which  is  not  liable  to  interfere  with  public 
morality  or  tend  to  create  disorder,  and  over 
which  the  city  has  no  Special  control,  cannot 
be  singled  out,  and  made  the  subject  of  pro- 
hibition on  Sunday.  May  v.  People,  1  Qolo. 
App.  157,  27  Pac.  1010;  Tacoma  v.  KrecK 
15  Wash.  296,  34  L.  R.  A.  68,  46  Pac.  255; 
State  y.  Oranneman,  132  Mo.  326,  33  S.  W. 
784. 

For  these  reasons    the  judgment   of    the 
County  Court  ia  affirmed. 


PEOPLE  of  the  State  of  Colorado  eso  rel.  G. 
A.  L'ABBE  et  al. 

V, 

DISTRICT  COURT  OF  LAKE  COUNTY  et 

al. 


( 


.Colo. 


) 


1«  A  ^rrlt  of  proltlbltlon  may  Issue  to> 
prevent  a  court  of  eanity  from  pro- 
ceeding In  a  suit  In  which  It  has  Issaed  a 
temporary  Injunction  and  refused  to  dissolve 
It  on  a  complaint  which  It  has  sustained' 
against  demurrer,  but  which  alleges  no  ground 
for   equitable   Interference. 

2.  An  injunction  to  restrain  the  coaa- 
niiasion  of  tbe  crime  of  samblins  can- 
not be  granted  merely  to  prevent  Its  corrupt- 
ing and  vicious  Influences  and  Its  deteriorating 
effect  upon  the  morals  of  the  community, 
when  it  In  no  way  violates  a  property  or  clvl) 

right. 

On  petition  for  rehearing. 

8.  The  unrpriae  of  tbe  nnancceaafnl^ 
counael  at  a  decision  does  not  constitute  » 
ground  for  reopening  the  case. 

4.  Indefinite   allearationa   of    injnry   to- 

plalntlff's  property  will  not  give  Jurisdiction 
of  a  suit  for  an  Injunction  against  gambling, 
where  it  is  clear  that  the  object  of  the  actloa* 
was  solely  to  enjoin  public  gambling,  and  not 
to   protect   a   property   right. 

5.  The  mere  fact  that  an  appeal  lle» 
from  a  final  Jndsment  Is  not  conclusive 
against  the  right  to  Issue  a  writ  of  prohibi- 
tion under  Code,  |  297,  allowing  the  writ 
when  **there  Is  no  appeal,  nor,  In  the  Judg- 
ment of  the  court,  any  plain,  speedy,  and' 
adequate  remedy,*'  as  the  remedy  by  appeal 
may  not  be  plain,  speedy,  and  adequate. 

(July  17, 1899.) 

Note. — For  municipal  regulation  of  gambling 
as  a  nuisance,  see  note  to  State  y.  KarstendlA 
(La.)  39  L.  R.  A.  on  page  628. 

For  lnjunctl<»  against  house  of  111  fame,  wm 
Weakley  v.  Page  (Tenn.)  46  L.  B.  A  552. 
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PETITION  for  a  writ  of  prohibition  to  re- 
strain defendant  from  proceeding  with 
a  suit  by  Mary  Henderson  as  president  of 
the  I^adville  Woman's  Christian  Temper- 
ance Union  to  enjoin  defendants  from  gam- 
bling in  the  city  of  Leadville.  Prohibition 
granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  CItarles  CaTcnder,  John  A. 
E-wiag,  and  Joseph  W.  Taylor  for  peti- 
tioners. 

Messrs.  Patterson,  Richardson,  Sc 
Hawkins,    for  respondents: 

By  §  143,  subd.  3,  of  the  Code,  courts  of 
equity  are  empowered  to  issue  a  writ  of  in- 
junction, not  only  in  all  cases  directly  pro- 
vided for  by  the  Code,  but  in  all  cases  in 
which  courts  have  heretofore  granted  such 
relief. 

The  case  made  by  this  complaint  is  based 
upon  the  equitable  grounds,  both  of  a  nui- 
sance and  of  the  deterioration  of  property 
rights. 

If  the  court  has  erred  in  deciding  that  it 
has  jurisdiction,  when  it  has  not,  or  if  it 
has  jurisdiction  of  the  cause,  but  no  such 
jurisdiction  in  equity,  or  if  it  has 
jurisdiction  in  equity,  but  has  abused  its 
discretion  in  granting  the  writ  of  injunc- 
tion, or  in  refusing  to  dissolve  it,  or  if  it 
had  discretion  to  grant  the  writ  of  injunc- 
tion, but  the  complaint  fails  in  sufficient  spe- 
cific averments  to  warrant  the  issuance  of 
the  writ,  still  this  court  is  without  power  to 
interfere  by  its  writ  of  prohibition. 

People  ex  rel.  Loveland  d  O.  Irrig.  d  Land 
Co.  V.  Larimer  County  Dist.  Ct.  1 1  Colo.  674, 
19  Pac.  641 ;  Louden  Irrig.  Canal  Co.  v.  Han- 
dy Ditch  Co.  22  Colo.  106,  43  Pac.  636;  State 
V.  Commissioners  of  Roads  (S.  C.)  note  to 
12  Am.  Dec.  607;  People  ex  rel.  Burhank  v. 
Wood,  21  App.  Div.  245,  47  N.  Y.  Supp.  676; 
Ew  parte  Oreene,  29  Ala.  68 ;  Ex  parte  Peter- 
son, 33  Ala.  70;  State  ex  rel.  Union  Depot 
R.  Co.  y.  Southern  R.  Co.  100  Mo.  60,  13  S. 
W.  398. 

Whenever  any  condition  prevails  which 
forms  a  recognized  ground  for  equity  juris- 
diction, such  as  a  nuisance,  waste,  deteriora- 
tion of  private  property,  or  any  similar  mat- 
ter, equity  will  enjoin  directly  the  commis- 
sion of  a  threatened  crime. 

namilton-Rroion  Shoe  Co.  v.  Saxey,  131 
Mo.  212,  32  S.  W,  1107;  Vegelahn  v.  Ount- 
ner,  167  Moss.  92,  35  L.  R.  A.  722,  44  N.  E. 
1077;  Hamilton  v.  Whitridge,  11  Md.  129, 
69  Am.  Pec.  184. 

Tlmt  the  commission  of  crime  will  be  for- 
bidden by  injunction  forms  no  ground  for 
refusal  to  issue  a  writ  or  the  dissolution  of 
a  writ  after  it  has  been  issued. 

People's  Gas  Co.  v.  Tyner,  131  Ind.  277, 
16  L.  R.  A.  443,  31  N.  E.  59;  Columbian 
Athletic  Club  v.  State  ex  rel.  MoMahan,  143 
Ind.  98,  28  L.  R.  A.  727,  40  N.  E.  916. 

Gambling  is  a  common  nuisance,  is 
declared  so  by  our  statute,  and  it  will  be  en- 
joined in  a  proper  case. 

State  V.  Patterson,  14  Tex.  Civ.  App.  466, 
87  S.  W.  478;  State  ex  rel.  Vance  v.  Craw- 
ford, 28  Kan.  726,  42  Am.  Rep.  182. 
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Per  Cnrianis 

Mary  Henderson,  president  of  the  Lead- 
ville Woman's  Christian  Temperance  Union, 
as  such  president,  and  for  herself  as  an  in- 
dividual, and  all  others  similarly  situated, 
instituted  an  action  in  the  district  court  of 
I^ke  county  against  6.  A.  L'Abbe  and  some 
forty  others^  to  enjoin  gambling  in  the  city 
of  I^eadville.  The  grounds  upon  which  she 
predicates  her  right  to  this  relief  are,  in  sub- 
stance, as  follows:  That  she  is  a  citizen 
and  resident  of  the  city,  and'a  property  own- 
er therein,  and  is  interested  in  the  moral, 
material,  and  financial  welfare  of  said  city; 
that  she  is  the  mother  of  two  boys,  now 
reaching  manhood,  and  is  interested  in  their 
moral  welfare;  that  she  is  president  of  the 
Leadville  branch  of  the  Woman's  Christian 
Temperance  Union,  an  organization  having 
for  its  object,  among  other  things,  the  pres- 
ervation and  protection  of  the  morals  and 
character  of  the  people  of  the  city  of  Lead- 
ville; that  said  organization  has  a  reading 
room  in  said  city,  and  that  the  unlawful 
practices  complained  of  are  being  committed 
within  a  few  doors  of  its  reading  room;  that 
the  population  of  said  city  is  composed  ol 
men,  women,  and  children,  aggregating  about 
15,000;  that  it  is  to  her  interest  that  said 
city  be  made,  so  far  as  possible,  a  peaceable, 
law-Ioving,  and  order-abiding  community,  to 
the  end  that  the  husbands  and  fathers  may 
not  be  led  astray  by  the  unlawful  devices 
and  practices  carried  on  by  the  defendants, 
and  that  her  moral  and  financial  interests 
may  be  protected;  that  the  defendants  are 
the  owners,  and  engaged  in  the  operation,  of 
gambling  rooms  at  various  localities  in  the 
city,  used  for  the  purpose  of  gambling  open- 
ly, in  direct  violation  of  the  statutes  of  the 
state  of  Colord,do,  and  to  the  detriment  of 
the  well-being  and  good  order,  and  to  the 
deterioration  of  the  moral  tone,  of  said  com- 
munity, and  the  detriment  and  destruction 
of  plaintiff's  financial  and  moral  interests; 
that  the  sheriff  of  Lake  county,  the  district 
attorney  of  the  fifth  judicial  district,  and 
the  police  and  other  city  officers,  in  viola- 
tion of  their  official  duty,  refuse  to  interfere 
with  such  gambling,  or  in  any  manner  en- 
force the  laws  of  the  state  of  Colorado  or 
the  ordinances  of  the  city  of  Leadville  relat- 
ing thereto;  that  by  reason  thereof  the 
plaintiff  and  all  other  good  citizens  are  with- 
out any  remedy  at  law,  and  are  obliged  to 
stand  by  and  see  their  property  depreciate, 
and  the  morals  of  the  community  constantly 
deteriorate,  by  reason  of  the  lawless  acts  of 
defendants;  that , the  gambling  complained 
of,  and  the  renting  of  houses  for  such  pur- 
poses, constitute  a  common  nuisance,  and 
one  which  materially  injures  the  public,  and 
this  plaintiff's  special  interests  as  well,  and 
is  being  carried  on  in  the  immediate  vicinity 
of  where  plaintiff  resides  and  lives;  that  the 
order  and  well-being  of  the  community  and 
the  protection  of  the  lives  and  property  of 
its  good  citizens  imperatively  demand  that 
said  gambling  practices  shall  at  once  be 
stopped,  and  the  common  nuisance  of  gam- 
bling be  abated  in  said  city ;  and  to  this  end 
invokes  the   equitable   interposition   of  the 
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court.  Upon  the  filing  of  the  complaint  a 
temporary  injunction  was  issued  ex  parte. 
A  demurrer  to  the  complaint  was  interposed 
and  overruled,  and  a  motion  to  dissolve  the 
injunction  denied,  whereupon  the  relators 
applied  to  this  court  for  a  writ  of  prohibi- 
tion to  restrain  respondents  from  further 
proceeding  with  the  case.  The  respondents 
resist  the  application  upon  the  ground  that 
the  district  court,  having  jurisdiction  in 
equity,  in  a  proper  case,  to  enjoin  the  com- 
mission of  a  criminal  offense,  and  the  com- 
plaint attempting  to  present  such  a  case,  its 
sufficiency  cannot  be  inquired  into  in  this 
proceeding;  and  the  question  as  to  whether 
or  not  the  court  below  erred  in  granting  or 
refusing  to  dissolve  the  writ  can  only  be«de- 
t«rmin^  on  writ  of  error,  after  final  judg- 
ment is  rendered  in  the  cause. 

The  logic  of  this  contention  is  that,  be- 
cause the  district  court  is  vested  with  juris- 
diction to  issue  injunctions,  its  right  to 'ex- 
ercise such  power  in  a  particular  case  can- 
not be  inquired  into  on  an  application  for 
a  writ  of  prohibition,  or  its  action  interfered 
with  except  on  appeal  or  by  writ  of  error, 
notwithstanding  it  clearly  appears  from  the 
facts  alleged  that  no  grounds  for  equitable 
interference  existed.  To  this  we  cannot 
agree.  While  it  is  undoubtedly  true  that  a 
court  of  equity  has  jurisdiction  by  injunc- 
tion to  prevent  the  violation  of  public  law 
when  necessary  to  prevent  an  irreparable 
injury  to  personal  or  property  rights,  it  is 
equally  true  that  it  is  not  within  its  juris- 
diction to  prevent  a  criminal  act  merely  be- 
cause it  is  criminal,  and  when  it  in  no  way 
violates  a  property  or  civil  right;  and,  be- 
fore such  jurisdiction  can  be  exercised,  it 
should  be  made  to  appear,  ^from  the  facts 
and  circumstances  of  the  particular  case, 
that  it  is  one  in  which  the  equitable  interpo- 
sition of  the  court  may  be  properly  and  le- 
gitimately invoked;  and,  in  the  absence  of 
such  a  showing,  the  court  has  no  authority 
to  hear  and  determine  that  particular  case. 
As  was  said  by  this  court  in  Baaaick  Min. 
Co.  V.  Schoolfield,  10  Colo.  46,  14  Pac.  66: 
"Jurisdiction  in  the  court  is  power  to  hear 
and  determine  the  particular  case  involved. 
If  this  power  to  hear  and  determine  the  par- 
ticular case  does  not  exist  in  the  court  in 
point  of  law,  then  there  can  be  no 
jurisdiction  in  the  case."  If,  therefore,  it 
appears  upon  the  face  of  the  complaint  it- 
self that  the  court  below  assumed  unwarrant- 
ed jurisdiction,  or  exceeded  its  legitimate 
powers,  in  issuing  the  injunction  complained 
of,  and  the  defendants  are  without  any  other 
speedy  and  adequate  remedy  through  the  or- 
dinary modes  prescribed  by  law,  we  enter- 
tain no  doubt  of  our  power  and  duty  to  com- 
pel the  respondents  to  desist  from  further 
enforcing  the  order,  or  proceeding  with  the 
further  consideration  of  the  case,  and  to  this 
end  grant  a  writ  of  prohibition. 

While  the  complaint  is  very  voluminous, 
we  think  it  fails  to  state  a  case  cognizable  in 
a  court  of  equity.  While  it  contains  general 
averments  that  the  plaintiff  is  the  owner  of 
property  (without  in  any  way  describing  its 
character  or  situation),  and  that  the  gam- 
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bling  complained  of,  and  the  renting  of  houses 
for  that  purpose,  constitute  a  common  nui- 
sance, which  injures  the  public,  and  the 
plaintiff's  special  interests  as  well,  yet  it  fails 
to  disclose  any  such  special  injury  to  herself 
as  would  justify  her  in  maintaining  this  ac- 
tion, or  any  injury  that  is  not  common  to 
the  entire  community,  and,  in  fact,  fails  to 
show  that  the  conduct  of  defendants  in  any 
way  injures  property  or  property  rights. 
But,  from  its  whole  tenor  and  import,  its 
manifest  purpose  is  to  restrain  the  commis- 
sion of  the  crime  of  gambling  in  the  city  of 
Lead vi lie  because  of  its  corrupting  and  vi- 
cious influences,  and  its  deteriorating  effect 
upon  the  morals  of  the  community.  In 
other  words,  it  is  a  plain  attempt,  through 
the  aid  of  a  court  of  equity,  to  prevent  the 
violation  of  the  penal  statutes  of  the  state, 
and  to  confer  upon  that  court  the  adminis- 
tration of  the  criminal  law,  solely  because 
the  sworn  officers  neglect  or  refuse  to  per- 
form their  duty  in  this  regard.  The  failure 
of  these  officers  to  perform  their  duty  con- 
stitutes no  ground  for  the  interference  of  a 
court  of  equity.  As  was  said  in  State  v. 
Patterson,  14  Te<.  Civ.  App.  465,  37  S.  W. 
478  (a  case  also  involving  the  right  of  a 
court  of  equity  to  restrain  the  crime  of 
gambling) :  'That  the  law  against  this  of- 
fense is  not  enforced  and  o^erved  is  no 
ground  for  the  interposition  of  a  court,  of 
equity,  for,  as  has  been  observed,  such  a 
court  has  no  jurisdiction  to  restrain  the 
commission  of  crime,  nor  enforce  moral  obli- 
gations or  the  performance  of  moral  duties 
as  such ;  nor  can  it  rightfully  interfere  iivith 
the  performance  of  an  illegal  act  merely  be- 
cause it  is  illegal,  in  the  alienee  of  an  injury 
to  property  or  civil  rights."  The  case  pre- 
sented by  the  complaint  is  one,  if  the  facts 
alleged  therein  are  true,  where  the  defend- 
ants are  guilty  of  a  criminal  offense,  pure 
and  simple,  for  which  the  criminal  law^  fur- 
nishes ample  remedy,  and  the  only  one  that 
courts  are  required  to  enforce.  There  are 
over  forty  defendants  joined  in  the  action, 
each  charged  with  the  separate  and  distinct 
offense  of  carrying  on  gambling,  or  renting 
houses  for  that  purpose,  at  different  locali- 
ties in  the  city.  Each  is  answerable  only 
for  his  individual  conduct,  and  yet  he  can 
obtain  no  final  adjudication  of  his  case,  as 
these  petitioners  have  elected  to  do  upon  de- 
murrer to  the  complaint,  but  must  suffer  the 
delay  incident  to  the  making  up  of  the  is- 
sues and  the  trial  of  the  cause  as  to  the 
other  defendants.  It  is  therefore  manifest 
that  there  is  no  other  plain,  speedy,  or  ade- 
quate remedy  that  the  petitioners  can  avail 
themselves  of,  and,  in  our  opinion,  this  is  a 
proper  case  for  granting  the  relief  prayed 
for. 

Lei  the  writ  of  prohibition  issue  accord- 
ingly. 

Petition  for  rehearing  having  been  filed 
the  following  response  thereto  was  handed 
down: 

The  object  of  a  petition  for  rehearing  is 
to  point  out  mistakes  of  law  or  fact,  or  both, 
which  it  is  claimed  the  court  has  made  in 
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reaching  its  conclusion.  Argument,  if  any, 
in  support  of  the  petition,  should  be  devoted 
to  the  enlightenment  of  the  court  in  respect 
to  such  contention.  That  counsel  for  the 
unsuccessful  party  was  surprised,  or  profess- 
es astonishment,  at  the  result  of  the  orig- 
inal hearing,  does  not  constitute  a  ground 
for  reopening  the  cause,  nor  is  it  persuasive 
that  error  has  been  committed.  That  an  at- 
torney may  do  full  justice  to  his  client's 
cause,  great  latitude  necessarily  should  be 
allowed  as  to  the  scope  and  character  of  his 
argument  concerning  which  this  court  has 
always  been  considerate.  But  the  paper 
filed  herein,  designated  as  a  "petition  and 
argument  for  rehearing,"  so  signally  belies 
its  name,  and  so  flagrantly  transcends  the 
limits  of  permissible  argument,  that  we 
pause  for  a  moment  to  condemn  it.  The  at- 
tempt therein  n)ade  to  put  this  court  in  the 
false  attitude  of  sanctioning  the  offense  of 
gambling  cannot  be  passed  by  without  re- 
ceiving a  merited  rebuke.  It  is  peculiarly 
the  duty,  and  should  be  the  pleasure,  of 
every  attorney  to  uphold  the  courts  in  their 
difficult  task  of  administering  justice;  and 
it  is  altogether  reprehensible  for  a  member 
of  the  bar  to  embody  in  public  records  un- 
founded charges  or  subtile  suggestions 
against  them,  whose  only  tendency,  even 
though  such  was  not  their  purpose,  is  to  un- 
dermine the  confidence  of  the  people  in  their 
chosen  tribunals.  Speaking  generally,  a  ju- 
dicial opinion  is  not  the  place  for  airing  or 
emphasizing  the  personal  views  of  members 
of  the  court  on  the  ethical  phase  of  pending 
qviestions.  If  public  morality,  or  the  ad- 
vancement of  a  certain  legislative  policy,  is 
the  object  of  a  valid  statute,  it  is  the  duty  of 
the  court  to  enforce  it  in  the  manner  provid- 
ed by  the  lawmaking  power,  irrespective  of 
the  notion  of  the  judges  as  to  the  wisdom 
of  the  enactment  or  the  appropriateness  of 
the  remedy.  When  this  court  prohibits  an 
inferior  tribunal  from  proceeding  in  viola- 
tion of  law  against  those  charged  with 
gambling,  or  restricts  such  tribunal  to  the 
procedure  which  the  Constitution  and  stat- 
utes have  provided  for  that  purpose,  it  can- 
not justly  be  charged  with  countenancing, 
even  indirectly,  the  offense  of  gambling,  any 
more  than  can  a  similar  charge,  with  fair- 
ness, be  brought  against  an  attorney  that  he 
upholds  crime  when  he  defends  a  criminal, 
or  that  a  court  sanctions  murder  when,  for 
manifest  error  of  the  trial  court,  it  reverses 
a  judgment  of  conviction  of  that  crime.  It 
is  not  only  puerile,  but  wrong,  in  either  case, 
even  to  insinuate  so  groundless  an  accusa- 
tion. Distasteful  as  it  is  to  us  personally, 
and  much  as  we  dislike  thus  to  characterize 
w^hat  this  record  exhibits,  our  sense  of  duty 
to  the  profession,  and  the  maintenance  of 
the  dignity  of  the  court,  and  our  own  self- 
respect,  require  it.  Less  we  could  not  have 
said;  more  we  refrain  from  saying. 

No  argument  is  now  presented  which  was 
not  made,  and  but  one  authority  cited  that 
was  not  before  the  court,  at  the  original 
hearing.  Blagen  v.  Smith  (Or.)  44  L.  R.  A. 
622,  56  Pac.  292,  is  said  to  be,  except  as  to 
the  specific  description  of  property  in  the 
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complaint,  not  so  strong  as  the  case  at  bar 
for  equitable  relief,  which  was  there  grant- 
ed, but  which,  in  effect,  we  have  said,  was 
not  proper  in  the  injunction  suit  whose  fur- 
ther prosecution  we  have  stopped.  In  the 
Oregon  case  an  injunction  was  granted  to 
plaintiff,  restraining  the  use  by  the  defend- 
ant of  the  latter's  real  estate  for  a  bawdy 
house,  on  th6  ground  that  such  use  consti- 
tuted a  public  nuisance,  and,  as  such,  in- 
flicted upon  the  plaintiff,  in  his  property 
right,  an  injury  different  in  kind  from  that 
which  resulted  to  the  public  generally. 
Even  assuming  that  the  object  of  the  prohib- 
ited injunction  action  was  to  protect  the 
property  right  of  the  plaintiff  therein,  which, 
as  we  have  already  gaid,  and  shall  herein- 
after repeat,  was  not  its  object  at  all,  the 
difference  between  it  and  the  Oregon  case 
is  very  marked.  Here  there  is  no  showing 
or  claim  that  plaintiff*s  injury  is  any  differ- 
ent, either  in  degree  or  kind,  from  that  suf- 
fered by  every  other  citizen  and  property 
holder  in  Leadville.  There  the  evidence, 
supporting  that  very  claim,  was  that  plain* 
tiff's  property  was  so  depreciated  in  value,, 
and  his  enjoyment  thereof  so  interfered  with,, 
that  his  resultant  injury  was  different  in 
kind  from  that  which  all  others  sustained.. 
This  material  dissimilarity  in  the  facts,  and 
the  very  essential  difference  in  the  respect* 
ive  objects,  of  the  several  actions  appear 
from  this  extf-act  from  the  opinion:  "Alt 
property  in  a  city  is  affected  by  the  mainte* 
nance  of  a  bawdy  house  just  in  proportion 
to  its  contiguity  thereto,  and  the  damage 
which  such  property  sustains,  while  differ- 
ing in  degree,  does  not  differ  in  kind;  and, 
such  being  the  case,  the  owner  of  any  sucb 
property  affected  in  the  same  general  way  aft 
other  property  therein  could  not  successfully 
invoke  equitable  relief  to  enjoin  its  continu- 
ance. But  where,  by  reason  of  the  proxim* 
ity  of  such  property  to  the  public  nuisance, 
disgusting  scenes  and  sounds  shock  the  sense 
of  those  whose  property  or  the  enjoyment 
thereof  is  affected  thereby,  the  injury  sus- 
tained is  necessarily  different  in  kind  from 
that  suffered  by  the  public  at  large,  and, 
this  being  so,  such  persons  are  entitled  to  an 
injunction  restraining  the  same."  More^ 
over,  the  reasoning  of  that  opinion  is  au- 
thority for  the  principle  enunciated  in  the 
original  opinion  in  the  case  at  bar  that, 
where  the  object  of  the  action  is  solely  to  en- 
join the  commission  of  a  crime,  and  not  the 
protection  of  a  property  right,  the  case  is 
not  one  of  equitable  jurisdiction. 

Further  examination  of  the  complaint  in 
the  injunction  suit  but  serves  to  strengthen 
our  conviction  that  the  claim  made  in  argu- 
ment that  its  object  was  to  protect  plaintiff's 
property  is  utterly  unfounded.  Such  posi- 
tion, we  venture  to  assert,  could  plaintiff  her- 
self be  heard  aside  from  the  allegation  of 
her  pleading,  would  be  emphatically  repu- 
diated, as  placing  her  in  a  false  light.  And 
when  we  read  her  complaint — the  only  ex- 
pression of  her  object  which  we  are  author- 
ized to  consider — it  is  clear  that  the  rea) 
and  only  object  she  had  in  view  was  to  put 
a  stop  to  public  gambling  in  Leadville  by  the 
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aid  of  a  writ  of  injunction.  Had  her  desire 
been  to  protect  her  property  from  irrepara- 
ble injury  different  in  kind  from  what  others 
suffered,  she  would  have  had  no  difficulty  in 
indicating  the  same  to  counsel  so  that  the 
complaint  would  have  been  cast  upon  that 
theory.  And,  if  such  was  her  object,  why  did 
astute  counsel  at  such  great  length  in  the  com- 
plaint depict  the  demoralizing  effect  of  open 
gambling  upon  the  public  morals,  and  why 
was  a  dragnet  sent  out  to  bring  in  the  entire 
gambling  fraternity,  whereas,  in  any  event, 
and  in  the  very  nature  of  things,  only  such 
establishments  as  were  in  close  proximity  to 
ber  property  could  be  enjoined,  and  the 
criminal  acts,  if  committed,  were  several, 
and  not  joint?  If  the  required  kind  of  in- 
jury was  inflicted,  plaintiff  was  entitled  to 
an  injunction,  irrespective  of  the  effect  of 
gambling  on  public  morals.  True  it  is, 
there  are  indefinite  allegations  of  injury  to 
plaintiff's  property,  but  we  are  satisfied  that 
these  were  inserted  as  a  subterfuge  under 
cover  of  which  counsel  might  avoid  the  effect 
of  the  argument  against  a  court  of  equity 
restraining  crime,  and,  as  it  were,  a  hook 
upon  which  a  court  so  disposed  might  hang 
an  excused  for  favorable  action.  The  object 
of  that  action  was  solely  to  enjoin  public 
gambling,  and  not  to  protect  a  property 
right.  Therefore,  not  only  did  the  district 
«ourt  greatly  abuse  its  discretion  in  grant- 
ing a  temporary  writ  of  injunction,  but 
would  intensify  the  wrong  by  perpetuating 
it.  But,  more  than  this,  it  had  no  jurisdic- 
'^ion,  under  the  complaint  as  filed,  to  grant 
suitable  relief.  It  was  not  a  case  of  defect- 
ive pleading.  The  case,  as  made,  belongs  to 
a  class  of  which  a  court  of  equity  has  no  cog- 
nizance, and,  should  it  proceed  further,  its 
orders  would  be  entirely  void. 

We  have  adverted  to  a  misjoinder  of  par- 
ties defendant,  not  that  we  may  pass  upon 
any  such  question  in  this  proceeding,  but  as 
a  strong  circumstance  tending  to  show  the 
nature  of  the  action,  and  as  quite  conclusive 
proof  of  a  lack  of  good  faith  on  the  part  of 
plaintiff,  if  her  object  was  really  such  as  her 
counsel  would  now  have  us  believe.  A  plain- 
tiff must  go  into  equity  with  clean  hands; 
if  not,  he  is  not  entitled  to  equitable  relief, 
which  otherwise  he  might  ask. 

The  granting  of  a  writ  of  prohibition  rests 
in  the  sound  discretion  of  the  court.  The 
writ  is  not  a  writ  of  right.  Aside  from  the 
considerations  mentioned,  counsel  say  we 
eltould  withhold  the  writ  upon  the  grounds 
that  an  appeal  lies  from  the  final  judgment, 
and  that  the  sound  discretion  of  the  court 
may  not  be  invoked  at  the  instance  of  vio- 
lators of  the  law.  In  this  connection  coun- 
sel cite  §  297  of  the  Code,  which  provides 
that  "the  writ  shall  be  granted  in  all  cases 
where  an  inferior  tribunal  .  .  .  has  ex- 
ceeded the  jurisdiction  or  greatly  abused 
the  discretion  of  such  tribunal;  .  .  . 
and  there  is  no  appeal,  nor  in  the  judgment 
of  the  court  any  plain,  speedy,  and  adequate 
remedy."  This  language,  in  its  terms,  ap- 
plies to  certiorari.  Our  jurisdiction  in  the 
premises,  being  directly  conferred  by  the 
Constitution,  does  not  depend  upon  the  stat- 
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ute.^  But,  if  the  procedure  in  this  court  was 
subject  to  the  Code  provision  quoted,  the 
mere  fact  that  an  appeal  lies  to  the  final 
judgment  is  not  conclusive  a«iinst  the  right 
to  issue  the  writ  NotwiUistanding  that 
fact,  it  may  be  granted,  if,  in  the  juc^ment 
of  the  court,  the  remedy  by  appeal  is  not 
plain,  speedy,  and  adequate.  An  appeal  is 
not  always,  and  in  all  circumstances,  ade- 
quate. The  Code  does  not  mean  that  the 
writ  shall  not  issue  except  when  the  two  con- 
tingencies combine  of  an  absence  of  appeal 
and  inadequate  remedy.  The  language  is, 
"No  appeal,  nor  plain,  speedy,  and  adequate 
remedy."  This  means,  if,  in  addition  to  the 
lack  of  jurisdiction,  either  element,  the  ab- 
sence of  an  appeal,  or  inadequacy,  etc,  of 
remedy,  is  present,  the  writ  of  prohibition 
may  go. 

We  appreciate  what  force -there  ia  in  an 
argument  upon  the  second  ground,  and  were 
not  expeditious  in  issuing  the  writ  Gam- 
bling, it  is  true,  is  a  misdemeanor  under  the 
laws  of  this  state;  but  that  fact,  and  the 
additional  one  that  we  are  opposed  to  it, 
constitute  no  reason  why  we  should  compel 
gamblers  to  submit  to  a  court  of  equity  the 
question  of  their  guilt  or  innocence  upon  a 
charge  of  gambling  brought  against  them, 
rather  than  to  a  trial  by  jury  upon  an  in- 
dictment regularly  preferred.  To  a  gang  of 
robbers,  burglars,  holdups,  or  saloon  keep- 
ers selling  liquor  without  a  license,  against 
whom  an  inferior  court  of  equity,  in  the  ab- 
sence of  a  statute  expressly  authorizing  such 
remedy,  was  about  to  issue  a  writ  of  injunc- 
tion restraining  them  from  future  offenses, 
we  could,  with  equal  right  and  fairness,  say: 
"We  are  opposed  to  your  nefarious  practices : 
therefore  we  will  let  the  lower  court  proceed 
in  its  threatened  arbitrary  course,  though 
it  is  squarely  in  violation  of  your  constitu- 
tional rights."  Suppose  the  defendants  are 
gamblers,  should  we,  on  that  account,  take 
from  them  the  protection  the  law  throws 
around  every  citizen,  guilty  and  innocent 
alike?  Does  that  fact  alone,  irrespective  of 
the  consideration  of  plaintiff's  property 
rights,  authorize  a  chancellor  to  determine 
their  guilt  merely  for  the  purpose  of  enjoin- 
ing them  from  continuing  criminal  prac- 
tices? Should  we  sit  supinely  by  when  ap- 
pealed to,  and  permit  an  inferior  court  to 
proceed,  wholly  without  jurisdiction,  to  in- 
flict summary  punishment  for  a  violation  of 
its  illegal  orders?  Gamblers,  as  such,  are 
not  entitled  to  the  protection  of  the  law,  it 
is  true.'  Neither  are  murderers  nor  thieves 
the  objects  of  the  law's  solicitous  care.  But 
one  charged  with  any  crime  is,  by  the  Consti- 
tution and  laws  of  the  state,  entitled  to 
have  his  case  tried  by  a  jury  of  his  peers, 
and  not  by  a  single  judge,  however  exalted 
such  oflicial  may  be.  We  have  already  said 
that  where  an  act,  the  commission  of  _  which 
constitutes  a  crime,  also  produces  a  certain 
kind  of  injury  to  the  property  rights  of  a 
citizen,  it  may  be  enjoined,  although  it  does 
constitute  a  crime;  not  upon  the  latter 
ground,  but  upon  the  ground  that  the  act  in- 
jures a  private  property  right  We  know 
of  no  case  in  the  books  where  a  similar  per- 
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Tersion  of  justice  has  occurred  where  such 
an  unwarranted  abuse  of  the  process  of  in- 
junction has  been  perpetrated  as  was  threat- 
ened in  this  case  in  the  district  court. 

However  desirable  or  convenient  it  might 
appear  to  put  a  stop  to  criminal  practices  by 
invoking  the  extraordinary  writ  of  injunc- 
tion, we  cannot   permit   the   constitutional 
and   statutory  rights  of  individuals  to  be 
thus  violated.    We  cannot  allow  the  writ  of 
injunction  to  usurp  and  take  the  place  of  the 
orderly  processes  of  the  criminal  law  which 
the  Constitution   and   the   legislature  have 
provided.     Such    a    course    as  the  district 
judge    adopted,    if    approved  by  us,  would 
make  of  a  single  judge  both  court  and  jury 
in  the  trial  of  a  criminal  action,  whose  sole 
object  is  to  punish  one  for  committing  a 
«rime;  and  if  a  defendant  refused  to  obey 
ills  injunctive  order  there  could  be  no  re- 
dress from  a  sentence  for  contempt  imposed 
for  its  violation.     Such  an  unlimited  power 
is  too  great  to  confer, — at  least  it  has  not 
yet  been  intrusted  to  any  judge  or  court  by 
the  Constitution  or  laws  of  this  state.     In- 
deed, the  judge  of  the  district  court  below, 
who,  on  eo!  parte  hearing,  granted  the  tem- 
porary writ,  correctly  apprehended  the  ob- 
ject of  the  action  when,  m  passing  upon  de- 
fendants'  application  to   dissolve  the  tem- 
porary writ,  in  apparent  excuse  for  its  de- 
nial, he  remarked,  inter  alia,  that  "the  use 
of  the  writ  of  injunction  as  a  remedy  has 
lately  been  largely  extended.     .     .     .If  ever 
n  ease  appealed  to  the  conscience  of  the  chan- 
cellor, this  case  should  do  so.     The  officers  of 
the  law  refuse  to  act;  the  property  rights 
of  the  plaintiff  are  being  injured;  and,  what 
ia  of  far  more  importance,  the  morals  of  her 
children  are  in  danger."     He  is  careful  not 
to  say  that  the  case,  as  made,  is  one  of  that 
olasB  where  the  writ  lies  to  protect  plaintiff 
from  an  injury  to  her  property  of  the  kind 
which  invokes  this  remedy,  but  he  places  it 
upon  the  higher  ground  of  the  protection  of 
morals.     If    upon    the    former    ground,  he 
would  not  have  lacked  for  judicial  decisions 
to  authorize  his  action.     But  he  seemed  to 
realize  that  there  was  no  authority  for  his 
course,  as    we    infer    from  this  significant 
passage  in  his  opinion:     "If  it  be  true  that 
no  direct  precedent  can  be  found,  it  is  time 
that  one  should  be  created;  and,  as  Murat 
declared  himself  to  be  his  own  ancestor,  this 
court  will  be  its  own  precedent.     It  is  time 
the  increased  use  of  injunctions  in  certain 
directions  should  at  least  be  so  extended  that 
relief  may  be  afforded  in  cases  like  this." 
Whether  the  ancestor  was  proud  of  his  off- 
spring, or  the  maker  of  this  precedent  is  en- 
titled to  credit  for  its  creation,  is  not  strict- 
ly a  legal  question.     We  can  only  add  that 
this  remarkable  declaration  must  speak  for 
itself.     As  for  this  court,  its  highest  obliga- 
tion is  to  observe  and  enforce  the  Constitu- 
tion, whose  creature  it  is ;  and  it  is  contrary 
to  the  conception  of  duty  entertained  by  its 
members  to  permit  precedents  to  be  made  in 
defiance  of  the  Constitution.     The  petition 
for  rehearing  should  be  denied,  and  it  is  so 
ordered. 
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PEOPLE  of  the  State  of  Colorado  ea  rel, 
David  M.  CAMPBEUO,  Attorney  General, 
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DISTRICT  COURT  OF  THE  SECOND  JU- 
DICIAL  DISTRICT,  Sitting  within  Ara- 
pahoe  Coimty,  et  al. 


( 


.Colo. 


) 


A  decision  In  favor  of  tbe  constitution- 
ality of  a  atatnte  under  which  a  convic- 
tion Is  had  cannot  be  reviewed  on  habeas  cor- 
pus by  a  court  which  has  merely  concurrent, 
and  not  appellate.  Jurisdiction  in  the  matter. 

(July  17,  1899.) 

APPLICATION  for  a  writ  of  prohibition 
to  prevent  respondent  from  proceeding 
with  habeas  corpus  proceedings  to  obtain  the 
release  of  persons  who  had  been  committed  by 
the  County  Court  for  violation  of  the  Sun- 
day closing  acts.    Writ  alloioed. 

Statement  by  the  Coubt: 

This  is  an  original  application  to  this 
court  for  a  writ  of  prohibition  to  restrain  the 
district  court  of  Arapahoe  county  and  the 
Honorable  George  W.  Allen,  one  of  the  judges 
of  said  court,  from  hearing  and  determining 
the  applications  of  Charles  N.  Hanford  and 
Henry  Ernest  for  writs  of  habeas  corpus. 
The  facts  upon  which  the  right  to  this  writ 
is  predicated,  as  set  out  in  the  petition,  are, 
in  brief,  as  follows:  Hanford  was,  in  No- 
vember, 1898,  convicted  in  the  county  court 
upon  the  charge  of  violating  the  Sunday 
closing  act,  and  sentenced  to  pay  a  fine  and 
costs.  Upon  being  committed  under  this 
sentence,  he  sued  out  of  the  district  court  a 
writ  of  habeas  corpus,  and  upon  the  hearing 
thereof  was  discharged  by  the  respondent, 
Hon.  George  W.  Allen,  upon  the  ground  that 
that  act  is  unconstitutional,  and  also  upon 
the  further  ground  that  the  act  conferring 
jurisdiction  upon  county  courts  in  misde- 
meanor cases  (Sess.  Laws  1889,  p.  101)  is 
also  unconstitutional  and  void  because  of  de- 
fect of  title.  Thereafter  Hanford  and  Ernest 
were  tried  and  convicted  upon  two  informa- 
tions in  the  county  court  of  Arapahoe  coun- 
ty charging  them  with  unlawfully  keeping 
and  exhibiting  a  certain  gaming  device  and 
apparatus  in  said  county,  and  were  sen- 
tenced to  pay  a  fine  and  to  undergo  im- 
prisonment in  the  county  jail  in  each  case, 
and  in  pursuance  of  such  sentences  were 
committed  to  the  custody  of  the  sheriff  of 
Arapahoe  county.  Thereupon  they  made 
separate  applications  to  the  district  court  of 
Arapahoe  county  for  writs  of  habeas  corpus. 
Alternative  writs  were  awarded  by  respond- 
ent, and  directed  to  the  sheriff  of  Arapahoe 
county,  returnable  forthwith,  whereupon 
this  present  application  was  made,  and  an 
alternative  writ  granted.  In  the  return  or 
answer,  respondent  challenges  the  material- 
ity and  relevancy  of  the  matters  alleged  in 
reference  to  the  former  proceeding,  and  pre- 

Note. — As  to  review  by  habeas  corpus  of  the 
question  of  the  constitutionality  of  a  statute, 
see  note  to  Hovey  v.  Elliott  (N.  Y.)  89  L.  R.  A. 
449. 
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sents  a  certified  copy  of  the  proceedings  had 
upon  the  habeas  corpus  applications,  which 
are  in  substance  as  averred  in  the  petition. 

Mr.  S.  S.  Abbott,  with  Messrs.  David 
M.  Campbell,  Attorney  General,  Calvin  E. 
Reed,  and  Dan.  B.  Carey,    for  petitioner: 

The  county  court  is,  so  far  as  the  trial  of 
misdemeanor  cases  is  concerned,  a  court  of 
co-ordinate  jurisdiction  with  the  district 
court,  and  if  a  review  is  to  be  had  of  the 
rulings  of  the  county  court  in  misdemeanor 
cases,  it  must  be  in  the  usual,  regular,  and 
orderly  way,  by  means  of  a  writ  of  error,  and 
not  by  habeas  corpus. 

Terry  v.  Wright,  9  Colo.  App.  11,  47  Pac. 
005;  People  ex  rel.  Burchinell  v.  Arapahoe 
County  Dist.  Ct.  22  Colo.  422,  45  Pac.  402, 
8  Colo.  App.  510,  46  Pac.  844;  Re  Farrell,  22 
Colo.  461,  45  Pac.  428;  Cooper  v.  People  ex 
rel.  Wyatt,  13  Colo.  337,  6  L.  R.  A.  430,  22 
Pac.  790. 

Prohibition  is  a  prerogative  writ  issued 
for  the  purpose  of  preventing  an  inferior  tri- 
bunal from  usurping  a  jurisdiction  with 
which  it  is  not  legally  vested. 

Leonard  v.  Bartels,  4  Colo.  05;  People  ex 
rel.  Dougan  v.  Lake  County  Dist.  Ct.  6 
Colo.  534. 

Prohibition  may  be  used  if  the  inferior 
court  has  jurisdiction,  but  is  exceeding  its 
legitimate  powers. 

Mclnemey  v.  Denver,  17  Colo.  302,  29  Pac. 
5i6;  People  ex  rel.  Smith  v.  Second  Judicial 
Dist.  Ct.  21  Colo.  251,  40  Pac.  460. 

Prohibition  will  be  denied  by  the  supreme 
court  where  the  petitioners  have  an  adequate 
remedy  by  appeal  or  writ  of  error. 

People  ex  rel.  Loveland  d  O.  Irrig.  d  Land 
Co.  V.  Larimer  County  Dist.  Ct.  11  Colo.  574, 
19  Pac.  641;  Louden  Irrig.  Canal  Co.  v. 
Handy  Ditch  Co.  22  Colo.  102,  43  Pac.  535. 

The  reason  is  much  stronger  why  the  dis- 
trict court  should  deny  habeas  corpus  when 
the  petitioner  has  an  adequate  remedy  by 
writ  of  error. 

Re  Sican,  160  U.  S.  637,  37  L.  ed.  1207, 
14  Sup.  Ct.  Rep.  225;  Re  Frederich,  149  U. 
S.  70,  37  L.  ed.  653,  13  Sup.  Ct.  Rep.  793; 
Re  Tyler,  149  U.  S.  180,  37  L.  ed.  694,  13 
Sup.  Ct.  Rep.  785 ;  Ex  parte  Parks,  93  U.  S. 
18,  23  L.  ed.  787;  Re  Callicot,  8  Blatchf.  89, 
Fed.  Cas.  No.  2,323;  Ex  parte  Watkins,  3 
Pet.  193,  7  L.  ed.  660;  Ex  parte  Winston,  9 
Nev.  71;  Ex  parte  Fisher,  6  Neb.  309;  Ex 
parte  Boenninghausen,  21  Mo.  App.  267,  91 
Mo.  301,  1  S.  W.  761 ;  Com.  ex  rel.  Davis  v. 
Lecky,  1  Watts,  68,  26  Am.  Dec.  37;  Piatt 
V.  Harrison,  6  Iowa,  79,  71  Am.  Dec.  389; 
Williamson*s  Case,  26  Pa.  17;  Underwood* s 
Case,  30  Mich.  502;  Re  Harris,  47  Mo.  164; 
Ex  parte  Bowler,  16  Mo.  App.  14;  People  ex 
rel.  Davis  v.  Foster,  104  111.  156;  Ex  parte 
Van  Hagan,  25  Ohio  St.  426. 

Mr.  Greeley  "W.  "Wliitford,  with  Mr, 
Tom  E.  McClelland,  for  respondents: 

In  Re  Rogers,  14  Colo.  19,  22  Pac.  1053, 
it  was  held  that  the  district  court  had  juris- 
diction to  review  the  action  of  the  county 
court  by  certiorari  to  determine  whether  the 
county  court  was  proceeding  without  or  in 
excess  of  its  jurisdiction.  It  is  difficult  to 
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see  why  the  district  court  has  not  jurisdic' 
tion  to  inquire  by  habeas  corpus  as  to  the  ju- 
risdiction of  the  county  court  in  a  misde- 
meanor case,  where  the  constitutionality  oi 
the  act  upon  the  authority  of  which  the  coun- 
ty court  was  proceeding  was  brought  in 
question. 

Prohibition  will  not  issue  to  prevent  an 
inferior  court  from  deciding  erroneously  in 
a  matter,  within  its  jurisdiction. 

2  Spelling,  Extraordinary  Relief,  §  28; 
High,  £xtr.  Legal  Rem.  S  772;  19  Am.  & 
Eng.  Enc.  Law,  p.  268. 

The  writ  of  prohibition  will  not  issue 
where  the  question  of  jurisdiction  has  not 
been  raised  and  refused  by  the  lower  tribunal. 

19  Am.  &  Eng.  Enc.  Law,  p.  270;  State  es 
rel.  Atty.  Oen.  v.  Gill,  137  Mo.  681,  39  S.  W. 
276;  High,  Extr.  Legal  Rem.  §  773. 

Errors  going  to  the  question  of  jurisdic- 
tion are  reviewable  on  habeas  corpus. 

Church,  Habeas  Corpus,  §  87. 

The  district  court  itself  is  created,  and  its 
jurisdiction  fixed,  by  the  Constitution.  Bj 
the  express  letter  of  that  instrument  it  n 
given  original  jurisdiction  of  all  cases  both 
at  law  and  in  equity.  The  authority  of  the 
legislature  to  take  away  the  inherent  power 
of  such  court  was  doubted  in  Ex  parte  Rob- 
inson, 19  Wall.  505,  22  L.  ed.  205,  and  ex- 
pressly denied  in  State  v.  Morrill,  16  Ark. 
403 ;  State  v.  Frew,  24  W.  Va.  416,  49  Am. 
Rep.  257,  and  Cooper  v.  People  ex  rel.  TTy- 
att,  13  Colo.  357,  6  L.  R.  A.  430,  22  Pac.  790. 

We  cite  the  following: 

Leonard  v.  Bartels,  4  Colo.  95;  People  ess 
rel.  Dougan  v.  Lake  County  Dist.  Ct,  6  Colo. 
534;  Mclnemey  v.  Denver,  17  Colo.  302,  29 
Pac.  516;  People  ex  rel.  Loveland  d  O.  Irrig. 
d  Land  Co.  v.  Larimer  County  Dist.  Ct.  11 
Colo.  574,  19  Pac.  541 ;  People  ex  rel.  Smith 
V.  Second  Judicial  Dist.  Ct.  21  Colo.  251, 
40  Pac.  400;  People  ex  rel.  Atty.  Oen.  v.  Lake 
County  Dist.  Ct.  23  Colo.  466,  48  Pac  50O. 

Per  Cnriani: 

The  question  here  presented  is  whether 
the  district  court,  under  our  habeas  corpus 
act,  can  discharge  a  person  who  is  held  in 
custody  by  virtue  of  a  commitment  issued  in 
pursuance  of  a  judgment  and  sentence  of  the 
county  court  upon  a  conviction  for  a  misde- 
meanor, on  the  ground  that  the  act  confer- 
ring jurisdiction  upon  county  courts  in  mis- 
demeanor cases,  or  the  act  providing  for  their 
prosecution,  is  unconstitutional, — in  other 
words,  whether  the  district  court  can,  in 
this  collateral  proceeding,  go  back  of  the 
commitment  and  judgment,  and  review  the 
decision  of  the  county  court  upon  either  of 
these  questions,  and  reverse  and  set  aside  its 
judgment  in  case  it  is  of  the  opinion  that 
tne  county  court'  was  mistaken  in  its  conclu- 
sion. The  importance  of  the  question  be- 
comes apparent  when  we  realize  that. if  it  be 
once  conceded  that  such  power  exists,  and 
the  district  court  sees  fit  to  exercise  it,  it 
may  neutralize  every  conviction  for  misde- 
meanor in  any  county  court  or  even  district 
court  within  the  state,  when  a  constitution- 
al question  is  raised,  and,  in  every  case 
where  it  may  deem  the  objection  well  taken, 
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discharge  the  prisoner,  and  thu9  prevent 
this  court  from  ever  considering  or  deter- 
mining the  question.  It  is  very  manifest^ 
therefore,  that,  if  such  power  exists,  it 
should  only  be  exercised  when  the  exigencies 
of  the  case  are  such  that  the  prisoner  cannot 
avail  himself  of  a  writ  of  error  or  appeal. 
Upon  the  question  as  to  the  right  of  the 
court,  on  habeas  corpus,  to  inquire  into  the 
constitutionality  of  the  law  under  which  the 
petitioner  is  held  in  custody,  the  authorities 
are  not  agreed.  Some  of  the  cases  go  to  the 
extent  of  holding  that  no  inquiry  can  be 
made  if  the  party  is  detained  under  the  final 
decree  or  judgment  of  a  competent  court, 
and  that  no  imprisonment  is  illegal  where 
the  process  is  &  justification  of  the  officer. 
Com,  ex  rel,  Davis  v.  Lecky,  1  Watts,  6C, 
26  Am.  Dec.  37 ;  Ex  parte  Winston,  9  Nev. 
71;  Re  hyharger,  2  Wash.  131,  25  Pac.  1075. 
In  others  it  is  held  that  the  court  will  not, 
on  habeas  corpus,  look  beyond  the  judgment 
to  determine  the  constitutionality  of  the 
statute  under  which  the  conviction  took 
place,  and  that  this  question  must  be  tested 
on  appeal  or  writ  of  error.  Re  B arris ,  47 
Mo.  164;  Ex  parte  Boenninghausen,  21  Mo. 
App.  207,  91  Mo.  301,  1  S.  W.  761 ;  Ex  parte 
Bowler,  16  Mo.  App.  14;  Ex  parte  Fisher, 
6  Neb.  309;  Re  P.ikuUk,  81  Wis.  158,  51  N. 
W.  201 ;  Re  Schuster,  82  Wis.  610,  52  N.  W. 
757.  Ex  parte  Wat  kins,  3  Pet.  193,  7  L.  ed. 
650,  in  effect  announces  the  same  doctrine. 
The  application  for  discharge  in  that  case 
was  based  upon  the  ground  that  the  indict- 
ment charged  no  offense  for  which  the  pris- 
oner was  punishable  in  the  circuit  court  of 
the  District  of  Columbia.  Chief  Justice 
Marshall,  who  delivered  the  opinion  of  the 
court,  said :  "The  circuit  court  for  the  Dis- 
trict of  Columbia  is  a  court  of  record,  hav- 
ing general  jurisdiction  over  criminal  cases. 
An  offense  cognizable  in  any  court  is  cog- 
nizable in  that  court.  If  the  offense  be  pun- 
ishable by  law,  that  court  is  competent  to 
inflict  the  punishment.  The  judgment  of 
such  a  tribunal  has  all  the  obligation  which 
the  judgment  of  any  tribunal  can  have.  To 
determine  whether  the  offense  charged  in  the 
indictment  be  legally  punishable  or  not  is 
among  the  most  unquestionable  of  its  pow- 
ers and  duties.  The  decision  of  this  ques- 
tion is  the  exercise  of  jurisdiction  whether 
the  judgment  be  for  or  against  the  pris- 
oner. The  judgment  is  equally  binding 
in  the  one  case  and  in  the  other,  and  must 
remain  in  full  force  unless  reversed  regular- 
ly by  a  superior  court  capable  of  reversing 
it."  These  cases  proceed  upon  the  theory 
that  it  was  within  the  jurisdiction  of  the 
court  trying  the  cause  to  pass  upon  the  con- 
stitutionality of  the  statute  under  which  the 
prisoner  was  being  prosecuted,  as  well  as  up- 
on other  questions  involved ;  and  if  they  held 
the  law  to  be  constitutional,  when  in  fact  it 
was  not,  it  was  simply  an  error,  which  must 
be  reviewed  in  the  proper  way,  and  could 
not  be  availed  of  collaterally  on  habeas  cor- 
pus. But  some  of  the  courts  have  held  oth- 
erwise, and,  while  conceding  that  the  writ  of 
habeas  corpus  cannot  perform!  the  functions 
of  a  writ  of  error,  yet,  since  the  constitu- 
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tionality  of  a  law  which  the  court  is  at* 
tempting  to  apply  lies  at  the  foundation  of 
the  jurisdiction  under  it,  it  may  be  called  in 
question  in  this  proceeding.  Ex  parte  Sie- 
hold,  100  U.  S.  371,  25  L.  ed.  717;  Sennott'a 
Case,  146  Mass.  489,  16  N.  E.  448;  Ex  parte 
Keeney,  84  Cal.  304,  24  Pac.  34;  Ex  parte 
Rosenblatt,  19  Nev.  439,  14  Pac.  298;  Med- 
ley, Petitioner,  134  U.  S.  160,  33  L.  ed.  835, 
10  Sup.  Ct.  Rep.  384;  Re  Frederich,  149  U. 
S.  70,  37  L.  ed.  653,  13  Sup.  Ct.  Rep.  793. 
In  these  cases,  however,  it  will  be  observed 
that  the  courts  were  confessedly  using  the 
writ  in  the  exercise  of  appellate  jurisdic- 
tion. As  was  said  by  Mr.  Justice  Bradley  in 
Ex  parte  Hiebold,  100  U.  S.  371,  25  L.  ed.  ' 
717:  "It  is  objected  that  the  case  is  one  of 
original,  and  not  appellate,  jurisdiction,  and 
therefore  not  within  the  jurisdiction  of  this 
court.  But  we  are  clearly  of  opinion  that  it 
is  appellate  in  its  character.  It  requires  ue 
to  revise  the  act  of  the  circuit  court  in  mak- 
ing the  warrants  of  commitment  upon  the 
convictions  referred  to.  This,  according  to 
all  the  decisions,  is  an  exercise  of  appellate 
power."  And  again:  "But  personal  liberty 
is  of  so  great  moment  in  the  eye  of  the  law 
that  the  judgment  of  an  inferior  court  af- 
fecting it  is  not  deemed  so  conclusive  but 
that,  as  we  have  seen,  the  question  of  the 
court's  authority  to  try  and  imprison  the 
party  may  be  reviewed  on  habeas  corpus  by 
a  superior  court  or  judge  having  authority 
to  award  the  writ.  We  are  satisfied  that  the 
present  is  one  of  the  cases  in  which  this 
court  is  authorized  to  take  such  jurisdic- 
tion." But  we  think  the  cases  first  above 
cited  lay  down  the  better  rule  of  practice. 
As  was  said  in  Re  Frederich,  149  U.  S.  70,  37 
L.  ed.  653,  13  Sup.  Ct.  Rep.  793:  "In  some 
instances,  as  in  Medley,  Petitioner,  134  U.  S. 
160,  33  L.  ed.  835,  10  Sup.  Ct.  Rep.  384,  the 
proceeding  by  habeas'  corpus  has  been  enter- 
tained, although  a  writ  of  error  could  be 
prosecuted;  but  the  general  rule  and  better 
practice,  in  the  absence  of  special  facts  and 
circumstances,  is  to  require  a  prisoner  who 
claims  that  the  judgment  of  a  state  court 
violates  his  rights  under  the  Constitution  or 
laws  of  the  United  States  to  seek  a  review 
thereof  by  writ  of  error,  instead  of  resorting 
to  the  writ  of  habeas  corpus." 

We  have  found  no  case  which  recognized 
the  right  of  a  court,  in  a  proceeding  in  ha- 
beas corpus,  to  review  the  decision  of  anoth- 
er court  of  co-ordinate  jurisdiction  upon  the 
question  of  its  jurisdiction,  and  set  aside 
and  annul  its  judgment  upon  the  ground 
that  it  had  erroneously  decided  as  to  the 
constitutionality  of  the  statute  under  which 
the  conviction  was  had.  In  the  exercise  of 
our  original  jurisdiction  we  may  properly, 
as  we  have  recently  done,  determine  on  ha- 
beas corpus  the  constitutionality  of  a  stat- 
ute under  which  a  person  was  convicted,  if 
no  other  remedy  exists,  but  we  have  always 
declined  to  exercise  such  jurisdiction  when 
adequate  relief  can  be  afforded  by  writ  of 
error.  A  fortiori  should  the  district  court 
remit  a  party  to  such  remedy,  and  refuse  to 
interfere  by  habeas  corpus,  and  finally  det^- 
mine,  as  the  practical  result  would  be,  the 
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validity  of  every  statute  the  oonstitutional- 
ity  of  which  might  be  controverted  in  any 
•criminal  case.  As  was  well  said  by  Judge 
Thompson,  of  the  Aiissouri  court  of  appeals, 
in  declining  to  take  jurisdiction  by  habeas 
•corpus  in  Ex  parte  Boenninghauaen :  ''We 
place  our  decision  upon  the  obvious  impro- 
priety of  exercising  such  a  jurisdiction  in 
such  a  case  as  the  present.  ...  If,  then, 
we  were  to  enter  upon  the  examination  of 
the  question  upon  which  we  are  asked  to  dis- 
charge this  prisoner,  we  should  decide  under 
the  exigency  of  a  writ,  the  hearing  of  which 
is  required  by  the  statute  to  be  both  speedy 
.and  summary,  a  question  of  great  importance 
and  difficulty,  which  we  have  no  jurisdiction 
to  decide  as  a  court  of  appeals.  Our  deci- 
sion i^ould  not  be  subject  to  review,  and,  if 
we  should  decide  the  question  against  the 
city,  we  should  decide  as  a  finality  a  ques- 
tion, the  final  decision  of  which,  in  the  ordi- 
nary course  of  justice,  is  vest^  in  th«  su- 
j>reme  court  alone.  But  our  decision  would 
side-track  the  case,  so  to  speak,  and  prevent 
•it  from  getting  to  the  supreme  court.  The 
■very  fact  that,  in  this  state  of  the  law  relat- 
ing to  the  writ  of  habeas  corpus,  we  have  ju- 
risdiction to  render  such  a  decision  is  the 
reason  why  the  jurisdiction  should  not  be 
-exercised." 

The  county  court  is  a  legally  constituted 


courts  andi  if  the  aet  conferring  juTiadietion 
upon  it  in  cases  of  misdemeanor  is  consti- 
tutional, is  clothed  with  concurrent  jurisdic- 
tion with  the  district  ooui^t  in  such  caaea. 
No  appeal  lies  from  its  judgment  to  the  dis- 
trict court,  and  its  final  judgment  in  such 
cases  is  subject  to  review  only  upon  writ  of 
error  from  Uiis  court  or  the  court  of  appeals. 
It  is  legally  competent  to  pass  upon  the 
question  of  its  own  jurisdiction,  and  its  de- 
cision upon  the  constitutionality  of  the  law 
which  purports  to  clothe  it  with  jurisdiction 
in  misdemeanor  cases  cannot,  in  our  opinon, 
be  reviewed  by  the  district  court  on  habeas 
corpus.  It  specially  enacts  that  no  court  or 
judge,  on  the  return  of  a  habeas  corpus, 
shall,  in  any  other  manner  than  in  certain 
specified  cases,  inquire  into  the  legality  or 
justice  of  a  judgment  or  decree  of  a  court 
legally  constituted.  In  our  opinion,  these 
cases  do  not  come  within  any  of  the  grounds 
enumerated;  and  to  inquire  into  the  consti- 
tutionality of  the  statute  under  which  the 
county  court  acted  in  imposing  the  sentence 
necessarily  involves  an  inquiry  into  the  le- 
gality of  its  judgment. 

We  think,  therefore,  that  the  district 
court  is  without  jurisdiction  to  hear  and 
determine  these  applications,  and  a  peremp- 
tory writ  ioUl  therefore  he  lillowed. 
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FIRST     METHODIST     EPISCOPAL 
CHURCH  of  Fort  Madison,  Iowa, 

17. 

E.  M.  DONNELL,  Appt, 
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ft.  A  snbacrlptlon  tovrard  the  Indebt- 
edness of  a  church  Is  within  the  excep- 
tion of  the  statute  prohibiting  any  labor  on 
Sunday,  "except  that  of  necessity  or  char- 
ity." 

a.  An  Individual  assumption,  by  trus- 
tees, of  the  indebtedness  of  a  church,  in  re- 
liance on  subscriptions,  constitutes  a  consid- 
eration for  such  subscriptions. 

(December  14,  1899.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lee  County  in 
^avor  of  plaintiff  in  an  action  brought  to 
enforce  payment  of  a  subscription  for  the 
payment  of  a  church  debt.     Affirmed, 
The  facts  are  stated  in  the  opinion. 


Messrs.  Hermlnghaiiien  A  Hennlais^ 
hausen,  for  appellant: 

A  subscription  made  for  a  pre-existing 
debt,  where  no  obligation  is  assumed  nor  lia- 
bility incurred  in  reliance  thereon,  is  without 
consider ati<)n,  and  cannot  be  recovered. 

University  of  Des  Moines  ▼.  lAtnngston, 
57  Iowa,  308,  42  Am.  Rep.  42,  10  N.  W.  738 ; 
Cottage  Street  M,  E,  Church  v.  Kendall,  121 
Mass.  528,  23  Am.  Rep.  286;  Etwhange  Bank 
V.  Rice,  107  Mass.  37;  Stetvart  v.  Hamilton 
College,  2  Denio,  403;  University  of  Dee 
Moines  v.  Lioingston,  65  Iowa,  202,  21  N. 
W.  664;  1  Parsons,  Cont.  •483. 

There  was  no  question  upon  which  the 
parties  were  entitled  to  go  to  the  jury.  In- 
stead of  submitting  the  case  to  the  jury, 
then,  for  determination,  it  was  the  duty  of 
the  court  to  direct  the  verdict. 

Conners  v.  Burlington,  C.  -R.  d  N.  R.  Co. 
74  Iowa,  387,  37  N.  W.  966;  Meyer  v.  Houck, 
86  Iowa,  319,  62  N.  W.  235;  Hirschl  v.  J. 
I.  Ca^e  Threshing  Mach.  Co,  85  Iowa,  451, 
52  N.  W.  363;  Osgood  v.  Bauder,  82  Iowa, 


Note. — As  to  Talldity  of  contracts  made  on 
Sunday,  see  Western  U.  Teleg.  Co.  v.  Yopst 
(Ind.)  3  L.  R.  A.  224;  Anderson  v.  Belllngur 
(Ala.)  4  L.  R.  A.  680,  and  note;  Rapp  y.  Reehi- 
Ing  (Ind.)  7  L.  R.  A.  408,  and  note;  Tyler  v. 
Waddingham  (Conn.)  8  L.  R.  A.  657;  Bryan  v. 
Watson  (Ind.)  11  L.  R.  A.  63,  and  note;  Waters 
V.  Richmond  &  D.  B.  Co.  (N.  C.)  16  L.  B.  A. 
•834. 

As  to  works  of  necessity  or  charity,  see 
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Western  U.  Teleg.  Co.  ▼.  Yopst  (Ind.)  S  L.  R. 
A.  224  ;  Handy  v.  Globe  Pub.  Co.  (Minn.^  4  L. 
R.  A.  466;  Bryan  ▼.  Watson  (Ind.)  11  L.  R.  A. 
63;  Com.  ▼.  Waldman  (Pa.)  11  L.  R.  A.  563; 
Com.  V.  Matthews  (Pa.)  18  L.  R.  A.  761. 

As  to  procuring  enbscription  on  Sunday, 
note  to  Quarles  y.  State  (Ark.)  14  L.  B.  A. 
page  194. 
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171,  47  N.  W.  1001;  Magee  ▼.  Chicago  d  N. 
HV.  R,  Co.  82  Iowa,  240,  48  N.  W.  92;  Sioux 
Valley  State  Bank  v.  KeUog,  81  Iowa,  124, 
^6  N.  W.  859. 

The  written  contract^  if  there  be  such, 
-was  made  on  Sunday. 

The  subBcription  was  for  the  payment  of 
A  debt  contracted  in  the  construction  of  a 
•church,  a  house  of  worship.  It  was  not 
raised  for  charitable  work.  It  was  not  sub- 
-scribed  to  aid  in  the  relief  of  the  poor  and 
«ufTering. 

JUesara.  T.  B.  Snyder,  and  Hamilton  ft 
iSan&ilton,  for  appellee: 

Where  the  offer  contained  in  a  subscrip- 
1.1  on  paper  has  been  accepted,  there  is  im- 
posed an  obligation  to  carry  out  the  object 
of  the  paper,  and,  there  being  thus  a  prom- 
ise for  a  promise,  a  sufficient  consideration 
-to  uphold  the  contract. 

Fryehurg  Parsonage  Fund  v.  Ripley,  6  Me. 
442 ;  Maine  Cent.  Institute  v,  Haskell,  73  Me. 
140;  Amherst  Academy  y.  Cowls,  6  Pick. 
427,  17  Am.  Dec.  387;  Ladies'  Collegiate 
Institute  v.  French,  16  Gray,  201 ;  Williams 
<]ollege  v.  Danforth,  12  Pick.  641 ;  Bohn  Mfg, 
-Co.  V.  Lewis,  45  Minn.  164,  47  N.  W.  652; 
Troy  Conference  Academy  v.  Nelson,  24  Vt. 
189. 

Where,  before  notice  of  the  withdrawal  of 
±he  subscription,  anyone,  on  the  faith  of  the 
ofTer  contained  in  the  subscription  paper, 
•does  some  act  which  would  result  in  loss,  in- 
-convenience,  injury,  or  the  risk  thereof  to 
liini  in  case  the  sums  subscribed  were  not 
paid,  a  valuable  consideration  arises  to  sup- 
port the  transaction,  and  the  subscribers  are 
bound. 

Oriswold  v.  Peoria  University,  26  111.  41, 
79  Am.  Dec.  361 ;  United  Preshy.  Church  v. 
Baird,  60  Iowa,  237,  14  N.  W.  303;  Cottage 
Hospital  V.  Merrill,  92  Iowa,  649,  61  N.  W. 
490;  Hopkins  v.  Upshur,  20  Tex.  89,  70  Am. 
Pec  375;  Vierling  v.  Horton,  27  111.  263. 

Though  the  contract  was  made  on  Sun- 
day it  was  susceptible  of  ratification. 

Love  V.  Wells,  25  Ind.  603,  87  Am.  Dec. 
375;  Smith  v.  Wilcoof,  24  N.  Y.  353,  b2  Am. 
Dec.  307 ;  Hazard  v.  Day,  14  Allen,  487,  92 
Am.  Dec.  794;  Russell  v.  Murdock,  79  Iowa, 
101,  44  N.  W.  237;  Harrison  v.  Cotton,  31 
Iowa,  16;  Story,  Contr.  §  619. 

A  subscription  made  on  Sunday  to  liqui- 
date the  indebtedness  on  a  church  corpora- 
tion contracted  in  the  erection  of  the  build- 
ing to  be  used  as  a  place  of  worship  does  not 
•come  within  the  inhibition  of  the  statute  as 
■common  labor,  but  falls  within  the  excep- 
tion of  works  of  charity,  and  is  Talid  and  en- 
forceable. 

Bryan  v.  Watson,  127  Ind.  42,  11  L.  R.  A. 
«3,  26  N.  K  666;  Allen  v.  Duffle,  43  Mich. 
1,  38  Am.  Rep.  159,  4  N.  W.  427;  Dale  v. 
Knepp,  98  Pa.  389,  42  Am.  Rep.  624. 

I«add,  J.,  delivered  the  opinion  of  the 
<jourt: 

The  object  of  the  subscription  was  not 
worldly  gain,  but  the  advancement  of  Chris- 
tianity and  the  betterment  of  morals  in  a 
particular  locality.  Indeed,  the  sole  pur- 
pose of  the  plaintiff's  statutory  existence  as 
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a  corporate  body  was  to  do  good.  If  so,  con- 
tributions for  its  support  must  be  classed  as 
charity.  "Charity,*^  says  Judge  Cooley  in 
Allen  V.  Duffie,  43  Mich.  1,  38  Am.  Rep.  159, 
4  N.  W.  427,  "is  active  goodness.  It  is  do- 
ing good  to  our  fellow  men.  It  is  foster- 
ing those  institutions  that  are  established 
to  relieve  pain,  to  prevent  suffering,  and  to 
do  good  to  mankind  in  general  or  to  any 
class  or  portion  of  mankind."  The  custom 
of  taking  offerings  on  the  first  day  of  the 
week  has  existed  from  time  immemorial,  and 
no  one  has  supposed  this  to  be  prohibited  by 
statute.  If  not,  ought  receiving  promises 
for  the  payment  of  larger  sums  to  be  deemed 
condemned  thereby?  Otherwise,  the  dea- 
cons or  others  in  passing  the  box  or  hat,  and 
the  minister  in  directing  this  to  be  done,  are 
amenable  to  the  penalties  of  the  law.  The 
founder  of  Christianity  declared  it  to  be  law- 
ful to  do  good  on  the  Sabbath  day.  Making 
gifts  to  religious  societies  is  undoubtedly 
with  that  design,  and  is  usually  taught  to 
be  an  act  of  devotion.  What  the  harvest 
fihall  be  no  man  can  tell,  and,  in  distinguish- 
ing what  is  done  by  way  of  charity  from 
other  acts,  the  motive,  rather  than  the  re- 
sult, should  be  kept  in  view.  Thus,  the  me- 
chanics who  erect  a  building  for  benevolent 
purposes  work  for  wages,  and  the  mere  fact 
that  what  they  do  may  aid  materially  in  ac- 
complishing the  end  sought  would  not  stamp 
their  labor  as  charitable.  In  Massachusetts, 
under  a  statute  somewhat  similar  to  ours, 
the  exception  has  been  held  to  include  every- 
thing which  is  morally  fit  and  proper  to  be 
done  upon  Sunday,  under  the  particular  cir- 
cumstances of  the  case.  Doyle  v.  Lynn  d  B, 
R.  Co,  118  Mass.  195.  If  a  voluntary  con- 
tribution, or  promise  to  contribute,  for  the 
payment  of  the  debt  of  a  church,  with  no  ex- 
pectation of  gain  or  return  whatever,  is  not 
an  act  of  charity,  we  are  udable  to  conceive 
how  else  it  should  be  designated.  Taking 
collections  and  subscriptions  to  carry  on  the 
work  of  a  religious  organization  may  not, 
strictly  speaking,  be  deemed  a  part  of  reli- 
gious worship;  but  these  are  means  for  its 
support,  and  come  within  the  exception  of 
the  statute  prohibiting  any  labor,  "except 
that  of  necessity  or  charity."  Allen  v.  Duf- 
fie, 43  Mich.  1,  38  Am.  Rep.  159,  4  N.  W. 
427;  Bryan  v.  Watson,  127  Ind.  42,  11  L.  R. 
A.  63,  26  N.  E.  666;  Dale  v.  Knepp,  98  Pa. 
389,  42  Am.  Rep.  624. 

2.  The  indebtedness  was  that  of  the  plain- 
tiff as  a  corporation.  It  was  represented  in 
a  business  way,  and  managed  by  a  board  of 
trustees.  The  custom  of  the  church  required 
all  indebtedness  to  be  paid  or  provided  for 
by  subscription  before  the  dedication  of  the 
building.  The  evidence  tended  to  show  that 
after  subscriptions,  including  that  of  the 
defendant,  had  been  taken  in  the  morning, 
the  trustees  individually  assumed  the  in- 
debtedness of  the  church,  and,  in  doing  so, 
relied  on  these  promises  of  contribution. 
The  jury  might  have  so  found,  and,  if  so, 
then  certainly  there  was,  under  the  doctrine 
of  United  Preshy.  Church  v.  baird,  60  Iowa, 
237,  14  N.  W.  303,  a  consideration  for  the 
defendant's  subscription.     It  is  not  the  case 
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of  several  proroiBes,  each  for  the  same  pur- 
pose, but  of  one  covering  the  object  of  all  in 
reliance  on  them.  The  body  corporate,  on 
the  faith  of  the  subscription,  procured  the 
security  of  the  trustees  individually,  and  in 
doing  so  accepted  and  acted  on  the  subscrip- 
tion. 

3.  Whether  the  defendant  heard  the  sub- 
scription paper  read,  and  authorized  her 
name  attached  thereto,  were  issues  proper- 
ly left  to  the  jury.  The  third  paragraph  of 
the  charge,  when  considered  as  a  whole,  was 
not  subject  to  misconstruction  by  the  jury. 

Granger,  J.,  not  sitting. 


R.  N.  JONES 
t;. 

GERMAN     INSURANCE     COMPANY 
Freeport,  Illinois,  Appt, 


of 


( 


Iowa ) 


i.  The  esplratlon  of  an  Insurance  pol- 
icy "at  12  o'clock  at  noon"  Is  presumed 
to  be  intended  to  be  at  12  o'clock  sun  time. 
In  the  absence  of  statutory  enactment  or  any- 
thing to  show  that  a  different  standard  was 
intended. 

2.  Tlie  existence  of  a  knoirn  and  es- 
tabllalied  custom  at  a  certain  place  to  re- 
gard the  expression  "at  12  o'clock  at  noon** 
as  intended  to  mean  12  o'clock  standard  time 
Is  a  question  for  the  Jury. 

8.  The  cnstomarr  use  of  standard 
time  at  a  certain  place  Is  not  sufficient  to 
show  that  the  expression  "at  12  o'clock  at 
noon"  was  Intended  to  mean  12  o'clock  stand- 
ard time. 

4.  A  statute  shortening  the  time  of  an 
Insurance  company's  Immunity  from 
suit  to  forty  Instead  of  ninety  days,  but 
without  extending  the  period  of  the  statute 
of  limitations,  affects  the  remedy  merely,  and 
does  not  Impair  any  contract  right  arising 
out  of  the  issuance  of  a  policy  before  the 
statute  was  changed. 

(December  15,  1809.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Union  County 
in  favor  of  plaintiff  in  an  action  upon  a  pol- 
icy of  fire  insurance.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  SulliTan  ft  SulliTan,  for  appel- 
lant : 

The  policy  in  suit  is  what  is  known  as  a 
time  contract.  It  began  at  a  specific  date, 
and  it  ended  at  a  specific  date.  The  liabil- 
ity of  the  defendant  was  for  all  damage  un- 


der the  terms  of  the  policy  between  tbese- 
two  dates. 

May,  Ins.  {{  400,  401 ;  2  Parsons,  Contr. 
pp.  363,  664;  2  Joyce,  Ins.  S  1489. 

The  intent  of  the  parties  as  to  the  com- 
mencement and  end  of  the  risk  governs  if  it 
can  be  ascertained  from  the  policy  or  subject- 
matter. 

1  Joyce,  Ins.  5  171;  Perry  v.  Provident  L. 
Ins.  de  Invest.  Co.  99  Mass.  162. 

No  custom  being  pleaded  that  any  other 
time  was  intended  than  the  time  in  use,  no 
evidence  was  admissible  to  show  custom  as 
to  time. 

Union  Ins.  Co.  ▼.  American  F.  Ins.  Co.  107 
Cal.  327,  28  L.  R.  A.  692,  40  Pac.  431;  1 
Joyce,  Ins.  S  194;  Steyer  t.  Dwyer,  31  Iowa. 
20. 

Admitting  that  the  popular  meaning  of 
"12  o'clock  at  noon"  is  when  the  sun  crosse:^ 
the  meridian,  yet  when  it  becomes  an  estalh 
lished  fact  that  the  parties  contracted  oth- 
erwise, this  evidence  offered  by  plaintiff  from 
books  and  encyclopiBdias  became  wholly  im- 
material and  incompetent. 

Cash  V.  Hinkley  36  Iowa,  623. 

Messrs.  D.  IXT.  Higbee  and  CopenlLeifer 
&  Allen,  for  appellee: 

It  may  be'  taken  as  a  presumption  from 
the  use  of  the  language  "12  o'clock  'noon"^ 
that  the  parties  intended  to  mean  12  o'clock 
sun  time,  as  that  phrase  is  commonly  under- 
stood; therefore,  if  there  was  any  error  in 
introducing  dictionaries  to  prove  the  mean- 
ing of  the  word  "noon,"  it  was  a  harmless 
error,  and  would  not  give  appellant  a  right 
to  ask  for  a  reversal. 

^yorden  v.  Humeson  d  8.  R.  Co.  76  Iowa. 
310,  41  N.  W,  26;  Oorman  v.  Minneapolis  dr 
St.  L.  R.  Co.  78  lowH,  509,  43  N.  W.  303; 
Scagel  v.  Chicago,  M.d  8t.  P.  R.  Co.  83  Iowa, 
380,  49  N.  W.  990 ;  Bi^hy  v.  Omaha  d  C.  B. 
R.  d  Bridge  Co.  105  Iowa,  293,  43  L.  R.  A. 
533,  76  N.  W.  182. 

The  only  standard  time  among  the  com- 
mon people  before  the  day  of  railroads  wa» 
sun  time,  and  the  method  of  determining  it^ 
exact  division  is  by  the  sun's  rising,  its  set- 
ting, and  its  crossing  the  meridian  of  the 
particular  place. 

Henderson  v.  Reynolds,  84  Ga.  159,  7  L.  R. 
A.  327,  10  S.  E.  734;  Searles  v.  Averhoff, 
28  Neb.  668,  44  N.  W.  872. 

If  the  word  "noon"  had  not  been  used, 
still  the  evidence  that  central  standard  time 
was  the  time  in  common  use  would  not  be 
sufficient,  because  it  would  be  necessary,  not 
only  to  show  the  custom,  but  to  show  that 
the  custom  was  known  to  these  parties  at 
the  time  of  making  the  contract,  before  a 
presumption  could  arise. 

Windland  v.  Deeds,  44  Iowa,  98 ;  Heusink- 


Note. — As  to  impairment  of  the  obligation  of 
a  contract  by  changing  the  remedy,  see  Best  v. 
Baumgardner  (Pa.)  1  L.  R.  A.  356,  and  note; 
People  V.  O'Brien  (N.  Y.)  2  L,  R.  A.  255;  Phfn- 
ney  ▼.  Phinney  (Me.)  4  L.  R.  A.  348.  and  note; 
John  S.  Hanes  &  Co.  ▼.  Wadey  (Mich.)  2  L.  U. 
A,  498;  Wimberley  ▼.  Mayberry  (Ala.)  14  L.  R. 
A.  805;  Robertson  v.  Vancleave  (Ind.)  15  L.  R. 
A.  68;  Hull  v.  State  eat  rel.  Rollins  (Fla.)  16 
L.  R.  A.  308;  Willis  v.  St.  Paul  Sanitation  Co. 
(Minn.^  16  L.  R.  A.  281;  Greenwood  v.  Bntler 
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(Kan.)  22  L.  R.  A.  463;  International  BIdg. 
&  L.  Asso.  ▼.  Hardy  (Tex.)  24  L.  R  A.  284: 
Bishop  y.  Middloton  (Neb.)  26  L.  R.  A.  445: 
Beverly  v.  Barnlts  (Kan.)  31  L.  R.  A.  74,  Be- 
Tert>ed  in  41  L.  ed.  93;  estate  ex  reZ.  Thomaf 
Cruse  Sav.  Bank  ▼.  Gilliam  (Mont.)  33  L.  R  A. 
556;  Second  Ward  Sav.  Bank  y.  Schranck 
(Wis.)  89  L.  R.  A.  509:  Dennis  y.  Moses 
(Wash.)  40  L.  R.  A.  302 ;  and  Dettman  ▼.  Cow- 
ley (Wash.)  40  L.  R.  A.  815^ 
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veld  V.  Bt.  Paul  F,  d  M,  Ins.  Co.  96  Iowa, 
•224,  64  N.  W.  769 ;  Coulter  Mfg.  Co.  v.  Fort 
Dodge  Grocery  Co.  97  Iowa,  616,  66  N.  W. 
875. 

I«add,  J.,  delivered    the    opinion    of  the 
court : 

How  shall  the  exact  time  of  "noon"  be  de- 
termined by  "common"  or  "standard"  time? 
At  Creston,  Iowa,  the  latter  is  seventeen  and 
a  half  minutes  faster  than  the  former,  and, 
as  the  policy  sued  on  covered  the  property 
destroyed  "for  one  year  from  the  18th  day 
of  September,  1896,  at  12  o'clock  at  noon, 
to  the  18th  day  of  September,  1897,  at  12 
o'clock  at  noon,"  and  the  fire  broke  out  on 
the  last  day  at  about  11:45  o'clock  a.  m., 
common  time,  or  at  about  two  and  a  half 
minutes  after  12  o'clock  standard  time,  the 
rights  of  the  parties  depend  on  the  correct 
•solution  of  this  question.  The  trial  court 
instructed  the  jury  that  "the  usual  means 
of  determining  time  of  day,  when  such  time 
18  referred  to  in  ordinary  contracts,  is  by  the 
standard  of  the  meridian  of  the  sun,  or  the 
sun  time.  The  presumption  is  that  common 
or  solar  time  is  the  time  intended  by  the  par- 
ties, when  reference  to  the  time  of  day  is 
made  in  contracts,  unless  a  different  stand- 
ard is  shown  to  have  been  intended.  It  may 
be  taken  as  a  presumption  from  the  use  of 
the  language,  '12  o'clock  at  noon,'  that  the 
parties  intended  to  mean  12  o'clock  sun  time, 
as  that  phrase  is  commonly  understood." 
The  exigencies  of  some  lines  of  business  may 
require  the  adoption  of  a  system  which  shall 
definitely  fix  the  same  hour  and  minute  at  a 
particular  instant  at  localities  widely  sepa- 
rated in  longitude  so  that  the  delay  of  and 
occasional  mistake  in  computation  may  be 
avoided.  Indeed,  experience  has  demon- 
strated the  inestimable  importance  to  rail- 
road companies  of  giving  direction  to  em- 
ployees everywhere  on  tSeir  lines  of  road 
with  absolute  certainty  as  to  time.  With- 
out such  certainty,  safety  would  be  imper- 
iled. And  it  may  be  that,  because  of  the  re- 
lation of  transportation  companies  to  the 
business  interests  of  the  community,  and  the 
inconveniences  of  two  systems  of  computing 
time,  it  would  be  wise  to  use  the  "central 
standard  time"  throughout  the  state.  But, 
in  the  absence  of  statutory  enactment,  we 
are  not  quite  ready  to  concede  that,  for  the 
mere  convenience  of  these  companies,  na- 
ture's timepiece  may  be  arbitrarily  super- 
seded. The  apparent  daily  revolution  of  the 
celestial  body,  caused  by,  the  rotation  of  the 
earth,  has,  from  the  remotest  antiquity,  been 
«mployed  as  a  measure  of  time.  The  succes- 
sive returns  of  the  sun  do  not,  it  is  true,  fur- 
nish a  uniform  measure  of  time,  owing  to 
the  slightly  variable  velocity  of  the  sun's 
motion  and  inclination  of  its  orbit  to  the« 
equator.  Certain  corrections  are  necessary, 
and  therefore  the  imaginary  mean  sun  has 
been  introduced  with  a  uniform  velocity.  The 
difference  between  the  apparent  or  true  solar 
time  and  the  mean  solar  time,  as  shown  by 
clocks  and  watches  in  ordinary  use,  is  slight. 
These  indicate  the  time  as  12  o'clock  when 
the  sun  is  at  meridian  at  any  locality.  The 
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law  and  usage  of  the  country  have  recognized 
this  method  of  fixing  time  for  generations, 
and  it  cannot  be  lightly  set  aside  on  the  mere 
pretext  that  certain  lines  of  business  so  de- 
mand. If  this  were  not  so,  a  purely  arti- 
ficial standard  of  time,  reckoned  from  the 
ninetieth  meridian  of  longitude,  might  as 
W9II  have  been  adopted  establishing  "central 
standard  time"  for  the  whole  country,  in- 
stead of  dividing  the  map  into  four  sections, 
with  eastern,  central,  mountain,  and  Pacific 
standard  time.  Thus,  Saturday  might  in 
part  be  turned  into  Sunday,  and  Sunday 
into  Monday,  and  the  period  of  the  night 
when  the  civil  day  begins — midnight — made 
to  depend  on  locality  alone.  The  supreme 
court  of  Georgia,  in  deciding  that  a  verdict 
was  returned  on  Sunday,  when  standard  time 
was  somewhat  slower  than  common  time, 
said :  "It  seems  idle  to  waste  words  in  say- 
ing that  the  standard  of  time  fixed  by  per- 
sons in  a  certain  line  of  business  cannot  be 
substituted  at  will,  by  persons  in  a  certain 
locality,  for  the  standard  recognized  by  the 
statutes  of  the  state,  as  well  as  the  general 
law  and  usage  of  the  country,  especially 
when  it  is  considered  that  such  an  arbitrary 
and  artificial  standard  could  as  easily  fix  6 
o'clock  for  midnight  as  it  could  twenty  min- 
utes past  12,  as  was  done  in  this  case.  Local 
custom  cannot  in  this  way  change  Sunday 
into  Saturday.  To  expect  courts  of  justice, 
officers  of  the  law,  and  the  public  generally, 
especially  that  large  class  of  the  population 
who  do  not  live  in  cities  or  at  railroad  sta- 
tions, to  go  to  the  railroads  for  the  time 
which  is  to  guide  them  in  the  performance 
of  their  duties  under  the  law,  when  they 
have  in  the  heavens  above  them  a  certain 
standard  by  which  to  ascertain  or  regulate 
the  time,  or  permit  them  at  will  to  follow 
two  standards  of  time,  would  be  highly  im- 
practicable, and  would  be  productive  of  great 
uncertainty  and  confusion  in  the  administra- 
tion of  the  law.  Thus,  the  legality  of  elec- 
tions might  be  made  to  depend  upon  conflict- 
ing proof  of  local  custom,  for  what  might 
be  considered  a  legal  election  in  one  precinct 
might  be  regarded  as  ille^l  in  the  next  pre- 
cinct, because  of  the  time  of  opening  or 
closing  the  polls,  or  the  people  of  a  precinct 
might  differ  among  themselves  as  to  this." 
Henderson  v.  Reynolds,  84  Ga.  159,  7  L.  R. 
A.  327,  10  S.  E.  734. 

In  Searles  v.  Averhoff,  28  Neb.  668,  44  N. 
W.  873,  the  supreme  court  of  Nebraska,  in 
holding  that  a  defendant  who  appeared  in 
justice  court  before  11  o'clock  common  time 
was  not  in  default,  though  after  11  o'clock 
standard  time,  where,  by  the  summons 
served,  he  was  required  to  appear  within  one 
hour  after  "10  o'clock  A.  M.,"  held  that  "the 
presumption  is  that  common  time  is  that  re- 
lied upon  where  there  is  nothing  to  show 
that  a  different  mode  of  measuring  time  has 
been  in  general  use.  Where,  therefore,  the 
return  of  a  summons  is  to  be  made  at  an 
hour  named,  standard  time,  the  summons 
should  so  state;  otherwise,  it  will  be  pre- 
sumed that  common  time  was  intended." 
There  is  an  additional  reason  why  the  time 
here  mentioned  should  be  construed  to  mean 
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sun  time.  "Twelve  o'clock  seems  to  be  defi- 
nitely fixed  by  the  words  "at  noon."  Webster 
defines  "noon"  as  "the  middle  of  the  day; 
midday;  the  time  when  the  sun  is  in  the 
meridian;  twelve  o'clock  in  the  daytime." 
Similar  definitions  are  given  by  other  lexi- 
cographers. "Noon"  has,  in  common  par- 
lance, a  similar  meaning,  and  refers  to  the 
middle  of  the  day;  not  to  a  period  after  or 
before  that.  It  is  the  beginning  of  the 
sidereal  day  used  by  the  astronomers,  as  mid- 
night marks  the  opening  of  the  civil  day. 
Time,  when  it  concerns  a  legal  duty,  should 
be  fixed  with  reference  to  a  certain  unvary- 
ing, uniform  standard,  and  that  standard  in 
this  state  is  the  meridian  of  the  sun.  This 
appears  from  different  sections  of  our  Code, 
uniformly  fixing  time  by  affixing  "a.  m."  or 
"p.  M."  to  the  hours  named,  or  mentioning 
"forenoon"  or  "afternoon"  of  the  day.  See 
Code,  S  2448,  subd.  9;  Id.  §§  2751-2754, 
3514,  and  others.  The  introduction  in  evi- 
dence of  scientific  treatises  and  dictionaries 
was  entirely  without  prejudice,  as  the  court, 
in  the  instruction  quoted,  correctly  defined 
what  was  meant  by  "12  o'clock  at  noon." 

2.  The  court  submitted  to  the  jury  wheth- 
er, because  of  a  known  and  established  cus- 
tom obtaining  at  Creston,  the  expression, 
"at  12  o'clock  at  noon,"  was  intended  by  che 
parties  to  the  contract  to  mean  12  o'clock 
standard  time.  While  it  was  admitted  that 
central  standard  time  was  in  general  use 
there  by  the  railroad  company,  the  schools, 
and  business  men  generally,  it  does  not  ap- 
pear but  that  the  sun  time  was  also  used 
by  other  people  of  the  city.  As  common  or 
sun  time  was  presumed  to  have  been  intend- 
ed, the  burden  was  upon  the  defendant  to 
show  to  the  contrary,  and  that  issue  was 
rightly  left  for  the  determination  of  the 
jury.  But  is  it  noon  at  12  o'clock  stand- 
ard time?  If  so,  just  before  the  change 
from  central  to  mountain  time  at  McCook, 
Nebraska,  and  other  places  on  the  same  de- 
gree of  longitude,  the  sun  reaches  the  merid- 
ian at  about  half  past  12  o'clock.  We  are 
of  opinion  it  was  not  only  necessary  to  show 
the  customary  use  of  standard  time,  but  that 
by  custom  of  the  place  "at  12  o'clock  at 
noon"  meant  at  12  o'clock  standard  time. 

3.  Was  this  action  prematurely  broughtT 
We  think  not.  The  proofs  of  loss  were 
served  October  16,  1897,  and  suit  begun  Jan- 
uary 4,  1898, — within  eighty  days.  That  it 
could  not  have  been  maintained  under  §  3 
of  chapter  211  of  the  Acts  of  the  18th  gen- 
eral assembly,  prohibiting  suit  within  ninety 
days  after  service  of  notice  accompanied 
with  proofs  of  loss,  appears  from  Quinn  v. 
Capital  Ins.  Co,  71  Iowa,  615,  33  N.  W.  130. 
But  §  1744  of  the  Code,  which  went  into 
effect  October  1,  1897,  provides  that  "no  ac- 
tion for  such  loss  shall  be  begun  within^ 
forty  days  after  such  notice  and  proofs  of 
loss  have  been  given  to  the  company."  This 
statute  relates  to  the  remedy,  and,  for  this 
reason,  did  not  become  a  part  of  the  contract 
of  insurance.  Vore  v.  Hawkey e  Ins.  Co.  76 
Iowa,  548,  41  N.  E.  309.  True,  the  enact- 
ment of  this  statute  repealed  the  act  of  the 
18th  general  assembly  (§  49,  Code),  but  we 
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do  not  think  such  repeal  affected  any  right 
accruing  or  accrued.  Section  51  of  the  Code 
saves  rights,  not  remedies,  from  its  opera- 
tion, except  where  suit  or  proceeding  has  been 
had  or  commenced.  Warmley  y.  Hamburg, 
40  Iowa,  26;  Gray  v.  Iliff,  30  Iowa,  195; 
Brotherton  v.  Broiherton,  41  Iowa,  112.  Ko 
one  has  a  vested  right  in  a  particular  rem- 
edy, but  the  right  may  not  be  impaired  un- 
der that  section  by  so  altering  the  remedy 
as  to  indirectly  accomplish  that  object. 
Brodt  V.  Rohkar,  48  Iowa,  36;  Schmidi  v. 
Holtz,  44  Iowa,  446.  Now,  the  rights  of 
these  parties  became  definitely  fixed  by  the 
terms  of  the  policy,  the  loss,  and  the  proofs 
furnished.  Nothing  more  was  to  be  done. 
It  was  a  mere  question  of  when  the  remedy 
would  be  available.  Shortening  the  time  of 
the  defendant's  inununity  from  suit  from 
ninety  to  forty  days  did  not  affect  any  right 
it  had.  The  period  of  the  statute  of  limita- 
tions was  not  extended^  as  in  the  cases  of 
McDonald  v.  Jackson,  55  Iowa,  38,  7  N.  W. 
408,  and  Wilson  v.  Tucker,  105  Iowa,  57.  74 
N.  W.  908,  but  merely  began  to  run  fifty- 
days  sooner.  The  opinion  in  the  former  may 
securely  rest  on  the  proposition  that  the 
new  statute  was  a  re-enactment  of  the  law 
as  it  formerly  stood,  while  in  the  latter  the 
court  held  that  depriving  the  plaintiff  of 
the  right  to  sue  after  his  cause  of  action  had 
accrued  for  a  period  of  either  five  or  fifteen 
years  affected  such  a  right  as  was  contem- 
plated by  S  50  of  the  Code  of  1873.  See  au- 
thorities collected  in  13  Am.  ^  Eng.  Cnc. 
Law,  pp.  696  et  seq. 

What  has  been  said  disposes  of  other  mat- 
ters argued,  and  the  judgment  is  affirmed. 

Granger,  J.,  not  sitting. 


STATE  of  Iowa 

V. 

Henry  ABLEY,  Appi. 


( 


,Iowa ) 


1.  One  yrrfko  knoi^«  of  a  crime  eont«m— 
plated  aaralnst  blm  may  remain  silent  and 
permit  matters  to  go  on.  for  the  purpose  of 
apprehending  the  criminal,  without  being  held 
to  have  assented  to  the  act. 

a.  Tbe  criminal  liability  for  brealclnfr 
and  entering  a  atore  balldlnff  nnd 
taklnar  arooda  therefrom  at  niccbt  Is  not 
defeated  by  the  fact  that  a  clerk  of  the  pro- 
prietor knew  that  the  offense  was  to  be  com- 
mitted, and,  at  the  request  of  an  oHIcer  act- 
ing as  a  detective,  had  loaned  his  key  in  or- 
der to  permit  a  duplicate  to  be  mado  for  the 
use  of  the  burglar,  where  it  does  not  appear 
that  the  clerk  had  charge  of  the  building  or 
had  any  right  to  admit  persons  therein  after 
it  was  closed  for  the  night,  and  his  condnct 
was  not  known  to  the  proprietors,  since  his 
assent  to  the  entry  will  not  be  imputed  to  the 
master. 

Note. — As  to  Instigation  or  consent  to  crlma 
for  the  purpose  of  detecting  a  criminal,  see  Con- 
nor y.  People  (Colo.)  25  L.  R.  A.  341,  and  note; 
also  Com.  ▼.  Hollister  (Pa.)  25  L.  It.  A.  849; 
and  Love  ▼.  People  (III.)  82  L.  R.  A.  130. 


1899. 


Btatk  y.  Ablby. 


90> 


8.  The  exclnslon,  on  croas-examlna- 
tlon.  of  questions  bearing  on  tbe  motive  or 
feeling  of  a  witness  for  the  state  against  an 
accnsed  person  will  not  be  prejudicial  error, 
when  these  matters  were  made  immaterial  by 
the  admitted  conduct  of  the  accused. 

(October  8,-1890.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Franklin  County 
conYicting  him  of  breaking  and  entering  a 
store  building.     Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £•  P.  Andrews  and  Taylor  ft 
Evans,  for  appellant: 

The  knowledge  on  the  part  of  Mr.  Schaef- 
fer  and  Will  Reynolds,  their  head  clerk, 
and  their  active  part  in  promoting  the 
scheme,  amounted  to  authority  to  enter  the 
building  in  the  manner  planned,  and  the  en- 
tering of  the  same  constituted  no  crime  on 
the  part  of  either  Clock  or  the  defendant. 

People  V.  McCord,  76  Mich.  200,  8  Am. 
Crim.  Rep.  117;  Saunders  v.  People,  3S 
Mich.  218. 

Messrs.  H.  C.  Idggstt,  J.  H.  Scales,  and 
Milton  Rsnilsy,  Attorney  Greneral,  for  ap- 
pellee : 

After  the  criminal  has  deliberately  formed 
his  wicked  intentions,  and  laid  his  plans  for 
the  commission  of  a  criminal  act,  tne  party 
intended  to  be  injured  need  not  apprise  the 
criminal  of  his  danger  and  save  him  from 
punishment. 

Whether  or  not  the  owner  consented  is  a 
question  of  fact  to  be  left  to  the  jury. 

State  Y.  Jansen,  22  Kan.  498. 

Where  the  owner  receives  an  intimation  of 
the  proposed  theft,  and  simply  allows  it  to 
be  carried  out  in  order  to  convict  the  thief, 
it  cannot  be  said  that  he  does  consent. 

King  ▼.  Egginton,  2  Leach,  C.  L.  913; 
Dodge  v.  Brittain,  Meigs,  84;  Alexander  v. 
State,  12  Tex.  640;  1  Bishop,  New  Crim. 
Law,  262;  Thompson  v.  State,  18  Ind.  386, 
81  Am.  Dec.  364;  People  v.  Hanselman,  76 
Cal.  460,  18  Pac.  425. 

It  is  merely  when  the  criminality  of  the 
act  is  shown  to  be  absent  by  the  fact  of  in- 
ducement that  such  fact  justifies  acquittal. 

^Waterman,  J.,  delivered  the  opinion  of 
the  court: 

The  building  entered  was  owned  by  the 
firm  of  Schaener  &  Reynolds.  No  question 
is  made  but  that  defendant  broke  and  en- 
tered the  store,  and  took  goods  therefrom; 
but  it  is  claimed  that  he  cannot  properly  be 
convicted  of  the  offense  charged  because  the 
entry  was  made  with  the  assent  of  the  own- 
ers or  their  agent.  The  facts  upon  which 
this  claim  is  based  are  as  follows:  One 
Clock  was  marshal  of  the  town  in  which  the 
building  was  located.  Prior  to  the  commis- 
sion of  the  crime,  Clock  (as  he  claims,  for 
detective  purposes)  had  been  counseling  and 
advising  with  defendant,  not  only  in  relation 
to  this  particular  offense,  but  also  as  to  the 
two  breaking  and  entering  other  buildings. 
So  zealous  was  the  officer  in  this  question- 
able line  of  duty,  and  so  anxious  was  he  to 
impress  defendant  with  the  belief  that  he 
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was  earnest  in  his  criminal  intention^  and 
would  keep  faith  in  the  matters  plotted,  that 
Clock  alone  on  one  occasion  broke  and  en- 
tered another  store  building,  belonging  to- 
one  Bryan,  with  a  key  furnished  by  defend- 
ant, and  took  from  it  some  goods.  Of 
course,  he  claims  that  this  was  done  merely 
to  lead  defendant  on.  Clock  testifies  that 
the  mayor  of  the  town  had  previous  informa- 
tion from  him  of  his  intention  to  enter  the- 
Bryan  store.  The  mayor,  who  was  a  wit- 
ness, does  not  testify  on  this  point;  but, 
however  that  fact  may  be.  Clock  admits  that 
Bryan,  the  owner,  had  no  such  information, 
and  that  the  entry  was  effected  without  his* 
knowledge  or  consent.  One  Will  Reynolds, 
a  clerk  in  the  employ  of  Schaeffer  i,  Rey- 
nolds, had  a  key  to  the  building  in  question 
in  this  case.  Shortly  before  the  commission 
of  the  offense  charged.  Clock  borrowed  this- 
key  to  get  an  impression  from  which  defend- 
ant could  make  another  key  which  would 
.open  the  door,  and  such  a  key  was  after- 
wards made  by  defendant.  At  this  time- 
Clock  told  Reynolds,  the  clerk,  the  use  which 
he  wished  to  make  of  the  borrowed  key,  and 
also  of  defendant's  criminal  purpose.  The 
breaking  and  entering  weve  done  in  the  night- 
time. During  the  day  Clock  had  warned 
several  citizens  of  the  contemplated  crime, — 
among  others,  Schaeffer,  a  member  of  the 
firm  which  owned  the  store.  He  told  Schaef- 
fer that  defendant  had  a  key  to  the  store, 
and  would  enter  it  that  night.  He  did  not, 
however,  tell  him  where  or  how  the  key  had 
been  obtained.  The  persons  so  warned  were 
requested  to  be  on  guard  and  assist  in  de- 
fendant's arrest  after  the  offense  was  com* 
pleted.  This  plan  was  carried  out.  Schaef- 
fer and  the  others  watched.  Clock  and  de- 
fendant came  upon  the  scene  about  mid- 
night. Defendant  opened  the  door  and  en- 
tered the  store.  Clock  following.  As  they 
came  out  with  the  property  taken  the  defend- 
ant was  arrested. 

One  who  has  committed  a  criminal  act  is- 
not  entitled  to  be  shielded  from  its  conse- 
quences merely  because  he  was  induced  to  do- 
so  by  another.  If  there  is  anything  in  the- 
defense  here,  it  must  be  because  the  entry 
was  assented  to  by  Schaeffer.  But  the  evi- 
dence tends  strongly  to  show  that  Schaeffer,. 
though  not  objecting,  did  not  personally  as- 
sent. One  who  knows  of  a  crime  contem- 
plated against  him  may  remain  silent  and 
permit  matters  to  go  on,  for  the  purpose  of 
apprehending  the  criminal,  without  being- 
held  to  have  assented  to  the  act.  People  v. 
Liphardt,  105  Mich.  80,  62  N.  W.  1022;  State 
V.  Adams,  115  N.  C.  775,  20  S.  E.  722;  State 
V.  Sneff,  22  Neb.  481,  35  N.  W.  220;  Thomp- 
son V.  State,  18  Ind.  386,  81  Am.  Dec.  364; 
State  V.  Jansen,  22  Kan.  408.  The  question 
of  the  owner's  personal  assent  was  left  to 
the  jury,  and,  we  think,  under  instructions 
that  fully  and  accurately  stated  the  law. 
But  certain  instructions  were  asked  by  de- 
fendant and  refused  by  the  court,  the  thought 
of  which  was  to  predicate  the  assent  of  the 
owner  upon  the  acts  of  the  clerk,  Rey- 
nolds. The  evidence  does  not  show  on  tho 
part  of  the  members  of  the  firm  any  knowl- 
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edge  of  Reynolds's  conduct.  Of  course,  if  the 
clerk,  with  criminal  intent,  aided  in  any  way 
in  the  entry  of  this  building,  he  would  be 
a  party  to  the  crime.  But  that  is  not  what 
is  claimed  by  defendant.  He  contends  that 
if  the  clerk,  though  without  criminal  intent, 
assented  to  the  entry,  such  assent  will  be 
imputed  to  the  master.  Some  text  writers 
lay  down  the  rule  in  terms  broad  enough 
to  give  support  to  this  contention,  and  the 
following  cases  are  cited  by  counsel  as  sus- 
taining it:  Reg.  v.  Johnson^  Car.  &  M.  218; 
People  V.  Collins f  53  Cal.  185;  Saunders  v. 
People,  38  Mich.  218;  People  v.  McCord,  76 
Mich.  200,  42  N.  W.  1106;  Allen  v.  State, 
40  Ala.  344,  91  Am.  Dec.  476.  In  the  Cali- 
fornia case,  the  agent  of  the  owner,  who  was 
pretending  to  take  part  in  the  burglary, 
alone  entered  the  building,  and  the  decision 
was  founded  on  this  fact.  The  other  cases 
are  each  based  upon  one  of  two  states  of 
fact :  Either  the  servant  had  custody  of  the 
building  and  a  right  to  open  it  at  the  time 
he  did,  or  at  the  time  he  assented  thereto,  or 
the  owner  was  aware  of  the  part  the  servant 
was  taking,  and  acquiesced  therein.  Neither 
of  these  conditions  prevail^  in  the  case  at 
bar.  It  does  not 'appear  that  Reynolds  had 
charge  of  the  building,  or  had  any  right  to 
admit  persons  therein,  after  it  was  closed  for 
the  night;  and,  as  we  have  said,  his  conduct 
in  the  transaction  with  Clock  was  unknown 
to  the  owners.  We  do  not  think  the  clerk's 
eonduct  can  be  used  as  a  shield  for  defend- 
ant. 1  Bishop,  Crim.  L.  5th  ed.  §  262;  State 
V.  Jansen,  22  Kan.  498.  The  instructions 
were  rightly  refused. 

Clock,  when  on  the  witness  stand,  stated 
on  cross-examination  that  he  had  owed  de- 
fendant money.  He  was  then  asked  wheth- 
er defendant  had  been  trying  to  collect  it, 
and  also  whether  the  indebtedness  still  re- 
mained.   The  court  sustained  objections  to 
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these  questions.  Questions  were  also  ruled 
out  which  called  for  statements  made  by  the 
witness  to  defendant  as  to  his  (witness's) 
former  life,  and  further  sought  to  elicit  &n 
admission  from  the  witness  that  he  had  at 
some  previous  time  committed  a  crime.  Tkii 
last  matter  was  cl^rly  inadmissible.  As  to 
the  other  testimony  sought,  the  court  might 
properly,  in  the  exercise  of  its  discretion, 
have  received  it.  Clock's  conduct  in  thii 
whole  transaction  was  so  reprehensible  and 
suspicious  in  character  that  a  wide  latitude 
of  cross-examination  might  have  been  al- 
lowed. But  we  are  not  able  to  say  the  trial 
court's  discretion  was  abused.  The  defend- 
ant could  not  have  been  prejudiced.  The  evi- 
dence sought  was  of  a  collateral  nature.  So 
much  of  it  as  had  a  bearing  on  Clock's  motiTe 
or  feeling  towards  defendant  was  made  im- 
material by  the  latter's  admitted  conduct  in 
the  transaction  of  which  complaint  is  made. 
We  cannot  leave  this  case  without  again, 
and  in  more  emphatic  terms,  expressing  our 
disapproval  of  the  conduct  of  Clock,  who, 
if  he  did  not  suggest,  at  least  encouraged,  the 
commission  of  the  offense  by  defendant.  We 
are  inclined  to  doubt  whether  defendant,  if 
left  to  himself,  would  have  perpetrated  the 
crime  of  which  he  has  been  convicted. 
Clock  stimulated  him  with  advice,  aided  him 
by  acts,  and,  through  unremitting  effort, 
spurred  him  on  to  his  undoing.  This  con- 
duct was  outrageous,  if,  indeed,  it  was  not 
criminal,  and  it  is  aggravated,  rather  than 
excused,  by  the  fact  that  Clock  was  a  peace 
officer.  Frail  human  nature  is  prone  enough 
to  crime;  it  should  not  be  purposely  tempt- 
ed; and  in  this  case,  it  was  urged  to  act 
Defendant  was  sentenced  to  imprisonment  in 
the  penitentiary  for  a  term  or  three  years. 
In  view  of  the  facts,  we  shall  reduce  the  term 
to  six  months.  With  this  modification,  the 
judgment  ioill  be  affirmed. 


End  of  Cases  in  Book  46. 


Kismi  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 


SHOWING  the  Changes,  Proffresa,  and  Development  of  the  Law  durine  the  Second  Qaar* 
ter  of  the  Judicial  Year  Beginning  with  October  1, 1899.  Classified  as  Follows: 

I.  PuBLio,  Official,  and  Statutort  Matters. 
II.  Contractual  and  Cohmbrcial  Relations. 

III.  Corporations  and  Associations. 

IV.  DoMBSTio  Relations. 

V.    FlDOCIARIXS  OK  RBPHBSINTATrVES. 

YI.  Torts;  Nbgugencb;  Injuribs;  False  Imprisonment. 
YII.  Pbopebtt  Rights  ;  Wills  ;  Libnb. 
YIII.  CiTiL  Rbmbdibs  ;  Parties. 
IX.  Criminal  Law  and  Practiob. 


L  Public,  Official,  and  Statutory  Mattbrs. 


Bea  coast. 
The  space  covered  by  the  high  seas  upon 
the  border  of  a  state  to  the  extent  of  3  miles 
from  the  shore  is  held  to  be  within  the  opera- 
tion of  a  state  statute  creating  liability  for 
wrongfully  causing  the  death  of  a  person. 
(C.  C.  App.  9th  C.)  264. 

Internal  improvements. 
The  attempt  to  confer  on  the  city  of  De- 
troit the  power  to  purchase  and  operate 
street  railways  wholly  or  partly  within  tne 
city  is  held  to  be  in  violation  of  the  Michigan 
Conatitution,  prohibiting  the  state  from 
operating  any  works  of  internal  improve- 
ment, as  it  cannot  authorize  its  own  agencies 
to  do  what  it  cannot  itself  do.  (Mich.)  407. 

Taaes. 
A  bridge  for  highway  and  railway  pur- 
poses, though  owned  by  a  private  corpora- 
tion which  has  a  riffhi  to  charge  tolls  for  its 
use,  is  held  to  be  of  a  public  diaracter  such 
that  taxes  may  be  levied  to  aid  in  building 
it.     (Iowa)  381. 

Local  asaessmenta, 
A  paving  assessment  on  a  street-railway 
company  is  sustained  on  the  ground  that  the 
company's  right  of  occupancy  in  the  streets 
is  property  which  may  be  benefited  by  the 
improvement.       (La.)  193. 

Officera. 
A  constitutional  provision  against  trans- 
ferring an  office  during  the  term  of  an  in- 
cumbent, as  distinguished  from  an  abolition 
of  the  office^  is  held  to  be  violated  in  the  case 
of  a  prison  superintendent  by  a  statute  in- 
corporating the  prison,  abolishing  the  office, 
and  placing  Uie  management  under  directors. 
(N.  C.)  296. 

Mvnioipalitiea. 

See  also  infro,  YI. 

The  right  of  a  village  to  establish  its  own 
waterworks  is  sustained  notwithstanding 
the  result  is  to  destroy  the  value  of  the  water- 
works of  a  private  company,  which  the  mu- 
niciuality  refuses  to  purchase  or  acquire  by 
oonaenmatioiL       (N.  x.)  687. 
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Dedication, 
A  nation,  state,  or  municipality,  as  well 
as  an  individual,  is  held  to  be  estopped  from 
revoking  a  dedication  of  a  public  park  after 
property  rights  have  been  acquired  in  re- 
liance upon  it,  and  the  park  has  been  main- 
Uined  by  taxation.  (C.  C.  App.  8th  C.)  377. 

Oowrta. 

The  power  of  the  legislature  to  abolish 
existing  courts,  and  to  change  counties  from 
one  circuit  to  another,  is  upheld  as  inciden- 
tal to  the  power  to  create  such  courts, 
against  the  contention  that  this  destroys  the 
independence  of  the  judiciary.     (Tenn.)  567. 

A  person  is  held  not  to  be  learned  in  the 
law,  within  the  meaning  of  a  constitutional 
provision  prescribing  qualifications  forjudge, 
unless  he  is  admitted,  or  entitled  to  be  ad- 
mitted, without  examination  as  an  attorney 
at  law.     (S.  D.)  317. 

Regulation  of  buaineaa. 

The  validity  of  a  license  imposed  on  ex- 
press wagons  and  drays  is  denied  where  the 
amount  is  greatly  in  excess  of  that  imposed 
on  hacks  carrying  passengers;  and  it  is  said 
that  it  should  not  extend  beyond  the  cost  of 
issuing  the  license  and  the  probable  expense 
of  police  supervision.     (Minn.)  437. 

A  statute  regulating  the  business  of  com- 
mission merchants  handling  agricultural 
products  is  upheld  as  a  valid  police  regula- 
tion, and  as  not  constituting  class  legisla- 
tion.    (Minn.)  442. 

The  practice  of  osteopathy  by  rubbing  and 
kneading  the  body  is  held  not  to  be  within 
the  statutory  provisions  forbidding  the  pre- 
scribing of  any  ''drug  or  medicine  or  other 
agency"  for  the  treatment  of  disease  with- 
out a  certificate  from  a  medical  board. 
(Ohio)  334. 

An  ordinance  prohibiting  the  sale  of  cloth- 
ing on  Sunday,  without  applying  to  all  kinds 
of  merchants,  is  held  unconstitutional. 
(Colo.)  848. 

Highioaya, 
See  also  infra,  YI. 

An    ordinance    limiting    heavily    loaded 
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'Rksuuk  OF  Dbcisions. 

(GONTHACTUAL  AKD  COMMBBCIAL  BBLATIONB.) 


▼ehidea  to  one  side  of  the  street  is  held  rea- 
sonable only  in  case  that  part  of  the  street 
is  reasonably  suited  to  the  purpose,  and  its 
enforcement  when  that  part  of  the  street  is 
impassable  is  denied.     (Me.)  750. 

Dedication  of  the  shore  of  navigable  waters 
for  a  highway  outside  of  a  town  or  ei^  is 


held  not  to  include  the  public  use  of  it  as  a 
landing  place  to  reoeiye  and  disdiaifs 
freight  and  passengers.     (Cal.)  826. 

An  ordinance  requiring  all  persons  riding 
or  driving  to  check  up  or  halt  at  a  crossing, 
so  as  not  to  endanger  pedestrians,  is  held  in- 
applicable to  an  electric  car.     (Tex.)  457. 


IL   CONTSACTUAL  AND  COMMBROIAL  RbLATIOHS. 


Sunday  oontriiot, 
A  subscription  to  the  indebtedness  of  a 
thurch,  made  on  Sunday,  is  held  to  be  within 
the    exception    of    works    of    necessity    or 
charity,  in  the  Sunday  law.     (Iowa)  858. 

Privilege  of  tolidtii^g. 
.  A  contract  by  which  a  railroad  company 
ffives  to  a  cab  company  the  exclusive  privi- 
lege of  soliciting  patronage  on  trains  and 
in  tiie  depot,  and  of  having  an  office  in  the 
depot,  as  well  as  giving  checks  for  baggage 
from  hotels  and  residences  before  it  reaches 
the  depot»  is  held  valid.     (Ga.)  431. 

A99umpiion  of  mortgage. 
One  who  purchases  mortgaged  premises, 
s^eeinff  for  a  consideration  to  pay  the  mortp 
gage  dc£i^  is  held  personally  liable  to  the 
mortgagee  or  his  assigns,  even  if  the  grantor 
was  not     (UUh)  623. 

RaAWoad  fare. 
The  right  of  a  passenger  to  be  carried  on 
Simday  at  the  reduced  rate  at  which  return- 
trip  tickets  had  been  sold  on  previous  Sun- 
days is  denied  where  he  gets  on  the  train 
without  any  ticket  because  the  ticket  office 
is  dosed.       (Qa.)  502. 

Btreet-raikoay  tranafera. 
Conditions  printed  on  a  street-railway 
transfer  check,  to  the  effect  that  the  passen- 
ger will  examine  date,  time,  and  direction, 
and  see  if  they  are  correct^  and  that  in  case 
of  controversy  and  the  refusal  of  the  check 
he  will  pay  his  fare  and  apply  at  the  office 
of  the  company  for  reimbursement,  are  held 
unreuonable  and  void.     (Tenn.)  614. 

Hotel  J>oarder9. 
Persons  staying  at  a  hotel  imder  a  oon- 
tract  for  a  special  rate  given  to  those  who 
remain  more  than  a  week  are  held  to  be 
boarders,  and  not  guests,  so  that  the  land- 
lord is  liable  for  the  loss  of  their  property 
only  in  case  of  negligence.     (Tenn.)  319. 

Oonibinationa, 

See  also  infra.  III. 

A  combination  of  manufacturers  to  control 
sales  and  prices  in  a  large  number  of  states, 
in  which  their  custom  is  to  make  contracts 
and  deliver  all  soods  at  the  home  of  the 
buyer,  is  held  to  be  a  restraint  on  interstate 
oommeroe,  within  the  meaning  of  the  Fed- 
eral anti-trust  law.  (C.  C.  App.  6th  C.) 
122. 

Negotiable  paper, 

A  stipulation  that  a  note  shjeill  be  dis- 
counted at  12  per  cent  if  paid  before  matu- 
ri^  is  held  to  render  it  non-negotiable.  (S. 
D.)  732. 

The  knowledge  of  the  cashier  of  a  bank 
that  a  note  which  he  discounted  with  bank  I 
46  L.  R.  A. 


funds  was  given  without  oonsideratioii  is 
held  to  be  imputable  to  the  bank,  where  he 
had  authority  to  discount  paper  without  any 
consultation  with  or  reference  to  any  other 
officer.     (Ga.)  506. 

One  to  whom  a  note  is  delivered  in  escrow, 
to  be  delivered  to  the  payee  upon  the  maker's 
death  without  recalling  it,  is  held  to  have  aa- 
thority  to  deliver  it  upon  the  happening  of 
that  condition,  so  as  to  confer  a  gocMi  title  on 
the  payee;  but  otherwise  if  it  was  left  with 
him  subject  to  the  maker's  orders.  (Mass.) 
332. 

The  fact  that  a  negotiable  note  is  overdue 
when  transferred  is  held  not  to  subject  it  to 
latent  equities  existing  sgainst  the  trans- 
ferrer because  of  the  fact  that  he  h<^ds  it 
only  as  collateral  security,  when  he  has  all 
the  indida  of  an  absolute  title.     (IlL)  753. 

Insuranoe, 

The  riffht  of  a  pereon  to  take- insuranoe  <m 
his  own  life,  and  make  the  policy  payable  to 
one  who  has  no  insurable  interest  in  sneh 
life,  is  sustained,  and  it  is  hdd  thai  sudi  a 
policy  is  not  a  wagering  or  speculative  onew 
(Ga.)  424. 

A  statute  requiring  a  certain  notice  to  be 
given  before  the  maturity  of  a  life-insuranes 
premium  in  order  to  forfeit  the  poli^  for 
nonpayment  is  held  not  to  become  part  of  a 
contract  made  while  the  statute  is  in  foros, 
so  as  to  be  operative  after  the  repeal  of  the 
statute.     (C.  C.  App.  6th  G.)  473. 

The  attempt  of  a  strong  man  aoeostomed 
to  lifting,  to  raise  a  weight  of  800  pounds,  is 
hdd  not  to  constitute  voluntaiy  over-exer- 
tion within  the  meaning  of  an  acddent  pod- 
iey.     (Neb.)  253. 

Death  caused  by  accidentally  inhaling  gas 
while  asleep  is  held  to  be  within  the  terms  of 
an  acddent  policy,  &nd  not  within  an  excep- 
tion of  injuries  by  poison  or  by  anything  ao- 
ddentally  inhaled,— espedally  where  the  in- 
surer has  continued  to  issue  a  policy  in  the 
same  form  after  such  an  interpreta&on  has 
been  given  to  it  by  courts  of  the  hi^^iest  dutf- 
acter.     (0.  C.  App.  8th  C)  450. 

The  right  of  a  policy  holder  in  a  mutoal 
life  insurance  company  to  recover  any  por- 
tion of  the  surplus  accumulated  by  the  com- 
pany in  an  action  at  law  is  denied  where  his 
policy  entitled  him  to  an  equitable  share  of 
the  surplus  distributed  according  to  prin- 
dples  and  methods  adopted  by  the  nodetj, 
which  he  expressly  ratified  and  accepted. 
(N.  y.)  288. 

Marine  policies  issued  on  different  days  to 
take  effect  on  the  same  future  day  are  hdd 
not  to  be  simultaneous  within  a  dause  for 
apportionment  of  insuranoe  taken  "(^  date. 
the  same  day."     (Mich.)  166. 


M 


HkBfSUt  OF 
(COIPOBATIONS   AMD   ASBOCIATIOMB.      DOMESTIC 

The  expiration  of  an  insurance  policy  at 
12  o'clodc  at  noon"  is  held  to  be  presumed 
to  be  intended  to  be  according  to  sun  time, 
in  the  absence  of  anything  to  show  a  con- 
trary intention,  and  the  existence  of  a  local 
custom  to  show  an  intent  to  use  standard 
time  instead  is  held  to  be  for  the  jury. 
(Iowa)  860. 

Notice  of  loss  given  about  fifty  days  after  a 
fire  is  held  sufficient,  where  the  policy  was 
among  the  assets  of  an  assignee  for  cred- 


Dbcibionb.  867 

Relations.  Fiodciabus  os  BBPBBsaifTATiTns.) 
itors,  who  did  not  have  any  knowledge  of  it» 
and  was  contained  in  a  safe  that  was  re- 
moved from  the  ruins  six  days  after  the  fire, 
and  had  to  be  opened  by  the  manufacturer, 
which  was  done  after  dark  and  the  contents 
removed  to  a  vault,  where  they  were  exam- 
ined next  morning,  but  the  policy,  which  had 
fallen  behind  a  case  of  pigeon  holes,  was  not 
discovered  until  about  nity  days  after.  (N. 
Y.)  682. 


III.  GOBPOBATIONS  AND  ASSOGIATIONB. 


The  right  of  a  corporation  to  buy  the  busi- 
ness of  ito  competitors  is  sustained,  although 
the  tendency  may  be  to  produce,  at  least  tem- 
porarily, a  monopoly  of  the  business.  (N. 
J.)    255. 

See  also  8upra,  II.  as  to  Oomhinationa, 

An  attempt  by  a  stockholder  to  transfer 
the  goodwill  of  a  corporation  with  his  stock 
is  hM  to  be  invalid,  although  a  statute  pro- 
vides that  one  who  sells  the  goodwill  of  a 
business  may  agree  to  refrkin  from  compe- 
tition within  a  certain  territory  or  for  a  cer- 
tain time.     (Cal.)   142. 

A  statute  prohibiting  any  officer  of  a  rail- 
road or  mining  corporation  to  conduct  or  be 
interested  in  any  mercantile  business  in  a  cer- 
tain county,  without  thus  restricting  officers 
of  other  corporations,  is  held  to  be  in  viola- 
tion of  the  constitutional  guaranty  of  equal 
protection  of  the  laws.     (Md.)  393. 

The  directors  of  a  national  bank  who  at- 
tested a  false  report  misstating  its  condition, 
in  reliance  on  which  a  person  purchased 
stock,  are  held  liable  to  him  for  the  damages, 
even  if  they  did  not  know  the  report  was 
false,  and  had  no  intent  to  defraud.  (Neb.) 
244. 

The  rule  that  directors  of  a  corporation 
are  not  entitled  to  compensation  for  services 
on  an  implied  contract  is  held  inapplicable 
to  a  case  in  which  directors  perform  extra- 
ordinary services  at  a  large  expense  of  time 


and  money,  by  which  they  save  the  company 
from  bankruptcy,  when  they  perform  them 
without  a  contract  because  they  are  unwill- 
ing to  contract  with  themselves  and  it  would 
endanger  the  success  of  their  negotiations  to 
call  a  meeting  of  the  stocKholders.  (Ky.) 
384. 

By-laws  of  a  plumbers*  association  which 
compel  a  member  to  pay  fixed  sums  for  cer- 
tain items  of  plumbing,  if  the  work  is  done 
in  competition  with  other  members,  and 
which  restrict  purchases  to  those  dealers 
who  sell  only  to  members,  are  held  void. 
(Tenn.)  501. 

The  foreclosure  of  a  mortgage  upon  a  rail- 
road is  held  not  to  extinguish  the  mortgagor 
corporation  or  to  substitute  the  pur<£aser 
for  it  as  a  corporation,  so  as  to  relieve  the 
company  from  liability  for  the  negligent 
management  of  the  road,  where  the  statutes 
contemplate  that  before  dissolution  of  a 
company  by  sale  of  ito  property  another  shall 
have  been  provided  to  take  ite  place.  (N.  C.) 
307. 

A  charter  restriction  of  membership  in  a 
corporation  to  persons  of  a  certain  nation- 
ality is  held  not  to  constitute  a  defense  to  a 
person  who  is  not  eligible,  but  who  was  in 
fact  accepted  as  a  stockholder,  in  order  to 
defeat  his  liability  to  ite  creditors.  ( Minn. ) 
618. 


IV.  DoMESTio  Relations. 


The  marriage  of  a  g}rl  who  has  not  reached 
the  age  of  stetutory  competency,  but  who  is 
competent  at  common  law,  is  hdd  not  void, 
but  merely  voidable,  where  the  stetute  does 


not  declare  it  void,  and  her  father  is  denied 
the  right  to  prevent  her  from  living  with 
her  husband,  if  she  so  elects.     (Minn.)  440. 


y.  FmUOlABISS  OB  RXPBBSENTATIVES. 


An  administrator  who,  by  express  provi- 
sion of  law,  tsJces  lands,  as  assets,  is  held  to 
have  no  such  right  to  lands  in  another  stete 
as  entitles  him  to  sue  to  redeem  them  from 
a  mortgage  by  setting  off  waste  committed  by 
the  mortgagee  in  possession  after  the  death 
of  the  intestete,  or  to  recover  damages  for 
waste  or  trespass.     (Nev.)  459. 

An  attempt  by  trustees  under  a  will  to  in- 
corporate the  estate  is  held  to  be  in  excess 
of  their  powers,  where  the  will  gives  them 
power  to  sell,  exchange,  lease,  convey,  or  in 
any  other  way  dispose  of  the  trust  property, 
46  L.  fi.  A. 


and  invest  and  reinvest  the  proceeds.  (Mo.) 
232. 

The  rule  that  an  agent  cannot  occupy  in- 
consistent positions  is  applied  to  a  purchase 
on  foreclosure  sale  by  an  agent  who  nad  been 
employed  to  sell  the  mortgaged  property  for 
the  owner.     (Mich.)  403. 

While  it  is  held  that  a  broker  employed  to 
sell  or  purchase  cannot  be  an  agent  for  both 
parties,  unless  both  know  the  fact,  it  is  held 
that,  if  he  is  employed  only  to  bring  the  par- 
ties together,  and  not  to  negotiate  a  sale,  the 
rule  is  otherwise.   (Mich.)  220, 
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R6snM6  OF  Dbgisions. 

(TOBTS  ;  NBOLIOBNCB  :  INJUBIBS  ;  FAZ.8B  IMPBISOVICBITT.) 


One  who  has  been  an  agent  of  an  insuranoe 
aasociation,  but  after  ceasing  to  be  such  at- 
tempts to  influence  poHcy  holders  to  forfeit 
their  policies  or  transfer  their  insuranoe  to 


another  company,  is  held  to  be  acUng  withia 
his  lawful  rights,  unless  by  so  doing  he  vio- 
lates some  business  secret  or  trust.  (Qa.) 
150. 


VI.  ToBTS;  Neoxjgencb;  Injubdes;  Falbb  Iupbisonmbnt. 


The  fact  that  an  ordinance  is  absolutely 
void  is  held  insuf&cient  to  make  the  presi* 
dent  of  a  village,  who  is  a  conservator  of  the 
peace,  liable  for  procuring  an  arrest  for  vio- 
lating the  ordinance.     (Mich.)  215. 

Libel. 

The  fact  that  the  author  of  a  libelous  ar- 
ticle states  that  he  has  heard  rumors  or 
statements,  and  does  not  state  that  the^  are 
true,  is  held  not  to  relieve  him  from  liabil- 
ity; and  the  fact  that  they  were  made  to  dis- 
credit a  person  who  had  previously  libeled 
him  is  held  to  be  no  defense,  unless  they  con- 
stituted a  fair  answer  to  the  former  libel. 
(Mich.)  397. 

Nuisance. 

A  house  of  ill  fame  conducted  with  such 
noise  and  indecent  exhibitions  as  to  cause 
great  depreciation  in  the  rental  value  of 
neighboring  property  is  held  to  be  such  a  nui- 
sance that  a  court  of  equity  can  abate  it. 
(Tenn.)  552. 

The  erection  of  a  prison  by  city  authori- 
ties within  city  limits  is  held  to  give  no  right 
of  action  to  neighboring  property  owners, 
although  they  may  have  a  right  of  aotion 
in  case  the  prison  is  so  negligently  kept  as 
to  create  a  nuisance.     (Ga.)  428 

Infringing  use  of  name  and  portrait. 
The  impertinent  use  of  the  name  and  por- 
trait of  a  deceased  person  on  a  cigar  label  is 
held  to  be  beyond  the  reach  of  legal  remedies, 
and  a  suit  for  injunction  brought  by  his 
widow  is  dismissed.     (Mich.)  219. 

Negligence  of  city. 
The  death  of  a  person  caused  by  disease 
resulting  from  negligence  of  city  authorities 
in  the  construction  or  maintenance  of  a  sewer 
system  is  held  to  give  no  right  of  action 
against  the  city.     (N.  Y.)  636. 

Railroad  negligence. 
The  defense  of  contributory  negligence  is 
held  inapplicable  to  an  action  based  on  the 
statutory  liability  for  failure  of  a  railroad 
company  to  have  its  engines  in  proper  con- 
dition, where  the  statute  creates  an  absolute 
liability,  with  certain  exceptions,  which  do 
not  expressly  include  that  of  contributory 
negligence.   (Mich.)  224. 

Misuse  of  passenger. 

For  insulting  language  to  a  woman  on  a 
street  car  by  an  employee  in  charge  of  the 
car  the  carrier  is  held  liable,  irrespective  of 
any  negligence  in  employing  him,  or  of  any 
authorization  or  ratification  of  his  conduct. 
(Tenn.)  549. 

Injury  on  ship. 

Shipowners  are  held  to  be  liable  for  injury 
to  a  stevedore  by  the  fall  of  a  keg  negligently 
left  by  their  servants  near  an  open  hatch  in 
such  a  manner  as  to  be  likely  to  fall  into  the 
hatch  and  injure  persons  below.  (C.  C.  App. 
9th  C.)  58. 
46  L.  R.  A. 


Injury  on  highu?ay. 
Injury  to  a  traveler  riding  with  another 
on  a  highway,  by  the  latter's  negligence,  in 
connection  with  a  defect  in  the  hi^way,  is 
held  not  to  be  caused  by  such  defect  within 
the  meaning  of  statutes  authorizing  actions 
for  injuries  caused  by  defective  highways. 
(Conn.)  144. 

Street  car  on  street. 
Trailer  cars  left  in  the  street,  with  brakes 
set,  are  held  not  to  create  a  liability  to  boys 
hurt  while  playing  with  a  car  after  loosen- 
ing the  brake,  if  tne  danger  was  not  hidden 
or  concealed,  and  was  obvious  to  boys  of  that 
age  with  average  intelligence.     (Oal.)   829. 

Dangerous  u>ire, 
A  prima  facie. presumption  of  negligence 
on  the  part  of  an  electric-light  company  is 
held  to  arise  when  a  boy  who  is  not  shown 
to  have  been  lacking  in  care  is  injured  by 
contact  with  an  exposed  point  of  a  danger- 
ously charged  wire  left  sticking  up  at  a  joint 
near  an  insulator  within  a  few  inches  of  a 
small  roof  over  a  window  and  just  below  a 
second-story  window.     (Md.)  745. 

Defect  in  leaded  premises, 
A  lessor  of  a  boarding  house  is  held  not 
liable  to  boarders  of  the  tenant  for  illness 
caused  by  the  unsanitary  condition  of  the 
premises.     (N.  H.)  748. 

Injury  by  servant. 

The  liability  of  an  employer  for  the  wilful 
or  malicious  acts  of  his  servant  is  sustained 
when  those  acts  are  done  in  the  course  of  the 
servant's  employment.     (Ohio)  314. 

A  very  important  case  on  the  subject  of  in- 
dependent contractors  holds  that  a  railroad 
company  is  not  liable  for  the  death  of  a 
brakeman  by  the  fall  of  a  bridge  which  an  in- 
dependent contractor  had  contracted  to  con- 
struct in  place  of  an  old  bridge,  without  in- 
terrupting traffic,  where  the  accident  was  due 
to  the  contractor's  negligence  in  removing 
the  false  work  from  the  new  bridge  before  it 
was  safe.     (Va.)  367. 

Injury  to  servant. 

A  railroad  employee  riding  gratuitously 
toward  home  on  a  train,  after  his  day's  work 
is  done,  ie  held  to  be  a  fellow  servant  of  the 
trainmen,  and  not  a  passenger,  when  he  is 
injured  by  negligence  in  managing  the  train. 
(R.  I.)  730. 

A  railroad  track  inspector  is  held  to  be  a 
stranger  to  a  company  other  than  his  em- 
ployer, which  runs  trains  over  the  track, 
and,  if  injured  by  an  iron  pin  thrown  off 
from  the  tender  of  a  passing  train,  it  is  held 
that  he  must  prove  negligence  of  the  owner 
of  the  train  in  order  to  recover  damages. 
(Ind.)  33. 

The  assumption  of  risks  by  an  employee 
with  respect  to  negligence  of  fellow  servants 
is  held  to  be  governed  by  the  laws  of  the 
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state  in  idikh  an  injury  occurs,  although 
the  contract  of  employment  was  made  and 
the  senrioe  begun  in  another  state.  (Ark.) 
814. 

An  elaborate  discussion  of  the  doctrine  of 
fellow  servants  is  found  in  the  prevailing 
and  dissenting  opinions  in  a  West  Virginia 
case  holding  that  a  vice  principal  may  be 
only  a  fellow  servant  when  the  pcurticular 
act  in  which  his  negligence  occurs  is  not  in 
the  line  of  his  duty,  but  is  one  the  nature  of 
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which  is  like  that  of  the  duty  of  a  fellow 
servant.  The  character  of  the  act,  and  not 
the  grade  of  the  servants  or  the  authority 
one  may  have  over  another,  is  held  to  be  the 
test     (W.  Va.)  337. 

A  conductor  is  held  to  be  a  fellow  servant 
of  a  brakeman  under  him,  when  he  directs 
the  movements  of  his  train  contrary  to  the 
rules  of  the  company  so  as  to  cause  an  in- 
jury to  the  brakeman.  (W.  Va.)  337; 
(Va.)  859. 


VII.  Pbopertt  Rights;  Wills ;  Ldsits. 


€hu  governor. 
Placing  a  governor  for  the  regulation  of 
the  pressure  of  gas  on  a  gas  meter  or  its  lead 
pipe  connections  belonging  to  the  gas  com- 
pany, without  the  company's  consent,  is  held 
not  to  be  permissible,  although  the  owner 
of  the  premises  ntay  put  such  a  governor  on 
any  part  of  the  pipe  which  belongs  to  him. 
(Md.)  187. 

Bailffient. 
A  contract  by  which  farmers  deliver  prod- 
uce at  a  factory  owned  by  them,  to  be  man- 
ufactured into  certain  articles,  the  proceeds 
of  the  sales  of  which  are  to  be  divided  be- 
tween them  and  the  manufacturers,  is  held 
to  create  a  bailment,  and  not  a  sale  which 
passes  title.     (N.  Y.)  679. 

Wtute. 
The  removal  of  a  dwelling  house  which,  by 
reason  of  the  surroundings,  has  become 
worthless  for  that  purpose,  and  is  also 
worthlese  for  business  purposes,  is  held  not 
to  constitute  waste  by  a  life  tenant  who  has 
no  contract  relations  with  the  reversioner, 
when  the  removal  of  the  building  enhances 
the  value  of  the  property.     (Wis.)  478. 

Trademark. 
A  trademark  which  is  not  strictly  per- 
sonal, such  as  the  words  "King  Bee"  used  for 
manufactured  tobacco,  is  held  to  pass  by  an 
assignment  for  the  benefit  of  creditors,  al- 
though registered  in  the  patent  office.  (G. 
C.  App.  5&  C.)  541. 

Waters, 

The  subsurface  flow  of  water  through  the 
loose,  gravelly  bed  of  a  river  is  held  to  be 
subject  to  appropriation  subordinate  to  the 
rights  of  a  prior  appropria4x)r  of  the  surface 
flow.     (Cal.)  820. 

The  right  to  make  a  new  appropriation  of 
water  which  has  been  appropriated  for  mill 
purposes  only  and  returned  to  the  stream  is 
sustained,  and  the  right  of  the  new  appro- 
priator  below  the  mill  upheld,  on  the  aban- 
donment or  temporary  cessation  of  the  mill 


use,  as  against  upper  appropriators.  (Colo.) 
175. 

The  priority  of  appropriations  for  reser- 
voirs is  the  subject  of  much  discussion  in  a 
case  which  decides,  among  other  things,  that 
the  one  first  begun,  if  reasonable  diligence 
is  exercised,  has  priority  over  another  that 
is  completed  first.     (Ck>lo.)  322. 

Descent. 

The  interest  in  a  benefit  certificate  under 
by-laws  authorizing  a  change  of  beneficiary 
is  held  to  go  to  the  beneficiary's  representa- 
tives, and  not  to  those  of  the  member  or  un- 
der the  latter's  will,  where  a  beneficiary  has 
been  appointed,  but  dies  before  the  member 
does,  and  there  is  no  attempt  made  by  the 
latter  to  substitute  another  beneficiary. 
(Md.)  160. 

Trusts. 

The  remedy  of  a  cestui  que  trust  when 
funds  subject  to  an  implied  trust  are  used  in 
good  faith  by  the  trustee  to  pay  part  of  the 
purchase  price  of  property  is  held  to  be  the 
repayment  of  the  fund,  with  a  lien  on  the 
property  purchased,  as  security  therefor. 
(S.  C.)  625. 

A  trust  providing  that  in  case  of  the  death 
or  divorce  of  the  wife  of  a  beneficiary  before 
its  termination  the  whole  property  shall 
vest  in  the  beneficiary,  but  that  it  shall  vest 
in  a  third  person  if  he  dies  while  yet  mar- 
ried, is  held  not  to  be  void  as  against  public 
policy.     (Mass.)   164. 

WilU. 
The  invalidity  of  a  devise  of  a  life  estate 
to  testator's  mistress  to  the  extent  of  its  ex- 
cess over  the  value  of  one  fourth  of  his  es- 
tate is  held  not  to  defeat  the  remainders. 
(S.  C.)  617. 

Chattel  mortgage. 
Failure  to  record  promptly  a  chattel 
mortgage  is  held  to  make  it  void  as. against 
persons  who  subsequently  become  creditors 
before  its  record,  where  the  statute  makes 
the  record  necessary  to  the  validity  of  the 
mortgage.     (Cal.)  371. 


VIII.  Civil  Remedies;  Pabties. 


One  bringing  an  action  for  himself  and  all 
other  creditors  similarly  situated  who  may 
choose  to  come  in  is  held  to  have  the  right  to 
oompromise  or  discontinue  the  action  with- 
out regard  to  other  creditors,  at  any  time 
before  interlocutory  judgment,  imless  they 
46L.R.  A. 


have  become  parties  or  served  a  notice  of  a 
motion  to  be  brought  in.     (N.  Y.)  839. 

Right  to  sue. 
Following  the  Kentucky  decisions  against 
the  majority  of  decisions  in  other  states,  it 
is  held  in  North  Carolina  that  a  citizen  whose 
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property  ii  destroyed  by  the  failure  of  a 
vrator  company  to  comply  with  its  contract 
with  the  city  to  furnish  water  for  the  fire 
protection  is  the  parly  in  interest  who  is  en- 
titied  to  sue.     (N.  C.)  513. 

Place  of  action. 

The  right  of  a  creditor  to  enforce  the  lia- 
bility of  a  stockholder  in  a  Kansas  corpora- 
tion is  denied  in  New  Hampshire,  contrary 
to  some  of  the  recent  decisions  in  other 
states,  on  the  ground  that,  the  liability  is 
not  contractual,  but  statutory  and  local.  (N. 
H.)  467. 

A  devise  of  an  estate  to  one  who  should 
take  care  of  the  testatrix  during  her  last 
sickness,  and  whose  oiaim  should  be  evi- 
denced by  a  writing  requestinff  such  services, 
signed  by  the  testatrix,  is  held  valid,  al- 
though the  will  does  not  further  identify  the 
devisee,  and  a  letter  from  testatrix  is  held 
evidence  of  the  daim.     (Ind.)  168. 

Parent. 
The  adoption  of  a  child  is  held  to  work  a 
revocation  of  a  previously  executed  will  un- 
der statutes  which  place  the  adopted  child  in 
the  same  relation  to  the  parent  as  his  own 
legitimate  child.     (Iowa)   171. 

Deed. 
The  record  of  a  spurious  deed,  the  signa- 
ture to  which  was  genuine,  but  was  obtained 
by  some  trick  or  artifice,  is  held  to  be  no  pro- 
tecti<Mi,  as  against  the  owner  of  the  prop- 
erty, to  persons  who  have  advanced  money  on 
the  faith  of  the  record.  (N.  T.)  694. 

Mortgttge. 
See  also  eupra,  II. 

A  mortgagee  is  held  to  be  disqualified  from 
being  one  of  the  two  witnesses  which  the 
statute  requires  to  a  chattel  mortgage.  (N. 
D.)  721.  ^^ 

Limitatione. 
The  time  between  the  enactment  of  a  law 
and  its  taking  effect  is  held  to  be  properly 
considered  in  determining  the  validity  of  a 
statute  of  limitations  as  applied  to  pre-ex- 
isting causes  of  action.     (N.  D.)  715. 

Production  of  papers. 
The  power  to  compel  a  witness  to  produce 
books  and  papers  was  denied  where  there  was 
no  showing  by  affidavit  or  otherwise  ^at 
they  contained  anything  material  to  the 
cause,  while  there  was  evidence  that  they  did 
not,  although  couneel  stated  that  he  ex- 
pected to  prove  certain  material  facts  by 
them.     (Cal.)  835. 

Phyaiodl  ewamination. 

The  power  of  the  court  to  order  a  physical 
examination  of  the  plaintiff  in  an  action  for 
personal  injuries  is  upheld  under  a  penalty 
of  dismissal  of  the  action  in  case  of  plaintiff's 
refusal  to  submit.     (Minn.)  448. 

The  power  of  the  court  to  order  the  physi- 
cal examination  of  a  woman  by  experts  ap- 
pointed by  the  court,  in  an  acUon  for  person- 
al injuries^  is  also  sustained.  (Wash.)  158. 

Burden  of  proof. 
See  also  supra,  VI.  ae  to  dangerous  wire. 

In  case  of  death  wrongfully  inflicted  with 
a  deadly  weapon,  the  hurcien  of  proving 
justification  or  l^gal  excuse  in  an  action  for 
46L.  R.  A. 


damages  ie  held  to  be  upon  the  person  who 
did  the  act»  where  the  statute  provides  a 
cause  of  action  for  wrongful  death,  in  the 
absence  of  any  justification  or  legal  excuse. 
(Md.)  181. 

Service  of  process. 

The  confinement  of  a  person  in  jail  for  de* 
fault  of  bail  in  a  criminal  case  is  held  not  to 
preclude  lawful  service  upon  him  of  a  sum- 
mons in  a  civil  action,  with  an  order  of  ar- 
rest and  bail  ancillary  thereto.  (N.  C.) 
706. 

Qamishment. 

A  voluntary  assignment  for  creditors  made 
by  a  foreign  corporation  in  another  state  ia 
held  to  preclude  a  subsequent  garnishment 
of  a  dd)t  in  the  state  where  the  debtor  re- 
sides.    (Cal.)  832. 

Injunction. 

An  injunction  against  gunbling  is  hrid  to 
be  in  excess  of  the  jurisdiction  of  a  court  ci 
equity,  where  there  is  no  real  daim  that  it 
violates  a  property  or  dvil  right.  (Colo.) 
850. 

An  injunction  against  the  pollution  of 
wells  by  interment  of  bodies  in  a  cemetery 
is  granted,  although  the  owner  of  the  wdls 
might  obtain  water  from  other  sources,  and 
recover  his  damages  in  an  action  at  law. 
(Neb.)  237. 

Levy. 

The  levying  on  specific  property  of  a  part- 
nership as  that  of  an  individual  partner  is 
held  to  constitute  a  conversion,  although  the 
statutes  authorixe  the  sheriff  to  take  posses- 
sion of  the  partnership  property  and  sell  the 
interest  of  the  partner  therein,  since  this 
authorizes  only  sudi  custody  as  is  necessary 
to  sdl  the  partner's  right  to  an  accounting. 
(Wash.)  481. 

A  barber's  diair  and  looking  glass  are  hdd 
to  be  tools  of  trade,  and  exempt  to  him  as  a 
mechanic     (Tenn.)  559. 

Damages. 

In  determining  the  damages  for  injury  to 
property  by  the  exercise  of  the  right  of  em- 
inent domain,  it  is  held  that  future  profits  of 
the  business  of  the  owner  of  the  prapertj 
cannot  be  considered  for  any  purpose,  and 
that  the  damages  must  be  estimated  as  of 
the  time  when  the  injury  is  done,  unaffected 
by  any  subsequent  change  of  circumstances. 
(Pa.)  724. 

Bet-off. 

The  right  to  set  off  a  deposit  in  an  insol- 
vent bank  sgainst  a  note  which  matures  after 
the  receiver^  appointment  is  uphdd  without 
any  demand  for  tiie  deposit,  and  the  court 
holds  that  the  receiver  is  not  a  bona  fide 
purchaser.     (Md.)  388. 

Copyright  penalties. 
The  penalty  for  infringing  copies  of  a 
photograph  under  the  F^Leral  statutes  is 
held  to  be  limited  to  the  sheets  found  in  the 
infringer's  possession,  and  not  to  extend  to 
those  which  are  proved  to  have  been  in  his 
possession,  but  which  he  had  previously  dis^ 
posed  of.     (C.  C.  App.  2d  C.)  712. 

Assignment  for  creditors. 
An  assignment  for  creditors  by  partners 
is  hdd  necessarily  to  indude  their  individu- 
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al  property  as  well  as  the  firm  property, 
where  the  statutes  require  a  release  bj  cred- 
itors as  a  condition  of  sharing  in  the  divi- 
dends.    (W70.)  737. 

Proximate  oauae. 
The  rule  of  proximate  cause  in  respect  to 


damage  from  n^ligent  fires  is  held  to  be  lim- 
ited so  as  to  restrict  liability  for  the  spread 
of  the  fire  to  the  premises  abutting  upon 
those  on  which  the  fire  started.  (N.  Y.) 
672. 


IX.  Cbjminal  Law  and  P&aoticb. 


Consent. 
The  fact  that  a  derk  in  a  store  knew  that 
a  burglary  was  to  be  committed,  and,  at  the 
reauest  of  an  ofiicer,  loaned  his  key  to  have 
a  auplicate  made  for  use  by  the  burglar,  is 
held  insufficient  to  constitute  an  assent  by 
the  proprietor  to  the  crime,  where  his  con- 
duct was  not  known  to  his  employer,  and 
it  does  not  appear  that  he  had  any  author- 
itj  to  admit  persons  to  the  store  at  night 
(Iowa)  862. 

Burglarious  entry, 
A  burglarious  entry  is  held  to  be  made 
without  the  burglar  getting  into  a  building, 
where  he  bored  holes  into  a  granary  and  by 
the  aid  of  the  pressure  caused  by  the  weight 
of  the  grain  removed  a  portion  of  it  through 
the  holes  thus  made.     (N.  D.)  812. 

Conspiracy. 
Criminal  responsibility  for  a  conspiracy 
to  defraud  by  means  of  professed  material- 
izing seances  is  held  to  be  unaffected  by  the 
alleged  fact  set  up  in  defense,  that  no  ra- 
tional person  oould  be  deceived  by  so  trans- 
parent a  humbug.  (Mich.)  218. 
46L.R.A* 


Forgery, 
The  fact  that  an  order  for  the  payment  of 
money  has  no  revenue  stamp  upon  it  is  held 
insufficient  to  prevent  it  from  being  the  sub- 
ject of  forgery,  notwithstanding  the  Federal 
statute  declares  that  such  an  instrument  un- 
stamped shall  be  invalid  and  of  no  effect,  and 
not  admissible  in  evidence.     (Tex.)  464. 

Sale  of  intosrioants. 
The  delivery  by  a  carrier  of  intoxicating 
liquors  to  a  consignee  who  owns  them  is  held 
not  to  violate  a  statute  prohibiting  the  sell- 
ing or  furnishing  of  such  liquors  to  any  per- 
son in  that  county.     (Ga.)  417. 

Argument  to  jury, 
Infiammatory  appeals  to  the  passion  and 
prejudice  of  the  juiy,  against  the  accused  in 
a  criminal   case,  are  held  ground   for   re- 
versal.    (N.  Y.)  641. 

Habeas  corpus. 
The  power  of  a  court  of  merely  concurrent 
jurisdiction  to  review  a  decision  upholding 
the    constitutionality   of   a   statute   under 
which  a  conviction  is  had  is  denied.  (Colo.) 
866. 
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Actional  plalntlfTe  control  of  lalt  brought 

for  all  Blxnilarly  situated  880 

Appeal!  reTersal  of  conviction  because  of 
unfair  or  irrelevant  argument  oar  state- 
ments of  fact  by  prosecuting  attor- 
ney : — (I.)  Improper  arguments  or 
statements  as  a  ground  for  appeal ; 
(II.)  necessity  of  objection,  and  when 
made ;  (III.)  what  relief  must  be  asked 
for;  (IV.)  necessity  of  ruling  and  ex- 
ception ;  (V.)  necessity  of  perpetuation 
in  the  record  ;  (VI.)  effect  of  withdraw- 
al or  direction  to  disregard  :  (a)  gener- 
ally ;  (&)  by  prosecuting  attorney  ;  (o) 
by  the  court;  (VII.)  must  be  prejudi- 
cial :  (VIII.)  the  degree  of  Impropriety 
warranting  a  reversal :  (a)  the  general 
principle ;  (h)  denunciation  and  abuse 
of  the  defendant ;  (c)  attack  on  de- 
fendant's witnesses ;  id)  attack  on 
counsel ;  (0)  misstatement  of  the 
facts ;  (/)  statement  of  facts  not 
proved :  (1)  in  opening  address ;  (2) 
In  closing  argument ;  (3)  In  embellish- 
ment otr  Illustration  of  argument;  (g) 
comments  on  excluded  evidence; .  (A) 
misstatements  of  the  law ;  (I)  refer- 
ence to  previous  conviction  or  other 
crimes;  (/) comments  on  personal  ap- 
pearance of  the  defendant ;  (k)  com- 
ments on  absence  of  witnesses  and 
what  they  would  testify  to:  (1)  com- 
ments on  character  and  failure  to 
prove  character;  (m)  expression  of 
personal  opinion  as  to  guilt ;  (n)  ap- 
peals to  passion,  prejudice,  and  public 
opinion  ;  (0)  comments  on  cos(  of  trial, 
i\ight  to  appeal,  punishment,  etc. ; 
(IX.)  Improper  language  prompted  by 
statements  of  the  defense;  (X.)  effect 
of  verdict  which  is  clearly  right  641 

Arrest.     See  Wbits. 

Assessments.       See     Public     Impbotb- 

MBNTS. 

Assignment.     See  Tbadbkabk. 

Bnll.     See  Wbits. 

Bailment)  liability  to  servants  of  bailee 
for  injuries  caused  by  condition  of 
thing  balled  104 

Bills  and  notes  |  rights  of  holder  of  nego- 
tiable paper  transferred  after  matur- 
ity : — (I.)  Effect  of  transfer  after  ma- 
turity on  negotiability ;  (II.)  rights  ac- 
quired under  transfer :  (a)  the  general 
doctrine;  (b)  different  statements  of 
the  rule;  (0)  the  correct  rule;  (III.) 
defenses  which  maker  may  make :  (a) 
general  rules  as  to  right  to  defend; 
(5)  want  or  failure  of  consideration; 

i6L.R.  A. 


(0)   illegal  consideration;   (d)  usury; 

(0)  fraud  in  inception;  (f)  violation 
of  contemporaneous  agreement;  (g) 
that  it  was  partnership  paper;  (h) 
that  It  was  accommodation  paper;  (<) 
that  It  was  Intended  for  collateral  se- 
curity;  (/)  that  It  had  been  lost  or 
stolen ;  (k)  that  transfer  was  unau- 
thorized ;  (0  that  debt  had  been  at- 
tached   or   garnished;   (m)   payment: 

(1)  as  a  defense  generally ;  (2)  pay- 
ment by  person  only  secondarily  liable ; 
(3)  effect  of  reissue  after  payment; 
(n)  right  of  the  transferee  to  sue ; 
(IV.)  equities  of  Intermediate  holders: 
(V.)  exception  as  to  paper  taJcen  from 
bona  fide  holder;  (VI.)  exception  as  to 
collateral  matters:  (a)  the  general 
rule ;  (b)  what  matters  are  collateral 
— Instances;  (VII.)  exceptions  as  to 
set-offs  and  couhterclaims :  (a)  the 
general  rule;  (b)  under  statutes  as  to 
set-off  of  mutual  claims;  (c)  under 
special  statutes;  (<f)  equitable  set-offs ; 
(e)  Interposition  of  set-off  against  set- 
off;  (T)  effect  of  agreement  for  set-off ; 
(VIII.)  exception  as  to  instruments 
drawn  payable  without  defalcation  or 
discount;  (IX.)  effect  of  dishonor  as 
to  Interest,  Instalments,  or  part  of  a 
series;  (X.)  effect  of  transfer  and  In- 
dorsement at  different  times;  (XI.)  ef- 
fect of  extension  of  time;  (XII.)  effect 
of  renewal  of  note;  (XIII.)  effect  of 
action  brought;  (XIV.)  rights  of  hold- 
er against  Indorser :  (a)  general  rules 
as  to  effect  of  transfer;  (b)  demand 
and  notice  to  charge  Indorser:  (1)  on 
time  notes ;  (2)  on  demand  notes ; 
(XV.)  special  rules  based  on  character 
of  the  instrument:  (a)  checks;  (b) 
certificates  of  deposit ;  (0)  negotiable 
bonds;  (XVI.)  actions  against  trans- 
ferees to  enforce  equities;  (XVII.) 
proof  with  reference  to  equities 

Bonndarles.     See  Watbbs. 

Brldgrei    liability   of  street-railway   com- 
pany for  refloorlng 

Carriers;  liability  to  servants  of  other 
persons 
Liability  of  consignee  to  servants  of  car- 
rier 
Liability  of  carrier  for  transporting  in- 
toxicating liquors : — (I.)  In  general ; 
(II.)  what  is  a  transportation  or  con- 
veyance? (III.)  the  question  of  knowl- 
edge; (IV.)  evidence  to  support  «m- 
viction;  (V.)  sufficiency  of  Indictment 
or  complaint 
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Cliattelai  liability  to  fervants  of  other  per- 
sons for  Injuries  caused  by  condition  of  104 

Conductor.     See  BiASTEB  and  Sbbtant. 

Confltet  of  lawai  as  to  jurisdiction  oyer 

sea  264 

Contraeti    exempting    from    liability    to 

serrants  of  other  party  64 

Corporatlonai  charter  restrictions  on  eli- 
gibility to  become  a  shareholder  In  a 
corporation  618 

Criminal  law.  See  Appbal;  Intbbwaii 
Rbtbnub;  Wbits. 

Danverona  aveneleaf  liability  to  serr- 
ants of  other  persons  for  Injuries  by      116 

Bxeentlon.     See  Lbvt. 

Extradition  I  serrlce  of  process  on  fngl- 

tlye  in  custody  711 

Hlflrbwars.     See  Public  IifPBOYBMBNTB. 

Inaolvency.     See  Tbaobm abk. 

Internal  revenne}  want  of  Internal  reye- 
nue  stamp  on  Instrument  requiring 
stamp  as  affecting  criminal  prosecu- 
tion: — (I.)  When  unstamped  Instru- 
ment *s  the  subject  of  a  crime  or  the 
means  d  its  commission ;  (II.)  instru- 
ments collateral  to  the  criminal  charge  464 

Intoxlcatlngr  Ilqnors.     See  Cabbibbs. 

Jurisdiction.     See  Watbbs. 

Ijalces}  Jurisdiction  over  277 

Ijandlord  and  tenant |  landlord's  llahU-    • 
ity  to  seryants  of  other  person  for  de- 
fects in  premises  88 

LoTTl  on  partnership  property  for  the  debt 
of  a  partner : — (I.)  Possession :  (a)  by 
sheriff;  (b)  by  purchaser;  (II.)  what 
may  be  sold;  (III.)  leyy  on  specific 
articles;  (IV.)  trespass  in  making  a 
leyy ;  (V.)  ascertaining  the  interest  of 
the  Judgment  debtor ;  (VI.)  injunction 
against  Interfering  with  partnership 
property;  (Til.)  other  equitable  re- 
lief; (VIII.)  priority  of  firm  creditors 
as  againat  a  leyy  for  an  indlyidual 
debt;  (IX.)  real  estate;  (X.)  execu- 
tions against  both  partners;  (XI.) 
statutory  proylsions;  (XII.)  Bnglish 
and  Canadian  cases:  (o)  possession  in 
making  leyy;  (b)  what  may  be  sold; 
(0)  purchaser;  (d)  injunction  against 
sale;  (e)  ascertaining  the  interest 
•old;  (/)  priority  of  executions  for 
firm  debts ;  (g)  statutory  proylsions      481 

Master  and  aerranti  when  a  conductor 
is  deemed  to  be  a  coseryant  of  other 
railway  employees: — (I.)  Doctrine 
that  a  conductor  is  a  coseryant  ol  a 
subotrdlnate  because  both  are  engaged 
in  the  same  general  business :  (a)  deci- 
alons  under  the  common  law ;  (b)  deci- 
sions under  statutes  embodying  com- 
mon-law principles;  (II.)  circum- 
stances constituting  a  conductor  a  yice 
principal  as  to  subordinates :  (a)  pow- 
er to  control  the  subordinate  who  was 
Injured ;  (b)  power  to  contrbl  accom- 
panied by  the  power  to  employ  and  dis- 
charge; (0)  conductor  considered  as 
the  head  of  a  department :  (d)  nature 
of  the  act  which  caused  the  injury, 
position  of  conductor  tested  by ;  (III.) 
relation  ol  conductor  to  employees  oth- 
er than  those  under  his  control :  (a) 
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generally  ;  (b)  relation  of  conductor  to 
members  of  the  crewB  of  other  trains ; 
(e)  relation  of  conductor  to  employees 
trayeling  on  his  train,  but  not  subject 
to  his  control ;  (d)  relation  of  conduct- 
or to  seryants  working  on  or  near  the 
track;  (IV.)  conductors  pro  hao  Hee, 
position  of  887 

The  right  of  a  seryant  to  recoyer  damages 
from  persons  other  than  his  master  for 
Injuries  receiyed  in  the  performance  of 
his  duties: — (I.)  Scope  of  note;  (11.) 
general     principles    stated     and    dis- 
cussed :    (a)    action   sounding  in  con- 
tract   not    maintainable    by    stranger 
thereto;  (b)  breach  of  duty  the  foun- 
dation  of  the  right   to   recoyer;    (0) 
when  a  duty  to  use  care  may  be  predi- 
cated as  to  a  stranger  generally ;  (d) 
duty  arising  from  defendant's  control 
of  the  Injurious  agency ;  (o)  extent  of 
duty  apart  from  exercise  of  control: 
(1)  early  cases  reylewed:  (2)  doctrine 
of  Brett,  M.  R.,  In  Heayen  y.  Pender; 
(3) doctrine  of  other  modem  decisions; 
(4)  concluding  remarks ;  (III.)  knowl- 
edge as  an  element  of  a  defendant's 
liability  to  the  seryants  of  another  per- 
son :  (a)  generally ;  (b)  duty  to  com- 
municate  knowledge;    (IV.)    measure 
of  care  obligatory  as  regards  the  sery- 
ants of  other  persons:  (a)  generally; 
(b)  as  compared  with  measure  of  care 
required   from   a  master  to  his   own 
seryant ;  (o)  effect  of  agreements  be- 
tween plaintiff's  master  and  the  defend- 
ant, exempting  def^dant  from  liabil- 
ity;  (V.)  liability  of  carrier  to  sery- 
ants of  other  persons;  (VI.)  liability 
of  occupant  of  premises  to  seryants  en- 
tering them:   (a)    general  principles: 
(1)    liability  to  seryants  inyited,  ex- 
pressly or  by  implication ;  (2)  liability 
to  servants  entering  as  mere  licensees; 
(8)    liaMlity  to  seryants  entering  as 
trespassers;   (b)   liability  to  seryants 
transporting  merchandise,  etc,  to  or 
from  defendant's  premises:   (1)  sery- 
ants  conyeying   articles   to   or   from 
warehouses,  factories,  etc ;   (2)   serv- 
ants conyeying  articles  to  or  from  the 
premises  of  railway  companies;    (8) 
miscellaneous;   (o)   liability  of  owner 
of   premises    to   seryants   of    persons 
contracting  with  him  for  the  perform- 
ance  of  work   thereon:    (1)    general 
principles;  (2)  duty  to  seryants  sent 
to  <1o  temporary  work;   (8)   duty  to 
8er\'ants  engaged  in  the  erection   of 
buildings:    (4)   duty  to  seryants  en- 
gaged in  mining;  (5)  duty  to  seryants 
working  on  railways ;  (6)  duty  to  serr- 
ants working  on  ships;  (7)  liability  to 
seryants  of  subcontractors;  (8)  duty 
to  warn  contractor's  seryants  of  the  ap- 
proach of  transitory  dangers ;  (0)  when 
the  owner  of  premises  may  be  held  lia- 
ble for  a  contractor's  negligence ;  (10) 
reseryation  of  control  oyer  the  work  by 
the  principal  employer;  effect  of;  (d) 
liability  of  owner  of  premises  to  sery- 
ants of  a  contractor  not  employed  by 
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htnwelf;  (0)  liability  to  public  mtt- 
•Bts  entering  premises  In  dlsGbarge  of 
official  duties:  (Til.)  liability  of  the 
owner  of  premises  of  wlUcli  he  Is  not 
In  possession:  (a)  general  principles; 
(ft)  landlord  not  liable  for  injuries 
cmased  by  a  want  of  proper  repair ;  (0) 
lessor  responsible  for  parts  of  leased 
building  which  he  keeps  under  his  own 
eontrol ;  (d)  landlord  responsible  for 
concealed  defects ;  (e)  consequences  of 
landlord*s  knowledge  of  purpose  for 
which  premises  are  to  be  used  by  ten- 
■Bt ;  (f )  liability  of  landlord  for  a  nuia- 
ance;  (g)  lessor  not  liable  for  the 
negliffsnce  of  the  leasee  or  his  serrants 
In  conducting  the  business ;  {h)  effect 
of  sn  agreement  by  the  landlord  to  re- 
pair ;  (i)  effect  of  an  agreement  by  the 
tenant  to  repair:  (/)  rule  where  the 
lease  inyolyes  the  exercise  of  public 
franchise:  (ft)  rule  under  statutes 
modifying  common-law  rules ;  (I)  rule 
Jn  case  of  sublease;  (m)  liability  to 
wrrants  Tislting  premises  on  business 
with  the  tenants ;  (VIII.)  liability  aria- 
Ing  from  the  Joint  use  of  premises  by 
•ereral  employers :  (a)  llaiblllty  of  one 
contractor  to  the  serrants  of  another 
working  on  the  same  premises;  (b) 
liability  of  a  ccmtractor  to  the  serrants 
d  the  principal  employer;  (o)  liabil- 
ity of  a  contractor  to  a  servant  of  a 
lessee  of  the  contractee;  (d)  liability 
of  oonaignee  to  servants  of  carrier ;  (a) 
liability  for  injuries  caused  by  wires 
extending  over  ttie  premises  of  others ; 
(f)  liability  ot  one  of  two  persons  mak- 
ing a  Joint  use  of  structures  to  the 
servants  of  the  other ;  (g)  liability  ol 
a  railway  company  to  the  servants  of  a 
person  upon  whose  premises  it  operates 
a  spur  track :  (h)  liability  to  servants 
where  two  or  moi«  railway  companiea 
use  the  same  tra^s;  (i)  liability 
where  two  companies  Jointly  use  sta- 
tion grounds;  (/)  liability  d  shipper 
oi  goods  to  seamen  and  stevedore; 
(IX.)  liability  of  owner  or  occnpior  of 
land  to  servanta  working  on  adjacent 
premises;  (X.)  llablUty  for  injuries 
eansed  by  the  condition  of  chattels  de- 
livered by  the  defendant  to  the  plain- 
tllTs  master:  (a)  Injurlea  caused  by 
an  appliance  under  the  control  of  the 
defendant  at  the  time  of  the  accident ; 
(5)  injurlea  caused  by  sn  appliance  not 
under  the  control  of  the  defendant  at 
the  time  oi  the  accident:  (1)  liability 
of  vendor  to  vendee's  servants;  (2) 
llablUty  for  tiie  condition  of  a  chattel 
transferred  for  temporary  purposes; 
(8)  duty  of  keeping  appliance  bailed 
in  safe  condition  usually  Ilea  on  bailee ; 
(o)  rule  In  the  case  of  things  dangerous 
in  themselves ;  (d)  liability  as  depend- 
ent on  proximity  of  cause:  (1)  when 
the  chain  of  causation  Is  complete  or 
broken ;  (2)  eoncorrent  liability 

]i«sli*«»oe«    Bee  liABm  axd  Biktaiit. 

Ocean  I  Jurisdiction  over 

46  K  R.  A. 


Oflleersi  liability  to  public  servants  enter- 
ing premises  in  dlschsrge  of  official 
duties  81 

erslklp.     See  Livr. 
aents.     See  Public  IicPBOVsicnifTS. 
mate  eavaei  as  aif acting  liability 
for  Injury  to  servant  of  other  person     110 

Pvblle  ImpreTementai  liability  of  street 
railway  for  paving  asseasments: — 
General  provisions ;  liability  on  ground 
of  benefits  to  property  and  franchises ; 
under  statute  authorising  assessment 
of  "landa,**  "buildings,*'  etc;  liablllty 
for  pavement  laid  before  trade;  lia- 
bility after  removing  tracks;  space 
which  company  Is  required  to  pave; 
liability  for  pavement  outside  of  track ; 
liability  for  paving  at  street  Inter- 
sections; for  paving  streets  bordering 
on  neutral  ground ;  effect  of  agree- 
ment at  time  of  extending  tracks; 
exemption  from  assessment  on  payment 
of  Hoense  fees;  extent  of  repairs;  re- 
paving;  refloorlng  bridge;  changing 
method  of  staying  stringers;  liability 
for  preliminary  work ;  preliminary  no- 
tice to  company ;  estoppel  to  deny  llsr 
bllity;  amount  for  which  company  is 
liable;  liability  for  worthless  pave- 
'  ment ;  liability  of  receiver ;  neceaslty  of 
assessing  company;  when  street  Is 
paved  ao  as  to  Impose  duty  to  repair 
or  repave;  liability  where  city  is  to 
furnish  materials;  increasing  liability 
of  company ;  by  whom  assessment  col- 
lected ;  lien  for  assessment  108 

Rafllreadsi  liablllty  for  injuries  to  serv- 
anta of  other  persons  88 

Receivers  I  liability  for  street  assessment 
on  street  railway  201 

See  Wbits. 
See  Bnxa  axd  Noctb. 

Blkipl  liability  of  owner  to  servants  o< 
other  persons  working  thereon  78 

Jurisdiction  over  ships  at  sea  204 

Slklpptagri  liability  of  shipper  of  goods  to 
seamen  and  stevedore  104 

Stamps.    See  ImmuvASs  RBvnvun. 

Street  railwars.     See  Public  Impbovb- 

KBIITS. 

Streets.    See  Public  Ixfbovbkbiitb. 

tractors  I  liability  to  aervants  of  T8 
lark  I  transfer  of  trademark  by 
bankruptcy  or  Insolvency  assign- 
ment:— (I.)  The  general  rule  as  to 
transferability;  (IL)  mode  of  trans- 
fer; what  rights  pass;  (III.)  distinc- 
tion between  trademarks  attaching  to 
place  or  product  and  those  attaching  to 
the  person;  (IV.)  trademark  consist- 
ing of  business  name  041 

Trial.    See  Appbal. 

IPiTaterai  periodical  appropriation  of  170 

Bight  to  store  appropriated  water  822 

Jurisdiction  over  sea: — (I.)  Over  oceans 
In  general ;  (II.)  ovar  straits*  channels, 
and  narrow  seas;  (III.)  over  coast 
water :  (a)  general  discussion ;  (5)  Ju- 
rlsdietionai  question  primarily  one  for 
the  law-making  power;  (o)  courts 
have  recognised  8-mlle  limit;  id) 
claims  to  more  extended  Jurisdiction; 
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(IT.)  enforcement  of  law  within  3- 
mlle  limit;  (V.)  conflict  of  law;  (VI.) 
Inland  water:  (a)  tMiys;  (b)  Inland 
seas  and  rivers ;  (o)  g^at  lakes ; 
(VII.)  jurisdiction  as  between  nation 
and  snbdlvision  thereof;  (VIII.)  Juris- 
diction as  between  subdivisions  of  na- 
tion 
L.  R.  A. 


264 


Writs  I  serrice  of  process  on  prisoner:— 
lYocess  may  generally  be  served; 
prisoner  serving  sentence;  assistance 
of  court ;  service  on  Jailer ;  service 
immediately  after  discharge  from  crim- 
inal arrest;  effect  of  privilege  from 
first  arrest;  Illegality  of  first  arrest; 
cnstodj  uidsr  extradition  prweedinp 
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(Separate  Index  to  Notes  precedes  thli.) 


ABAinOOlfMEKT. 

See  Waters,  5. 

ACCIDElfT  IHSITBANCE. 

See  IvBVBAJXCE,  11-13. 


An  acknowled^ent  of  an  instrument 
adopting  a  child,  which  is  required  to  be 
made  like  that  of  a  deed  of  real  estate,  may 
be  taken  by  a  deputy  clerk,  under  Iowa 
Code,  S  277,  which  gives  him  authority  to 
take  acknowledgment  "of  instruments  in 
writing,"  although  §  1955,  providing  for  the 
acknowledgment  of  conveyances  of  real  es- 
tate before  ''some  judge  or  clerk,"  does  not 
specifically  mention  deputies,  as  this  section 
is  to  be  construed  with  S  277.  Hilpipre  v, 
Claude  (Iowa)  171 

Notes  and  Bsisrs. 

Acknowledgment;   disqualification  of  in- 
terested party  to  take.  721 

ACTION  OB  SUIT. 

See  also  Conflict  of  Laws,  2 ;  C])bedit- 
OBS'  Bills;  Exeoutobs  and  Adminis- 
TBATOBS,  2;  Injunction;  Limitation 
OF  Actions;  Pbison,  1 ;  Waters,  12. 

1.  The  property  owner  is  not  a  necessary 
party  to  a  suit  by  a  gas  company  to  enjoin 
the  placing  of  governors  upon  the  meter  by  a 
third  person,  although  it  is  done  with  the 

Sropcrty    owner's     consent.      Consolidated 
^aa  Co.  V.  Blondell  (Md.)  187 

2.  The  original  jplaintiff  has  no  authority 
to  continue  the  action  after  he  has  assigned 
his  right  and  the  assignee  has  settled  or  de- 
mauds  a  discontinuance,  under  N.  Y.  Code 
Civ.  Proc.  §  756,  providing  for  such  continu- 
ance after  transfer  of  plaintiff's  interest. 
Hirshfeld  v.  Fitzgerald  (N.  Y.)  839 

3.  One  who  brings  an  action  on  behalf  of 
himself  and  others  similarly  situated  who 
may  come  in  and  share  in  the  expenses  has 
the  right  to  control  the  action,  and  may  con- 
tinue, compromise,  abandon,  or  discontinue 
it  at  pleasure,  until  a  creditor  similarly  sit- 
uated has  procured  an  order  to  be  made  a 
party  to  the  action,  or  has  served  a  notice  of 
a  motion  to  be  brought  in,  or  until  interloc- 
utory judgment  is  entered.  Id. 
46  L.  R.  A. 


Notes  and  Bsiefs. 

Action;  to  establish  right  in  land  in  other 
state.  460 

For  breach  of  contract  between  other  par- 
ties. 514 

Plaintiff's  control  of  suit  brought  for  all 
similarly  sitmited.  839 

Plaintiff's  power  to  setUe  or  discontinue; 
right  of  others  similarly  situated.  841 

ACT  OF  GOD. 

Notes  and  Beikfs. 
Act  of  God;  causing  injury  to  vessel.  274 


Notes  and  Briefs. 

Admiralty ;  suit  in,  for  wrongful  act  caus- 
ing death.  275 

ADOPTION. 

See   Acknowledgment;    Pabbnt   and 
Child  ;  Wills,  2. 


See  Doweb. 

AFFIDAVIT. 

See  Replevin. 

AIiTBRATIOK  OF  IN8TBITMENTS. 

See  Evidence,  2. 

ANTI-TRITST. 

See  FOBFEITUBE. 

APPEAL  AND  EBBOR. 

1.  An  appeal  from  a  judgment  in  an  ac- 
tion by  a  city  against  ^ose  who  refuse  to 
pay  an  amount  charged  to  them  as  a  paving 
assessment,  under  a  statute  authorizing  the 
paving  to  be  carried  on  by  ew  parte  proceed- 
ings inaugurated  by  municipal  authorities 
alone,  under  an  ordinance  imposing  two 
thirds  of  the  costs  upon  the  abutting  own- 
ers, without  either  their  knowledge  or  con- 
sent,— is  within  the  clause  of  La.  Const 
1898,  art.  85,  extending  the  jurisdiction  of 
the  supreme  court  to  all  cases  in  which  the 
constitutionality  or  legality  of  any  tax,  toll, 
or  impost  whatever  shall  be  in  contest,  whec 
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the  defenduits  insist  that  the  assessmeiit 
tinder  the  ordinance  was  not  -warranted  by 
the  statute.     Shreveport  v.  Prescott  (La.) 

193 

2.  The  supreme  court  having  assumed 
jurisdiction  of  a  cause  under  La.  G<xLst. 
1898,  art.  85,  giving  jurisdiction  in  all  cases 
in  which  the  constitutionality  or  legality  of 
any  tax,  toll,  or  impost  whatever  shall  he  in 
contest,  when  the  amount  involved  is  below 
the  limit  of  the  appellate  jurisdiction,  wUl, 
not,  the  question  being  one  of  the  law,  deal 
with  any  question  of  evidence  which  does 
not  appertain  strictly  thereto.  Id. 

3.  A  certificate  by  the  appellate  division, 
that  a  reversal  was  upon  the  law  and  upon 
the  facts,  will  not  prevent  the  court  of  ap- 
peals from  determining  whether  a  question 
of  fact  is  involved,  and  reviewing  the  law, 
if  there  is  none.  Hirshfeld  v.  Fitzgerald 
(N.  Y.)  839 

4.  Findings  that  a  plaintiff  suing  to  set 
aside  a  deed  and  mortgaffes  never  executed 
or  acknowledged  the  deed,  but  that  her  sig- 
nature and  that  of  the  notary  public  to  the 
acknowledgment  clause,  though  genuine, 
were  obtained  by  some  trick  or  artifice  which 
is  unknown,  when  accompanied  by  a  decision 
in  her  favor  and  unanimously  affirmed  by 
the  appellate  division,  without  any  finding 
that  the  plaintiff  was  negligent  or  was  es- 
topped to  deny  the  validity  of  the  deed,  or 
that  the  holders  of  the  mortgages  were  bona 
fide  purchasers, — ^are  conclusive  in  the  court 
of  appeals  in  her  favor,  and  preclude  any 
contention  that  she  was  negligent  or  es- 
topped or  that  the  mortgages  were  held  by 
bona  fide  purchasers.  Marden  v.  Dorthy 
(N.  Y.)  694 

5.  Unless  the  record  or  case  on  appeal  sets 
out  matter  from  which  the  appellate  court 
can  see  that  there  was  error,  the  presump- 
tion in  favor  of  the  correctness  of  the  pro- 
ceedings b^low  universally  obtains.  James 
V.  Western  North  Carolina  R.  Go.  (N.  C.) 

306 

6.  It  will  be  presumed  by  the  court  of 
appeals  that  all  the  facts  warranted  by  the 
evidence  and  necessary  to  support  the  judg- 
ment were  found  by  a  referee,  when  his  de- 
cision does  not  separately  state  the  facts 
found  by  him,  and  the  judgment  entered 
thereon  has  b^  affirmed  by  the  appellate 
division.  Solomon  v.  Continental  F.  Ins. 
Co.  (N.  Y.)  682 

7.  In  the  absence  of  the  evidence,  or  of  a 
statement  that  there  was  none,  the  appellate 
court  will  not  presume  that  there  was  none 
to  support  an  instruction  given  by  the  trial 
court.  James  v.  Western  North  Carolina  R. 
Co.  (N.  C.)  306 

8.  Evidence  of  the  suffering  of  the  mother 
on  account  of  a  son's  death,  for  which  action 
is  brought,  is  not  prejudicial  error  on  the 
ground  that  the  damages  belong  to  the 
father  only,  as  it  is  immaterial  to  the  defend- 
ant how  they  are  distributed.  Norfolk  ft  W. 
R.  Co.  V.  Stevens  (Va.)  367 

9.  The  exclusion,  on  cross-examination, 
46  L.  R.  A. 


of  questions  bearing  on  the  motive  or  feslinc 
of  a  witness  for  the  state  against  an  accused 
person,  will  not  be  prejudicial  error^  when 
these  matters  were  made  immaterial  by  the 
admitted  conduct  of  the  accused.  State  v. 
Abley  (Iowa)  862 

10.  A  proposed  amendment  to  make 
pleadings  conform  to  the  proof,  which  wm 
erroneously  denied  by  the  court  on  the 
ground  that  it  was  unnecessary,  may  be 
treated  on  appeal  as  if  it  had  been  allowed, 
when  the  rights  of  the  parties  were  deter- 
mined on  the  facts  as  established  by  the  evi- 
dence. National  Bank  of  Commerce  v.  Feen- 
ey  (S.  D.)  732 

11.  Harsh  and  unjust  statements  of  the 
district  attorney,  not  founded  upon  evidence, 
but  resting  wholly  upon  his  unsupported 
declarations,  persisted  in  after  repeated  ob- 
jections, and  his  right  to  make  them  sus- 
tained by  the  court,  together  with  threats  of 
popular  denunciation,  and  an  attempt  to 
frighten  the  jury  by  declaring  that  they 
would  commit  the  unpardonable  sin  if  they 
found  for  the  defendant, — ^will  constitute 
cause  for  reversal  of  the  conviction.  People 
v.  Fielding  (N.  Y.)  641 

12.  The  mere  general  instruction  to  the 
jury,  that  they  are  not  to  consider  any  facts 
but  those  which  have  been  proven  by  tLe  wit- 
nesses or  the  exhibits,  is  not  sufficient  to 
cure  inflammatory  appeals  to  passion  and 
prejudice  against  the  accused  in  a  cpiminal 
case  and  threats  to  the  jury  of  popular  de- 
nunciation. Id. 

13.  An  attorney  who  has  persisted  in  his 
efforts  to  protect  his  client  against  improper 
statements  of  the  prosecuting  attorn^,  until 
the  court  has  held  that  he  is  out  of  order, 
is  not  obliged  to  run  the  risk  of  punishment 
for  contempt  by  continuing  to  object,  but  his 
objections  will  be  applied  to  all  that  is  sub- 
sequently said  by  the  district  attorn^.  Id. 

14.  An  irrelevant  instruction  which  may 
have  been  in  some  degree  prejudicial  may 
constitute  groimd  of  reversal.  (XRouke  v. 
Citizens'  Street  R.  Co.  (Tenn.)  614 

15.  A  defect  in  an  instruction,  consisting 
of  an  assumption  of  a  fact,  is  cured  by  other 
instructions  which  clearly  present  to  the 
jury  the  question  as  to  the  fact  thus  as- 
sumed. Kansas  City,  Ft.  S.  ft  M.  R.  Co.  v. 
Becker  (Ark.)  814 

10.  An  instruction  that  a  boy  injured 
while  playing  with  a  street  car  was  not  en- 
titled to  ihe  rights  of  a  passenger,  though  it 
did  not  state  what  the  rights  of  a  passenger 
would  be,  is  not  prejudicial  error,  where  the 
jury  were  fully  instructed  as  to  the  law  ap- 
plicable to  the  facts  in  the  case.  George  v. 
Los  Angeles  R.  Co.  (Cal.)  829 

17.  An  instruction  which  correctly  states 
the  law  cannot  be  complained  of  by  a  pitrtv 
on  the  ground  that  it  is  inconsistent  with 
other  instructions  more  favorable  to  him. 

Id. 

18.  The  surprise  of  the  unsuccessful  coun- 
sel at  a  decision  does  not  constitute  a 
ground  for  reopening  the  case.    People  €Z 


ARQUMBNT^BAIIiMKNT. 
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rcL  L'Abbe  t.  Lake  County  Diet.  Ct.  (Colo.) 

850 
Notes  Ain>  Bbieto. 

Appeal;  reversal  of  conviction  becanae  ol 
unfair  or  irrelevant  argument  or  statements 
of  fact  by  prosecuting  attorney: — (I.)  Im- 
nroper  arcuments  or  statements  as  a  ground 
for  appeal;  (IT.)  necessity  of  objection,  and 
when  made;  (III.)  what  relief  must  be 
asked  for;  (IV.)  necessity  of  ruling  and  ex- 
oeption;  (V.)  necessity  of  perpetuation  in 
the  record;  (VI.)  effect  of  withdrawal  or  di- 
rection  to  disregard:  (a)  generally;  (b) 
by  prosecuting  attorney;  (o)  by  the  court; 
(VII.)  must  be  prejudicial ;  (VIII.)  the  de- 
gree of  impropriety  warranting  a  reversal: 
(a)  the  general  principle;  (h)  denunciation 
and  abuse  of  the  defendant;  (o)  attack  on 
defendant's  witnesses;  {d)  attack  on  coun- 
sel; (e)  misstatement  of  the  facts;  (f) 
statement  of  facts  not  proved:  (1)  in  open- 
ing address;  (2)  in  closing  argument;  (3) 
in  embellishment  or  illustration  of  argu- 
ment; ig)  comments  on  excluded  evidence; 
{h)  misstatements  of  the  law;  (i)  reference 
to  previous  conviction  or  other  crimes;  (/) 
comments  on  personal  appearance  of  the  de- 
fendant; {k)  comments  on  absence  of  wit- 
nesses and  what  they  would  testify  to;  (I) 
comments  on  character  and  failure  to  prove 
eharacter;  (in)  expression  of  personal  opin- 
ion as  to  guilt;  (n)  appeals  to  passion,  pre- 
judice, and  public  opinion;  (o)  comments 
on  cost  of  trial,  right  to  appeal,  punishment, 
etc;  (IX.)  improper  language  prompted  by 
statements  of  the  aefense;  (£)  effect  of  ver- 
dict which  is  clearly  right.  641 


See  Appeal  and  Ebuob,  11. 

ABBE8T. 

See  Wbit  Ain>  Pbocess,  Notes    and 
Banors. 


See  PuBuc  Iupbovkments,  Notes  Ain> 

BUETS. 


See  Action  ob  Suit,  2;  I^iademabk, 
Notes  and  Bbiets. 

AMBtQJnfOSKT  FOB  OBEDITOBS. 

See  Insolvency. 

ASSOCIATIONS. 

1.  By-laws  of  an  incorporated  nonprofit 
association,  like  those  of  all  other  corpora- 
tions, must  be  limited  to  the  powers  enumer- 
ated in  the  charter,  plus  those  necessarily 
implied  from  the  object  of  incorporation. 
Bailey  v.  Master  Plumbers  Asso.  (Tenn.) 

561 

2.  The  legal  right  of  each  individual 
plumber  to  purchase  supplies  and  materials 
from  any  dealer  or  dealers  he  may  choose 
will  not  justify  a  by-law  of  an  association  of 
plumbers  which  permits  them  to  make  pur- 
chases only  from  such  dealers  as  will  sell  to 

46  L.  R.  A. 


members  thereof  exclusively,  as  the  individu* 
al  right  is  radically  different  from  the  bind- 
ing action,  the  former  being  freedom,  the 
latter  restraint  Id. 

3.  The  defense  that  a  by-law  of  a  plumb- 
ers' association  is  illegal  because  tending  to 
restrict  competition  and  enhance  prices  may 
be  set  up  in  an  action  by  the  association 
against  a  member  for  sums  which  tlie  by-law 
recjuires  him  to  pay  for  work  done  in  compe- 
tition with  other  members,  although  the  de- 
fendant has  himself  received  the  sums  sued 
for  from  his  customers  on  account  of  the 
by-law,  in  addition  to  what  he  would  have 
charged  them  except  for  that.  Id. 

4.  By-laws  of  a  plumbers'  association 
which  compel  every  member  to  make  weekly 
reports  in  open  meetings  of  the  work  done  by 
him,  and  to  pay  fixed  sums  for  certain  items 
of  plumbing  work,  if  done  in  competition 
with  other  members,  are  void  on  grounds  of 
public  policy,  because  tending  to  the  destruc- 
tion of  free  and  natural  competition  and  to 
the  unreasonable  increase  of  prices  to  cus- 
tomers. Id. 

5.  The  restraint  of  trade  and  enhance- 
ment of  prices  by  a  by-law  of  a  plumbers'  as- 
sociation may  render  it  invalid,  though  the 
association  does  not  include  all  the  plumbers 
in  the  city  in  which  the  association  is 
formed.  Id. 

Notes  and  Bbdefs. 

Associations;  illegal  by-laws  of;  making 
combinations.  561 


See  Oabnibument,  1;  lisvT  and  Seiz- 
ubb,  1. 

attestation* 

Notes  and  Bbiefs. 

Attestation;  disqualification  of  interested 
party  to  make.  721 

BAGGAGE. 

See  Cabbiebs,  9;  License,  1. 


See  Wbit    and  Pbooess,    Notes  and 
Bbhts. 


1.  No  bailment  is  created  by  placing  a 
gas  meter  on  the  premises  of  the  consumer,  to 
fulfil  the  requirements  of  the  law,  for  the 
purpose  of  measuring  the  gas  consumed  by 
him  and  connecting  his  pipe  with  the  supply 
pipe  of  the  gas  company.  Consolidated  (ias 
Co.  V.  Blondell  (Md.)  187 

2.  A  mere  bailment,  and  not  a  sale  which 
passes  title,  is  made  by  a  contract  whereby 
farmers  deliver  produce  at  a  factory  owned 
by  them,  to  be  manufactured  into  pickles, 
sauerkraut,  and  other  similar  articles,  the 
proceeds  of  the  sales  of  which  are  to  be  di- 
vided in  a  certain  ratio  between  the  farmers 
and  the  manufacturers.  Sattler  v.  Halloek 
(N.  Y.)  679 


BANKfr— BOUNDABT. 


Notes  aitd  BBmrs. 

Bailment;  liability  to  servants  of  bailee 
for  injuries  caused  by  condition  of  thing 
baUed.  104 

Distinguished  from  sale.  679 


See  also  Bhls  and  Notes,  3;  Gobpoba- 
TI0N8,  7;   Evidence,  6;   Set-Off  and 

Ck)UNTEBGLAIM. 

1.  One  who  contemplates  the  purchase  of 
stock  in  a  national  bank  is  entitled  to  rely 
on  the  publication  of  reports  to  the  comp- 
troller of  the  currency  respecting  its  condi- 
tion.   Gerner  V.  Mosher  (Neb.)  244 

2.  A  director  who  did  not  attest  or  in 
any  manner  participate  in  making  or  pub- 
lishing reports  of  a  national  h&vk  to  the 
comptroller  of  the  currency  is  not  respon- 
sible for  misstatements  therein.  Id. 

3.  Directors  of  an  insolvent  national 
bank,  who  attested  a  report  to  the  comptrol- 
ler of  the  currency,  representing  the  bank  to 
be  solvent,  are  personally  liable  to  one  who 
purchased  stock  in  the  bank  in  reliance  on 
the  report,  even  if  they  had  no  intent  to  de- 
fraud, and  did  not  know  that  the  report  was 
false.  Id. 

Notes  and  Bbiefb. 

Banks;    director's  liability  for  false  re- 
ports. 245 

Statutory  liability  of  stockholders  in;  con- 
trol of  suit  to  enforce.  841 


See  Levy  and  Seizube,  3. 

BENinrOIiENT  SOCIETIES. 

See  Inbubance. 

BEQUEST. 

See  Wills. 

BrLI.  OF  REVIEW. 

See  Review. 

buxs  and  notes. 

See  also  EscBow ;  Evidence,  2 ;  Set-Off 

AND  Ck)UNTBBOLAIM,  4. 

1.  The  fact  that  negotiable  paper  is  over- 
due when  transferred  in  the  usual  course  of 
business  by  an  indorsee  having  all  the  indicia 
of,  an  absolute  title,  but  who  holds  it  in  fact 
only  as  collateral  security,  does  not  subject 
the  title  of  the  transferee,  who  takes  it  after 
maturity,  to  the  latent  equities  existing  in 
favor  of  third  parties  against  the  person  hold- 
ing the  paper  as  collateral.  Young  Men's 
Christian  Asso.  Gymnasium  Co.  v.  Rockford 
Nat.  Bank  (111.)  753 

2.  The  knowledge  of  the  cashier  of  a 
bank,  that  a  note  which  he  discounts  with  the 
funds  of  the  bank  was  given  without  consid- 
eration, is  chargeable  to  the  bank,  and  de- 
feats its  claim  to  be  a  bona  fide  purchaser  of 
the  note  without  notice,  where  the  cashier 
had  full  authority  and  control  of  the  dis- 
counts of  the  bank,  without  reference  to  or 
46  L.  R.  k. 


consultation  witb  any  other  ofiioer.     Morris 
V.  Georgia  Loan,  S.  &  B.  Co.  (Ga.)  506 

3.  That  the  payee  of  a  note  is  cashier  of  a 
bank  which  discounts  it  does  not  charge  the 
bank  with  his  knowledge  of  infirmities  in  the 
note,  where  it  acts  wholly  through  its  dis- 
count committee,  of  which  he  is  not  a  mem- 
ber, and  he  acts  only  for  himself.  National 
Bank  of  Commerce  v.  Feeney  (S.  D.)        732 

4.  A  stipulation  for  a  discount  of  12  per 
cent  if  a  note  is  paid  before  maturity  ren- 
ders it  non-negotiable  because  of  the  uncer- 
tainty as  to  the  amount  to  be  paid.  Id. 

Notes  and  Bbiefb. 

Bills  and  notes;  rights  of  holder  of  nego- 
tiable paper  transferred  after  maturity: — 
( I. )  Efl'ect  of  transfer  after  maturity  on  ne- 
gotiability; (II.)  rights  acquired  under 
transfer:  (a)  the  general  doctrine ;  (b)  dif- 
ferent statements  of  the  rule;  (c)  the  cor- 
rect rule;  (III.)  defenses  which  maker  may 
make:  (a)  general  rules  as  to  right  to  de- 
fend; {h)  want  or  failure  of  consideration; 
(c)  illegal  consideration;  {d)  usury;  (e) 
fraud  in  inception;  (f)  violation  of  contem- 
poraneous agreement;  (g)  that  it  was  part- 
nership paper;  {h)  that  it  was  accommoda- 
tion paper;  (i)  that  it  was  intended  for  col- 
lateral security;  (j)  that  it  had  been  lost  or 
stolen;  {k)  that  transfer  was  unauthorized ; 
{I)  that  debt  had  been  attached  or  garn- 
ished; (m)  payment:  (1)  as  a  defense  gen- 
erally; (2)  payment  by  person  only  secon- 
darily liable;  (3)  effect  of  reissue  after  pay- 
ment; (n)  right  of  the  transferee  to  sue; 
( IV. )  equities  of  intermediate  holders ;  ( V. ) 
exception  as  to  paper  taken  from  bona  fide 
holder;  (VT.)  exception  as  to  collateral  mat- 
ters: (a)  the  genera]  rule;  (6)  what  mat- 
ters are  collateral — instances ;  ( VII. )  excep- 
tions as  to  set-offs  and  counterclaims:  (a) 
the  general  rule;  {h)  under  statutes  as  to 
set-off  of  mutual  claims;  (c)  under  special 
statutes;  (d)  equitable  set-offs;  (e)  inter- 
position of  set-off  against  set-off;  (f)  effect 
of  agreement  for  set-off;  (VIII.)  exception 
as  to  instruments  drawn  payable  without  de- 
falcation or  discount;  (IX.)  effect  of  dis- 
honor as  to  interest,  instalments,  or  part  of 
a  series;  (X.)  effect  of  transfer  and  indorse- 
ment at  different  times;  (XI.)  effect  of  ex- 
tension of  time;  (XII.)  effect  of  renewal  of 
note:  (XIIT.)  effect  of  action  brought; 
(XIV.)    rights  of  holder  against  indorser: 

(0)  general  rules  as  to  effect  of  transfer; 
(b)  demand  and  notice  to  charge  indorser: 

(1)  on  time  notes;  (2)  on  demand  notes; 
(XV.)  special  rules  based  on  character  of 
the  instrument:  \a)  checks;  (b)  certificates 
of  deposit;  (c)  negotiable  bonds;  (XVI.) 
actions  against  transferees  to  enforce  equi- 
ties; (XVII.)  proof  with  reference  to  equi- 
ties. 7$3 

BOOKS. 

See  PBODuonow  of  Documents. 

BOUHDARY. 

The  space  covjered  by  the  high  sea  upon 


Bridob — Carrikrb. 
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^e  border  of  a  state,  to  the  extent  of  3  miles 
from  the  ehore^  is  within  the  operation  of  a 
^tate  statute  creating  a  liability  for  wrong- 
-fully  causing  the  death  of  another.  Hum- 
boldt Luml^r  Mfg.  Co.  v.  Christopherson 
(C.  CApp.  OthC.)  264 

Notes  and  Bbiets. 

See  also  Waters. 

Boundaries;  jurisdiction  over  waters  near 
' coast  of  sea.  280 


See  also    Master  and    Servant,   13; 
Taxes;  Voters  and  Elections,  1. 

Notes  and  Briefs. 

Bridge;   liability  of   street-railway  com- 
pany for  refiooring.  190 

Power  to  tax  for.  381 


1.  A  broker  employed  as  a  mere  middle- 
man, not  to  negotiate  a  sale  or  purchase,  but 

-simply  to  bring  two  parties  together  and  per- 
mit them  to  make  their  own  bargain,  may  re- 
cover an  agreed  compensation  from  either 
-or  both,  though  neither  may  know  that  com- 
pensation is  expected  from  the  other.  Friar 
'v.  Smith  (Mich.)  220 

2.  A  broker  employed  to  sell  property  can- 
not be  at  the  same  time  the  agent  of  the  pur- 
chaser and  entitled  to  commissions  from 
both  parties,  unless  both  principals  know 
that  he  is  acting  in  such  dual  capacity.      Id. 

Notes  and  Briefs. 

Brokers;  employed  as  middlemen;  taking 
•commissions  from  both  sides.  220 

3URDEN  OF  PROOF. 

See  Evidence,  2-10. 


See  also  Criminal  Law,  2;  Evidence, 
17. 

A  burglarious  entry  into  a  granary  was 

-made  by  boring  holes  into  it  from  the  out- 

-flide  with  an  auger,  though  the  burglar  did 

not  and  could  not  get  into  the  building,  when 

the  auger  was  used  not  only  for  the  purpose 

^f  breaking  into  the  building,  but  also  for 

the  purpose  of  committing  a  felony,  which 

was  accomplished  by  the  removal  of  grain 

from  the  granary  through  the  holes  bored 

therein,  by  the  aid  of  gravitation,  which 

forced   grain    out   through     the    aperture. 

-State  V.  Crawford  (N.  D.)  312 

Notes  and  Briefs. 

Burglary;  what  constitutes  breaking  and 
•entering.  312 

BY-LAWS. 

See  Associations  ;  Insurance,  16. 


See  also  Custom  ;  Damages,  1 ;  Intozi< 
oatino  Liquors;  Trial,  6. 


fare  at  which  round-trip  tickets  had  been  pre- 
viously sold  on  Sundays  cannot  be  claimed 
by  one  who  gets  on  the  train  on  Sunday  with- 
out such  ticket  merely  because  he  was  un- 
able to  procure  such  a  ticket  on  account  of 
the  ticket  office  being  closed.  Johnson  v. 
Georgia  B.  &  Bkg.  Co.  (Ga.)  502 

2.  The  face  of  a  passenger's  ticket  is  not 
the  sole  criterion  of  his  riglit  of  passage,  but 
if  he  has  made  a  valid  contract  for  passage, 
he  is  entitled  thereto,  though  the  face  of  the 
ticket  may  not  in  any  true  sense  express  the 
contract.  O'Rouke  v.  Citizens'  Street  R.  Co. 
(Tenn.)  614 

3.  There  is  an  implied  contract  on  the 
part  of  a  common  carrier  that  a  passenger 
shall  receive  proper,  polite,  and  courteous 
treatment  from  its  employees.  Knoxville 
Traction  Co.  v.  Lane  (Tenn.)  540 

4.  Injuries  to  the  feelings  and  sensibili- 
ties of  a  woman  of  good  character  while  a 
passenger  on  a  street  car,  caused  by  insult- 
ing and  indecent  language  used  to  and  about 
her  by  one  of  the  carrier's  employees  in 
charge  of  the  car,  renders  thp  carrier  liable 
for  damages,  irrespective  of  any  negligence 
in  employing  the  servant  or  of  any  authori- 
zation or  ratification  of  his  conduct.        Id. 

5.  A  condition  on  a  transfer  check,  that 
the  passenger  agrees  to  pay  the  regular  fare 
charged,  in  case  of  controversy  with  the  con- 
ductor about  the  check  and  its  refusal,  and 
then  apply  at  the  office  of  the  company  for 
reimbursement, — is  void  because  unreason- 
able. O'liouke  V.  Citizais'  Street  R.  Co. 
(Tenn.)  614 

6.  A  condition  printed  on  a  street-railway 
transfer  check,  that  the  passenger  will  ex- 
amine date,  time,  and  direction,  and  see  that 
they  are  correct,  is  void  for  unreasonable- 
ness,— especially  when  these  matters  are  so 
complex  that  an  inexperienced  passenger 
could  not  examine  them  and  see  that  they 
are  correct  within  the  time  at  disposal  and 
without  an  explanation.  Id. 

7.  The  mistake  of  a  street-car  conductor 
in  punching  a  transfer  ticket  so  as  wrongly 
to  indicate  the  hour  of  its  issuance,  making 
it  appear  that  the  passenger,  after  he  has 
diligently  sought  and  promptly  entered  the 
first  passenger  car,  has  no  right  to  ride  there- 
on, will  not  defeat  his  right  of  passage,  when 
he  has  taken  the  ticket,  believing  it  is  all 
that  it  should  be,  and  makes  a  fair  and  reas- 
onable statement  of  the  facts.  Id. 

8.  A  railroad  employee  gratuitously  car- 
ried by  a  train  toward  home  after  his  day's 
work  is  done,  when  the  ride  is  a  privilege  in- 
cidental to  his  contract  of  service,  without 
any  charge  or  deduction  from  his  wages,  is 
not  a  passenger,  but  is  a  fellow  servant  of 
the  trainmen.  lannone  v.  New  York,  N.  H. 
AH.  R.  Co.  (R.L)  730 

9.  The  grant,  by  a  railroad  oompany,  to  a 
single  corporation  or  individual,  of  the  ex- 
clusive right  to  enter  passenger  trains  and 
the  passenger  stations  to  solicit  baggage,  and 


of  the  use  of  an  office  in  the  baggage  room  of 
1.  A  right  to  ride  at  the  reduced  rato  of   the  railroad  oompany,  and  also  of  the  privi« 
46  L.  R.  A.  66 
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lege  of  checking  baggage  of  prospective  pas- 
Bengers  at  hotels  and  residences  in  advance 
of  tiie  deliveiy  of  the  baggage  at  the  railroad 
station, — does  not  violate  any  public  duty 
or  deprive  any  citizen  of  any  lawful  right. 
Kates  V.  Atlanta  Baggage  &  Cab  Co.  (Ga.) 

431 
Notes  and  Bbiets. 

Carriers ;  liability  to  servants  of  other  per- 
sons. 56 

Liability  of  consignee  to  servants  of  car- 
rier. 97 

Liability  of  carrier  for  transporting  intox- 
icating liquors: — (L)  In  general;  (II.) 
what  is  a  transportation  or  conveyance  T 
(III.)  the  question  of  knowledge;  (IV.)  evi- 
dence to  support  conviction;  (V.)  sufficiency 
of  indictment  or  complaint.  417 

Discrimination  by;  grant  of  special  privi- 
leges. 431 

Inability  of  passenger  to  get  ticket.       602 

Liability  for  misuse  of  passenger.         649 

Servant  of  railroad  company  as  passenger. 

731 


See  Ikjukctiok,  14;  Nuisances,  Notes 
AND  Bbiefb. 


See  Appeal  and  Erbob,  3. 


See  CoKPOKATiONS,  5. 


OHAtn 


MORTGAGE. 


See  Mortgage,  3-6. 

OHATTEI.8. 

Notes  and  Bbxets. 

Chattels;  liability  to  servants  of  other  per- 
sons for  injuries  caused  by  condition  of. 

104 

CHEAT. 

See  CoNSPiEACT,  6. 

CITY. 

See  Municipal  Cobpobations. 

CUIiBBIFICATIOlf. 

See  CoNSTiTunoNAi.  Law,  6,  6. 

CI.A88    IiEGIBUlLTIOlf. 

See  Constitutional  Law,  7. 


See  Acknowledgment. 

COIXATERAI.  BECURFTT. 

See  Bills  and  Notes,  1. 

COMITT. 

See  Conflict  of  Laws,  4. 

COMMElfCElfEirr. 

See  LiuiTATioN  of  Actions,  2. 
46  L.  R.  A. 


See  also  Conspiiiact,  1-8. 

A  statute  which  does  not  in  terms  apply^ 
to  interstate  business,  but  constitutes  a  po-, 
lice  regulation  of  the 'business  of  certain' 
classes  of  commission  men,  is  not  invalid  as> 
to  local  or  domestic  business  because  it  may 
incidentally  or  indirectly  affect  interstate 
commerce.  State  ex  rel  Beek  v.  Wagener 
(Minn.)  442 

Notes  and  Bbiefs. 

Conmierce;  regulation  of,  by  license  law. 

444^ 
COMMIBBIOK    BCERCHAHTB. 

See  CoMMEBCC;  Constitutional  Law,. 
2,  6,  8. 

CONDUCTOB. 

See  Masteb  and  Sebvant,  Notes  and- 
Briu's. 

CONFI.ICT  OF  I.AWB. 

See  also  Evidence,  3;  Executobs  and^ 
Administrators,  2. 

1.  The  assumption  of  risks  by  a  railroad 
employee  on  account  of  the  acts  or  omissions 
of  other  employees  is  subject  to  the  laws  of 
the  state  in  which  an  injury  is  eustained,  al- 
though the  contract  of  employment  wa» 
made  and  the  service  entered  into  in  another 
state.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 
Becker  (Ark.)  814 

2.  A  cause  of  action  to  enforce  a  liability 
created  solely  by  statute  is  local,  and  can  be* 
enforced  only  in  that  state.  Crippen  v. 
Laighton  (N.  H.)  467 

3.  The  liability  of  a  stockholder  to  credi- 
tors of  a  Kansas  corporation  to  an  extent 
equal  to  the  amount  of  his  stock  is  not  con- 
tractual, but  statutory,  and  not  enforceable* 
in  another  state.  Id. 

4.  Comity  does  not  require  the  enforce- 
ment of  a  liability  of  a  stockholder  in  a  for- 
eign corporation  to  its  creditors,  in  an 
amount  equal  to  the  amount  of  his  stock — 
especially  where  the  laws  of  the  forum  in  re- 
spect to  a  stockholder's  liability  are  essen- 
tially different,  since  there  is  no  way  in 
which  the  obligation  can  be  so  enforced  as  to> 
secure  substantial' justice.  Id. 

5.  Garnishment  of  a  debt  due  to  a  for- 
eign corporation  is  precluded  by  a  previous- 
voluntary  assignment  for  creditors  made  by 
the  corporation  in  another  state,  as  the  right 
to  the  chose  in  action  is  thereby  vested  in  the 
assignee.    Fenton  v.  Edwards  (Cal.)       832 

Notes  and  Bbiefs. 

Conflict  of  laws;  as  to  jurisdiction  over 
sea.  264 

As  to  enforcing  liability  of  stockholder  in 
foreign  corporation.  467 

Comity  as  to  sales  or  transfers  of  property 
in  other  state.  832 

OOKBPIRAOT. 

See  also  Fobfeitubb;  Indicthent,  cto^ 

1.  The  absence  of  intention  to  restrain  in- 
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terstate  commerce  will  not  save  from  con- 
demnation a  scheme  of  manufacturers  to  con- 
trol the  whole  commerce  in  their  commodity 
within  a  large  number  of  states.  United 
States  ▼.  Addyston  Pipe  &  S.  Co.  (C.  C.  App. 
eth  C.)  122 

2.  A  combination  of  manufacturers  in 
different  states,  to  regulate  sales  and  prices 
of  their  commodities  in  a  large  number  of 
states  in  which  it  was  their  invariable  cus- 
tom to  bid  for  the  contracts  and  deliver  the 
goods  at  the  home  of  the  buyer,  is  a  combina- 
tion in  restraint  of  interstate  trade,  within 
the  condemnation  of  the  anti-trust  act  of 
Congress  of  1890.  Id. 

3.  A  secret  combination  to  prevent  com- 
petition and  deceive  the  public  by  a  pre- 
tended competition  in  bidding  for  contracts 
is  a  conspiracy  in  restraint  of  trade,  within 
the  meaning  of  the  act  of  Congress  of  1890. 

Id. 

4.  Contracts  unenforceable  at  common 
law  because  in  restraint  of  trade  are,  if  the 
trade  restrained  ie  interstate,  made  unlawful 
in  an  affihnative  or  positive  sense  by  the  act 
of  Congress  of  July  2,  1890,  so  as  to  be  pun- 
ishable as  a  misdemeanor  and  create  a  right 
of  civil  action  for  damages  in  favor  of  those 
injured  thereby,  and  a  civil  remedy  by  in- 
junction in  favor  of  private  persons  and  the 
public.  Id. 

5.  The  fact  that  a  person  from  whom 
money  was  obtained  by  a  conspiracy  to  cheat 
knew  that  the  representations  were  false, 
and  was  in  fact  a  detective,  does  not  relieve 
the  conspirators  from  criminal  responsibil- 
ity, as  the  conspiracy  was  complete  when 
formed,  and  their  guilt  or  innocence  did  not 
depend  upon  the  success  of  tiie  enterprise. 
People  V.  Oilman  (Mich.)  218 

G.  Criminal  responsibility  for  a  conspir- 
acy to  cheat  by  materializing  seances  of  a 
professed  medium  cannot  be  avoided  on  the 
ground  that  no  crime  was  committed  be- 
cause it  was  an  obvious  humbug  which,  in 
the  nature  of  things,  could  not  deceive  any 
rational  being.  Id. 

CON BTITUTIOlf  AI.  UIlW. 

'See  also  Habeas  Cobpus,  2;   Public 
Impbovemknts,  2;  Statutes,  1. 

1.  A  statute  which  practically  denies  a 
party  the  right  to  sue  on  an  existing  cause 
of  acikion,  by  shortening  the  period  of  limita- 
tions, without  leaving  a  reasonable  time 
thereafter  in  which  to  bring  the  action,  de- 
prives the  party  of  his  property  without  due 
process  of  law.  Osborne  v.  Lindstrom  (N. 
D.)  715 

2.  A  statute  authorizing  the  amount  of 
bonds  to  be  given  by  commission  merchants 
to  be  fixed  by  a  railroad  and  warehouse  com- 
mission is  not  a  delegation  of  legislative  au- 
thority.   State    ex    rel.  Beek    v.  Wagener 

(Minn.)  440 

3.  Corporations  as  well  as  individuals 
are  entitled  to  equal  protection  of  the  laws 
under  U.  S.  Const.  14th  Amend.  Luman  v. 
Hitchins  Bros.  Co.  (Md.)  393 
46  L.  R.  A. 


4.  A  statute  prohibiting  any  officer  of  a 
railroad  or  mining  corporation  to  conduct  or 
be  interested  in  any  mercantile  business  in 
a  certain  county,  without  making  such  a  re- 
striction on  the  officers  of  other  corporations, 
is  in  violation  of  the  constitutional  guaranty 
of  the  equal  protection  of  the  laws.  Id. 

6.  Classification  of  persons  by  a  statute 
which  restricts  one  class  only  must  not  be 
arbitrary  or  unreasonable,  but  must  rest 
upon  some  difference  which  bears  a  reason- 
able and  just  relation  to  the  act  in  respect 
to  which  the  classification  is  proposed.      Id. 

6.  The  peculiar  characteristics  of  agri- 
cultural products  and  farm  produce  and  the 
liability  to  peculiar  abuses  resulting  from  a 
sale  thereof  on  commission  are  such  as  to 
suggest  the  practical  necessity  for  distinc- 
tive legislation  on  the  subject,  different  from 
what  would  be  expedient  or  necessary  in  the 
case  of  other  property  sold  on  commission, 
and  to  justify  the  legislature,  in  its  discre- 
tion, in  puttinff  those  who  sell  them  on  com- 
mission in  a  class  by  themselves.  State  ex 
rel.  Beek  v.  Wagener  (Minn.)  442 

7.  An  ordinance  prohibiting  the  sale  of 
clothing  on  Sunday,  when  it  singles  out  that 
class  of  merchants  and  certain  others  with- 
out any  substantial  reason  for  the  discrim- 
ination, leaving  other  merchants  exempt 
therefrom,  is  unconstitutional  as  special  or 
class  legislation.    Denver   v.   Bach    (Colo.) 

848 

8.  The  regulation  of  the  business  of  com- 
mission merchants  or  persons  selling  agri- 
cultural products  and  farm  produce  on  com- 
mission, in  order  to  protect  a  large  class  of 
people  engaged  in  agricultural  pursuits  and 
more  or  less  remote  from  market  from  impo- 
sition and  fraud  when  intrusting  their  prod- 
ucts and  produce  to  commission  men  for 
sale, — is  a  valid  exercise  of  the  police  power. 
State  ex  rel.  Beek  v.  Wagener  (Minn.)     442 

Notes  and  Bbiefs. 

See  also  Limitation  of  Actions. 

Constitutional  law;  restricting  liberty  of 
contract  or  business  occupation.  394 

Delegation  of  legislative  power;  due  pro- 
cess of  law :  arbitrary  interference  with  occu- 
pations; exercise  of  police  power.  443 

Police  power  as  to  business  on  Sunday; 
class  legislation.  848 

CONTEMPT. 

See  Habeas  Corpus,  1. 

CONTRACTS. 

See  also  Associations,  2-5;  Cabbieks, 
3;  Conspiracy,  4;  Corporations,  1; 
Sunday;  Waters,  13. 

1.  An  individual  assumption  by  trus- 
tees, of  the  indebtedness  of  a  church,  in  reli- 
ance on  subscriptions,  constitutes  a  consid- 
eration for  such  subscriptions.  First  M.  £. 
Church  V.  Donnell-  (Iowa)  858 

2.  An  ambiguous  contract  may  be  inter- 
preted by  the  surrounding  facts  and  circum- 
stances and  the  practical  construction  which 
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the  parti€s  have  given  it.     Sattler  v.  Hal- 
lock  (N.  Y.)  679 

VaUdity. 

3.  A  contract,  the  sole  object  of  which  is 
to  restrain  competition  and  enhance  or  main- 
tain prices,  is  void  as  a  restraint  of  trade. 
United  States  v.  Addyston  Pipe  &  S.  Go.  (C. 
C.  App.  6th  C.)  122 

4.  A  combination  of  manufacturers  to 
limit  competition  and  control  trade  and 
])rices  in  a  large  number  of  states  is  not  legal 
because  the  restraint  is  only  partial  and  lim- 
ited in  territory,  and  does  not  make  a  com- 
plete monopoly,  but  is  tempered  by  fear  of 
competition,  and  affects  only  a  part  of  the 
price.  Id. 

6.  No  conventional  restraint  of  trade  can 
be  enforced  unless  the  covenant  embodying 
it  is  merely  ancillary  to  the  main  purpose  of 
a  lawful  contract,  and  necessary  to  protect 
the  covenantee  in  the  enjoyment  of  the  legiti- 
mate fruits  of  the  contract,  or  to  protect 
him  from  the  dangers  of  an  unjust  use  of 
those  fruits  by  the  other  party.  Id. 

6.  The  extent  of  territory  in  which  a 
competitive  business  may  be  restrained,  in 
order  to  protect  a  purchaser  of  a  business 
and  its  goodwill,  is  determined  by  the  area 
of  the  existing  business,  and  not  by  the  pos- 
sibility of  the  extension  of  the  business. 
Trenton  Potteries  Co.  v.  Oliphant  (N.  J.  Err. 
&App.)  255 

7.  A  covenant  by  the  seller  of  a  business 
and  its  goodwill  to  a  corporation,  not  to  en- 
gage in  a  competitive  business  during  the  life 
of  the  corporation,  which  is  fifty  years,  or 
for  a  short  time  in  excess  of  its  corporate 
life,  is  not  unreasonable  as  to  term.  Id. 

8.  Contemporaneous  but  distinct  pur- 
chases of  manufacturing  businesses  and 
their  goodwill,  protected  by  covenants 
against  competition,  are  not  invalidated  be- 
cause they  co-operate  to  put  five  of  the  prin- 
cipal plants  for  producing  a  certain  com- 
modity into  the  hands  of  one  person,  and  to- 
gether create  a  restraint  or  limit  upon  com- 
petition, which  is  contrary  to  public  policy. 

Id. 

9.  A  covenant  by  the  seller  of  a  business 
and  its  goodwill,  not  to  engage  in  a  com- 
petitive business,  although  in  restraint  of 
trade,  is  not  opposed  to  public  policy,  but  is 
valid  and  enforceable  if  the  restraint  con- 
tracted for  is  partial  and  is  reasonably  re- 
quired for  the  protection  of  the  purchaser 
in  the  use  and  enjoyment  of  the  business 
purchased.  Id. 

10.  A  covenant  in  a  contract  for  the  sale 
of  a  business  and  its  goodwill,  that  the  sell- 
ers will  not  engage  in  the  same  business 
"within  any  state  in  the  United  States  of 
America,  or  within  the  District  of  Columbia, 
except  in  the  state  of  Nevada  and  the  terri- 
tory of  Arizona,  for  the  period  of  fifty 
years,"  is  divisible  as  respects  the  territory 
covered,  and  embraces  not  one  whole  area, 
but  several  areas  coincidefat  with  th«  states 
and  territories  and  the  District  of  Columbia, 
disjunctively  described;  and  the  fact  that  it 
is  invalid  as  to  some  of  the  states  and  terri- 
46  L.  R.  A. 


tories,  because  the  business  purchased  does 
not  extend  to  them,  does  not  render  it  inval- 
id as  to  the  other  states  and  territories,  as  to 
which  the  restraint  is  reasonably  necessary 
for  the  protection  of  the  business.  Id^ 

11.  A  purchase  of  a  manufacturing  busi- 
ness and  its  goodwill,  which  is  protected  by 
the  seller's  covenant  not  to  engage  in  a  com- 
petitive business,  is  not  rendered  unlawful 
by  the  fact  that  it,  in  connection  with  other 
contemporaneous  purchases,  enables  the  pur- 
chaser to  control  an  association  representing 
nearly  all  the  manufacturers  of  a  certain 
commodity,  and  thus  control  prices,  as  the 
public  interest  will  be  protected  by  invali- 
dating the  agreement  for  the  control  of 
prices,  if  that  is  unlawful.  Id. 

12.  A  contract  by  one  selling  stock  in  a 
corporation  organir.ed  for  the  posting  of  bills, 
not  to  engage  in  that  business  in  compe- 
tition with  the  corporation,  is  void  as  in  re- 
straint of  trade,  under  Cal.  Civ.  Code,  S 
1673.  MerchanU'  Ad-Sign  Co.  v.  Sterling 
(Cal.)      •  142 

13.  An  agreement  not  to  engage  in  a  com- 
petitive business,  evidenced  by  a  letter, 
signed  by  the  firm  name,  giving  an  option 
for  the  purchase  of  a  business  and  its  good 
will,  describing  the  vendors  as  ^'We,  the  un- 
dersigned," doing  business  under  the  firm 
name,  and  containing  a  clause,  *'We  also 
agree  that  we  will  not  directly  or  indirectly 
engage  in"  a  competitive  business,  and  a 
writing  signed  by  all  the  members  of  the 
firm,  extending  the  option,  which  is  attached 
to  and  made  part  of  the  original  option, — 
is  both  joint  and  several,  and  binds  the  firm 
and  each  of  its  members.  Trenton  Potteries 
Co.  V.  Oliphant  (N.  J.  Err.  &  App.)         255 

Impairing  oblisatioau 

14.  A  statute  shortening  the  time  of  an 
insurance  company's  immunity  from  suit  to 
forty  instead  of  ninety  days,  but  without  ex- 
tending the  period  of  the  statute  of  limita- 
tions, affects  the  remedy  merely,  and  does 
not  impair  any  contract  right  arising  out  of 
the  issuance  of  a  policy  ^fore  the  statute 
was  changed.  Jones  v.  German  Ins.  Co. 
(Iowa)  860 

Notes  and  Bbiets. 

See  also  Sunday. 

Contracts;  consideration  for  subscription. 

858 

For  monopolies;  illegal  combinations.  127 

Exempting  from  liability  to  servants  of 
other  party.  54 

In  restraint  of  trade;  test  of;  extent  of 
territory  affected;  reasonableness.  256 

Divisibility  of,  when  part  is  illegal.      257 

Rule  of  construction  of.  679 

CONTRIBUTORT  NEOUGENCE. 

See  Negligence. 

COPYBIGHT. 

1.  The  penalty  for  infringing  copies  of  a 
photograph  published  in  a  magazine,  which 
by  U.  S.  Rev.  Stat  t  4965,  is  declared  to  bt 
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$1  for  every  sheet  found  in  the  infrinser's 
possession,  is  limited  to  the  sheets  which 
can  be  condemned  under  the  statute,  and  does 
not  extend  to  sheets  which  have  formerly 
been  in  his  possession,  but  have  beoi  dis- 
posed of  without  being  so  found.  BoUes  v. 
Outing  Ck>mpan7  (C.  C.  App.  2d  C.)        712 

2.  A  photo|^aph  of  a  yacht  under  sail  is 
a  proper  subject  of  copyright,  where  the 
photographer  is  required  to  select  and  utilize 
the  b^t  effects  of  light,  cloud,  and  water, 
and  general  surroundings,  and  combine  them 
under  favorable  conditions.  Id. 

3.  A  copyright  notice  is  sufficient  where 
it  has  the  author's  surname  and  his  residence 
and  place  of  business,  and  there  is  no  other 
person  of  the' same  name  in  the  same  busi- 
ness, although  it  does  not  give  his  initials  or 
Christian  name.  Id. 

4.  The  figures  "93*'  in  a  copyright  notice 
sufficiently  designate  the  date  as  1893.      Id. 

Notes  and  Briefs. 

Copyright;  construction  of  law  as  to; 
penalty  for  infringing  sheets;  sufficiency  oif 
notice.  712 

CORPORATIONS. 

See  also  Associations;  Banks;  Con- 
FLioT  OF  Laws,  3,  4;  Constitutional 
Law,  3;  Contbacts,  12;  Kstoppei.,  1, 

2:  IX  SOLVENCY,  3;  TRUSTS,  3,  4. 

1.  A  corporation  empowered  to  engage  in 
and  carry  on  a  certain  manufacturing  busi- 
ness may  buy  the  business  of  its  competitors, 
and  courts  cannot  pronounce  contracts  for 
such  permitted  purchases  invalid,  although 
they  tend  to,  and  may  temporarily,  produce  a 
monopoly  of  such  manufacture;  and  cove- 
luints  incidental  to  such  permitted  purchases, 
and  reasonably  required  to  protect  the  pur- 
chaser against  the  seller's  engaging  in  com- 
petitive business,  cannot  be  pronounced 
against  public  policy.  Trenton  Potteries 
Co.  V.  Oliphant  (N.  J.  Err.  &  App.)         255 

2.  Directors  who  performed  extraordi- 
nary services  at  a  very  large  expense  of  both 
time  and  money,  by  which  they  saved  the  cor- 
poration from  bankruptcy  by  negotiating  a 
contract  for  the  sale  of  its  property  at  a  large 
price,  after  a  committee  appointed  to  negoti- 
ate a  sale  had  failed  to  do  so,  and  at  a  time 
when  the  corporation  was  without  means  to 
employ  agents  and  could  not  pay  necessary 
traveling  expenses, — may  be  paid  a  reason- 
able compensation  voted  them  by  a  majority 
of  a  quorum  of  stockholders  after  the  services 
had  been  in  large  part  performed,  although 
they  engaged  therein  without  any  contract 
for  compensation,  where  they  did  so  because 
they  deemed  it  improper  to  make  such  a  con- 
tract with  themselves,  and  because  it  would 
have  endangered  the  success  of  their  negoti- 
ations to  have  called  a  meeting  of  the  stock- 
holders at  that  time.  Huffaker  v.  Germania 
Safety  Vault  &  T.  Co.  (Ky.)  384 

3.  A  stockholder  cannot  transfer  the  good 
will  of  the  corporation  with  his  stock  within 
the  meaning  of  a  statute  permitting  one  who 
40  L.  R.  A. 


sells  the  goodwill  of  a  business  to  agree  to 
refrain  from  carrying  on  similar  business 
within  a  limited  territory  for  a  specified 
time.  Merchants'  Ad-Sign  Co.  v.  Sterling 
(Cal.)  142 

4.  The  purchaser  of  stock  in  a  corpora- 
tion, although  entitled  to  examine  its  books, 
is  not,  as  matter  of  law,  under  obligation  to 
do  so  for  the  purpose  of  asoertaining  whether 
or  not  he  has  been  defrauded  in  his  purchase 
of  the  stock,  when  he  is  not  aware  of  any 
ground    of    suspicion.    Gemer    v.    Mosher 

(Neb.)  244 

5.  A  charter  restriction  of  the  right  to 
membership  in  a  corporation  to  persons  of  a 
certain  nationality  is  not  invalid,  unless  pro- 
hibited by  statute.    Blien  v.  Rand  (Minn.) 

618 

6.  A  person  who  is  accepted  as  stock- 
holder in  a  corporation,  by  the  charter  of 
which  he  was  ineligible  to  membership,  is 
estopped  from  denying  his  eligibility  as 
against  creditors  of  the  corporation,  after  it 
has  become  insolvent.  Id. 

7.  A  creditor  who  brings  an  action 
against  a  stockholder  of  a  bank  under  New 
York  banking  law  1892,  S  62,  although  he 
brings  it  on  behalf  of  himself  and  ail  other 
creditors  similarly  situated  who  may  choose 
to  come  in,  is  not  a  trustee  for  other  credit- 
ors, to  such  extent,  at  leaftt,  as  to  require  him 
to  carry  on  the  litigation  for  their  interest 
in  opposition  to  his  own  or  after  he  has  set- 
tled his  claim.  Hirshfeld  v.  Fitzgerald  (N. 
Y.)  839 

8.  A  receiver  had  no  authority  to  bring 
an  action  against  a  stockholder  for  a  debt  of 
the  corporation,  under  N.  Y.  Laws  1892, 
chap.  688,  §  65,  although  such  right  of  action 
is  given  him  by  an  amendment  of  that  stat- 
ute in  1897.  Id. 

9.  A  foreclosure  sale,  under  a  second 
mortgage,  of  the  property  and  franchises  of 
a  railroad  company,  to  a  foreign  corporation, 
does  not  extinguish  the  mortgagor  corpora- 
tion, nor  cause  the  purchaser  to  succeed  to 
it  as  a  corporation  so  as  to  relieve  it  from 
liability  for  the  negligent  management  of 
the  road,  where  the  statutes  contemplate 
that,  before  the  dissolution  of  such  a  cor- 
poration by  sale  of  its  property,  another  cor- 
poration shall  be  provided  to  take  its  place. 
James  v.  Western  North  Carolina  R.  Co.  ( N. 
C.)  306 

10.  Section  697  of  the  North  Carolina 
Code,  providing  that  a  foreclosure  sale  of  the 
property  and  franchises  of  a  corporation  af- 
fects ite  dissolution,  must  be  construed  with 
§§  701,  1936,  and  2005,  which  require  the 
provision  of  another  corporation  to  take  the 
place  of  the  former  one  before  such  dissolu- 
tion can  result.  Id. 

Notes  and  Briefs. 

Corporation;  transfer  of  franchise  of; 
annulment  of;  extinguishment  of.  307 

Compensation  to  directors;  when  lawful. 

385 

Power  of  legislature  over.  393 
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Counterclaim— Damaobs. 


Constitutional  and  statutory  liability  of 
stockholders;  jurisdiction  to  enforce  it.    467 

Charter  restrictions  on  eligibility  to  be- 
come a  shareholder  in  a  corporation.         618 

Duty  of  secretary  as  to  keeping  books  and 
papers.  835 

Privity  of  contract  between  creditors  and 
stockholders;  stockholder's  obligation  for 
debts  of;  statutory  liability;  control  of  ac- 
tion to  enforce;  power  to  discontinue  action. 

841 
COUNTERCIiAIM. 
See  Pleading,  9. 

COURTS. 

See  also  Garnishment,  2;  Removal  or 
Causes. 

1.  The  power  to  abolish  existing  courts, 
and  to  increase  and  diminish  the  number,  is 
included  in  the  legislative  power  to  ordain 
and    cBtablish    them.    McCuUey   v.    State 

(Tenn.)  667 

2.  An  attempt  by  the  legislature  to  re- 
move a  judge  for  causes  which  do  not  give 
the  legislature  any  constitutional  authority 
to  remove  him  is  subject  to  review  by  the 
judiciary.  Id. 

3.  A  person  is  not  "learned  in  the  law," 
within  the  meaning  of  S.  D.  Const,  art.  5, 
§S  10,  26,  declaring  who  shall  be  eligible  as 
judges,  unless  when  elected  he  is  eiSier  ad- 
mitted or  entitled  to  be  admitted  without 
examination  to  practise  as  an  attorney  at 
law  in  the  state.  Jamieson  v.  Wiggin  (S. 
D.)  317 

4.  The  change  of  a  county  from  one  judi- 
cial circuit  to  another,  whose  judges  the 
qualified  voters  of  the  county  had  no  voice 
in  electing,  does  not  violate  Tenn.  Const,  art. 
6,  S  4,  providing  that  "the  judges  shall  be 
elected  by  the  qualified  voters  of  the  district 
or  circuit  to  which  they  are  to  be  assigned." 
McCulley  v.  State  (Tenn.)    '  667 

6.  The  power  to  detach  counties  from 
one  judicial  circuit  and  add  them  to  another 
is  within  the  constitutional  grant  of  legisla- 
tive authority  to  ordain  and  establish  from 
time  to  time  circuit,  chancery,  and  other  in- 
ferior courts.  Id. 

6.  The  removal  of  a  judge  from  office  can- 
not be  made  for  purely  economic  reasons  not 
personal  to  him  or  relating  to  his  administra- 
tion of  the  Oilice,  under  Tenn.  Const,  art.  6,  § 
6,  which  provides  for  the  removal  of  judges 
by  concurrent  vote  of  both  houses  of  the  gen- 
eral assembly,  after  notice  to  the  judge,  ac- 
companied with  a  copy  of  the  causes  alleged 
for  his  removal.  Id. 

7.  Courts  cannot  fix  a  time  different  from 
that  fixed  by  the  legislature  within  which 
suits  may  be  brought,  but  the  fixing  of  such 
time  is  purely  a  le^slative  function.  Os- 
borne V.  Lindstrom  (N.  D.)  716 

Notes  and  Briefs. 

Courts;  eligibility  to  office  of  judge.      317 

COVEKAKT. 

See  also  Contracts,  7-10. 
46  L.  R.  A. 


Notes  and  Briefs. 

Covenants ;  in  restraint  of  trade,  see  CoH* 
tracts. 

CREDITORS'    niLL. 

See  also  Action  or  Suit,  3. 

The  presentation,  allowance,  and  ap- 
proval of  claims  in  an  insolvency  court  are 
the  equivalent  of  a  judgment,  for  the  pur- 
pose of  enforcing  the  creditor's  rights 
against  fraudulent  or  void  acts  of  the  insol- 
vent.   Ruggles  V.  Cannedy  (Cal.)  371 

Notes  and  Briefs. 

Creditors'    bill;      eomplainant's     control 
over;  interests  of  other  creditco's;  parties  in. 

841 

CRmnrAi.  i.aw. 

See    also  Appeal  and  Error,   11-13; 
BuBOLART;  Indictment,  etc. 

1.  One  who  knows  of  a  crime  contem- 
plated against  him  may  remain  silent  and 
permit  matters  to  go  on,  for  the  purpose  of 
apprehending  the  criminal,  without  being 
held  to  have  assented  to  the  act.  State  v. 
Abley  (Iowa)  862 

2.  The  criminal  liability  for  breaking  and 
entering  a  store  building  and  taking  goods 
therefrom  at  night  is  not  defeated  by  the  fact 
that  a  clerk  of  the  proprietor  knew  that  the 
offense  was  to  be  committed  and,  at  the  re- 
quest of  an  officer  acting  as  a  detective,  had 
loaned  his  key  in  order  to  permit  a  duplicate 
to  be  made  for  the  use  of  the  burglar,  where 
it  did  not  appear  that  the  clerk  had  chajge 
of  the  building  or  had  any  right  to  admit 
persons  therein  after  it  was  closed  for  the 
night,  and  his  conduct  was  not  known  to  the 
proprietors,  since  his  assent  to  the  entry 
will  not  be  imputed  to  the  master.  Id. 

Notes  and  Briefs. 

See  also  Appeal  and  Erbob;  Internal  Rkv- 
BNCE;  Writ  and  Process. 

Criminal  law ;  instigating  or  consenting  to 
crime.  863 

CUSTODY    OF    I^AW. 

See  Levy  and  Seizure  1. 

CUSTOM. 

See  also  Time,  2. 

The  mere  fact  that  a  railroad  company 
has  been  accustomed  to  sell  round-trip 
tickets  at  reduced  rates  on  Sundays  cannot 
be  relied  on  to  constitute  a  contract  of  car- 
riage at  that  reduced  rate,  when  a  person 
findd  the  ticket  office  closed  on  Sunday  and  is 
unable  to  get  such  a  ticket.  Johnson  v. 
Georgia  R.  &  Bkg.  Co.  (Ga.)  602 

DAMAGES. 

See  also  Fire. 

1 .  Punitive  damages  are  recoverable  from 
a  carrier  for  insulting  language  to  a  woman 
while  a  passenger,  by  an  employee  of  the  car- 
rier, though  there  had  been  no  negligence  in 
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^Inp1o7ing  him  or  any  authorization  or  rati- 
fication of  his  conduct.  Knoxville  Traction 
<:o.  V.  Lan«  (Tenn.)  649 

2.  Damages  for  the  nervous  condition  of 
4i  woman,  resulting  in  an  attack  of  bronchi- 
tis, are  too  remote  to  be  recovered  in  an  ac- 

-tion  for  the  death  of  her  son.  Norfolk  &  W. 
R.  Ck).  V.  Stevens  (Va.)  367 

3.  Seven  thousand  dollars  and  $5,000, 
respectively,  are  not  excessive  damages  for 
^he  negligent  killing  of  the  captain  and  cook 
of  a  sailing  vessel,  the  former  of  whom  was 
-thirty-five  years  old  and  earning  $100  per 
month,  and  the  latter  thii^ty-nine  years  old 
and  earning  $50  per  month,  both  being  in 

^ood  physical  condition.  Humboldt  Lum- 
ber Mfg.  Asso.  V.  Cliristopherson  ( C.  C.  App. 
«th  C.)  264 

4.  Damages    for  detention    of  payment 
•cannot  be  demanded  in  lieU  of  interest,  when 

the  delay  was  due  to  the  fact  that  the  de- 
mand made  was  oppressive  and  unreasonable. 
Philadelphia  Ball  Club  v.  Philadelphia  (Pa.) 

724 

5.  The  valuation  of  property  injured  in 
'the  exercise  of  eminent  domain  must  be  made 

inunediately  before  and  immediately  after 
*the  damage  is  inflicted,  and  the  measure  of 
damages  recoverable  is  the  difference  between 
'those  valuations,  unaffected  by  any  subse- 
Kjuent  change  in  the  circumstances  or  con- 
dition of  the  property.  Id. 

6.  Future  profits  of  business  cannot  be 
considered,  for  any  purpose  whatever,  in  es- 
timating the  damages  sustained  by  the  owner 

•of  land  which  is  injured  by  an  exercise  of  the 
right  of  eminent  domain.  Id. 

a>AKGEBOU8    AGENCIE8. 

Notes  and  Briefs. 

Dangerous  agencies ;  liability  to  servants 
*of  other  persons  for  injuries  by.  116 


See  Copyright,  4. 


See  also  Appeal  and  Error,  8;  Boun- 
daries; Damages,  2,  3;  Evidence,  10. 

1.  Contributory  negligence  by  deceased  is 
not  a  defense  to  an  action  by  his  represen- 
^tatives  to  hold  another  person  liable  for 
wrongfully  killing  him  because  he  was  mjik- 
4Dg  an  assault  on  a  third.  Tucker  v.  Sti^te 
^x  rel.  Johnson  (Md.)  1.81 

2.  The  statutory  right  of  action  for  dajn- 
<4iges  by  reason  of  death  caused  by  wrongful 
-4ict,  n^lect,  or  default  does  not  extend  to  an 
action  against  a  city  by  the  representatives 
of  one  who  died  from  disease  superinduced 
by  the  neglect  of  sanitary  precautions  on  the 
part  of  the  public  authorities  in  the  con- 

-«truction  or  maintenance  of  a  sewer  system. 
Hughes  V.  Auburn  (N.  Y.)  636 

3.  One  who  brings  an  action  as  the  per- 
-«onal  representative  of  a  deceased  daughter, 
^  recover  damaees  to  the  daughter's  estate 
«f or  injuries  resulting  in  death,  can  assert  no 
«I6L.B.  A. 


right  that  the  daughter  could  not  have  as- 
serted, if  alive.  Id. 

Notes  and  Briefs. 

See  also  Admiralty. 
Death;  justification  for  causing.  181 

DEBTOR    AND     OREDITOB. 

See  Insurance,  17. 

DEDICAXIOK. 

1.  The  dedication  of  a  landing  is  not 
shown  by  the  public  use  of  the  place  for  that 
purpose  for  a  period  of  years,  with  the  con- 
sent of  an  agent  of  a  nonresident  owner, 
where  there  is  nothing  to  show  his  authority 
to  make  such  dedication.  California  Nav.  & 
I.  Co.  V.  Union  Transp.  Co.  (Cal.)  825 

2.  A  nation,  state,  or  municipality  which 
dedicates  land  that  it  owns  in  the  site  of  a 
town  to  public  use  for  the  purpose  of  a  park 
is  as  conclusively  estopped  as  a  private  pro- 
prietor from  revoking  that  dedication,  from 
selling  the  park,  and  from  appropriating  the 
land  which  it  occupies  to  other  purposes  aft- 
er lots  have  been  sold,  after  the  town  has 
been  settled,  and  after  the  park  has  been  im- 
proved with  moneys  raised  by  the  taxation 
of  its  residents  and  taxpayers  in  reliance 
upon  the  grant  and  covenant  which  the  dedi- 
cation evidences.  Davenport  v.  Buffington 
(C.  C.  App.  8th  C.)  377 

Notes  and  Briets. 

Dedication;  essentials  of;  made  by  agent; 
of  public  landing.  825 


See  also  Estoppel,  5;  Real  Property. 

Notes  and  Briefs. 

Deeds;  effect  of,  when  procured  by  fraud. 

695 

DEFINITIOlfS. 

Guests,  see  Innkeepers. 
Immediate  Notice,  see  Insitrance,  14. 
Learned  in  the  Law,  see  Courts,  3. 
Rubbing,  see  Physicians. 

DEI.EGATIO]f     OF     POWER. 

See  Constitutional  Law,  2. 


See  Pleading,  7. 

DEPUTY. 

See  Acknowledgment. 

DEBCEKT  AND  DIBTRIBUTIOK. 

A  woman  entitled  to  dower  is  thereby 
excluded  from  any  claim  to  a  distributive 
share  of  such  portions  of  her  husband's  es- 
tate as  to  which  he  may  have  died  intestate. 
Beaty  v.  Richardson  (S.  C.)  617, 

DEVISE. 

See  Wills. 

DIRECTORS. 

See  Banks^  2,  3;  Cobporations,  2. 
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DISCOVERT     AND     INBPEOTIOlf. 

See  also  Habeas  Cobpus,  1;  Pboduc- 
HON  OF  Documents. 

1.  An  order  for  the  examination  of  a 
woman  by  medical  experts  appointed  by  the 
court  may  be  made  in  an  action  to  recover 
damages  for  personal  injuries.  Lane  v.  Spo- 
kane Falls  &  N.  R.  Co.  ( Wash. )  153 

2.  A  physical  examination  of  a  plaintiff 
in  a  civil  action  for  personal  injuries  may  be 
ordered  by  the  court  in  a  proper  case,  upon 
proper  safeguards  to  protect  the  rights  of 
both  parties,  under  a  penalty  of  the  dis- 
missal of  the  action  for  plaintiff's  refusal  to 
submit.    Wanek  v.  Winona   (Minn.)       448 

Notes  and  Briefs. 

Discovery;  compelling  submission  to  phy- 
sical examination.  153 

Compelling  physical  examination  of  party. 

448 
DISEASE. 

See  Municipal  Corporations,  5. 

PISORDERIiT  HOUSE. 

See  Injunction,  ^U. 

DISQUALIFICATIOlf. 

See  Mortgage,  3. 

DISTRICT     ATTORKET. 

See  Appeal  and  Error,  11,  13. 

DITCH. 

See  Judgment;  Review;  Waters,  6. 

DOCUMENTS. 

See  Pboduction  of  Documents. 

DOWER. 

* 

See  also  Descent  and  Distrirution. 

A  forfeiture  of  the  right  of  dower  of  a 
widow  who  had  lived  in  adultery  after  her 
husband  had  abandoned  her  to  live  in  illicit 
relations  with  another  woman  and  her  efforts 
to  win  him  back  had  been  ineffectual  is  not 
made  by  S.  C.  Rev.  Stat.  1893,  S  1903,  re-en- 
acting the  statute  of  13  Edw.  I.,  chap.  34, 
commonly  called  the  statute  of  Westminster, 
II.,  which  declares  the  forfeiture  of  a  wife's 
right  of  dower  if  she  "willingly  leave  her  hus- 
band and  go  away  and  continue  with  her  ad- 
voutrer."     Beaty  v.  Richardson  (S.  C.)   617 

Notes  and  Briefs. 

Dower;  effect  of  wife's  adultery  on  right 
of;  where  husband  deserted  wife.  519 

DRAIK8. 

See    Death,    2;    Municipal  Corpora- 
tions, 6. 

DRAYMEN. 

See  License,  2. 

DtTE  PROCESS  OF  UIlW. 

See  Constitutional  Law,  1. 

EASEMENTS. 

Notes  and  Briefs. 

Easements;  created  by  dedication.        825 
46  L.  R.  A. 


ELECTIONS. 

See  Voters  and  Elections. 

ELECTRICAX  USES. 

See  also  Evidence,  9. 

An  electric-light  company  using  wire» 
charged  with  a  dangerous  current  owes  a  le- 
gal duty,  irrespective  of  any  contractual  re- 
lation, toward  every  person  who,  in  the- 
exercise  of  a  lawful  occupation  in  a  place- 
where  he  has  a  legal  right  to  be,  is  liable  to- 
come  in  contact  with  the  wires,  to  see  that 
its  wires  are  properly  placed  with  reference 
to  the  safety  of  such  persons,  and  are  prop- 
erly insulated.  Brown  v.  Edison  Elec  Il- 
ium. Co.  (Md.)  745- 

NOTES  AND  BRXEFS. 

Electrical    uses;    liability  for   injury  by- 
electric  wire;  lack  of  insulation.  745> 

EIiECTRIC  UGHTS. 

See  Electrical  Uses. 

EMINENT  DOMAIN. 

See  Damages,  6,  6. 

EQUAIi       PROTECTION       OF      THE 
JJLWB. 

See  Constitutional  Law,  3,  4. 

EQUITY. 

See  Forfeiture;  Injunction. 

ERROR. 

See  Appeal  and  Error. 

ESCROW. 

One  to  whom  a  note  is  delivered  in  es- 
crow, to  be  delivered  to  the  payee  upon  the- 
maker's  death,  without  recalling  it,  has  au- 
thority to  deliver  it  upon  the  lustppening  of 
the  condition,  so  as  to  confer  a  good  title  on 
the  payee:  but  if  it  is  merely  placed  in  his- 
custody  subject  to  the  maker's  orders,  the 
latter's  death  will  terminate  his  authority. 
Daggett  V.  Simonds  (Mass.)  33^ 


Notes  and  Briefs. 
Escrow;  of  note. 
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ESTOPPEL. 

See  also  Corporations,  0;  Dedication^ 
2. 

1.  A  legatee  is  not  estopped  to  question 
the  legality  of  the  incorporation  of  the  es- 
tate by  the  trustees  by  receiving  without  ob- 
jection a  statement  from  them  at  a  meeting- 
called  to  ratify  their  acts,  and  by  acceptiuj^ 
her  share  of  the  stock  and  the  dividends- 
thereon  for  a  few  months,  where  none  of  thfr 
facts  or  circumstances  were  communicated  to- 
her,  and  she  did  not  know  them  or  under- 
stand her  rights.  Garesche  v.  Levering  In- 
vestment Co.  (Mo.)  232- 

2.  No  estoppel  to  deny  his  interest  in  the 
goodwill  of  a  corpofation  arises  in  case  of 
the  sale  of  corporate  stock  by  one  who  under- 
takes to  sell  with  his  stock  his  interest  in  the- 
goodwill  of  the  business.  Merchants'  Ad- 
Sign  Co.  V.  Sterling  (Cal.)  14^ 


fivmENCB. 


88» 


3.  Mere  acquiescence  for  a  time,  by  a  gas 
company,  in  the  placing  of  governors  on  its 
^as  meters,  will  not  prevent  it  from  obtain- 
ing an  injunction  against  such  unlawful 
acts,  when  the  evil  or  trespass  is  increasing. 
Consolidated  Gas  Co.  v.  Biondell  (Md.)   187 

4.  A  partnership  is  not  estopped  from 
claiming  the  ownership  of  property  as 
against  an  officer  who  levies  upon  it  as  the 
property  of  one  member  of  the  firm,  merely 
because  the  firm  has  construed  a  contract 
with  a  third  person  to  give  the  title  to  the 
latter,  when  the  levy  was  not  based  on  that 
fact.    Skavdale  V.  Moyer  (Wash.)  481 

5.  No  estoppel  against  denying  the  valid- 
ity of  a  spurious  deed  is  created  by  the  genu- 
ine signature  ui  the  apparent  grantor,  which 
was  obtained  by  some  device  or  artifice,  and 
who  did  not  execute  or  acknowledge  the 
deed, — at  least  in  favor  of  persons  who  have 
advanced  money  on  the  faith  of  a  false  rec- 
ord, but  without  having  seen  or  acted  upon 
the  genuine  signature.  Marden  v.  Dorthy 
(N.  Y.)  694 

Notes  and  Briefs. 

Estoppel;  by  signing  instrument  without 
understanding  the  transaction.  095 

EVIDENCE. 

See  also  Appeal  and  Errob,  5-8;  Dis- 
covert AND  Inspection,  1. 

1.  It  is  a  matter  of  common  knowledge 
that  cars  marked  ''Special"  are  run  at  fre- 
quent intervals,  carrying  freight,  over  some 
street  railways.  Oren  ex  rd.  Barbour  v. 
Pingree  (Mich.)  407 

Presumptions  and  bnrden  of  proof. 

2.  It  will  be  presumed  that  words  on  the 
face  of  a  note  providing  for  a  certain  dis- 
count if  it  is  paid  before  maturity  were  writ- 
ten thereon  contemporaneously  with  the  exe- 
cution of  the  instrument  and  as  a  constitu- 
ent part  thereof,  if  there  is  no  evidence  to  the 
contrary.  National  Bank  of  Commerce  v. 
Feeney  (S.  D.)  732 

3.  The  presiunption  is  that  an  assign- 
ment for  creditors  which  it  is  stipulated  has 
been  made  by  a  foreign  corporation  in  an- 
other state  to  an  assignee  residing  therein 
and  where  the  company  was  doing  business, 
in  conformity  with  the  laws  of  that  state,  is 
valid  and  was  made  in  that  state,  although 
the  home  of  the  corporation  was  in  another 
atate.    Fenton  v.  Edwards  (Cal.)  832 

4.  There  is  no  presumption  of  law  that  a 
boy  under  fourteen  years  of  age  did  not  have 
capacity  to  understand  that  it  was  dangerous 
for  him  to  go  in  front  of  a  moving  car,  but 
his  contributory  negligence  in  so  doing  is  a 
question  for  the  jury  free  from  any  such  pre- 
sumption. Qeorge  v.  Los  Angeles  R.  Go. 
(Cal.)  820 

5.  The  president  and  cashier  of  a  bank, 
who  personally  conduct  its  business,  cannot 
be  presumed  ignorant  ot  the  falsity  of  re- 
ports which  they  publish  of  the  bank's  con- 
dition, when  the  books  of  the  Imnk  disclose 
the  facts.    Qerner  v.  Mosher  (Neb.)        244 

6.  An  injury  to  a  railroad  track  inspee- 
46  L.  R.  A. 


tor  by  an  iron  pin  thrown  off  from  a  tender 
on  a  train  run  by  a  company  other  than  his 
employer,  while  he  was  standing  more  than 
10  feet  from  the  track,  does  not,  by  virtue 
of  the  maxim  res  ipsa  loquitur,  entitle  him 
to  recover  from  the  owner  of  the  train,  with- 
out showing  its  negligence.  Cleveland,  C.  C. 
&  St  L.  R.  Co.  V.  Be^  (Ind.)  Sa 

7.  Negligence  will  be  presumed  from  the 
placing  of  an  empty  keg  near  an  open  hatch 
upon  covers  so  piled  &at  jarring  them  ia 
likely  to  cau9  the  keg  to  roll  into  the  hatch 
and  endanger  men  working  below.  The  Jos- 
eph B.  Thomas  (C.  C.  App.  9th  C.)  5a 

8.  The  burden  of  proving  negligence  caus- 
ing an  injury,  in  a  case  in  which  there  is  no 
special  absolute  duty  which  is  not  reciprocal, 
imposed  by  law  or  by  contract  upon  the  doer, 
in  relation  to  the  causal  act  or  omission,  but 
where  the  rights  and  duties  of  both  parties 
are  co-ordinate  and  complementary,  is  not 
discharged  without  proof  of  the  failure  of 
the  defendant  to  exercise  that  degree  of  care 
which  the  law  requires.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  Berry  (Ind.)  3a 

9.  A  prima  facie  presumption  of  negli- 
gence on  the  part  of  an  electric-light  com- 
pany arises  by  an  injury  to  a  boy  while  clean- 
ing a  small  roof  over  a  window  just  below  a. 
second-story  window,  by  coming  in  contact 
with  the  point  of  a  dangerously  charged 
wire  left  sticking  up  and  entirely  uncovered 
where  it  was  jointed  just  beyond  an  insula- 
tor and  only  a  few  inches  from  the  roof  on 
which  he  was  working,  where  there  is  noth- 
ing to  show  any  want  of  care  on  his  part. 
Brown  v.  Edison  Elec.  Ilium.  Co.  (Md.) 

745 

10.  One  who  has  been  shown  to  have 
wrongfully  killed  with  a  deadly  weapon  an- 
other who  was  assaulting  a  third  has,  in  or- 
der to  avoid  liability  under  a  statute  giving: 
relatives  of  deceased  a  right  of  action  for 
wrongful  death  if  no  justification  has  been 
shown  by  plaintiff,  the  burden  of  proving 
justification  or  legal  excuse  for  the  Idllinfi;, 
such  as  the  bona  fide  belief  on  reasonable 
grounds  that  such  person  would  be  killed  or 
suffer  grievous  bodily  harm  which  could  be 
prevented  only  by  the  use  of  the  weapon. 
Tucker  v.  State  ex  rel.  Johnson  (Md.)     181 

Doonmentary. 

11.  A  letter  requesting  the  services,  and 
parol  evidence  of  their  performance,  are  ad- 
missible to  establish  a  claim  under  a  will 
giving  testatrix's  estate  to  the  one  who  shall 
take  care  of  her  during  her  last  illness,  and 
whose  claim  shall  be  evidenced  by  a  written 
request  for  such  services  signed  by  testatrix. 
Dennis  V.  Holsapple  (Ind.)  168^ 

Opinions  or  eonelnaiona. 

12.  A  general  inquiry  regarding  rumora 
and  publications  and  testimony  upon  other 
trials,  and  the  opinion  of  the  witnesses  as  to 
the  effect  thereof  upon  the  character  of  the* 
plaintifif  in  a  libel  suit,  is  not  competent  on 
an  issue  of  the  truth  of  a  libel.  Brewer  v. 
Chase  (Mich.)  397 

13.  One  present  at  the  killing  cannot  stat* 
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to  the  jury  his  impreflsion  of  the  effect  which 
•a  beating  by  one  person  of  another  was  pro- 
ducing, in  an  action  to  hold  a  third  person 
liable  in  damages  for  killing  the  former, 
where  there  is  nothing  to  prevent  his  de- 
scribing to  the  jury  what  he  saw.  Tucker  v. 
State  ex  rel.  Johnson  (Md.)  181 

]>eelAration8;  rem  seatsB. 

14.  Evidence  that  children  of  a  passenger 
were  crying  and  much  alarmed  when  he  was 
ejected  from  a  street  car  is  admissible  as 
part  of  the  res  geatw  on  the  ^estion  of  the 
conductor's  manner  and  actions  in  effecting 
the  expulsion.  O'Rouke  v.  Citizens'  Street 
R.  Co.  (Tenn.)  614 

14a.  Upon  the  question  whether  or  not 
there  has  been  a  valid  delivery  of  a  note 
made  by  a  person  since  deceased,  his  direc- 
tions and  admissions  in  regard  thereto  are 
admissible  in  evidence  against  his  executor. 
Dciggett  V.  Simonds  (Mass.)  332 

IteleTanoj. 

15.  A  former  agent  cannot  testify  to  the 
intention  of  the  owners  of  land  as  to  dedica- 
tion thereof  to  public  use,  where  his  testi- 
mony is  unsupported  by  any  facts  tending 
to  show  that  he  knew  what  their  intention 
wasj  and  is  unaccompanied  by  any  acts  or 
-declarations  of  the  owners.  California  Xav. 
•&  I.  Co.  V.  Union  Transp.  Co.  (Cal.)        826 

16.  Proof  that  other  persons  had  heard  ru- 
mors or  statements  such  as  have  been  stated 
in  a  libelous  publication  is  not  admissible 
for  the  defense,  although  it  may  be  shown 
that  defendant  had  heard  such  charges  or 
that    they    were    true.     Brewer    v.    Chase 

(Mich.)  397 

IXTeisl&t  and  snfiLoieney. 

17.  An  intent  to  steal  grain  in  a  granary 
is  sufficiently  shown  by  boring  auger  holes 
into  it  from  the  outside  and  taking  grain 
therefrom  by  aid  of  the  law  of  gravitation. 
IState  V.  Crawford  (X.  D.)  312 

18.  The  testimony  of  the  cook  upon  a  ves- 
sel, who  has  had  sufficient  experience  to  be 
able  to  form  an  accurate  opinion  upon  the 
•question,  may,  when  corroborated  by  circum- 
stances, be  given  preference  to  that  of  the 
•captain,  as  to  whether  or  not  the  sea  was 
rough  at  a  time  and  place  that  the  vessel  un- 
dertook to  perform  a  service  which  would 
be  dangerous  if  the  sea  was  rough.  Hum- 
boldt Lumber  Mfg.  Asso.  v.  Christopherson 
(C.  C.  App.  9th  C.)  264 

Notes  akd  Bbiefs. 

Evidence;  presumption  of  negligence  in 
•case  of  accident.  36 

Burden  of  proof  as  to  justification  for 
wrongfully  causing  death.  181 

Opinions  of  witnesses;  value  of.  274 

Presumption  as  to  statute  of  other  state. 

461 

Presumption  of  negligence  in  case  of  in- 
jury by  electric  wire.  74r» 

Presumption  as  to  negligence.  815 
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Presumption  as  to  capadty  of  inrants. 

829 

Of  books  of  corporation.  835 

EXECUTION. 

See  IiEVY,  Notes  and  Bimcrs. 

EXECUTORS     AND     ADMINI8TRA. 
TORS. 

See  also  Estoppel,  1;  Tbusts,  6. 

1.  The  accounts  of  an  executor  will  be 
surcharged  to  the  amount  of  a  commission 
taken  by  him  upon  wrongfully  incorporating; 
the  estate  and  turning  the  real  estate  into 
shares  of  stock.  Garesche  v.  Levering  In- 
vestment Co.  (Mo.)  232 

2.  An  administrator  who  takes  land  as 
assets  by  express  provision  of  law  haa  no 
such  right,  title,  or  interest  in  and  to  the 
lands  of  his  intestate  in  another  state  as 
will  authorize  him  to  sue  to  redeem  from  a 
mortgage  thereon  by  setting  off  against  the 
mortgage  debt  waste  committed  by  the 
mortgagee  in  possession  after  the  death  of 
the  intestate,  or  to  recover  damages  for 
waste  or  trespass  on  such  lands.  Price  v. 
Ward  (Nov.)  459 

NoTSB  Ain)  Briefs. 

Executors  and  administrators;  right  to 
redeem  from  mortgage  as  to  land  in  other 
states.  460 


See  Levy  and  Seizi7re»  3. 


See  LiCKNSE. 

EXTRADITION. 

Notes  and  Bbiefs. 

Extradition ;  service  of  process  on  fugitive 
in  custody.  711 

FACTORS. 

See  CoMMSBOB;  Cokstitutionai.  Law, 
2. 

fai.se  imprisonment. 

1.  The  decision  that  an  ordinance  is  abso- 
lutely void  does  not  render  the  president  of 
the  municipality,  who  is  by  statute  made  a 
conservator  of  Uie  peace,  liable  for  false  im- 
prisonment by  reason  of  causing  a  person  to 
be  arrested  for  violation  of  that  ordinance, 
when  he  acted  in  good  faith,  in  the  belief 
that  the  ordinance  was  valid.  Tillman  v. 
Beard  (Mich.)  215 

2.  The  president  of  a  villaee  ordering  an 
arrest  to  be  made  ill^ally  without  any  com- 
plaint and  warrant,  for  violation  of  an  ordi- 
nance by  keeping  a  peanut  stand  in  the 
street  without  a  license,  is  liable  for  dama- 
ges, though  he  acted  in  good  faith  and  was 
by  statute  a  conservator  of  the  peace.         Id. 

Notes  and  Briefs. 

False  imprisonment;  liability  of  offieer  for 
causing.  216 


False  Repbisbntationb— Hiohwats. 
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:TA1ME   REPBESENTATIOlfB. 

Sec  Fraud  and  Fbauduleitt  Convey- 
ances. 

JPEIXOW  8EBVAKT. 

See  Master  and  Servant. 

7INBIHG8. 

See  Appeal  and  Error,  4. 


See  also  Proximate  Cause,  2;  Rail- 
roads. 

The  extent  of  liability  for  negligently 
starting  a  fire  which  spreads  to  lands  of 
other  owners  is  the  damage  done  on  the 
■abutting  lands,  and  the  liability  does  not 
-extend  to  damages  to  the  lands  of  more  re- 
mote proprietors,  to  which  the  fire  may 
spread.     Hoffman  v.  ELing  (N.  Y.)  672 

Notes  and  Briefs. 

Fire;  extent  of  liability  for  spread  of.  673 


A  forfeiture  of  property  under  the 
■anti-trust  act  of  1890,  S  6,  cannot  be  declared 
in  an  equity  suit.  United  States  v.  Addy- 
«ton  Pipe  &  S.  Co.  (C.  C.  App.  6th  C.)     122 

FORGERY. 

See  also  Estoppel,  5;  Real  Property. 

The  want  of  an  internal  revenue  stamp 
•does  not  prevent  an  order  for  the  payment  of 
money  from  being  a  subject  of  forgery,  al- 
though the  Federal  statute  provides  that 
«uch  an  instrument,  unless  stamped,  shall  be 
invalid  and  of  no  effect  and  not  admissible 
in  evidence.    Thomas  v.  State  (Tex.)       454 

XRAUD    AND    FRAUDUIiElfT     CON- 
VETANCE8. 

See  also  Banks,  3;  Corporations,  4; 
Estoppel,  5. 

A  person  may  be  liable  in  an  action  for 
false  representations  made  by  him,  even  if  he 
<lid  not  know  they  were  untrue.  Gerner  v. 
Mosher  (Neb.)  244 

KoTBS  AND  Briefs. 

Fraud;  liability  for  false  statements  in 
•official  reports  by  bank  directors.  245 

-GAMBLING. 

See  Injunction,  12, 13. 


See  also  Conflict  of  Laws,  5. 

1.  Notice  to  a  debtor  of  an  assignment 
for  creditors  made  in  another  state  by  his 
•creditor  need  not  be  given  him  before  an  at- 
-taehment  of  the  chose  in  action,  in  order  to 
■make  the  assignment  binding  upon  him,  if  he 
receives  the  notice  pendente  lite  in  time  to 
Avail  himself  of  it  in  discharge  of  the  suit 
against  him.    Fenton  v.  Edwards  (Cal.) 

832 

2.  Where  an  assignee  under  a  void  as- 
signment for  creditors  has  been  garnished  in 
46  L.  R.  A. 


a  Federal  court  to  satisfy  a  creditor's  claim» 
only  the  surplus  after  sach  claim  is  satisfied 
can  be  reached  by  a  subsequent  garnishment 
proceeding  by  another  creditor  in  a  state 
court.    McCord-Brady  Co.  v.  Mills  (Wyo.) 

737 
GAS. 

See  also   Bailment,    1;    Estoppel,   3; 

Injunction.  3. 

1.  A  consumer  of  gas  has  a  right  to  place 
la  governor  for   regulnting  the   pressure   of 

gas  on  any  part  of  the  pipe  on  his  own  prem- 
ises, which  belongs  to  hira.  Consolidated 
Gas.  Co.  V.  Blondell  (Ma.)  187 

2.  Placing  a  governor  for  the  regulation 
of  the  pressure  of  gas  on  the  gas  meter  or  its 
lead-pipe  connections,  without  the  consent  of 
the  gas  company,  which  by  law  is  responsi- 
ble for  the  safe  condition  of  the  apparatus, 
is  an  unlawful  trespass. — at  least  when  such 
meter  and  connecting  pipes  belong  to  the 
company.  Id. 

GIFT. 

S<*e  KscRow. 

GOODWILL. 

See  Corporations.  3;  Estoppel.  2. 

HABEAS  CORPUS. 

1.  The  power  to  compel  a  witness  to  give 
«p  books  and  papers  may  be  inquired  into 
on  habeas  corpus  to  review  a  commitment 
for  contempt' in  disobeving  the  order.  Ex 
parte  Clarke  (Cal.)         *  835 

2.  A  flecinion  in  favor  of  the  constitution- 
ality of  a  statute  under  which  a  conviction 
is  had  cannot  he  reviewed  on  habeas  corpus 
by  a  court  which  has  merely  concurrent,  and 
not  appellate,  jurisdiction  in  the  matter. 
People  ex  rel.  Campbell  v.  Second  Judicial 
Dist.  Ct.  (Colo.)  855 

\OTKS    AND    HRIEFS, 

,     Habeas  corpus;  to  test  question  of  juris- 
diction. 835 

What  mav  be  reviewed  in  case  of.  850 

HACKS. 

See  Carrikrs.  0. 

HIGH  SEAS. 

Soe     lioiNUARIKS.    XOTKS    AND    BrIEFS. 

HIGHWAYS. 

See  also  Municipal  Corporations,  3,  4 ; 
Public  Improvements;  Street  Rail- 
ways. 

1.  Injury  to  a  traveler,  riding  with  an- 
other, on  a  highway,  in  consequence  of  the 
latter's  negligence  in  connection  with  a  de- 
fect in  the  highway,  is  not  caused  by  the  de- 
fect in  the  highway,  within  the  meaning  of 
the  Connecticut  statutes  authorizing  actions 
for  injuries  from  such  defects.  Bartram  v. 
Sharon  (Conn.)  144 

2.  A  right  of  action  created  by  statute 
for  injuries  caused  by  a  defective  highway  is 
for  the  enforcement  of  a  penalty  for  a  public 
wrong,  and  is  limited  to  the  strict  provisions 
of  the  statute.  Id. 

3.  The  dedication  of  a  highway  along  th* 
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shore  of  navigable  waters  outside  of  towns 
and  cities  does  not  carry  with  it  a  right  to 
land  vessels  indiscriminatelv  on  such  high- 
way, and  use  it  as  a  public  landing  place  to 
discharge  and  receive  freight  and  passen- 
gers. California  Nav.  &  I.  Go.  v.  Union 
Transp.  Co.  (Cal.)  825 

4.  An  ordinance  restricting  heavily  load- 
ed vehicles  to  a  specified  portion  of  a  street 
is  not  reasonable,  unless  that  portion  is  rea- 
sonably suited  for  the  purpose,  and  cannot 
be  enforced  when  that  part  of  the  street  is 
absolutely  impassable.  State  v.  Boardman 
(Me.)  750 

Notes  and  Bbxets. 

See  also  Public  Iupbovements. 

Highways;  statutory  liability  for  defects 
in ;  contributory  negligence.  146 

License  for  use  of  streets  by  public  carrier. 

438 

Regulations  as  to  special  use  of  portions 

of.  750 

Extent  of  easements  in.  825 

Action  for  injuries  caused  by  obstructions 
in.  820 

HOMESTEAD. 

A  devise  of  land  amounts  to  such  an 
alienation  of  the  property  as  would  prevent 
a  homestead  prior  to  the  present  Constitu- 
tion of  the  state,  under  S.  C.  Rev.  Stat.  1893, 
t  2130.    Beaty  v.  Richardson  (S.  C.)       617 

Notes  and  Bbiefs. 

Homestead ;  in  estate  of  decedent  as  af- 
fected by  devise.  510 

HOMICIDE. 

Notes  and  Briefs. 
Homicide;  justification  of.  181 

HOTEI.. 

See  Innkeepebs;   Votebs  and    Elec- 
tions, 2. 

HUMBUG. 

See  Conspiracy,  6. 

HUSBAND  AND  WIFE. 

See  also  Trusts,  2. 

1.  A  voidable  marriage  is  to  be  treated  as 
valid  for  all  civil  purposes,  until  set  aside. 
State  ex  rel.  Scott  v.  Lowell  (Minn.)       440 

2.  The  marriage  of  a  person  who  has  not 
reached  the  age  of  statutory  competency,  but 
is  competent  by  the  common  law,  is  not  void 
under  Minn.  Gen.  Stat.  1804,  §  4760,  which 
does  not  expressly  declare  the  marriage 
void ;  but  is  voidable  only  by  judicial  decree 
of  nullity  at  the  election  of  the  party  under 
the  age  of  consent,  to  be  exercised  at  any 
time  before  reaching  such  age,  or  afterwards, 
if  there  has  been  no  voluntary  cohabitation 
after  reaching  such  age.  Id. 

3.  The  father  of  a  girl  who  has  married 
before  reaching  the  age  of  statutory  com- 
petency, but  who  is  competent  to  marry  at 
46  L.  R.  A. 


common  law,  and  who  has  cohabited  witb 
her  husband,  has  no  legal  right  to  restrain 
her  from  living  with  her  husband,  if  she  bo 
elects,  though  the  marriage  is  voidable  at 
her  election,  since  the  marriage  emancipatea 
her  from  parental  control.  Id. 

Notes  ajto  Briefs. 

Husband  and  wife;  voidable  marriage;  ef- 
fect of  marriage  of  infant.  44(h 

INCOMPETENT  PERSONS. 

Notes  and  Briefs. 

Incompetent  persons;  insane  delusions;  be- 
lief in  spiritualism.  21& 

INDECENCY. 

See  Injunction,  8. 

INDEPENDENT  CONTRACT. 

See  Master  and  Servant,  13. 


See  Parent  and  Child. 

INDICTMENT,  ETa 

An  information  charging  a  conspiracy 
to  cheat  a  certain  person  from  whom  money 
was  obtained  by  taking  a  collection  for  a 
professed  ''materializing  seance"  is  not  in- 
sufficient because  the  purpose  was  to  cheat 
all  such  persons  as  might  be  induced  to  at- 
tend the  seances,  without  aiming  at  any  par- 
ticular person.    People  v.  Oilman  (Mich.) 

21» 
INFANTS. 

See  Evidence,  4;  Husband  and  Wife, 

2,  3 ;  Negligence,  2. 

INJUNCTION. 

See  also  Prohibition,  1. 

1.  A  court  of  equity  has  jurisdiction  to- 
enjoin  a  threatened  injury,  whenever  its  na- 
ture is  such  that  it  cannot  be  adequately 
compensated  in  damages  and  its  continuance 
would  occasion  a  constantly  recurring  griev- 
ance. Lowe  V.  Prospect  Hill  Cemetery  Asso. 
(Neb.)  237 

2.  An  injunction  against  trespasses  may 
be  granted  to  prevent  a  multiplicity  of  suiti(,„ 
when  thousands  of  them  have  been  commit- 
ted and  it  is  shown  that  they  will  continue 
unless  restrained.  Consolidated  Gas  Co.  v. 
Blondell  (Md.)  187 

3.  An  injunction  against  the  unlawful 
placing  of  a  gas  governor  on  the  meter  of  a 
gas  company  without  its  consent  may  be 
granted,  irrespective  of  the  question  of  in- 
jury to  the  meter.  Id. 

4.  Mandatory  injunction  will  be  granted 
to  compel  the  removal  of  governors  illegally 
placed  on  gas  meters  without  the  consent  of 
the  gas  company  which  owns  them.  Id. 

5.  Equity  will  not  enjoin  one  who  ha»- 
been  agent  of  an  insui-ance  association,  after 
the  termination  of  the  agency,  from  usin^ 
any  legitimate  means  to  influence  policy 
holders  of  the  association  to  forfeit  their  pol- 
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4cie8  or  transfer  their  insuraQce  to  another 
-association  or  company,  when  there  is  no 
•contractual  restraint  from  doing  these 
-things,  and  when,  by  so  doing,  he  violates  no 
4>u8iness  secret  or  trust  which  has  been  re- 
posed in  him  because  of  his  relation  as  agent, 
t^tein  v.  National  Life  Assa  (Ga.)  150 

6.  An  injunction  against  the  use  of  the 
name  and  portrait  of  a  deceased  person  on  a 
•cigar  label  cannot  be  granted  at  the  suit  of 
liis  widow,  as  the  injury  to  the  feelings  in 
fsuch  case  is  not  one  which  the  law  can  re- 
dress.   Atkinson  v.  John  £.  Doherty  &  Co. 

(Mich.)  219 

7.  A  tenant  for  life  or  years,  rightfully 
in  possession  of  real  estate,  may  maintain  an 
-action  to  enjoin  a  private  nuisance  which 

will  disturb  him  in  the  reasonable  use  and 
•occupation  of  the  property.    Lowe  v.  Pros- 
pect Hill  Cemetery  Asso.  (Neb.)  ^37 

8.  A  use  made  by  one  of  his  property 
which  works  an  irreparable  injury  to  the 
property  of  his  neighbor,  or  whereby  the  un- 
written, but  accepted,  law  of  decency  is  vio- 
lated, or  which  deprives  his  neighbor  of  the 
reasonable  and  comfortable  use  of  his  prop- 
•erty,  or  which  will  probably  endanger  the 
tiealth  and  life  of  his  neighbor, — ^is  a  private 
nuisance,  and  may  be  enjoined.  Id. 

0.  A  court  of  equity  may  abate  a  house  of 
ill  fame  as  a  nuisance,  in  a  suit  by  a  person 
«ipecially  injured,  when  the  inmates  are  very 
noisy  and  boisterous  and  are  guilty  of  inde- 
cent exposure  of  persons  within  view  of  ad- 
Joining  houses,  causing  great  deterioration 
of  the  rental  value  of  the  neighboring  dwell- 
ings, and  impairing  them  for  comfortable  en- 
joyment and  occupation  by  decent  people. 
Weakley  v.  Page  (Tenn.)  652 

10.  Occupation  of  a  building  by  tenants 
instead  of  the  owner  will  not  prevent  him 
from  obtaining  the  abatement  as  a  nuisance 
of  a  house  of  ill  fame  which  is  so  conducted 
^s  to  cause  great  deterioration  in  the  rental 
value  of  his  property.  Id. 

11.' Property  used  for  business  purposes, 
AH  well  as  that  used  for  dwellings,  may  be 
protected  by  injunction  from  the  nuisance  of 
41  house  of  ill  fame  conducted  with  such 
noise  and  indecent  exhibitions  as  to  be  intol- 
•erable  to  the  owners  and  occupiers  of  busi- 
ness houses.  Id. 

12.  An  injunction  to  restrain  the  commis- 
sion of  the  crime  of  gambling  cannot  be 
^rrnnted  merely  to  prevent  its  corrupting  and 
vicious  influences  and  its  deteriorating  effect 
upon  the  morals  of  the  community,  when  it 
in  no  way  violates  a  property  or  civil  right. 
People  ex  rel.  L'Abbe  v.  Lake  Countv  Dist. 
•Ct.  (Colo.)  "      850 

13.  Indefinite  allegations  of  injury  to 
plaintiff's  property  will  not  give  jurisdiction 
of  a  suit  for  an  injunction  against  gam- 
bling, where  it  is  clear  that  the  object  of  the 
action  was  solely  to  enjoin  public  gambling, 
«.nd  not  to  protect  a  property  right.  Id. 

14.  The  interment  of  dead  bodies  in  a  cem- 
-etery  constitutes  a  private  nuisance  against 

which  an  injunction  may  be  granted,  when 
•46  L.  R.  A. 


it  will  probably  or  likely  pollute  and  poison 
the  water  in  the  wells  used  by  the  people  in 
that  vicinity.  Lowe  v.  Prospect  Hill  Ceme- 
tery Asso.  (Neb.)  237 

15.  An  injunction  against  a  nuisance 
which  pollutes  wells  of  water  will  not  be  de- 
nied because  the  owner  might  abandon  the 
use  of  the  wells,  and  procure  water  from 
city  waterworks,  and  recover  his  expenses 
and  damages  in  an  action  at  law.  Id. 

16.  An  injunction  may  be  granted  to  pro- 
tect the  righte  of  an  appropriater  of  water 
against  its  wrongful  diversion  by  others. 
Vineland  Irrig.  Dist.  v.  Azusa  Irrig.  Co. 
(Cal.)  820 

17.  The  interest  in  a  public  park  of  a  resi- 
dent taxpayer  who  is  one  of  the  cesiiiia  que 
use  for  whom  the  park,  dedicated  to  the  use 
of  the  public,  is  held  in  trust,  is  sufficient  to 
enable  him  to  maintain  a  suit  in  equity  to 
prevent  the  diversion  of  the  park  to  private 
uses.  Davenport  v.  Buffington  (C.  C.  App. 
8th  C.)  377 

Notes  and  Briefs. 

Injunction;  against  competition  in  busi- 
ness. 150 

Against  series  of  trespasses.  188 

To  protect  park;  suit  by  private  person. 

378 
Against  continuing  trespass.  825 

Power  to  grant  against  threatened  crime. 

851 


Persons  steying  at  a  hotel  under  a  con- 
tract for  a  special  rate  which  is  given  to  all 
who  remain  longer  than  a  week  are  not 
guests,  as  to  whose  property  the  landlord  is 
an  insurer,  but  are  boarders,  for  the  loss  of 
whose  property  he  is  liable  only  in  case  of 
negligence.     Meacham  v.  Galloway   (Tenn.) 

319 
Notes  and  Bbiefs. 

Innkeepers;  guests,  who  are.  319 

mSOI^VENCY. 

See  also  Conflict  of  Laws,  6;  Evi- 
dence, 3;  Gabnishment;  Levy  and 
Seizure,  1 ;  Mortoaoe,  6. 

1.  An  assignee  in  insolvency  to  whom,  by 
the  California  insolvent  act,  §§  18,  21,  all  the 
insolvent's  estate  passes,  may  maintain  an 
action  on  behalf  of  the  creditors  to  declare  a 
chattel  mortgage  void.  Ruggles  v.  Canned/ 
(Cal.)  371 

2.  A  trademark  which  is  not  strictly  per- 
sonal, such  as  the  words  "King  Bee,"  as  ap- 
plied to  manufactured  tobacco,  will  paos  by 
an  assignment  of  all  of  the  owner's  property 
for  beneAt  of  creditors,  under  stete  insolven- 
cy laws,  although  the  same  is  registered  in 
the  United  States  patent  office  under  the  act 
of  Congress  of  March  3,  1881.  Sarrazin  v. 
W.  R.  Irby  Cigar  A,  T.  Co.  (C.  C.  App.  5th 
C.)  641 

3.  A  transfer  of  a  chose  in  action  due  to 
a  foreign  corporation  from  a  resideAt  of  the 
stete  is  not  void  because  it  does  not  oomply 
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Instigation;  Insurakcb. 


\riih  Cal.  Civ.  Code,  div.  A,  tit.  3,  relating  to 
assignments  of  property  situated  in  that 
vUte.     Fenton  v.  Edwards  (Cal.)  832 

4.  The  separate  property  of  the  partners, 
as  well  as  the  firm  property,  must  be  in- 
cluded to  make  valid  an  assignment  by  a 
partnership  for  benefit  of  creditors,  where 
the  statute  requires  all  creditors  accepting 
dividends  to  release  the  assignors  from  fur- 
ther liability.  McCord-Brady  Co.  v.  Mills 
(Wyo.)  737 

5.  A  statute  requiring  a  creditor  accept- 
ing a  dividend  from  an  estate  assigned  for 
benefit  of  creditors  to  release  the  assignor 
from  further  liability  is  not,  as  applied  to  a 
partnership  assignment,  limited  in  its  effect 
to  liability  of  the  partnership  alone,  but  in- 
cludes individual  liability  of  the  partners  as 
well.  Id. 

Notes  and  Briefs. 

See  also  Tbademabk. 

Insolvency;   assignment  for   creditors  of 
partnership,  including  individual  property. 

738 

INBTIGATlOlf. 

See  Criminal  Law. 

INSURANCE. 

See  also  Contracts,  14;  Injunction, 
5 ;  Pleading,  4,  5 ;  Railroads,  4 ;  Tims, 
1. 

1.  The  construction  of  a  policy  against 
the  insurer's  contention,  by  courts  of  the 
highest  character,  will  create  a  doubt  as  to 
its  interpretation  of  suflicient  gravity  to  be 
resolved  in  favor  of  the  insured,  if  the  com- 
pany continues  to  issue  the  same  form  of 
policy.  Fidelity  &  C.  Co.  v.  Loewenstein 
( 0.  C.  App.  8th  C. )  450 

2.  Marine  policies  issued  on  different 
days,  but  taking  effect  on  the  same  future 
day,  are  not  simultaneous  within  the  mean- 
ing of  the  third  part  of  what  is  known  as  the 
"American  clause,''  which  provides  that 
other  insurance  "of  date  the  same  day  as 
this  instrument  shall  be  deemed  simultane- 
ous herewith,"  so  that  the  insurer  shall  not 
be  liable  for  more  than  a  ratable  contribu- 
tion in  proportion  of  the  sum  thereby  in- 
sured to  the  aggregate  of  such  simultaneous 
insurance.  Carleton  v.  China  Mut.  Ins.  Co. 
(Mass.)  166 

Smrplus  of  mntiuU  oompan  j. 

3.  No  title  to  any  part  of  the  surplus  of 
a  mutual  insurance  company  which  will  ena- 
ble a  policy  holder  to  maintain  an  action  at 
law  for  its  recovery  until  a  distribution  is 
made  by  the  officers  or  managers  of  the  com- 
pany is  given  by  a  policy  which  provides 
that  he  shall  be  entitled  to  participate  in  the 
distribution  of  the  surplus  according  to  such 
principles  and  methods  as  may  from  time 
to  time  be  adopted,  which  are  expressly  rati- 
fied and  accepted  by  him.  Greeff  v.  Equita- 
ble Life  Assur.  Soc  (N.  Y.)  288 

4.  Th^  determination  by  the  officers  and 
managers,  of  the  equitable  distribution  of 
the  surplus  of  a  mutual  insurance  company, 
46  L.  R.  A. 


and  of  the  amount  that  should  be  accmnii- 
lated  and  retained  for  the  security  of  th» 
company  and  its  members,  is  prima  fade  to 
be  regarded  as  equitable,  in  the  absence  of 
any  allegation  of  wrongdoing  or  miatake  by 
them.  Id. 

5.  An  ascertainment  and  determination 
of  the  proportion  of  the  surplus  of  a  mutual 
insurance  company  which  should  be  credited 
to  a  policy  holder  is  a  condition  precedent 
to  his  right  to  recover  any  portion  of  it  in 
an  action  at  law.  Id. 

6.  The  equitable  share  of  the  surplus  of 
a  mutual  insurance  company  which  a  policy 
holder  should  be  credited  with  is  such  share 
as  may,  with  due  regard  to  the  safety  of  all 
the  policy  holders  and  the  security  of  the 
business  of  the  company,  and  in  the  exercise- 
of  a^  proper  discretion,  be  thus  credited.  Id. 
Insurable  intereat. 

7.  The  question  of  insurable  interest  un- 
der a  certificate  of  a  membership  insurance 
company  similar  to  policies  of  mutual  in- 
surance companies  will  be  determined  under 
the  general  law  applicable  to  insurance  con- 
tracts, in  the  absence  of  any  restriction  on 
the  subject  in  the  certificate  or  in  the  char- 
ter, constitution,  or  by-laws  of  the  com- 
pany.    Union  Fraternal  League  v.  Walton 

(Ga.)  424 

8.  The  want  of  insurable  interest  in  the 
beneficiary  of  a  life  insurance  policy  will  not 
make  the  policy  invalid  as  a  wagering  or 
speculative  one,  when  the  policy  is  taken  by 
the  person  whose  life  is  insured  and  is  kept 
in  force  at  his  own  expense  for  the  benefit  of 
the  person  to  whom  he  makes  it  payable.  Id. 

Forfeiture. 

9.  A  statutory  requirement  of  a  certain 
notice  before  the  maturity  of  a  life  insurance 
premium,  as  a  condition  of  forfeiting  the 
policy  for  nonpayment,  notwithstanding  any 
stipulations  to  the  contrary  in  the  ocmtract». 
does  not  become  a  part  of  the  contract  made 
by  a  policy  issued  while  the  statute  is  in 
force,  so  as  to  be  operative  after  the  statute 
is  repealed,  but  the  repeal  simply  permits 
the  enforcement  of  the  contract  according  to 
its  own  terms  and  conditions.    Bosenplanter 
V.  Provident  Sav.  L.  Assur.  Soc  (C.  C.  App. 
0th  C.)  473 

EzpiratioBu 

10.  The  expiration  of  an  insurance  policy 
"at  12  o'clock  at  noon"  is  presumed  to  be  in- 
tended to  be  at  12  o'clock  sun  time,  in  the  ab- 
sence of  statutory  enactment  or  anything  to- 
show  that  a  different  standard  was  intended. 
Jones  V.  German  Ins.  Co.  (Iowa)  860 

Cause  of  deatli  or  injvry. 

11.  "Voluntary  overexertion,"  within  the 
meaning  of  a  stipulation  in  an  accident  in- 
surance policy  exempting  the  company  from 
liability,  means  conscious  and  intentional 
overexertion  or  a  reckless  disregard  of  conse- 
quences likely  to  ensue  from  great  physical 
effort.  Rustin  v.  Standard  L.  &  Acci.  Ins. 
Co.  (Neb.)  25$ 

12.  One  who  suspects  that  heavy  dumb- 
bells to  be  used  by  an  athlete  are  under 
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freight,  and,  with  a  view  of  protecting  his 
company  and  the  public  from  imposture,  at^ 
tempts  to  lift  one  of  them,  and  is  injured 
thereby,  is  not  precluded  from  claiming  in- 
demnity from  an  accident  insurance  com- 
pany under  a  policy  forbidding  unnecessary 
lifting  and  voluntary  overexertion.  Id. 

13.  Death  caused  by  unconsciously  and 
unintentionally  inhaling  gas  while  asleep  is 
within  an  accident  policy  against  injuries 
''through  external,  violent,  and  accidental 
means,^'  and  is  not  within  an  exception  of 
"injuries,  fatal  or  otherwise,  resulting  from 
poison  or  anything  accidentally  or  otherwise 
taken,  administered,  absorbed,  or  inhaled." 
Fidelity  &  C.  Co.  v.  Loewenstein  (G.  G.  App. 
8th  G.)  450 

Notice  of  loss. 

14.  The  "immediate  notice"  of  loss  re- 
quired by  a  fire  insurance  policy  is  a  notice 
given  within  a  reasonable  time,  considering 
the  situation  of  the  policy  holder ;  and  it  is 
sufficient  if  he  exercises  due  diligence  under 
all  the  circumstances  of  the  case.  Solomon 
V.  Continental  F.  Ins.  Go.  (N.  Y.)  682 

16.  Notice  of  loss  by  fire,  received  by  an 
insurer  more  than  fifty  days  after  the  fire, 
cannot  be  held,  as  matter  of  law,  to  be  in- 
sulBcient  under  a  policy  requiring  "imme- 
diate notice  of  any  loss,"  where  the  policy 
was  part  of  the  assets  of  an  assignee  for 
creditors,  who  had  no  knowledge  of  it  or  its 
requirements,  and  it  was  contained  in  a  safe 
which  was  removed  from  the  ruins  about  six 
days  after  the  fire,  but  could  not  be  opened 
until  it  was  taken  to  the  manufacturer,  and 
was  opened  when  it  was  dark,  when  the  en- 
tire contents  were  removed  to  a  vault  and 
examined  by  the  assignee  on  the  following 
morning,  when  the  policy  could  not  be  found, 
as  it  had  fallen  to  the  floor  behind  a  case  of 
pigeon  holes,  where  it  was  not  discovered  un- 
til about  fifty  days  after  the  fire.  Id. 

Rislits  in  proceeds. 

16.  The  interest  in  a  benefit  certificate  in 
an  association  whose  by-law^  entitle  the 
member  to  designate  and  change  the  benefi- 
ciary at  ^vill,  will  go,  upon  the  death  of  the 
member  after  that  of  the  beneficiary  without 
any  attempt  to  change  the  beneficiary,  to  the 
latter*s  representatives,  and  not  to  those  of 
the  member ;  nor  will  it  pass  under  the  mem- 
ber's will.    Thomas  v.  Cochran  (Md.)       160 

17.  A  creditor  of  a  person  having  his  life 
insured,  who  takes  an  assignment  of  the  pol- 
icy to  secure  his  debt,  is  entitled  to  retain 
from  the  proceeds  of  the  policy  only  sufii- 
cient  to  pay  the  debt,  together  with  all  ad- 
vances made  by  the  creditor  to  keep  the  poli- 
cy in  force.  Morris  v.  Georgia  Loan,  S.  &  B. 
Co.  (Ga.)  600 

18.  Money  collected  by  a  life  tenant  on  a 
total  loss  by  fire,  under  a  policy  of  insurance 
which  the  life  tenant  took  out  in  her  own 
name,  paying  the  premiums  therefor  with  her 
own  money,  should  be  used  in  rebuilding  or 
should  go  to  the  remaindermen,  reserving 
the  interest  for  life  for  the  life  tenant. 
Green  v.  Green  (8.  C.)  525 

46  L.  R.  A. 


KoTES  AND  Briefs. 

Insurance;  right  to,  on  death  of  benefi- 
ciary. 160- 

Eflfect  of  other  policies.  166 

Construction  of;  overexei*tion.  254- 

Rights  of  member  of  mutual  company; 
claims  to  surplus;  construction  of  policy. 

28»' 

I>eath  by  inhaling  gas;  liberal  construc- 
tion of  policy.  450* 

Assignment  of  life  policy;  insurable  inter- 
est. 506 

Requiring  immediate  notice  of  loss.    QS'S 

Expiration    of    policy;     ending    at    "12 

o'clock  at  noon."  860* 

IHTERE8T. 

See  also  Damages,  4. 

Interest  may  be  allowed  on  the  dis- 
bursements made  by  a  person  whom  the  law 
holds  to  be  a  trustee  of  property  which  he  has 
purchased  as  his  own,  but  the  proceeds  of 
which  he  is  compelled  to  account  for.  ELim- 
ball  V.  Ranney  (Mich.)  403 


See  also  Municipal  Cobpobations,  1. 

A  system  of  street  railways  including 
more  than  140  miles  of  track,  and  over  some 
of.  which  are  carried  both  freight  and  passen- 
gers, while  they  are  also  used  by  cars  from 
lines  running  to  other  towns,  constitutes  a 
work  of  internal  improvement,  within  the 
meaning  of  Mich.  Const,  art  14,  S  9,  forbid- 
ding the  state  to  be  interested  therein.  Oren 
ex  rel.     Barbour  v.  Pingree  (Mich.)         407 

Notes  and  Bsdefb. 

Internal  improvements;  constitutional  re- 
strictions on  state  or  municipality  as  to. 

407 

INTEBKAI<  REVENUE. 

See  also  Fobgebt. 

Notes  and  Bbiefs. 

Internal  revenue;  want  of  internal  reve- 
nue  stamp  on  instrument  requiring  stamp 
as  affecting  criminal  prosecution: — (I.) 
When  unstamped  instrument  is  the  subject 
of  a  crime  or  the  means  of  its  eommission ; 
(n.)  instruments  collateral  to  the  criminal 
charge.  464 

INTOXICATING  I^IQUORB. 

See  also  Cabbiebs,  Notes  and  Briefs.. 

The  transportation  by  a  common 
carrier  of  intoxicating  liquors  belonging  to 
a  consignee  and  the  deliverer  thereof  to  him 
at  destination,  does  not  violate  a  statute 
which  makes  it  unlawful  to  sell,  either  di- 
rectly or  indirectly,  or  furnish,  by  any  de- 
vice whatever,  any  intoxicating  liquors  to- 
any  person  in  that  county,  where  the  statute 
does  not  make  the  transportation  of  liquors 
into  the  county  an  offense.  Southern  Exp. 
Co.  V.  State  (Ga.)  4ir 
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IRRIGATION. 

See  Waters^  3. 

JOINT  DEBTORS. 

See  CoNTBACTS^  13. 

JUDGE. 

See  CotJBTS,  2-4,  6. 

JUDGMENT. 

See  also  Limitation  of  Actions. 

The  determination  of  the  carrying  ca- 
pacity of  a  ditch  under  Mills's  (Colo.)  Ann. 
Stat.  §  2403,  is  as  much  rea  judicata  when 
attacked  in  a  subsequent  action  for  review 
^f  the  decree  as  the  determination  of  the 
physical  dimensions  of  the  ditch.  Water 
Supply  &  S.  Co.  V.  Larimer  &  W.  Irrig.  Co. 
( Colo. )  322 

JUDICIAL  NOTICE. 

See  Evidence,  1. 

JURISDICTION. 

See  Appeal  and  Ebrob,  1,  2;  Waters, 
Notes  and  Briefs. 


See  Injunction,  6. 


See  Trusts,  9. 


Notes  and  Briefs. 
Lakes;  jurisdiction  over. 
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XANDING8. 

See  also  Dedication,  1;  Hiqhwats,  3. 

Notes  and  Briefs. 
Landings;  dedication  of.  825 

XANDI^ORD  AND  TENANT. 

1.  A  lessor's  obligations  to  persons  re- 
siding on  the  premises  under  contracts  with 
his  tenant  are  no  greater  in  respect  to  the 
condition  of  the  premises  than  his  obliga- 
tions to  the   tenant.    Towne   v.    Thompson 

(N.  H.)  ^  748 

2.  The  lessor  of  a  boarding  house  is  not 
liable  to  the  lessee's  boarders  for  illness 
<!aused  by  the  unsanitary  condition  of  the 
pTemises,  in  the  absence  of  any  misrepresen- 
tation, concealmentj  or  wrongful  failure  of 
the  lessor  to  disclose  the  defect,  and  when  he 
lias  not  made  any  contract  to  keep  the  prem- 
ises in  suitable  condition.  Id. 

Notes  and  Briefs. 

Landlord  and  tenant;  landlord's  liability 
to  servants  of  other  person  for  defects  in 
premises.  83 

Lessor's  liability  to  third  persons  for  de- 
fects in  leased  premises.  748 


IiEGATEE. 

See  Estoppel,  1. 

IiEGISUIlTURE. 

See  PrisoNj  3. 


See  Evidence,  11. 


See  Evidence,  17. 
46  L.  R.  A. 


AND 

See  also  Estoppel,  4. 

1.  A  void  assignment  for  creditors  does 
not  place  the  property  in  the  custody  of  the 
law,  or  confer  any  right  upon  the  assignee 
which  will  protect  the  property  from  attach- 
ment or  sequestration  by  legal  process  at  the 
suit  of  and  to  satisfy  creditors.  McCord- 
Brady  Co.  v.  Mills  (Wyo.)  737 

2.  A  levy  on  specific  property  of  a  part^ 
nership  as  that  of  an  individual  partner  con- 
stitutes a  conversion  thereof,  and  is  not  jus- 
tified by  2  Ballinger's  (Wash.)  Ann.  Codes 
A  Stat.  S  5271,  authorizing  the  sheriff  to  take 
possession  of  the  partnership  property  and 
sell  the  interest  of  an  individusi  partner 
therein,  as  the  only  custody  which  tiiis  au- 
thorizes is  for  the  purpose  of  selling  the  in- 
dividual partner's  interest  on  an  accounting. 
Skavdale  v.  Moyer  (Wash.)  481 

3.  A  barber's  chair  and  looking  glass  are 
tools  of  his  trade  or  occupation,  and  exempt 
to  him  as  a  mechanic.  Terry  v.  McDaniel 
(Tenn.)  559 

Notes  and  Briefs. 

Levy ;  on  partnership  property  for  the  debt 
of  a  partner: — (I.)  Possession:  (a)  by  sher- 
iff; (6)  by  purchaser;  (II.)  what  may  be 
sold;  (III.)  levy  on  specific  articles;  (IV.) 
trespass  in  making  a  levy;  (V.)  ascertaining 
the  interest  of  the  judgment  debtor;  (VI.) 
injunction  against  interfering  with  partner- 
ship property;  (VII.)  other  equitable  relief; 
(VIII.)  priority  of  firm  creditors  as  against 
a  levy  for  an  individual  debt;  (IX.)  real  es- 
tate; (X.)  executions  against  both  part- 
ners; (XI.)  statutory  provisions;  (XII.) 
English  and  .Canadian  cases:  (a)  posses- 
sion in  making  levy ;  ( 6 )  what  may  be  sold ; 
(c)  purchaser;  {d)  injunction  against  sale; 
(e)  ascertaining  the  interest  sold;  {f)  pri- 
ority of  executions  for  fliin  debts;  {g)  statr 
utory  provisions.  481 

Exemption  of  tools  of  mechanic  559 


AND   BIiANDER. 

See  also  Trial,  2,  3. 

1.  The  author  of  an  article  which  states 
that  he  is  informed  that  a  person  has  com- 
mitted crimes  and  disgraceful  and  degrading 
acts  cannot  shelter  himself  by  showing  that 
he  only  said  what  he  had  heard.  Brewer  v. 
Chase  (Mich.)  397 

2.  The  qualified  privilege  to  answer  a 
libel  extends  only  to  an  answer  in  the  nature 
of  an  explanation  or  denial,  and  not  to  li- 
belous charges  which  have  no  connection 
therewith,  although  they  tend  to  degrade  the 
first  libeler  and  thereby  discredit  nis  libd- 
ous  statements.  Id. 


License— Master  and  Sertakt. 
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3.  A  publication  which  is  fairly  an  aa- 

-«wer  to  a  libel,  and  is  published  for  the  pur- 

jKMe  of  repelling  the  charge,  and  not  with 

malice,  is  privileged,  though  it  be  false.      Id. 

Notes  and  Bbisfs. 

Libel;  truth  as  a  defense;  answer  to  crit- 
icisms. 397 


See  also  Constitutional  Law,  Notes 
AND  Briefs  ;  Municipal  Cobpobations, 
2. 

1.  A  license  for  carrying  bagsage  and 
freight  for  hire  cannot  be  imposed  for  the 
mere  purpose  of  restriction  by  limiting  the 
number  of  persons  who  engage  in  it,  but  the 

amount  of  it  must  bi  limited  to  the  cost  of 
issuing  the  license  and  the  expense  of  police 
supervision,  and«  in  case  of  a  vehicle  occu- 

..pying  a  regular  stand  on  the  streets,  the  ex- 
tra cost  of  keeping  the  street  clean.  State 
V.  :f'inch  (Minn.)  437 

2.  A  license  fee  of  from  $5  to  $15  for  a 
two-horse  dray  or  express  wagon,  while  only 
$1  is  charged  for  a  two-horse  hack  carrying 
passengers,  is  invalid  because  of  the  unrea- 
sonable and  arbitrary  discrimination.        Id. 

lilFE  TEHAHTS. 

See  Insurance,  18 ;  Waste. 


intervening  time  should  be  given  in  which  to 
assert  the  rights.  Id. 

6.  The  limitation  fixed  for  actions  by 
statute  may  depend  upon  the  happening  of  a 
subsequent  event,  provided  that  cannot  pos- 
sibly happen  until  after  the  expiration  of  a 
reasonable  time  in  which  to  bring  actions  on 
existing  causes  of  action  that  would  other- 
wise be  barred.  Id. 

7.  The  postponement  of  the  time  for  the 
takinff  effect  of  a  statute  of  limitations, 
though  not  fixed  by  that  statute,  but  fixed 
by  a  prior  law,  may  be  sufficient  to  nu^e  the 
statute  valid  as  to  causes  of  action  that 
would  otherwise  be  absolutely  barred  imder 
the  terms  of  the  new  statute,  if  the  time  of 
postponement  gives  a  reasonable  opportunity 
for  suits  thereon.  Id. 

Notes  and  Briefs. 

Limitation  of  actions;  changing  law  aa 
to;  leaving  reasonable  time  for  suit;  statute 
to  take  eiiect  in  the  future.  *  715 

LIMITED  LIABILITY. 

See  Shippino,  2. 


I.IMITATIOH  OF  ACTIOH8. 

See  also  Constitutional  Law,  1 ;  Con- 
tracts, 14;  Courts,  7. 

1.  A  cause  of  action  on  a  judgment  ac- 
-ernes  when  the  judgment  is  rendered,  and 

not  when  leave  to  sue  thereon  is  obtained 
from  the  coiurt.  Osborne  v.  Lindstrom  (N. 
D.)  716 

2.  The  commencement  of  an  action  on  a 
judgment  is  not  stayed  within  the  meaning 
of  N.  D.  Kev.  Codes,  §  6215,  so  as  to  inter- 
rupt the  running  of  the  statute  of  limita- 
tions, during  the  time  the  judgment  creditor 
18  required  to  obtain  leave  of  court  in  order 
to  bring  suit  thereon.  Id. 

3.  The  limitation  of  actions  on  judg- 
ments by  N.  D.  Rev.  Codes,  §  6200,  applies  to 

Judgments  rendered  prior  to  the  enactment  of 
thnt  section,  as  well  as  to  judgments  subse- 
quently entered;  and  by  §  6149,  the  time  that 
had  run  under  the  former  statute  is  to  be 
deemed  part  of  the  time  prescribed  by  the 

'Code.  Id. 

4.  A  statute  shortening  the  period  of  lim- 
itation and  made  applicable  to  pre-existing 
-causes  of  action  must  fix  a  reasonable  time 

thereafter  within  which  actions  may  be 
brouffht  on  the  existing  causes  of  action,  and 
which  would  otherwise  be  barred  by  the  new 
law.  Id. 

6.  The  time  between  the  date  of  the  pas- 
sage of  an  act  and  the  date  at  which  it  takes 

-«lTect  will  be  considered  by  the  courte  in 
passing  upon  the  question  as  to  whether  a 
reasonable  time  had  been  given  in  which  to 

Q)ring  suit,  as  the  postponement  of  the  date 
will  be  deemed  to  show  an  intent  that  the 
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MANDATORY    IN JXTNCTIOH. 

See  Injunction,  4. 

MARINE  INSURANCE. 

See  Insurance,  2. 

MASTER  ANB  SERVANT. 

See    also    Gabbiebs,    8;    ConfIict  of 
Laws,  1;  Evidence,  6;  Tbial,  1. 

1.  An  inspector  of  track  for  a  railroad 
company  has  the  relation  of  a  stranger  to 
another  railroad  company  which  runs 
trains  over  the  track,  so  that  their  righte 
and  duties  with  respect  to  an  injury  are  co- 
ordinate and  complementary,  without  any 
special  absolute  duty  toward  him  which  is 
not  reciprocal,  imposed  upon  the  railroad 
company  by  law  or  by  contract.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Berry  (Ind.)  33 

2.  All  servante  engaged  in  the  common 
service  cf  the  same  master  in  conducting  and 
carrying  on  the  same  general  business,  in 
which  the  usual  instrumentalities  are  em- 
ployed, are  fellow  servante.  A  proper  test 
of  this  rule  is  whether  the  negligence  of  the 
one  is  likely  to  occur  and  infli<^  injury  on 
the  other.  Jackson  v.  Norfolk  &  W.  R.  Co. 
(W.  Va.)  337 

3.  If  a  vice  principal,  in  the  particular 
act  in  which  his  negligence  occurs,  is  not  in 
the  line  of  his  duty,  but  performing  an  act 
in  the  line  of  one  who  would  be  a  fellow 
servant  with  the  injured  servant,  the  mas- 
ter is  not  liable  for  the  negligence  of  the  vice 
principal,  as  he  is,  as  to  this  act,  a  fellow 
servant  with  the  injured  one.  Id. 

4.  The  test  whether  a  master  is  liable  to 
one  servant  for  the  negligence  of  another 
servant  is  the  character  of  the  negligent  act. 
If  it  be  in  the  doing  of  an  act  incumbent  on 
the  master  as  a  duty  of  the  master  to  the 
servant,  the  master  is  liable;  otherwise  not. 

Id, 


Hasteb  and  Sertakt. 


5.  A  maflter's  liability  to  one  servant  for 
tlie  negligence  of  another  is  not  dependent  on 
the  grade  of  the  servants  nor  on  the  fact  that 
one  has  authority  over  the  other,  but  on  the 
character  of  the  negligent  act.  Id. 

6.  A  conductor  is  a  fellow  servant  with 
a  brakeman  and  other  servants  on  a  train, 
not  a  vice  principal.  Id. 

7.  A  conductor  is  a  fellow  servant  of  a 
brakeman  under  him,  when  he,  contrary  to 
the  rules  of  the  company,  directs  the  move- 
ment of  his  train  onto  a  track  upon  which  a 
train  from  the  opposite  direction  is  due,  so 
that  the  employer  will  not  be  liable  for  in- 
juries caused  to  the  brakeman  by  the  result- 
ing collision.  Norfolk  ft  W.  R.  Co.  v.  Swaine 
(Va.)  359 

8.  A  machinist  in  a  railroad  roundhouse, 
whose  duty  it  is  to  inspect  all  the  engines 
and  repair  them,  is  not  a  fellow  servant  of  a 
fireman  on  one  of  the  engines  while  the  lat- 
ter is  out  on  the'  road  upon  the  engine.  Kan- 
sas City,  Ft  S.  ft  M.  R.  Co.  v.  Becker  (Ark.) 

814 

9.  The  liability  of  a  railroad  company  for 
the  neglect  of  the  inspection  of  an  engine  by 
a  machinist  in  a  roundhouse,  in  consequence 
of  which  a  fireman  was  injured,  is  not  pre- 
cluded by  the  fact  of  concurring  negligence 
of  the  engineer,  who  was  also  charged  with 
the  duty  of  inspecting  the  engine.  Id. 

10.  A  master  is  liable  for  an  injury  which 
is  a  result  naturally  and  reasonably  to  be  ex- 
pected from  an  act  of  his  employee  which 
could  have  been  foreseen  and  guarded  againat 
by  the  exercise  of  ordinary  care  and  reason- 
able diligence.  The  Joseph  B.  Thomas  (C. 
C.  App.9thC.)  58 

11.  A  master  is  liable  for  the  wilful  or 
even  malicious,  as  well  as  negligent,  acts  of 
a  servant  done  in  the  course  of  his  employ- 
ment and  within  the  scope  of  his  authority ; 
but  if  he  departs  from  nis  employment  for 
the  purpose  of  wreaking  his  own  personal 
vengeance,  the  master  is  not  liable.  Nelson 
Business  College  Co.  V.  Uoyd  (Ohio)         314 

12.  A  master  who  owes  a  contractual 
duty  t9  third  persons  or  to  the  public  cannot 
shirk  or  evade  it  by  committing  its  perform- 
ance to  another,  but  is  liable  for  failure 
to  perform  it  in  any  respect,  whereby  injury 
results  to  others,  whether  such  failure  re- 
sults from  negligence  or  from  the  wilful, 
wanton,  or  criminal  conduct  of  those  to 
whom  the  duty  is  committed.  Knoxville 
Traction  Co.  v.  Lane  (Tenn.)  549 

13.  The  negligence  of  a  bridge  company 
as  an  independent  contractor,  in  removing 
too  soon  the  false  work  on  a  new  railroad 
bridge  which  it  had  contracted  to  substitute 
for  the  old  one  without  the  interruption  of 
traffic,  in  consequence  of  which  the  new 
bridge  fell  with  a  train,  causing  the  death  of 
a  brakeman,  will  not  render  the  railroad 
company  liable,  if  it  had  made  a  proper  con- 
tract with  the  bridge  company,  and  that  was 
an  established  and  reputable  concern,  largely 
engaged  in  such  work,  and  having  the  confi- 
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dence  of  the  business  public.    Norfolk  ft  W. 
R.  Co.  V.  Stevens  (Va.)  367" 

Notes  and  Bbiefs. 

Master  and  servant;  the  right  ol  a  ser- 
vant to  recover  damages  from  persona  other 
than  his  master  for  injuries  received  in  the 
performance  of  his  duties: — (I.)  Boope  of 
note;  (II.)  general  principles  stated  and  dis- 
cussed:   (a)  action  sounding  in  contract  not- 
maintainable    by     stranger     thereto;      (6) 
breach  of  duty  the  foundation  of  the  right 
to  recover;  (c)  when  a  duty  to  uae  care  may 
be  predicated  as  to  a  sti'anger  generally; 
id)   duty  arising  frottl  defendant's  control 
of  the  injurious  agency;  (e)  extent  of  du^ 
apart  from  exercise  of  control:    (1)   early 
cases  reviewed;  (2)  doctrine  of  Brett^  M.  R.,. 
in  Heaven  v.  Pender;  (3)  doctrine  of  other 
modem  decisions;   (4)  concluding  remarks; 
(III.)  knowledge  as  an  element  of  a  defend- 
ant's liability  to  the  servante  of  another  per- 
son:    (a)  generally;  (b)  duty  to  communi- 
cate knowledge;  (IV.)  measure  of  care  oblig- 
atory as  regards  the  servants  Of  other  per- 
sons:  (a)  generally;  (b)  as  compared  with 
measure  of  care  required  from  a  master  to 
his  own  servant;    (o)   effect  of  agreements^ 
between  plaintiff's  master  and  the  defendant, 
exempting  defendant  from  liability;  (V.)  li- 
abili^  of  carrier  to  servante  of  other  per- 
sons; (VI.)  liability  of  occupant  of  premises- 
to  servante  entering  them:  (a)  general  prin- 
ciples :   ( 1 )  liabilil^  to  servante  invited,  ex- 
pressly or  by  implicaton;    (2)    liability  to 
servante   entering  as  mere   licensees;    (3) 
liability     to    servante     entering    as    tres- 
passers;   (h)    liability    to   servante   trans- 
porting   merchandise,    ete.,     to    or     from- 
defen&nt's    premises:     (1)   servante    con- 
veying   articles    to    or    from    warehouses,, 
factories,    ete.;     (2)     servante    conveying: 
articles  to  or  from  the  premises  of  rail- 
way companies;  (3)  miscellaneous;  (o)  lia- 
bility of  owner  of  premises  to  servante  of 
persons  contracting  with  him  for  the  perfor- 
mance of  work  thereon:    (1)   general  prin- 
ciples; (2)  duty  to  servante  sent  to  do  tem- 
porary work;  (3)  duty  to  servante  engaged  ioi 
the  erection  ojf  buildings;    (4)  duty  to  ser- 
vants engaged  in  mining;    (6)  duty  to  ser- 
vante working  on  ships;  (7)  liability  to  ser- 
vante of  suba>ntractors ;   (8)  duty  to  warn* 
contractor's  servante  of  the  approach  of  tran- 
sitory dangers;  (9)  when  the  owner  of  prem- 
ises may  be  held  liable  for  a  contractor's  neg- 
ligence; (10)  reservation  of  centrol  over  the 
work  by  the  principal  employer;  effect  of; 
{d)  liability  of  owner  of  premises  to  servante- 
of  a  contractor  not  employed  by  himself;  (e) 
liability  to  public  servante  entering  prem- 
ises in  discharge  of  official  duties;  (\n[I.)  lia- 
bility of  the  owner  of  premises  of  which  he  is- 
not  in  possession:    (a)   general  principles; 
(6)  landlord  not  liable  for  injuries  caused 
by  a  want  of  proper  repair;    (c)   lessor  re- 
sponsible for  parts  of  leased  building  which 
he  keeps  under  his  own  control;   (d)  land- 
lord responsible  for  concealed  defects;    (e) 
consequences  of  landlord's  knowledge  of  pur- 
pose for  which  premises  are  to  be  u^  by  ten- 
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ant;  (f)  liability  of  landlord  for  a  nuiBance; 
ig)  lessor  not  liable  for  the  negligence  of 
the  lessee  or  his  servants  in  oonaii<^ing  the 
business;  (h)  effect  of  an  agreement  by  the 
landlord  to  repair;  (i)  effect  of  an  agree- 
ment by  the  tenant  to  repair ;  (/)  rule  where 
the  lease  involves  the  exercise  of  public  fran- 
chise; (k)  rule  under  statutes  modifying 
common-law  rules;  ({)  rule  in  case  of  su1> 
lease;  (m)  liability  to  servants  visiting 
premises  on  business  with  the  tenants; 
(Vm.)  liability  arising  from  the  joint  use 
of  premises  by  several  employers:  (a)  lia- 
bility of  one  contractor  to  the  servants  of  an- 
other working  on  the  same  premises;  (b)  li- 
ability of  a  contractor  to  the  servants  of  the 
principal  employer;  (o)  liability  of  a  con- 
tractor to  a  servant  of  a  lessee  of  the  con- 
tractee;  (d)  liability  of  consignee  to 
servants  of  carrier;  (e)  liability  for  injuries 
caused  by  wires  extend^nf  over  the  premises 
of  others;  {f)  liability  of  one  of  two  persons 
making  a  joint  use  of  structures  to  the  ser- 
vants of  the  other;  (g)  liability  of  a  rail- 
way company  to  the  servants  of  a  person  up- 
on whose  premises  it  operates  a  spur  track; 
{h)  liability  to  servants  where  two  or  more 
railway  companies  use  the  same  tracks;  {%) 
liability  where  two  companies  jointly  use 
station  groimds;  {j)  liability  of  shipper  of 
goods  to  seamen  and  stevedore;  (IX.)  liabil- 
ity of  owner  or  occupier  of  land  to  servants 
working  on  adjacent  premises;  (X.)  liabil- 
ity for  injuries  caused  by  the  condition  of 
chattels  delivered  by  the  defendant  to  the 
plaintiff's  master :  (a)  injuries  caused  by  an 
appliance  under  the  control  of  the  defendant 
at  the  time  of  the  accident;  (&)  injuries 
caused  by  an  appliance  not  under  the  control 
of  the  defendant  at  the  time  of  the  accident: 

( 1 )  liability  of  vendor  to  vendee's  servants ; 

(2)  liability  for  the  condition  of  a  chattel 
transferred  for  temporary  purposes;  (3) 
duly  of  keeping  appliance  bailed  in  safe  con- 
dition usually  lies  on  bailee;  (c)  rule  in. the 
case  of  things  dangerous  in  themselves;  (d) 
liability  as  dependent  on  proximity  of  cause: 
( I )  when  the  chain  of  causation  is  complete 
or  broken;  (2)  concurrent  liability.  33 

Master's  liability  for  malicious  acts  of  ser- 
vant. 314 

When  a  conductor  is  deemed  to  be  a  coser- 
vant  of  other  railway  employees: — (I.)  Doc- 
trine that  a  conductor  is  a  coservant  of  a 
subordinate  because  both  are  engaged  in  the 
same  general  business:  (a)  decisions  under 
the  common  law;  (h)  decisions  under  stat- 
utes embodpng  common-law  principles ;  ( II. ) 
circumstances  constituting  a  conductor  a 
vice  principal  as  to  subordinates :  (a)  power 
to  control  the  subordinate  who  was  injured ; 
(b)  power  to  centred  accompanied  by  the 
power  to  employ  and  discharge;  (o)  conduc- 
tor considered  as  the  head  of  a  department; 
(d)  nature  of  the  act  which  caused  the  in- 
jury, position  of  conductor  tested  by;  (III.) 
relation  of  conductor  to  employees  other 
than  those  under  his  control:  (a)  generally; 
( h )  relation  of  conductor  to  mem^rs  of  the 
crews  of  other  trains;  (c)  relation  of  con- 
ductor to  employees  traveling  on  his  train, 
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but  not  subject  to  his  control;  (d)  relation 
Off  conductor  to  servants  working  on  or  near 
the  track;  (IV.)  conductors  pro  hius  vice,  po- 
sition of.  337 

Assigning  master's  liability;  hiring  inde- 
pendent contractor.  368 

Relation  of  servant  while  riding  home  on 
cars.  731 

Master's  liability  for  defective  machinery 
or  appliances ;  superior  servant  distinguished 
from  fellow  servant.  815 


See  also  Evidence,  6. 

1.  Damnum  absque  injuria.  Long  v.  £1- 
berton  (Ga.)  428 

2.  Ita  lex  scripta  est.  Beaty  v.  Richard- 
son (S.  G.)  617 

3.  Res  ipsa  loquitur.  Cleveland,  G.  G.  ft 
St  L.  R.  Go.  V.  Berry  (Ind.)  33 

4.  There  can  be  no  wrons  without  a  rem- 
edy.   Hughes  V.  Auburn  (N.  Y.)  636 

5.  Where  one  of  two  innocent  parties 
must  suffer  from  wrong,  he  must  bear  the 
loss  whose  action  enabled  the  wrong  to  be 
done.    Marden  v.  Dorthy  (N.  Y.)  604 

Notes  and  Briefs. 

Maxims;  which  of  two  innocent  parties 
must  suffer  loss.  758 


See  Physicians. 


See  GoNSPiRACT,  6. 


See  Constitutional  Law,  7. 

MOHOPOI.T. 

See  Garbiebs,  9;  Contracts,  11,  Notes 
AND  Briefs;  Corporations,  1. 

MORTGAGE. 

See  also  Corporations,  9,  10;  Execu- 
tors AND  Administrators,  2;  Insol- 
vency, 1 ;  Principal  and  Agent. 

1.  A  purchaser  of  mortgaged  premises 
who  agrees,  as  a  part  of  the  consideration,  to 
pay  the  mortgage  debt,  is  personally  liable 
to  the  mortgagee  or  his  assigns^  whether  his 
immediate  grantor  was  personally  liable  or 
not    McKay  v.  Ward  (UUh)  623 

2.  A  grantee  of  mortgaged  premises,  who 
agrees  in  the  deed  to  pay  a  mortgage  debt, 
is  personally  liable  to  the  mortgagee  there- 
for, without  reference  to  the  obligation  as- 
sumed by  the  deed,  where  he  retained  a  part 
of  the  purchase  price  for  that  purpose  and 
thereafter  paid  a  part  of  the  principal  and 
interest  on  the  mortgage,  and  wrote  the 
mortgagee  and  agreed  to  pay  the  mortgage, 
and  testified  that  he  was  indebted  to  the 
mortgagee  upon  no  other  account  than  the 
note  secured  by  the  mortgage.  Id. 

3.  A  mortgagee  is  disqualified  from  be- 
ing one  of  the  two  witnesses  to  a  chattel 
mortgage  required  by  N.  D.  Rev.  Codes,  9 
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4738,  by  reason  of  being  an  immediate  party 
to^  the  instrument.  Donovan  ▼.  St.  Anthony 
&  D.  Elevator  Co.  (N.  D.)  721 

4.  The  filing  of  a  chattel  mortgage  which 
is  witnessed  only  by  the  mortgagee  and  one 
other  person,  while  the  statute  requires  two 
witnesses,  does  not  operate  to  give  construc- 
tive notice  of  its  existence.  Id. 

5.  A  chattel  mortgage  withheld  from  rec- 
ord beyond  a  time  reasonably  necessary  for 
its  prompt  recordation  is  void  against  cred- 
itors whose  claims  have  arisen  between  the 
date  of  its  execution  and  the  date  of  its 
recordation,  even  if  they  have  acquired  no 
lien,  under  Cal.  Civ.  Code,  §  2957,  making 
the  record  a  condition  of  the  validity  of  such 
a  mortgage  as  against  creditors.  Ruggles 
V.  Cannedy  (Cal.)  371 

6.  An  adjudication  in  voluntary  insol- 
vency, pursuant  to  the  debtor's  allegation  of 
his  inability  to  pay  all  his  debts  in  full  is 
sufficient  to  show  that  fact,  if  any  such  show- 
ing is  necessary  for  the  purpose  of  assert- 
ing the  invalidity  of  a  chattel  mortgage  be- 
cause not  promptly  recorded.  Id. 

Notes  and  Bbiefs. 

Mortgage ;  -effect  of  foreclosure  of,  on  rail- 
road. 307 

Of  chattels ;  registration  of .  371 

Liability  of  mortgagee  in  possession.  459 

Bill  to  redeem  from.  460 

Assumption  of,  by  purchaser.  623 

Disqualification  of  party  to  be  witness  to. 

721 

MUNIGIPAI.  GORPORAXIOHS. 

See  also  Death,  2;   False  Iicpbison- 

HENT,    1;      HiGMWATS,    4;      NUISANCE; 

I        Prison,  1 ;  Street  Railways  ;  Waters, 
'         13,  14. 

1.  Authority  to  purchase  and  operate 
any  street  railway  or  railways  whoUy  or 
partly  witiiin  the  city  of  Detroit,  which  the 
legislature  attempted  to  confer  by  Mich,  act 
March  24,  1890,  is  in  violation  of  Mich. 
Const,  art.  14,  §  9,  which  says,  "The  state 
shall  not  be  a  party  to,  or  interested  in,  any 
work  of  internal  improvement,  nor  engage 
in  carrying  on  any  such  worE,"  as  what  the 
state  cannot  itself  do  it  cannot  do  by  means 
of  agencies  called  into  being  by  itself.  Oren 
ex  rel.  Barbour  v.  Pingree  (Mich.)  407 

2.  A  complaint  for  engaging  without  a 
license  in  the  business  of  carrying  baggage, 
in  violation  of  an  ordinance,  need  not  allege 
what  property  was  carried  or  for  whom  it 
was  carried,  as  the  gist  of  the  offense  is  en- 
gaging in  the  business  without  a  license. 
SUte  V.  Finch  (Minn.)  437 

3.  Ordinances  for  managing  "prudential 
affairs,"  Miiich,  und«r  Me.  Rev.  Stat.  chap.  3, 
§  59,  mnst  be  approved  by  county  commis- 
sioners or  by  a  judge,  do  not  include  an  or- 
dinance which  sets  apart  one  side  of  a  street 
for  heavy  vehicles.  State  v.  Boardman 
(Me.)  750 

4.  The  authority  of  a  municipality  to 
46  L.  R.  A. 


adopt  an  ordinance  limiting  heavy  vehicles 
to  one  side  of  a  street  is  conferred  by  Me. 
Rev.  Stat.  chap.  3,  §  59,  H  9,  authorizing  or- 
dinances "for  the  regulation  of  all  vehicles" 
used  therein,  by  establishing  the  rates  of 
fare,  routes,  and  places  of  s^inding,  uid  in 
any  other  respect  Id. 

5.  A  city  is  not  liable  in  damages  for  dis- 
ease suffer^  by  an  individual  in  oonsequenco 
of  the  neglect  of  the  city  authorities  to  ob- 
serve proper  sanitary  precautions  in  the  con- 
struction or  maintenance  of  a  sewer  system. 
Hughes  V.  Auburn  (N.  Y.)  636 

Notes  and  Briefs. 

Municipal  corporations;  constitutional  re- 
strictions on  undertakings  of;  limitation  of 
powers;  right  to  operate  street  railway.  407 

Liability  for  defective  sewers  causing  sick- 
ness. 637 

ItUTUAIi  IN  SUBAHGE. 

See  iNSURAircE. 


See  Injunction,  6. 

NEOIiIOEHCE. 

See  also  Appeal  and  Error,  16 ;  Death, 
1 ;  Electrical  Uses  ;  Evidence,  4,  6-8 ; 

HlGUWATS,  1 ;   LANDLORD  AND  THTANT  ; 

Master  and  Servant;  Proxhcatb 
Cause;  Railroads,  3,  4;  Shipping,  1; 
Trial,  9. 

1.  Contributory  negligence  of  a  plaintiff 
injured  by  an  iron  pin  thrown  from  a  pass- 
ing train  is  not  shown  by  findings  of  the 
jury  that  he  knew  the  character  of  the  train, 
when  it  was  due,  and  its  usual  rate  of  speed, 
and  saw  it  approaching,  and  stepped  aside 
about  10  feet  from  the  track  to  a  place  that 
was  safe  from  risks  that  might  reasonably  be 
apprehended.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Berry  (Ind.)  33 

2.  Leaving  trailer  cars  in  a  street,  held 
by  brakes  properly  set  in  a  manner  sufficient 
t<i  hold  the  cars,  unless  someone  loosened 
them,  did  not  make  the  street-railway  com- 
pany liable  for  injury  to  one  of  a  party  of 
boys  playing  with  a  car  after  loosening  the 
brake,  if  the  element  of  danger  connected 
with  the  car  was  not  hidden  or  concealed, 
but  was  open  to  observation  and  ooold  be  ap- 
prehended by  boys  of  that  age  with  average 
intelligence.  George  v.  Los  Angelee  R.  Co. 
(Cal.)  829 

Notes  and  Briefs. 

See  also  Master  and  Servant. 

Negligence;  of  driver,  imputing  to  person 
riding  with  him.  145 

HOON. 

See  Insurance,  10;  Time,  2. 

HOTICE. 

See  also  Bills  and  Notes,  2,  3;  Copt> 
RIGHT,  3,  4;  Time,  1 ;  Voters  and  Blbo- 

TIONS,  2. 


NUIAASCB— FlBADISG. 
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N0TB8  AND  Briefs. 

Notice;  imputed  to  principal  from  knowl- 
edge of  agent.  506 
To  bank,  by  knowledge  of  cafihier.        733 

NinSAKGE* 

See    also   Injukction,    7-11,   14,    15; 
Pbison,  1. 

A  nuisance  created  by  n^lig^itly 
keeping  a  prison  may  give  a  right  of  action 
to  one  who  sustains  special  and  particular 
injury  thereby  on  account  of  the  negligent 
maintenance  thereof,  but  not  on  account  of 
the  erection  of  the  building.  Long  v.  Elber- 
ton  (Ga.)  428 

Notes  and  Briefs. 


Nuisance;  of  cemetery. 
What  are;  jail  or  prison  as. 


238 

428 


OCEAN. 


Notes  and  Briefs. 


264 


Ocean;  jurisdiction  over. 

OFFICERS. 

See  also  Ck>URTS,  6 ;  Prison,  3. 

1.  Confirmation  by  the  senate  is  not  nec- 
essary in  case  of  the  appointment  by  the  ^v- 
ernor  of  a  superintendent  of  the  state  prison 
to  fill  a  vacancy.  State  Prison  of  North 
Carolina  v.  Day  (N.  C.)  295 

2.  A  transfer  within  the  meaning  of  a 
constitutional  provision  prohibiting  it  dur- 
ing the  term  of  an  incumbent,  and  not  an 
abolition  of  the  office  of  prison  superintend- 
ent, is  effected  by  a  statute  incorporating  a 
prison,  abolishing  the  office  of  superintend- 
ent, and  placing  the  management  under  di- 
rectors, if  the  prison  and  the  duties  of  man- 
agement are  essentially  the  same  after  as  be- 
fore the  passage  of  the  statute.  Id. 

Notes  and  Briefs. 

Officers;  liability  to  public  servants  enter- 
ing premises  in  discharge  of  official  duties. 

81 

Constitutional  protection  of;  property  in 
office;  transfer  of  office  to  other  persons; 
abolishing  office.  295 

Constitutional  term  of;  protection  against 
removal.  507 

ORDINAHCE. 

See    Municipal  Corporations,  3,    4; 
Street  Railways. 

08TEOPATHT. 

See  Physicians. 


See  Production  or  Documents. 

PARENT  AND   CHIIJ>. 

See  also  Aceitowledgment;  Wills,  2. 

The  indexing  of  an  instrument  adopt- 
ing a  child,  under  the  original  name  of  the 
ehild,  and  also  under  the  name  of  the  child 
after  adoption,  sufficiently  complies  with 
46  L.  R.  A. 


Iowa  Code,  S  2309,  providing  for  an  index  of 
the  name  of  the  parents  as  grantor  and  of 
that  of  the  child  as  grantee  in  its  original 
name,  since  the  failure  to  follow  the  statu- 
tory method  exactly  cannot  work  any  preju- 
dice, and  the  index  is  not  essential  to  the  va- 
lidity of  the  instrument  Hilpipre  v.  Claude 
(Iowa)  171 

Notes  and  Briefs. 

Parent  and  child;  status  of  adopted  child. 

172 


See  also  Dedication,  2;  Injunction,  17. 

Notes  and  Briefs. 

Parks;    interest  of    citizens  in;    vested 
rights  in.  37ft 


See  Estoppel,  4;  Insolvency,  4,  5; 
Levy  and  Seizure,  1,  2;  Notes  and 
Briefs. 


See  AcnoN  ok  Suit. 

PAVEMENTS. 

See  Public  Improvements,  Notes  and 
Briefs. 


See  CoPYRiouT,  1 ;  Highways,  2. 


PEB80NAI.  RIGHTS. 

See  Injunction,  6. 

PHOTOGRAPHS. 

See  Copyright,  1,  2. 

PHYSICAX  EXAMINATION. 

See  Discovery  and  Inspection;  Trial, 
8. 

PHYSICIANS. 


The  "system  of  rubbing  and  kneading 
the  body,  commonly  known  as  'osteopathy,' " 
is  not  an  "agency,"  within  the  meaning  of 
Ohio  act  February  27,  1896,  "to  regulate 
the  practice  of  medicine"  (02  Ohio  Laws,  p. 
44),  which  forbids  the  prescribing  of  any 
"drug  or  medicine  or  other  agency"  for  the 
treatment  of  disease  by  a  person  who  has  not 
obtained  from  the  board  of  medical  registra- 
tion and  examination  a  certificate  of  quali- 
fication.    State  V.  Liffring  (Ohio)  334 

Notes  and  Briefs. 

Physicians;  who  are;  medical  agencies. 

334 
PLEADING. 

See  also  Appeal  and  Error,  10;  Muni- 
cipal Corporations,  2. 

1.  Injury  to  a  mother's  physical  condi- 
tion, caused  by  the  death  of  her  son,  need 
not  be  alleged  in  the  declaration,  as  a  condi- 
tion of  claiming  damages  therefor.  Norfolk 
&  W.  R.  Co.  V.  Stevens  (Va.)  367 

2.  An  allegation  that  a  railroad  company 
negligently  permitted  an  iron  pin  to  be  and 
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to  remain  on  a  tender  in  such  a  manner  that 
the  movement  of  the  train  threw  it  off  and 
injured  the  plaintiff  is  not  insufficient  for 
failure  to  allege  that  it  was  dangerous  to 
carry  the  pin  on  the  tender,  or  that  it  was 
left  in  an  unsafe  position  or  where  one 
might  reasonably  expect  it  would  be  thrown 
off.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Berry 
(Ind.)  33 

3.  A  complaint  averring  that  the  defend- 
ant railroad  company  ran  its  cars  and  loco- 
motives over  the  track  of  another  company 
for  a  long  time  does  not  raise  a  presumption 
that  the  owner  of  the  road  had  the  right  to 
direct  the  defendant's  train  operatives,  al- 
though there  is  no  allegation  of  a  contract 
between  the  companies.  Id. 

4.  A  complaint  alleging  that  a  mutual 
insurance  company  has  a  certain  surplus, 
and  that,  if  distributed,  the  share  of  plaintiff 
would  be  a  certain  sum,  is  insufficient  to 
show  a  right  to  any  portion  thereof,  when  he 
does  not  allege  any  facts  to  show  that  any 
surplus  not  credited  to  him  was  available 
for  or  could  properly  or  equitably  be  thus 
employed,  as  the  remaining  fund  may  have 
equitably  belonged  to  other  policy  holders 
who  hold  a  different  kind  of  policy  and  who 
belong  to  a  separate  class,  to  which  it  was 
properly  dedicated.  Qreeff  v.  .Equitable 
Life  Assur.  Soc.  (N.  Y.)  288 

5.  A  complaint  alleging  that  a  mutual 
insurance  company  has  a  surplus  of  more 
than  $43,000  does  not  show  that  this  is  more 
than  should  be  retained  by  prudent  manage- 
ment, when  there  is  no  allegation  as  to  the 
amount  of  outstanding  policies  or  the  pro- 
portion which  the  surplus  bears  to  the 
amount  of  existing  insurance,  or  any  other 
facts  to  show  that  the  surplus  is  in  any  way 
disproportionate  or  unnecessary  to  the  prop- 
er security  of  the  outstanding  insurance. 

Id. 

6.  A  defense  in  the  nature  of  a  confession 
and  avoidance  must  be  pleaded  in  order  to  be 
available.  Lowe  v.  Prospect  Hill  Cemetery 
Asso.  (Neb.)  237 

7.  A  demurrer  admits  none  of  the  conclu- 
sions averred  or  inferences  drawn  by  the 
pleader,  nor  any  construction  put  by  him  up- 
on the  contract.  Greeff  v.  Equitable  Life 
Assur.  Soc.  (N.  Y.)  288 

8.  The  court  may,  under  the  North  Caro- 
lina Code,  permit  a  reply  to  be  filed  to  mat- 
ters of  defense  set  up  in  the  answer,  although 
no  counterclaim  is  pleaded.  James  v.  West- 
ern North  Carolina  R.  Co.  (N.  C.)  306 

9.  Failure  of  an  assignee  suing  on  a  note 
to  reply  to  a  counterclaim  for  breach  of  war- 
ranty by  the  payee  does  not  entitle  defendant 
to  judgment,  since  plaintiff  not  being  liable 
on  the  warranty,  the  counterclaim  is  improp- 
erly interposed  in  the  action,  and  needs  no 
reply.  National  Bank  of  Commerce  v. 
Feeney  (S.  D.)  732 


Notes  ^lNO  Bbiefb. 

Pledge;    of   commercial  paper;   pledgee's 
power  to  sell.  754 


See  also  Bills  and  Notes,  1, 
46  L.  R.  A. 


See  Associations,  2-5. 

POUCE  POWER. 

See  Constitutional  Law,  8. 

PORTRAIT. 

See  Injunction,  6. 

PRESUMPTION. 

See  Appeal  and  Ebbob,  5-7 ;  Evidencb, 
2-10. 

PRINCIPAI.  ANB  AGENT. 

See  also  Bbokers;  Injunction,  5. 

1.  A  purchase  on  foreclosure  by  an  agent 
who  has  been  employed  to  effect  a  sale  of  the 
mortgaged  property  cannot  be  lawfully  made 
for  the  agent's  own  benefit,  to  the  exdusion 
of  his  principal,  because  it  is  incompatible 
with  his  duty  to  sell  the  property  as  speedily 
and  advantageously  as  possible.  Kimball  v. 
Ranney  (Mich.)  403 

2.  A  ratification  of  an  invalid  purchase 
on  foreclosure  by  an  agent  who  had  been  em- 
ployed to  sell  the  mor^ofaged  property  is  not 
made  by  accepting  the  surplus  and  then 
waiting  several  years  before  instituting  pro- 
ceedings, when  the  principal  had  first 
claimed  that  he  was  entitled  to  an  interest 
in  the  purchase,  and,  when  that  was  denied, 
attempted  to  get  a  resale.  Id. 

Notes  and  Bbiets. 

Principal  and  agent;  revocation  of  agency; 
by  death.  332 

Purchase  by  vendor's  agent  for  himself. 

403 

PRIOR  APPROPRIATION. 

See  Waters. 

PRISON. 

Sec  also  Nuisance;  Officers. 

1.  The  erection  of  a  prison  by  city  author- 
ities within  city  limits  is  not  an  invasion  of 
the  property  rights  of  the  owner  of  adjacent 
lands,  and  therefore  not  the  foundation  of 
an  action  for  damages  against  the  city. 
Long  V.  Elberton  (Ga.)  428 

2.  The  nature  or  character  of  a  state  pris- 
on is  not  changed  by  a  statute  incorporating 
it,  by  the  fact  that  new  power  is  conferred  on 
the  management  to  sell  or  lease  the  lands  be- 
longing to  the  institution.  State  Prison  of 
North  Carolina  v.  Day  (N.  C.)  295 

3.  The  legislature  has  power  to  provide 
for  the  appointment  of  a  prison  superintend- 
ent under  a  constitutional' provision  requir- 
ing it  to  provide  for  the  erection  and  conduct 
of  the  prison.  Id. 


See  Injunction,  6. 
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See  Libel  and  Slander,  2,  3. 

:PBOGE8S. 

See  Wkit  and  Process. 

JPBODUGTIOH  OF  DOCUMENTS. 

See  also  Habeas  Corpus,  1. 

An  order  to  compel  a  witnees  to  pro- 
•duce  books  and  papers  was  unauthorized 
vrhen  there  was  no  showing  by  affidavit  or 
otherwise  that  they  contained  any  evidence 
material  to  the  cause,  while  the  only  evidence 

■on  the  point  showed  that  they  did  not  contain 
such  evidence,  although  counsel  demanding 
them  said  that  he  expected  to  prove  by  them 

-certain  material  or  pertinent  facts.  Ex 
parte  Clarke  (Cal.)  836 


1.  A  writ  of  prohibition  may  issue  to  pre- 
vent a  court  of  equity  from  proceeding  in  a 

^uit  in  which  it  has  issued  a  temporary  in- 
junction, and  refused  to  dissolve  it,  on  a  com- 
plaint which  it  has  sustained  against  de- 
Tnurrer,  but  which  alleges  no  ground  for  equi- 
table interference.  People  ex  rel.  L'Abbe  v. 
lAke  County  Dist.  Ct.  (Colo.)  860 

2.  The  mere  fact  that  an  appeal  lies  to  a 
^nal  judgment  is  not  conclusive  against  the 
right  to  issue  a  writ  of  prohibition  under 
•Colo.  Code,  S  297,  allowing  the  writ  when 
"there  is  no  appeal  nor,  in  the  judgment  of 
^he  court,  any  plain,  speedy,  and  adequate 
remedy,"  as  the  remedy  by  appeal  may  not 
^e  plain,  speedy,  and  adequate.  Id. 

Notes  and  Briefs. 

Prohibition;   against  writ  of  injunction. 

I  861 

Use  of  writ  of.  866 

PROXIMATE  CAUSE. 

1.  The  placing  of  a  keg  on  a  pile  of  hatch 
•covers  in  such  a  way  as  to  be  likely,  upon  the 
jarring  of  the  covers,  to  fall  into  the  hatdi 
and  endanger  men  working  below,  and  not 
the  piling  of  the  covers  or  the  jarring  of 
them,  will  be  the  proximate  cause  of  an  in- 
jury through  the  fall  of  the  keg.  The  Jo- 
seph B.  Thomas  (C.  C.  App.  9th  C.)  68 

2.  Negligence  in  starting  a  fire  is  not  the 
proximate  cause  of  the  destruction  of  prop- 

•erty  on  lands  which  do  not  abut  on  the  prem- 
ises on  which  the  fire  started,  but  to  which  it 
spreads  across  intervening  lands.  Hoffman 
V.  King  (N.  Y.)  672 

Notes  and  Briefs. 

Proximate  cause ;  as  affecting  liability  for 
*in jury  to  servant  of  other  person.  119 

Of  damage  by  fire.  073 

FVBUCATIOH. 

See  Libel  and  Slander. 

YUBIiIC  IMPROVEMENTS. 

See  also  Appeal  and  Error,  1. 

1.  A  street-railway  company  occupying  a 
•46  L.  R.  A. 


portion  of  a  street  by  its  roadbed  and  tracks 
may  be  assessed  its  proportionate  share  of 
the  cost  of  paving  the  street,  just  as  the  prop- 
erty owners  are  assessed,  and  is  bound  to 
pay  for  that  portion  of  the  work  which  its 
track  alone  makes  necessary,  that  is,  all  ex- 
pense for  the  portion  of  the  work  lying  be- 
tween the  exterior  rails  of  the  track  and  for 
a  distance  of  2  feet  from  and  exterior  to  the 
track  on  each  side.  Shreveport  v.  Prescott 
(La.)  ^    193 

2.  Unequal  and  unconstitutional  burdens 
for  street  improvements  are  not  imposed  by 
La.  act  1896,  No.  10,  upon  abutting  property 
holders  and  a  street  railway,  or  upon  the 
abutting  property  holders  upon  streets 
which  have  no  street  railways,  as  compared 
with  those  which  have,  by  providing  that 
such  expense  shall  be  borne,  two  thirds  by 
the  abutting  owner  and  one  IJiird  by  the  city, 
but  providing  that  a  street  railway  occupy- 
ing a  part  of  the  street  shall  first  pay  in  pro- 
portion to  the  area  occupied  by  its  roadbed. 

Id. 

3.  An  ordinance  providing  that  two  thirds 
of  the  cost  of  paving  a  street  shall  be  im- 
posed upon  the  abutting  owners,  that  the 
railway  company  using  the  street  shall  pay 
for  paving  in  proportion  to  the  space  occu- 
pied by  its  roadbed,  as  compared  with  the 
entire  width  of  the  street,  and  that  the  bal- 
ance shall  be  imposed  upon  the  city,  is  not 
warranted  by  La.  Laws  1896,  art.  10,  §  3, 
which  provides  that  the  council  shall  appor- 
tion two  thirds  of  the  contract  price  on  the 
basis  of  the  frontage  of  the  real  estate  upon 
owners  whose  holdings  are  on  the  street,  on 
the  railway  company  in  proportion  to  the 
space  occupied  by  its  roadbed  compared  with 
the  entire  width  of  the  street,  and  the  city 
to  pay  one  third,  the  intention  of  the  statute 
being  that  the  two  thirds  of  the  cost  charge- 
able to  the  abutting  owner  and  the  one  third 
remaining  for  the  city  should  be  diminished 
in  equal  proportion  by  the  contribution  of 
the  railway  company.  Id. 

Notes  and  Briefs. 

Public  improvements;  liability  of  street 
railway  for  paving  assessments: — General 
provisions ;  liability  on  ground  of  benefits  to 
property  and  franchises;  under  statute  au- 
thorizing assessment  of  "lands,"  "buildings," 
etc. ;  liability  for  pavement  laid  before  track ; 
liability  after  removing  tracks ;  space  which 
company  is  required  to  pave;  liability  for 
pavement  outside  of  track;  liability  for  pav- 
ing at  street  intersections;  for  paving  streets 
bordering  on  neutral  ground ;  effect  of  agree- 
ment at  time  of  extending  tracks ;  exemption 
from  assessment  on  payment  of  license  fees ; 
extent  of  repairs;  repaving;  reflooring 
bridge;  changing  method  of  stajring  string- 
ers; liability  for  preliminary  work;  prelimi- 
nary nbtice  to  company;  estoppel  to  deny  lia- 
bility ;  amount  for  which  company  is  liable ; 
liability  for  worthless  pavement;  liability  of 
receiver;  necessity  of  assessing  company; 
when  street  is  paved  so  as  to  impose  duty  to 
repair  or  repave;  liability  where  city  is  to 
furnish   materials;    increasing  liabilily  of 
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eompany;    by  whom   assessment  ooUected; 
lien  for  assessment.  193 

PUBIiIG  ULHDIN  G. 

See  Highways^  3. 

PUBUC  MONET. 

See  Taxes. 

PITBUC  POUCY. 

See  Contracts;  Tbusts,  2. 

PUBIiIC  PURPOSE. 

Notes  and  Bbiefs. 
Public  purpose;  what  is.  881 

PUMlTiVE  DAMAGES. 

See  Damages,  1. 

RAUAOADS. 

See  also  Caboiebs;  Conflict  of  Laws, 
^  1 ;  Evidence,  6;  piaster  and  Servant; 
\       Negugence,  1 ;  Pleading,  2,  3. 

1.  A  railroad  company  is  bound  to  use 
the  same  degree  of  caution  to  avoid  setting 
out  fire  in  a  branch  line  running  to  a  limiber 
camp  as  at  other  points  on  the  road.  Peter 
V.  Chicago  ft  W.  M.  R.  Co.  (Mich.)  224 

2.  The  use  of  locomotives  such  as  have 
been  in  common  use  for  a  long  time  and  have 
substantially  guarded  against  the  danger  of 
fire  sufficiently  complies  with  the  require- 
ments of  Uow.  (Mich.)  Ann.  Stat.  §  3378,  to 
relieve  a  railroad  company  from  liability  for 
fire  Mt  by  engines  whose  machinery,  smoke- 
stack, and  fire  boxes  are  "in  good  order." 

Id. 

3.  Contributory  negligence  is  not  a  de- 
fense to  the  liability  of  railroad  companies 
for  fires  under  How.  (Mich.)  Ann.  Stat.  § 
3378,  which  creates  an  absolute  liability  for 
all  loss  or  damage  by  such  fires,  with  a  pro- 
viso against  liability  on  proof  of  certain 
facte,  among  which  contributory  negligence 
is  not  specified.  Id. 

4.  TTie  fact  that  property  destroyed  by 
fire  set  by  a  railroad  engine  was  insured  does 
not  affect  the  owner's  right  to  recover  dam- 
aged from  the  railroad  company  under  a  stat^ 
ute  making  the  company  liable  for  damages 
thus  caused.  Id. 

Notes  and  Briefs. 

See  also  Mortgage. 

Railroads;  liability  for  injuries  to  serv- 
ants of  other  persons;  33 

Liability  for  setting  fires;    contributory 
negligence.  224 

RATIFIGATIOlf. 

See  Principal  and  Agent,  2. 


See  also  Wills,  3. 

The  record  of  a  spurious  deed,  never 
executed  or  acknowledged  by  the  apparent 
grantor,  though  her  signature  thereto  was 
genuine,  but  was  obtained  by  some  trick  or 
artifice,  as  was  also  the  signature  of  a  notary 
46  L.  K.  A. 


public  to  a  spurious  admowledgment  dausS). 
will  not  be  any  protection,  as  against  ths- 
owner  of  the  property,  to  persons  who  ad- 
vance money  in  reliance  on  the  record,  siiiee- 
the  recording  laws  apply  to  genuine  instru- 
ments only,  and  not  to  forged  ones.  Mar- 
den  V.  Dorthy  (N.  Y.)  694 

RECEIVERS. 

See  also  Corporations,' 8;  Set-Off  and 
Counterclaim,  2-4. 

Notes  and  Briefs. 

Receivers;  liability  for  street  assessment 
on  street  railway.  201 

Powers  of,  as  to  enforcing  liability  of  cred- 
itors. 839 

RECORDS. 

See  Mortgage,  5;  Parent  and  Child;. 
Real  Property. 


i*. 


See  Appeal  and  Error,  6. 

REHEARnrO. 

See  Appeal  and  Error,  18. 

RELATIOH. 

Notes  and  Briefs. 
Relation ;  doctrine  of. 
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See  Wnxs^  3. 

REMOVAI.  OF  CAVSES. 

On  the  remand  of  a  case  to  a  state  court 
the  decision  of  the  Federal  court  on  the  ques- 
tion of  jurisdiction  is  conclusive  upon  the- 
state  court  in  subsequent  proceedings.  Ger- 
ner  v.  Mosher  (Neb.)  244 


No  new  affidavit  and  order  are  neces- 
sary to  enable  a  sheriff  to  seize  the  balance 
of  the  designated  property,  in  an  action  in 
claim  and  delivery,  when,  after  seizing  a 
part,  he  makes  his  return  without  stating 
any  reason  why  he  did  not  seize  the  remain- 
der, and  the  statute  provides  for  a  return 
only  after  taking  the  property  described ;  but 
the  court  may  permit  him  to  withdraw  the 
papers,  that  he  may  perform  his  duty.  Na- 
tional Bank  of  Commerce  v.  Feeney  (S.  D.)  ' 

732- 
Notes  and  Briefs. 

Replevin ;  new  affidavit  and  notice  for  fur- 
ther levy.  732 


See  Pleading,  8,  9. 


See  Waters,  7. 


For  Risumi  of  Contents  of  Book  see    86& 
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The  use  of  an  inaccurate  fonnula  in 
oomputing  the  carrying  capacity  of  a  ditch 
is  not  ground  for  a  review  of  the  decree  after 
the  discovery  of  a  more  accurate  formula 
which  was  ilot  known  at  the  time  of  the  de- 
cision.   Water  Supply  &  S.  Co.  v.  Larimer 


4lW.  Irrig.  Co.  (Colo.) 


322 


See  Watbbs. 


See  Bailment,  2,  Notes  and  Buets. 


See  BouNDABiBS. 


See  CoNSPiBACT,  0. 

SEBVANT. 

See  Master  and  Servant. 


See  Wbit  and  Pbocess,  Notes   and 
BiuErs. 

SET-OFF   AHD   COITNTEBCIJkllE. 

See  also  Executobs  and  Administba- 
tobs,  2 ;  Pleading,  9. 

1.  No  demand  for  a  deposit  in  an  insol- 
vent bank  is  necessary  as  a  condition  of  mak- 
ing a  set-off  of  the  deposit,  if  otherwise  al- 
lowable, against  a  note  of  the  depositor  which 
is  assets  in  the  hands  of  a  receiver  of  the 
bank.  Colton  v.  Dover  Perpetual  Bldg.  & 
L.  Asso.  (Md.)  388 

2.  The  fact  that  a  note  held  by  a  receiver 
of  an  insolvent  bank  as  assets  did  not  mature 
until  after  his  appointment  does  not  prevent 
setting  off  against  it  a  deposit  which  the 
maker  had  in  the  bank.  Id. 

3.  The  right  to  set  off  a  deposit  in  an  in- 
solvent bank  against  a  note  of  the  depositor 
in  the  luinds  of  a  receiver  is  not  cut  off  by 
Md.  act  189G,  chap.  349,  art.  23,  §  264a, 
which  puts  a  receiver  on  the  same  basis  as 
the  trustee  of  an  insolvent  natural  person, 
while  Md.  Code,  art.  47,  §  11,  provides  for 
the  distribution  of  insolvents'  estates  accord- 
ing to  the  principles  of  equity.  Id. 

4.  A  receiver  of  an  insolvent  bank  does 
not  occupy  the  position  of  a  bona  fide  pur- 
chaser for  value  of  a  note  included  in  the  as- 
sets, which  matures  after  his  appointment, 
so  as  to  prevent  setting  off  against  it  a  de- 
posit in  the  bank.  Id. 

Notes  and  Bbibfs. 

See  also  Bills  and  Notes. 

Set-off;  by  or  against  insolvent  bank. 

389 


See  also  Evidence,  7,  18;  Pboxivatb 
Cause,  1. 

1.  Shipowners  are  liable  for  injury  to  a 
stevedore  at  work  upon  the  vessel  by  the  fall 
of  a  keg  negligently  left  by  their  servants 
^L.R.  A. 


I  near  an  open  hatch  in  such  a  manner  as  to  bs 
likely  to  fall  into  the  hatch  and  endanger 
persons  working  below.  The  Joseph  B. 
Thomas  (C.  C.  App.  9th  C.)  58 

2.  Liability  for  damage  done  by  earless 
navigation,  which  had  become  fixed  at  the 
time  of  its  passage,  was  not  removed  by  the 
act  of  Congress  of  February  13,  1893,  to  re- 
lieve vessel  owners  from  liability  for  loss  re- 
sulting from  faults  in  navigation.  Hum- 
boldt Lumber  Mfg.  Asso.  v.  Christopherson 
(C.  C.  App.  9th  C.)  264 

Notes  and  Bbiefs. 

Shipping;  liability  of  owner  to  servants 
of  other  persons  working  thereon.  73 

Liability  of  shipper  of  goods  to  seamen  and 
stevedore.  104 

Jurisdiction  over  ships  at  sea.  264 

Liability  of  vessel  for  causing  death  of 
person.  275 

spntmrAiiiSM. 

See  CoNSPiBACT,  6. 

STAMP. 

See     FoBOEBT;     Internal     Revenue^ 
Notes  and  Bbiefs. 

STATE. 

See   Boundabies;  Intebnal   Ivpbove- 
msnts. 

STATE  IN STITVTI01f« 

See  Pbison,  2. 

STATUTES. 

See  also  Cobpobations,    10;    Limita- 
tion OF  Actions,  4-7 ;  Shipping,  2. 

1.  A  statute  prohibiting  corporations  to 
have  any  interest  in  any  store  or  merchandise 
busixiess,  while  the  title  mentions  only  sales 
to  employees,  is  in  violation  of  the  constitu- 
tional provision  which  requires  every  act  to 
embrace  but  one  subject,  which  shall  be  de- 
scribed in  the  title.  Luman  v.  Hitchinn 
Bros.  Co.  (Md.)  393 

2.  The  word  ''and"  in  a  statute  can  never 
be  substituted  for  "or"  when  the  meaning  of 
the  language  used  in  the  statute  is  plain  and 
there  is  nothing  in  it  to  call  for  such  substi- 
tution.   Beaty  v.  Richardson  (S.  C.)       517 

3.  An  elimination  of  the  unconstitution- 
al provisions  of  N.  Y.  Laws  1894,  chap.  284 
(amending  the  act  of  1876),  which  provide 
in  effect  for  taxing  the  property  of  a  private 
water  company  to  pay  for  competing  munici- 
pal waterworks,  and  also  for  a  discriminat- 
ing tax  against  the  patrons  of  the  private 
company,  by  which  its  business  would  be  de- 
stroyed, will  leave  in  force  the  original  act 
of  1876,  which  provides  for  the  acquisition 
by  a  village  of  its  own  waterworks.  Skane- 
ateles  Waterworks  Co.  ▼.  Skaneateles  (N.  Y.) 

687 
Notes  and  Bbiefs. 


Statutes;  rule  of  construction. 


334 


See  Shipping,  1. 
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Stock— Trial. 


«TOCK. 

See  Banks,  1;  Ck>BPORATioir8. 

BTRBAM. 

See  Watebs. 


u 


See  also  Appeal  and  Error,  16;  Cab- 
RiEBs,  4-7;  Internal  Improvements; 
Municipal  Cobpobations,  1;  Negli- 
gence, 2;  PuBUo  Impbovements  ; 
Trial,  7. 

An  ordinance  requiring  any  person 
riding  or  driving"  on  a  street  ''to  check  up, 
•or  even  halt,  if  necessary,"  on  approaching 
a  crossing,  so  as  not  to  obstruct,  hinder,  or 
«ndanger  pedestrians,  does  not  apply  to  a 
street  car  operated  by  electricity.  Citizens' 
R.  Co.  V.Ford  (Tex.)  457 

Notes  and  Bbiefs. 

6ee  also  Public  Improvements. 

Street  railways;  municipal  power  to  own 
•and  operate.  407 

Ordinance  as  to  speed  of  cars.  468 

STREETS. 

See  Highways;  Publio  Impbovements, 
Notes  and  Bbiefs. 

SUBCOHTBACTOB. 

Notes  and  Bbiefs. 

Subcontractors;  liability  to  servants  of. 

76 

SUBSCBIPTIOH. 

See  CoNTBACTS,  1 ;  Sunday. 

SITNDAY. 

See  also  Constitutional  Law,  7. 

A  subscription  toward  the  indebted- 
ness of  a  church  is  within  the  exception  of 
the  statute  prohibiting  any  labor  on  Sunday, 
"'except  that  of  necessity  or  charity."  First 
M.  E.  Church  v.  Donneil  (Iowa)  858 

Notes  and  Bbiefs. 

Sunday;  contracts  made  on;  subscription 
to  church  on.  858 

SUPEBINTENDENT. 

See  Officebs;  Pbison,  3. 


See  also  Appeal  and  Ebbob,  1,  2. 

A  bridge  for  highway  and  railway 
purposes,  over  a  river,  is  of  such  a  public 
•character  that  taxes  may  be  levied  to  assist 
in  building  it,  although  it  is  owned  by  a  pri- 
vate corporation  which  has  the  right  to 
<!harge  tolls  for  its  use.  Pritchard  v.  Ma- 
goun  (Iowa)  381 

Notes  and  Bbiefs. 

*     Taxes;  for  what  purpose  allowable.    381 

TICKETS. 

See  Carbiers,  I,  2,  5-7 ;  Custom. 
46  L.  R.  A. 


See  also  Insurance,  10;  Trial,  4. 

1.  The  day  upon  which  a  notice  wu 
mailed  should  be  excluded  in  the  computa- 
tion of  the  thirty  days  for  which  notice  must 
be  given,  under  the  New  York  statute,  prior 
to  the  maturity  of  a  premium  of  a  life  insur- 
ance policy,  in  order  to  forfeit  the  policy  for 
nonpayment.  Rosenplanter  v.  Provident 
Sav.  L.  Assur.  Soc.  (C.  C.  App.  6th  C.)     473 

2.  The  customary  use  of  standard  time 
at  a  certain  place  is  not  sufficient  to  show 
that  the  expression  "at  12  o'clock  at  noon" 
was  intended  to  mean  12  o'clock  standard 
time.    Jones   v.   German   Ins.   Co.    (Iowa) 

860 
Notes  and  Briefs. 


Time;  meaning  of  "noon." 

TOIX. 

See  Appeal  and  Error,  1,  2. 


860 


TRADE. 

See     Commerce; 
tracts,  3-13. 


Conspiracy;     Con- 


See  also  Insolvency,  2. 

Notes  and  Briefs. 

Trademark;  transfer  of  trademark  lij 
bankruptcy  or  insolvency  assignment:— 
(I:)  The  general  rule  as  to  transferability; 
(II.)  mode  of  transfer;  what  rights  pass; 
(III.)  distinction  between  trademarks  atr 
taching  to  place  or  product  and  those  attach- 
ing to  the  person;  (IV.)  trademark  consist- 
ing of  business  name.  641 

TRAK8FEB. 

See  Carriees,  6-7. 

TRESPASS. 

See  Gas,  2;  Injunction,  2. 

TRIAIi. 

See  also  Appeal  and  Error,   12,   IS, 
Notes  and  Briefs. 

1.  The  question  whether  the  act  of  a  ser- 
vant was  done  within  the  course  of  his  em- 
ployment, or  from  a  mere  desire  to  wreak 
personal  vengeance  without  reference  to  the 
employment,  is  a  question  for  the  jury  upon 
evidence  which  reasonably  admits  of  differ- 
ent inferences.  Nelson  Business  College 
Co.  ▼.  Lloyd  (Ohio)  314 

2.  The  question  whether  an  occasion  jus- 
tifies a  libelous  answer  to  a  libel  is  for  the 
court  to  determine,  but  the  question  of  good 
faith,  i.  €.,  malice  in  making  the  answer,  is 
for  the  jury.    Brewer  v.  Chase  (Mich.)  397 

3.  The  question  of  the  libelous  character 
of  an  article  which  is  libelous  per  9e  is  prop- 
erly decided  by  the  court,  and  not  left  to  the 
jury.  Id. 

4.  The  existence  of  a  known  and  estab- 
lished custom  at  a  certain  place  to  regard 
the  expression  "at  12  o'clock  at  noon''  as 
intended  to  mean  12  o'clock  standard  time  is 
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m  question  for  tlie  jury.  Jones  t.  Qerman 
Ins.  Co.  (Iowa)  860 

6.  The  question  whether  a  violent  colli- 
sion of  an  engine  with  cars  against  which 
it  was  backed  was  the  result  of  unavoidable 
accident  or  of  negligence  is  a  question  for 
^e  jury,  where  the  engine  was  in  charge  of 
the  fireman  and  could  not  be  stopped  be- 
cause the  loss  of  a  nut  or  pin  prevented  ap- 
plying the  air  brakes.  Lane  v.  Spokane 
Falls  &  N.  R.  Co.  (Wash.)  163 

6.  Contributory  negligence  of  a  passen- 
ger who  is  standing  in  a  car  and  thrown 
down  by  a  violent  collision  of  a  backing  en- 
^ne  with  the  car  is  a  question  for  the  jury, 
and  cannot  be  declared  as  matter  of  law.  Id. 

7.  An  instruction  that  permission  to 
leave  trailer  cars  in  the  street  when  not 
needed  for  carrying  passengers  is  to  be  de- 
termined by  the  city  authorities,  and  is 
wholly  irrelevant  and  immaterial  in  an  ac- 
tion for  injury  to  a  boy  while  playing  with 
a  car,  is  not  erroneous,  where  there  are  other 
proper  instructions  as  to  the  care  to  be  ex- 
ercised in  so  occupying  the  street  George 
V.  Los  Angeles  R.  Co.  (Cal.)  829 

8.  A  requested  instruction  that  a  plain- 
tiff's refusal  to  consent  that  her  physicians 
-should  testify  as  to  their  examinations  of 
her  personal  injuries  permits  the  inference 
that  their  testimony,  if  given,  would  have 
been  unfavorable  to  her,  should  be  refused. 
Lane  v.  Spokane  Falls  &  N.  R.  Co.  (Wash.) 

153 

9.  A  general  verdict  in  favor  of  a  plain- 
tiff injured  by  an  iron  pin  thrown  off  from 
the  tender  of  a  passing  train  is  not  overborne 
by  a  special  finding  tiiat  the  evidence  failed 
to  show  who  placed  the  pin  upon  the  tender, 

when  it  was  done,  or  where  the  tender  was  at 
the  time,  or  on  what  part  of  the  tender  it 
was  placed.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Berry  (Ind.)  33 


See  Levy  and  Seiztjbb,  2. 

rrRUSTS. 

See  also  Estoppel,  1;  Interest;  Pbin- 
GiPAL  AND  Agent. 

1.  A  trust  is  not  void  for  indefiniteness 
•of  the  beneficiary  if  by  its  terms  the  whole 

property  will  go  to  a  beneficiary  designated 
by  the  creator  of  the  trust,  who  will  be  as- 
•certainable  at  the  termination  of  the  trust 
at  the  latest.  Cowley  v.  Twombly  (Mass.) 
164. 

2.  A  trust  is  not  made  void,  as  against 
public  policy,  by  the  provision  that  in  case 
of  the  death  or  divorce  of  the  wife  of  the 
t>eneficiary  before  its  termination,  the  whole 
property  shall  vest  in  him,  but  in  case  he 
dies  while  yet-  married,  the  property  shall 
vest  in  a  third  person.  Id. 

3.  No  power  to  incorporate  the  estate 
is  conferred  upon  trustees  by  a  will  giving 
power  to  sell,  exchange,  lease,  convey,  or  in 
any  other  way  dispose  of  the  trust  property 
and  invest  and  reinvest  the  proceeds,  where 
the  testator's  widow  is  to  receive  the  income 
46  L.  R.  A. 


during  life,  and  at  her  death  the  estate  is  to 
be  divided  among  designated  heirs,  share 
and  share  alike.  Qaresche  v.  Levering  In- 
vestment Co.  (Mo.)  232 

4.  No  salary  can  be  claimed  by  a  trustee 
of  an  estate  for  services  as  president  of  a  cor- 
poration into  which,  without  authority,  he 
transforms  the  estate.  Id. 

6.  A  trustee  of  an  estate  will  be  required 
to  account  for  a  commission  allowed  him  for 
his  services  which  he  claimed  to  be  merito- 
rious and  beneficial  to  the  estate,  at  the  time 
of  the  termination  of  the  trust  by  benefi- 
ciaries, who  were  ignorant  of  the  facts,  and 
erroneously  supposed  acts  by  which  he 
claimed  to  have  earned  it  to  have  been  law- 
ful, whereas  they  were  unauthorized  and  il- 
legal. Id. 

6.  The  strictness  in  the  enforcement  of 
the  law  governing  express  trusts  does  not 
obtain  in  case  of  implied  trusts.  Qreen  v. 
Green  (S.  C.)  626 

7.  Trust  moneys  invested  by  the  trustee 
in  the  purchase  of  a  part  of  a  mortgage  debt 
represented  by  a  decree  of  foreclosure  on  an 
agreement  that  this  shall  be  junior  in  right 
to  the  other  part  of  the  decree  may  be  deemed 
a  part  of  the  purchase  money  of  the  prop- 
erty, when  the  trustee  purchase^  it  on  a  sale 
under  the  other  part  of  the  decree,  which 
constitutes  the  first  lien.  Id. 

8.  The  remedy  of  the  cestui  que'truat  for 
investment  by  the  trustee  of  funds  which 
are  in  fact  subject  to  an  implied  trust,  but 
which  the  trustee,  in  good  faith,  uses  as  her 
own  to  pay  part  of  the  purchase  price  of 
property,  may  be  limited  to  a  claim  for  re- 
payment of  the  trust  money,  with  a  lien  on 
the  property  therefor,  without  giving  any 
right  to  the  property  itself  or  any  part 
thereof,  except  as  security.  Id. 

9.  Failure  of  a  cestui  que  trust  promptly 
to  relieve  from  his  burden  one  whom  the  law 
holds  to  be  a  trustee  of  property  bought  by 
him  on  foreclosure  will  not  constitute  laches, 
where  the  trustee  made  the  purchase  volun- 
tarily and  denied  the  other's  interest  in  the 
property,  merely  offi'^.ring  to  allow  him  to  re- 
deem within  eight  days.  Kimball  v.  Ran- 
ney  (Mich.)  403 

Notes  and  Bbiefs. 

Trusts;  uncertainty  of;  discretion  of  trus- 
tee; public  policy  as  to.  164 

Power  of  investment  by  trustee.  234 

Resulting,  in  case  of  purchase  out  of  trust 
funds.  628 

TUNNEIi. 

See  Waters,  10. 

VENDOR   AHD    PURCHASER. 

See  Mobtoagb,  1,  2. 

VHXAGE. 

See  False  Imprisonment. 

VOTERS  AND   ELECTIONS. 

1.  A  special  election  on  the  question  of 
aiding  a  corporation  to  build  a  bridge  over 
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a  river  is  not  within  the  provisions  of  lows 
Acts  24th  Gen.  Assem.  chap.  33,  providing 
for  tlie  use  of  Australian  ballots  in  city  elec- 
tions.   Pritchard  v.  Magoun  (Iowa)       381 

2.  A  hotel  is  a  public  place,  within  a  stat- 
utory provision  for  posting  notices  of  an 
election  in  public  places.  Id. 

WASTE. 

The  removal  by  the  owner  of  a  life  es- 
tate, of  a  large  dwelling  house,  which  was 
expensive  when  erected,  but  which,  by  rea- 
son of  railroads  and  factories  around  it,  has 
become  absolutely  undesirable  as  a  residence 
and  incapable  of  any  use  as  business  prop- 
erty, does  not  constitute  actionable  wabte 
as  against  the  reversioner,  with  whom  no 
contractual  relations  exist,  when  the  removal 
of  the  building  largely  enhances  the  value  of 
the  property  for  business  purposes.  Melms 
V.  Pabst  Brew.  Co.  (Wis.)  478 

WATERS. 

See  also  Boundaries;  iNJimcnoN,  16, 
16;  JuDQicENT;  Review;  Statutes,  3. 

1.  An  appropriation  of  water  can  be  made 
only  by  an  actual  diversion  thereof,  followed 
by  its  application  within  a  reasonable  time 
to  a  beneficial  use.  Cache  La  Poudre  Reser- 
voir Co.  V.  Water  Supply  &  S.  Co.  (Colo.) 

176 

2.  A  prior  appropriation  of  the  water  of 
a  stream  for  different  periods  of  time  may  be 
made  by  different  persons.  Id. 

3.  A  prior  appropriator  of  water  for  mill 
purposes  only,  to  be  returned  to  the  stream 
when  used,  cannot,  as  against  appropriators 
below  the  mill,  have  a  right  to  use  water  for 
irrigation  purposes.  Id. 

4.  Water  appropriated  for  a  mill,  and 
discharged  again  into  the  stream  when  used, 
becomes  subject  to  another  appropriation. 

Id. 

5.  An  abandonment  of  the  use  of  water 
from  a  stream  for  mill  purposes  only,  by 
which  use  it  is  returned  to  the  stream,  will 
not  impair  the  right  of  an  appropriator  of 
the  returned  water  below  the  mill,  by  enlarg- 
ing the  rights  of  appropriators  above  the 
mill  for  irrigation  purposes,  whose  rights 
were  subject  to  those  of  the  mill  owner.     Id. 

G.  A  valid  approp;riation  of  water  from  a 
natural  stream,  either  for  direct  irrigation 
or  for  storage  in  a  reservior,  may  be  made 
without  connecting  the  ditch  directly  with 
the  stream  J  but  by  placing  its  headgate  in  a 
previously  constructed  canal,  and  using  the 
canal  itself  as  a  conduit  from  the  stream  to 
such  gate.  Water  Supply  &  S.  Co.  v.  Lari- 
mer &  W.  Irrig.  Co.  (Colo.)  322 

7.  Priority  as  between  reservoirs  belongs 
to  the  one  first  begun,  although  the  other 
was  first  completed,  if  reasonable  diligence 
was  used  in  prosecuting  the  work.  Id. 

8.  The  subsurface  flow  of  a  river  through 
a  gravelly  bed  is  subject  to  legal  appropria- 
tion. Vineland  Irrig.  Dist.  v.  Azusa  Irri^. 
Co.  (Cal.)  820 
46  L.  R.  A. 


9.  A  subsequent  appropriator  of  the  sub> 
surface  flow  of  a  river,  who  obtains  water 
by  a  tunnel  which  does  not  impair  any  right* 
to  the  surface  flow,  may  insist  that  a  prior 
appropriator  of  the  surface  flow  shall  not 
change  his  place  of  diversion  so  as  to  prevent 
the  surface  flow  from  passing  the  heaa  of  the 
tunnel.  Id. 

10.  A  tunnel  into  the  gravelly  bed  of  a 
river  for  the  appropriation  of  the  subsurface- 
flow  is  unlawful,  if  it  creates  an  artificial 
draft  upon  the  surface  flow  of  the  stream, 
which  draws  down  a  part  of  it  and  weakens- 
and  injures  the  natural  bed,  and  thereby  in- 
terferes with  the  rights  of  prior  appropria- 
tors of  the  surface  flow.  Id. 

11.  A  consolidation  of  the  rights  of  a  prior 
appropriator  of  the  surface  flow  of  a  river 
with  the  rights  of  a  subsequent  appropria- 
tor of  a  subterranean  flow  will  not  justify 
the  ignoring  of  the  intervening  rights  of  an- 
other appropriator  of  the  subsurface  flow. 

Id. 

12.  Breach  by  a  water  company  of  a  con- 
tract with  a  city  to  supply  water  sufficient 
to  protect  the  inhabitants  against  loss  by 
flre  entitles  a  citizen  whose  property  is- 
burned  in  consequence  thereof  to  sue  as  a 
party  in  interest.  Gorrell  v.  Greensboro- 
Water  Suply  Co.  (N.  C.)  513 

13.  An  unconstitutional  impairment  of 
the  franchise  of  an  existing  water  company, 
though  it  is  not  an  exclusive  one,  is  made 
by  N.  Y.  Laws  1804,  chap.  294,  which  pro- 
vides that  a  villaffe  establishing  its  own. 
system  of  waterworks  may  impose  rates  for 
flre  protection  on  all  real  property  abutting 
on  the  mains  or  within  200  feet  of  the- 
hydrants,  or  on  such  real  property  so  abut- 
ting, or  within  such  distance  as  the  boards 
may  deem  beneficial,  upon  which  real  prop- 
erty the  water  is  not  used  by  the  owners  or 
occupants  for  domestic  or  manufacturing- 
purposes,  since  this  statute  would  authorize 
the  taxation  of  the  company's  property  to 
pay  for  competing  municipal  waterworks,  and 
also  authorize  such  a  discrimination  against 
the  company's  patrons  as  would  absolutely 
destroy  its  business.  Skanea teles  Water- 
works Co.  V.  Skaneateles  (N.  Y.)  687 

14.  The  power  of  the  legislature  to  au- 
thorize a  municipality  to  acquire  and  main- 
tain an  independent  system  of  waterworks, 
as  well  as  to  gprant  a  franchise  for  such  busi- 
ness to  another  private  company,  is  reserved 
on  the  granting  of  a  franchise  which  is  not 
made  exclusive.  Id. 

Notes  and  Briefs. 

Waters;  periodical  appropriation  of.  175- 

Jurisdiction  over  sea: — (I.)  Over  oceans 
in  general;  (II.)  over  straits,  channels,  and 
narrow  seas;  (III.)  over  coast  water:  (a) 
general  discussion;  (b)  jurisdictional  ques- 
tion primarily  one  for  the  law-makins; 
power;  (c)  courts  have  recognized  3-mik 
limit;  (d)  claims  to  more  extended  jurisdic- 
tion; (IV.)  enforcement  of  law  within  3- 
mile  limit;  (V.)  conflict  of  law;  (VL)  in- 
land water:    (a)  bays;  (b)  inland  seas  and- 
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rivers;  (c)  great  lakes;  (VII.)  jurisdiction 

sas  between  nation  and  subdivision  thereof; 

(VIII.)  jurisdiction  as  between  subdivisions 

•of  nation.  264 

Right  to  store  appropriated  water.      322 
Private  action  against  water  company  un- 
der contract  with  city.  614 

Impairment  of  franchise    of  water  com- 
ipany;    establishing  municipal   waterworks. 

687 

Subterranean;   percolation  of;   prior  ap- 
propriation. 821 

WEIX8. 

See  iNJUNcnoK,  15. 


See  Dedication,  1 ;  Hiohwats,  3. 


See  also  Evidence,  11. 

1.  A  devise  of  an  estate  to  the  one  who 
shall  take  care  of  testatrix  during  her  last 
sickness,  whose  claim  shall  be  evidenced  by 
a  written  request  for  such  services  signed  by 
testatrix,  is  valid.  Dennis  v.  Holsapple 
(Ind.)  168 

2.*  A  will  is  revoked  by  the  testator's  sub- 
sequent adoption  of  a  child  under  the  Iowa 
■Code  1873,  S§  2307,  2310,  which,  without  ex- 
ception or  qualification,  declare  that  all 
rights,  duties,  and  relations  between  the 
f)arent  and  child  by  adoption,  including  the 
right  of  inheritance,,  shall  be  the  same  that 
exist  by  law  between  parent  and  child  by 
lawful  birth,  and  $  3276  of  the  present  Code, 
which  provides  that  the  subsequent  birth  of 
a  Intimate  child  to  the  testator  before  his 
death  will  operate  as  a  revocation  of  his  will, 
fiil  pipre  v.  Claude  ( Iowa )  171 

3.  The  invalidity  of  a  devise  of  a  life  e»- 
46  L.  B.  A. 


tate  to  testator's  mistress,  the  value  of  which 
exceeds  one  fourth  part  of  his  estate,  which 
is  void  under  S.  C.  Rev.  SUt.  1893,  §  1999, 
only  at  the  instance  of  his  lawful  wife  or 
legitimate  child,  and  to  the  extent  of  such 
excess,  does  not  defeat  the  remainders. 
Beaty  v.  Richardson  (S.  C.)  517 

Notes  and  Bbiefs. 

Wills;    incomplete,    failure    to    identify 
devisee.  168 

Revocation  by  birth   of   child;  right  of 
adopted  child.  172 


See  Electrical  Uses. 

WITKE88E8. 

See  also  Appeal  and  Ebbob,  9;  Mobt- 
OAOE,  3;  Pboduction  of  Documents. 

Notes  and  Bbiefs. 

Witnesses;  to  instruments;  disqualifica- 
tion of.  721 

WRIT  AKD  PROCESS. 

See  also  Pbohibition. 

Confinement  in  jail  for  default  of  bail 
in  a  criminal  case  does  not  preclude  legal 
service  on  the  prisoner  of  summons  in  a 
civil  action,  with  an  order  of  arrest  and  bail 
ancillary  thereto.  White  v.  Underwood  (N. 
C.)  706 

Notes  and  Bbiefs. 

Writs;  service  of  process  on  prisoner :-^- 
Process  may  generally  be  served;  prisoner 
serving  sentence;  assistance  of  court;  service 
on  jailer;  service  immediately  after  dis- 
charge from  criminal  arrest;  effect  of  privi- 
lege from  first  arrest;  ille^lity  of  first  ar- 
rest; custody  under  extradition  proceedings. 

706 
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OASES  11^  46  L.  R  A. 


46  L.  R.  A.  33,  CLEVELAND,  C.  C.  &  ST.  L.  R.  CO.  v.  BERRY,  152  Ind.  607, 

53  N.  E.  415. 
Safllclency    of    pleadlngrs* 

Cited  in  Tipton  Light,  Heat  &  Power  Co.  v.  Newcomer,*156  Ind.  362,  58  N.  E. 
842,  holding  overruling  of  motion  to  make  more  specific  complaint  alleging  that 
gas  company  negligently  permitted  its  high  pressure  line  to  become  "defective, 
f  insufficient,  and  out  of  repair,"  without  setting  out  particular  defects, 
error;  Scheiber  v.  United  Teleph.  Co.  153  Ind.  612,  55  N.  E.  742,  holding  suffi- 
ciency of  complaint  tested  by  specific  facts  alleged,  without  aid  from  characteri- 
zation of  acts  as  negligent. 

Cited  in  note  (59  L.  R.  A.  220)  on  sufficiency  of  general  allegations  of  negli- 
gence. 

Distinguished  in  Cobum  v.  New  Teleph.  Co.  156  Ind.  99,  52  L.  R.  A.  675,  59 
N.  £.  324,  holding  that  allegation  that  telephone  company  unlawfully  dug  up 
highway  insufficiently  negatives  municipal  authority. 

Presumption  of  nearlis^nce  In  case  of  falllns  objects* 

Cited  in  footnote  to  Wolf  v.  Downey,  51  L.  R.  A.  242,  holding  that  presumption 
of  negligence  arises  from  dropping  of  brick  from  building  being  constmcted. 

lilabillty  for  Injury  by  things  falling  from  train.  ^B^ 

Cited  in  footnote  to  Pennsylvania  R.  Co.  v.  Martin,  55  L.  R.  A.  361,  which 
denies  duty  of  railroad  company  to  use  care  to  avoid  injury  to  one  using  track 
for  own  afifairs. 

Rlffht  of  Injured  servant  to  recover  from  other  than  master. 

Cited  in  footnotes  to  Kansas  v.  Orr,  50  L.  R.  A.  783,  which  holds  city  liable 
for  injury  to  switchman  by  defective  planking  at  street  crossing;  Baker  v. 
Louisville  &  N.  Terminal  Co.  53  L.  R.  A.  474,  which  denies  railroad  company's 
liability  for  fall  of  ice  company's  employee  from  top  of  car  which  he  was  storing 
with  ice;  Missouri,  K.  &  T.  R,  Co.  v.  Merrill,  59  L.  R.  A.  711,  which  denies 
liability  of  company  delivering  defective  car  to  connecting  line,  for  injury  to 
employee  of  latter,  after  inspection  of  car;  Murray  v.  Dwight,  48  L.  R.  A.  673, 
which  holds  servant  of  truckman  unloading  goods  at  warehouse  not  fellow  servant 
of  warehouseman's  servants;  Erie  R.  Co.  v.  Salisbury,  55  L.  R.  A.  578,  which 
holds  company  liable  to  one  injured  at  crossing  by  negligent  operation  of  push 
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oar  by  one  to  whom  it  was  loaned  by  foreman  of  gang  of  men  in  compaty's 
employ. 

Cited  in  notes  (47  L.  R.  A.  176)  on  volenti  non  fit  injuria  as  defense  to  actions 
by  injured  servants;  (67  L.  R.  A.  824)  on  statutory  liability  of  employers  for 
defects  in  condition  of  their  plant. 

46  L.  R.  A.  58,  THE  JOSEPH  B.  THOMAS,  30  C.  C.  A.  333,  66  U.  S.  App.  619, 
86  Fed.  658. 

Rea    Ipsa    loquitnr. 

Cited  in  Armour  v.  Golkowska,  95  111.  App.  496,  holding  negligence  presumed 
where  barrel  falls  from  platform  upon  employee  working  below. 

Distinguished  in  Pederson  v.  John  D.  Spreckles  &  Bros.  Co.  31  C.  C.  A.  315. 

59  U.  S.  App.  439,  87  Fed.  945,  holding  presumption  of  negligence  on  part  of 
towing  vessel  not  raised  by  breaking  of  breast  chock  on  tow;  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  V.  Berry,  152  Ind.  619,  46  L.  R.  A.  57,  63  N.  E.  415,  holding 
doctrine  of  res  ipsa  loquitur  inapplicable  where  injury  caused  by  iron  pin  thrown 
off  from  locomotive  tender. 

Libel    In    rem    for    peraonal    Injarles. 

Cited  in  The  Anaces,  34  C.  C.  A.  563,  93  Fed.  244,  sustaining  right  of  stevedore 
injured  by  negligence  of  ship  officers  to  libel  ship. 

46  L.  R.  A.  122,  UNITED  STATES  v.  ADDYSTON  PIPE  &  STEEL  CO.  54  U.  S. 
App.  723,  29  C.  C.  A.  141,  85  Fed.  271. 

Affirmed  in  175  U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct.  Rep.  96. 
Violation*  of  Federal  antl-trnst  act. 

Cited  in  Chesapeake  &  O.  Fuel  Co.  v.  United  States,  53  C.  C.  A.  265,  115  Fed. 
619,  Affirming  105  Fed.  103,  holding  contract  of  fuel  company  to  handle  exclu- 
sively, at  minimum  price  fixed  by  association  of  coal  and  ooke  producers,  output 
for  western  market,  illegal;  Whitwell  v.  Continental  Tobacco  Co.  64  L.  R.  A.  694, 

60  C.  C.  A.  290,  125  Fpd.  458,  holding  restriction  by  tobacco  manufacturer  of  its 
own  trade  to  those  only  who  refrain  from  dealing  in  competitor's  goods,  not 
violative  of  anti-trust  act;  State  v.  Smiley,  65  Kan.  258,  69  Pac.  199,  holding 
agreement  by  all  dealers  on  certain  market,  limiting  amount  of  grain  they  may 
buy  on  market,  violation  of  anti-trust  act;  East  Tennessee,  V.  &  G.  R-  Co.  v. 
Interstate  Commerce  Commission,  39  C.  C.  A.  423,  99  Fed.  61,  holding  agree- 
ment of  competing  carriers,  restricting  competition,  illegal;  Lowry  v.  Tile, 
Mantel  &  Grate  Asso.  98  Fed.  826,  sustaining  complaint  under  anti-trust  act 
alleging  combination  to  raise  prices,  and  control  output,  with  intent  to  monopo- 
lize interstate  commerce  in  tiles,  mantels,  and  grates;  Lowry  v.  Tile,  Mantel  & 
Grate  Asso.  106  Fed.  45,  holding  association  of  dealers  in  state,  restricting 
buying  and  selling  of  goods,  and  discriminating  against  manufacturers  and  deal- 
ers not  members,  illegal;  Brett  v.  Ebel,  29  App.  Div.  260,  51  N.  Y.  Supp.  573. 
holding  contract  of  vendor  of  good  will  not  to  re-engage  in  business  in  limited 
area  not  invalid ;  Bancroft  v.  Union  Embossing  Co.  72  N.  H.  409,  64  L.  R,  A.  302, 
57  Atl.  97,  upholding  contract  not  to  compete  in  manufacture  of  machinery  from 
patterns  sold  to  other  party;  Robinson  v.  Suburban  Brick  Co.  62  C.  C.  A.  487, 
127  Fed.  807,  holding  enforceable,  contract  by  vendors  of  plant  not  to  engage  in 
competing  business  within  specified  area  foi  stated  period;  Booth  v.  Davis,  127 
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Fed.  878,  sustaining  validity  of  contract  whereby  stockholders  of  vendor  cor- 
poration agreed  not  to  engage  in  similar  business  in  vicinity  for  stated  period. 

Cited  in  footnotes  to  Gibbs  v.  McXeeley,  60  L.  R.  A.  152,  which  holds  anti- 
trust act  violated  by  combination  of  manufacturers  of  product  of  state,  market 
for  four  fifths  of  which  in  other  states,  to  limit  production  and  raise  price; 
W.  W.  Montague  &  Co.  v.  Lowry,  63  L.  R.  A.  58,  which  holds  unlawful,  combina- 
tion constituted  by  association  to  unite  all  "acceptable  dealers"  in  business  in 
certain  city  and  within  200  miles  therefrom. 

Distinguished  in  Anderson  v.  United  States,  171  U-  S.  617,  43  L.  ed.  306,  19 
Sup.  Ct.  Rep.  50,  holding  by-law  of  traders*  live  stock  exchange  against  recog- 
nizing nonmembers,  valid. 

■ 

AflTfeements  to  restrict  competition  and  control  prices* 

Cited  in  Cravens  v.  Carter-Crume  Co.  34  C.  C.  A.  485,  92  Fed.  485,  holding 
guaranty  of  certain  sum  as  dividends  on  stock  in  central  company  in  considera- 
tion of  manufacturer's  closing  factory,  not  enforceable;  Brown  v.  Jacobs' 
Pharmacy  Co.  115  Ga.  435,  57  L.  R.  A.  551,  90  Am.  St.  Rep.  126,  41  S.  E.  553, 
holding  combination  of  dealers  to  compel  others  in  same  business  to  sell  at  fixed 
prices,  illegal;  State  ex  rel.  Crow  v.  Firemen's  Fund  Ins.  Co.  152  Mo.  42,  45 
Li.  R.  a.  375,  52  S.  W.  595,  holding  that  combination  of  insurance  agents  to 
maintain  fixed  rates  violates  state  anti-trust  law;  Aetna  Ins.  Co.  v.  Com.  106 
Ky.  888,  45  L.  R,  A.  361,  61  S.  W.  624,  holding  combination  to  maintain  in- 
surance rates  not  indictable  offense  at  common  law;  Wittenberg  v.  Mollyneaux, 
60  Neb.  585,  83  X.  W.  842,  sustaining  covenant  by  one  grantee  on  exchange  of 
hotels  not  to  use  property  for  hotel  purposes  for  certain  period;  Walsh  v.  Asso- 
ciation of  Master  Plumbers,  97  Mo.  App.  294,  71  S.  W.  455,  holding  unlawful, 
agreement  between  plumbers'  association,  dealers  and  manufacturers,  for  pur- 
pose of  fixing  prices  and  in  restraint  of  trade;  National  Enameling  &  Stamping 
Oo.  V.  Haberman,  120  Fed.  419,  holding  enforceable,  restrictive  covenant,  an- 
cillary to  main  contract,  unlimited  in  time  and  covering  entire  United  States, 
when  no  broader  than  necessary  to  give  covenantee  rights  paid  for;  S.  Jarvis 
Adams  Co.  v.  Knapp,  58  C.  C.  A.  7,  121  Fed.  40,  holding  valid,  agreement  by 
departing  employee,  for  sufficient  consideration,  to  refrain  from  establishing  com- 
peting business  or  reveal  secrets  for  stated  period. 

Cited  in  footnotes  to  State  ex  reh  Crow  v.  Armour  Packing  Co.  61  L.  R.  A.  464, 
which  holds  unlawful,  combination  to  fix  prices,  shown  by  acts  of  competing 
dealers;  Com.  v.  Grinstead,  56  L.  R.  A.  709,  which  holds  agreement  not  to  resell 
goods  at  less  than  specified  price  not  within  statute  for  suppression  of  con- 
spiracies; Hawarden  v.  Youghiogheny  &  L.  Coal  Co.  56  L.  R.  A.  828,  which 
sustains  retail  coal  dealer's  right  of  action  against  wholesalers  and  favored  re- ' 
tailers  combining  to  drive  other  retailers  out  of  business. 

Constltatlonallty  of  le^lBlatlon  aflraln»t   con&blnatlons  to  control   prices. 

Cited  in  State  ex  rel.  Monnett  v.  Buckeye  Pipe  Line  Co.  61  Ohio  St.  548,  66 
N.  E.  464,  upholding  constitutionality  of  state  act  forbidding  combinations  of 
corporations  to  restrict  competition,  with  view  to  increased  prices;  State  ex  rel. 
Dumer  v.  Huegin,  110  Wis.  253,  62  L.  R.  A.  742,  85  N.  W.  1046,  sustaining 
constitutionality  of  statute  making  combination  to  control  prices  with  malicious 
intent  to  injure  rival,  punishable  criminally. 

"Who  are  uianafactarers. 

Cited  in  State  v.  American  Sugar  Ref.  Co.  108  La.  642,  32  So.  965,  holding 
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sugar    refiner    a    manufacturer    within    constitutional    exemption    from    license 
taxation. 

46  L.  R.  A.  142,  MERCHANTS'  AD-SIGN  CO.  v.  STERLING,  124  Cal.  429,  71 

Am.  St.  Rep.  94,  57  Pac.  468. 
Contracts  In  restraint  of  trade. 

Cited  in  note  (64  L.  R.  A.  720)  on  illegal  trusts  under  modem  anti-trust  laws. 

46  L.  R.  A.  144,  BARTRAM  v.  SHARON,  71  Conn.  686,  71  Am.  St.  Rep.  225,  43 

Atl.  143. 
Municipal  liability  for  neipllfrence. 

Cited  in  Colwell  v.  Waterbury,  74  Conn.  572,  57  L.  R.  A.  220,  51  Atl.  530, 
denying  city's  liability  to  employee  injured  by  defective  stone  crusher;  Lavi^ne 
V.  New  Haven,  75  Conn.  696,  55  Atl.  569,  denying  liability  of  municipality  for 
defect  in  highway  in  absence  of  statute;  Makepeace  v.  Waterbury,  74  Conn.  363, 
50  Atl.  876,  holding  city  bound  to  repair  all  highways  within  its  limits,  whether 
laid  out  by  authorities,  or  highways  by  dedication. 

Contributor y  neelleence  as  bar  to  recovery. 

Cited  in  Brockett  v.  Fair  Haven  &  W.  R.  Co.  73  Conn.  434,  47  Atl.  763,  holding 
that  complaint  alleging  injury  caused  by  defendant's  negligence  need  not  aver 
freedom  from  contributory  negligence. 

BIfect    of    Goacarrlnar    nesllflrence    of    third   person. 

Cited  in  footnotes  to  Griffin  v.  Jackson  Light  &  P.  Co.  55  L.  R.  A.  318,  which 
denies  electric  light  company's  liability  for  injury  to  stranger  attempting  to 
use  defectively  insulated,  movable  light  which  storekeeper  has  continued  to  use; 
Louisville  &  E.  Mail  Co.  v.  Barnes,  64  L.  R.  A.  574,  which  holds  that  negligence 
cf  steamer  company  does  not  prevent  recovery  for  death  of  passenger  by  drown- 
ing while  attempting  to  disembark,  from  other  steamboat  company  whose  negli- 
gence was  also  responsible  for  his  death;  Missouri  P.  R.  Co.  v.  Columbia,  5S 
L.  R.  A.  399,  which  holds  placing  of  heavy  doors  on  platform,  which  are  blown 
on  track  by  severe  gale,  not  proximate  cause  of  derailment  of  engine. 

Explained  and  distinguished  in  Upton  v.  Windham,  75  Conn.  291,  96  Am.  St. 
Rep.  197,  53  Atl.  660,  holding  town,  failing  to  fence  highway,  liable  for  injury 
resulting  from  frightened  horse  plunging  down  unprotected  bank. 

46  L.  R,  A.  150,  STEIN  v.  NATIONAL  LIFE  ASSO.  105  Ga.  821,  32  S.  E.  615. 
Rlflrbts   of   Insurance  aarent   after    termination   of   agency. 

Followed  in  American  Ins.  Co.  v.  France,  111  HI.  App.  391,  sustaining  right 
of  insurance  agent,  after  termination  of  agency,  to  influence  policy  holders  of 
former  employer,  to  tfansfer  their  business  to  him. 

46  L.  R.  A.  153,  LANE  v.  SPOKANE  FALLS  &  N.  R.  CO.  21  Wash.  119,  75  Am. 

St.  Rep.  821,  57  Pac.  367. 
Con&pulsory    physical   exan&lnatlon. 

Cited  in  Austin  v.  Northwestern  R.  Co.  (Tex.)  64  L.  R.  A.  496,  footnote  p.  494, 
77  S.  W.  403,  denying,  in  absence  of  legislative  authority,  right  of  court,  in 
action  for  personal  injury,  to  compel  plaintiff  to  undergo  physical  examination. 

Cited  in  footnotes  to  Stack  v.  New  York,  N.  H.  &  H.  R,  Co.  62  L.  R.  A.  32S, 


122-166.]  L.  R.  A.  CASES  AS  AUTHOEITIES.  1039 

"which  denies  power  of  court  to  compel  plaintiff  to  submit  to  physical  examina- 
tion; Wittenberg  v..  Onsgard,  47  L.  R.  A.  141,  which  denied  application  to  com- 
pel plaintiff  to  submit  his  neck  to  be  photographed  by  X-Ray;  Bagwelf  v. 
Atlanta  Consgl.  Street  R.  Co.  47  L.  R.  A.  486,  which  holds  that  action  for  injury 
to  minor  daughter  should  not  be  dismissed  for  her  refusal,  after  attaining 
majority,  to  submit  to  physical  examination;  State  v.  Height,  59  L.  R.  A.  438, 
which  holds  unlawful,  disclosure  by  physicians  of  knowledge  as  to  venereal 
disease,  obtained  by  examination,  against  his  will,  of  one  accussed  of  rape; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Palmore,  64  L.  R.  A.  90,  which  holds  that  request 
for  expert  examination  of  eyes,  in  action  for  their  alleged  permanent  injury, 
should  be  granted,  although  involving  use  of  drugs. 

Distinguished  in  Myrberg  v.  Baltimore  &  S.  Min.  &  Reduction  Co.  25  Wash. 
376,  65  Pac.  539,  holding  court's  refusal  to  allow  physical  examination,  asked 
lor  during  trial,  no  abuse  of  discretion. 

46  L.  R,  A.  160,  THOMAS  v.  COCHRAN,  89  Md.  390,  43  Atl.  792. 

"Wlfto  entitled  to  Insurance,  vrhere  benellclary  dies  before  Insured. 

Cited  in  Expressman's  Mut.  Ben.  Asso.  v.  Hurlock,  91  Md.  591,  80  Am.  St. 
Rep.  470,  46  Atl.  957,  holding  administrator  of  beneficiary  dying  before  member 
of  benefit  society,  entitled  to  insurance;  Preston  v.  Connecticut  Mut.  L.  Ins.  Co. 
95  Md.  115,  51  Atl.  838,  holding  proceeds  of  insurance  payable  to  beneficiary  or 
legal  representatives  belong  to  estate  of  beneficiary  dying  before  insured;  United 
States  Casualty  Co.  v.  Kacer,  169  Mo.  317,  58  L.  R.  A.  442,  92  Am.  St.  Rep.  641, 
69  S.  W.  370,  holding  policy  payable  to  certain  person,  "if  surviving,"  creates 
vested  interest,  subject  to  devestiture  by  prior  death. 

Cited  in  footnotes  to  Supreme  Council,  C.  K.  of  A.  v.  Densford,  49  L.  R.  A.  776, 
which  holds  deceased  beneficiary's  share  in  certificate  transmissible  to  his  issue 
on  beneficiary's  death  before  insured;  Warner  v.  Modern  Woodmen,  61  L.  R.  A. 
603,  which  holds  that  fund  reverts  to  benefit  society  on  death  of  member  leaving 
no  one  entitled  to  be  made  beneficiary  under  certificate. 

Asslarnment   of   policy. 

Cited  in  Dale  v.  Brumbly,  96  Md.  677,  54  Atl.  655,  holding  benefit  insurance 
policy  payable  to  insured's  estate  after  his  death,  when  so  drawn,  although 
assigned  by  him  to  creditor,  when  such  assignment  is  forbidden  by  by-laws. 

46  L.  R.  A.  164,  COWLEY  v.  TWOMBLY,  173  Mass.  393,  53  N.  E.  886. 

Followed  without  special  discussion  in  Ham  v.  Twombly,  181  Mass.  171,  63 
N.  E.  336. 

Uncertainty  of  trust. 

Cited  in  footnote  to  Holmes  v.  Walter,  62  L.  R.  A.  986,  which  holds  trust 
sufficiently  expressed  within  the  statute,  when  beneficiaries  and  subject  are  suffi- 
ciently certain  so  as  to  be  judicially  determined  by  court  of  equity. 

46  L.  R.  A.  166,  CARLETON  v.  CHINA  MUT.  INS.  CO.  174  Mass.  280,  64  N.  B. 
659. 
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46  L.  R.  A.  168,  DENNIS  v.  HOLSAPPLE,  148  Ind.  297,  C2  Am.  St  Rep.  526, 
47  N.  E.  631. 

Parol    evidence    to    determine    testator's    intention. 

Cited  in  Pate  v.  Bushong,  161  Ind.  639,  63  L.  R.  A.  597,  100  Am.  St.  Rep.  287, 
69  N.  E.  291,  recognizing  admissibility  of  evidence  of  circumstances  and  sur- 
roundings of  testator  when  making  will,  to  ascertain  intention. 

46  L.  R.  A.  171,  HILPIPRE  v.  CLAUDE,  109  Iowa,  159,  77  Am.  St.  Rep.  524, 

80  N.  W.  332. 
Revocation   of   ^rlll   by  adoption   of  child. 

Cited  in  Glascott  v.  Bragg,  111  Wis.  609,  56  L.  R.  A.  260,  87  N.  W.  853,  hold- 
ing will  revoked  by  subsequent  marriage  and  adoption  of  child;  Flannigan  v. 
Howard,  200  111.  402,  59  L.  R.  A.  666,  footnote  p.  664,  93  Am.  St.  Rep.  201,  65 
N.  E.  782,  holding  devises  and  legacies  in  will  ratably  abated  by  adoption  of 
child  after  its  execution;  Rowe  v,  Rowe,  120  Iowa,  19,  94  N.  W.  258,  holding  that 
prior  to  adoption  of  Code  of  1897,  birth  or  adoption  of  child  after  making  of  will,  . 
but  before  testator's  death,  revokes  will. 
Adoption  of  children. 

Cited  in  Bresser  v.  Saarman,  112  Iowa,  723,  84  N.  W.  920,  holding  that 
statute  governing  adoption  of  children  must  be  strictly  construed. 

46  L.  R.  A.  175,. CACHE  LA  POUDRE  RESERVOIR  CO.  v.  WATER  SUPPLY 
&  STORAGE  CO.  25  Colo.  161,  71  Am.  St.  Rep.  131,  53  Pac.  331. 

Reafllrmed  on  second  appeal  in  27  Colo.  532,  62  Pac.  420. 
Rlflrht  of  prior  approprlator  of  ^viater. 

Cited  in  Colorado  Mill.  &  Elevator  Co.  v.  Larimer  &  W.  Irrig.  Co.  26  Colo.  50, 
56  Pac.  185,  holding  that  prior  appropriation  of  water  cannot  be  enlarged  to  preju- 
dice of  subsequent  appropriator ;  Cache  La  Poudre  Reservoir  Co.  v.  Windsor 
Reservoir  &,  Canal  Co.  25  Colo.  56,  52  Pac.  1104,  raising,  without  deciding, 
question  of  relative  rights  of  first  user  of  water  appropriated  by  mill  and  appro- 
priator senior  to  mill,  upon  abandonment  of  mill  ditch. 

Cited  in  footnotes  to  Crawford  Co.  v.  Hall,  60  L,  R.  A.  889i  which  holds  right  to 
use  water,  acquired  by  appropriation,  superior  to  that  of  subsequent  riparian 
proprietor;  Salt  Lake  City  v.  Salt  Lake  City  Water  &  Electrical  Power  Co.  61 
L.  R.  A.  648,  which  denies  prior  appropriator's  right  to  complain  of  noninjurious 
use  by  upper  proprietor. 

Cited  in  note  (46  L.  R.  A.  322)  on  right  to  store  appropriated  water. 
Abandonment  of  prior  appropriation  of  -water. 

Cited  in  footnote  to  Salt  Lake  City  v.  Salt  Lake  City  Water  &  Electrical  Power 
Co.  61  L.  R.  A.  649,  which  holds  appropriator*s  right  to  use  water  not  for- 
feitc^d  by  not  putting  to  actual  use,  through  opposition  of  prior  appropriators. 

46  L.  R.  A.  181,  TUCKER  v.  STATE,  89  Md.  471,  43  AtL  778,  44  Atl.  1004. 
Opinion   evidence. 

Cited  in  Tall  v.  Baltimore  Steam  Packet  Co.  90  Md.  258,  47  L.  R.  A.   124, 
44  Atl.   1007,  holding  witness's  opinion  that  injury  was  avertable  had  another 
acted  with  appropriate  promptness,  incompetent. 
Harden  of  proof. 

Cited  in  Rutherford  v.  Foster,  60  C.  C.  A.  133,  125  Fed.  191,  hold- 
ing burden   upon  defendant,   in  action   for  killing,   to  rebut  presumption  that 
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killing  was  wrongful ;  Baltimore  &  0.  B.  Co.  v.  Stumpf,  97  Md.  90,  54  Atl.  978, 
holding  burden  of  proving  contributory  negligence  on  defendant,  when  plaintiff 
shows  prima  facie  case  of  negligence  without  disclosing  want  of  care  upon  his 
own  part. 

46  L.  R.  A.   187,  CONSOLIDATED  GAS  CO.  v.  BLONDELL,  89  Md.  732,  43 
Atl.  817. 

■ 

46  L.  R.  A.  193,  SHREVEPORT  v.  PRESCOTT,  51  La.  Ann.  1895,  26  So.  664. 
Jnrlsdletlon  of  siipreine  court  over  appeals  from  local  a««eaBineiitB. 

Cited  in  Kelly  v.  Chadwick,  104  La.  722,  29  So.  295,  holding  court  has  appel. 
late  jurisdiction  of  assessment  ior  street  improvement  levied  under  compulsion 
of  law;  Ayers  Asphalt  Pav.  Co.  v.  Loewengardt,  109  La.  440,  33  So.  553,  denying 
jurisdiction  over  local  assessments  levied  at  instance  of  taxpayers. 

Distinguished  in  Rosetta  Gravel  Paving  &  Improv.  Co.  v.  Adler,  52  La.  Ann. 
693,  27  So.  183,  denying  jurisdiction  of  supreme  court  where  legality  of  paving 
tax  not  in  issue,  and  less  than  $2,000  involved. 

Forced  contrlbutloit  as  tax. 

Cited  in  Vicksburg,  S.  &  P.  R.  Co.  v.  Traylor,  104  La.  292,  29  So.  141,  holding 
that  statutory  penalty  for  delinquent  ordinary  taxes  does  not  apply  to  taxes 
levied  in  aid  of  railroad. 

Liability  of  street  railroad  for  pavlns  assessment. 

Cited  in  Shreveport  v.  Shreveport  City  R.  Co.  104  La.  273,  29  So.  129,  sus- 
taining assesftment  of  street  railroad  company  for  such  proportion  of  cost  of 
paving  as  length  of  cross  ties  bears  to  width  of  street. 

Cited  in  footnotes  to  Lake  Street  Elev.  R.  Co,  v.  Chicago,  47  L.  R.  A.  624, 
which  holds  elevated  railroad  structure  subject  to  street  pavement  assessment; 
Union  Trust  Co.  v.  Richmond  City  R.  Co.  48  L.  R.  A.  41,  which  holds  lien  on 
street  railway  for  paving  assessments  superior  to  lien  of  mortgage;  Fielders  v. 
North  Jersey  Street  R.  Co.  59  L.  R.  A.  455,  which  holds  void,  ordinance  requiring 
street  railway  companies  to  pave  and  keep  in  repair  space  between  tracks: 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Ottumwa,  51  L.  R.  A.  763,  which  denies  liability 
of  railroad  running  along  side  of  street  to  street  paving  assessment;  United  R. 
&  Electric  Co.  v.  Baltimore,  52  L.  R.  A.  772,  which  holds  railroad  right  of  way 
and  tracks  not  within  provision  as  to  increasing  taxes  on  "landed  property." 

Cited  in  notes   (46  L.  R.  A.  193)   on  liability  of  street  railroad  company  for 
paving  assessment;    (52  L.  R.  A.  448)  on  liability  of  street  railway  company  for 
defect  in  track  or  street. 
Assessineiits  for  paTlngr  streets  havlnfr  street  railroad  tracks. 

Cited  in  Scranton  v.  Koehler,  14  Pa.  Super.  Ct.  19,  holding  abutter  assessable 
for  remainder  after  deducting  paving  done  in  front  of  premises  by  street  rail- 
road, and  referring  particularly  to  annotation  in  46  L.  R.  A.  193. 

46  L.  R.  A.  215,  TILLMAN  v.  BEARD,  121  Mich.  475,  80  N.  W.  248. 
Liability  for  prosecittlnar  ander  void  ordinance. 

Cited  in  James  v.  Sweet,  125  Mich.  137,  84  N.  W.  61,  denyini?  citizen's  lia- 
bility for  malicious  prosecution  in  testing  validity  of  ordinance. 
Arrest   ^rltbout   -warrant. 

Cited  in  footnote  to  McCuilough  v.  Greenfield,  02  L.  R.  A.  90«,  wliich  holds 
L.  R.  A.  Au.— Vol.  IV.— 66. 
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that  possession  by  officer  of  a  warrant  will  not  justify  arrest  of  accused  by  police 
department  of  other  town  under  direction  by  telephone  by  officer  holding  warrant. 

t 

46  L.  R,  A.  218,  PEOPLE  v.  OILMAN,  121  Mich.  187,  80  Am.  St.  Rep.  490,  80 
N.  W.  4. 

46  L.  R.  A.  219,  ATKINSON  v.  JOHN  E.  DOHERTY  &  CO.  121  Mich.  372,  80 

Am.  St.  Rep.  507,  80  N.  W.  286. 
Rlflrbt  of  privaey. 

Cited  in  Roberson  v.  Rochester  Folding  Box  Co.  171  N.  Y.  653,  59  L.  R.  A.  484, 
footnote  p.  479,  89  Am.  St.  Rep.  828,  64  N.  E.  442,  Reversing  64  App.  Div.  39, 
71  N.  Y.  Supp.  876,  Which  Affirms  32  Misc.  350,  65  N.  Y.  Supp.  1109,  denying 
right  to  injunction  or  damages  for  unauthorized  publication  of  likeness  for  ad- 
vertising purposes. 

Cited  in  note  ( 50  L.  R.  A.  401 )  on  use  of  negative  or  engraved  plates  without 
consent  of  party  who  has  paid  for  same. 

46  L.  R.  A.  224,  PETER  v.  CHICAGO  &  N.  W.  R.  00.  121  Mich.  324,  80  Am.  St. 

Rep.  500,  80  N.  W.  295. 
Insarauce    us    affectlnar    rlflrltt    to    damases. 

Cited  in  United  States  Casualty  Co.  v.  Bagley,  129  Mich.  72,  65  L.  R.  A.  617,  »5 
Am.  St.  Rep.  424,  87  N.  W.  1044,  sustaining  right  of  insurer,  though  n^ligently 
taking  risk,  to  recover  from  one  whose  negligence  caused  loss. 

46  L.  R.  A.  229,  FRIAR  v.  SMJTH,  120  Mich.  411,  79  N.  W.  633. 
Broker's    riffht   to    doable    teommlmiloii*. 

Followed  in  Horwitz  v.  Pepper,  128  Mich.  689,  87  N.  W.  1034,  denying  real 
estate  broker's  right  of  recovery  of  compensation  from  seller  in  absence  of  latter'a 
knowledge  that  he  was  also  to  receive  commission  from  purchasers. 

Cited  in  Hannan  v.  Prentis,  124  Mich.  420,  83  N.  W.  102,  holding  broker  em- 
ployed to  exchange  property  forfeits  commission  by  accepting  commission  from 
other  party  without  employer's  knowledge. 

Performance  of  contract  to  find  pnrcliaser  or  effect   exclianflre. 

Cited  in  note  (44  L.  R.  A.  593)  on  performance  by  real  estate  broker  of  his 
contract  to  find  a  purchaser  or  effect  exchange  of  principal's  property. 

46  L.  R,  A.  232,  GARESCHE  v.  LEVERING  INVEST.  00.  146  Mo.  436,  48  S-  W. 

653. 
Estoppel  by   conduct. 

Cited  in  Reed  v.  Union  Cent.  L.  Ins.  Co.  21  Utah,  310,  61  Pac.  21,  holding- 
waiver  of  right  of  which  party  ignorant  not  deducible  from  conduct;  St.  Louis 
Safe  Deposit  &  Sav.  Bank  v.  Kennett,  101  Mo.  App.  400,  74  S.  W.  474,  holding 
one  who  objected  to  construction  of  smokestack  and  was  told  that  it  was  au- 
thorized by  law,  not  estopped,  after  waiting  until  its  completion,  to  enjoin  its 
maintenance. 
Cxecc tor's  rlflrlit  to  comutlsBlons. 

Cited  in  footnote  to  Re  Rutledge,  47  L.  R.  A.  721,  which  sustains  surrogate's 
discretion  in  withholding  commissions  from  executor  neglecting  duties.  - 
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46  L.  R.  A.  237,  LOWE  v.  PROSPECT  HILL  CEMETERY  ASSO.  58  Neb.  94, 

78  N.  W.  488. 
Injunction   aaralnst   pollntlnar   craters. 

Cited  in  footnote  to  Weston  Paper  Co.  v.  Pope,  56  L.  R.  A.  899,  which  au- 
thorizes injunction  against  pollution  of  stream  by  discharge  from  strawboard 
works. 

46  L.  R,  A.  244,  GERNER  v.  MOSHER,  58  Neb.  135,  78  N.  W.  384. 

StoclcJiolder'ii    rlflrbt    to    Inspect    book*. 

Cited  in  note  (45  L.  R.  A.  449)  on  right  of  stockholder  to  inspect  books  of 
corporation. 

ConstrnctlTe  notice  of  fmnd. 

Cited  in  Raymond  v.  Schriever  Bros.  63  Neb.  721,  89  N.  W.  308,  holding  mere 
opportunity  to  discover  fraud,  where  nothing  suspicious  appears,  will  not  set 
statute  of  limitations  running. 

lilablllty   for   maklngr   false   representations. 

Second  appeal  in  Gemer  v.  Yates,  61  Neb.  101,  84  N.  W.  596,  holding  director 
liable  to  action  for  deceit  by  purchaser  of  stock  relying  on  false  financial  re- 
port, although  defendant  not  particularly  relied  on. 

Cited  in  Killen  v.  Barnes,  106  Wis.  563,  82  N.  W.  536,  holding  officers  mis- 
representing condition  of  bank  liable  to  depositor  misled  thereby;  Warfield  y. 
Clark,  118  Iowa,  72,  91  N.  W.  833,  holding  purchaser  of  stock  in  insurance  com- 
pany entitled  to  damages  in  action  for  deceit  against  officer  filing  fraudulent 
statement  with  state  auditor. 

Cited  in  footnotes  to  Hindman  v.  First  Nat.  Bank,  57  L.  R.  A.  108,  which 
holds  bank  falsely  certifying  that  all  of  authorized  capital  of  insurance  company 
is  on  deposit,  liable  to  one  purchasing  stock  in  reliance  on  same;  Hindman  y» 
First  Nat.  Bank,  48  L.  R.  A.  210,  which  holda  bank  liable  for  cashier's  false 
statement  as  to  amount  insurance  company  has  on  deposit;  Tecumseh  Nat.  Bank: 
V.  Chamberlain  Bkg.  House,  57  L.  R.  A.  811,  which  holds  false  representations, 
by  defaulting  president  as  to  liability  to  bank  and  value  of  securities  already 
furnished,  not  binding  on  bank;  Boddy  v.  Henry,  53  L.  R.  A.  769,  which  dcniea 
deceit  of  land  owner  making  false  representations  as  to  quantity,  under  belief  in. 
their  truth;  H.  W.  Williams  Transp.  Line  v.  Darius  Cole  Transp.  Co.  56  L.  R,  A. 
939,  which  denies  right  to  rely  on  fiilse  representations  as  to  speed  ot  steamboat,, 
if  warranty  as  to  speed  inserted  in  contract. 

46  L.  R.  A.  253,  RUSTIN  v.  STANDARD  LIFE  &  ACCL  INS.  CO.  58  Neb.  792, 
76  Am.  St.  Rep.  136,  79  N.  W.  712. 

46  L.  R,  A.  255,  TRENTON  POTTERIES  CO.  v.  OLIPHANT,  58  N.  J.  Eq.  507. 

78  Am.  St.  Rep.  612,  43  Atl.  723. 
Contracts   In   restraint   of  trade. 

Cited  in  Melick  v.  Foster,  64  N.  J.  L.  398,  45  Atl.  911,  holding  vendor's  covenant 
not  to  re-engage  in  business  in  certain  place  for  certain  time,  valid;  Rosenbaum 
V.  United  States  Credit  System  Co.  65  N.  J.  L.  259,  53  L.  R.  A.  452,  48  Atl.  237, 
holding  covenant  not  to  re-engage  in  business  for  certain  period  after  agency 
ceases  does  not  invalidate  contract;  Swigert  v.  Tilden,  121  Iowa,  658,  63  L.  R.  A, 
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612,  footnote  p.  608,  100  Am.  St.  Rep.  374,  97  N.  W.  82,  sustaining  oontniet  by 
seller  of  good  will  of  business  not  to  be  connected  with  competing  business  for 
ten  years. 

Cited  in  footnotes  to  Tuscaloosa  Ice  Mfg.  Co.  v.  Williams,  50  L.  R.  A.  175, 
which  holds  void,  contract  by  owner  of  ice  machine  to  abandon  manufacture  of 
ice  in  certain  town  for  five  years,  giving  other  party  monopoly  of  business: 
Clark  V.  Needham,  51  L.  R.  A.  785,  which  holds  void,  lease  of  manufacturing 
machinery  with  agreement  against  lessor  engaging  in  business  for  five  years; 
Stovall  V.  McCutchen  k  Co.  47  L.  R.  A.  287,  which  sustains  contract  between 
merchants  to  close  business  places  at  certain  hour  each  day ;  Steichen  v.  Fehleisen, 
51  L.  R.  A.  412,  which  holds  individual  partners  not  bound  by  firm  agreement  not 
to  re-engage  in  certain  business  for  specified  period;  Pohlman  v.  Dawson,  54 
L.  R.  A.  913,  which  holds  agreement  on  sale  of  barber  business  not  to  engage  in 
such  business  in  any  manner,  violated  by  working  as  employee  in  other  shop; 
Bancroft  v.  Union  Embossing  Co.  64  L.  R.  A.  298,  which  sustains  contract  by 
one  selling  right  to  manufacture  and  sell  machine  invented  by  him  to  make,  or 
transfer  to  others  right  to  make,  such  machines. 
•Combinations  to  control  prices. 

Cited  in  footnotes  to  Cummings  v.  Union  Blue  Stone  Co.  52  L.  R.  A.  262, 
-which  holds  void,  agreement  by  persons  controlling  90  per  cent  of  sale  of  blue 
stone,  to  sell  through  common  agent  and  maintain  agreed  prices;  John  D.  Park 
4l  Sons  Co.  V.  National  Wholesale  Druggists'  Asso.  62  L.  R.  A.  632,  which  sus- 
tains plan  by  which  manufacturers  of  proprietary  medicines  shall  sell  at  fixed 
|>rices,  with  rebate  only  to  concerns  which  can  be  relied  on  to  maintain  price 
decided  upon. 
'Validity  of  contracts  not  to  compete  -with  purclnaaer  of  all  rlirAl». 

Cited  in  Booth  v.  Seibold,  37  Misc.  103,  74  N.  Y.  Supp.  776,  holding  validity  of 
•contract  not  to  re-engage  in  business  for  certain  time  unaffected  by  purchaser's 
buying  out  other  dealers  on  skme  conditions. 
Rlffltt  of  corporation  to  bny  competitor's  bnalnesa. 

Followed  without  discussion  in  Dittman  v.  Distilling  Co.  64  N.  J.  £q.  545, 
64  Atl.  570. 

Cited  in  Metcalf  v.  American  School  Furniture  Co.  122  Fed.  121,  holding  pur- 
chase by  corporation,  having  power,  of  business  of  competing  corporation,  not 
invalid  although  made  for  purpose  of  obtaining  monopoly. 

46  L.  R.  A.  264,  HUMBOLDT  LUMBER  MFRS.*  ASSO.  v.  CHRISTOPHERSON, 

19  C.  C.  A.  481,  44  U.  S.  App.  434,  73  Fed.  239. 
BSnforcen&ent  of  state  laTV  by  conrt  of  admiralty* 

Cited  in  The  Schooner  Robert  Lewers  Co.  v.  Kekauoha,  52  C.  C.  A.  485,  114 
Fed.  851,  holding  common-law  right  of  action  for  negligently  causing  death 
enforceable  in  court  of  admiralty;  The  Robert  Dollar,  115  Fed.  225,  and  McRae 
V.  Bowers  Dredging  Co.  86  Fed.  350,  holding  state  statute  creating  lien  on  vessels 
for  services  or  supplies  furnished  within  state  enforceable  by  admiralty  court. 
Jurisdiction  over  sea. 

Cited  in  note  (46  L.  R.  A.  272)  on  jurisdiction  over  sea. 
Action   for   deatli    or   bodily   Injury. 

Cited  in  note   (56  L.  R.  A.  193)   on  conflict  of  laws  as  to  action  for  death  or 
bodily  injury. 
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46  L.  R,  A.  288,  GREEFF  v.  EQUITABLE  LIFE  ASSUK.  SOC.  KM)  N.  Y.  19,  73 

Am.  St.  Eep..  659,  54  N.  E.  712. 
E3ifect  of  demurrer. 

Cited  in  Hackett  v.  Equitable  Life  Assur.  Soc.  30  Misc.  526,  63  N.  Y.  Supp. 
847,  holding  conclusions  of  law  and  irrelevant  matter  pleaded  not  admitted  by 
demurrer;  Black  v.  Vanderbilt,  70  App.  Div.  22,  74  N.  Y.  Supp.  1095,  and  Tilley 
V.  Goykendall,  69  App.  Div.  95,  74  N.  Y.  Supp.  631,  holding  that  demurrer  admits 
facts  alleged  and  inferences  fairly  deducible  therefrom;  McCann  v.  Hazard,  36 
Misc.  9,  72  N.  Y.  Supp.  45,  holding  that  in  disposing  of  demurrer,  court  must 
resort  to  pleadings  to  test  rights  of  respective  parties;  Frank  v.  Mandel,  76 
App.  Div.  415,  78  N.  Y.  Supp.  855,  holding  that  demurrer  admits  only  facts 
stated  in  pleading,  and  necessary  inferences  resulting  therefrom;  Crockett  v. 
McLanahan,  100  Tenn.  525,  61  L.  R.  A.  916,  72  S.  W.  950,  holding  that  demurrer 
does  not  admit  inferences  from  facts  nor  conclusions  of  la^^;  Bregman  v.  Kress, 
83  App.  Div.  2,  81  N.  Y.  Supp.  1072,  holding  allegation  in  complaint  in  action 
for  malicious  prosecution,  that  defendant  "falsely  and  maliciously"  charged 
plaintiff,  good  as  against  demurrer. 

Rlflrbt  to  snrplva  profits. 

Cited  in  Gadd  v.  Equitable  Life  Assur.  Soc.  97  Fed.  835,  holding,  in  absence 
of  fraud,  action  of  insurance  society  in  apportioning  surplus  to  policy-holders 
not  reviewable;  Alsop  v.  De  Koven,  107  111.  App.  205,  holding  that  stockholder 
has  no  title  to  undivided  earnings;  Lowry  v.  Farmers'  Loan  &  T.  Co.  56  App. 
Div.  412,  67  N.  Y.  Supp.  759,  holding  {obiter)  action  at  law  not  maintainable  by 
stockholders  to  compel  distribution  of  surplus. 

Distinguished  in  Hackett  v.  Equitable  Life  Assur.  Soc.  30  Misc.  528,  63  N.  Y. 
Supp.  847,  holding  action  maintainable  at  law  on  stipulation  of  insurance  policy 
to  apportion  equitable  share  of  surplus  profits. 

Actions    affalnst    Insurance    companies    ^rlthont    attorney-general's    ap« 
pro-val. 

Distinguished  in  Hackett  v.  Equitable  Life  Assur.  Soc.  50  App.  Div.  270, 
63  N.  Y.  Supp.  1092,  holding  action  to  recover  "accumulated  reserve"  and  "equi- 
table portion  of  surplus  or  profits"  maintainable  without  attorney  general's 
approval. 

Rlflrlits   of   life   tenants   In   stock   dividends. 

Cited  in  Lowry  v.  Farmers'  Loan  &  T.  Co.  172  N.  Y.  144,  64  N.  E.  796,  hold- 
ing life  beneficiary  of  securities,  and  not  remainderman,  entitled  to  stock  divi- 
dend; De  Koven  v.  Alsop,  205  111.  311,  63  L.  R.  A.  589,  68  N.  E.  930,  sustaining 
right  of  life  tenant  of  stock  to  dividends  earned  during  testator's  lifetime,  but 
not  distributed  until  after  his  death. 

46  L.  R.  A.  295,  STATE  PRISON  v.  DAY,  124  N.  C.  362,  32  S.  E.  748. 
Lucratl-ve  public  office  as  Tested  rlffltt. 

Cited  in  State  ex  ret  Bryan  v.  Patrick,  124  N.  C.  661,  33  S.  E.  151,  holding 
act  attempting  to  transfer  lucrative  office  without  incumbent's  consent,  void; 
State  ew  rel.  McCall  v.  Webb,  125  N.  C.  248,  34  S.  E.  430,  holding  that  l^isla- 
ture  cannot  deprive  incumbent  of  right  to  compensation  by  abolishing  and  prac- 
tically re-establishing  office;  State  ex  rel.  Dalby  v.  Hancock,  125  N.  C.  327,  34 
8.  £.  516;  State  ex  rel,  Greene  v.  Owen,  125  N.  C.  215,  34  S.  E.  424  (distinguished 
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in    dissenting   opinion),    holding   that    legislature    cannot    transfer   duties   and 
emoluments  of  county  board  of  education  to  another  board;  Southern  R.  Co.  t. 
North  Carolina  Corp.  Commission,  99  Fed.  166;  State  ex  rel.  Abbott  v.  Bedding- 
field,  125  N.  C.  263,  34  S.  E.  412,  holding  that  change  of  name  from  railroad  to 
corporation  commission  does  not  deprive  commissioner  of  office;  Mial  v.  EUing- 
ton,  134  N.  C.  159,  65  L.  R.  A.  707,  46  S.  E.  961,  holding  one  appointed  for 
definite  time  to  legislative  office  has  no  vested  interest  therein  during  term,  of 
which  legislature  may  not  deprive  him;  White  v.  Ayer,  126  N.  C.  589,  36  S.  £. 
132   (dissenting  opinion),  majority  holding  legislature  cannot  deprive  incumbent 
of  compensation  by  transferring  duties  of  inspector  of  shellfish;  Taylor  v.  Vaon, 
127  N.  C.  251,  37  S.  E.  263   (dissenting  opinion),  majority  sustaining  right  of 
member  of  board  of  education  to  compensation  after  transfer  of  duties  to  another 
board;  Nichols  v.  Edenton,  125  N.  C.  16,  34  S.  £.  71   (dissenting  opinion),  ma- 
jority holding  town  oouncilmen,  upon  whom  duties  of  abolished  board  of  com- 
missioners devolve,  entitled  to  same  salary;  Atlantic  &  N.  C.  R.  Co.  v.  Dortxsh, 
124  N.  C.  664,  33  S.  £.  1014   (dissenting  opinion),  majority  holding  legislature 
cannot  transfer  functions  of  board  of  internal  improvement  before  expiration  of 
term. 
Wltat  oflices  leslslatlTe. 

Cited  in  State  ea  rel.  Cherry  v.  Bums,  124  N.  0.  765,  33  S.  E.  136,  sustaining 
legislature's  power  to  appoint  keeper  of  capitol;  Cunningham  v.  Sprinkle,  124 
N.  C.  641,  33  S.  E.  138,  sustaining  legislature's  power  to  appoint  members  of 
board  of  agriculture. 

46  L.  R.  A.  306,  JAMES  y.  WESTERN  NORTH  CAROLINA  R.  CO.  121  N.  O. 
523,  28  S.  E.  537. 

Action  to  enforce  judgment  in  123  N.  C.  303,  31  S.  E.  707. 
Corporation's  Uabllity  for  pvrohaser's  or  leMieo's  neffllvoneo. 

Cited  in  Guardian  Trust  k  D.  Co.  v.  Greensboro  Water  Supply  Co.  115  Fed. 
188,  holding  sale  of  plant  on  foreclosure  does  not  relieve  company  from  liability 
for  purchaser's  negligence  in  carrying  out  contract  to  supply  water;  Perry  ▼. 
,  Western  North  Carolina  R.  Co.  128  N.  C.  473,  39  S.  E.  27;  Perry  v.  Western 
North  Carolina  R.  Co.  129  N.  C.  334,  40  S*.  E.  191;  Pierce  v.  North  Carolina 
R.  Co.  124  N.  C.  93,  44  L.  R.  A.  317,  32  S.  E.  399,— holding  lessor  railroad 
liable  for  lessee's  negligence,  unless  expressly  exempted  by  charter  or  law ;  Harden 
V.  North  Carolina  R.  Co.  129  N.  C.  359,  55  L.  R.  A.  786,  86  Am.  St.  Rep.  747, 
40  S.  E.  184,  holding  that  lessor  railroad  cannot,  without  statutory  authority, 
exempt  itself  from  liability  to  lessee's  employees  for  lessee's  n^ligence;  Chicago 
&  G.  T.  R.  Co.  V.  Hart,  104  111.  App.  62,  holding  lessor  railroad  company  liable 
for  injury  to  servant  of  lessee  from  defect  in  appliance  furnished  by  latter. 

Disapproved  in  Julian  v.  Central  Trust  Co.  193  U.  S.  102,  48  L.  ed.  635,  24 
8up.  Ct.  Rep.  399,  holding  that  purchaser  of  railroad  under  foreclosure  sale  in 
Federal  court  may  restrain  levy  thereon  by  parties  subsequently  obtaining  judg- 
ments in  state  courts  against  former  owners;  Chicago  &  G.  T.  R,  Co.  v.  Hart, 
209  111.  423,  66  L.  R,  A.  80,  70  N.  E.  654  (dissenting  opinion),  majority  holding 
lessor  railroad  company  not  absolved  from  liability  for  injury  to  employee  from 
lessee's  negligence,  unless  statute  so  prescribes. 

Foreclosare  of  railroad  mortaraar^* 

Distinguished  in  Central  Trust  Co.  v.  Western  North  Carolina  R.  Co.  89  Fed. 
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30,  upholding  right  of  purchaser  of  railroad  at  foreclosure  sale  to  file  supple- 
mental bill  in  Federal  court,  wherein  'foreclosure  proceedings  were  had,  to  enjoin 
stockholders  and  creditors  of  railroad  from  maintaining  suit  in  state  court 
attacking  sale. 

Action  aiTAlnat  railroad  for  neirllireBce. 

Cited  in  Mowery  v.  Southern  R.  Co.  129  N.  C.  354,  40  S.  E.  88,  holding  action 
for  personal  injuries  against  foreign  corporation  operating  purchased  railro&d  in 
state  removable  to  Federal  court. 

Appellant'^    daty  to   set   oat   error* 

Cited  in  State  v.  Wilson,  121  N.  C.  652,  28  S.  E.  416,  holding  appellant  com- 
plaining of  refusal  of  instruction  that  evidence  was  insufficient  must  state  fact 
or  set  out  evidence  in  case  on  appeal. 

46  L.  R.  A.  312,  STATE  v.  CRAWFORD,  8  N.  D.  539,  73  Am.  St.  Rep.  772,  8Q 

N.  W.  193. 
IVhat  brealclnir  eonatltutea  criminal  offenao. 

Cited  in  footnotes  to  State  v.  Howard,  58  L.  R.  A.  685,  which  holds  servant 
entitled  to  lodge  in  master's  house,  guilty  of  burglary  in  opening  door  or  raising 
window  to  steal  goods;  State  v.  King,  54  L.  R.  A.  853,  which  holds  concealment 
in  crevice  in  stone  quarry  where  prisoners  working,  and  walking  forth  after 
^^ard's  withdrawal,  not  prison  breach. 

46  L.  R.  A.  314,  NELSON  BUSINESS  COLLEGE  CO.  v.  LLOYD,  60  Ohio  St 
448,  71  Am.  St.  Rep.  729,  54  N.  E.  471. 

Master's  liability  for  serirant's  tortious  acts. 

Followed  without  discussion  in  Mahoning  Valley  R.  Co.  v.  De  Pascale,  70 
Ohio  St.  188,  65  L.  R.  A.  864,  71  N.  E.  633. 

Cited  in  footnotes  to  Enright  v.  Pittsburgh  Junction  R.  Co.  53  L.  R.  A.  330, 
which  denies  right  to  eject  or  frighten  ten-year-old  boy  from  rapidly  moving 
train;  Dorsey  v.  Kansas  City,  P.  &  G.  R.  Co.  52  L.  R.  A.  92,  which  holds  carrier 
liable  for  death  of  trespasser  falling  under  wheels  in  escaping  from  rocks  thrown 
by  brakeman;  Lamb  v.  Littman,  53  L.  R.  A.  852,  which  holds  employer  liable 
for  assault  by  cruel  overseer  on  minor  employee;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Zantzinger,  47  L.  R.  A.  282,  which  sustains  liability  for  engineer's  ejection  of 
trespasser  from  footboard  of  moving  engine;  Alsever  v.  Minneapolis  &  St.  L.  R. 
Co.  56  L.  R.  A.  748,  which  sustains  liability  for  injuries  by  engineer  operating 
blow-off  cock  to  frighten  children;  Lynch  v.  Florida  C.  &  P.  R.  Co.  54  L.  R.  A. 
810,  which  denies  company's  liability  for  assault  by  station  agent  as  result  of 
personal  quarrel;  Palmisano  v.  New  Orleans  City  R.  Co.  58  L.  R.  A.  405,  which 
denies  master's  liability  for  injury  to  boy  running  blindly  against  moving  car, 
after  release  by  employee  who  had  caught  and  lectured  him;  Guille  v.  Campbell, 
55  L.  R.  A.  Ill,  which  denies  master's  liability  for  injury  to  bystander  by 
slipping  of  hook  from  servant's  hand  while  pretending  to  throw  at  boys  playing 
on  cotton  bales;  Southern  R.  Co.  v.  James,  63  L.  R.  A.  257,  which  holds  master 
liable  for  injury  inflicted  by  night  watchman  shooting  trespasser  while  running 
mway  while  under  arrest. 
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46  L.  R.  A,  317,  JAMIESON  v.  WIGGIN,  12  S.  D.  16,  76  Am.  St  Rep.  585,  80 

N.  W.  137. 
"Who  la  ««le«rned  In  the  law.'' 

Cited  in  Howard  v.  Bums,  14  S.  D.  388,  85  N.  W.  920,  holding  certificate  of 
admission  to  practice  in  supreme  court  of  another  state  conclusive  evidence  that 
person  "learned  in  the  law." 

46  L.  R,  A.  319,  MEACHAM  v.  GALLOWAY,  102  Tenn.  415,  78  Am.  St.  Rep.  886, 

52  S.  W.  859. 
"Who    are    hotel    iguemtm. 

Distinguished  in  Rains  v.  Maxwell  House  Co.  (Tenn.)  64  L.  R.  A.  474,  79 
S.  W.  114,  holding  watch  within  statute  releasing  hotel  from  liability  for  loss 
of  jewels  of  guests  failing  to  deposit  them  in  place  provided. 

46  L.  R.  A.  322,  WATER  SUPPLY  &  STORAGE  CO.  v.  LARIMER  k  W.  IRRIG. 

CO.  24  Colo.  322,  51  Pac.  496. 
Priority    mm   betTreen    reaervolni. 

Followed  without  special  discussion  in  Water  Supply  &  Storage  Co.  ▼.  Tenney, 
24  Colo.  356,  51  Pac.  505;  Cache  La  Poudre  Reservoir  Co.  v.  Windsor  Reservoir 
&  Canal  Co.  25  Colo.  54,  52  Pac.  1104. 

Rlirht  of  prlMh  approprlator  of  vrater. 

Cited  in  footnotes  to  Crawford  Co.  v.  Hall,  60  L.  R.  A.  889,  which  holds  right 
to  use  water,  acquired  by  appropriation,  superior  to  that  of  subsequent  riparian 
proprietor ;  Salt  Lake  City  v.  Salt  Lake  City  Water  &  ttecttical  Power  Co. 
61  L.  R.  A.  648,  which  denies  prior  appropriator's  right  to  complain  of  non- 
injurious  use  by  upper  proprietor. 

Rlirht  to  store  appropriated  vratcr. 

Cited  in  footnote  to  New  Loveland  &  G.  Irrig.  A  Land  Co.  v.  Consolidated 
Home  Supply  Ditch  &  Reservoir  Co.  52  L.  R.  A.  266,  which  holds  right  to  store 
water  for  use  in  nonirrigating  season  not  acquired  by  prior  appropriation  for 
immediate  use. 

Cited  in  note  (46  L.  R.  A.  322)  on  right  to  store  appropriated  water. 

"What   revlevrable  on   rehearlnir. 

Cited  in  Orman  v.  Ryan  Bros.  25  Colo.  393,  55  Pac.  168,  and  Clipper  Min.  Co. 
V.  Eli  Min.  &  Land  Co.  29  Colo.  388,  64  L.  R.  A.  212,  93  Am.  St.  Rep.  89,  68 
Pac.  286,  holding  new  questions  cannot  be  raised  upon  petition  for  rehearing. 

46  L.  R.  A.  332,  DAGGETT  v.  SIMONDS,  173  Mass.  340,  53  N.  E.  907. 

46  L.  R.  A.  334,  STATE  v.  LIFFRING,  61  Ohio  St.  39,  76  Am.  St.  Rep.  358,  55 

N,  E.  168. 
Osteopathy. 

Cited  in  Nelson  v.  State  Bd.  of  Health,  108  Ky.  780,  50  L.  R.  A.  387,  footnote 
p.  383,  57  S.  W.  501,  and  Hayden  v.  State,  81  Miss.  299,  95  Am.  St  Rep.  471, 
33  So.  653,  holding  practice  of  osteopathy  not  within  statute  regulating  practice 
of  me(Ucine;  State  v.  McKnight,  13i  N.  C.  721,  59  L.  R,  A.  189,  footnote  p.  187, 
42  S.  E.  580,  holding  license  unnecessaiy  to  practice  of  osteopathy. 
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Cited  in  footnotes  to  Bragg  v.  State,  58  L.  R.  A.  025,  which  requires  license 
for  practice  of  osteopathy;  Little  v.  State,  51  L.  R.  A.  717,  which  holds  practice 
of  osteopathy,  practice  of  medicine;  State  v.  Gravett,  55  L.  R.  A.  791,  which  ' 
holds  void,  statute'  discriminating  against  osteopathists ;  State  v.  Biggs,  64 
L.  R.  A.  140,  which  holds  that  license  cannot  be  required  to  permit  treatment  of 
disease  by  baths,  manipulation  of  muscles,  and  advice  as  to  diet. 

Distinguished  in  People  v.  Gordon,  104  111.  569,  88  Am.  St.  Rep.  165,  62  N.  £.. 
858,  Reversing  96  III.  App.  458,  and  State  v.  Gravett,  65  Ohio  St.  306,  55  L.  R. 
A.  792,  87  Am.  St.  Rep.  605,  62  N.  E.  325,  holding  osteopathy  within  statute 
regulating  practice  of  medicine. 

46  L.  R,  A.  337,  JACKSON  v.  NORFOLK  A  W.  R.  CO.  43  W.  Va.  380,  27  S.  E. 

278,  31  S.  £.  258. 
Conductor  mm  fellovr  servant  of  other  empIoFe^s* 

Cited  in  Norfolk  &  W.  R.  Co.  v,  Houchims  (Norfolk  &  W.  R.  Co.  v.  Swaine),. 
95  Va.  407,  46  L.  R.  A.  365,  64  Am.  St.  Rep.  791,  28  S.  E.  578,  holding  conductor 
18  brakeman's  fellow  servant. 

Cited  in  footnote  to  Grattis  v.  Kansas  City,  P.  &  G.  R.  Co.  48  L.  R.  A.  399, 
which  holds  freight  conductor  and  engineer  to  be  fellow  servants  of  fireman. 

Cited  in  note  (46  L.  R.  A.  354)  as  to  when  conductor  is  deemed  coservant  of 
other  railway  employees. 

IVho   are    fellOTr    aervRnts. 

Cited  in  Seldomrldge  v.  Chesapeake  &  0.  R.  Co.  46  W.  Va.  572,  33  S.  E.  293, 
holding  train  crew  to  be  fellow  servants  of  engineer  with  whose  engine  cars  col- 
lided in  switching;  Sanderson  v.  Panther  Lumber  Co.  50  W.  Va.  45,  55  L.  R.  A. 
910,  88  Am.  St.  Rep.  841,  40  S.  E.  368,  holding  foreman  of  lumber  camp  to  be 
fellow  servant  of  crew  of  logging  train;  St.  Louis  &  S.  F.  R.  Co.  v.  Furry,  52 
C.  C.  A.  525,  114  Fed.  905  (dissenting  opinion),  majority  holding  telegraph 
operator  failing  to  deliver  orders  not  fireman's  fellow  servant,  under  Arkansas 
statute. 

Cited  in  note  (50  L.  R.  A.  420)  on  what  servants  are  deemed  to  be  in  same 
common  employment,  apart  from  statutes,  where  no  questions  as  to  vice  prin- 
cipalship  arise. 

^—  lirhen   rice  principal  a  fellovr  servant. 

Cited  in  McVey  v.  St.  Clair  Co.  49  W.  Va.  419,  38  S.  E.  648,  denying  employer's 
liability  for  foreman's  negligence  in  starting  machine;  Cochran  v.  Shahahan,  51 
W.  Va.  139,  41  S.  E.  140,  denying  master's  liability  for  negligence  of  foreman 
ordering  employee  to  clean  out  obstructed  drillhole ;  Southern  R.  Co.  v.  Mauzy, 
98  Va.  697,  37  S.  E.  285,  holding  foreman  to  be  fellow  servant  of  employee  in 
assisting  to  load  car  wheels. 

Cited  in  notes  (54  L.  R.  A.  40,  42,  61,  124)  on  vice  principalship  as  determined 
with  reference  to  character  of  act  which  caused  injury;  (51  L.  R.  A.  519,  526, 
593,  602,  611,  621)  on  vice  principalship  considered  with  reference  to  superior 
rank  of  negligent  servant. 

Risks  assumed  hy  employee* 

Cited  in  Sanderson  v.  Panther  Lumber  Co.  50  W.  Va.  46,  55  L.  R.  A.  910,  88 
Am.  St.  Rep.  841,  40  S.  E.  368,  holding  that  employee  continuing  in  service 
assumes  risk  of  master's  known  negligence. 
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46  L.  R.  A.  359,  NORFOLK  &  W.  R,  (X).  v.  SWAINE,  96  Va.  398,  64  Am.  St 

Rep.  791,  28  S.  £.  578. 
"Who  are   fellovr   ■er'rii.nts. 

Cited  in  Seldomridge  v.  Chesapeake  &  O.  R.  Co.  46  W.  Va.  572,  33  S.  E.  293, 
holding  train  crew  to  be  fellow  servants  of  engineer  with  whose  engine  cars 
collided  in  switching;  Southern  R.  Co.  v.  Mauzy,  98  Va.  697,  37  S.  E.  285,  hold- 
ing foreman  assisting  to  load  car  wheels  is  fellow  servant  of  employee  whom  he 
a&n  discharge;  W.  R.  Trigg  Co.  v.  Lindsay,  101  Va.  195,  43  S.  E.  349,  holding 
two  servants  in  same  employment,  engaged  in  erecting  piece  of  machinery,  fellow 
servants;  Louisville  &  N.  R.  Co.  v.  Pointer,  113  Ky.  968,  69  S.  W.  1108,  holding 
track  repairer  not  fellow  servant  of  fireman. 

Cited  in  notes  (46  L.  R.  A.  338,  352)  on  when  conductor  deemed  coservant  of 
other  railway  employees;  (50  L.  R.  A.  430,  431)  on  what  servants  are  deemed 
to  be  in  same  common  employment,  apart  from  statutes,  where  no  questions  as 
to  vice  principalship  arise;  (51  L.  R.  A.  519,  526,  621)  on  vice  principalship 
considered  with  reference  to  superior  rank  of  negligent  servant. 

Rallroiad'a  duty   to  employees. 

Cited  in  Norfolk  &  W.  R.  Co.  v,  Phillips,  100  Va.  374,  41  S.  E.  726,  holding 
that  where  master's  negligence  in  inspecting  cars  concurs  with  negligent  act  of 
fellow  servant,  master  is  liable. 

Limited  in  Norfolk  &  W.  R.  Co.  v.  Stevens,  97  Va.  636,  46  L.  R.  A.  370,  34 
S.  £.  525,  denying  railroad  company's  liability  to  fireman  injured  by  negligence 
of  independent  contractor  replacing  bridge. 

46  L.  R,  A.  367,  NORFOLK  &  W.  R.  CO.  v.  STEVENS,  97  Va.  631,  34  S.  E.  525. 
Ltlabllity    for   neiplisence   of   independent   contractor. 

Cited  in  footnotes  to  Boomer  v.  Wilbur,  53  L.  R.  A.  172,  which  denies  owner's 
liability  for  injury  by  fall  of  bricks  through  negligence  of  independent  contractor 
repairing  chimney;  Uppington  v.  New  York,  53  L.  R.  A.  551,  which  holds  city 
retaining  right  to  inspect  and  supervise  construction  of  sewer  not  liable  for 
negligence  of  independent  contractor;  Hoff  v.  Shockley,  64  L.  R.  A.  538,  which 
holds  property  owner  not  liable  for  injuries  to  traveler  by  obstructions  placed  in 
street,  without  danger  signals,  by  independent  contractor  for  construction  of 
building. 

Cited  in  note  (54  L.  R.  A.  65)  on  vice  principalship  as  determined  with  refer- 
«nce  to  character  of  act  which  caused  injury. 

46  L.  R.  A.  371,  RUGGLES  v.  CANNEDY,  127  Cal.  290,  53  Pac.  411,  59  Pac.  827. 
Creditor*'  rlirhta  In  Irresalnr  chattel  naortaravca* 

Cited  in  First  Nat.  Bank  v.  Menke,  128  Cal.  108,  60  Pac.  675,  holding  unverified 
chattel  mortgage  valid  as  against  assignee  subsequently  elected  by  creditors  after 
voluntary  assignment  to- sheriff  for  their  benefit;  First  Nat.  Bank  v.  Ludvigaen, 
8  Wyo.  246,  80  Am.  St.  Rep.  928,  56  Pac.  994,  holding  chattel  mortgage  given  by 
decedent  of  insolvent  estate,  not  renewed  as  required  by  statute,  not  valid  as 
against  creditors. 

46  L.  R.  A.  377,  DAVENPORT  v.  BUFFINGTON,  38  C.  C.  A.  453,  97  Fed.  234. 
Taxpayer'ii  rlgrht  to  restrain  diversion  of  pnbllc  property. 

Cited  in  Mclntyre  v.  El  Paso  County,  15  Colo.  App.  88,  61  Pac.  237,  holding 
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that  resident  taxpayer  may  maintain  action  to  restrain  erection  of  courthouse 
upon  public  city  park;  Kellogg  v.  School  Dist.  No.  10,  13  Okla.  303,  74  Pac.  110, 
sustaining  taxpayer's  right  to  injunction  restraining  unauthoriased  construction 
of  schoolhouses;  Manson  v.  South  Bound  R.  Co.  64  S.  C.  121,  41  S.  E.  832  (lower 
t!Ourt  opinion),  appellate  court  denying  right  of  taxpayer,  not  abutter  upon 
public  park,  to  enjoin  its  condemnation  for  railway  purposes. 

ReiroGatlon  of  dedication  of  lands  to  public. 

Cited  in  Atty.  Gen.  v.  Vineyard  Grove  Co.  181  Mass.  509,  64  N.  E.  75,  raising, 
without  deciding,  question  whether  legislature  can  give  to  private  person  lands 
dedicated  to  public. 

Mi  L.  R.  A.  381,  PRITCHARD  v.  MAGOUN,  109  Iowa,  364,  80  N.  W.  512. 

'Ptiblle  #nrpoaea. 

Cited  in  footnotes  to  Dodge  v.  Mission  Twp,  54  L,  R.  A.  242,  which  holds  pro- 
motion pf  construction  and  operation  of  sugar  mills  a  private  purpose  not  author- 
izing taxation;   Knowlton  v.  Williams,  47  L.  R.  A.  314,  which  holds  statutory 
restriction  of  height  of  buildings  adjacent  to  public  square,  for  promotion  of  its 
lieauty  and  attractiveness,  for  a  public  purpose. 

Application  of  ''Australian  Ballot  LaTr"  to  special  elections. 

Cited  in  Bras  v.  McConnell,  114  Iowa,  403,  87  N.  W.  290,  holding  that  "Aus- 
tralian Ballot  Law"  does  not  apply  to  special  elections  held  for  purpose  of  voting 
taxes. 

46  L.  R.  A.  384,  HUFFAKER  v.  GERMANIA  SAFETY  VAULT  &  T.  CO.  107 

Ky.  200,  63  S.  W.  288. 
niflfht    of   corporate    directors    to    compensation. 

Cited  in  footnote  to  Bassett  v.  Fairchild,  52  L.  R.  A.  611,  which  sustains  direc- 
tor's right,  without  direct  contract,  to  compensation  for  services  not  connected 
•with  office. 

46  L.  R.  A.  388,  COLTON  v.  DOVER  PERPETUAL  BLDG.  A  L.  ASSO.  90  Md.  85, 

78  Am.  St.  Rep.  431,  46  Atl.  23. 
1>lssolntlon  of  bank. 

Cited  in  James  Clark  Co.  v.  Colton,  91  Md.  206,  49  L.  R.  A.  702,  46  Atl.  388, 
lidding  that  bill  under  which  receivers  were  appointed  for  South  Baltimore  bank 
must  be  considered  as  filed  under  statute  providing  for  dissolution  of  insolvent 
corporations. 

UTecesslty^  of  demand  of  deposit  npon  bank's  Insolvency* 

Cited  in  Thompson  v.  Union  Trust  Co.  130  Mich.  509,  97  Am.  St.  Rep.  494, 
'90  N.  W.  294,  holding  that  deposits  are  due  without  demand  upon  insolvency  of 
bank. 

Set-olf  of   Indebtedness. 

Cited  in  Strauss  v.  Denny,  95  Md.  694,  53  Atl.  571,  holding  that  indorser  may 
«et  off,  in  action  to  enforce  stockholder's  liability,  amount  refunded  to  receiver, 
apon  payment  of  bank's  note  being  adjudged  preferential. 
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46  L.  R.  A.  393,  LUMAN  v.  HITCHINS  BROS.  00.  90  Md.  14,  44  Atl.  1051. 
Bavml   prlvllevea   and   protection. 

Cited  in  note  (60  L.  R.  A.  331,  340,  342)  on  oonstitutional  equality  in  United 
States  in  relation  to  corporate  taxation. 

46  L.  R.  A.  397,  BREWER  v.  CHASE,  121  Mich.  626,  80  Am.  St.  Rep.  527,  80 

N.  W.  675. 
"What   pabllcatlons  llbelomi. 

Cited  in  Smurthwaite  v.  News  Pub.  Co.  124  Mich.  385,  83  N.  W.  116,  holding 
considerable  latitude  allowable  in  discussing  fitness  of  candidates  for  public  office. 

PrlTlIeire   to  lansTrer  libel. 

Cited  in  Weston  v.  Grand  Rapids  Pub.  Co.  128  Mich.  376,  87  N.  W.  258,  hold- 
ing plaintiff's  publications  on  other  subjects  inadmissible  to  excuse  libel;  Fish  t.. 
St.  Louis  County  Printing  &  Pub.  Co.  102  Mo.  App.  21,  74  S.  W.  641,  holding  ir- 
relevant attack,  published  as  reply  to  libel,  not  privileged. 

46  L.  R.  A.  403,  KIMBALL  v.  RANNEY,  122  Mich.  160,  80  Am.  St.  Rep.  548,. 

80  N.  W.  992. 
Airent'a  duty  to  principal. 

Cited  in  footnotes  to  Holmes  v.  Cathcart,  60  L.  R.  A.  734,  which  requires  agent, 
authorized  to  make  sale  or  exchange  at  specified  terms,  to  disclose  to  principal 
facts  as  to  more  advantageous  one  learned  of;  Trice  v.  Comstock,  61  L.  R,  A. 
176,  which  denies  right  of  one  employed  to  conduct  probable  customers  to  prin- 
cipals engaged  in  reselling  at  advances,  options  procured  from  owners,  to  pur- 
chase for  own  benefit  adversely  to  principals,  even  aft^r  agency  terminates; 
Strong  V.  Brennan,  47  Xi.  R.  A.  792,  which  denies  right  of  attorney  to  recover  for 
services  to  association  employing  him,  when  also  engaged  and  paid  by  adverse- 
party. 

Bstoppel  of  principal. 

Cited  in  footnote  to  Thompson  v.  New  South  Coal  Co.  62  L.  R.  A.  661,  whidii 
holds  principal  not  estopped  to  assert  invalidity  of  unauthorized  contract  by^ 
agent  for  sale  of  land,  by  accepting  part  of  purchase  money. 

46  L.  R.  A.  407,  OREN  ex  rel,  BARBOUR  v.  PINGREE,  120  Mich.  550,  79  N.  W. 

814. 
Talldlty^  of  appropriations. 

Cited  in  Michigan  Sugar  Co.  v.  Auditor  General,  124  Mich.  682,  56  L.  R.  A.  332, 
83  Am.  St.  Rep.  354,  83  N.  W.  625,  holding  beet-sugar  bounty  act  unconstitu- 
tional; State  ex  rel.  Jones  v.  Froehlich,  115  Wis.  40,  58  L.  R.  A.  763,  96  Am.  St 
Rep.  894,  91  N.  W.  115,  holding  levees  and  dikes  restraining  navigable-river, 
within  constitutional  provision  prohibiting  state  from  engaging  in  works  of  in- 
ternal improvement;  Warner  v.  Auditor  General,  129  Mich.  658,  89  N.  W.  591, 
holding  unconstitutional,  act  providing  for  compensation  to  board  of  state  audi- 
tors, composed  of  officers  receiving  annual  salaries,  when  prohibition  exist* 
against  their  receiving  additional  compensation. 
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46  L.  R.  A.  417,  SOUTHERN  EXP.  CO.  v.  STATE,  107  Ga.  670,  73  Am.  St.  Rep. 

146,  33  S.  E.  637. 
C/«rrler'«   liability    for  tntimportlnir   llavor. 

Cited  in  footnote  to  State  v.  Cairns,  58  L.  R.  A.  55,  which  denies  guilt  of 
•express  company's  agent  delivering  to  consignee  goods  sent  C.  O.  D.,  though  hav- 
ing reason  to  believe  that  they  are  liquors. 

Cited  in  note  (46  L.  R.  A.  417)  on  liability  of  carrier  for  transporting  intoxi- 
cating liquors. 

46  L.  R.  A.  424,  UNION  FRATERNAL  LEAGUE  v.  WALTON,  109  Ga.  1,  77 

Am.  St.  Rep.  350,  34  S.  E.  317. 
Ijife    Insunince    for   iitmnirer's    bcneflt. 

Cited  in  Fidelity  Mut.  Life  Asso.  v.  Jeffords,  53  L.  R.  A.  209,  46  C.  C.  A.  385, 
107  Fed.  411,  and  Ancient  Order,  U.  W.  v.  Brown,  112  Ga.  548,  37  S.  E.  890  (dis- 
tinguished in  dissenting  opinion ) ,  sustaining  validity  of  insurance  for  beneficiary 
without  insurable  interest,  who  pays  assessments. 

Cited  in  note  (54  L.  R.  A.  230,  231,  233J  on  insurable  interest  in  life  of  parent 
or  child  or  other  relative  by  blood. 

Sfatual  benefit  liuiarance. 

Second  appeal  in  112  Ga.  316,  37  S.  E.  389,  holding  designation  of  beneficiary 
without  insurable  interest,  contrary  to  benefit  society's  rule,  void. 

46  L.  R.  A.  428,  LONG  v.  ELBERTON,  109  Ga.  28,  77  Am.  St.  Rep.  363,  34  S. 

£.  333. 
ikiatborlaed    erections    mm    nuisances. 

Cited  in  Georgia  R.  A  Bkg.  Co.  v.  Maddox,  116  Ga.  77,  42  S.  E.  315,  holding 
that  railroad  terminal  yard,  authorized  by  statute,  cannot  be  adjudged  a  nui- 
sance, unless  operated  in  improper  manner. 

46  L.  R.  A.  431,  KATES  v.  ATLANTA  BAGGAGE  &  CAB  CO.  107  Ga.  636,  34  S. 

E.  372. 
Carrier's  rlirbt  to  dlscrlnalnate  betfreen  hackmen. 

Cited  in  New  York,  N.  H.  &  H.  R.  Co.  v.  Bork,  23  R.  I.  224,  49  Atl.  965  (  sus- 
taining right  of  common  carrier  to  exclude  from  its  premises  all  hackmen  solicit- 
ing passengers  thereon  without  its  permission;  Hedding  v.  Gallagher,  72  N.  H. 
394,  64  L.  R.  A.  821,  footnote  p.  811,  57  Atl.  225,  sustaining  right  of  railroad 
company  to  give  to  one  teamster  exclusive  right  to  enter  on  railroad  property  to 
solicit  privilege  of  carrying  baggage  and  passengers;  Donovan  v.  Pennsylvania 
Co.  61  L.  R,  A.  143,  footnote  p.  140,  57  C.  C.  A.  366,  120  Fed.  219,  sustaining 
carrier's  power  to  give  to  one  hackman  exclusive  right  to  solicit  patrons  within 
station. 

Cited  in  footnotes  to  Norfolk  &  W.  R.  Co.  v.  Old  Dominion  Baggage  Transfer 
Co,  50  L.  R.  A.  722,  which  upholds  special  privilege  to  baggage  transfer  company 
to  another  depot  to  solicit  business;  Godbout  v.  St.  Paul  Union  Depot  Co.  47  L 
R.  A.  532,  which  authorizes  discrimination  by  carrier  between  hackmen  within, 
but  not  outside  of,  depot;  Boston  &  A.  R.  Co.  v.  Brown,  52  L.  R.  A.  418,  which 
holds  driver  of  public  carriage  entering  railroad  grounds  to  get  passenger  order- 
ing carriage,  a  trespasser  on  soliciting  other  passengers;   Pennsylvania  Co.  v. 
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Chicago,  63  L.  R.  A.  223,  which '  denies  carrier's  power  to  prevent  others  than 
lessee  occupying  hack  stands  in  street. 

46  L.  R.  A.  437,  STATE  v.  FINCH,  78  Minn.  118,  80  N.  W.  856. 
Riirht  to  make  arbltrarr  dl«erlmiBRtlona. 

Cited  in  Northwestern  Teleph.  Exch.  Co.  v.  Minneapolis,  81  Minn.  149,  53  L. 
R.  A.  185,  83  N.  W.  527,  holding  ordinance  reserving  arbitrary  right  to  direct 
removal  of  overhead  telephone  wires,  illegal;  Drew  v.  Tifft,  79  Minn.  183,  47  L. 
R  A.  527,  79  Am.  St.  Rep.  446,  81  N.  W.  839,  holding  inheriUnce  tax  law  not 
uniform  in  operation,  unconstitutional. 

46  L.  R.  A.  440,  STATE  em  rel.  SCOTT  v.  LOWELL,  78  Minn.  168,  79  Am.  St.  Rep. 
358,  80  N.  W.  877. 


46  L.  R.  A.  442,  STATE  ex  rel,  BEEK  v.  WAGENER,  77  Minn.  483,  77  Am.  St 
Rep.  681,  80  N.  W.  633. 

Followed  without  discussion  in  State  ex  rel.  Mohler  v.  Megaarden,  77  Minn. 
483,  80  N.  W.  778,  1134. 

Valldltr  of  lloenae  taxes  on  buslneaa. 

Cited  in  State  v.  Rocky  Mountain  Bell  Teleph.  Co.  27  Mont.  401,  71  Pac.  311, 
holding  license  tax  on  telephones  not  invalid  as  restrictive,  because  not  applying 
to  instruments  used  in  interstate  traffic 

Cited  in  footnotes  to  Lasher  v.  People,  47  L.  R.  A.  802,  which  holds  void,  stat- 
ute requiring  each  of  certain  incorporated  associations  to  appoint  member  of 
state  board  for  licensing  commission  merchants;  People  6»  reL  Valentine  Cool- 
idge,  50  L.  R.  A.  493,  which  holds  void,  act  requiring  large  bond  from  merchants 
selling  farm  produce. 

Distinguished  in  State  v.  Northern  P.  Exp.  Co.  27  Mont.  425,  94  Am.  St.  Rep. 
824,  71  Pac.  404,  holding  statute  imposing  occupation  tax  on  carriers  without  dis- 
criminating between  intrastate  and  interstate  business,  illegal. 

46  L.  R.  A.  448,  WANEK  v.  WINONA,  78  Minn.  98,  79  Am.  St.  Rep.  354,  80  N. 

W.  851. 
Coart'M  power  to  compel  phj^alcal  examination. 

Cited  in  Aske  v.  DuUith  &  I.  Range  R.  Co.  83  Minn.  198,  85  N.  W.  1011,  sus- 
taining court's  power  to  order  physical  examination  of  plaintiff  in  negligence  ac- 
tion; Wittenberg  v.  Onsgard,  78  Minn.  349,  47  L.  R.  A.  144,  81  N.  W.  14.  raising, 
without  deciding,  question  whether  court  may,  upon  seasonable  application,  re- 
quire party  to  submit  to  X-ray  photography. 

Cited  in  footnote  to  Bagwell  v.  Atlanta  Consol.  Street  R.  Co.  47  L.  R.  A.  486, 
which  holds  action  for  injurj'  to  minor  daughter  should  not  be  dismissed  for  her 
refusal,  after  attaining  majority,  to  Mubmit  to  physical  examination. 

Disapproved  in  Austin  &  X.  W,  R.  Co.  v.  Cluck  (Tex.)  64  L.  R.  A.  496,  77  S.  W. 
403.  denying  court's  right,  in  absence  of  express  statutory  authority,  to  direct 
physical  examination  of  plaintiff  in  action  for  personal  injury. 
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46  L.  R.  A.  450,  FIDELITY  &  C.  CX).  v.  LOEWENSTEIN,  38  C.  C.  A.  29,  97  Fed. 

17. 
IBVlftat  constitutes  acetdent,    Trlthln    iBaarii.iice   policy* 

Cited  in  footnote  to  Preferred  Acci.  Ins.  Co.  v.  Robinson,  61  L.  R.  A.  145,  which 
denies  right  to  recover  under  accident  policy  for  inflammation  of  eyes  from  acci- 
dental contact  with  poison  ivy. 

Conatmctlon  .of   policy. 

Followed  without  discussion  in  Hurt  v.  Employers'  Liability  Assur.  Corp.  122* 
Fed.  831. 

46  L.  R.  A.  454,  THOMAS  v.  STATE,  40  Tex.  Crim.  Rep.  662,  76  Am.  St.  Rep. 

740,  61  S.  W.  242. 
BIfect  of  omlulon  of  revenue  atump. 

Cited  in  State  v.  Peterson,  129  X.  C.  557,  86  Am.  St.  Rep.  756,  40  S.  E.  9,. 
holding  that  absence  of  revenue  stamp  has  no  bearing  on  question  of  forgery  of 
note;  iState  v.  Shields,  112  Iowa,  30,  83  N.  W.  807,  holding  check  not  properly 
stamped  admissible  in  evidence  in  prosecution  for  forgery,  and  referring  particu- 
larly to  annotation  in  46  L.  R.  A.  454;  Richardson  v.  Roberts,  195  111.  30,  62  N.  E. 
840,  holding  that  omission  of  revenue  stamp  does  not  render  note  inadmissible 
in  evidence  in  state  courts. 

Cited  in  footnotes  to  Small  v.  Slocumb,  53  L.  R.  A.  130,  which  holds  act  of 
Congress  against  receiving  instruments  in  evidence  inapplicable  to  state  courts; 
Wingert  v.  Zeigler,  51   L.  R.  A.  316,  which  holds  assignment  of  mortgage  not 
avoided  by  inadvertent  omission  of  revenue  stamp. 

Cited  in  note  (48  L.  R.  A.  305)  on  etfect  of  omission  to  stamp  instrument  odi 
which  law  requires  stamp,  or  to  cancel  stamps  on  such  instrument. 

"What  uktiT  be  iiubject   of  forgery. 

Cited  in  footnotes  to  Hickson  v.  State,  54  L.  R.  A.  327,  which  holds  Instrument 
requesting  addressee  to  let  bearer  have  a  "single  rig,"  which  the  signer  promises 
to  return,  subject  of  forgery;  Gordon  v.  Com.  67  L.  R.  A.  744,  which  holds  irreg- 
ular chedc  may  be  subject  of  forgery  after  payment  as  to  its  effect  as  receipt 

46  L.  R.  A.  467,  CITIZENS*  R.  CO.  v.  FORD,  93  Tex.  110,  53  S.  W.  576. 

46  L.  R.  A.  459,  PRICE  v.  WARD,  25  Nev.  203,  58  Pac.  849. 

46  L.  R.  A.  467,  CRIPPEN,  L.  &  CO.  v.  LAGHTON,  69  N.  H.  540,  76  Am.  St. 

Rep.  192,  44  Atl.  538, 
Nature  of  atoclcholder'a  liability. 

Cited  in  Kulp  v.  Fleming,  66  Ohio  St.  337,  87  Am.  St.  Rep.  611,  62  N.  E.  334^ 
holding  stockholder's  liability  for  corporate  debts  not  penal. 

Enforcement   of  liability   of   atoclcholder   In   forelirn   corporation. 

Cited  in  footnotes  to  Howarth  v.  Angle,  47  L.  R.  A.  725,  which  sustains  foreign 
receiver's  right  of  action  against  stockholder  in  foreign  corporation;  Fidelity  Ins. 
Trust  &  S.  D.  Co.  v.  Mechanics*  Sav.  Bank,  56  L.  R.  A.  228,  which  holds  stock- 
holder's liability  enforceable  in  Federal  court,  or  any  court  where  personal  service 
obtainable;  Blair  v.  Newbegin,  58  L.  R.  A.  644,  which  sustains  right  to  enforce- 
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stockholder's  liability  in  other  state  without  making  corporation  a  party;  Bank 
of  China  v.  Morse,  56  L.  R.  A.  139,  which  holds  assessment  under  English  statute 
in  proceeding  to  wind  up  corporation  will  not  be  enforced  here  against  resident 
Disapproved  in  Howarth  v.  Lombard,  175  Mass.  580,  49  L.  R.  A.  308,  56  N.  E. 
888;  Kulp  V.  Fleming,  65  Ohio  St.  340,  87  Am.  St.  Rep.  611,  62  N.  £.  334;  Love 
T.  Pusey  &  J.  Co.  3  Penn.  (Del.)  579,  52  Atl.  542,— holding  stockholder's  liability 
for  corporate  debts  enforceable  in  courts  of  another  state. 

Bztriaterrltoriial  effect  of  iitatiitMi  or  Judflrmenta. 

Cited  in  Shannon  v.  Georgia  State  Bldg.  &  L.  Asso.  78  Miss.  972,  57  L.  R.  A. 
804,  84  Am.  St.  Rep.  657,  30  So.  51,  holding  question  as  to  usury  of  loan  associa- 
tion contract  payable  in  another  state  having  dissimilar  statutes  determinable  by 
local  laws. 

Limited  in  MacDonald  v.  Grand  Trunk  R.  Co.  71  N.  H.  450,  59  L.  R.  A.  45K 
93  Am.  St.  Rep.  550,  52  Atl.  982,  holding  that  judgment  on  merits  of  foreign  court 
having  jurisdiction  bars  subsequent  suit  in  state  court. 

46  L.  R.  A.  473,  ROSENPLANTER  v.  PROVIDENT  SAV.  LIFE  ASSLTl.  SOC. 

37  C.  C.  A.  566,  96  Fed.  721. 
Compiatatlon  of  time. 

Cited  in  note  (49  L.  R.  A.  209)  on  rule  as  to  first  and  last  days  in  computa- 
tion of  time. 

Necessity  of  notice  before  forfeltlnir  Insurance  policy* 

Cited  in  McMaster  v.  New  York  L.  Ins.  Co.  40  C.  C.  A.  150,  99  Fed.  887,  dis- 
senting opinion  by  Caldwell,  J.,  who  holds  notice  of  maturity  of  premium  (not 
therein  set  forth),  defective. 

Cited  ill  footnotes  to  Mutual  L.  Ins.  Co.  v.  Hill,  49  L.  R,  A.  127,  which  requires 
notice  of  accrual  of  premium  before  forfeiting  policy  for  nonpayment;  Johnson 
V.  New  York  L.  Ins.  Co.  50  L.  R.  A.  99,  which  holds  necessity  of  giving  notice  be- 
fore forfeiting  policy  for  nonpayment  of  premium  dispensed  with  by  converting 
life  policy  into  nonforfeitable  policy  for  fixed  term  of  years ;  McQuillan  v.  Mutual 
Reserve  Fund  Life  Asso.  56  L.  R.  A.  233,  which  holds  forfeiture  of  policy  waived 
by  retaining  payment  made  after  default,  without  notice  of  any  condition  affixed. 

Distinguished  in  Hathaway  v.  Mutual  L.  Ins.  O).  99  Fed.  537,  holding  amend- 
ment limiting  to  one  year,  protection  of  statute  requiring  notice  given  before 
forfeiting  insurance  for  default  in  premium,  not  retroactive. 

Constltntlonnllty  of  statute  ^nlldntlnir  contract. 

Cited  in  Burget  v.  Merritt,  155  Ind.  149,  57  N.  E.  714,  sustaining  change  in 
law  of  descent  validating  conveyances  in  fee  by  children,  subject  to  life  estate  of 
father's  childless  second  wife. 

46  L.  R.  A.  478,  MELMS  v.  PABST  BREWING  CO.  104  Wis.  7,  79  N.  W.  738. 
Reversioner's  rlarbt  to  sne  for  Ininry  to  premlkies. 

Cited  in  Watson  v.  Harrigan,  112  Wis.  280,  87  N.  W.  1079,  holding  that  land- 
lord may  maintain  action  for  permanent  injuries  to  premises  while  in  possession 
of  tenant. 

46  L.  R.  A.  481,  SKAVDALE  v.  MOYER,  21  Wash.  10,  66  Pac.  841. 
Affirmed  on  rehearing  in  22  Wash.  694,  60  Pac.  62. 
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46  L.  R.  A.  502,  JOHNSON  v.  GEORGIA  R.  &  BKG.  CO.  108  Ga,  496,  34  S.  E.  127. 
VAlldlty  of  extra  charge  for  fare  paid  on  train. 

Distinguished  in  Phillips  v.  Southern  R.  Co.  114  Ga.  286,  40  S.  E.  268,  denying 
railroad  company's  right  to  require  greater  rate  of  fare  from  passengers  without 
ticket  than  customarily  charged  to  certain  point. 

46  L.  R.  A.  506,  MORRIS  v.  GEORGIA  LOAN,  SAV.  &  BKG.  CO.  109  Ga.  12, 

34  S,  E.  378. 
"Wlieii    IcnoTrlcdire    of    ofllcer    Imputable    to    bank. 

Cited  in  Fouche  v.  Merchant's  Nat.  Bank,  110  Ga.  846,  36  S.  E.  256,  holding 
knowledge  of  president  making  and  accepting  transfer,  that  stock  not  fully  paid, 
imputable  to  bank. 

Distinguished  in  English-American  Loan  &  T.  Co.  v.  Hiers,  112  Ga.  826,  38 
B.  E.  103,  holding  knowledge  of  director  acting  exclusively  for  himself  in  selling 
note  not  imputable  to  bank;  People's  Bank  v.  Exchange  Bank,  116  Ga.  828,  94 
Am.  St.  Rep.  144,  43  S.  E.  269,  holding  bank  dealing  with  its  president  as  an 
individual,  not  chargeable  with  notice  of  knowledge  acquired  by  him  in  that 
capacity. 

46  L,  R.  A.  613,  GORRELL  v.  GREENSBORO  WATER  SUPPLY  CO.  124  N.  C. 

328,  70  Am.  St.  Rep.  598,  32  S.  E.  720. 
liiablllty  for  fallnre  to  farnlah  crater  to  extlnirnlah  Are. 

Cited  in  Planters'  Oil  Mill  v.  Monroe  Waterworks  &  Light  Co.  52  La.  Ann. 
1261,  27  So.  684;  Jones  v.  Durham  Water  Co.  135  N.  C.  554,  47  S.  E.  615; 
-Graves  County  Water  Co.  v.  Ligon,  112  Ky.  781,  66  S.  W.  725, —  holding  com- 
pany contracting  with  municipality  to  supply  water  liable  to  citizen  for  loss  due 
to  its  failure;  Guardian  Trust  &  D.  Co.  v.  Greensboro  Water  Supply  Co.  115 
Fed.  189,  holding  judgment  against  water  company  negligently  failing  to  provide 
fire  protection  within  statute  giving  priority  to  judgments  against  corporations 
for  torts;  Wadsworth  v.  Concord,  133  N.  C.  594,  45  S.  E.  948,  recognizing  right 
of  action  of  beneficiaries  of  municipal  contracts  for  supply  of  light  and  water, 
upon  breach  thereof,  although  not  parties  thereto;  Ukiah  City  v.  Ukiah  Water  & 
Improv.  Co.  142  Cal.  179,  64  L.  R.  A.  235,  footnote  p.  231,  100  Am.  St.  Rep.  107, 
75  Pac.  773,  holding  contract  to  compensate  municipality  for  loss  of  property  by 
fire  through  negligent  failure  to  furnish  water  not  shown  by  mere  acceptance,  and 
payment  for  furnishing,  of  water  for  general  fire  purposes. 

Cited  in  footnote  to  Middlesex  Water  Co.  v.  Knappmann  Whiting  Co.  49  L.  R. 
A.  572,  which  holds  water  company  failing  to  supply  sufficient  water  for  fire 
purposes  liable  to  consumer  for  loss  of  property  by  fire. 

Cited  in  note  (61  L.  R.  A.  96)  on  establishment  and  regulation  of  municipal 
water  supply. 

Beneflclary'a  rljvlit  to  maintain  avft  on  contract. 

Cited  in  Lacy  v.  Webb,  130  N.  C.  546,  41  S.  E.  549,  holding  (obiter)  sUte 
can  maintain  action  on  bond  to  secure  deposit  of  public  money;  Gastonia  v. 
McEntec-Peterson  Engineering  Co.  131  N.  C.  366,  42  S.  E.  858,  holding  that 
laborers  and  material  men,  being  express  beneficiaries  of  contract  between  en- 
gineering company  and  town,  may  bring  action  thereon;  Voorhees  v.  Porter,  134 
N.  C.  602,  66  L.  R.  A.  741,  47  S.  E.  31,  holding  that  if  vendee  of  goods,  agreeing 
to  pay  vendor's  debts  out  of  purchase  price,  makes  assignment  to  one  who  guar- 
L.  R.  A.  Au.— Vol.  IV.— 67. 
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anteed  his  doing  so,  vendor's  creditors  may  compel  accountinpr  by  a.ssi!:»nee,  of 
funds  applicable  to  their  claims;  Duval  v.  Atlantic  Coast  Line  R.  Co.  134  N.  C. 
332,  65  L.  R.  A.  723,  101  Am.  St.  Rep.  830,  46  S.  E.  750,  holding  violation  br 
railroad  company  of  contract  with  municipality  as  to  speed  limit  of  trains,  evi- 
dence of  negligence  in  action  for  injury. 

46  L.  R,  A.  617,  BEATY  v.  RICHARDSON,  66  S.  C.  173,  34  S.  E.  73. 
Rlffhta  in  homestead. 

Cit«d  in  Ex  parte  Bullock,  68  S.  C.  239,  36  S.  £.  563,  holding  that  wido^ 
rejecting  testamentary  provisions  cannot  have  homestead  out  of  lands  devised: 
Sloan  V.  Hunter,  65  S.  C.  241,  43  S.  E.  788,  holding  homestead  in  hands  of  ad- 
ministrator not  subject  to  judgment  which  was  not  lien  thereon  in  hands  of 
intestate. 

Cited  in  note  (66  L.  R.  A.  40,  47)  on  rights  of  child  or  children  in  homestead 
of  parent. 

46  L.  R.  A.  526,  GREEN  v.  GREEN,  56  S.  C.  193,  34  S.  E.  249. 

46  L.  R.  A.  541,  SARRAZIN  v.  W.  R.  IRBY  CIGAR  &  TOBACCO  CO.  36  C.  C.  A. 
496,  93  Fed.  624. 

Followed  without  discussion  in  Sarrazin  v.  Augustus  Craft  Co.  36  C.  C.  A.  679, 
93  Fed.  989;  Sarrazin  y.  Preston,  35  C.  C.  A.  679,  94  Fed.  1023. 

"What  appropriable  i|s  trade  name. 

Cited  in  Thomas  G.  Plant  Co.  v.  May  Co.  44  C.  C.  A.  637,  106  Fed.  378,  holding 
word  "Queen"  appropriable  as  trade  naine. 

Transferability^  of  trade  name* 

Cited  in  Peck  Bros.  &  Co.  v.  Peck  Bros.  Co.  62  L.  R.  A.  87,  61  C.  C.  A.  269,  lU 
Fed.  299,  holding  that  right  to  corporation's  trade  name  passes  under  receiver's 
sale  of  "franchises,  name,  and  good  will." 

"What  paaaeii  to  tmiitee  In  banlcmptcy. 

Cited  in  footnote  to  Fisher  v.  Cushman,  51  L.  R.  A.  292,  which  holds  liquor 
license  to  be  property  passing  under  bankrupt  law. 

46  L.  R.  A.  549,  KNOXVILLE  TRACTION  CO.  v.  LANE,  103  Tenn.  376,  5J 

S.  W.  557. 
lilabllltT  for  acts  of  Independent  contractor* 

Cited  in  footnote  to  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60 
L.  R.  A.  117,  which  holds  landlord  liable  to  tenants  of  lower  floor  for  injury 
from  freezing  of  automatic  fire  extinguisher  in  portion  retained  by  former, 
though  building  heated  by  independent  contractor. 

Carrier's  liability   for  abnae   of   paaaenirer. 

Cited  in  Gillespie  v.  Brooklyn  Heights  R.  Co.  178  N.  Y.  356,  66  L.  R,  A.  622, 
102  Am.  St.  Rep.  503,  70  N.  E.  857,  holding  company  liable  for  malicious  act  of 
niotormnn  in  calling  passenger  "deiad  beat,"  and  refusing  to  return  change;  Mis- 
souri P.  R.  Co.  V.  Divinncy,  66  Kan.  778,  71  Pac.  855,  holding  railroad  company 
liablo  for  assault  upon  passengier,  by  employee  acting  outside  scope  of  employ- 
nunt;  Sciiwell  v.  Carolina  C.  R.  Co.  132  N.  C.  859,  44  S.  E.  610,  holding  refusal 
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to  nonsuit  justified  by  evidence  in  action  by  passenger  for  alleged  assault  per- 
mitted by  railroad  company. 

Recovery  of  punitive   damaereii* 

Cited  in  American  Lead  Pencil  Co.  v.  Davis,  108  Tenn.  256,  66  S.  W.  1129, 
sustaining  instruction  making  "gross  negligence,"  if  proved,  basis  for  exem- 
plary damages. 

46  L.  R.  A.  562,  WEAKLEY  v.  PAGE,  102  Tenn.  178,  53  S.  W.  561. 
Injunction    against    nuiMtnce. 

Cited  in  Pierce  v.  Gibson  County,  107  Tenn.  229,  55  L.  R.  A.  480,  89  Am.  St- 
Rep.  046,  64  S.  W.  33,  holding  that  injunction  lies  against  intended  discharge 
of  waterclosets  through  sewer  onto  another's  land;  Rich!  v.  Chattanooga  Brew- 
ing Co.  105  Tenn.  653,  58  S.  W.  646,  sustaining  right  of  abutter  to  enjoin  obstruc- 
tion of  street  by  railroad  interfering  with  ingress  and  egress. 

Cited  in  footnote  to  People  ex  rel.  L'Abbe  v.  District  Court,  46  L.  R.  A.  850» 
which  denies  jurisdiction  to  enjoin  gambling  in  absence  of  claim  that  property 
or  civil  right  violated. 

46  L.  R.  A.  559,  TERRY  v.  McDANIEL,  103  Tenn.  415,  53  S.  W.  732. 

46  L.  R.  A.  561,  BAILEY  v.  MASTER  PLUMBERS'  ASSO.  103  Tenn.  99,  52  S. 

W.  853. 
Combinations    in    reatmint    of    trade. 

Cited  in  Brown  v.  Jacobs*  Pharmacy  Co.  115  Ga.  442,  57  L.  R.  A.  554,  90  Am. 
St.  Rep.  126,  41  S.  E.  553,  holding  combination  of  dealers  refusing  to  buy  from 
those  selling  to  nonmembers,  illegal;  State  ew  rel.  Astor  v.  Schlitz  Brewing  Co. 
104  Tenn.  734,  78  Am.  St.  Rep.  941,  59  S.  W.  1033,  sustaining  constitutionality 
of  anti-trust  statute;  Ferd  Heim  Brewing  Co.  v.  Belinder,  97  Mo.  App.  72,  71 
N.  VV.  691,  holding  invalid,  agreement  by  breweries  not  to  sell  to  anyone  indebted 
to  any  of  them:  Martell  v.  White,  185  Mass.  262,  64  L.  R.  A.  265,  footnote  p.  260, 
102  Am.  St#  Rep.  341,  69  N.  E.  1085,  holding  action  maintainable  on  behalf  of 
quarry  owner  against  members  of  association  to  which  he  does  not  belong,  en- 
forcing by-law  imposing  fine  on  members  dealing  with  nonmembers. 

Cited  in  note  (64  L.  R.  A.  734)  on  illegal  trusts  under  modern  anti-trust  laws. 

46  L.  R.  A.  567,  McCULLEY  v.  STATE,  102  Tenn.  509,  53  S.  W.  134. 
L.eslalative  poirer  to  change  Judicial  circuitM. 

Cited  in  State  ex  rel.  Tyler  v.  King,  104  Tenn.  162,  57  S.  W.  150,  and  State 
ex  rel.  Robinson  v.  Lindsay,  103  Tenn.  636,  53  S.  W.  950,  sustaining  constitution- 
ality of  statutes  redistricting  judicial  circuits;  Proulx  v.  Graves,  143  Cal.  247^ 
76  Pac.  1026,  sustaining  ordinance  passed  by  board  of  super\'isors  abolishin^jr 
judicial  townships  containing  justice's  court  in  each,  and  consolidating  them 
into  one. 

Cited  in  footnote  to  Love  v.  Liddle,  62  L.  R.  A.  482,  which  denies  power  to 
regulate  jurisdiction  of  justices  of  peace  by  classification  of  cities  in  which  they 
reside. 
CouNtitntional  provision  for  home  rule. 

Cited  in  Condon  v.  Malonoy,  108  Teim.  103,  65  S.  W.  871,  holding  that  legis- 
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lature  may  authorize  governor  to  fill  by  appointment  newly  created  office  until 
next  general  election. 

46  L.  R.  A.  614,  O'ROUKE  v.  CITIZENS'  STREET  R.  CO.  103  Tenn.  124,  76 

Am.  St.  Rep.  639,  52  S.  W.  872. 
pMMMiNre  ticket   mu   contract. 

Distinguished  in  Watson  v.  Louisville  &  N.  R.  Co.  104  Tenn.  200,  49  L.  R.  A. 
466,  56  S.  W.  1024,  holding  that  purchaser  of  excursion  ticket  must  comply  with 
reasonable  conditions  printed  thereon. 

IjliabllltT   tor  ejectlnir  passenireir  preiieBtlBir  defective   ticket. 

Cited  in  Lawshe  v.  lacoma  R.  &  Power  Co.  29  Wash.  685,  59  L.  R.  A.  352, 
footnote  p.  350,  70  Pac.  118,  sustaining  right  to  substantial  damages  by  one 
ejected  from  street  car  because  of  unnoticed  mistake  in  transfer  slip  given  by 
other  conductor;  Indianapolis  Street  R.  Co.  v.  Wilson,  161  Ind.  159,  100  Am.  St. 
Rep.  261,  66  X.  E.  950,  holding  railway '  company  liable  for  expulsion  of  pas- 
senger innocently  presenting  defective  transfer  and  refusing  to  other^vi3e  pay  fare. 

Cited  in  footnotes  to  Southern  R.  Co.  v.  Wood,"  55  L.  R.  A.  536,  which  holds 
carrier  liable  for  ejection  of  passenger  whose  round-trip  ticket  was  unstamped 
through  inability  to  find  agent;  Nashville  Street  R.  Co.  v.  Griffin,  49  L.  R.  A.  451, 
which  denies  authority  to  eject  passenger  who,  after  paying  fare  inside  station, 
enters  car  which  has  stopped  just  outside  station. 

Street  car  tmnafera. 

Cited  in  footnote  to  Ex  parte  Lorenzen,  50  L.  R.  A.  55,  which  sustains  penal 
ordinance  against  passenger  selling  or  giving  away  street  railway  transfer. 

46  L.  R,  A.  618,  BLIEN  v.  RAND,  77  Minn.  110,  79  N.  W.  606. 

46  L.  R.  A.  623,  McKAY  v.  WARD,  20  Utah,  149,  57  Pac.  1024. 
Ijlabllity  of  smntee  assamins  mortffase. 

Cited  in  Colchester  Sav.  Bank  v.  Brown,  75  Conn.  70,  52  Atl.  316,  upholding 
mortgagees  right  of  action  against  last  grantee  assuming  mortgage,  when  chain 
4>f  assumptions  from  mortgagor  to  defendant,  unbroken. 

46  L.  R.  A.  636,  HUGHES  v.  AUBURN,  161  N.  Y.  96,  55  N.  E.  389. 
MunldpRl  liability  for  nevliv^nce. 

Cited  in  Williams  v.  Greenville,  130  N.  C.  96,  67  L.  R,  A.  208,  footnote  p.  207, 
89  Am.  St.  Rep.  860,  40  S.  E.  977  (disapproved  in  dissenting  opinion),  denying 
•city's  liability  for  sickness,  etc.,  from  permitting  filth  from  drainage  ditch  to 
flow  on  adjoining  land ;  Folk  v.  Milwaukee,  108  Wis.  363,  84  N.  W.  420,  denying 
city's  liability  for  death  of  pupil  caused  by  escape  into  school  building  of  gas 
from  defective  sewer;  Workman  v.  New  York,  179  ir.  S.  580,  45  L.  ed.  327,  21 
Sup.  Ct.  Rep.  212  (dissenting  opinion),  majority  holiling  city  liable  for  col- 
lision of  fire  boat  with  another  vessel  while  responding  to  fire  alarm. 

Cited  in  footnotes  to  Uppington  v.  New  York,  53  L.  R.  A.  551,  which  denies 
city's  liability  for  failure  to  select  best  possible  route  or  adopt  best  possible 
plan  for  sewer;  Huffniirc  v.  Brooklyn,  48  L.  R.  A.  421,  which  sustains  city's  lia- 
bility for  destruction  of  oysters  by  sewage  cast  on  beds. 
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Cited  in  note  (61  L.  R.  A.  699)  on  duty  and  liability  of  municipality  with 
respect  to  drainage. 

Distinguished  in  Munn  t.  Hudson,  61  App.  Div.  347,  70  N.  Y.  Supp.  625,  hold- 
ing municipality  liable  for  injury  to  property  and  health  of  owner  by  hooding 
of  basement  of  house  from  negligently  constructed  sewer. 

Rlirhta  of  deceMied  urn  basis  of  action  for  causlnar  death. 

Cited  in  footnote  to  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Cassin,  60  L.  R.  A. 
694,  which  holds  right  of  action  by  widow  or  children  for  death  barred  by  volun- 
tary settlement  of  cause  of  action  for  injuries  during  deceased's  lifetime. 


46  li.  R.  A.  841,  PEOPLE  v.  FIELDING,  158  N.  Y.  642,  70  Am.  St.  Rep.  495,  53 
N.  E.  497. 

Referred  to  in  case  of  witness  tried  for  perjury,  in  People  v.  Doody,  172 
N.  Y.  171,  64  N.  E.  807,  Affirming  72  App,  Div.  375,  76  N.  Y.  Supp.  606. 

Improper  lanirvave  of  covnael  as  vround  for  reversal. 

Cited  in  People  v.  Priori,  164  N.  Y.  467,  68  N.  E.  668,  holding  declarations  by 
district  attorney  as  to  law  of  case,  and  statements  as  to  light  punishment  for 
murder  in  defendant's  native  country,  improper;  People  v.  Mull,  167  N.  Y.  253, 
60  N.  E.  629,  holding  district  attorney's  appeal  to  jury's  fears  as  to  public  im- 
putation of  improper  motives  should  they  acquit,  ground  for  reversal;  People  v. 
Shanley,  49  App.  Div.  63,  63  N.  Y.  Supp.  449,  holding  statement  that  prisoner's 
counsel  offered  to  let  him  plead  guilty,  reversible  error;  People  v.  Smith,  55  App. 
Div.  372,  66  N.  Y.  Supp.  886,  holding  district  attorney's  statement  that  he  would 
use  prisoner,  if  convicted,  to  give  state's  evidence,  and  ask  court  to  suspend  Hen- 
tence,  reversible  error;  People  v.  Milks,  55  App.  Div.  384,  66  N.  Y.  Supp.  889, 
holding  district  attorney's  statement  in  opening  arson  case,  that  defendant  had 
other  fires,  and  statements  as  to  reputation  of  defendant's  counsel  for  fixing 
witnesses  and  jurors,  reversible  error;  People  v.  Bissert,  71  App.  Div.  132.  76 
N.  Y.  Supp.  630  (distinguished  in  dissenting  opinion),  holding  statement  on 
trial  of  officer  for  bribe-taking,  that  it  was  common  knowledge  that  disorderly 
houses  could  not  run  without  police  approval,  and  that  jury  failing  to  convict 
would  be  particeps  criminis,  reversible  error;  Stewart  v.  Metropolitan  Street  R. 
Co.  72  App.  Div.  465,  76  N.  Y.  Supp.  540,  holding  counsel's  misstatement  of  evi- 
dence and  inflammatory  language  regarding  defendant  corporation,  reversible 
error;  Blackman  v.  West  Jersey  &  S.  R.  Co.  68  N.  J.  L.  5,  52  Atl.  370,  holding 
reversible  error,  failure  of  court  to  interpose,  upon  objection,  against  attorney's 
going  outside  facts  in  summing  up;  People  v.  Benham,  160  N.  Y.  435,  53  X.  E.  11, 
holding  characterization  of  defendant  by  district  attorney,  objected  to  as  un- 
warranted, sufficiently  retracted  by  asking  jury  to  disregard  it;  People  v.  Doody, 
72  App.  Div.  388,  76  N.  Y.  Supp.  606,  dissenting  opinion  by  Fursman,  J.,  who 
holds  statements  by  district  attorney  in  opening,  not  susceptible  of  proof,  ex- 
citing prejudice,  error;  People  v.  Snyder,  90  App,  Div.  424,  86  N.  Y.  Supp.  415, 
declaring  that  district  attorney  in  presenting  case  to  jury  must  keep  in  more 
narrow  groove  than  counsel  in  civil  action. 

Cited  in  footnote  to  State  v.  Irwin,  60  L.  R.  A.  716,  which  holds  repeatedly 
asking  on  cross-examination,  son  of  one  accused  of  rape,  if  he  had  not  stited 
suspicion  of  father's  having  committed  similar  offense  with  other  girls,  reversi- 
ble error. 
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Distinguished  in  People  v.  Reillv,  49  App.  Div.  221,  63  N.  Y.  Supp.  18,  holding 
district  attorney's  reading  indictment  in  opening,  not  reversible  error;  Howell 
y.  Press  Pub.  Co.  48  App.  Div.  320,  62  N.  Y.  Supp.  908,  holding  discussion  of 
pictures  in  paper  placed  in  evidence,  containing  alleged  libel,  not  reversible  error; 
Mainz  v.  Lederer,  21  R.  I.  373,  43  Atl.  876,  holding  oounsers  statement  in  breach 
of  promise  case  that  outside  oi  New  England  defendant  would  have  been  hung 
for  what  he  did,  not  reversible  error;  People  v.  Hallen,  48  App.  Div.  41,  62  N.  Y. 
6upp.  573,  holding  improper  statements  by  prosecutor  not  reversible  error  where 
court  corrects  their  effect;  State  v.  Barker,  68  N.  J.  L.  27,  62  Atl.  284,  holding 
remark  made  by  counsel  in  summing  up,  justifiable. 

Annotation  in  46  L.  R.  A.  641,  referred  to  particularly  in  State  v.  Landano. 
74  Conn.  645,  51  Atl.  860,  refusing  to  reverse  conviction  for  improper  remarks  of 
the  state's  attorney  in  his  argument,  to  which  no  objection  was  made  on  the  trial. 

Necessity   that  conviction  be  acco^dlnir  to  leiral  principle*. 

Cited  in  People  v.  Cronk,  40  App.  Div.  207,  58  N.  Y.  Supp.  13,  holding  one 
cannot  be  convicted  on  suspicion. 

46  L.  R.  A.  672,  HOFFMAN  v.  KING,  160  N.  Y.  618,  73  Am.  St.  Rep.  715,  55 
N.  E.  401. 

Followed  without  discussion  in  Van  Inwegen  v.  Port  Jervis,  M.  &  N.  Y.  R.  Co. 
165  N.  Y.  626,  58  N.  E.  878;  Dougherty  v.  King,  165  N.  Y.  657,  59  N.  E.  1121; 
Scott  V.  King,  51  App.  Div.  619,  64  N.  Y.  Supp.  626. 

IjlabllltF  for  settlnff   Are. 

Cited  in  footnotes  to  Owen  v.  Cook,  47  L.  R.  A.  646,  which  holds  one  starting 
back  fire  to  protect  own  property  not  liable  for  loss  which  would  have  resulted 
from  original  fire;  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Blaker,  64  L.  K  A.  81, 
which  holds  placing  structure  on  railroad  right  of  way  with  company's  consent 
not  contributory  negligence  preventing  recovery  for  burning  of  other  property  by 
fire  spreading  therefrom. 

Disapproved  in  Alabama  &  V.  R.  Co.  v.  Barrett,  78  Miss.  437,  28  So.  820, 
holding  railroad  company  liable  for  fire  spreading  from  lands  of  third  person. 


Proxlnuite  eanse. 

Cited  in  Trapp  v.  McClellan,  68  App.  Div.  365,  74  N.  Y.  Supp.  130,  holding, 
where  evidence  as  to  cause  of  accident  undisputed,  question  of  proximate  cause 
of  injury  is  for  court;  MuFphy  v.  New  York,  89  App.  Div.  97,  85  N.  Y.  Supp.  445, 
holding  negligent  act  of  city  in  breaking  gas  main  not  proximate  cause  of  death 
of  one  entering  manhole  to  assist  another  overcome  with  gas;  Koch  v.  Fox, 
71  App.  Div.  298,  75  N.  Y.  Supp.  913,  raising,  without  deciding,  question  whether 
negligent  injury  causing  insanity  of  person  jumping  into  river  and  dying  of 
pneumonia  was  proximate  cause  of  death. 

FIrea  set  b^  locomotives. 

Cited  in  O'Reilly  v.  King,  72  App.  Div.  359,  76  N.  Y.  Supp.  515,  holding,  in 
action  for  fire  alleged  to  have  started  from  locomotive  sparks,  evidence  that 
other  locomotives  scattered  fire  at  another  point,  improper;  Connelly  v.  Erie  R. 
Co.  68  App.  Div.  546,  74  N.  Y.  Supp.  277,  dissenting  opinion  by  McLennan,  J., 
M'lio  liolds  iailrc;;d  negligent  in  permitting  accumulation  of  combustible  material 
en  right  of  way. 
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46  L.  R.  A.  679,  SATTLER  v.  HALLOCK,  160  N.  Y.  291,  73  Am.  St.  Rep.  686, 
54  N.  E.  667. 

C/onstractlon   of  contracts* 

Cited  in  Water  Comrs.  v.  Westchester  County  Waterworks  Co.  71  App.  Div. 
549,  76  N.  Y.  Supp.  11,  holding  entire  agreement  is  to  be  regarded  in  determining 
true  construction. 


46  L.  R.  A.  682,  SOLOMON  v.  CONTINENTAL  F.  INS.  CO.  160  N.  Y.  69.5,  73 
Am.  St.  Rep.  707,  55  N.  E.  279. 

Oonatmctlon   of  ln»iirance  pollclea. 

Cited  in  Porter  v.  Traders'  Ins.  Co.  164  N.  Y.  510,  62  L.  R  A.  429,  58  N.  E. 
641,  holding  condition  in  polidy  requiring  submission  to  examination  under  oath, 
production  of  books  of  account,  etc.,  construable  liberally  in  insured's  favor; 
Meech  v.  National  Acci.  Soc.  50  App.  Div.  147,  63  N.  Y.  Supp.  1008,  holding  that 
provisions  of  insurance  policy  should.be  reasonably  construed;  Employers  Lia- 
bility Assur.  Corp.  v.  Light,  Heat  k  Power  Co.  28  Ind.  App.  441,  63  N.  E.  54, 
sustaining  liberal  construction  of  word  "immediately"  in  provision  that  corpora- 
tion may  provide  medical  attendance  immediately  necessary  on  account  of  seri- 
ousness of  accident. 

Fro-rlalona  a»  to  time  of  arlvlnar  notice  of  loss  or  Injury* 

Cited  in  Comstock  v.  Fraternal  Acci.  Asso.  116  Wis.  390,  93  N.  W.  22,  holding 
one  entirely  incapacitated  by  accident  not  bound  to  give  notice  thereof  within 
time  stated  in  policy;  Munz  v.  Standard  Life  &  Acci.  Ins.  Co.  26  Utah,  74,  62 
L.  R.  A.  488,  footnote  p.  485,  99  Am.  St.  Rep.  830,  72  Pac.  182,  holding  insurer 
not  released  from  liability  for  failure  to  furnish  notice  and  proofs  of  death  within 
required  time  by  beneficiarj'  not  learning  of  death  or  of  policy  within  such  time. 

Cited  in  footnotes  to  Peabody  v.  Satterlee,  52  L.  R.  A.  956,  which  requires 
reception  within  time  specified,  not  mere  mailing,  of  statement  as  to  time  and 
origin  of  fire;  Woodmen  Acci.  Asso.  v.  Byers,  55  L.  R,  A.  291,  which  holds  failure 
to  give  notice  of  injury  excused  by  derangement  of  insured;  Travelers'  Ins.  Co. 
V.  Myers,  49  L.  R.  A,  760,  which  holds  nine  months'  delay  in  giving  notice  of 
injury  fatal  to  recovery  on  employer's  liability  policy. 


46  L.  R.  A.  687,  SKANEATELES  WATERWORKS  CO.  v.  SKANEATELES,  161 
N.  Y.  154,  55  N.  E.  562. 

Motion  for  rcargument  denied  in  161  N.  Y.  658,  57  N.  E.  1124. 
Followed  without  special  discussion  in  Warsaw  Waterworks  Co.  v,  Warsaw, 
161  N.  Y.  180,  55  N.  E.  486. 

Klipht  of  ninnlcipality  to   conntract   competlngr   'water  aratem. 

Affirmed  in  184  U.  S.  355,  46  L.  ed.  585,  22  Sup.  Ct.  Rep.  400,  sustaining  con- 
stitutionality of  statute  authorizing  municipality  to  construct  competing  water 
system. 

Approved  in  Bienville  Water  Supply  Co.  v.  Mobile,  186  U.  S.  219,  46  L.  ed. 
1135,  22  Sup.  Ct.  Rep.  820,  and  Mobile  v.  Bienville  Water  Supply  Co.  130  Ala. 
Ala.  383,  30  So.  445,  holding  grant  of  franchise  to  wAter  company  does  not  pre- 
clude legislature's  authorizing  city  to  construct  water  system. 
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Cited  in  footnote  to  North  Springs  Water  Co.  v.  Tacoma,  47  L.  R.  A.  214, 
which  HUfltains  city's  right  to  build  own  water  works  after  granting  franchise  to 
water  company. 

Cited  in  notes  (50  L.  R.  A.  145)  on  privilege  of  using  streets  as  a  contract 
within  constitutional  provision  against  impairing  obligation  of  contracts;  (Gl 
L.  R.'  A.  83,  87 )  on  establishment  and  regulation  of  water  supply. 

CIty'a    riarhta    after    ezplratloa    of    crater   company's    franchise. 

Cited  in  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  257,  91  N.  W. 
1081,  holding  tliat  water  company  cannot  complain,  after  termination  of  fran- 
chise, of  regulation  of  rates  by  city  unfavorably  affecting  value  of  its  property. 

PoT«'cr  of  villas^  to  pnreliaBc  crater  ^vorlui. 

Cited  in  Water  Comrs.  v.  Westchester  County  Waterworks  Co.  71  App.  IHv. 
649,  76  N.  Y.  Supp.  11,  holding  that  village  ma^,  under  statute  providing  for 
acquisition  of  water  works,  reserve  in  franchise  right  to  purchase. 

Obllfcatlon  to  take  ^vater. 

Cited  in  Water  Comrs.  v.  Westchester  *  County  Waterworks  Co.  71  App.  Div. 
653,  70  N.  Y.  Supp.  11,  holding  that  water  company  on  condemnation  cannot 
recover  damages  for  deprivation  of  future  business,  where  contract  with  village 
terminated. 

Legislative   dominion    over   streets. 

Cited  in  Barhite  v.  Home  Teleph.  Co.  50  App.  Div.  31,  63  N.  Y.  Supp.  659, 
holding  power  to  grant  franchise  for  instalation  of  telephone  system  vested  in 
legislature;  Heerwagen  v.  Crosstown  Street  R.  Co.  90  App.  Div.  279,  86  N.  Y. 
Supp.  218,  recognizing  tendency  of  legislature  to  commit  control  of  streets,  as 
regards  street  railroads,  to  municipal  authorities. 

•—  Dominion    over    franchises. 

Cited  in  Rochester  &  L.  O.  Water  Co.  v.  Rochester,  84  App.  Div.  78,  82  N.  Y. 
Supp.  455,  denying  legislative  power  to  impair  vested  property  rights  of  water 
company  in  franchise  granted  by  state. 

Constmctlon  of  public  irrnnts. 

Cited  in  Palmer  v.  Hickory  Grove  Cemetery,  84  App.  Div.  602,  82  N.  Y.  Supp. 
973,  holding  public  grants  construable  strictly  so  as  to  prevent  rights  taken  from 
public  or  given  to  corporations,  beyond  words  of  grant. 

Partial  Invalidity  of  statute. 

Cited  in  Edwards  v.  Bruorton,  184  Mass.  631,  69  N.  E.  328,  holding  that 
unconstitutional  provision  directing  assessment  without  reference  to  benefits  re- 
ceived does  not  invalidate  whole  statute  in  regard  -Ui  construction  of  highways. 

46  L.  R.  A.  694,  HARDEN  v.  DORTHY,  160  N.  Y.  39,  54  N.  E.  726. 
'What  questions  not   revle^vable  by  court  of  appeals. 

Cited  in  Reed  v.  McCord,  160  N.  Y.  335,  64  N.  E.  737,  holding  that  court  of 
appeals  cannot  review  sufficiency  of  evidence  to  sustain  undirected  verdict  unani- 
mously affirmed  by  appellate  division,  upon  appeal  allowed  in  action  for  personal 
injury;  Genet  v.  Delaware  &  H.  Canal  Co.  167  N.  Y.  609,  60  N.  E.  1111,  and 
Krekeler  v.  Aulbach,  169  N..  Y.  374,  62  N.  E.  416,  holding  that  exception  to  finding 
of  fact  unanimously  affirmed  presents  no  question  reviewable  by  court  of  appeals; 
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Cronin  v.  Lord,  161  N.  Y.  96,  56  N.  E.  397,  holding  exception  directed  to  suffi- 
ciency of  evidence  unavailable  in  court  of  appeals  where  judgment  unanimously 
affirmed  by  appellate  division;  Consolidated  Electric  Storage  Co.  v.  Atlantic 
Trust  Co.  161  N.  Y.  611,  56  N.  E.  145,  and  Niagara  Falls  v.  New  York  C.  A 
H.  R.  R.  Co.  168  N.  Y.  611,  61  N.  E.  185,  holding  that  court  of  appeals  cannot 
review  sufficiency  of  evidence  on  appeal  from  unanimous  decision;  Kennedy  v. 
Mineola,  H.  &  F.  Traction  Co.  178  N.  Y.  512,  71  N.  E.  102,  holding  that  court  of 
appeals  may  not  construe  conveyances  upon  which  title  is  based,  when  question 
of  title  was  determined  by  trial  court  and  unanimously  affirmed  by  appellate 
division;  Carpenter  v.  Taylor,  164  ]S^.  Y.  182,  58  N.  E.  53,  dissenting  opinion  by 
Parker,  Ch.  J.,  who  holds  that  court  of  appeals  cannot  review  right  to  judgment 
upon  undirected  verdict,  unanimously  affirmed  by  appellate  division. 

llevle%v    of    decision*    'w^lthont    flndlnars    of    fact. 

Cited  in  Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  231,  57  L.  R.  A.  536,  63 
N.  E.  969,  holding  on  appeal  from  short  form  decision,  that  all  facts  necessary*  to 
support  judgment  will  be  presumed  found;  Button  v.  Smith,  176  N.  Y.  378,  67 
N.  E.  633,  holding  short  form  decision,  unanimously  affirmed  by  appellate  di- 
vision, conclusive  upon  court  of  appeals  as  to  facts  necessary  to  sustain  it; 
Young  V.  Valentine,  177  N.  Y.  350,  69  N.  E.  643,  sustaining  assumption  under 
short  form  decision  in  plaintifTs  favor  of  finding  of  all  facts  alleged  by  him,  and 
failure  to  find  facts  alleged  by  defendant;  Brokaw  v.  Duffy,  165  N.  Y.  404,  59 
N.  E.  196,  dissenting  opinion  by  O'Brien,  J.,  who  holds  in  short  form  decision 
that  facts  supporting  are  deemed  found,  and  inconsistent  facts  negatived. 

Bstopp^l. 

Cited  in  Larremore  v.  Squires,  30  Misc.  65,  62  N.  Y.  Supp.  885,  holding  tenant 
estopped  by  lease  from  asserting,  against  mortgagee,  possession  under  prior  land- 
lord; Wilcox  V.  American  Teleph.  &  Teleg.  Co.  176  N.  Y.  118,  98  Am.  St.  Rep. 
650,  68  N.  £.  153,  holding  party  signing  conveyance  without  reading  it  not 
estopped  to  show  fraudulent  statement  by  grantee's  agent  that  it  w^as  a  receipt. 

Notice  WLM  affectlnflr  validity  of  encniubrances. 

Cited  in  Reilly  v.  Reilly,  63  App.  Div.  171,  71  N.  Y.  Supp.  287,  sustaining 
mortgage  given  by  grantee  of  an  incompetent. 

Distinguished  in  Cornell  v.  Maltby,  105  N.  Y.  561,  59  N.  E.  291,  sustaining 
mortgage  taken  in  reliance  on  record  title  from  transferee  of  fraudulent  grantee. 

iMiue*  raised  by  alleiratloa  of  fraud. 

Cited  in  Austen  v.  Richardson,  67  App.  Div.  167,  73  N.  Y.  Supp.  731,  holding 
only  issues  of  fact  raised  by  allegation  of  defendant  in  foreclosure  that  signature 
to  mortgage  was  obtained  by  fraud. 

Validity    of    deed    procured   by    fraud. 

Cited  in  Reilly  v.  Reilly,  63  App.  Div.  171,  71  N.  Y.  Supp.  287,  holding  grantor 
entitled  to  have  deed,  procured  from  him  while  too  ill  to  understand  business 
declared  void. 

Burden  of  provlnar  validity  of  transaction. 

Cited  in  Reilly  v.  Reilly,  63  App.  Div.  171,  71  K.  Y.  Supp.  287,  holding  burden 
on  grantee  to  show  validity  of  transaction  where  relations  of  parties  such  as  to 
render  unfair  advantage  probable. 
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46  L.  R.  A.  706,  WHITE  v.  UNDERWOOD,  125  N.  C.  25,  74  Am.  St.  Rep.  630, 
34  S.  E.  104. 

46  L.  R.  A.  712,  BOLLES  v.  OUTING  CO.  23  C.  C.  A.  594,  45  U.  S.  App.  449,  77 
Fed.  966. 

Affirmed  in  175  U.  S.  262,  44  L.  ed.  166,  20  Sup.  Ct.  Rep.  119. 

Reaffirmed  on  second  appeal  in  32  C.  C.  A.  604,  45  U.  S.  App.  757,  89  Fed.  1014. 

Penalty    recoverable    for    iBfrlnfflnar   eoj^yrlg^U 

Cited  in  Falk  v.  Curtis  Pub.  Co.  46  C.  C.  A.  203,  107  Fed.  128,  Affirming  102 
Fed.  968,  holding  penalty  recoverable  for  infringing  copyright  limited  to  copies 
found  in  infringer's  possession. 

Eaaentlnl*  of  copTrlsrlit  notice. 

Cited  in  Hoertel  v.  Raphael  Tuck  Sons  k  Co.  94  Fed.  845,  holding  notice 
omitting  date  will  not  sustain  action  for  penalty  for  false  copyright  notice; 
Hills  A  Co.  V.  Austrich,  120  Fed.  863,  holding  sufficient,  copyright  notice  reciting 
""Copyright,  1902,  Published  by  Hills  &  Co.,  Ltd.,  London,  England." 

-JnrlMdlctlon  of  Malta  to  recover  penalty  for  Infrlnslnir  copyrlslit. 

Cited  in  Falk  v.  Curtis  Pub.  Co.  100  Fed.  79.  holding  that  circuit  court  has 
jurisdiction  of  suits  to  recover  penalty  for  infringing  copyright. 

Bnfordniir  forfeiture  of  InfrlnslBflr  pabllcationa. 

Cited  in  Morrison  v.  Pettibone,  87  Fed.  331,  holding  replevin  proper  to  enforce 
forfeiture  of  infringing  plates  and  sheets;  Falk  v.  Curtis  Pub.  Co.  102  Fed.  970, 
discussing,  ^vithout  deciding,  proper  form  of  action  to  enforce  forfeiture  of  in- 
fringing publication. 

l^hat   are   proper   subjects   of   copyright. 

Cited  in  Edison  v.  Lubin,  58  C.  C.  A.  606,  122  Fed.  242,  holding  celluloid  sheet 
containing  4,500  slightly  diflfering  pictures,  "photograph"  subject  to  copyright  as 
work  of  art. 

46  L.  R.  A.  715,  OSBORNE  v.  LINDSTROM,  9  N.  D.  1,  81  Am.  St.  Rep.  516, 

81  N.  W.  72. 
IT^hen  cause  of  action  on  Jndffment  accrnes. 

Cited  in  footnote  to  Citizens'  Nat.  Bank  v.  Lucas,  56  L.  R.  A.  812,  which  holds 
that  limitation  runs  against  action  on  judgment  from  time  of  rendition. 

Constltntlonallty  of  change  In  statute  of  Uniltatlons. 

Cited  in  Power  v.  Kitching,  10  N.  D.  258,  88  Am.  St.  Rep.  691,  86  N.  W.  737, 
holding  statute  of  limitations  subject  to  change,  provided  sufficient  time  be  given 
for  bringing  actions. 

46  L.  R.  A.  721,  DONOVAN  v.  ST.  ANTHONY  &  D.  ELEVATOR  CO.  8  N.  D. 

585,  73  Am.  St.  Rep.  779,  80  N.  W.  772. 
Dlsqnallflcatioa  of  witness  by  Interest. 

Cited  in  Ames  v.  Parrott,  61  Neb.  850,  87  Am.  St.  Rep.  536,  86  N.  W.  503, 
holding  plaintiff  in  attachment  not  proper  witness  of  levy. 

Improper  record  as  constructive  notice* 

Cited  in  American  Mortg.  Co.  v.  Mouse  River  Live  Stock  Co.  10  N.  D.  295,  86 


7O6-730.]  L.  R.  A.  CASES  AS  AUTHORITIES.  1067 

N.  W.  965,  holding  record  of  instruments  of  which  acknowledgment  is  defective 
•not  constructive  notice.      • 

Cited  in  footnote  to  Blackman  v.  Henderson,  56  L.  R.  A.  902,  which  holds  record 
-of  mortgage  in  name  .of  fictitious  person,  acknowledged  before  mortgagor,  not 
constructive  notice  to  subsequent  purchasers. 

46  L.  R.  A.  724,  PHILADELPHIA  BALL  CLUB  v.  PHILADELPHIA,  192  Pa. 

632,  73  Am.  St.  Rep.  835,  44  Atl.  265. 
Xlamaflrea  la  eminent  domain  cases. 

Cited  in  Re  Race  Street,  9  Pa.  Dist.  R.  616,  24  Pa.  Co.  Ct.  435,  holding  that 
.good  will  of  business  cannot  be  considered  in  assessing  value  of  property  con- 
demned; Re  Chatham  Street,  16  Pa.  Super.  Ct.  Ill,  holding  city's  failure  to 
relay  pavement  cannot  be  considered  in  assessing  damages  resulting  from  con- 
struction of  sewer;  Stevenson  v.  Ebervale  Coal  Co.  203  Pa.  332,  52  Atl.  201, 
holding  damages  for  detention  not  allowable  in  action  for  injury  to  realty,  when 
'delay  was  caused  by  the  exorbitance  of  the  demands;  Shevalier  v.  Postal  Teleg. 
Co.  22  Pa.  Super.  Ct.  518,  holding  insruction  in  condemnation  proceedings,  to  add 
"''interest"  from  time  party  entitled  to  recovery,  error. 

Cited  in  footnotes  to  Elarle  v.  Com.  57  L.  R.  A.  292,  which  holds  doctor  having 
office  and  practice  in  town  within  statutory  provision  for  compensation  to  one 
having  established  business  on  land  injured  by  its  taking;  Sawyer  v.  Com.  5!) 
Li.  R.  A.  726,  which  holds  business  not  within  statute  for  jury  trial  in  eminent 
domain  to  determine  damage  to  ^'property." 

Cited  in  note  (51  L.  R.  A.  327)  on  damages  in  eminent  domain  cases  as  affected 
lay  loss  of  profits. 

IPITho  may  recover  for  Injury  from  chan^^  of  arrade. 

Cited  in  Howley  v.  Pittsburg,  204  Pa.  431,  54  Atl.  347,  holding  owner  acquiring 
title  after  passage  of  ordinance  establishing  grade,  and  owning  the  property  at 
time  actual  damage  by  grading  occurs,  proper  one  to  recover. 

IVhen  sta^atc  begrlns  to  run. 

Cited  in  Re  Norwood  Street,  28  Pa.  Co.  Ct.  558,  holding  that  statute  runs, 
not  from  establishment  of  grade,  but  from  commencement  of  grading,  upon  right 
•of  action  for  damages  from  change  of  grade. 

"When  damages  and  liability  for  assesament  determinable. 

Cited  in  Allegheny  City  v.  King,  18  Pa.  Super.  Ct.  185,  holding  assessability  of 
property  for  sewer  determinable  as  of  time  when  work  done. 

46  L.  R.  A.  730,  lANNONE  v.  NEW  YORK,  N.  H.  k  H.  R.  CO.  21  R.  I.  452,  79 

Am.  St.  Rep.  812,  44  Atl.  592. 
Railroad   employees  or  officers  a»  panaenarera. 

Cited  in  footnotes  to  Travelers'  Ins.  Co.  v.  Austin,  59  L.  R.  A.  107,  which 
"holds  railroad  paymaster  traveling  on  company's  business  from  station  to  sta- 
tion not  a  passenger  within  meaning  of  accident  policy;  Sanderson  v.  Panther 
Lumber  Co.  55  L.  R.  A.  908,  which  holds  foreman  of  lumber  camp  riding  on 
log  train  to  and  from  camp,  not  passenger  in  absence  of  contract  requiring  him 
to  pay  fare;  Peterson  v.  Seattle  Traction  Co.  53  L.  R.  A.  580,  which  holds  member 
of  construction  gang  riding  home  on  ticket  furnished  as  part  consideration  for 
services,  is  passenger;   Dickinson  v.  West  End  Street  R.  Co.  52  L.  R.  A.  326, 
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which  holds  street  railway  employee  riding  gratuitously  under  rule  of  company 
IB  passenger;  Chattanooga  Rapid  Transit  Co.  v.  Venable,  51  L.  R.  A.  886,  which 
holds  night  watchman  at  depot  getting  on  train  to  announce  readiness  to  resume 
duty,  a  passenger;  Louisville  k  N.  R.  Co.  v.  Weaver,  50  L.  R.  A.  381,  which 
holds  station  agent  riding  on  train  without  paying  fare,  several  hours  after 
work  ended,  a  passenger;  Whitney  v.  New  York,  N.  H.  &  H.  R.  Co.  50  L.  R.  A. 
615,  which  holds  employee  riding  for  own  convenience  on  pass  given  in  pursuance 
of  contract,  a  passenger. 

Distinguished  in  Simmons  v.  Oregon  R.  Co.  41  Or.  163,  69  Pac.  440,  holding 
as  passenger,  employee  traveling  on  private  business  when  time  is  his  own,  al- 
though on  ticket  received  on  account  of  employment. 

Rlirl&t  of  entiployee  to  be  carried  to  lila  work. 

Cited  in  King  v.  Interstate  Consol.  R.  Co.  23  R.  I.  590,  51  Atl.  301,  holding 
railroad  company  not  bound,  in  absence  of  custom  or  agreement,  to  carry  employee 
to  or  from  work. 

"Who  are  fellow  Bervant*. 

Cited  in  Dishon  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  126  Fed.  200,  holding  em- 
ployees operating  train,  fellow  servants  of  one  injured  by  trying  to  pass  between 
cars  left  apart  according  to  custom,  although  injury  occurred  after  working  hours. 

46  L.  R.  A.  732.  NATIONAL  BANK  OF  COMMERCE  v.  FEENEY,  9  S.  D.  550. 

70  N.  W.  874. 
"When  caahier**  knowledge  Imputable  to  baak. 

Cited  in  State  Sav.  Bank  v.  Montgomery,  126  Mich.  335,  86  N.  W.  879,  holding 
bank  not  chargeable  with  knowledge  of  fraud  of  cashier  discounting  notes  made 
for  his  accommodation. 

46  L.  R.  A.  737,  McCORD-BRADY  CO.  v.  MILLS,  8  Wyo.  268,  56  Pac  1003. 
Levy   on   property  after   void   conveyance. 

Cited  in  footnote  to  Westervelt  v.  Hagge,  54  L.  R.  A.  333,  which  holds  lien 
created  by  attachment  levied  on  land  fraudulently  oonveytd  >7  debtor. 

46  L.  R.  A.  746,  BROWN  v.  EDISON  ELECTRIC  ILLUMINATING  CO.  90  Md. 

400,  78  Am.  St.  Rep.  442,  45  Atl.  182. 
Neirllscnce  a*  to  electric  wirea. 

Cited  in  Griffith  v.  New  England  Teleph.  k  Teleg.  Co.  72  Vt.  444,  52  L.  R.  A^ 
920,  footnote  p.  919,  48  Atl.  643,  requiring  telephone  company  to  exercise  care 
to  prevent  accident  by  lightning  being  conducted  into  house  over  wires;  Potts 
V.  Shreveport  Belt  R.  Co.  110  La.  7,  98  Am.  St.  Rep.  452,  34  So.  103,  holding 
electric  company  bound  to  make  electric  wires  safe  as  to  telephone  wiremen,  who 
By  their  occupation  necessarily  come  in  contact  with  them. 

Cited  in  footnotes  to  Brush  Electric  Light  k  P.  Co.  v.  Lefevre,  49  L.  R.  A.  77  U 
which  denies  liability  for  death  by  uninsulated  electric  light  wire  running  above 
awning  16  feet  above  street;  Boyd  v.  Portland  General  Electric  Co.  52  L.  R.  A. 
509,  which  holds  want  of  sufficient  assistance  to  promptly  replace  wires  broken 
by  severe  storm  not  excuse,  as  matter  of  law,  for  delay;  Cumberland  Teleg.  & 
Teleph.  Co.  v.  Martin,  63  L.  R.  A.  469,  which  denies  liability  of  telephone  com- 
pany negligently  stretching  inadequately  insulated  wire  over  roof  of  store- porch^ 
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to  passerby  who  while  taking  refuge  under  roof  from  storm  is  killed  by  lightning 
-escaping  from  wire. 

Distinguished  in  Cumberland  v.  Lottig,  95  Md.  47,  51  Atl.  841,  denying  liability 
for  maintaining  electric  wire  near  cornice  of  house  where  it  is  touched  by  boy 
taken  there  to  look  into  adjoining  theater. 

46  L.  R.  A.  748,  TOWNE  v.  THOMPSON,  68  N.  H.  317,  44  Atl.  492. 

Landlord's  liability  for  defective  prenilaea. 

Cited  in  Gallagher  v.  Button,  73  Conn.  176,  4C  Atl.  819,  denying  landlord's 
liability  to  tenant  for  fall  of  fire  escape;  Cate  v.  Blodgett,  70  N.  H.  317,  48  Atl. 
281,  denying  lessor's  liability  to  tenant,  in  absence  of  warranty,  covenant  to 
repair,  or  fraudulent  concealment,  for  agent's  failure  to  disclose  defects ;  Smith  v. 
State,  92  Md.  530,  61  L.  R.  A.  776,  footnote  p.  772,  48  Atl.  92,  denying  landlord's 
liability  for  injury  to  subtenant's  child  from  defective  balustrade  on  porch. 

Cited  in  footnote  to  Brady  v.  Klein,  62  L.  R.  A.  909,  which  denies  right  of 
action  by  licensee  of  tenant  on  landlord's  covenant  to  repair,  for  injury  due  to 
defective  condition  of  premises. 

Infrlnarement    of    oommon-lavr    rl^ht. 

Cited  in  Rhobidas  v.  Concord,  70  N.  H.  115,  51  L.  R.  A.  387,  85  Am.  St.  Rep. 
604,  47  Atl.  82,  holding  city  liable  for  failure  to  furnish  employee  reasonably  safe 
place  to  work. 

46  L.  R.  A.  750,  STATE  v.  BOARDMAN,  93  Me.  73,  44  Atl.  118. 
ReatrlctloBM  a«  to  a»e  of  streets. 

Cited  in  footnotes  to  State  v.  Bradford,  47  L.  R.  A.  144,  which  holds  establish- 
ment of  bicycle  paths  in  highway  by  county  authorities  ratified  by  statute; 
State  V.  Rohart,  54  L.  R.  A.  947,  which  holds  void,  ordinance  excluding  heavily 
loaded  vehicle  with  narrow  tires  from  parkway. 

ReaaonableneMi  a»  teat  of  validity  of  ordinance. 

Cited  in  Richmond  Safety  Gate  Co.  v.  Ashbridge,  116  Fed.  222,  enjoining  en- 
forcement of  general  regulation  of  bureau  of  building  inspection  requiring  removal 
of  full  automatic  elevator  gates;  People  v.  Detroit  United  R.  Co.  (Mich.)  63 
L.  R.  A.  752,  97  N.  W.  36,  requiring  clear  showing  of  no  necessity  for  more 
effective  brake,  or  that  one  required  will  not  meet  needs,  before  declaring  ordi- 
nance requiring  equipment  of  cars  with  specified  brakes  unreasonable.         • 

46  L.  R.   A.   753,  YOUNG  MEN'S   CHRISTIAN  ASSO.   GYMNASIUM  CO.   v. 
ROCKFORD  NAT.  BANK,  179  111.  599,  70  Am.  St.  Rep.  175,  54  N.  E.  297. 

Rlgrl&ta  of  transferee*  of  commercial  paper. 

Cited  in  Fidelity  Trust  Co.  v.  Palmer,  22  Wash.  475,  79  Am.  St.  Rep.  953,  61 
Pac.  158,  holding  that  bona  fide  purchaser  of  city  warrant  indorsed  in  blank, 
from  apparent  owner,  acquires  good  title;  Zeis  v.  Potter,  44  C.  C.  A.  668,  105 
Fed.  674,  holding  that  purchaser  of  certificate  of  purchase  of  real  estate  takes 
subject  to  equity  of  another  known  to  have  interest  therein. 

Cited  in  footnote  to  Tradesmen's  Nat.  Bank  v.  Curtis,  52  L.  R.  A.  430,  which 
sustains  right  to  enforce  draft  discounted  for  value  before  maturity,  with  knowl- 
edge that  consideration  was  promise  to  deliver  coal  in  future. 
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Cited  in  note  (46  L.  R.  A.  789)  on  rights  of  holder  of  negotiable  paper  trans- 
ferred after  maturity. 

Distinguished  in  Hide  &  Leather  Nat.  Bank  v.  Alexander,  184  111.  420,  56  N.  E. 
809,  holding  that  bank  taking  note  indorsed  in  blank,  after  maturity,  from  one 
fraudulently  converting  it,  acquires  no  title;  State  Trust  Co.  v.  Turner,  111  Iowa, 
676,  53  L.  R.  A.  141,  82  N.  W.  1029,  holding  that  transferee  of  overdue  note  can- 
not enforce  liability  of  holder  of  stock  issued  for  overvalued  property^  where- 
assignor  could  not  have  done  so;  Merchants*  Loan  &  T.  Co.  v.  Welter,  205  IlL 
649,  68  N.  E.  1082,  holding  holder  of  note  fraudulently  put  into  circulation 
bound  to  show  that  he  took  it  in  good  faith,  for  value,  before  maturity,  in  usual 
course  of  business. 

Denied  in  Mayer  v.  Columbia  Nat.  Bank,  86  Mo.  App.  113,  holding  that 
ward  may  replevin  note  transferred  after  maturity  by  curator. 

46  L.  R.  A.  814,  KANSAS  CITY,  FT.  S.  &  M.  R.  CO.  v.  BECKER,  67  Ark.  1^ 

77  Am.  St.  Rep.  78,  63  S.  W.  406. 
loL'vv  of  p|«ce  flrovernlAflr  metioikm  for  neirliff^Bce* 

Cited  i|i  footnote  to  Baltimore  &  O.  S.  W.  R.  Co.  v.  Read,  56  L.  R.  A.  468,, 
wliich  denies  right  to  recover  in  other  state  for  injury  from  fellow  servant's  negli- 
gence in  state  where  no  remedy  given. 

Cited  iti  note  (56  L.  R.  A.  216,  217)  on  conflict  of  laws  as  to  action  for  death 
or  bodily  injury. 

l^lio  are  fello^r  servantM. 

Cited  in  St.  Louis  A.  S.  F.  R.  Co.  v.  Furry,  62  C.  C.  A.  521,  114  Fed.  901,  hold- 
ing fireman  not  fellow  servant  with  telegraph  operator;  St.  Louis,  I.  M.  &*S.  R. 
Co.  V.  Thurmond,  70  Ark.  415,  68  S.  W.  488,  holding  locomotive  hostler  having 
men  under  him  not  fellow  servant  of  fire-knocker,  under  Arkansas  statute. 

Cited  in  footnote  to  Buck  ir.  New  Jersey  Zinc  Co.  60  L.  R.  A.  453,  which  holdft- 
blacksmith  in  factory  working  link  for  chain  to  keep  box  of  dump  car  in  position, 
fellow  servant  of  one  using  car. 

46  L.  R.  A.  820,  VINELAND  IRRIG.  DISTRICT  v.  AZUSA  IRRIGATING  00.. 

126  Cal.  486,  58  Pac.  1057. 
Percolatiniir  iw'atera. 

Cited  in  McClintock  v.  Hudson,  141  Cal.  280,  74  Pac.  849,  as  to  what  is  neces- 
sary to  constitute  underground  water  part  of  stream. 

—  Appropriation  of. 

Cited  in  Roberts  v.  Krafts,  141  Cal.  27,  74  Pac.  281,  holding  accumulation  of 
subsurface  water  by  means  of  tunnels  and  cuts,  "development''  thereof,  within 
meaning  of  contract. 

Cited  as  dictum  in  Katz  v.  Walkinshaw,  141  Cal.  131,  64  L.  R.  A.  252,  99  Am. 
St.  Rep.  36,  74  Pac.  766,  advocating  adoption  of  difl"erent  rule  than  common-law 
rule  as  to  correlative  rights  in  percolating  waters,  when  physical  features  and 
character  of  a  state  require  it. 

Cited  in  footnotes  to  Willow  Creek  Irrig.  Co.  v.  Michaelsen,  51  L.  R,  A.  280, 
whicli  holds  streams  or  springs  or  other  waters  arising  through  percolation  aftrr 
segregation  from  public  domain  not  subject  to  appropriation;  Brosnan  v.  Harri-i. 
54  L.  R.  A.  628,  whicli   sustains  right  under  statute  to  appropriate  water  oV 
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spring  without  natural  outlet;  Stillwater  Water  Co.  v.  Farmer,  60  L.  R.  A.  876> 
iwhich  sustains  right  to  injunction  against  land  o'WTier  draining,  collecting,  and 
diverting  percolating  waters  solely  to  waste  them;  Huber  v.  Merkel,  62  L.  R.  A. 
580,  which  holds  that  land  owner's  right  to  sink  wells  and  gather  percolating 
water  cannot  be  taken  away  by  legislation  unless  by  exercise  of  eminent  domain  or 
police  power. 

46  L.  R.  A.  825,  CALIFORNIA  NAV.  &  IMPROV.  CO.  v.  UNION  TRANSP.  CO. 
126  Cal.  433,  58  Pao.  936. 

46  L.  R.  A.  829,  GEORGE  v.  LOS  ANGELES  R.  CO.  126  Cal.  357,  77  Am.  St. 
Rep.  184,  58  Pac.  819. 

Liability  for  maintaining  attraction*  danarerona  to  cliildren. 

Cited  in  footnotes  1x>  Kramer  v.  Southern  R.  Co.  52  L.  R.  A.  359,  which  denies- 
railroad  company's  liability  for  death  of  child  by  fall  of  pile  of  cross-ties  in  un- 
used portion  of  street;  Kopplekom  v.  Colorado  Cement  Pipe  Co.  54  L.  R.  A. 
284,  which  holds  owner  oi  iminclosed  city  lot  liable  for  injury  to  young  child  by 
toppling  over  of  large  cement  pipe  used  by  children  as  plaything. 

Contributory  nesllg^ence  of  ^blldren. 

Cited  in  footnote  to  Gleason  v.  Smith,  55  L.  R.  A.  622,  which  denies  liability 
for  injury  by  collision  with  team,  to  twelve-year-old  boy  using  street  as  play- 
ground. 

Coa,trl1>iBtory  neffllirence  qaeiition  for  Inry. 

Cited  in  Wahlgren  v.  Market  Street  R.  Co.  132  Cal.  664,  62  Pac.  308,  holding 
question  whether  plaintiff  was  contributorily  negligent  in  crossing  street  car 
track  which  ran  over  sidewalk  into  car-bam,  for  jury. 

46  L.  R.  A.  832,  FENTON  v.  EDWARDS,  126  Cal.  43,  77  Am.  St.  Rep.  141,  5a 
Pac.  320. 


46  L.  R.  A.  835,  Ex  parte  CLARKE,  126  Cal.  235,  77  Am.  St.  Rep.  176,  58  Pac.  546. 

RIarbt  to  compel  production  of  docamentiiy  etc. 

Followed  without  discussion  in  Hibernia  Sav.  &  L.  Soc.  v.  Kaufman,  140  CaL 
72,  73  Pac.  750. 

Cited  in  Morehouse  v.  Morehouse,  136  Cal.  337,  68  Pac.  976,  holding  it  duty 
of  court  to  order  production  of  documents  appearing  from  plaintiff's  testimony 
to  bear  on  issue;  San  Fernando  Copper  Min.  &  Reduction  Co.  v.  Humphrey,  111 
Fed.  773,  holding  that  application  for  order  to  inspect  must  show  that  documents 
are  competent  evidence  and  material  to  issue;  People  v.  Glaze,  139  Cal."  158,  72: 
Pac.  965,  refusing  to  order  production  of  typewritten  copy  of  stenographer's  notes 
of  statement  made  by  witness  upon  preliminary  examination,  in  absence  of  proof 
as  his  assent  as  to  its  correctness  as  copy  of  his  statements;  Ex  parte  Rickert^ 
126  Cal.  244,  58  Pac.  549,  holding  commitment  for  contempt  for  instructing 
witness  to  disobey  order  to  produce  books  and  papers,  when  not  done  in  presence 
of  court,  illegal. 
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Cited  in  footnote  to  Reynolds  T.  Burgess  Sulphite  Fibre  Go.  57  L.  R.  A.  949, 
which  holds  production  of  broken  machinery  for  examination  by  experts  intending 
to  testify  compellable. 

Habea*  corpmi  to  revie'w^  commitment  for  contempt- 
Cited  in  footnote  to  Ex  parte  Miskimins,  49  L.  R.  A.  831,  which  authorizes 
release  by  habeas  corpus  of  witness  punished  for  refusal  to  answer  incriminating 
questions. 

46  L.  R.  A.  839,  HIRSHFELD  v.  FITZGERALD,  157  N.  Y.  166,  51  N.  E.  997. 

Motion  for  reargument  denied  in  157  N.  Y.  707,  52  N.  E.  1124. 
Poorer  of  court  of  appeals   to  determine  exliitence  of  qncMfions  of  fact. 

Cited  in  Bini  v.  Smith,  161  N.  Y.  122,  55  N.  E.  395,  holding  that  upon  appeal 
from  reversal  by  appellate  division  upon  the  facts,  court  of  appeals  may  deter- 
mine whether  question  of  fact  involved;  Westerfield  v.  Rogers,  174  N.  Y.  240,  66 
N.  E.  813,  holding  that  appellate  division  cannot  reverse  judgment  on  facts  where 
all  facts  are  uncontroverted ;  Spies  v.  Lockwood,  165  N.  Y.  483,  59  N.  E.  267. 
and  Griggs  v.  Day,  158  N.  Y.  9,  53  N.  E.  692,  holding  that  judgment  of  appellate 
division  stating  that  reversal  was  upon  law  and  facts  does  not  preclude  court  of 
appeals  from  determining  whether  question  of  fact  involved;  Buffalo  k  L.  Land 
Co.  V.  Bell^vue  Land  &  Improv.  Co.  166  N.  Y.  253,  51  L.  R.  A.  964,  59  N.  E.  5, 
holding  form  of  order  of  reversal  immaterial  where  no  disputed  questions  of  fact 
exist;  People  ex  rel.  Manhattan  R.  Co.  v.  Barker,  165  N.  Y.  320,  59  N.  E.  151,  dis- 
senting opinion  by  O'Brien,  J.,  who  holds  form  of  order  of  reversal  immaterial 
where  no  disputed  questions  of  fact  exist. 

Distinguished  in  Livingston  v.  Albany,  161  N.  Y.  604,  56  N.  £.  148,  holding 
order  of  reversal  stated  by  appellate  division  to  be  upon  facts  and  law  not  re- 
viewable where  record  shows  material  facts  controverted. 

Plaintiff'*   rlffht   to   control   action   after  ajwl^nment. 

Cited  in  Rodgers  v.  Pitt,  96  Fed.  673,  holding  plaintiff  transferring  interest 
has  no  further  control  over  action. 

Plaintiff's  control  of  action  bronsht  for  all  •Imllarly  altnated. 

Cited  in  Lewisohn  Bros.  v.  Anaconda  Copper  Min.  Co.  26  Misc.  618,  56  K.  Y. 
Supp.  807,  and  Mills  v.  Ross,  39  App.  Div.  567,  57  N.  Y.  Supp.  680,  holding  that 
plaintiff  has  full  control  of  action  brought  on  behalf  of  all  similarly  situated, 
where  none  elect  to  come  in;  Manning  v.  Mercantile  Trust  Co.  37  Misc.  217,  75 
N.  Y.  Supp.  168,  holding  that  plaintiff  in  representative  action  to  which  others 
made  parties  plaintiff  cannot  unreasonably  delay  trial. 

Action*  on  behalf  of  all  almllarlr  altnated. 

Cited  in  Whiting  v.  Elmira  Industrial  Asso.  45  App.  Div.  350,  61  N.  Y.  Supp. 
27,  holding  suit  brought  for  all  similarly  situated,  in  effect  the  same  as  if  all 
joined  as  plaintiffs;  Hallett  v.  Metropolitan  Messenger  Co.  69  App.  Div.  263,  74 
N.  Y.  Supp.  639,  holding  judgment  in  stockholders'  liability  action,  brought  on 
behalf  of  all  creditors  similarly  situated,  should  provide  for  accounting  and 
equitable  distribution;  Hagmayer  v.  Alten,  41  App.  Div.  488,  58  N.  Y.  Supp.  684. 
sustaining  right  of  other  creditors  to  be  made  parties  to  action  to  enforce  bank 
stockholders'  liability,  three  years  after  commencement. 

Distinguished  in  MacArdell  v.  Olcott,  62  App.  Div.  130,  70  N.  Y.  Supp.  ^30, 
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holding  application  to  be  made  party  plaintiff  in  action  brought  for  all  similarly 
situated  barred  by  laches. 

Receiver's   rlarbt   to   enforce   •tockliolder'a   liability. 

Cited  in  Persons  v.  Gardiner,  26  Misc.  665,  56  N.  Y.  Supp.  822,  holding  that 
receiver  could  not  enforce  stockholder's  liability  prior  to  statute  of  1897;  Per- 
sons V.  Gardner,  42  App.  Div.  499,  59  N.  Y.  Supp.  463,  Affirming  26  Misc.  666, 
56  N.  Y.  Supp.  822,  upholding  constitutionality  of  statutes,  retroactive  in  effect, 
authorizing  suit  by  receiver  to  enforce  bank  stockholders'  liability. 

Cited  in  footnotes  to  Colton  v.  Mayer,  47  L.  R.  A.  617,  which  denies  receiver's 
right  to  enforce  stockholder's  liability;  Howarth  v.  Lombard,  49  L.  R.  A.  301, 
which  authorizes  action  by  receiver  to  enforce  stockholder's  liability  in  foreign 
jurisdiction. 
Actions  to  enforce  stockholder's  liability. 

Cited  in  Hirshfeld  v.  Bopp,  39  App.  Div.  617,  57  N.  Y.  Supp.  699,  holding  ac- 
tion to  enforce  liability  of  stockholders  of  insolvent  bank  maintainable  only 
against  all;  Barnes  v.  Arnold,  45  App.  Div.  317,  61  N.  Y.  Supp.  85,  holding  stat- 
ute imposing  liability  upon  bank  stockholders  constitutional  although  applicable 
to  banks  theretofore  organized;  Mahoney  v.  Bernhardt,  27  Misc.  349,  58  N.  Y. 
Supp.  748,  holding  that  in  action  to  enforce  bank  stockholders'  liability  plain- 
tiff must  show  himself  creditor,  corporation's  insolvency,  and  necessity  for  stock- 
holders' contribution;  Lang  v.  Lutz,  83  App.  Div.  637,  82  N.  Y.  Supp.  319,  holding 
that  remedy  of  creditor  of  corporation  is  by  suit  in  equity  on  behalf  of  him- 
self and  all  others  similarly  situated;  Creteau  v.  Foote  &  T.  Glass  Co.  54  App. 
Div.  172,  66  N.  Y.  Supp.  370,  holding  illegal  payments  by  insolvent  corporation, 
when  recovered,  inure  to  benefit  of  all  creditors;  Marsh  v.  Kaye,  44  App.  Div.  79, 
60  N.  Y.  Supp.  439  (dissenting  opinion),  majority  holding  action  not  maintain- 
able in  equity  to  enforce  director's  liability  for  corporate  debts. 

46  L.  R.  A.  848,  DENVER  v.  BACH,  26  Colo.  530,  58  Pac.  1089. 

Validity  of  ordinances  rearitlatlnK  »nspenslon  of  business. 

Cited  in  footnotes  to  Watson  v.  Thomson,  59  L.  R.  A.  602,  which  denies  city's 
power  to  prevent  carrying  on  of  lawful  avocation  on  Christmas  day;  State  v.  Ray, 
60  L.  R.  A.  634,  which  holds  unauthorized,  ordinance  for  closing  stores  at  7:30 
p.  M.,  except  Saturdays;  State  ex  rel.  Hoffman  v.  Justus,  64  L.  R.  A.  510,  which 
sustains  statute  prohibiting  keeping  butcher  shops  open  on  Sunday,  though  au- 
thorizing sale  of  confectionery  and  tobacco. 

40  L.  R.  A.  850,  PEOPLE  ex  rel  L'ABBE  v.  DISTRICT  COURT,  26  Colo.  386, 

58  Pac.  604. 
Supervisory   Jurisdiction    of   superior    tribunals. 

Cited  in  People  ew  rel.  Lindsley  v.  District  Court,  30  Colo.  490,  71  Pac.  388, 
holding  jurisdiction  of  supreme  court  in  prohibition  proceedings  conferred  by  Con- 
stitution, and  not  governed  by  statute. 

Cited  in  note  (51  L.  R.  A.  46,  109)  on  superintending  control  and  supervisory 
jurisdiction  of  superior  over  inferior  or  subordinate  tribunal. 

Injunctions. 

Cited  in  Tebbetts  v.  People,  31  Colo.  472,  73  Pac.  869,  as  to  distinction  be- 
L.  R.  A.  Au.— Vol.  IV.— 68. 
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tween  power  to  issue  injunction  restraining  action  of  municipal  authorities  when 
complaint  is  merely  defective,  and  when  it  does  not  show  court's  jurisdiction. 

Cited  in  People  v.  Condon,  102  111.  App.  458,  denying  state's  right  to  injunc- 
tion against  bookmaking  and  pool  selling. 

Cited  in  footnotes  to  State  v.  O'Leary,  52  L.  R.  A.  209,  which  denies  state's 
right  to  injunction  to  suppress  gambling  house;  Greenville  v.  Kemmis,  50  L 
R.  A.  725,  which  holds  rented  room  in  hotel,  occupant's  "place"  or  "house"  with- 
in ordinance  against  gambling. 

-^  Against  dolBff  bnslneMi  on  SvadaF* 

Cited  in  York  v.  Ysaguarirre,  31  Tex.  Civ.  App.  29,  71  S.  W.  663,  denying  bar- 
ber injunction  restraining  another  barber  from  unlawfully  doing  business  on 
Sunday,  in  absence  of  invasion  of  his  property  rights. 

When  'wrItM  of  prohibition  or  certiorari  l»«nable> 

Cited  in  People  ex  rel,  Calumet  Gold  Min.  &  Mill.  Co.  v.  De  France,  29  Colo. 
312,  68  Pac.  267,  holding  that  prohibition  will  not  lie  to  prevent  proceedings 
after  final  judgment,  where  other  adequate  remedy  exists;  Paul  v.  Rooks,  16  Colo. 
App.  48,  63  Pac.  711,  holding  that  judgment  appealable  is  not  conclusive  against 
right  to  issue  writ  of  certiorari;  People  ex  rel.  Lackey  v.  Second  Judicial  Dist. 
Ct.  30  Colo.  131,  69  Pac.  597,  sustaining  writ  of  prohibition  compelling  removal 
of  cause  to  proper  county,  notwithstanding  appeal  lies  from  court's  decision  re- 
fusing application  for  removal. 

46  L.  R.  A.  856,  PEOPLE  ex  rel.  CAMPBELL  v.  DISTRICT  COLTFIT,  26  Colo. 

380,  58  Pac.  608. 
"What  revle^vable  on  habeas  corpus. 

Cited  in  Tindall  v.  Westcott,  113  Ga.  1133,  65  L.  R.  A.  229,  39  S.  E.  450,  hold- 
ing right  to  jury  trial  not  reviewable  by  another  court  on  habeas  corpus. 

fiffect  of  other  remedy  npon  rl^ht  to  extraordinary  reniedy. 

Cited  in  Aichele  v.  Johnson,  30  Colo.  466,  71  Pac.  367,  refusing  writ  of  prohi- 
bition preventing  district  court  from  proceeding  in  contempt  proceedings  when 
remedy  by  writ  of  error  exists. 

46  L.  R.  A.  858,  FIRST  M.  E.  CHURCH  v.  DONNELL,  110  Iowa,  5,  81  N.  W.  171. 
Validity  of   Sunday   chnrch   subscription. 

Cited  in  Hodges  v.  Nalty,  113  Wis.  573,  89  N.  W.  535,  holding  church  sub- 
scription made  on  Sunday,  within  statutory  exception  of  "works  of  necessity  or 

charity." 

Cited  in  footnote  to  Pepin  v.  Societe  St.  Jean  Baptiste,  60  L.  R.  A.  626,  which 
authorizes  hearing  and  determination  on  Sunday  of  charges  against  member 
of  benefit  society,  resulting  in  expulsion. 

46  L.  R.  A.  860,  JONES  v.  GERMAN  INS.  CO.  110  Iowa,  75,  81  N.  W.  188. 
ESffect  on    prior  obligations  of  statute  chanv<nff  remedy. 

Cited  in  Jack  v.  Cold,  114  Iowa,  354,  86  N.  W.  374,  holding  statute  making 
change  in  mode  of  redemption  applicable  to  prior  foreclosure. 
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Cited  in  footnote  to  Kirkman  v.  Bird,  58  L.  R.  A.  670,  which  sustains  as  to 
prior  obligations,  statute  exempting  wages  for  sixty  days  preceding  levy. 

46  L.  R.  A.  862,  STATE  v.  ABLEY,  109  Iowa,  61,  77  Am.  St.  Rep.  520,  80  N. 
W.  225. 


m-— ...... 


